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By    William    Munford. 


District  of  New  York,  ss, 

BE  IT  REMEMBERED,  That  on  the  eig^hteenth  day  of  March,  in  the  thirty-seventh 
year  of  the  Independence  of  the  United  States  of  America,  Lewis  Morel,  of  the  said  district, 
hath  deposited  in  this  office  the  title  of  a  book,  the  right  whereof  he  claims  as  proprietor, 
in  the  words  following,  to  wit : 

"  Rex>orts  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  Virginia. 
Vol.  I.    By  WiUiam  Munford." 

In  conformity  to  the  act  of  Congress  of  the  United  States,  entitled,  "  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  ;  '*  and  also  to 
an  act,  entitled,  '*  An  act,  supplementary  to  an  act,  entitled  an  act  for  the  encourage- 
ment of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
proprietorp  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving  and  etching  historical  and  other  prints.*' 

CHARLES  CLINTON, 
Clerk  of  the  District  of  New- York. 

Reprinted  by  Ths  Michib  Company,  by  authority  of  Act  of  Legislature, 
approved  February  24, 1900. 
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Gordon's  Administrators  v.  The  Justices  of 
Frederick. 

Arflrned  at  tbe  October  Term,  1809. 
Adnlnlstratloii  B«Hid— Action  on— What  NeceMsry  to 

SmUUn.*— It  Is  necessary,  after  a  jadfirment 
suralnst  an  executor  or  administrator,  as  such,  to 
establish  a  devastavit,  by  means  of  a  second  suit 
before  an  action  can  be  maintained  on  the  admin- 
istration bond. 

In  this  case,  the  decision  of  the  Court,  in 
Braxton  v.  Winslow,  (1  Wash.  31,)  was  re- 
viewed; doubts  having  been  entertained 
whether  the  position  there  laid  down, 
*'that  the  plaintiff  must  shew,  by  an  action 
brought  against  the  executor,  that   he    was 


•Admlnistrstloii  B«Hid— Action  on— What  Necessary 

toSttstaln.— The  headnote  to  Meade  v.  Brooking, 
3  Mnnf.  548,  reads,  "After  a  judgment  asralnst  an 
executor  or  administrator  as  such,  a  JUri  fadat 
and  return  of  nulla  bona,  an  action  against 
bim  alone,  on  his  administration  bond  could 
always  be  maintained  without  any  previous 
suit  sugirestinfiT  a  devastavit.'*  In  a  note  to  this 
case,  reference  is  made  to  the  principal  case 
and  Sess.  Acts  of  1818,  p.  40.  ch.  13.  In  this  case 
the  court,  speakinsr  through  the  president,  said, 
"It  has  been  settled  by  a  variety  of  decisions 
of  this  court,  that  securities  in  an  executor's  or  ad- 
minlstration  bond  cannot  be  charged  for  the  mis- 
conduct or  maladministration  of  their  principal, 
(even  where  he  is  made  a  party  to  the  action)  be- 
fore he  be  charired  by  a  suit,  and  a  devastavit  estab- 
llstaed  asrainst  him :  but  this  court  has  never  gone 
so  far  as  to  make  that  a  necessary  previous  step, 
wbere  the  principal  alone  is  sued  on  an  executor's  or 
administration  bond;  because  In  such  an  action,  he 
bas  a  fair  opportunity  of  making*  a  full  defence,  by 
pleading  and  proving-  that  he  has  fairly  and  fully 
administered  the  estate.'* 

For  a  collection  of  cases  upholding  the  proposition 
referred  to  in  the  quotation  above—that,  althoug-h 
a  creditor  may  sue  the  executor  or  administrator 
on  his  bond  for  a  devastavit,  he  must  first  fix  such 
devastavit  against  the  executor  or  administrator 
before  he  can  go  against  the  sureties— see  foot-note 
to  Braxton  v.  Winslow,  1  Wash.  81. 

The  principal  case  is  also  cited  In  Spottswood  v. 
Dandrldffe,  4  Manf.  S94,  298,  where  the  court  draws 


a  creditor,  and  must  prove  by  an  action 
against  the  executor  and  the  verdict  of  a 
Jury,  that  he  had  committed  a  devastavit," 
before  an    action   could    be   maintained  on 

the  administration  bond,  was,  under 
2  the  ^actual  case  then  before  the  Court, 

to  be  understood  as  requiring  an  action 
of  debts  suggesting  a  devastavit,  before 
an  action  could  be  maintained  against  the 
securities  of  the  executor  or  administrator  : 
in  short,  whether  three  suits  were  neces- 
sary; Ist.  A  suit  against  the  executor  or 
administrator,  as  such,  to  establish  the 
amount  of  the  debt  due  from  the  testator 
or  intestate ;  2dly.  A  suit  against  the  execu- 


a  distinction  between  the  "want  of  right"  to  brinff 
an  action  on  an  administration  bond  and  the  "want 
of  evidence"  to  make  out  the  case  and  remarks 
that  the  cases  of  Braxton  v.  Winslow,  1  Wash.  81, 
Gordon  v.  Frederick  Justices,  1  Munf.  1,  and  Catlett  v. 
Carter,  2  Munf.  24,  "went  off"  on  the  srround  of  a 
"want  of  evidence"  to  make  out  the  case. 

In  support  of  the  rule  that  a  judgment  ag^ainst  an 
executor  is  necessary  before  a  suit  can  be  brought 
upon  his  administration  bond,  see  the  cases  cited 
in  foot-note  to  Call  v.  Ruffln,  1  Call  888. 

See  further  on  this  subject,  monofirraphlc  note  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Depriest,  6  Gratt  6.  where  the  question  Is  dis- 
cussed at  some  lenirth  and  the  late  statutes  of 
Virginia  and  West  Virg-inia  are  set  forth  in  sub- 
stance: monofirraphic  note  on  "Official  Bonds"  ap- 
pended to  Sangster  v.  Com..  17  Qratt.  121. 

Executors— Devastavit— Proof  of.— To  the  point  that 
no  less  proof  than  the  verdict  of  a  Jury  Is  sufficient 
to  convict  an  executor  or  administrator  of  a  devas- 
tavit, the  principal  case  is  cited  with  approval  in 
Catlett  V.  Carter.  2  Munf.  80,  the  court  sayinsr  that 
the  decision  of  the  principal  case  was  founded  on 
principles  laid  down  In  the  case  of  Call  v.  Ruffln,  1 
Call  888. 

But  the  sureties  on  an  administration  bond  are 
not  concluded  by  a  verdict  and  judg'ment  against 
the  administrator  or  executor.  In  Henrico  Jus- 
tices V.  Turner,  6  Leifirh  127,  it  is  said  that  Jtjdob 
Tucker  admits  this  proposition  to  be  true  in  Vir- 
ginia. See  further,  monographic  note  on  "Execu- 
tors and  Administrators"  appended  to  Rosser  v. 
Depriest,  5  Gratt  0. 
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tor  or  administrator,  suggesting  a  devas- 
tavit, and  a  verdict  and  judgment  therein 
for  tbe  plaintiff ;  and,  3dly.  An  action  on 
the  administration  bond. 

This  was  an  action  of  debt  brought  in 
the  County  Court,  in  the  name  of  the  Jus- 
tices of  Frederick,  at  the  instance  of  N. 
Cartmill,  against  the  administrators  of 
Gordon  and  their  securities,  in  the  admin- 
istration bond.  The  pleadings  disclosed  a 
former  judgment  recovered  by  the  relator 
(Cartmill)  against  the  administrators,  on 
the  pleas  of  payment,  and  fully  adminis- 
tered ;  but  it  did  not  appear  that  there  had 
been  any  intermediate  suit  fixing  a  devasta- 
vit. The  Jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court, 
^  ^  whether  an  action  on  the  administration 
bond  could  be  maintained,  without  shewing 
5n  evidence,  in  such  action,  a  judgment 
in  an  action  of  devastavit  against  the  ad- 
ministrators.'' The  County  Court  gave 
judgment  for  the  defendants,  which,  on 
appeal  to  the  District  Court,  was  reversed ; 
and  from  that  judgment  of  reversal,  the  de- 
fendants (the  administrators  and  their 
securities)  appealed  to  this  Court. 

Williams,  for  the  appellants,  relied  on  the 
case  of  Braxton  v.  Winslow,  (1  Wash.  31,) 
recognised  in  Call  v.  Ruffin,  (1  Call,  333,) 
as  having  settled  the  point,  that  an  action 
cannot  be  sustained  on  an  administration 
bond  without  a  previous  suit,  fixing  a 
devastavit,  against  the  executor  or  admin- 
istrator. By  a  note  to  Turner  v.  Chinn,(a) 
it  appears,  that  the  Judges  consented  to 
reconsider  the  case  of  Braxton  v.  Winslow ; 
but  no  opinion  was  expressed  on  the 
3  *^point.     The  question    is,    therefore, 

not  influenced  by  what  fell  from  the 
bench  it^  the  last-mentioned  case. 

But  an  additional  reason  may  be  given 
why  a  previous  suit  is  necessary  against 
the  executor  or  administrator,  to  establish 
a  devastavit,  before  an  action  is  brought 
against  the  securities.  The  law  declares, 
that  no  security  for  an  executor  or  adminis- 
trator shall  be  chargeable  beyond  the  assets 
of  the  testator  or  intestate,  on  account  of 
any  omissidn  or  mistake  in  pleading,  of 
the  executor  or  administrator,  (b)  It  is, 
therefore,  reasonable,  that  the  amount  of 
assets,  wasted  by  the  executor  or  adminis- 
trator, should  be  ascertained  by  the  verdict 
of  a  jury,  before  the  securities  are  called 
on. 

Munford,  for  the  appellees,  observed  an 
omission  in  the  judtrment  of  the  District 
Court.  They  had  failed  to  enter  such  judg- 
ment as  the  County  Court  ought  to  have 
rendered ;  but  this  Court  might  supply  it, 
aa  was  done  in  Mantz  v.  Hendiey.(c)  The 
judgment  reversing  that  of  the  County 
Court,  being  correct,  should  *'so  far"  be 
affirmed ;  and  the  appellees,  in  that  event, 
should  recover  their  costs,  '^  being  the  party 
substantially  prevailing." 

In  this  case  the  verdict  was  general  in 
favor  of  the  plaintiffs,  as  to  every  thing 
in  controversy  between  the  parties,  except 
the  point  submitted  to  the  Court,  which 
was,  'Whether  an  action  on  the  adminis- 
tration bond  could  be   maintained    without 

(a)  1  Hen.  &  Munf .  54. 

(b)  1  Rev.  Code.  p.  166,  8.  83. 

(c)  2  Hen.  &  Manf.  818. 


shewing  in  evidence,  in  such  action,  a 
judgment  in  an  action  of  devastavit  against 
the  administrators."  On  such  a  verdict, 
every  fact  or  circumstance,  which  (inde- 
pendently of  the  implied  finding  that  no 
judgment  had  been  obtained  in  an  action 
of  devastavit)  could  justify  a  decision  in 
favor  of  the  plaintiff,  must  be  understood 
to  have  been  proved  to  the  Jury,  (d)  We 
have,  therefore,  a  right  to  presume  that, 
in  the  original  suit  brought  to  establish 
the  debt,  a  verdict  was  found  against  the 
defendant  on  an  issue  joined  on  the  plea 
of  plene  administravit,  by  which 
verdict   it   was   ascertained,    that   he 

4  *had  assets  sufficient   to  satisfy    the 
plaintiff's     claim;      that    (judgment 

being  entered  accordingly)  a  writ  of  fieri 
facias  issued,  and  was  returned  ntilla  bona. 
The  question  propounded  by  the  Jury  to 
the  Court  was,  whether,  atter  all  this  had 
been  done,  it  was  necessary  for  the  plaintiff 
to  obtain  another  judgment,  in  an  action 
suggesting  a  devastavit,  before  he  could 
bring  suit  on  the  administration  bond?  On 
which  question,  I  contend,  the  decision  of 
the  County  Court  was  erroneous. 

The  devastavit  was  sufficiently  fixed  by 
the  proceedings  in  the  first  action ;  so  far, 
indeed,  that  the  sheriff,  instead  of  return- 
ing nulla  bona,  might  have  returned  a  dev- 
astavit positively;  in  which  case,  **the 
plaintiff  might  have  had  execution  imme- 
diately against  the  defendant  by  capias  ad 
satisfaciendum,  or  fieri  facias  de  bonis 
propriis.  "(e)  The  Sheriff  having  neglected 
to  do  this,  the  plaintiff's  remedy,  in  Eng- 
land, would  have  been  ''by  scire  fieri  in- 
quiry, or  action  of  debt  upon  the  judgment 
suggesting  a  devastavit, "(f)  it  being  very 
questionable  whether,  in  that  country,  an 
action  can  be  brought  against  an  adminis-. 
trator  on  the  administration  bond,  assign-' 
ing  a  devastavit  as  the  breach  of  the 
condition  ;(g)  and  it  being  certain  that  no 
bond  and  security  is  there  required  of  an 
executor.  The  not  exhibiting  a  true  in- 
ventory or  account,  it  seems,  may  be  as- 
signed as  a  breach  ;(h)  and  in  the  case  of 
The  Archbishop  of  Canterbury  v.  Willis, 
1  Salk.  251,  pi.  3,  cited  in  2  Bac.  Abr.  p. 
409,  Dublin  edit. (i)  a  suit  was  maintained 
on  the  bond,  at  the  instance  of  a  creditor, 
who  assigned  as  a  breach  the  failing  to 
pay  him  his  debt.  But,  whether  the  last- 
mentioned  action  could  have  been  sup- 
ported, if  the  defendant  had  made  a  proper 
defence,  is  doubtful,  the  authorities  being 
contradictory,  (k) 

In  this  country,  the  proper  remedy  ap- 
pears to  be  an  action  on  the  bond,  which 
our  act  of  Assembly  directs  to  be  given  by 
executors  as  well  as  administrators;  the 
object  of  that  act  appearing  to  be  to  substi- 
tute the  action  on  the  bond  for  debt  sug- 
gesting a    devastavit;     since     both, 

5  successively,  *in  the   same   case,    are 
evidently  superfluous.     The  bond  may 

be  put  in  suit  for  the  benefit  of  any  person 
injured;    the   devastavit   may   be  assigned 


(d)  Ford  V.  Gardner,  1  Hen.  &  Munf.  72. 

(e)  Tidd's  Prac.  933. 

(f)  ibid.  1019.  1080. 

(g)  Toller's  Law  of  Executors,  882. 
(b)  Ibid. 

(1)  Title  Executors,  &c.  (E.  11.) 

(k)  See  tlie  cases  cited  in  Toller,  p.  882. 
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as  a  breach  of  the  condition  ;  and  the  plain- 
tifiF  is  bonnd,  in  that  suit,  to  prove  every 
drcnmstance  which  it  is  incumbent  upon 
him  to  prove  in  the  other. 

But  the  case  of  Braxton  v.  Win8low(a) 
is  relied  upon  as  establishing  the  position, 
that  both  actions  are  necessary.  That  case 
has  been  frequently  misunderstood ;  and,  in 
the  present  instance,  is  misapplied.  The 
languag^e  ased  by  the  Court  (as  expressed 
by  the  reporter)  was  unfortunately  equiv- 
ocal and  inaccurate,  but  plain  enough, 
when  construed  (as  it  ought  to  be)  with 
reference  to  the  subject  matter  before  them. 
The  snit  having  been  brought  on  the  ad- 
mi  nistratioa  bond,  without  any  previous 
action  against  the  executor,  the  Court  de- 
cided, (with  great  propriety,)  that  a  pre- 
vious action  should  have  been  brought  to 
establish  the  debt,  and  fix  the  devastavit ; 
but  they  did  not  mean  to  decide,  that  two 
snch  actions  were  necessary.  If  the  latter 
had  been  their  meaning,  it  would  not  have 
been  authority ;  because  the  case  then  under 
consideration  did  not  call  for  a  decision  of 
that  point ;  for  the  principle  is  well  settled, 
that  opinions  of  Judges  are  authority,  so 
far  as  they  apply  to  the  cases  actually  be- 
fore them,  and  no  farther. 

The  dictum  that  an  executor  shall  not  be 
presnmed  guilty  of  a  devastavit  till  it  is 
found  against  him  by  a  verdict,  seems  to 
have  been  pronounced  obiter  only,  without 
t>eing  requisite  to  the  decision  of  that  case. 
Bat,  even  admitting  it  correct,  it  does  not 
follow  that  a  verdict,  in  an  action  suggest- 
ng  a  devastavit,  Vas  intended  by  the 
Court ;  it  might  be  equally  effectual,  and 
adequate  to  the  purposes  of  justice,  if  ren- 
dered on  an  issue  joined  on  the  plea  of 
plene  administravit  in  the  original  action, 
and  coupled  with  a  subsequent  fieri  facias, 
and  return  of  nulla  bona. 

The  case  appears  to  have  settled  nothing, 
but  that  a   devastavit  ought   to   be    fixed, 
before  an  action  can  be  maintained  on   the 
administration  bond.     This   question 
6  still  recurs,  *what  is  requisite   to   fix 

a  devastavit?  And  this  is  answered, 
by  the  authorities  already  cited,  as  well  as 
by  the  reason  of  the  thing,  that  a  devasta- 
vit is  fixed,  whenever  it  judicially  appears, 
by  the  executor's  own  admission,  or  the 
finding  of  a  Jury,  that  he  had  assets,  and  by 
the  return  of  a  sworn  officer,  that  he  had 
wasted  or  concealed  them.  The  truth  of 
the  return  may,  indeed,  be  controverted  by 
the  defendant  in  the  action  on  the  bond ; 
but,  prima  facie,  it  fixes  the  devastavit 
sufficiently  to  warrant  the  action.  The 
same  defence  may  be  made,  and  the  same 
evidence  is  admissible  on  both  sides,  in  the 
action  on  the  bond,  as  in  that  suggesting 
the  devastavit.  For  what  purpose,  then, 
(but  for  the  benefit  of  lawyers,)  should 
three  actions  be  resorted  to,  when  two  are 
sufficient?  If  it  be  said  *^for  the  protection 
of  the  securities,  who,  not  being  parties  to 
the  first  action,  ought  not  to  be  bound  by 
a  judgment  improperly  or  collusively  ob- 
tained against  their  principal;"  I  answer, 
that  neither  are  the  securities  parties  to 
the  action  suggesting  the  devastavit. 
Every  objection,  therefore,  to  a  suit  against 


(a)  1  Wash.  81. 


them  in  the  second  instance,  applies 
equally  in  the  third. 

The  act  of  Assembly  in  favor  of  securi- 
ties, (referred  to  by  Mr.  Williams,)  cannot 
have  the  effect  of  preventing  an  action  on 
the  bond;  the  plain  intention  of  that  act 
being  to  provide  that,  notwithstanding  any 
omission  or  mistake  in  pleading,  of  the  exec- 
utor or  administrator,  the  securities  (under 
the  plea  of  conditions  performed)  may  avail 
themselves  of  any  defence  to  which  their 
principal  might  have  resorted  on  the  plea  of 
fully  administered.  Its  meaning  cannot  be 
that,  if  the  executor  omit  to  make  a  proper 
defence,  or  be  guilty  of  a  mistake  in  plead- 
ing, no  action  shall  lie  against  his  securities 
until  a  second  action  (in  defending  which 
he  may  be  equally  negligent  or  unskilful) 
shall  have  been  brought  against  himself. 
Much  less  can  it  mean  that  no  action  shall 
lie  against  his  securities,  in  a  case  in 
which  the  executor  has  positively  admitted 
assets,  or  a  Jury  have  found  that  he 
has  enough  to  satisfy  the  plaintiff's 
7  *claim,  and  thereupon  it   appears   he 

has  wasted  or  concealed  them,  so  that 
a  writ  of  fieri  facias  could  not  be  levied 
upon  them. 

Cur.  adv.   vult. 

Monday,  26th  March,  1810.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  This  was  an  action 
upon  an  administration  bond  against  the 
administrators  and  their  securities  for  a 
devastavit,  in  which  it  was  contended  to  be 
necessary  to  review  the  decision  of  this 
court,  in  the  case  of  Braxton  v.  Justices  of 
Spottsylvania  Court,  1  Wash.  31. 

The  declaration  (which  is  alleged  to  be 
at  the  instance  of  Nathaniel  Cartmill)  is  in 
the  usual  form  of  a  declaration  on  a  bond 
for  the  payment  of  money ;  the  defendants 
(without  demanding  oyer  of  the  condition 
of  the  bond)  pleaded  jointly  conditions  per- 
formed and  plene  administravit.  If  this 
plea  be  regarded  as  the  plea  of  the  admin- 
istrators, it  might  have  been  objected  to, 
and  ought  not  to  have  been  received ;  as 
the  plea  of  the  securities,  it  was  either  an 
absurdity,  or  implied  in  the  former  plea  of 
conditions  performed.  The  plaintiffs,  how- 
ever, without  objecting  or  demurring (b)  to 
the  plea,  replied  that  they  ought  not  to  be 
precluded  from  having  their  action  afore- 
said against  the  said  defendants,  (at  the 
instance  of  the  said  Cartmill,)  by  any 
thing  in  their  plea  alleged ;  because  they 
say,  that  the  defendants,  the  administra- 
tors, did  not  cause  to  be  made  a  true  and 
perfect  inventory  of  the  goods,  Src,  of  the 
deceased  which  came  to  their  hands,  and 
did  not  exhibit  an  account  of  ^he  same  to 
the  Court  of  Frederick,  when  thereto  re- 
quired; and  did  not  faithfully  administer 
the  said  goods  and  chattels  in  this ;  that  the 
administrators  aforesaid  did  not  pay  the 
amount  of  a  judgment  obtained  in  the  said 
Court  by  N.  Cartmill  aforesaid,  plaintiff, 
against  the  said  defendants,  for  the  sum  of 
721.  Ac.  in  which  suit  the  said  administra- 
tors pleaded  payment  and  plene 
administravit ;  *and  because  the  said 
administrators  have  wasted  the  estate 
aforesaid ;  and  this  they  are  ready  to  verify. 


(b)  See  8  East.  5. 
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and  pray  that  the  same  may  be  inquired  of 
by  the  country,    and    the   defendants  like- 
wise.    The  Jury  found  for  the  plaintiff  the 
debt  in  the  declaration    mentioned,    to    be 
'discharged  by  the  payment  of   the    amount 
of  the  judgment    in   the   replication    men- 
tioned, '4f  the  Court  should  be  of  opinion, 
that  an  action  on  the  administration    bond 
aforesaid,  can  be  maintained  without'  shew- 
ing in  evidence  in  such  action,  a  judgment 
in  an  action  of  devastavit  against  the  said 
administrators,  John  Kingan,"  Ac,  ^'other- 
wise   they     find      for     the      defendant.*' 
The    County    Court     gave    judgment   for 
the    defendant.     The    District    Court     re- 
versed  that   judgment,    with  costs  both  in 
the     District      and      County     Court;     but 
without    adding    such    judgment     as     the 
County  Court  ought  to  have  rendered.     Mr. 
Munford,  for  the  appellees,  on    the   author- 
ity   of    Mantz    v.     Hendley,(a)     admitted, 
*hat  this   omission    was    an    error   in    the 
judgment  of  the  District  Court,  which  this 
Court  might  amend.     The  case  of   Bibb    v. 
Ca.uthorne,(b)  and  what  was  said  by  Judge 
Pendleton,  (c)    in    the   case   of    Cabell     v. 
HCardwicke,    are   additional    authorities    in 
f  si-vor  of   Mr.    Mun ford's  concession ;    and 
sliew  what   kind    of   judgment   the    Courts 
ought  to  pronounce  in  suits  upon  executors' 
bonds,  where  the  plaintiffs  may  be  entitled 
to  a  judgment. 

But  we  are  called  upon  by  the  counsel  for 
the  appellees  to  review  the  decision  of  the 
Special  Court  of  Appeals  in  the  case  of 
Braxton,  Executor  of  Claiborne,  against 
Winslow  and  others.  Justices  of  Spottsylva- 
nia  County,  (d)  which  was  an  action  of  debt 
brought,  as  in  the  present  case,  upon  an 
executor's  bond,  against  the  securities,  to 
subject  them  to  the  payment  of  a  bill  of 
exchange.  The  suit  was  instituted  upon 
the  bond  at  the  instance  of  the  endorser 
of  the  bill  of  exchange  against  the  execu- 
tor's securities,  without  having  previously 
obtained  a  judgment  against  the  executor 
upon  the  billof  exchange:  here  the  two 
causes  differ ;  the  relator  in  the  pres- 
9  ent  case  having,  previously  to  *the 
commencement  of  this  suit,  obtained 
a  judgment  (as  is  suggested  in  the  repli- 
cation) against  the  administrators  for  the 
sum  of  721.  to  be  discharged  by  the  pay- 
ment of  361.  with  interest  and  costs.  But, 
whether  this  judgment  was  against  them 
personally,  or  for  a  debt  of  their  intestate, 
or  whether  they  were  chargeable  by  that 
judgment  de  bonis  propriis,  or  only  de  bonis 
testatoris,  we  are  left  in  the  dark  by  the 
replication.  But  this,  perhaps,  may  be 
aided  by  the  verdict.  I  shall  therefore  pass 
it  over  for  the  present.  To  return  then  to 
the  case  of  Braxton  v.  Winslow. 

After  oyer  of  the  bond  and  condition, 
the  defendants  (securities)  pleaded  condi- 
tions performed :  the  replication  traverses 
the  plea,  and  charges  a  breach  in  the  non- 
payment of  the  bill  of  exchange,  which 
was  protested,  of  which  the  executor  had 
notice,  but  had  not  paid  it;  having  paid 
debts  of  inferior  dignity  after  such  notice, 
and  wasted  the  assets.     The  defendants  re- 


<a)  2  Hen.  &  Munf.  818. 
(b)  1  T"     


(b)  1  Wash.  91 
<c)  1  Call.  369. 
<d)  1  Wash.  81 


joined,  and  by  protestation  say  the  executor 
had  not  wasted  the  assets.  The  Jury  found 
that  there  was  1,1141.  due  to  the  relator 
upon  the  bill  of  exchange,  and  that  the  exec- 
utor had  wasted  the  assets ;  and  judgment 
was  entered  for  the  penalty  of  the  bond, 
but  to  be  discharged  by  the  payment  of 
1,1141.  as  to  this  breach.  From  this  judg- 
ment the  defendants  appealed. 

Two  questions  were  submitted  to  the 
Court.  The  first  it  is  unnecessary  to  notice ; 
the  second  was, 

'* Whether  the  action  could  be  maintained 
before  a  judgment  first  had  by  the  plaintiff 
against  the  representatives  of  the  debtor, 
and  an  execution  and  return  of  nulla 
bona." 

The  Court,  in  the  discussion  of  this  ques- 
tion, is  reported  to  have  said,  *^The  true 
question  is,  has  the  relator  brought  him- 
self within  the  act ;  or,  in  other  words, 
does  it  appear  from  this  record,  that  he  is 
a  party  injured  within  the  words  and  mean- 
ing of  the  act.  A  man  who  claims  as  a 
creditor,  and  means  to  take  the  benefit  of 
this  act,  [1748,  c.  3,]  must  shew  himself 
to  be  a  creditor ;  that  the  testator  left  assets ; 
that  they  came  to  the  hands  of  the  execu- 
tor; that  there  was  a  sufficiency  to 
10  discharge  his  demand,  or  so  *much 
thereof,  after  paying  debts  of  higher 
dignity ;  and  that  the  executor  has  wasted 
the  assets.  Without  this  concurrence  there 
is  no  injury  done  him."  The  report  pro- 
ceeds thus: 

*'An  attempt  was  made  at  the  bar  to  shew 
that  the  paying  of  debts  of  an  inferior  dig- 
nity, first,  was  of  itself  a  devastavit ;  and 
that  a  devastavit  for  ever  so  trifling  a  sum, 
renders  the  executor  liable  for  the  whole 
demand,  although  assets  to  the  twentieth 
part  never  came  to  his  hands.  But  neither 
reason  nor  authority  warrant  this  doctrine; 
for,  surely,  if  there  be  a  sufficiency  of  as- 
sets, it  is  of  no  consequence  in  what  order 
they  are  paid.  But  the  person  who  means 
to  make  use  of  this  act  must  shew  himself 
to  be  a  creditor  in  the  usual  course  of  law. 
It  is  not  enough  to  produce  a  mere  docu- 
ment of  a  debt ;  he  must  first  institute  a 
suit  against  the  executor  or  administrator, 
because  it  is,  in  the  first  instance,  a  dis- 
pute between  creditor  and  debtor,  whether 
or  no  a  debt  actually  exists;  a  dispute, 
which  the  securities  to  such  a  bond  (who 
are  strangers  to  the  contract)  are  by  no 
means  competent  to  manage.  It  is  a  prin- 
ciple of  universal  law,  that  both  parties 
shall  be  heard.  Ivct  us  put  this  case:  sup- 
pose A.  binds  himself  in  a  bond  to  B.  to 
pay  him  whatever  sum  C.  owes  him,  (B. ) ; 
now,  before  a  forfeiture  is  incurred  by  A., 
must  not  B.  first  prove  the  sum  that  C.  actu- 
ally owes  him?  Mr.  Waller,  (the  relator,) 
therefore,  ought  to  have  shewn,  by  an  ac- 
tion against  the  executor,  that  he  was  a 
creditor." 

Thus  far  the  relator  in  the  present  case 
(if  the  breach  be  sufficiently  assigned  in 
the  replication)  may  be  said  to  have  pro- 
ceeded. He  has  alleged  that  he  has 
obtained  a  judgment  against  the  admin- 
istrators; and  I  will  suppose  it  to  be  for  a 
debt  due  from  their  intestate. 

The  Court  proceeds  thus.  **He  (the  rela- 
tor) ought    to    have   shewn    by   his    action 
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against  Moore,  the  ezecator,  that  he  had 
cofflmitted  a  devastavit ;  a  Bttggeation  of  a 
devastavit  may  be  likened  to  a  criminal 
prosecntion,  and  an  executor  shall  not  be 
presumed  guilty   of   a    devastavit  till  it  is 

found  against  him  by  a  verdict.'* 
11  *Here   then    we  are  brought  to  the 

inquiry,  by  what  course  of  proceeding 
this  fact  may  be  found  against  an  executor 
by  a  verdict. 

Anciently,    if   the  Sheriff  returned  nulla 
bona,  and  also  a  devastavit  to  a  fieri  facias 
de  bonis  testa toris  sued  out  on  a  judgment 
obtained  against  an  executor,  it  was  some- 
times   the    practice    to   sue  out  a  capias  ad 
satisfaciendum  against  the   executor;  or   a 
fieri  facias  de  bonis  propriis.     But  the  bet- 
ter and  more  frequent  method  was,    to   sue 
out  a  scire  facias,  and  obtain  an   award   of 
execution  before  issuing  the   fieri  facias  de 
bonis  propriis.     But  the  most  usual  practice 
upon  the  Sheriff's  return  of  nulla  bona  to  a 
fieri    facias  de  bonis  testatoris,  was  to  sue 
out  a    special   writ  of  fieri  facias  de  bonis 
testatoris,    with  a  clause  therein,  et  si  tibi 
constare    poterit,    that    the     executor    had 
wasted    the   goods,    then    to   levy  de  bonis 
propriis.     And  this  we  are   told   continued 
to  be  the  practice  of  the    King's  Bench  un- 
til the  time  of  Charles  I. ;  but  'in  the  Com- 
mon Pleas  a  practice  had  prevailed  in  early 
times  upon  a  suggestion  in  the  special  writ 
of  fieri  facias  of   a  devastavit  by  the  exec- 
utor,   to   direct   the  Sheriff  to  inquire  by  a 
Jury  whether  the  executor  had    wasted  the 
goods,  and  if  the  Jury  found  he   had,    then 
a  scire  facias  was   sued    out   against    him ; 
and,  nnless  he  made  a  good  defence  thereto, 
execution    was   awarded  de  bonis  propriis, 
which    practice   was,     about    the    time    of 
Charles  I.   recommended   by   the   Court    of 
King's  Bench  to  be  adopted  in    that   Court 
likewise.     It  afterwards   became    the  prac- 
tice of  both  courts,    for  the   sake  of  expedi- 
tion, to  incorporate  the  fieri  facias  inquiry, 
and  scire  facias  into  one  writ,  thence  called 
a  scire  fieri  inquiry.    This  writ  recites  the 
fieri  facias  de  bonis  testatoris   sued   out  on 
the  judg^nent  against  the   executor,  the  re- 
turn of  nulla  bona  by  the  Sheriff,  and  ihen 
suggesting  that  the  executor    had  sold  and 
converted    the   goods  of  the  testator  to  the 
value    of  the  debt  and  damages  recovered, 
commands   the  sheriff  to  levy  the  said  debt 
and  damages  of  the  goods  of   the    testator, 
in  the  hands  of  the  executor,  if  they  could 
be    levied  thereof;  but,    if    it    should    ap- 
pear to  him,  by   the   inquisition  of  a 
12        ♦Jury,  that  the  executor   had    wasted 
the  goods   of  the   testator,    then    the 
Sheriff  is  to  warn  the  executor   to    appear, 
Ac.ist)     And  if  the   Sheriff   omits   to    give 
notice  to  the  defendant  of  the  time  the  writ 
is  to  be  executed,  the   inquisition    may    be 
set  aside  for  that  cause,  (b)     And  this  prac- 
tice, we  are  told,  is  still  frequently  adopted 
in    Kng'land ;  but  in    this   country    no  case 
of   the    kind    has  occurred    within  my  own 
experience.     But   the    most   usual  mode  of 
proceeding,    even  in  England,  is  by  action 
of   debt    upon    the  judgment,  suggesting  a 
devastavit,  which,  we  are  told,  was  substi- 
tuted in  lieu  of  the  proceeding  by  scire  fieri 


{a>  See  I^illy'sEzit  664-666. 

(b)^  Lord  Raym.  1382,  Steed  v.  Layner;  1  Stra. 

€8,s.  a 


inquiry,  (c)  The  foundation  of  this  action 
is  a  judgment  obtained  against  the  execu- 
tor. A  judgment  against  an  executor  or 
administrator,  whether  by  default,  (that 
is,  by  neglect  after  an  appearance,  for  in 
England  no  judgment  can  be  in  a  personal 
action  without  appearance,  )(d)  or  upon 
demurrer,  or  upon  a  verdict  on  any  plea, 
pleaded  by  the  executor,  except  plene  ad- 
miuistravit,  or  admitting  assets  to  such 
a  sum,  et  rien  ultra,  is,  in  England,  (and 
perhaps  in  this  country  before  the  act  of 
1806,  c.  21,)  conclusive  upon  him  that  he  has 
assets  to  satisfy  such  judgment.  But  our 
act  of  1792,  c.  92,  s.  33,  (e)  declares,  that  no 
security  for  any  executor  or  administrator 
shall  be  chargeable  beyond  the  assets  of 
the  testator  or  intestate,  by  reason  of  any 
omission    or    mistake  in  pleading,  or  false 

? leading,  of  such  executor  or  administrator, 
'he  effect  of  this  provision,  as  it  relates  to 
the  securities,  I  shall  consider  hereafter. 
Indeed,  if  the  executor  or  administrator 
plead  either  a  general  or  special  plene  ad- 
ministravit,  it  is  now  held,  that  he  is  only 
liable  to  the  amount  of  the  assets  proved  to 
be  in  his  hands ;(f)  though  the  case  was 
formerly  taken  to  be,  that  if  any  assets, 
however'small,  were  proved  to  be  un admin- 
istered, the  plaintiff  was  entitled  to  recover 
his  whole  demand  from  the  executor :'  so 
that  now  a  judgment  against  an  executor 
on  a  verdict  upon  plene  administravit,  is 
only  an  admission  of  assets  to  the  extent 
of  assets  which  may  be  proved  to  be  in  his 
hands.  If,  tnerefore,  upon  a  fieri 
13  facias  de  bonis  testatoris,  ^on  a  judg- 
ment obtained  against  an  executor  by 
either  of  the  ways  above  mentioned,  either 
no  goods  can  be  found,  which  were  the  tes- 
tator's, or  not  sufficient  to  satisfy  the  de- 
mand; or,  (which  is  the  same  thing,)  it 
the  executor  will  not  expose  them  to  the  ex- 
ecution, that  is  evidence  of  a  devastavit. 
And  the  English  authorities  in  general 
seem  to  consider  it  as  conclusive ;  but  Ser- 
jeant Williams,  in  his  note  on  the  case  of 
Hancock  v.  Proud,  (g)  says,  that  to  a  scire 
facias  on  a  judgment,  or  action  of  debt  sug- 
gesting a  devastavit,  the  defendant  cannot 
plead  plene  administravit,  but  only  contro- 
vert the  devastavit ;  of  which  fact  the  judg- 
ment and  Sheriff's  return  of  nulla  bona 
testatoris,  are  almost  conclusive  evidence ; 
and  the  judgment  will  be  against  the  de- 
fendant de  bonis  propriis.  The  mode  of 
proceeding  is  immaterial,  it  is  said,  be- 
cause the  executor  is  entitled  to  the  same 
defence  in  an  action  of  debt  upon  the  judg- 
ment suggesting  a  devastavit,  as  in  the 
proceeding  by  scire  fieri  inquiry.  The 
usual  course  in  an  action  of  debt  is,  first, 
to  sue  out  a  fieri  facias  upon  the  judgment 
obtained  against  the  executor,  and,  upon 
the  Sheriff's  return  of  nulla  bona,  to  bring 
the  action,  and  state  in  the  declaration,  the 
judgment,  the  writ,  and  return ;  and, 
on  the  trial,  to  give  in  evidence  the  judg- 
ment, the  fieri  facias,  and  the  return,  to 
prove  the  case.  There  are  certain  rules 
equally    applicable    to  the   proceeding    by 


(c)  2  tiord  Raym.  974. 

(d)  1  Lord  Raym.  590,  3  Black.  Com.  816. 

(e)  1  Rev.  Code,  i).  165. 

(f)  2  Wasb.  802.  Booth  v.  Armstrongs, 
(fir)  1  Saund.  386. 
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scire  fieri  inquiry,  and  to  the  action  of  debt 
on  a  devastavit ;  Ist.  The  return  of  a  dev- 
astavit by  the  Sheriff,  on  the  execution 
issued  upon  the  first  judgment  against  the 
executor,  is  not  conclusive,  and  therefore 
the  executor  may  traverse  the  devastavit, 
whether  it  be  found  by  the  inquisition,  or 
returned  by  the  Sheriif.  The  form  of  the 
traverse  is  indeed  different.  In  the  scire 
fieri  inquiry,  the  executor  precisely  and  ex- 
pressly denies  the  devastavit  found  by  the 
inquisition,  and  takes  issue  upon  it.  (a) 
But,  in  an  action  of  debt,  the  whole  may  be 
given  in  evidence  on  nil  debet,  (b)  or  on 
not  guilty,  (c) 

2dly.  The  executor  cannot,  in  either  case, 

plead    plene    administravit,    or    any    other 

plea    of    the      same     nature,    which 

14  ^puts    his  defence   upon    want  of  as- 
sets,   unless   the   first  judgment  were 

of  assets  in  future,  or  the  declaration  in 
the  second  action  should  suggest  a  devas- 
tavit of  assets  which  had  accrued  after  the 
judgment  declared  upon;  in  both  which 
cases,  such  pleas  have  been  held  admissi- 
ble, (d)  The  reason  is,  that  such  plea  (ex- 
cept in  the  cases  just  mentioned)  would  be 
contrary  to  what  is  admitted  by  the  judg- 
ment in  the  first  action.  And,  if  the  truth 
were,  that  the  executor  had  no  assets,  he 
should  have  set  it  up  as  a  defence  to  the 
original  action,  which  having  neglected  to 
do,  he  shall  not  be  permitted  to  say  so  af- 
terwards. For  it  is  a  general  rule,  that  if 
a  party  do  not  avail  himself  of  the  opportu- 
nity of  pleading  matter  in  bar  to  the  origi- 
nal action,  he  cannot  afterwards  plead  it, 
either  in  another  action  founded  on  it,  or 
in  a  scire  facias.  And,  if  he  did  plead 
plene  administravit  to  the  original  action, 
and  the  judgment  was  had  upon  a  verdict, 
finding  that  he  had  assets  sufficient  to  sat- 
isfy the  debt,  he  is  of  course  equally  con- 
cluded from  saying  that  he  had  no  assets. 
But,  if  the  verdict  in  the  original  action 
do  not  find,  upon  the  plea  of  plene  ad- 
ministravit, that  there  are  assets  suffi- 
cient to  pay  the  debt,  or  if  it  do  not  find  the 
value  of  the  goods  in  the  hands  of  the  de- 
fendant, if  not  sufficient  to  satisfy  the 
plaintiff's  demand,  as  such  a  verdict  would 
be  uncertain  and  insufficient  upon  the  issue 
joined,  the  judgment  founded  upon  it  may 
be  reversed  for  error,  (e)  And  for  the  same 
reason  that  the  executor  cannot  plead  the 
want  of  assets,  (except  in  the  cases  above 
mentioned,)  he  cannot  give  in  evidence  the 
want  of  assets  on  the  trial  of  the  devastavit, 
either  in  the  scire  fieri  inquiry,  or  in  the 
action  on  the  devastavit ;  nor  even  upon  a 
writ  of  inquiry  after  judgment  by  default 
in  the  original  action,  according  to  the 
practice  in  England.  See  1  Saund.  219,  n. 
8,  Wheatly  v.  Lane,  in  which  the  editor, 
Serjeant  Williams,  has  given  a  most  copious 
and  satisfactory  view  of  this  subject. 
Such  appears  to  be  the  modern  course  of 
proceeding    against    an    executor    in 

15  England,  in  order  to  charge  him  *per- 


(a)  See  1  Saund.  806;  Lilly's  Ent.  606.  667;  2  Sannd. 
403. 

(b)  1  Sannd.  810:  2  Lord  Raym.  150S. 

(c)  1  Salk.  314:  8  Lord  Raym.  1608;  !  Term  Rep.  4«2. 

(d)  See  6  T.  R.  1,  Mara  v.  Quin.  and  2  Wash.  187. 
Ruffln  V.  Pendleton;  Bull.  N.  P.  160,  Taylor  v.  Hol- 
man  &  Robins. 

(e)  2  Wash.  302,  Booth  v.  Armstrongs. 


sonally  for  a  devastavit,  and  such  the 
course  by  which  he  may  defend  himself 
against  the  charge ;  and,  in  my  opinion, 
they  will  justify  what  is  reported  to  have 
been  said  by  the  Court,  1  Wash.  33,  **an 
executor  shall  not  be  presumed  guilty  of  a 
devastavit  till  it  is  found  against  him  by  a 
verdict."  The  action  of  debt  upon  the  first 
judgment,  is  the  clearest,  simplest,  and 
must  unexceptionable  course  of  proceedings 
because  the  declaration,  in  such  an  action, 
must  set  forth  the  whole  of  the  plaintifiP'a 
case,  and  give  the  executor  notice  of  the 
particular  charge  against  him.  Whereas, 
in  an  action  of  debt  upon  the  executor's 
bond,  the  ordinary  practice  here  seems  to 
be,  to  declare  upon  the  bond,  as  upon  a 
bond  for  the  payment  of  money,  without 
setting  forth  the  condition,  or  alleging  any 
particular  breach  thereof;  leaving  it  to  the 
defendant  whether  the  executor  himself,  or 
his  representatives  if  he  be  dead,  or  the  se- 
curity if  joined  with  him  in  the  action,  or 
sued  alone,  (as  was  done  in  the  case  of 
Taylor  v.  Street, )  to  guess  at  the  breaches 
which  may  be  afterwards  assigned  in  the 
replication  as  in  the  case  now  before  us. 
There  is  too  much  room  for  surprise  in  such 
a  course  of  proceeding,  which  can  hardly 
be  practised*  in  an  action  of  debt  brought 
upon  the  judgment,  and  suggesting  a  devas- 
tavit; a  circumstance  of  itself  sufficient  in 
my  eyes  to  give  the  preference  to  the  latter 
action.  But  our  act  of  1792,  c.  92,  s.  33, (f) 
affords  a  stronger  reason  (one  indeed  that 
is  conclusive  to  my  mind)  why  this  course 
of  proceeding  which  I  recommend  must  be 
adopted  in  all  cases  arising  upon  any  execu- 
tor's or  administrator's  bond  executed  since 
the  commencement  of  that  act,  which  ex- 
pressly declares,  **that  no  security  for  any 
executor  or  administrator  shall  be  charge- 
able beyond  the  assets  of  the  testator  or 
intestate,  by  reason  of  any  omission  or 
mistake  in  pleading,  or  false  pleading,  of 
such  executor  or  administrator."  Put  the 
case,  that  an  executor,  who  has  never  re- 
ceived more  than  $100  of  his  testator's  es- 
tate, shall,  by  his  own  inattention  or 
mismanagement,  or  that  of  his  counsel  or 
attorneys,  have  made  himself  person - 
16  ally  ^liable  to  satisfy  judgments 
against  him  for  demands  against  his 
testator  for  $10,000.  Can  the  securities  be 
charged  for  more  than  the  $100,  if  that  were, 
in  truth,  the  whole  of  the  assets?  Certainly 
not.  Is  it  not  then  incumbent  on  the  cred- 
itor, when  he  brings  an  action  against  the 
securities,  to  shew  that  assets  sufficient  to 
discharge  his  debt  have  come  to  the  hands 
of  the  executor,  and  that  he  has  wasted 
them?  Certainly  it  is ;  nor  will  it  be  suffi- 
cient to  shew  that  the  executor  either  by 
his  neglect,  or  false  pleading,  has  made 
himself  liable  for  the  debt  personally, 
without  shewing  that  he  actually  had  as- 
sets aufficient  to  pay  the  debt,  or  a  part 
thereof. 

It  may  be  asked,  perhaps,  how  is  a  cred- 
itor to  ascertain  the  amount  of  the  assets 
which  have  come  to  the  hands  of  an  execu- 
tor? The  law,  I  conceive,  has  sufficiently 
pointed  out  the  method;  it  requires  the  ex- 
ecutor   to    give    bond,    with  condition,  **to 


(f)  1  Rev.  Code,  p.  166. 


16 


I  MUNF. 


GrORDON'a  ADM'RS  V.  JuStlCBS  OP  FrKDKRICK. 


17-19 


make  a  true  and  perfect  inventory  of  all  the 
goods,  chattels,  and  credits  of  the  deceased, 
which  have,  or  shall  come  to  the  hands, 
possession,  or  knowledge  of  the  executor, 
or  into  the  hands  and  possession  of  any 
other  person,  for  him,  and  the  same  so 
made  to  exhibit  into  the  Court  granting  the 
probate,  (or  letters  of  administration,  as 
the  case  may  be, )  at  such  time  as  he  shall 
be  thereunto  required  by  the  Court,  (a)  His 
oath  also  binds  him  to  make  a  true  and 
perfect  inventory,  and  also  a  just  account 
when  thereto  required,  (b)  If  an  executor 
should  unreasonably  delay  to  make  and  re- 
turn an  inventory,  any  creditor  or  other 
person  interested  in  the  estate  might,  by 
application  to  the  Court,  procure  him  to  be 
summoned  to  return  an  inventory.  By 
this  course,  which  is  conformable  to  the 
practice  in  England, (c)  the  amount  of  the 
assets  may  be  ascertained,  and  by  the  same 
course  the  account  of  his  executorship, 
which  is  also  to  be  exhibited  when  thereto 
required  by  the  Court,  may  likewise  be  ob- 
tained. And  surely  this  course  is  infinitely 
more  likely  to  attain  the  great  ends  of  jus- 
tice, than  to  trust  to  a  common  Jury  to  ad- 
just   and  settle   a   complicated  account    of 

an  executor's  or  administrator's 
17        *transactions,  in  a  contest  between  a 

creditor  and  the  security  for  the  ex- 
ecutor or  administrator.  Or  should  a  resort 
to  a  Court  of  Equity  be  found  necessary  for 
a  discovery  of  assets,  which  may  be  con- 
cealed by  the  executor,  or  may  have  gotten 
into  the  hands  of  legatees,  or  others,  with 
the  assent  or  connivance  of  the  executor  or 
administrator,  that  Court  might  direct  an 
account,  as  was  done  in  this  Court  in  the 
case  of  Taliaferro  Sl  Gaines  v.  Thornton 
&  Wife,(d)  against  all  parties,  however 
remotely  concerned  in  interest;  the  same 
course  I  perceive  to  have  been  intimated  by 
Judge  Pendleton,  in  the  case  of  Burnley  v. 
Lambert,  (c)  and  White,  Whittle  &  Co.  v. 
Banister's  Executors, (f)  which  I  shall  no- 
tice hereafter ;  and  to  have  been  pursued  by 
the  present  Chancellor  of  the  Richmond 
District,  in  that  of  Clarke  v.  Webb  and 
others,  (g) 

To  return  to  the  case  of  Braxton  v.  The 
Spottsylvania  Justices.  The  Court  pro- 
ceeds to  say :  *  ^It  may  be  objected  that  the 
act  does  not  prescribe  that  a  creditor  shall 
not  go  against  the  securities  in  the  first 
instance;  and,  therefore,  that  the  action 
was  well  brought;  to  which  this  answer 
presents  itself,  that  it  is  an  established 
principle  of  construction,  that  where  a 
statute  has  given  a  new  remedy,  without 
pointing  out  the  mode  in  which  this  rem- 
edy is  to  be  attained,  the  rules  of  the  com- 
mon law,  and  the  practice  of  the  Courts, 
founded  upon  the  reason  of  the  thing,  shall 
be  pursued."  I  subscribe  most  fully  to  this, 
as  to  every  preceding  part  of  the  opinion, 
which  is  reported  to  have  been  unanimously 
given  in  that  important  case. 

Those  who  object  to  the  delay  which  such 


ra)  1  Rev.  Code.  p.  168. 

(b)  Ibid.  p.  108. 

(c)  See  Nelson's  Lex  Testamentarla,  p.  8S6;  Sir  T. 
Raym.  Rep.  470:  6  Term  Rep.  6,  Mara  y.  Qnln. 

(d)  May  5. 1800.  MS. 
<e>  1  Wash.  81S. 
if>  Ibid.  leB. 
Xk)  SHen.  ftManf.8,9. 
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a  course  of  proceeding  must  require,  would 
do  well  to  consider  that  this  is  an  additional 
remedy  given  by  our  law  against  executors ;. 
who,  neither  by  the  common  law,  nor  by 
any  statute  in  Efngland,  can  be  compelled 
to  give  bond  and  security  for  their  conduct. 
And  the  creditor  was,  by  the  common  law, 
as  much  without  a  remedy  against  the 

18  ordinary,  (who  was  ^originally  in  the 
place  of  an  administrator, )  as  he  now 

is  against  an  executor  in  JE^ngland,  under 
any  statute  of  that  country.  For  the  ordi- 
nary, at  common  law,  might  have  disposed 
of  the  whole  of  the  intestate's  personal  chat- 
tels, and  could  not  be  compelled  to  grant 
administration,  nor  was  even  so  much  as 
obliged  to  pay  debts;  but  several  statutes 
being  made  by  which  power  was  given  to 
him  to  grant  the  administration,  and  to 
pay  the  debts,  he  therefore  obliged  the  ad- 
ministrator to  bring  in  an  inventory,  and 
to  see  that  it  was  distributed  in  payment  of 
debts;  and,  finally,  the  statutes  required 
(as  our  law  does)  that  the  administrator 
should  give  bond  for  the  faithful  perform- 
ance of  his  duty.  But  the  last  statute  upon 
the  subject,  22  and  23  Car.  II,  c.  5,  was  never 
in  force  in  this  country ;  so  that  the  remedy 
given  by  our  acts  of  assembly  is  not,  as 
was  contended  by  Mr.  Munford,  a  substitute 
for  the  action  of  debt  upon  a  judgment 
against  an  executor  suggesting  a  devas- 
tavit ;  but,  as  was  said  by  the  Court  in  the 
case  of  Braxton  v.  The  Spottsylvania  Jus- 
tices, an  additional  remedy  which  our  law 
has  given  to  creditors,  legatees,  and  dis- 
tributees of  persons  deceased,  for  their  ben- 
efit and  security.  Have  they  then  a  right 
to  complain  that  they  shall  not  be  per- 
mitted to  avail  themselves  of  this  additional 
remedy  against  an  innocent  security,  until 
they  shall  shew  the  nature  and  amount  of 
their  claims;  that  the  testator  left  assets 
to  a  certain  amount ;  that  they  came  to  the 
hands  of  the  executors,  wno  have  wasted 
them ;  and  that  there  was  sufficient  thereof 
to  have  satisfied  their  demands  in  a  due 
course  of  administration? 

The  only  case  that  I  have  met  with  in 
the  English  books  of  an  action  at  law 
brought  upon  an  administration  bond 
against  the  securities  of  the  administra- 
tor, is  that  mentioned  in  the  case  of  Green- 
side  V.  Benson,  3  Atlc.  248.  There  the 
creditor,  Benson,  had  brought  an  action 
against  the  administratrix  on  a  bond  of 
her  husband,  the  intestate,  for  3(K)1.  to 
which  she  pleaded  that  she  had  not  assets 
ultra  541.,   which  she  paid  into  Court. 

19  Benson,  not  being  satisfied  *with  the 
inventory  brought  in  by  her,  procured 

an  assignment  of  the  administration  bond, 
and  put  it  in  suit,  by  bringing  three  sev- 
eral actions,  one  against  the  administra- 
trix, and  one  against  each  of  the  securities; 
and  assigned  for  breach  that  she  had  not 
exhibited  a  true  and  perfect  inventory. 

These  causes  came  on  to  be  tried,  and  no 
defence  was  made  by  the  two  securities, 
and  there  was  judgment  for  the  plaintiff  by 
default. 

The  securities  brought  a  bill  against 
Benson,  the  creditor,  and  Mrs.  Hudson,  the 
administratrix ;  and  the  relief  prayed  was, 
that  the  defendant,  the  administratrix, 
might  indemnify  the   plaintiffs   for   being 
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atireties  in  the  adminUtration  bond,  and 
for  an  injunction  against  Benson,  the  cred- 
itor, till  an  account  should  be  taken  be- 
tween them  and  Mrs.  Hudson,  and  till  she 
should  have  satisfied  Mr.  Benson,  as  fsLt  as 
the  assets  would  go. 

The  counsel  for  the  defendant,  Benson, 
further  stated,  that  the  administratrix 
pleaded  to  the  defendant's  action,  that  she 
had  assets  only  amounting  to  551.  beyond 
what  she  had  already  paid,  but  the  Jury 
found  2261.  beyond  the  551.,  so  that  the 
creditor  became  entitled  to  both  sums. 

Irord  Ch.  Hardwicke  said,  the  adminis- 
tratrix could  not  then  dispute  the  verdict 
which  had  been  found  against  her;  nor 
was  the  case  of  the  sureties  at  all  better, 
as  the  verdict  was  obtained  against  the  ad- 
ministratrix, who  was  the  proper  person  to 
try  it ;  that  he  did  not  think  it  proper  to 
have  the  whole  account  taken  over  again, 
or  to  alter  what  had  been  found  by  the  ver- 
dict, and  directed  an  account  to  be  taken 
only  of  what  was  exhibited  upon  the  in- 
ventory, and  the  verdict  to  stand  as  a  se- 
curity for  so  much  as  that  should  fall  short 
to  satisfy  the  defendant's  principal  and  in- 
terest on  his  bond. 

If  the  law  of  England  had  been  con- 
formable to  our  act  of  1792,  c.  92,,  s.  33, (a) 
the  latter  part  of  this  decree  must  have 
been  changed ;  for,  undoubtedly,  the  secu- 
rities in  that  case  could  only  have  been 
made  chargeable  to  the  amount  of  the  as- 
sets found  by  the  verdict. 
20  *But  my   principal  object  in  citing 

this  case  was  to  shew,  that  in  Eng- 
land they  think  it  necessary  to  proceed  sep- 
arately against  the  administrator,  and  shew 
the  amount  of  the  assets  which  have  come 
to  his  hands  before  they  sue  the  sureties, 
instead  of  bringing  a  joint  action  against 
them  all,  before  they  have  established 
either  the  amount  of  the  assets,  or  the  lia- 
bility of  the  administrator,  as  the  plaintiffs 
have  done  in  this  suit ;  and  further  to  shew 
that  that  part  of  the  decree,  which  declares 
that  the  verdict  against  the  administratrix 
should  stand  as  a  security  only  for  so  much 
as  the  inventory  might  fall  short  of  the 
payment  of  the  creditor's  debt,  is  according 
to  the  spirit  of  the  decision  in  Braxton  v. 
The  Spottsylvania  Justices;  that  the  cred- 
itor must  pursue  the  estate  of  the  deceased 
until  it  is  exhausted,  before  any  suit  can 
be  brought  against  a  security  upon  the  ad- 
ministration bond. 

In  the  case  of  White,  Whittle  A  Co.  v. 
Banister's  Executors, (b)  Judge  Pendleton, 
in  delivering  the  opinion  of  the  Court,  said, 
'*A  creditor  may,  at  law,  either  sue  out  ex- 
ecution upon  a  judgment  obtained  against 
the  executors,  and  levy  it  on  the  visible 
property  of  the  testator,  if  any ;  or,  if  none 
be  found,  2dly.  He  may  proceed  against  the 
executors,  as  for  a  devastavit,  on  account 
of  a  misapplication  of  assets ;  or,  3dly.  A 
creditor  may  not  know  the  state  of  the  as- 
sets, the  amount,  nor  the  claims  against 
the  estate ;  he  may  therefore  file  his  bill  in 
equity  to  have  a  discovery  of  those  matters, 
and  on  that  discovery  being  made,  may 
either   proceed   at   law,"    (that  is  to  say. 


(a)  This  act  was  first  passed  in  1785,  c.  61,  and  had 
Its  commencement  January  1, 1787. 

(b)  1  Wash.  168. 


upon  the  executor's  bond,  as  I  understaod 
him,)  **or  that  Court  may  retain  the 
cause,"  (as  was  done  in  this  Court  in  the 
case  of  Taliaferro  A  Gaines  v.  Thornton  A 
Wife,  before  mentioned,)  ^'and  determine 
the  disputes  between  the  parties."  This 
seems  to  me  to  be  perfectly  in  conformity 
to  the  principles  which  were  supposed  to 
have  been  settled  in  the  case  of  Braxton  v. 
The  Spottsylvania  Justices. 

Upon  these  grounds,  I  am  of  opinion, 
that  the  opinion  of  the  County  Court  in 
favour  of  the  defendant  upon  the 
21  *point  reserved,  was  correct;  and, 
therefore,  that  the  judgment  of  the 
District  Court  reversing  that  judgment 
ought  to  be  reversed,  and  that  of  the 
County  Court  affirmed. 

JUDGE  FLEMING.  This  case  has  been 
so  fully  stated  and  investigated  by  Judge 
Tucker,  that  it  is  unnecessary  for  me  to 
add  any  thing  farther  than  to  observe,  that 
it  seems  now  a  settled  principle,  that  a 
creditorof  a  deceased  person  cannot  charge, 
or  have  recourse  against  the  securities  in 
an  executor's  or  administration  bond,  until 
he  has  pursued  the  estate  of  the  testator, 
or  intestate,  to  the  utmost  extent  of  the 
law,  and  proved,  by  the  verdict  of  a  Jury, 
a  devastavit  on  the  executor  or  administra- 
tor, as  the  case  may  be,  and  then  no  farther 
than  assets  shall  appear  to  have  come  into 
his  hands;  I  therefore  concur  in  the  opin- 
ion, that  the  judgment  of  the  District  Court 
be  reversed,  and  that  of  the  County  Court 
afiirmed. 

By  both  the  Judges,  (JUDGE  ROANE  not 
sitting  in  the  cause,  on  account  of  his  be- 
ing interested  in  a  suit  which  involved  the 
same  point,)  the  judgment  of  the  District 
Court  reversed,  and  that  of  the  County 
Court  affirmed. 
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Friday,  March  9,  1810. 
I.  Demurrer  to  Evidence— Joinder— When  Not  Com- 

pelled.*— AlthouK^h.  upon  a  demurrer  to  evidence, 
the  testimony  adduced  on  both  sides  oasrht  resni- 
larly  to  be  stoted,  yet.  If  It  be  parol  and  contra- 
dictory, the  party  tendering  the  demurrer  cannot, 
after  ezhibltinfir  his  testimony,  compel  the  other 
party  to  Join  In  demurrer;  for  this.  In  effect, 
would  be  to  enable  the  demurrant  to  confer 
credibility  on  his  own  witnesses,  or  at  least  to 
carry  their  credibility  to  be  adjndjred  by  an  Im- 
proper tribunal:  the  Jury,  and  not  the  CJourt, 
belng^  exclusively  judsres  of  credibility. 


^Demurrer  to  Evidence— Joinder— When  Not  Com. 
pelled.— See  monographic  fiote  on  "Demurrer  to  the 
Evidence"  appended  to  Tutt  v.  Slausrhter.  6  Oratt. 
804. 

Same— What  Evidence  Inserted  Therein.— in  Green 
V.  Judith.  5 Band.  1, 19.  Jitdgs  Goaltbb,  In  discusslnfir 
the  propriety  of  the  practice  as  a  sreneral  and 
universal  one,  of  includiufir  in  a  demurrer  to  the 
evidence  all  evidence  adduced  on  both  sides,  re- 
viewed all  the  cases  Involvinsr  that  point  which  had 
been  hitherto  decided.  Amonsr  the  others,  the 
judfire  cites  the  principal  case  and  after  quotlufir 
therefrom,  discusses  the  decisions  therein  at  some 
length.  In  this  case  (Green  v.  Judith),  it  was  held 
that  the  practice  of  Insertlufir  in  a  demurrer  to  the 
evidence,  all  the  evidence  on  both  sides,  is  estab- 
lished by  repeated  decisions  in  Virfirinia.    In  Adkina 
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a.  erMaae*— Award  PtaAmU  Uta.t— An  award  made 
pendente  lite,  cannot  be  iriTcn  la  evidence  upon 
tbe  plea  of  non  assampeit. 

J.  Wiiartli^  Plwioi"Arbitr— <ntaBdAwafd"-Bltect 
— Tbe  plea  of  "arbitrament  and  award'*  (in  so 
many  words)  is  a  mere  nullity,  and  no  evidence 
should  be  received  to  support  iU  notwithsUndlnir 
the  plaintiff  replied  irenerally. 

4.  Apfiellttte  Practloe— Reversal  of  Jadfmsnt— AdmU- 
slM  of  Improper  Bvldsoco.t— A  judgment  ouffht  not 
to  be  reversed  on  the  ground  that  the  Ctourt,  at 
the  instance  of  the  party  against  whom  it  was 
rendered,  admitted  Improper  evidence,  or  erro- 
neously compelled  the  other  party  to  Join  in  a 
demurrer  to  evidence. 

This  ^as  an  action  of  aasumpait  in  the 
Connty  Court  of  Amherst,  by  Josiah  Harri- 
son ag^ainat  Joseph  Brock,  for  the  carriage 
of  tobacco  and  other  produce  by  the  plain- 
tiff, a  waterman,  for  the  defendant,  at  his 
special  instance  and  request.  The  declara- 
tion was  filed  in  May,  1799;  a  common  or- 
der ag^ainst  the  defendant,  for  want  of 
appearance,  confirmed,  and  a  writ  of  in- 
quiry awarded,  at  June  Rules,  1799,  but  af- 
terwards set  aside  at  May  Quarterly  Court, 
1800,  on  the  motion  of  the  defendant,  who 
pleadM  ''arbitram«*nt  and  award;*'  (in 
those  words  only;)  to  which  the  plaintiff 
replied  generally,  and  the  cause  was  con- 
tinued at  the  defendant's  costs.  At  the 
ensuing  November  term,  the  defendant 
pleaded  non  assumpsit,  **in  addition  to  his 
former  plea,"  and  issue  being  joined,  a 
Jury  was  empanelled,  but  could  not  agree. 
In  August,  1801,  and  May,  1802,  verdicts 
were  anccessively  had  for  the  plainti£f,  but 
new  trials  awarded. 

At  August  term,  1802,  a  fourth  Jury  hav- 
ing been  sworn,  the  defendant  demurred  to 


V.  Fry.  98  W.  Va.  667.  18  S.  E.  Rep.  740,  it  is  said:  "In 
the  case  of  Childers  v.  Deane.  4  Rand.  (Va.)  408,  it 
was  held  that  a  demurrer  to  evidence  should  con- 
tain all  the  evidence  on  both  sides.  See  also.  Hoyle 
V.  Tounr,  1  Wash.  (Va.)  188;  Oreen  v.  Judith.  5  Rand. 
CVa.)  1 :  Barritan  «.  Brock,  l  Munf.  85.  and  numerous 
other  cases,  where  it  is  held  that  the  whole  evidence 
must  be  set  out :  that  Is,  not  only  that  offered  by  the 
plalntifl  but  that  offered  by  the  defendant*'  For 
further  information  on  this  subject,  see  mono- 
graphic moU  on  "Demurrer  to  the  Evidence"  ap- 
PfudeU  to  Tutt  V.  Slaughter,  5  Gratt  884.  The 
priucli>al  case  is  also  cited  in  Harman  v.  Cundiff, 
88  Va.M8. 

♦Bvtdeace  Award  Pendente  Ute.— To  the  point  that 
an  award  made  after  the  institution  of  a  suit  can 
not  be  riven  in  evidence  on  the  plea  of  nonassump- 
sit,  the  principal  case  was  cited  in  Austin  v.  Jones, 
Gilm.  868.  This  rule  ffrows  out  of  the  general  prin- 
ciple of  law  that  the  evidence,  the  pleading-  and  the 
verdict,  all  have  reference  to  the  time  of  instltatinsr 
the  suit.    Austin  v.  Jones.  Oilm.  858. 

See  generally,  monoffraphic  Ao^tf  on  "Arbitration 
aud  Award"  appended  to  Bassett  v.  Cunning^ham,  0 
Gratt.  884 :  monographic  note  on  "Lis  Pendens" 
appended  to  Stout  v.  Vause.  1  Rob.  109  :  mono- 
graphic note  on  "Evidence"  appended  to  Lee  v. 
Tapscott.  2  Wash.  270. 

tAppsflste  Practice— Reversal  of  Jvdfsient— Admls- 
jieaof  iMpreper  BvldeMoe.-See  monographic  note  on 
"Appeal  and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Turnpike  Ca,  1  Rob.  888 ;  monographic  note  on 
"Judgments"  appended  to  Smith  v.  CTharlton,  7  Gratt 
4& 


the  plaintiff's  evidence,  stating  in  his  de- 
murrer, '4hat  on  the  trial  of  this  cause  it 
was  proved  that,  some  time  about  the  3d  of 
August,  1798.  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  371.  Ss.  3d. 
for  the  carriage  of  tobacco  and  other  pro- 
duce; that  on  the  day  aforesaid,  the  plain- 
tiff made  application  for  payment  thereof 
to  a  certain  William  Stevens,  who  was 
factor  and  storekeeper  for  the  defendant, 
who  was  a  merchant.  Payment  in  money 
was  refused;  but  Stevens  told  the  plaintiff 
that  he  had  a  promissory  note  executed  to 
the  said  Stevens  by  a  certain  Samuel 

23  Holt,   for    the    sum    of   491.  *6s.  3d., 
dated  11th    May,    1798,    and    payable 

sixty  days  after  date,  with  interest  from 
the  date  if  not  punctually  paid,  and  pro- 
posed trading  the  same  to  the  plaintiff. 
Harrison  agreed  to  take  the  whol^  of  said 
note  in  payment;  this  was  refused  by 
Stevens ;  but  it  was  at  length  agreed  that 
Harrison  should  take  the  said  note  in  pay- 
ment, and  execute  his  notes  to  Stevens  for 
the  difference  between  the  said  note  of  Holt 
and  his  claim  against  the  defendant.  Har- 
rison accordingly  executed  two  notes  bear- 
ing the  same  date  aforesaid,  to  the  said 
Stevens  in  his  own  right,  and  not  as  agent, 
for  51.  198.  each.  The  note  on  Holt  was 
then  delivered  to  the  plaintiff,  and  an  en- 
try was  made  by  Thomas  Wood  roof,  another 
agent  and  storekeeper  for  the  defendant,  in 
the  books  of  the  said  defendant,  by  which 
Harrison  was  charged  to  the  said  Stevens 
for  the  amount  of  Harrison's  claim  against 
the  defendant,  aud  Stevens  was  credited 
for  the  same,  and  the  said  Harrison's  ac- 
count was  balanced,  which  said  entry  was 
read  to  the  plaintiff  by  the  said  Woodroof, 
who  asked  the  plaintiff  if  he  agreed  to  it, 
and  he  replied  he  did.  These  facts  were 
proved  by  Thomas  Woodroof  alone,  who 
also  said  that,  at  the  time  of  the  trade 
aforesaid,  the  note  executed  by  Holt  was 
not  due,-  and  that  he  the  said  witness  was 
present,  and  heard  the  whole  of  the  con- 
versation relative  to  the  said  trade.  Some 
short  time  afterwards  Harrison  presented 
the  note  to  Holt  for  payment,  which  was 
not  made.  He  immediately  returned  to 
Stevens,  and  wished  him  to  take  back  the 
said  note,  which  Stevens  refused,  alleging 
it  was  a  fair  trade.  Holt  was  believed  by 
many  to  be  insolvent  at  the  lime  of  the 
trade  aforesaid,  and  it  was  proved  that 
Stevens  himself  believed  him  to  be  so,  but 
at  the  time  of  the  trade  told  Harrison  he 
expected  he  would  get  the  money  upon  ap- 
plication. It  was  also  proved  by  a  certain 
William  Shelton  that,  some  short  time  after 
the  trade  aforesaid,  he  was  at  the  store  of 
the  defendant,  when  a  dispute  arose  be- 
tween the  plaintiff  and  the  said  Stevens; 
that,  on  hearing  them,  he  found  that  they 
differed  as  to  facts ;  that  he  called  upon  the 
said    Woodroof    above  mentioned    to 

24  *know  if  he  was  present,    and    heard 
the  conttact  as  to  the  note  aforesaid; 

he  then  said  he  was  not  present  the  whole 
of  the  time,  but  was  present  when  the  en- 
try aforesaid  was  made.  Shelton  also  de- 
posed that,  previous  to  the  trade  aforesaid, 
he  had  told  the  said  Stevens  that  Holt  was 
insolvent.  It  was  further  proved  that, 
some  time  afterwards,  Harrison,  the  plain- 
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tiff,  applied  to  the  said  Stevens,  and  told 
him  that,  if  he  would  not  take  back  the 
said  note  on  Holt,  he  mast  assign  it  to 
him,  which  be  positively  refused.  It  was 
also  said  by  the  said  Shelton,  who  had  been 
long  in  the  mercantile  line,  that  it  is  not 
usual  for  merchants  to  call  their  customers 
to  their  day-books  after  making  entries, 
and  read  the  entries  over,  and  ask  them  if 
they  agree  to  the  same.  It  was  also  proved 
by  the  said  Shelton,  that  the  said  Stevens 
was  to  receive  a  liberal  interest  for  all  sums 
lent  the  defendant.  It  was  also  ptoved  that 
the  defendant  had  no  personal  agency,  and 
no  knowledge  of  the  trade  of  the  note  afore- 
said." 

The  demurrer  farther  stated,  **it  was 
proven  by  the  defendant,  that  the  matters 
in  controversy  in  this  suit  were  submitted 
to  the  determination  of  John  Wyatt,  Wil- 
liam Ware,  and  Reuben  Norvell,  or  any  two 
of  them,  by  an  agreement  entered  into  in 
the  following  words  and  figures,  to  wit : 
Whereas  a  dispute  hath  arisen  and  is 
now  depending  between  Josiah  Harrison, 
of  the  County  of  Amherst,  of  the  one  part, 
and  Joseph  Brock,  of  Orange  County,  of 
the  other  part,  respecting  the  payment  of  a 
bond  by  William  Stevens,  as  agent  for  the 
said  Joseph  Brock,  which  bond  was  payable 
from  Samuel  Holt  to  said  William  Stevens; 
now,  for  the  ending  and  deciding  thereof, 
thereby  it  is  mutually  agreed  by  and  be- 
tween the  said  parties,  that  all  matters  in 
difference  between  them  shall  be  referred 
and  submitted  to  the  arbitrament,  final  end 
and  determination  of  John  Wyatt,  William 
Ware,  and  Reuben  Norvell,  or  any  two  of 
them,  ;irbitrators  indifferently  elected  by 
said  parties,  so  as  the  said  arbitrators,  or 
any  two  of  them,  do  make  and  publish  their 
award  in  writing  ready  to  be  delivered 
25  to  the  said  parties,  *or  either  of  them, 
who  may  desire  the  same,  on  or  be- 
fore August  Court  next  ensuing.  And  it  is 
hereby  mutually  agreed  by  and  between 
the  parties  aforesaid,  that  this  submission 
shall  be  made  a  rule  of  the  County  Court  of 
Amherst.  In  witness  whereof,  the  parties 
to  these  presents  have  hereunto  set  their 
hands  this  28th  day  of  June,  1799.  Josiah 
Harrison,  (seal.)  William  Stevens,  for  Jo- 
seph Brock,  (seal.)  That  two  of  the  said 
referees  did  proceed  to  make  up  an  award 
in  the  following  words  and  figures,  to  wit: 
**We,  the  subscribers,  mutually  chosen  by 
the  parties  to  decide  and  determine  a  cer- 
tain matter  in  dispute,  between  Josiah  Har- 
rison, of  the  County  of  Amherst,  of  one 
part,  and  Joseph  Brock,  of  the  County  of 
Orange,  of  the  other  part,  respecting  a 
bond  due  from  Samuel  Holt  to  William 
Stevens,  and  which  said  bond  was  by  the 
said  Stevens  given  in  payment  of  a  debt 
due  from  the  said  Brock  to  the  said  Harri- 
son, after  maturely  considering  the  testi- 
mony adduced,  are  of  opinion,  and  do  hereby 
award,  that  the  said  bond  was  received  in 
payment,  and  ought  to  go  (without  re- 
course) to  the  extinguishment  of  the  said 
debt.  Given  under  our  hands  this  30th  dav 
of  June,  1799.  John  Wyatt,  Reuben 
Norvell;*'  which  was  duly  delivered  to  the 
parties.  The  said  award  was  made  in  the 
presence  of  both  parties,  both  parties  agree- 
ing to  the  trial,  and  after   hearing  the  tes- 


timony offered  by  each.  It  was  proven  by 
one  of  the  arbitrators  that,  at  the  time  of 
making  up  the  award  aforesaid,  the  plain- 
tiff and  the  said  Stevens,  who  was  agent 
for  the  defendant,  differed  in  their  state- 
ment of  facts;  the  plaintiff  alleging,  that 
there  were  certain  facts  known  to  the  said 
Stevens,  which  he  could  not  deny  if  upon 
his  oath.  The  arbitrators  had  then  made 
up  their  opinion  upon  the  subject,  as  ex- 
pressed in  the  award  aforesaid,  but  had  not 
actually  signed  the  award ;  but,  to  satisfy 
the  plaintiff,  examined  the  said  Stevens  od 
oath,  previously  observing  to  the  plaintiff ^ 
that  nothing  that  Stevens  should  say  in 
favour  of  Brock  should  have  any  effect,  but 
that,  if  he  said  any  thing  in  favour  of  Har- 
rison, it  should  be  attended  to.  It  was 
26  *proven  further  by  one  of  the  arbi- 
trators, that  no  impression  was  made 
on  their  minds  by  the  examination  of  the 
said  Stevens,  but  that  they  made  up  their 
award  on  the  other  testimony  adduced  by 
the  parties;  and  that  the  principal  cause 
which  induced  them  to  render  the  award 
aforesaid  was,  that  evidence  was  produced  to 
them  to  shew  that  Harrison  preferred  the 
debt  on  Holt  to  his  debt  from  the  defend- 
ant, inasmuch  as  he,  the  said  Harrison, 
believed  that  the  circumstances  of  Holt 
were  better  than  those  of  Brock.  It  was 
proved  that  the  attorney,  who  appeared  for 
the  plaintiff  before  the  arbitrators,  objected 
to  the  examination  of  the  said  Stevens  as  be- 
ing illegal,  but  they  did  proceed  to  examine 
him  merely  to  satisfy  the  plaintiff  him- 
self." 

The  plaintiff  objected  to  joining  in  this 
demurrer,  alleging,  "there  was  a  contradic- 
tion and  clashing  of  evidence,  and  that  the 
weight  of  said  evidence  and  circumstantial 
proof  ought  to  be  determined  by  the  Jury ; 
which  objection  was  overruled  by  the  Court, 
and  the  plaintiff  compelled  to  join  in  the 
demurrer,  because  it  appeared  to  the  Court 
that  the  facts  adduced  in  evidence  were 
fully  and  fairly  stated  in  the  demurrer;'* 
whereupon  the  plaintiff  filed  a  bill  of  excep- 
tions. The  Jury  found  a  verdict  for  the 
plaintiff  for  511.  5a.  6d.  damages,  subject  to 
the  opinion  of  the  Court  upon  the  demurrer. 

At  March  Court,  1803,  (the  demurrer  be- 
ing argued,)  the  Court  gave  judgment  for 
the  plaintiff;  but,  upon  a  writ  of  super- 
sedeas, this  judgment  was  reversed  by  the 
District  Court  holden  at  Charlottesville ;  the 
reason  assigned  being,  ^*that  the  award 
made  between  the  parties  should  have  been 
considered  ab  final  and  conclusive;"  and 
thereupon  the  plaintiff  appealed  to  this 
Court. 

Munford,  for  the  appellant.  The  County 
Court  ought  not  to  have  ruled  the  plaintiff 
to  join  in  demurrer ;  the  evidence  offered 
by  him  being  parol  and  circumstantial,  and 
testimony  to  contradict  it  being  adduced  by 
the  defendant,  instead  of  admitting  its 
27  truth  as  he  ought  to  have  "'done. (a) 
But  this  being  an  error  committed  by 
the  Court  at  the  .instance  of  the  defendant, 
the  plaintiff  is  entitled  to  the  benefit  of  the 
decision,  which  was  In  his  favour,  and 
correct  upon  the  merits. 


(a)  5  Rep.  IM.  Baker's  case;  3  T.  Bl.  972.  n.  26.  1 
Douff.  119.  Cocksedsre  v.  Fanshaw;  2  Tidd's  Pr.  703, 
citioK^  8  H.  Black.  187,  Oibson  &  Johnson  y.  Hunter. 
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The  plaintiff  proved  his  claim  in  the  first 
place.  The  defendant  endeavoured  to  over- 
throw it  by  proof  ot  delivery  of  a  note.  In 
«uch  case,  ^'the  defendant  must  prove  the 
agreement  of  the  plaintiff  to  accept  the 
thingf  delivered  in  satisfaction. "(a)  But, 
as  to  this  point,  the  testimony  adduced  is 
doubtful.  Thomas  Woodroof  is  the  only 
witness,  and  he  unworthy  of  credit,  having 
told  different  stories  at  different  times,  and 
being  strongly  opposed  by  other  circum- 
stances. On  a  demurrer  to  evidence,  the 
Court  must  presume  any  and  every  fact 
which  the  Jury  might  out  of  complicated 
testimony  have  inferred,  (b)  The  Court, 
in  this  case,  might  have  inferred  that  the 
plaintiff  was  imposed  upon  by  Stevens,  in 
passing  upon  him  Holt's  bond,  knowing  it 
to  be  good  for  nothing,  and  were  therefore 
right  in  disregarding  the'  pretended  pay- 
ment by  the  transfer  of  that  bond. 

2.  Tbe  plea  of  ** arbitrament  and  award'* 
was  no  plea,  for  reasons  similar  to  those 
which  influenced  this  Court  to  decide  that 
the  word  *' justification"  was  no  plea  in 
slander,  (c)  And  though  this  was  a  mis- 
pleading, and  the  issue  joined  immaterial, 
the  defendant,  who  was  the  party  guilty  of 
the  first  fault  in  pleading,  has  no  right  to 
take  advantage  of  it.  (d)  A  repleader  ought 
not  to  be  awarded,  but  the  plea  should  be 
disregarded. 

3.  The  evidence  of  the  award  should  not 
have  been  received  on  the  plea  of  non  as* 
sompsit.  By  that  plea,  the  defendant  puts 
the  plaintiff  on  proving  the  whole  of  his 
case,  and  entitles  himself  to  give  in  evi- 
dence any  thing  which  shews  that  no  debt 
was  due  at  the  time  the  action  was  com- 
menced, (e)  Now,  this  award  was  made 
after  the  action  brought,  and  should,  there- 
fore, have  been  specially  pleaded,  as  a 
matter   of  defence     arising   puis    darrein 

continuance.  Besides,  it  could  not  be 
28        a  bar,    without  a    rule    of  *Court.(f) 

The  agreement  was,  that  the  submis- 
aion  should  be  made  a  rule  of  Court;  but 
this  was  never  done,  and  appears  to  have 
been  neglected  as  much  by  the  defendant 
as  the  plaintiff.  It  was  not  proved  in  Court 
by  the  affidavit  of  any  witness  thereto,  (as 
the  act  concerning  awards  reauires,)  nor 
''entered  in  the  proceedings  of  the  Court," 
nor  was  a  rule  thereupon  made  by  the 
Court.  Without  such  rule,  it  was  a  mere 
agreement  to  submit  to  arbitration,  revoca- 
ble by  either  party,  (g)  and  not  sufficient  to 
oust  the  Courts  of  Law  or  Equity  of  their 
jurisdiction,  (h)  A  separate  action  might 
have  been  maintained  for  a  breach  of  this 
agreement,  ( i )  but  it  could  not  bar  the 
plaintiff  from  proceeding  in  the  suit  then 
depending;  neither  could  the  Court  have 
granted  an  attachment  for  not  obeying  the 
award  entered  thereupon,  (k)  Indeed,  the 
failure  to  have  the  rule  of  Court  made  was 
an  implied  revocation. 


(a)  Peake*s  Ey.  240. 

(b)  S  Wash.  210,  Stephens  v.  White. 

(c)  KirUey  ▼.  Deck,  3  Hen.  ft  Munf.  388. 


(d)  Ibid, 
(e) 


.  Peake,  248;  Tldd's  Pr.  fi03. 

(f)  1  Rev.  Code.  c.  68,  p.  49.  60;  9  Lord  Raym.  780. 

(ff)  Tldd*s  Pr.  748.  749,  cltlnir  8  Co.  82. 

(h)  Ibid,  cltlncr  8  Term  Rep.  180,  Thompson  v.  Char- 
nock. 

(i)  Ibid.  740,  7M. 

(k)  S  Term  Rep.  648,  Owen  y.  Hard;  8  Rep.  87. 
Jenkins  y.  Law. 


4.  The  award  in  this  case  was  neither 
certain,  mutual,  nor  final.  It  could  be  un- 
derstood only  by  referring  to  other  testi- 
mony of  a  parol  and  disputable  nature.  It 
was  not  mutual ;  for,  while  it  went  to  es- 
tablish the  defendant's  claim  to  a  credit,  it 
did  not  settle  the  amount  of  the  plaintiff's 
account.  Neither  was  it  final;  for  it  did 
not  dispose  of  the  suit  at  all.  nor  settle  the 
question  of  costs.  Besides,  the  testimony 
of  one  of  the  arbitrators  proved  that  they 
received  the  illegal  testimony  of  Stevens, 
which  might  have  influenced  one  of  them, 
if  it  did  not  the  other. 

Bptts,  for  the  appellee.  It  may  be  col- 
lected from  the  record,  that  all  the  testi- 
mony, except  that  relative  to  the  award, 
was  introduced  by  the  plaintiff.  Suppose, 
therefore,  the  defendant's  evidence  noth- 
ing, as  he  demurred,  yet  the  contradictory 
facts  disclosed  in  the  plaintiff's  evidence 
were  sufficient  to  destroy  it.  Probably  the 
only  witnesses  who  knew  of  his  claim  were 
those  who  also  knew  of  its  being  satisfied 
by  the  transfer  of  Holt's  bond. 

It  is  said  not  to  be  sufficient  for  a  demur- 
rant to  demur  in  the  forms  usually  prac- 
tised, but  he  must  ''distinctly  admit 
29  *upon  the  record  every  fact  and  every 
conclusion  which  the  evidence  offered 
conduces  to  prove  I"  This  doctrine  is  in- 
deed laid  down  in  the  single  case  of  Gibson 
A  Johnson  v.  Hunter,  (1)  but  is  not  con- 
formable to  the  practice  of  this  country.  In 
Knox  V.  Garland,  (m)  Hyers  v.  Green,  (n) 
Hyers  v.  Wood,(o)  and  Diggers  v.  Alder- 
son,  (p)  the  demurrers  contained  a  statement 
of  all  the  evidence  on  both  sides,  and  con- 
cluded without  any  distinct  admission  by 
the  defendants.  The  counsel  observed,  in 
the  last  mentioned  case,  "that  by  a  de- 
murrer to  evidence  the  defendant  not  only 
admits  the  facts  stated,  but  every  rational 
inference  which  a  Jury  might  deduce  from 
them;"  and  this  appears  to  be  the  correct 
doctrine,  that  such  is  the  effect  and  con- 
struction of  the  demurrer,  without  any  dis- 
tinct admission.  Whether  the  practice 
should  be  one  way  or  the  other,  might  ap- 
pear a  matter  of  no  importance ;  but  the 
inconvenience  of  establishing  the  rule  con- 
tended for  goes  to  the  total  destruction  of 
demurrers  to  evidence.  How  is  it  possible 
for  the  demurrant  to  fix  on  the  inferences 
which  might  be  drawn  from  the  evidence? 
But  this,  in  fact,  is  the  province  of  the 
Court,'  according  to  the  case  of  Stephens  v. 
White,  (q) 

The  effect  of  the  demurrer  then  being 
that  the  defendant  impliedly  admits  the 
truth  of  the  plaintiff's  evidence,  it  only 
follows  that  he  admits  it  such  as  it  is ;  but 
here  the  plaintiff's  own  evidence  was  con- 
tradictory, and  therefore  the  Ck)urt  could 
infer  nothing  from  it  in  his  favour. 

On  the  merits,  he  was  not  entitled  to  a 
judgment;  for  it  is  not  at  present  proved 
that  Holt  was  really  insolvent,  and  Harri- 
son ought  not  to  hold  the  bond  against 
him,  and  yet  come  upon  Brock;  neither  is 


(1)  2  H.  Black.  187. 

im)  2  Call.  241. 
n)  Ibid.  666. 
o)  Ibid.  674. 
p)  1  Hen.  A  Mnnf.  64. 
g)  %  Wash.  210.^ 
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Brock  responsible  for  any  fraud  committed 
by  Stevens  without  his  privity. 

I  admit  the  plea  of  *  ^arbitrament  and 
award,"  in  so  many  words,  was  bad;  but  it 
gave  the  plaintiff  notice  that  the  defendant 
intended  to  rely  upon  an  award,  and  was, 
therefore,  sufficient  to  let  it  in  upon  the 
plea  of  non  assumpsit,  as  where  there  are 
bad  counts  and  good  counts  in  the  same 
declaration,  evidence  may  be  received 

30  upon  the    good  counts    *of    facts    of 
which    the   defendant    had   notice  by 

the  bad  counts,  the  great  object  being  to 
prevent  surprise,  by  giving  notice  of  the 
cause  of  action,  or  ground  of  defence,  as 
the  case  may  be.  (a) 

But,  if  the  award  was  not  admissible,  the 
objection  should  have  been  taken  by  bill  of 
exceptions.  The  evidence  would  certainly 
have  been  proper  by  consent  of  parties; 
and  the  plaintiff's  not  excepting  was  equiv- 
alent to  a  consent  on  his  part. 

Mr.  Munford  contends  that,  since  the 
award  was  made  after  the  action  brought, 
it  should  have  been  specially  pleaded.  But 
the  same  objection  was  taken  and  overruled 
in  Turbervillev.  Self,  (b)  The  award  does 
not  make  the  payment,  but  ascertains  that 
there  was  a  payment  before  the  suit,  (c)  It 
may  be  considered  as  an  indirect  agree- 
ment of  the  parties  to  the  facts  stated 
therein. 

If  the  failure  to  make  the  rule  of  Court 
was  a  revocation,  I  wish  the  counsel  had 
fixed  the  time  when  it  was  to  be  considered 
as  such.  But,  in  fact,  the  submission  was 
never  revoked;  for  both  parties  attended 
with  their  witnesses,  and  acquiesced  in  the 
authority  of  the  arbitrators.  The<r  award 
might  and  ought  to  have  been  made  the 
judgment  of  the  Court ;  the  going  on  after- 
wards to  trial  by  Jury  was  an  error  favour- 
able to  the  plaintiff,  and  not  a  subject  of 
complaint  on  his  part. 

Taking  the  submission  and  award  to- 
p^ether,  every  reasonable  degree  of  certainty 
IS  attained.  The  statute  of  jeofails  applies 
to  awards  by  analogy ;  but  it  is  not  neces- 
sary here,  for  no  other  controversy  between 
the  parties  is  stated,  and  no  other  debt  ap- 
pears but  that  for  which  the  suit  was  de- 
pending; and,  as  to  the  supposed  illegality, 
the  case  of  Pleasants,  Shore  A  Co.  and  An- 
derson V.  Ross(d)  shews  that  an  award  is 
not  to  be  impeached  on  the  ground  of  a 
mistake  in  law  or  fact,  upon  affidavits  to 
prove  it,  but  only  where  such  mistake  ap- 
pears upon  the  face  of  the  award. 

31  *Munford,  in  repl5%  said,  he  did  not 
mean  to  contend  that  an  express  ad- 
mission of  the  truth  of  the  plaintiff's  evi- 
dence was  necessary  in  the  demurrer.  An 
implied  admission  would  equally  answer  the 
purpose;  but  such  admission  cannot  be  im- 
plied where  the  defendant  introduces  evi- 
dence to  contradict  that  of  the  plaintiff. 

In  this  case,  what  testimony  was  produced 
on  each  side  does  not  distinctly  appear  in 
every  part  of  the  demurrer ;  but,  at  any 
rate,  the  award,  and  the  witness  in  support 
of  it,  went  to  contradict  the  plaintiff's  evi- 
dence.    On  his  part,  the  justice  of  his  claim 


(a)  2  Wash.  180,  Overton  A  Wife  v.  Hudson. 

(b)  S  Wash.  71. 


(c)  Ibid.  72. 

(d)  1 


originally  had  been  fully  proved.  Thomas 
Woodroof,  (the  only  witness  who  said 
that  he  had  taken  Holt's  bond  in  satisfac- 
tion) had  been  completely  discredited  by 
William  Shelton.  The  circumstances  proved 
by  other  witnesses,  particularly  that  after 
presenting  the  bond  to  Holt  for  payment, 
the  plaintiff  immediately  returned  to 
Stevens,  and  wished  him  to  take  it  back; 
that,  some  time  afterwards,  he  applied  to 
said  Stevens,  and  said  he  must  assign  it  to 
him ;  that  Holt  was  believed  by  many  to  be 
insolvent  at  the  time  of  the  trade,  and  that 
Stevens  himself  believed  him  to  be  so,  but 
told  the  plaintiff  he  expected  he  would  get 
the  money  upon  application ;  were  amply 
sufficient  to  authorize  the  Jury  to  conclude* 
either  that  the  plaintiff  had  not  in  fact  re- 
ceived the  bond  as  satisfaction,  or  that  the 
trade  was  not  binding  upon  him,  being  an- 
nulled and  rendered  void  by  the  fraud ;  yet 
the  award  declared  that  the  said  bond  was 
received  in  payment,  and  ought  to  go 
(without  recourse)  to  the  extinguishment 
of  the  said  debt !  This  was  certainly  de- 
claring that  no  fraud  existed,  and  contra- 
dicting the  whole  current  of  testimony  on 
the  part  of  the  plaintiff.  The  Jury,  there- 
fore, and  not  the  Court,  ought  to  have 
weighed  the  award  compared  with  the  other 
testimony,  and  determined  which  should 
preponderate. 

The  doctrine  that  the  defendant  may,  in 
every  case,  by  means  of  a  demurrer,  sub- 
mit his  evidence  contradicting  that  of  the 
plaintiff,  to  the  Court,  instead  of  the  Jury,. 
**goes  to  the  total  destruction  of  the 
32  trial  by  Jury,"  and  *would,  in  prac- 
tice, be  intolerably  harassing  and 
oppressive.  It  seems  clear,  therefore,  that 
in  this  case  the  plaintiff  should  not  have 
been  compelled  to  join  in  demurrer. 

As  to  the  merits,  the  question  whether 
Holt  was  really  insolvent  or  not,  was  proper 
for  the  consideration  of  the  Jury ;  but  that 
question,  through  the  defendant's  fault* 
having  been  wrested  from  the  Jury  to  the 
Court,  the  latter  became  competent  to  de- 
cide it  against  him.  The  judgment,  there- 
fore,  should  not  be  disturbed,  especially  aa 
the  testimony  was  sufficient  to  justify  the 
decision.  That  Brock  was  not  responsible 
for  the  fraud  committed  by  Stevens,  is  ad- 
mitted ;  but  it  is  equally  certain  that  he 
cannot  claim  any  benefit  from   that    fraud. 

Mr.  Botts's  doctrine  concerning  the  notice 
given  by  a  bad  plea,  and  that  in  conse- 
quence of  such  notice,  evidence  may  be  re- 
ceived upon  the  good  plea,  is  truly  original 
and  extraordinary.  I  had  always  under-r 
stood  the  rule  to  be,  that  such  evidence  as 
goes  to  support  the  good  plea,  or  count,  is 
admissible,  but  none  at  all  in  support  of 
the  bad. 

The  plaintiff  has  excepted  to  the  whole 
demurrer  to  evidence,  and  of  course  to  the 
admissibility  of  the  award  as  part  thereof. 
The  defendant  himself,  by  tendering  the 
demurrer,  had  taken  it  away  from  the  Jury  ;; 
the  plaintiff,  therefore,  excepted  in  the 
only  way  which  was  left  to  him.  In  the 
case  of  Turberville  v.  Self,(e)  the  award 
was  not  made  after  the  action  brought,  but 
*^  after  the   distress   was   taken    respectin^^ 


Wasb.  158. 


I     (e)  2  Wash.  71. 
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accounts  sabaiating  between  the  parties 
prior  to  the  distreaa." 

If  the  avrard  could  have  been  made  the 
jndg'ment  of  the  Court,  why  did  not  the  de- 
fendant bring"  it  into  Court,  and  move  to 
have  it  entered  as  such?  But  the  truth  ia, 
it  was  so  vague  and  uncertain  in  not  ex- 
pressing the  debt  to  which  it  was  intended 
to  apply ;  so  incomplete  in  not  disposing  of 
the  suit  between  the  parties,  that  a  judg- 
ment conld  not  have  been  rendered  upon  it, 
even  if  every  other  objection  had  been  sur- 
mounted. 

33  ^Friday,    March    16.     The    Judges 
pronounced  their  opinions. 

JUDGfC  TUCKER.  Upon  the  original 
merits  of  this  case,  as  diacloaed  by  the  fact 
stated,  and  admitted  by  the  defendant  in 
his  demurrer  to  evidence,  I  cannot  enter- 
tain a  Goabt.  It  appeara  to  have  been  a 
caae  of  fraud  and  impoaition  on  the  part  of 
the  defendant'a  agent,  upon  a  poor,  and 
probably  ignorant,  waterman,  to  ahuffle 
him  out  of  hia  well  earned  wagea,  by  palm- 
ing upon  him  the  bond  of  a  man  whom,  at 
the  time,  he  believed,  and  probably  knew, 
to  be  inaotvent ;  and,  when  applied  to  by 
the  plaintiff,  who  had  endeavoured  to  ob- 
tain payment  of  the  bond,  to  take  it  back, 
he  not  only  refuaed  to  do  ao,  but  even  went 
flo  far  aa  poaitively  to  refuae  to  aaaign  the 
bond  to  the  plaintiff  to  enable  him  to  bring 
suit  upon  it  in  hia  own  name.  Theae  facta, 
and  others  of  the  same  complexion,  are  ad- 
mitted by  the  defendant  to  be  true;  he  then 
exhibits  a  submission  to  arbitration,  by  the 
aame  agent  in  his  behalf  and  by  the  plain- 
tiff, after  the  anit  was  brought,  (in  which 
it  was  mutually  agreed  that  that  aubmiaaion 
■hould  be  made  a  rule  of  the  County  Court 
of  Amherst,)  and  an  award  made  two  daya 
after,  by  which  two  oi  the  arbitratora 
awarded,  '^that  the  aaid  bond  waa  received 
by  the  plaintiff  in  payment,  and  ought  to 
go  without  recourae  to  the  extinguiahment 
of  the  debt.'*  Why  thia  aubmiaaion  waa 
not  made  a  rule  of  Amherat  Court,  purauant 
to  the  terma  thereof,  doea  not  appear.  The 
plaintiff  refuaed  to  join  in  the  demurrer  to 
evidence  until  overruled  by  the  Court.  The 
Jury  assigned  damages  conditionally,  and 
the  County  Court  gave  judgment  in  favour 
of  the  plaintiff;  but  that  judgment  was 
reversed  by  the  District  Court,  because  the 
County  Court  refuaed  to  conaider  the  award 
made  between  the  partiea  aa  final  and  con- 
clusive. 

It  was  admitted  by  the  appellee's  counsel, 

that    the  words  *' arbitrament  and  award,'- 

pleaded  by  the  defendant  in  so  many  worda, 

were  a  mere  nullity,  and  must  be  dia- 

34  regarded ;  ''and  that  the  cauae  ia  to  be 
conaidered   aa  having   been  tried    on 

the  plea  of  non  aaaumpait  onlv.  It  la  an 
invariable  rule  that  every  defence  which 
cannot  be  apecially  pleaded,  may  be  given 
in  evidence,  upon  the  general  iaaue,  upon  the 
trial ;  but  a  aubmiaaion  to  arbitration  and  an 
award  might  be  ao  pleaded:  of  thia  the  de- 
fendant waa  apprized,  and  probably  conaid- 
ered the  evidence  offered  aa  atrictly  within 
the  iasne  joined.  He  ia  expreaaly  atated  to 
have  had  no  personal  agency,  and  no 
knowledge  of  the  transactions  of  his  agent, 
as  above  stated.    Here,  then,  are  two  inno- 


cent persons  embroiled  in  a  lawsuit  by  the 
misconduct  of  the  agent  of  one  of  them.  A 
Coutt  of  £^uity,  with  all  necessary  parties 
before  it,  would  probably  find  no  difficulty 
in  adjusting  mattera  properly.  But  we  are 
now  in  a  Court  of  Law,  and  muat  endeavour 
to  do  juatice,  aa  far  aa  the  nature  of  the 
caae  will  permit,  between  the  partiea. 

According  to  the  rulea  of  Tourta  of  Law, 
the  only  iaaue  which  the  Jury  were  awom 
to  try,  waa  upon  the  plea  of  non  aaaumpait ; 
upon  that  iaaue  evidence  of  a  aubmiaaion  to 
arbitration,  and  an  award  made,  waa  not 
admiaaible,  becauae  that  matter  might  have 
been  apecially  pleaded,  and  ought  more  ea- 
pecially  to  have  been  ao  pleaded,  becauae 
both  the  aubmiaaion  and  award  were  made 
after  auit  brought;  whereaathe  plea  of  non 
aaaumpait  refera  to  the  original  ground  and 
cauae  of  action.  If  the  Jury  had  rendered 
a  verdict  for  the  defendant  upon  thia  evi- 
dence, and  it  had  appeared  upon  the  record 
that  they  did  ao,  it  would  have  been  er- 
ror, (a)  Would  a  judgment  by  the  Court, 
upon  a  demurrer  to  evidence,  have  been 
more  legal  or  concluaive  in  favour  of  the 
party  offering  improper  evidence,  than  the 
verdict  of  a  Jury?  I  conceive  not;  for  the 
Court,  in  thia  inatance,  are  merely  aubati- 
tuted  for  the  Jury,  aa  triora  of  the  facta 
relevant  to  the  iaaue  joined ;  and  if  it  ahall 
appear  that  they  may  have  been  influenced 
by  improper  teatimony,  their  judgment, 
(like  the  verdict  of  the  Jury,)  if  in  favour 
of  the  party  offering  the  evidence,  ought  to 
be    aet   aaide;  otherwiae,    if  it  be  againat 

that  evidence;  for,  then,  it  i a  clear 
35       *the  evidence  haa  not  had  any  undue 

influence.  The  judgment  of  the 
County  Court  waa  not  influenced  by  thia  im- 
proper evidence ;  it  waa,  therefore,  I  think, 
correct;  and,  conaequently,  the  judgment 
of  the  Diatrict  Court  reveraing  that  judg- 
ment ought  itaelf  to  be  reveraed,  and  that 
of  the  County  Court  affirmed. 

JUDGE  ROANE.  In  thia  caae,  (aa  it  ap- 
peara upon  the  demurrer  to  evidence,)  the 
plaintiff  having  eatabliahed  hia  debt,  evi- 
dence waa  given,  on  the  part  of  the  defend- 
ant, of  a  converaation  and  tranaaction 
which  ia  relied  on,  in  bar,  aa  an  accord  and 
aatiaf action.  Thia  waa  proved  by  one  wit- 
neaa  only,  who  aaid  he  waa  preaent  at  the 
time  of  the  tranaaction  aforeaaid,  and  heard 
the  whole  of  the  converaation,  in  which,  it 
waa  further  proved  by  him,  the  appellant 
agreed  to  take  Holt'a  note  in  payment. 
Thia  teatimony  waa  met  by  teatimony  on 
the  part  of  the  appellant,  atating  an  after 
acknowledgment  on  the  part  of  the  aaid 
witneaa,  (WoodroofJ  that  he  waa  not  prea- 
ent during  the  whole  time  of  the  tranaac- 
tion aforeaaid ;  which  teatimony  ia  in  con- 
flict with  the  former,  and  goea  directly  to 
impeach  the  credibility  of  thia  witness,  ad- 
duced on  the  part  of  the  appellee.  The  ap- 
pellee demuired  to  the  evidence,  (the  whole 
evidence  on  both  aidea  being  atated,)  and 
the  appellant  waa  ruled  to  join  in  the  de- 
murrer, although  he  objected  thereto.  It 
ia  true,  the  demurrer  doea  not  atate  explic- 
itly what  evidence  waa  given  oh  the  part 
of  the  appellant  and  appellee  reapectively ; 


(a)  2  Wash.  281,  Lee  v.  Tapscott 
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but  I  infer  it,  as  aforesaid,  from  the  nature 
and  eflPect  of  the  testimony. 

In  a  demurrer  to  evidence  it  has  been  de- 
cided that  the  whole  evidence  must  be 
stated,  and  thereupon  the  judgment  of  the 
Court  is  to  be  pronounced:  the  question, 
therefore,  becomes  important,  whether,  in 
the  case  before  us,  the  Court  rightly  ruled 
the  appellant  to  join  in  demurrer.  It  is  ad- 
mitted that  a  discretion  in  this  respect  ex- 
ists with  the  Court,  »t  least  in  cases 
depending  on  loose   or   contradictory 

36  *testimony ;  and  it  remains  to  be   in- 
quired, whether  that  discretion   was 

rightly  exercised  in  the  present  instance. 
The  appellee's  testimony  is  (as  aforesaid) 
contradictory  to,  and  in  conflict  with,  that 
of  the  appellant.  It  is  true,  it  is  not  op- 
posed to  the  testimony  originally  adduced 
by  him,  but  to  that  which  came  out  in  the 
replication,  if  I  may  be  permitted  so  to 
express  myself;  but,  on  principle,  that  can 
make  no  difference,  as  all  the  testimony 
was  given  anterior  to  the  exhibition  of  the 
demurrer.  If  the  right  of  the  appellee  in 
this  case  to  compel  his  adversary  to  join  in 
demurrer  be  absolute,  what  is  it  but  to  give 
credit  to  his  own  witness,  or,  at  least,  to 
carry  his  credibility  to  be  adjudged  of  by  an 
improper  tribunal?  as  the  Jury,  and  not  the 
Court,  are  the  proper  and  exclusive  Judges 
of  credibility.  Under  that  idea,  a  defend 
ant  (and,  e  con  verso,  a  plaintiff)  might 
ensure  success  in  all  cases  by  bringing  a 
profligate  witness  to  oppose  the  plaintiff's 
demand,  and  then  instantly  conferring 
credit  on  him  by  demurring  to  the  plain- 
tiff's testimony,  and  compelling  him  lo  join 
in  demurrer;  and,  in  general  cases,  the 
plaintiff  might  not  be  so  fortunate  as  the 
present  plaintiff,  in  having  confronting 
testimony  to  exhibit.  This  would  be  in- 
tolerable in  its  consequences;  and  this  con- 
sideration would  undoubtedly  afford  a  good 
reason  with  the  Court  for  refusing  to  com- 
pel the  plaintiff  to  join  in  demurrer. 

In  5  Bac.  467,  (Gwill.  ed.)  it  is  said,  that 
*4f  it  be  alleged  by  one  party  that  there  is 
such  a  writ,  and  denied  by  the  other,  and 
thereupon  there  is  a  demurrer  to  evidence, 
no  judgment  can  be  given,"  (and  therefore 
I  infer  the  adverse  party  should  not  be  com- 
pelled to  join,)  **for  the  being  or  not  being 
such  a  writ,  is  a  fact  which  a  jury  should 
determine;  but  in  such  case  the  writ  should 
be  admitted  tiel  quel,  and  then  its  effect 
should  be  adjudged  by  the  Court."  This 
case  seems  analogous  to  the  one  before  us. 
With  respect  to  the  difficulty,  stated  by  Mr. 
Botts,  as  to  the  impossibility  of  the  demur- 
rant's knowing  what  inferences  do  exist,  and 
are  therefore  to  be  admitted,  I  should 

37  be  satisfied  *if,  while  he  waives  a 
reliance  in  the  credibility  of  his  wit- 
nesses, when  opposed  to  the  testimony  of 
the  party  demurred  to,  (which  he  may  do 
in  general  terms,)  the  drawing  of  the 
proper  inferences  be  left  to  the  Court.  It 
is  only  substance  that  I  am  in  quest  of,  and 
that  is  entirely  attained,  if  my  construction, 
while  it  does  not  confer  on  the  Court  the 
province  of  judging  of  credibility,  does  not 
take  from  it  the  power  of  inferring  the 
facts  admitted  to  be  true. 

As  the  County  Court,  therefore,  compelled 


the  appellant  to  join  in  demurrer  in  this 
case,  without  an  explicit  admission,  on  the 
part  of  the  appellee,  of  the  truth  of  his  (the 
appellant's)  testimony,  so  far  as  it  conflicted 
with  his  own ;  or,  which  is  the  same  thing, 
without  a  waiver  of  his  own  conflicting  tes- 
timony, I  am  of  opinion  that  their  judg- 
ment was  erroneous.  As,  however,  the  first 
opinion  of  the  County  Court,  compelling 
the  plaintiff  to  join  in  demurrer,  was  fa- 
vourable to  the  appellee,  though  erroneous, 
and  as  their  final  judgment  on  the  demurrer 
would  have  been  a  fortiori  for  the  appellant, 
if  the  appellee's  conflicting  testimony  had 
been  excluded,  and  would,  in  that  case, 
have  been  altogether  correct,  I  see  no  rea- 
son for  disturbing  that  judgment.  It  is, 
however,  the  reversing  judgment  of  the 
District  Court  which  the  appellant  com- 
plains of.  That  judgment  is  erroneous  in 
considering  the  award  stated  in  the  de- 
murrer as  final  and  conclusive.  That  award 
was  not  proper  evidence  on  the  plea  of  non- 
assumpsit.  My  opinion,  therefore,  is  to 
reverse  the  judgment  of  the  District  Court, 
and  permit  that  of  the  County  Court,  in 
favour  of  the  appellant,  (although  erro- 
neous as  aforesaid, )  to  stand,  for  the  reasons 
just  mentioned,  especially  as  the  justice  of 
the  case  is  entirely  in  favour  of  the  appel- 
lant, and  he  has  already  been  compelled  to 
encounter  so  much  litigation. 

JUDGE  FLEMING.  It  appears  to  me 
that  the  County  Court  of  Amherst  erred  in 
compelling  the  plaintiff  to  join  in  the  de- 
murrer to  evidence,  and  also  in  permitting 
the  award,  made  pendente  lite,  to  go  in 
38  evidence  to  the  jury  *on  the  issue 
joined  on  the  plea  of  non  assumpsit ; 
but,  the  judgment  in  that  Court  being  in 
favour  of  the  appellant  here,  he  has  no 
cause  of  complaint  on  that  account;  and, 
as  it  appears  from  the  evidence  that  a  most 
palpable  fraud  was  practised  on  him  by 
Stevens,  the  storekeeper  and  agent  of  the 
appellee,  the  merits  of  the  cause  are  clearly 
in  his  favour.  I  therefore  concur  in  the 
opinion  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  of  the  County 
Court  affirmed,  which  is  the  unanimous 
opinion  of  the  Court. 


Blair  v.  Owles. 

Monday.  March  13.  1810. 

I.  Vendor  and  Vendee— Notice  of  Uen— Effect.— Notice 

of  a  Hen  or  encumbrance  on  property  binds  the 
purchaser.  If  received  by  him  at  any  time  before 
the  execution  of  the  conveyance. 
9.  Same— Same— Liability  of  Vendee.— A  purchaser. 
,wlth  notice  of  an  annual  encumbrance,  havings 
prevented  the  lawful  claimant  from  enjoyinff  the 
benefit  thereof,  is  personally  liable,  in  equity,  to 
the  full  value. 

3.  Same— Same— Same.— In  such  case,  the  purchaser, 
or  the  property,  may  be  made  liable,  in  the  hrst 
instance,  at  the  election  of  the  plaintiff. 

4.  Same— Same— Suit  by  Claimant  of  Uen— Parties.— 
In  a  suit  in  equity  by  the  claimant  of  an  encum- 
brance aflrainst  a  vendee  havintr  notice,  a  person 
who  Joined  the  vendor  in  the  deed,  for  the  pur- 
pose of  relinqui&hinff  a  collateral  claim,  need  not 
be  a  party. 
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S.  5«B»— Sane— WttneM  Thereof*— Porchwloff  Ageot. 

—A  purcbasinff  affent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithstandlnff  snch  arent  Joined  in  a 
deed  conveying-  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever:  for  the 
vendor  himself  may  be  purchasing-  affent  for  the 
sendee  by  his  appointment:  and  the  vendee,  by 
<»nstitntlnff  him  his  agent,  makes  him  a  compe- 
tent witness  to  prove  the  notice. 

Nancy  Owle  and  Betsy  Owle,  infants,  by 
Daniel  Vandewall,  their  guardian  and  next 
friend,  brought  suit  in  the  Superior  Court 
of  Chancery  for  the  Richmond  District 
against  William  Price,  administrator 
with  the  will  annexed  of  Charles  Price,  de- 
ceased, Archibald  Blair  and  others;  stating 
in  their  bill,  that  Charles  Price,  their 
father,  made  his  last  will  and  testament, 
dated  the  18th  of  June,  1797,  and  recorded 
the  3d  ot  July  ensuing,  in  which  he  ex- 
pressed his  desire  that  'twenty  pounds  per 
year  should  be  raised  out  of  the  schooner 
Virginia,  and  paid  for  their  support  so  long 
as    the  said  schooner  should  last,  and  that 

they  should  have  the  privilege  of  get- 
39        ting  firewood  off  of  the  land  *that  he 

bought  of  Barret  Price's  estate,  for 
ten  years  to  come;"  that,  soon  after  the 
death  of  the  testator,  William  Price,  ad- 
ministrator with  the  will  annexed,  sold  his 
interest  in  the  schooner,  subject  to  the  en- 
cumbrance upon  it,  to  Richard  Thompson ; 
who,  thereupon,  paid  the  twenty  pounds 
per  annum  for  four  years,  but  afterwards 
(having  sold  the  schooner  to  James  Brown) 
refused  to  make  any  farther  payments ;  that 
the  executors  of  Barret  Price  (as  the  com- 
plainants believed)  executed  a  deed  for  the 
said  land  to  Charles  Price,  in  his  life-time, 
but  the  deed  was  not  recorded ;  that  the 
said  administrator  pos'sessed  himself  of  the 
said  deed,  and  then  sold  the  said  land  to 
Archibald  Blair,  who  knew  of  the  said  last 
will  and  testament;  that,  as  the  testator 
had  four  sons  and  daughters,  the  said  Wil- 
liam (as  one  of  them)  owned  but  a  fourth 
part  of  the  said  land;  that  it  was  agreed  on 
between  the  said  William  Price  and  the  said 
Archibald  Blair,  that  the  deed  which  had 
been  executed  by  the  executors  of  Barret 
Price  to  the  said  Charles  Price,  should  be 
returned  to  the  said  executors,  and  that  they 
should  execute  a  new  deed  to  the  said  Blair; 
which  the  complainants  believed  was  done 
to  exclude  them  from  the  benefit  of  cutting 
firewood  from  the  said  land,  of  which  the 
said  Archibald  Blair,  after  the  execution  of 
the  last-mentioned  deed,  deprived  them. 
They  therefore  prayed  relief  in  equity, 
against  the  said  Archibald  Blair  personally, 
or  otherwise,  as  the  Court  should  think 
proper. 

As  to  all  the  defendants,  except  Archibald 
Blair,  the  suit  remains  undecided  in  the 
Court  of  Chancery.  He,  by  his  answer,  ad- 
mitted that  he  requested  a  friend  (whose 
name  he  did  not  mention)  to  bid  for  the 
land  (being  fifty  acres,  near  Scuffletown) 
in  his  behalf;  and  that  it  was  struck  out  to 
him,  as  the  last  bidder,  for  sixty  pounds; 
but  averred  ''that,  at  the  time  of  purchase, 
he  knew  of  no  encumbrance   that    the    said 


*See  monographic  note  on  "Witnesses"  appended 
to  Claiborne  v.  Farrlsh,  2  Wash.  146. 


land  was  under  whatsoever.'*  He  farther 
stated  ^*that,  some  time  after  he  had  pur- 
chased, Daniel  Vandewall  mentioned  to 
him  that  the  said  land  was  under 
40  *an  encumbrance,  by  the  will  of  the 
late  Charles  Price,  to  furnish  firewood 
for  a  certain  number  of  years  to  certain 
persons ;  that  he  was  surprised  at  the  in- 
formation, having  no  knowledge  that  the 
said  Charles  Price  had  ever  any  claim  to 
the  said  land ;  but,  upon  finding  there  was 
snoh  a  will,  he  applied  to  William  Price, 
executor  of  Barret  Price,  (who  sold  the 
land,)  for  an  explanation  concerning  the 
said  will ;  when  the  said  William  Price  in- 
formed him  that  the  said  Charles  Price  had 
no  right  to  make  such  a  will;  that  there 
had  been  a  kind  of  a  bargain  with  the  said 
Cnarles  Price  for  the  land,  but  that  the  said 
Charles  had  never  complied  with  the  terms 
thereof;  and  the  deed  passed  to  him  was 
incomplete,  having  only  two  witnesses,  and 
had  never  been  recorded ;  but  that,  as  far- 
ther security  and  satisfaction  to  the  re- 
spondent, William  Price,  executor,  and 
one  of  the  children  of  the  said  Charles 
Price  would  join  in  the  conveyance  to  him 
of  the  said  fifty  acres;  which  he  accord- 
ingly did.  The  respondent  denied  that  he 
had  any  other  knowledge  of  the  plaintiffs' 
equity  than  above  stated,  and  therefore 
pleaded  that  he  was  an  innocent  purchaser 
without  notice,  for  a  valuable  consideration 
actually  paid;'*  insisting,  *'that,  if  the 
plaintiffs  were  entitled  to  any  compensa- 
tion, they  ought  to  recover  it  of  those  who 
sold,  and  not  of  him  who  had  thus  inno- 
cently acquired  the  land." 

Annexed  to  this  answer,  and  prayed  to  be 
taken  as  part  thereof,  was  the  deed  men- 
tioned therein  from  William  Price,  the 
elder,  executor  of  Barret  Price,  and  Wil- 
liam Price,  the  younger,  '* executor,"  and 
one  of  the  children  of  Charles  Price,  dated 
the  12th  of  April,  1798;  in  which  they,  **for 
the  consideration  of  sixty  pounds,  one  half 
to  them  in  hand  paid,  and  the  other  being 
secured  to  be  paid,"  (without  specifying  by 
whom  the  public  sale  had  been  made,) 
jointly  conveyed  the  said  land  to  Archibald 
Blair,  *^free  from  the  claims  of  all  persons 
whatsoever." 

The  answer  of  William  Price,  jun.  (among 
other  things),  alleged,  *Hhat  he  knew 
41  nothing  of  the  execution  of  the  *deed 
supposed  to  have  been  made  by  the 
executor  of  Barret  Price,  and  required  that 
the  plaintiffs  should  produce  proof  of  all 
matters  appertaining  thereto;  that  the 
complainants  were  not  born  in  wedlock; 
and  that  the  land  sold  to  Archibald  Blair 
was  sold  after  public  notice  given  by  the 
crier  of  the  encumbrance  of  the  firewood 
mentioned  in  the  bill." 

The  deposition  of  William  Price,  the  el- 
der, (executor  of  Barret  Price,)  stated, 
*'that  he  was  present  when  the  land  was 
offered  for  sale  by  the  administrator  of 
Charles  Price,  and  heard  the  crier  proclaim 
that  there  was  an  encumbrance  of  ten 
years'  firewood  on  the  said  land ;  that  he 
became  the  purchaser  thereof  in  behalf  of 
Archibald  Blair;  that,  on  the  day  the  same 
was  to  be  sold,  he  called  on  Mr.  Blair, 
agreeable  to  his  request,  and  informed  him 
the  said  land   was  to  be  sold  under  the  en- 
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cumbrance  before  mentioned ;  that  Mr.  Blair 
informed  him  it  was  not  in  his  power  to  at- 
tend the  sale,  but  signified  his  desire  to 
become  the  purchaser,  and  requested  him  to 
purchase  on  his  behalf,  limiting  him  as 
to  the  price ;  that  he  accordingly  attended 
the  sale,  and,  the  land  being  struck  off 
within  the  price  limited,  became  the  pur- 
chaser, for  Mr.  Blair,  as  before   stated." 

On  the  21st  of  September,  1807,  the  Judge 
of  the  Superior  Court  of  Chancery  directed 
an  issue  to  be  tried  at  the  bar  of  the  said 
Court,  on  the  10th  day  of  the  then  next 
term,  **to  ascertain  the  value  of  lirewood 
which  the  plaintiffs  were  at  liberty  to  get 
upon  the  land  in  the  bill  mentioned,  for 
ten  years  from  the  death  of  the  testator." 
A  Jury  was  accordingly  empanelled,  and 
returned  a  verdict,  ''that  the  said  firewood 
was  worth  22  dollars  annually,"  amount- 
ing in  all  to  220  doUars  for  ten  years;  and 
the  Court  decreed,  that  the  said  Archibald 
Blair  was  liable  for  the  value,  as  fixed  by 
the  Jury,  for  9  years  and  4  months,  and 
that  he  should  pay  to  the  plaintiffs  205  dol- 
lars and  32  cents,  the  value  of  the  said  fire- 
wood, for  the  time  last  mentioned, 
according  to  the  verdict.  From  that 
42  decree,  *  Archibald  Blair  appealed, 
and,  on  the  petition  of  the  appellees 
addressed  to  this  Court,  the  appeal  was 
taken  up  out  of  its  turn  on  the  docket. 

Williams,  for  the  appellant,  contended, 
1.  That  Ulair  had  no  notice  at  the  time  of 
the  purchase.  His  answer,  positively  deny- 
ing such  notice,  is  contradicted  by  one  dep- 
osition only,  which  (being  that  of  one  of 
the  bargainors)  ought  not  to  have  been 
admitt^  as  evidence. 

2.  The  notice  given  him  by  Vandewall, 
coming  from  a  stranger  to  the  contract, 
ought  not  to  affect  him.  (a)  When  he  made 
inquiry  into  the  subject,  William  Price, 
sen.  who  had  sold  him  the  land,  denied  the 
right  of  Charles  Pric^  to  devise  or  encum- 
ber it;  but,  for  his  satisfaction,  procured 
William  Price,  jun.  the  administrator,  to 
join  in  the  deed,  in  which  they  convey  the 
land  ''free  from  the  claim  of  all  persons 
whatsoever."  If,  then,  he  were  considered 
as  a  purchaser  with  notice,  the  two  Prices 
were  bound  to  make  good  the  title  to  him. 
Therefore, 

3.  William  Price,  sen.  executor  of  Barret 
Price,  ought  to  have  been  a  party  to  the 
suit,(b)  and  he  and  William  Price,  jun. 
administrator  of  Charles  Price,  should 
have  been  decreed  to  pay  the  money,  to  pre- 
vent circuity  of  action  and  future  litigation ; 
and  according  to  the  rule  of  equity  that 
the  Court  should  make  him  pay  that  ought 
to  pay.(c)  So,  in  a  bill  against  a  devisee, 
you  must  make  the  heir  a  party,  upon  the 
same  principle,  (d)  If,  however,  I  should 
be  mistaken  in  this, 

4.  The  decree  should  not  have  been 
against  Blair  personally,  but  against  the 
land  in  his  hands;  for,  perhaps,  the  land 
may  not  be  worth  the  money.  A  purchaser 
with  notice  is  not  personally  bound,  but 
the  land  is  bound ;  and  on  that  principle 
the  decree  must  be  reversed. 


(a)  Sug-den,  49a 

(b)  '  - 


Warden,    contra.    The   will    ot     Charles 

Price,  recorded   eight   months    before   the 

purchase,    was  sufficient  notice   to  all   the 

world  of  the   encumbrance,  and  espe- 

43  cially  to  Blair,  *who  bought  of   Wil- 
liam Price,    the   administrator    with 

the  will  annexed,  and  could  not  make  out 
his  title  without  referring  to  the  will;  for» 
where  a  purchaser  cannot  make  out  his 
title  but  by  a  deed  which  leads  him  to 
another  important  fact,  he  must  be  consid- 
ered conusant  of  it;  for  it  is  crassa  negli- 
gentia  that  he  sought  not  after  it.  (e)  The 
deposition  of  William  Price,  sen.  was  ad- 
missible, because,  although  he  joined  in  the 
deed,  the  land  was  not  in  fact  purchased 
of  him,  but  of  the  administrator  of  Charles 
Price,  (as  the  same  deposition  proves,)  and 
he  was  Blair's  agent  in  bidding  for  it.  A 
circumstance  in  the  answer  shews  this: 
Blair  says,  that  he  purchased  by  a  friend, 
taking  care  not  to  mention  his  name;  now 
William  Price,  sen.  comes  forward,  and 
says  he  was  that  friend. 

Daniel  Vandewall  was  not  a  stranger, 
but  guardian  of  the  claimants :  the  notice 
from  him  was  therefore  good ;  for,  though 
after  the  purchase,  it  was  before  the  deed 
was  made,  and  that  is  enough. 

Nicholas,  on  the  same  side.  The  answer 
does  not  pc  sitively  deny  notice ;  but  rather 
admits  it  by  the  evasive  mode  of  denial, 
containing  a  negative  pregnant.  The  no- 
tice to  William  Price,  sen.  by  the  crier  at 
the  sale,  being  to  Blair's  agent,  was  suffi- 
cient to  bind  him.(f) 

As  to  the  question  of  parties ;  I  admit 
that  all  parties  necessary  to  the  decision  of 
the  question  should  be  *  before  the  Court, 
but  not  persons  eventually  or  remotely  inter- 
ested, or  against  whom  the  defendant  can 
only  have  a  claim  founded  on  his  having 
been  compelled  to  pay  the  money.  If  any 
person  set  up  a  claim  to  this  land,  such 
person  ought  to  be  a  party;  but  the  circum- 
stance that  the  defendant  took  a  writing 
of  indemnification  from  William  Price,' sen. 
does  not  render  it  necessary  to  make  him 
a  party. 

With  respect  to  the  object  of  the  decree ; 
Blair,  being  a  purchaser  with  notice,  ought 
to  be  considered  as  personally  liable,  at 
the  election  of  the  plaintiff;  and,  in  case 
of  his  inability,  (which  is  not  pre- 
tended,)  the   land    should   be  liable. 

44  *The  decree    is    not   indeed   in    this 
form;  but,    being  substantially    cor- 
rect, ought  to  be  affirmed. 

Saturday,  March  17.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  From  the  state  of 
facts  contained  in  the  anRwer  of  the  de- 
fendant, Mr.  Blair,  in  the  original  suit,  I 
think  he  was  clearly  a  purchaser  with  full 
notice  of  the  defendant's  claim  to  the  right 
of  firewood  from  the  land  which  he  pur- 
chased. This  notice  he  had  before  a  con- 
veyance was  made  to  him ;  and,  from  the 
conveyance  itself,  it  appears  that  he  paid 
only  half  the  purchase- money  at  that  time, 
giving  security  for  the  payment  of  the 
other  half  at  a  future  day.  This  brings  the 
case  fully  within  the  authorities  cited  in   2 


See  1  Vern.  110;  S  Atk.  51. 

(c)  MItf.  144,  890. 

(d)  1  WiUe8,61.  Gawlery.  Wade. 


(e)  1  Powell  on  Mort.  463,  466;  2  Cban.  Cas.  246:  1 
Vern.  819,  Duncb  ▼.  Kent 

(f)  Suffden,  499,  cltlnff  a  number  of  anttaorities. 
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Fonb.  b.  2,  c.  6,  a.  2,  n.  (i),  s.  3,  n.  (m), 
b.  3,  c.  3»  a.  1,  n.  (b). 

I  am  therefore  of  opinion  that  the  decree 
ahonld  be  affirmed. 

*  JUDGE  ROANE.  I  am  of  opinion  that 
the  decree  should  be  affirmed.  It  was  ob- 
jected, that  the  executor  of  Barret  Price 
should  have  been  a  party ;  but,  from  facts 
disclosed  in  the  answer  of  Blair  himself, 
as  well  as  from  other  testimony,  it  appears 
clearly  that  he  was  a  purchaser  with  notice 
of  this  encumbrance.  I  should  have  had 
doubts  whether  the  lien  should  not  have 
been  confined  to  the  land,  had  it  not  ap- 
peared that  Blair  refused  to  give  the  plain- 
tiffs permission  to  enjoy  the  benefit  of  the 
firewood. 

JUDGE  FLEMING.  There  appears  to 
have  been  sufficient  notice,  without  recur- 
ring to  the  answer  of  Blair.  It  is  the  unan- 
imous opinion  of  the  Court,  that  the  decree 
be  affirmed. 
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Tuesday,  March  6, 1810. 

I.  Bond  with  Collateral  Security— Covenaot—Asslsn- 
meat  of  Breach.*— (}oTeaant  (as  well  as  debt)  lies 
on  a  bond  with  collateral  condition.  If  there  be 
no  Btipnlation,  by  articles,  or  in  the  condition 
itself,  that  it  shall  be  performed,  the  breach 
assigned  shoald  be  the  failing  to  pay  the  penalty: 
but.  where  such  sUpnlatlon  is  either  expressed  or 
implied,  the  failure  to  perform  the  condition  may 
be  assigned  as  the  breach. 

a.  Bood-Jolat  and  Several -LiabUlty  of  Socnrity.- 
A  co-obliffor,  in  a  Joint  and  several  bond,  may 
(though  described  as  a  security)  be  considered 
as  stipalatiuiT  for  the  performance  of  the  condi- 
tion: the  words  being-  *lf  the  above  bound  L.,  and 
W.  his  security,  shall.  &c.  then  this  oblifiration  to 
be  void."  Ac 

3.  Pleading  and  Practice— Jodffment  against  Two  De- 
fendants on  Confession  of  One— Bffect.t— Where  two 
defendants  have  appeared  and  pleaded,  an  entry 
in  the  record  **that  the  parties  came,  Ac.  and  the 
defendant  L.  acknowledged  the  plaintiff's  action, 
and  therefore  Judgment  ag-ainst  the  said  defend- 
ants/' must  be  understood  as  a  Judgment  airainst 
both  on  the  confession  of  one,  and  therefore  er- 
roneous. 


•Bond— Joint  and  Several— Covenant  against  Prind- 
pnl  and  Surety.— As  holding  that  an  action  of  cove- 
nant will  lie  affalnst  both  the  principal  and  surety 
on  a  joint  and  several  bond  with  a  collateral  condl> 
tion.  the  principal  case  was  dted  in  Sup'rs  of  .Tack- 
son  Ca  V.  Lieonard,  16  W.  Va.  488, 489.  Mooaa,  J.,  who 
delivered  the  opinion,  then  cites  Mr.  Robinson  in 
his  New  Practice,  vol.  8,  p.  805,  as  saying-  that  Ward 
V.  Johnston,  1  Munf.  45,  is,  '*to  say  the  least,  of  very 
questionable  authority." 

See  generally,  monographic  note  on  ^'Covenant. 
The  Action  of"  appended  to  Lee  v.  Cooke,  1  Wash. 
806. 

tPlendIng  and  Practice— Judgment  against  Two  Da. 
fondants  on  the  Confession  of  One— Bfflect— In  a  note 
appended  to  Wrenn  v.  Thompson.  4  Munf.  877.  the 
principal  case  is  cited  to  the  point  that  a  judgment 
against  two  defendants,  on  the  confession  of  one,  is 
erroneous,  notwithstanding  the  plea  is  Joint. 

On  this  point,  see  the  principal  case  also  cited 
in  Garland  V.  Marx,  4  Leigh  888. 

For  further  information  on  this  subject,  see  mon- 
ographic note  on  "Judgments  by  Confession"  ap- 
pended to  Richardson  v.  Jones,  18  Qratt.  68. 


4.  5nBo— Same— Entry  on  ReversaL— In  reversing 
the  judgment' for  that  error,  the  Court  ought  to 
direct  the  proper  Judgment  to  be  entered  against 
the  defendant  who  confessed,  as  well  as  further 
proceedings  against  the  other. 

5.  Sane-Saaie— Reversal— Rights  of  Security.— In 
such  case,  the  plaintiff  having,  after  the  judg- 
ment, moved  for  permission  to  proceed  against 
the  security:  and  it  appearing,  by  a  bill  of  excep- 
tions on  this  motion,  that  the  judgment  bad  been 
confessed  by  virtue  of  an  agreement  (to  which 
the  security  was  not  a  party)  that  a  stay  of  execu- 
tion should  be  allowed  the  principal:  the  Court, 
in  reversing  the  Jadgment,  ought  to  have  given 
the  security  leave  to  plead  puis  darrein  contin- 
uance; all  the  proceedings  having  been  brought 
up  by  a  writ  of  supersedeas. 

6.  Supersedeas— When  Several  Judgments  May  Be 
Brought  up  by  One  Writ— Several  judgmenu  and 
orders,  relating  to  each  other,  may  be  brought  up 
by  one  writ  of  supersedeas:  provided  the  whole 
be  sufficiently  described,  as  intended  to  be  com- 
prehended therein. 

7.  Principal  and  Surety— Exoneration  of  Surety— SUy 
of  Bxecutlon^-Qnare,  whether  a  security  is  exon- 
erated at  law,  or  in  equity,  by  the  plaintiff's 
accepting  a  confession  of  Judgment  from  the 
principal,  and  granting  him  a  stay  of  execotion 
by  an  agreement  to  which  the  security  was  not  a 
party? 

This  was  an  action  of  covenant,  brought 
by  James  Johnston  against  William  Long 
and  William  Ward,  in  the  County  Court 
of  Greenbrier.  The  declaration  charged 
'*that,  whereas  the  defendants,  on  the  30th 
day  of  September,  in  the  year  1794,  at  the 
County  aforesaid,  covenanted  to  and  with 
the  said  plaintiff,  under  the  penalty  of  four 
hundred  pounds,  to  which  they  signed  their 
names  and  affixed  their  seals,  in  the  words 
and  figures  following,  to  wit:  The  condi- 
tion of  this  obligation  is  such,  that 
whereas  the  above-mentioned  William  Long 
hath  this  day  bargained  with  and  sold  unto 
the  above-mentioned  James  Johnston,  a  cer- 
tain tract  of  land,  lying  in  the  County  of 
Greenbrier,  on  the  waters  of  Culbertson's 
Creek,  formerly  known  by  the  name  of 
Murphy's  Place,  containing  three  hundred 
and  sixty-four  acres,  more  or  less ;  if,  there- 

^Principal  and  Surety— Discharge  of  Surety— SUy  off 
Bxecutlou.-ln  the  principal  case,  it  was  decided 
that  If  the  fact,  that  a  creditor  has  accepted  a  con- 
fession of  judgment  from  a  principal  and  granted 
him  a  stay  of  execution  by  an  agreement  to  which 
the  security  is  not  a  party,  can  avail  the  surety  at 
all  at  law,  it  must  be  by  way  of  plea:  and  the  cause 
was  sent  back.  It  came  up  again  In  Ward  y.  John- 
son, 6  Munf.  6,  8  Am.  Dec.  729,  with  the  plea  regu- 
larly pleaded  and  demurred  to  and  a  majority 
of  the  court  were  inclined  to  think— so  reads 
the  headnote— that  a  surety  is  exonerated  in 
equity,  though  not  at  law,  by  the  plaintiff's  accept- 
ing a  confession  of  Judgment  from  the  principal, 
and  covenanting  thereupon  to  grant  him  a  stay  of 
execution  for  a  limited  time:  the  surety  not  having 
assented  to  such  new  contract  and  compromise.  See 
Steptoe  V.  Harvey,  7  Leigh  581,  682.  citing  the  prin- 
cipal case  and  Ward  v.  Johnson.  6  Munf.  6. 

As  to  the  effect  on  the  surety  of  an  extension  of 
time  to  the  principal,  see  9X90,  foot-note  to  Wright  v. 
Stockton,  6  Leigh  158;  foot-note  to  Devers  v.  Ross,  10 
Gratt  268:  footnote  to  Hill  v.  Bull,  Glim.  149;  foot- 
note  to  Steptoe  v.  Harvey,  7  Leigh  602. 
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fore,  the  above  bound  William  Longf  and 
WilUam  Ward,  his  security,  doth  make 
unto  the  said  James  Johnston,  his  heirs, 
executors  or  assigfns,  a  clear  deed  in  fee- 
simple  to  the  said  tract  of  land,  at  or  be- 
fore  the   next   May   Court   held    for 

46  *Green brier  County,  then  this  obliga- 
tion to  be  void,  othet-wise  to   remain 

in  full  force  and  virtue,  which  obligation 
is  here  shewn  to  the  Court ;  and  the  plain- 
tiff in  fact  saith,  that  the  said  defendants, 
although  often  required,  did  not,  on  or  be- 
fore the  May  Court  thereafter  the  date 
aforesaid,  nor  at  any  time,  make  and  de- 
liver a  deed  to  the  plaintiff  as  therein  men- 
tioned, but  the  same  he  hath  and  still  do 
refuse  to  make,  to  the  damage  of  the  plain- 
tiff, four  hundred  pounds,  and  therefore  he 
sues.*' 

The  bond  exhibited  was  in  the  usual  form 
of  a  joint  and  several  bond,  with  a  condi- 
tion corresponding  with  that  set  forth  in 
the  declaration,  except  that  a  proviso  was 
added  in  these  words;  ''provided  that,  if 
default  be  made  by  the  said  Long,  the  said 
Johnston  doth  agree  to  take  the  sum  of 
two  hundred  pounds  like  money  as  afore- 
said, with  lawful  interest  from  this  date." 

The  defendants  jointly  pleaded  *  'condi- 
tions performed ;"  but,  afterwards,  ''at  a 
Court  held  on  the  31st  of  August,  1797, 
came  the  parties  by  their-  attorneys,  and  the 
defendant  Long,  acknowledgeth  the  plain- 
tiff's action.  Therefore,  it  is  considered 
by  the  Court,  that  the  plaintiff  recover 
against  the  said  detendants,  two  hundred 
pounds,  the  debt  in  the  declaration  men- 
tioned, with  interest  from  the  30th  of 
September,  1794,  and  his  costs,"  &c. 
Execution  issued  on  this  judgment  against 
both  defendants ;  and,  while  it  was  in  the 
Sheriff's  hands,  to  wit,  on  the  30th  of  May, 
1798,  the  Coi!inty  Court,  on  the  motion  of 
Ward,  quashed  the  execution  as  to  him; 
leaving  it  to  have  its  effect  against  Long. 
The  next  day  two  motions  were  made  by 
the  plaintiff;  first,  that  the  order  of  the 
preceding  day,  quashing  so  much  of  the 
execution  as  related  to  William  Ward,  be 
rescinded;  and,  (this  being  refused  by  the 
Court,)  secondly,  "to  revive  the  proceed- 
ings as  to  the  other  defendant:*'  both 
which  motions  were  overruled  with  costs, 
and  exhibited  by  a  bill  of  exceptions.  On 
the  same  day  last  mentioned,  the  plaintiff 
farther  moved  the  Court  "to  enable  him  to 
proceed  to  judgment   against    Ward ; 

47  it  appearing  *^the  cause  as  to  him 
had  lain  dormant ;"  whereupon  a  writ- 
ten agreement,  under  the  hands  and  seals 
of  the  defendant  Long  and  the  plaintiff, 
dated  August  28,  1797,  was  produced  by 
Ward ;  according  to  which  Long  was  to  ap- 
pear "at  Greenbrier,  August  quarterly 
term,  1797,  and  confess  judgment  in  the 
action  of  debt  brought  against  him  by 
James  Johnston ;  execution  was  to  be  staid 
until  the  February  Greenbrier  Court,  1798, 
at  which  time  Long  was  to  have  has  option 
either  to  pay  the  principal  and  interest 
mentioned  in  the  bond,  or  make  an  ample 
and  indefeasible  title  to  the  land  therein 
contemplated :  if  he  took  his  option  to  make 
the  title,  he  was  still  to  pay  the  whole  in< 
terest  due  on  the  bond."  A  further  agree- 
ment (also  under  seal)  was   endorsed,   that 


William  Ward,  the  co-obligor  in  the  bond 
mentioned,  was  not  to  be  affected  by  the 
within  agreement."  But  Ward  was  not  a 
party  to  either  of  those  agreements.  The 
plaintiff  objected  to  the  introduction  of 
this  paper,  "as  any  thing  whereby  the 
opinion  of  the  Court  should  be  i^ffected:" 
but  the  Court  overruled  his  objection  and 
motion  likewise;  and  decided  "that  the 
judgment,  as  confessed  by  Long,  be  final 
and  conclusive  between  the  parties."  The 
plaintiff  likewise  offered  to  shew  "by  oral 
testimony,  that  the  meaning  of  the  en- 
dorsement on  the  paper  admitted  by  the 
Court,  was  not  to  exonerate  William  Ward, 
the  security,  but  to  bar  the  exoneration  of 
him:  but  the  Court  were  of  opinion  that  no 
such  oral  testimony  should  be  admitted." 
A  second  bill  of  exceptions  was  filed,  dis- 
closing these  circumstances. 

The  District  Court  (holden  at  the  Sweet 
Springs)  granted  a  supersedeas  to  the 
judgment  of  August  31st,  1797;  and,  on 
the  21st  of  October,  1800,  being  of  opinion 
"that  the  said  judgment  was  erroneous  in 
this,  in  considering  the  judgment  con- 
fessed by  the  said  William  Long  to  be  final 
and  conclusive  as  to  the  other  defendant 
William  Ward,"  reversed  "the  said  opin- 
ion and  judgment  of  the  County  Court 
for  costs;"  and  retained  the  cause  to  be 
tried  '  'as  to  the  issue  between  the  said 
James  Johnston  and  the  defendant 
48  ♦William  Ward."  Afterwards,  to 
wit,  on  the  27th  of  May,  1802,  a  Jury 
was  empanelled,  and  returned  a  verdict, 
"that  the  said  William  Long  and  William 
Ward  had  not  performed  the  condition  of 
their  covenants  in  the  declaration  speci- 
fied;" and  assessed  the  damages  of  the 
§laintiff  to  2761.  138.  4d.  besides  his  costs. 
*he  Court  thereupon  entered  judgment  for 
the  plaintiff  "against  the  said  William 
Ward  for  the  damages  aforesaid,  and 
costs;"  from  which  an  appeal  was  taken  to 
this  Court. 

Wickham,  for  the  appellant,  contended, 
1.  That,  if  all  the  proceedings  had  been  reg- 
ular, the  judgment  could  not  be  sustained, 
being  a  regular  judgment  in  covenant ;  for 
covenant  will  not  lie  on  the  condition  of  a 
bond,  unless  there  be  an  agreement  in  the 
condition  that  it  shall  be  performed.  Cov- 
enant may  He  on  a  bond  with  penalty;  but 
the  breach  assigned  must  be  for  failing  to 
pay  the  penalty,  not  for  failing  to  perform 
the  condition.  In  the  condition  of  this 
bond  there  was  no  stipulation  to  ao  any  act : 
the  obligor  had,  therefore,  his  election  to 
submit  to  the  penalty.  But,  if  covenant 
would  lie,  the  plaintiff  might  lay  damages 
as  high  as  he  please,  and  recover  more  than 
the  penalty. 

In  this  case.  Ward  was  only  a  security : 
and  it  is  a  settled  rule  that,  neither  in  law, 
or  equity,  can  you  recover  more  than  the 
penalty  from  a  security. 

2.  If  the  judgment  of  August,  1797,  was 
erroneous,  Johnston  had  no  right  to  com- 
plain, since  it  was  for  his  benefit,  (a)  But 
the  judgment  was  clearly  right,  and  en- 
tered against  Long  only.  The  defendant. 
Long,  acknowledged  the  plaintiff's  action : 
"therefore   judgment  was  entered  against 

(a)  1  Call,  609.  Hammett  ▼.  Bnllett's  Executors ; 
'  1  Wash.  0,  Smith  v.  Harmanson. 


28 


I  MUNF. 


Ward  v.  Johnston. 


49-61 


the  said  defendants."  Here  the  word  '*de- 
fendants"  evidently  should  have  been  **de- 
fendant."  The  letter  s  may  be  rejected  as 
surplusage;  and  the  entry  should  be  con- 
sideted  as  referring  t^  Long  only ;  as  in  the 
case  of  Moss  v.  Moss's  Bzecutor,  last  term. 
At  a  subsequent  day,  Ward  moved  to  quash 
the  ezecuticn  as  to  him ;  because  the  judg- 
ment was  against   lK>ng  only.    John- 

49  ston  so  considered  *it :  for  he  moved  to 
be    permitted    further    to    prosecute 

against  Ward.  The  County  and  District 
Courts  both  so  considered  it.  Indeed,  it 
was  merely  a  clerical  error  in  fact,  not  in 
law,  and  might  have  been  corrected  by  a 
writ  of  error  coram  vobis.(a)  There  was 
then  no  error  in  quashing  the  execution 
against  Ward :  it  was  the  duty  of  the  Court 
so  to  do.  Johnston  excepted,  it  is  pre- 
sumed, only  on  the  ground  of  costs :  but  the 
Court  has  a  right  to  award  costs  where 
parties  are  heard  in  an  adversary  way  on  a 
motion. 

3.  The  County  Court  did  right  in  refusing 
to  reinstate  the  suit,  and  permit  Johnston 
to  prosecute  further  against  Ward.  Judg- 
ment being  confessed  by  lK>ag,  and  no  pro- 
ceedings against  Ward  for  nine  months, 
there  was  a  complete  discontinuance,  and 
both  parties  were  out  of  Court.  Ward  was 
in  Court  for  the  purpose  of  moving  to  quash 
the  execution,  but  not  as  appearing  to  the 
cause.  If  the  Court  could  reinstate  the 
suit  after  nine  months,  they  might  at  any 
distance  of  time. 

A  motion  to  reinstate  a  cause  ought  al- 
ways to  be  on  some  fact  dehors  the  record. 
Here  there  was  no  fact  dehors  the  record  to 
authorise  a  reinstatement.  On  the  con- 
trary, a  written  agreement  between  the 
plaintiff  and  lK>ng  was  produced,  shewing 
that  Ward,  the  security,  ought  to  be  con- 
sidered as  exonerated.  In  Croughton  v. 
Duval,  3  Call,  69,  the  authorities  on  this 
subject  are  collected  ;(b)  from  which  it 
appears  to  be  the  rule  in  equity,  (and 
Courts  of  lyaw  are  governed  by  the  same 
principle,)  that  by  giving  the  principnl 
further  time  for  payment,  without  the  con- 
currence of  the  surety,  the  latter  is  dis- 
charged. The  motion,  therefore,  was 
against  the  justice  of  the  cause ;  and  Courts 
of  Common  Law  always  decide  motions  on 
principles  of  moral  right. 

4.  The  judgment  of  the  District  Court  is 
altogether  erroneous.  The  entry  of  proceed- 
ings is  very  confused;    but    it   suflSciently 

appears  that  the   supersedeas  applied 

50  only   to   *the  judgment    of    August, 
1797 ;(1)  yet   the   Court  reversed    the 

decision  of  May,  1798.  Thus  the  superse- 
deas was   to   one   judgment;    and   another 

<a)  S  Wasb.  181,  Qordony.  Frazler  &  Ck>8bie. 

(b)  Nisbet  ▼.  Smith.  2  Bro.  Cban.  Cas.  G79;  Rees  v. 
BerrlDfftoD,  3  Vesey.  ]nn.  540:  1  Eq.  Cas.  79,  citing  1 
Vern.  19a    See,  also.  8  Atk.  91. 

(1)  Note.  The  writ  of  supersedeas  described  it  as 
"a  judgment  obtained  tbe  81st  day  of  Aug-ust.  1707, 
by  wblcb  Jadgment  tbe  said  County  Court  refused 
to  continue  tbe  suit  aforesaid  (wblcb  as  to  tbe  said 
William  Ward  bad  lain  dormant)  for  furtber  pro- 
ceedings, to  tbe  Intent  tbat  tbe  said  James  Jobn- 
ston  mlgbt  obtain  judgment  against  bim  tbe  said 
William  Ward,  ordered  tbat  tbe  judgment  against 
tbe  said  Long  sbonld  be  final,  and  awarded  tbe  said 
William  Long  and  William  Ward  tbelr  costs  of  de- 
fending tbe  motion  of  tbe  said  James  Job ns ton:" 
thus  blending  tbe  several  decisions,  and  stating 
tbem  all  as  of  August,  1797.— Note  in  Original  Edi- 
tion. 


was  reversed.  There  is  now  no  judgment 
against  Long  upon  which  an  execution  can 
issue;  and  though  the  judgment  was  con- 
fessed by  him,  the  whole  is  saddled  upon 
Ward.  (2) 

Wirt,  for  the  appellee,  as  to  the  1st  point, 
said,  that  in  this  case  the  action  of  cove- 
nant lay;  and  cited  6  Viner,  375,  pi.  6;  381, 
pi.  21,  22;  376,  pi.  4.  Mr.  Wickham's 
argument  admits  that  covenant  would  lie 
if  the  condition  contained  an  express  stipu- 
lation :  but  from  these  authorities  it  ap- 
pears, that  an  implied  one  will  equally 
authorize  the  action :  and  here  a  stipula- 
tion was  evidently  implied  that  a  title 
should  be  made  to  the  land,  or,  in  case  of 
default  in  that,  the  money  should  be  paid. 
Covenant  would  certainly  lie  against  Long 
(the  principal)  upon  this- condition;  and 
equally  so  against  Ward,  the  security,  (c) 
The  justice  of  the  case  can  as  well  be  at- 
tained in  covenant,  as  in  debt.  Besides, 
the  defendants  by  their  plea  sanctioned 
the  action ;  and  it  would  now  be  a  surprise 
to  permit  them  to  take  advantage  of  this 
objection. 

Both  the  defendants  pleaded,  and  issues 
were  joined.  Both  were  then  before  the 
Court.  The  word  '^defendants'' 
51  *in  the  judgment  of  August,  1797, 
must,  therefore,  be  considered  as  ap- 
plying to  both.  Whenever  a  supersedeas 
is  before  the  Court,  the  whole  case  is 
brought  up ;  and  the  Court  may  look  into 
it,  and  reverse  for  any  other  error  as  well  as 
for  that  assigned  in  the  petition.  By  some 
means,  the  Clerk  and  Counsel  have  amalga- 
mated the  proceedings  of  August,  1797,  and 
May,  1798.  The  District  Court  seems  to 
have  considered  them  as  the  same ;  but  re- 
versed the  judgment  of  May,  1798,  which 
ought  to  be  reversed.  If  the  Court  was 
right  in  considering  the  two  judgments  as 
connected  together,  and  substantially  the 
same,  there  is  then  no  error  in  the  judg- 
ment of  the  District  Court.  As  to  Long* 
the  judgment  of  the  County  Court  is  in  full 
force.  The  proceedings  now  in  question 
have  been  against  Ward  only. 

As  to  the  point,  whether  Ward,  as  secu- 
rity, was  exonerated,  all  the  cases  cited 
were  in  chancery.  There  are  none  such  at 
common  law.  But  if  notice  can  be  taken 
of  such  a  circumstance  in  a  Court  of  Com- 
mon Law,  it  must  be  put  in  issue  by  plea ; 
not  introduced  by  motion.  Besides,  the 
cases  all  turn  on  varying  the  contract  to 
the  injury  of  the  security.  A  mere  en- 
largement of  time  for  payment  is  not,  of 
itself,  sufficient ;  but  there  must,  in  addi- 
tion, be  some  strong  circumstances  of  great 
hardship :  and  no  such  circumstances  exist 
in  this  case. 

Wickham,  in  reply.  I  admit,  if  the  se- 
curity wishes  to  be  relieved  in  a  Court  of 
Common  Law,  it  must  be  by  plea :  but  here 
the  question  occurred  on  the  plaintiff's  mo- 
tion, which  the  Court  was  to  grant,  or 
deny,  as  might  be  equitable.     On  all  extra- 


(2)  Note.  It  appears  from  tbe  record,  tbat  tbe 
execution  (wblcb  issued  against  Long  and  Ward, 
and  was  quasbed  as  to  Ward)  was  returned  by  tbe 
Sberlff  "stayed  by  order  of  plaintiff."  Tbe  date  of 
tbat  execution  does  not  appear.— Note  in  Original 
Edition. 

(c)  6  Vlner,  876,  pi.  4. 


29 


I  MUNF. 


Virginia  Rbports,  Annotatbd. 


52^4 


judicial  motionn,    such  should  be   the   con- 
sideration. 

The  proposition  which  I  lay  down  is, 
that  a  security  is  bound  by  the  terms  of  the 
contract,  and  no  other:  if  the  creditor 
thinks  proper,  by  an  agreement  with  the 
principal,  to  vary  those  terms  in  so  mate- 
rial a  part  as  the  performance,  the  security 
is  no  longer  bound.     The  cases  cited 

52  by  *me  are  not  exactly   the  same   in 
all  their  circumstances;  but  this  prin- 
ciple may  be  extracted  from  them  all. 

Mr.  Wirt  misapprehended  me  on  the  sub- 
ject of  covenant.  If  a  man  articles  to  per- 
form covenants,  under  a  penalty,  damages 
may  be  recovered  to  any  amount:  but  on 
a  bond  with  a  collateral  condition,  (with- 
out any  stipulation  to  perform  the  condi- 
tion,) damages  to  the  amount  of  the 
penalty  only  can  be  recovered.  Is  it  of  no 
consequence  to  the  security  that  he  sees  the 
extent  to  which  he  can  be  bound?  Debt, 
therefore,  (in  which  no  more  than  the  pen- 
alty can  be  recovered,)  and  not  covenant, 
(in  which  the  damages  may  exceed  the 
penalty,)  was  the  proper  remedy  in  this 
case. 

The  declaration  being  bad  in  substance, 
was  not  cured  by  the  defendant's  pleading 
to  it;  for,  after  pleading  to  a  bad  declara- 
tion, you  may  move  in  arrest  of  judgment. 

The  District  Court  erred  in  another  re- 
spect. It  reversed  and  annulled  the  judg- 
ment against  I/ong,  but  did  not  direct 
what  judgment  was  to  be  entered  in  lieu 
thereof. 

Saturday,  March  10.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  1.  The  first  point 
made  by  Mr.  Wickham  was,  that  an  action 
of  covenant  will  not  lie  in  this  case  against 
his  client.  Ward,  as  he  was  only  a  security, 
and  so  named  in  the  condition  of  the  bond, 
given  by  him  and  L/ong,  the  principal,  for 
making  a  title  to  the  lands  in  question : 
but  I  think  the  objection  does  not  lie ;  for 
the  condition  is,  that  the  bond  shall  be 
void,  if  Long,  and  Ward,  his  security, 
make  unto  the  plaintiff,  or  his  heirs,  &c.  a 
clear  deed  in  fee-simple  for  the  lands.  Now 
LK>ng  and  Ward  might  have  been  joint-ten- 
ants, or  tenants  in  common,  or  coparceners 
in  the  land ;  in  which  case  both  must  have 
joined  in  the  conveyance,  though  one  only 
had  sold  to  the  plaintiff;  and  since  the 
condition  imports  that  something  is  to  be 
done  by  both  the  seller  and  the  security, 
(and  not  by  either  of   them    singly,) 

53  we  must  suppose  it  was  understood  *by 
the  parties  that  something  was  nec- 
essary to  be  done  by  both.  Therefore,  an 
action  of  covenant,  I  conceive,  well  lay 
against  both. 

2.  Another  point  was,  that  the  plaintiff, 
Johnston,  having  accepted  a  confession 
of  judgment  against  Long,  the  principal, 
with  a  stay  of  execution,  the  security  was 
thereby  exonerated.  How  far  this  may  be 
the  case  in  a  Court  of  Equity,  it  is  not  for 
me  to  say  at  present;  but  at  law,  I  concur 
with  Mr.  Wirt  that  it  ought  to  have  been 
pleaded  as  a  plea  puis  darrein  continu- 
ance; which  was  not  done.  And,  if  it  had 
been,  I  am  not  prepared  to  say  it  would 
have  had  the  effect  contended  for  by  Mr. 
Wickham ;  but,  upon  this  point,    I  give  no 


opinion;  nor  is  it  necessary;  since  the 
terms  upon  which  the  judgment  was  taken 
do  not  appear  upon  the  record,  at  the  time 
of  the  judgment,  August  31,  1797;  nor  at 
any  time  before.  Anjl  I  hold  that  all  that 
was  done  in  the  County  Court  afterwards 
forms  no  part  of  the  case;  the  writ  of  su- 
persedeas referring  expressly  to  the  judg- 
ment rendered  on  that  day,  although  the 
Clerk  has  confounded  the  judgment  of  that 
day,  with  subsequent  proceedings  six 
months  after. 

The  entry  of  the  judgment  against  both 
defendants,  on  the  confession  of  one  only, 
was  clearly  erroneous ;  and  that  error  ought 
to  have  been  corrected  by  the  District 
Court ;  which,  however,  it  has  omitted  to  do. 
It  is  therefore  incumbent  upon  this  Court 
to  do  it.  A  majority  of  the  Court  I  under- 
stand to  be  of  opinion,  that  the  District 
Court  ought  to  have  permitted  the  defend- 
ant to  plead  the  acceptance  of  a  confession 
of  judgment  by  Long,  with  a  stay  of  exe- 
cution, as  a  plea  puis  darrein  continuance. 
If  he  had  offered  to  plead  such  a  plea,  I 
should  have  thought  the  Court  ought  not  to 
have  rejected  it;  as  it  might  have  been  de- 
murred to,  and  the  question  of  law  would 
then  have  been  brought  regularly  before  the 
Court :  but  I  am  not  prepared  to  say  that 
the  Court  erred  in  not  giving  a  permission 
which  does  not  appear  to  have  been 
54  asked.  I  submit,  *however,  to  the 
opinion  of  the  other  members  of  the 
Court,  as  it  may  be  the  means  of  settling  a 
question  of  general  importance  by  a  solemn 
decision  hereafter. 

JUDGE  ROANE.  The  proceedings  in 
this  case  are  extremely  loose  and  irregular : 
but  it  is  evident,  that  the  judgment  of  Au- 
gust, 1797,  against  both  defendants  on  the 
confession  of  Long  only,  is  erroneous;  and 
so  are  some  of  the  subsequent  proceedings 
of  the  County  Court,  which  would  neither 
permit  the  appellee  to  consider  the  judg- 
ment of  August,  1797,  as  also  extending  to 
Ward,  (and  consequently  to  charge  him  by 
an  execution,)  nor  permit  him  to  go  on, 
and  get  a  judgment  against  him.  I  consider 
all  these  proceedings  to  have  been  brought 
up  by  the  supersedeas,  and  that  they 
should  be  reversed,  (if  it  be  necessary  aa 
to  the  latter, )  and  a  judgment  rendered 
against  Long  only,  on  his  confession ;  re- 
taining the  cause  also  for  trial  against 
Ward  in  the  District  Court.  But,  as  it 
judicially  appeared  to  the  District  Court, 
on  the  bill  of  exceptions  stated  in  the  rec- 
ord, that  the  judgment  against  Long  was 
in  consequence  of  a  new  agreement  to 
which  the  appellant,  Ward,  was  no  party, 
he  ought  to  have  been  permitted  by  the 
District  Court  to  avail  himself  of  that  cir- 
cumstance, (if  it  would  legally  avail  him,) 
and  that,  although  the  agreement,  in  fact, 
took  effect  prior  to  the  confession  of  the 
j*idgment  in  the  County  Court. 

I  am,  therefore,  of  opinion  to  reverse  the 
judgment  of  August,  1797,  rendered  against 
both  defendants;  to  enter  one  against  Long 
pursuant  to  the  agreement  in  his  bond ; 
and  retain  the  cause  for  trial  as  to  Ward, 
with  liberty  for  him  to  change  his  plea, 
if  he  thinks  it  necessary. 

JUDGE  FLEMING.  There  is  no  differ- 
ence of  opinion  as  to  the  merits  of  the  case. 
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One  Jadge  only  doubted     whether     there 

was  error  in  not  giving  the  appellant  leave 

to  plead  the    new  matter  by   way  of 

55  plea  puis  darrein  continuance.     *But 
a  majority   of  the  Court  is  in  favour 

of  the  following  judgment. 

The  judgment  of  the  District  Court  of 
May  27,  1802,  ia  to  be  reversed.  *'And  this 
Court  is  further  of  opinion,  that  there  ia  no 
error  in  so  much  of  the  judgment  of  the 
said  District  Court,  rendered  oa  the  day 
of  October,  1800,  as  reverses  the  judgment 
-of  the  County  Court  of  Greenbrier  of  the 
thirty-first  of  August,  1797,  in  favour  of  the 
said  Johnston  against  William  LK>ag  and 
the  said  Ward,  and  retains  the  cause  in  the 
District  Court  for  a  trial  thereof  to  be  bad 
t>etween  the  said  Johnston  and  Ward.  But 
a  majority  of  this  Court  is  ot  opinion,  that 
there  is  error  in  the  said  judgment  of  the 
District  Court  in  directing  the  cause  to  be 
tried  on  the  issue  already  joined  between 
the  said  parties  in  the  said  County  Court, 
without  giving  leave  to  the  said  Ward  to 
plead  any  matter  subsequent  to  the  original 
plea,  or  such  other  matters,  in  the  nature 
of  a  plea  puis  darrein  continuance,  as  he 
might  be  advised  for  his  further  defence. 
And  this  Court  is  also  of  opinion,  that  there 
is  error  in  the  judgment  of  the  said  District 
0>nrt  in  not  proceeding  to  render  such 
judgment  as  the  said  County  Court  ought 
to  have  given  upon  the  confession  of  the 
plaintiff's  action  in  that  Court  by  the  de- 
fendant Long.  Therefore,  it  is  further 
considered,  that  the  said  judgment  of  the 
District  Court  of  the  day  of  October, 
1800,  and  also  that  of  the  County  Court 
aforesaid,  be  reversed  and  annulled,  and 
that  the  said  Johnston  recover  against  the 
said  Ward  his  costs  in  the  District  Court. 
And  further  it  is  considered,  that  the  said 
Johnston  recover  against  the  said  Long  the 
sum  of  two  hundred  pounds,  with  interest 
thereon  at  the  rate  of  five  per  centum  per  an- 
num, from  the  thirtieth  day  of  September, 
1794,  the  sum  agreed  on  as  the  measure  of 
damages  between  the  said  Johnston  and 
Long,  according  to  the  tenor  and  effect  of 
the  defendant  Long's  bond  to  the  said 
Johnston ;  also  his  costs  by  him  expended 
in  the  prosecution  of  his  suit  in  the  said 
County  Court  antecedent  to  the  confession 
of     judgment    by  the    said    William 

56  *Long.     And  it  is  ordered,   that  a  new 
trial  be  had  in  the  cause  between  the 

said  Johnston  and  Ward,  with  leave  to  the 
said  Ward  to  plead  any  matter  subsequent 
to  the  original  plea,  or  such  other  matter 
in  the  nature  of  a  plea  puis  darrein  contin- 
uance, as  he  may  be  advised  for  his  further 
defence. ' '  

Diggss's  Exscutor  v.  Dunn's  Executor. 

Tuesday.  Marcb  18, 1810. 

f.  Offlee    Jadirsi«nt  —  Entry -- Clerical     Misprision— 

Amendment*— A  Jadffment  at  rules  in  tbe  Clerk's 

office  of  a  County  Court  oug-ht  to  be  entered  as  of 

the  last  day  of  the  succeedincr  quarterly  term: 


*JadKmfents~Bntry  at  Rnlea— Amendment.— In  Shel- 
tonv.  Welsh,  TLeiffh  178.  it  Is  said:  "In  DiooM  t>. 
Dvnn,  I  Munf.  60,  the  entries  at  the  rules  seem  not 
only  to  have  been  regarded  as  amendable,  but  this 
court  considered  the  record  as  If  it  had  actually 
been  amended  as  it  ouffht  to  have  been." 


but,  if  it  be  entered  as  at  rules  only,  it  is  merely  a 
clerical  misprision,  and  therefore  amendable. 
a.  Same— Action  on— Immaterial  Variance.— In  such 
case,  if  the  judg-ment  be  declared  upon  as  of  a 
quarterly  term,  and  the  transcript  produced  be 
of  a  Judg-ment  at  rules,  (which  ouffht  to  have 
been  entered  as  of  such  quarterly  term,)  the  vari- 
ance is  immaterial. 

This  was  an  action  of  debt  by  Ware,  ex- 
ecutor of  Digges,  against  Crozton,  executor 
of  Dunn,  in  the  District  Court  of  King  and 
Queen,  on  a  judgment  of  the  County  Court 
of  Essex.  The  declaration  set  it  forth  as  a 
judgment  against  William  Dunn,  adminis- 
trator of  William  Young,  jun.  deceased, 
rendered  at  August  quarterly  term,  1788, 
^'as  by  the  transcript  of  the  record  and  pro- 
ceedings thereof  aforesaid  here  in  Court 
produced  manifestly  appears."  The  de- 
fendant pleaded,  1.  That  he  did  not  detain 
the  debt  in  the  declaration  mentioned ;  2. 
No  such  record ;  and,  3.  That  William  Dunn 
had  fully  administered.  The  plaintiff 
joined  issue  to  the  first  plea ;  to  the  second 
replied,  that  there  is  such  record,  &c.  and 
this  he  is  ready  to  verify  by  a  transcript 
thereof;  and  he  prays  that  the  said  tran- 
script may  now  here  be  viewed  and 
inspected,  whereupon  he  prays  judgment, 
&c.  and  demurred  to  the  third  plea; 
to  which  demurrer  there  was  no  joinder. 
At  a  subsequent  District  Court  ''came 
the  parties  by  their  attorneys,  and  the 
Clerk  of  Essex  County  Court  appeared 
in    Court,    and    produced    for    the   inspec- 


Same— Pallnre  of  Officer  to  Enter— Effect.— The  au- 
thorities flrenerally  hold  that  the  statutes  relating 
to  the  recordation  of  deeds  and  docketing  of  Judg- 
ments are  merely  directory  and  the  failure  of  the 
clerk  or  other  officer  to  comply  with  their  provi- 
sions cannot  affect  the  rights  of  parties  claiming 
under  sach  deeds  or  Judgments.  Thus,  in  Diooes  v. 
JDunn,  1  Mur^f.  M.  it  was  held  that  although  the  stat> 
ute  required  that  all  Judgments  of  the  county  court 
by  default  should  be  entered  by  the  clerk  as  of  the 
last  day  of  the  term,  it  was  nevertheless  a  valid 
Judgment,  notwithstanding  the  failure  of  the  clerk 
to  make  the  entry.  Shadrack  v.  Woolfolk,  82  Qratt. 
719, 718.  To  the  same  effect,  the  principal  case  was 
cited  in  McClain  v.  Davis.  87  W.  Va.  388, 16  S.  £.  Rep. 
888,  dissenting  opinion  of  Bramnon,  J. 

In  Shadrack  V.  Woolfolk,  82  Qratt  716,  it  is  said: 
"In  the  case  of  Diaaet  v,  Dunn,  1  Munf.,  already  cited, 
an  action  was  brought  on  the  Judgment,  and  al- 
though the  clerk  had  not  entered  it  up  upon  his  or- 
der book,  it  was  nevertheless  treated  as  a  valid 
Judgment,  as  of  the  last  day  of  the  court,  under  the 
statute.  The  court  considered  the  omission  as  a 
mere  clerical  misprision,  which  could  not  prejudice 
the  party,  and  that  the  Judgment  was  equally  valid, 
as  though  the  clerk  had  performed  his  duty  in  the 
premises." 

Record— Clerical  Errors— How  Amended.— The  cor- 
rection of  a  clerical  error  belongs  to  the  court 
whose  officer  committed  it.  The  remedy  is  by  mo- 
tion to  that  court  and  not  by  appeal  to  a  superior 
court.  Snead  v.  Coleman,  7  Gratt  800,  citing  the 
principal  case;  Eubank  v.  Ralls,  4  Leigh  808  (which 
also  cites  the  principal  case  at  page  818) :  Shelton  v. 
Welsh,  7  Leigh  175. 

On  the  question  of  the  amendment  of  the  record, 
see  further,  foot-noU  to  Price  v.  Com.,  88  Qratt.  820; 
foot-note  to  Freeland  v.  Fields,  6  Call  12;  Qoolsby  v. 
St  John,25Qratt  168;  monographic  no^«  on  "Amend- 
ments** appended  to  Snead  y.  Coleman.  7  Qratt.  800. 
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tion  of  the  Court  the  original  papers  filed 
in  Essex  Court,  on  which  the  judgment 
in  the  declaration  is  said  to  be  rendered, 
together  with  the  minute  and  record  books 
as  kept  by  the  said  Clerk  of  Essex ;  and  the 
Court  having  inspected  the  same,  was 

57  of  opinion  that  there  *is  not  any  such 
record,    &c.    as  by  the  declaration  is 

supposed."  Judgment  was  therefore  given 
for  the  defendant ;  from  which  the  pUintifif 
appealed. 

The  transcript  of  the  record  of  the  County 
Court  of  Essex,  which  was  '*filed  in  this 
cause,"  shewed  that  the  judgment  rendered 
there  was  at  Rules  in  the  Clerk's  office,  July 
22,  1798;  the  defendant  having  failed  to 
plead. 

Randolph,  for  the  appellant.  There  was 
no  variance  between  the  judgment  declared 
upon  and  that  produced.  The  judgment  be- 
ing entered  at  Rules  in  July,  was  properly 
stated  as  of  the  ensuing  quarterly  term,  at 
which  it  might  have  been  set  aside ;  and 
such,  I  understand,  is  the  uniform  practice. 

Wickham,  contra.  The  transcript  said  to 
have  been  filed  in  the  cause  is  not  to  be  re- 
garded as  a  part  of  the  record ;  not  having 
been  made  so  by  a  bill  of  exceptions.  That 
paper,  then,  being  thrown  out  of  the  case, 
there  is  nothing  to  shew  upon  what  ground 
the  Court  decided.  The  Clerk  of  Essex  pro- 
duced the  original  papers,  the  minute  and 
record  books ;  and  the  Court,  upon  inspect- 
ing those  documents,  determined  that,  in 
point  of  fact,  there  was  no  such  record.  To 
this  decision  no  exception  was  taken ;  and 
therefore  this  Court  should  affirm  it ;  jtpon 
the  principle  that  every  Court  must  be  pre- 
sumed to  have  done  right  till  the  contrary 
appears. 

Randolph,  in  reply.  The  transcript  in 
question  was  regularly  incorporated  in  the 
proceedings  by  a  profert.  A  bill  of  excep- 
tions was  therefore  not  necessary. 

Thursday,  March  29.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.     Ware,  as  executor  of 

Digges,  brought  an  action  of   debt  against 

Croxton,     executor     of     Dunn,     on 

58  *a  judgment  alleged  to  have  been  ob- 
tained by  him  at  a   quarterly  session 

Court,  held  in  the  County  of  Essex,  in  the 
month  of  August,  1788,  against  the  said 
Dunn,  in  his  life-time.  The  defendant 
pleaded  no  such  record  as  by  the  declaration 
is  supposed.  The  plaintiff  replied  that 
there  is  such  a  record ;  and  this  he  is  ready 
to  verily  by  a  transcript  of  that  record,  and 
prays  that  that  may  be  seen  and  inspected 
by  the  Court:  there  is  no  similiter  entered 
on  the  part  of  the  defendant.  This,  how- 
ever, was  probably  aided  by  there  being 
a  negative  and  affirmative  in  the  pleadings, 
as  in  the  case  of  Brewer  v.  Tarpley.(a) 
But,  at  a  subsequent  day,  **came  the  par- 
ties, by  their  attorneys,  and  the  Clerk  of 
Edsex  County  Court  appeared  in  Court,  and 
produced  for  the  inspection  of  the  Court  the 
original  papers  filed  in  Essex  Court,  on 
which  the  judgment  in  the  declaration  is 
said  to  be  rendered,  together  with  the  min- 
ute and  record  books,  as  kept  by  the  said 
Clerk  of  Essex,  and  the  Court  having  in- 
spected the  same,  was  of  opinion,  that  there 
is  not  any  such  record  as  by  the  declaration 


(a)  1  Wash.  888. 


is  supposed,  as  the  defendant  in  pleading 
hath  alleged,"  and  thereupon  gave  judg- 
ment for  the  defendant,  that  the  plaintiff 
take  nothing  by  his  bill,  Ac.  from  which 
judgment  there  is  an  appeal   to  this  Court. 

As  the  plaintiff  did  not  think  proper  to 
spread  the  evidence  upon  which  the  Court 
grounded  their  decision  upon  the  record, 
this  Court  must  presume  the  judgment  of 
the  Court  pronounced  upon  inspection  of 
the  records  of  the  County  Court  of  Essex  to 
be  correct.  But,  were  this  otherwise,  the 
transcript  of  a  record  of  a  judgment  entered 
at  the  Rules  of  July  (were  it  certain  that 
that  entry  was  a  confirmation  of  a  formal 
conditional  order,  which  is  by  no  means 
clear  in  my  opinion)  would  not  verify  a 
judgment  had  at  the  succeeding  August 
quarterly  term,  as  the  judgment  stated  in 
the  declaration  is  charged  to  have  been. 
For  these  judgments  might  have  been  set 
aside  at  the  succeeding  August  term  by 
the  defendant's  appearance,  and  pleading 
to  the  action;  and,  if  it  were  not, 
59  it  was  the  duty  *of  the  Clerk  to  have 
entered  it  as  of  that  term,  pursuant 
to  the  directions  of  the  act.(b)  But  it 
stands  in  the  transcript  inserted  in  this 
record,  as  a  judgment  entered  at  the  Rules 
in  July,  instead  of  a  judgment  of  the  suc- 
ceeding term.  I  am  therefore  of  opinion  the 
judgment  should  be  affirmed. 

JUDGE  ROANE.  The  declaration  makes 
a  profert  of  a  transcript  of  a  record,  and 
proceedings  containing  a  judgment  rendered 
at  the  Essex  August  quarterly  term ;  and 
the  transcript  filed  in  the  cause  is  to  be 
taken  as  that  transcript :  the  plea  is,  that 
there  is  not  any  such  record.  The  plaintiff 
replies  that  there  is  such  a  record,  wbich 
he  is  ready  to  verify  by  a  transcript  of  the 
record;  and  prays  that  that  transcript  may 
now  be  viewed  and  inspected  hj  the  Court. 

This  would  seem  to  tie  down  the  judg- 
ment of  the  Court  to  be  pronounced  upon  the 
transcript  thus  put  in  issue,  and  make 
the  judgment  of  the  Court  as  given  upon  the 
original  papers  irregular  and  improper,  (c) 
The  transcript  thus  referred  to  exhibits  a 
judgment  rendered  at  the  Essex  July  Rules 
preceding  the  August  term  stated  in  the 
declaration,  and  corresponding  in  other  re- 
spects with  the  judgment  so  stated ;  and 
the  question  is,  whether  this  record  suffi- 
ciently corresponds  with  that  stated  in  the 
declaration.  It  was  decided  in  Hunt  v. 
Wilkinson,  (d)  that  an  office  judgment  is 
not  to  be  considered  as  a  judgment  till  the 
ensuing  quarterly  term  has  elapsed ;  that 
is,  the  operation  of  the  general  law,  upon  a 
judgment  given  at  the  Rules  at  a  previous 
term,  makes  it,  in  effect,  to  have  been  given 
at  such  quarterly  term.  But  the  question 
still  recurs,  was  it  necessary  to  state  all 
this,  circuitously,  in  the  declaration ;  or 
would  it  not  suffice  to  take  the  more  direct 
course  of  simply  stating  it  to  be  a  judg- 
ment of  the  quarterly  term?  Undoubtedly 
the  latter  course  is  sufficient:  there  are 
many  instances  in  the  law  in  which  it  is 
sufficient  to  state  the  purport  of  a  deed  or 
document  according  to  its  legal  operation. 


|b)  1  Rev.  Code,  c.  86,  8.  42.  and  c.  07,  8.  &0. 
c)  See  upon  this  subject    the  case  of  Burk  v. 
TraiTff,  8  Wash.  21S. 
(d)  S  Call.  40. 
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In  the  case  before  tis,  there  is  no  vari- 

60  ance  between  *the  transcript  declared 
on,  and    that   produced  in    evidence, 

that  is  not  cured  and  remedied  by  the  opera- 
tion of  a  general  law ;  there  has  been  no 
omission  in  the  declaration  which  is  not 
justified  on  the  ground  of  avoiding  a  use- 
less and  unnecessary  circuity. 

With  respect  to  the  reference  in  the 
County  Court  law; (a)  it  only  refers  to  the 
District  Court  law  as  to  the  manner  and 
terms  of  settin^r  aside  office  judgments:  it 
does  not  render  it  indispensable  to  the  va- 
lidity of  an  office  judgment  that  it  should 
be  entered  by  the  Clerk  as  of  the  last  day  of 
the  term,  as  is  provided  in  relation  to  judg- 
ments in  the  District  Courts.  There  is  then 
no  misprision  in  not  having  done  this  in  the 
case  before  us;  at  least  none  which  will 
prevent  our  considering  the  judgment  as 
being  a  judgment  of  the  August  quarterly 
term. 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Court,  on  the  plea  of  nul  tiel 
record,  is  erroneous ;  that  it  ought  to  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  as  to  the  two  remaining  pleas. 

JUDGE  FIvEMING.  The  only  question 
in  this  case  is,  whether  there  be  a  record  of 
snch  a  judgment  as  is  stated  in  the  declara- 
tion? The  plaintiff  declared  on  a  judgment 
recovered,  at  a  quarterly  session  Court 
holden  in  the  County  of  Essex,  in  the  month 
of  August,  1788,  of  William  Dunn,  (B.)  ad- 
ministrator, Ac.  of  William  Young,  jun,  de- 
ceased, as  well  for  a  debt  of  4001.  specie 
currency,  as  2101b.  of  tobacco,  and  Is.  6d. 
for  costs.  The  defendant  pleaded  that  there 
is  not  any  such  record  of  the  recovery,  Ac. 
as  by  his  declaration  is  above  8Ui)posed : 
and  the  plaintiff  replied,  that  there  is  such 
record  of  the  recovery  aforesaid  remaining 
in  the  aforesaid  Court  of  Essex  County,  &c. 
and  prayed  that  the  transcript  of  the  said 
record  might  be  viewed  and  inspected  by 
the  Court,  Ac.  And,  at  a  subsequent  day, 
in  presence  of  the  parties,  by  their  attor- 
neys, the  Clerk  of  Essex  County  Court  ap- 
peared in  the  District  Court  of  King 

61  and  Queen,  where  the  suit  *was  pend- 
ing, and  produce,  for  the    inspection 

of  the  Court,  the  original  papers  iiled  in 
Essex  Court,  on  which  the  judgment  in  the 
declaration  is  said  to  be  rendered,  together 
with  the  minute  and  record  books,  as  kept 
by  the  said  Clerk  of  Essex,  which,  to  be 
sure,  were  of  equal  validity  with  a  tran- 
script of  the  record;  and  the  Court,  having 
inspected  the  same,  was  of  opinion  that 
there  was  not  any  such  record  of  the  recovery 
of  the  4001.,  2101b.  of  tobacco,  and  Is.  6d. 
against  the  said  William  Dunn,  as  admin- 
istrator of  William  Young,  deceased,  as  by 
the  declaration  is  supposed,  and  gave  judg- 
ment for  the  defendant.  From  which  judg- 
:ment  the  plaintiff  appealed  to  this  Court. 
And  a  transcript  of  the  record,  inspected 
by  the  District  Court,  and  on  which  judg- 
ment for  the  defendant  was,  in  my  concep- 
tion, very  improperly  rendered,  is  filed  in 
this  cause,  and  is  now  part  of  the  record 
before  the  Court ;  on  inspection  whereof  it 
appears  that,  at  the  Rules  held  in  the 
Clerk's  office  of  Essex  County,  on  the  22d 
day  of  July,  1788,  judgment  was  granted  to 


<a)  1  Rev.  Code,  p.  88,  s.  29. 
V  R,  1  Mnnf— 3 


the  plaintiff  Robert  Ware,  against  William 
Dunn,  (B.)  administrator,  Ac.  of  William 
Young,  deceased,  for  4001.  specie  currency , 
for  debt,  and  2101b.  of  tobacco,  and  Is.  6d. 
for  costs,  which  is  precisely  the  amount  of 
th«  judgment  stated  in  the  declaration ;  but 
it  is  objected  that  it  is  there  stated  to  have 
been  recovered  in  the  month  of  August, 
1788,  when  it  appears  by  the  record  to  have 
been  entered  at  the  Rules  in  the  month  of 
July  preceding.  But  let  us  see  what  the 
law  says  on  the  subject.  By  the  act  con- 
cerning County  and  Corporation  Courts  of 
1792,0.27,  s.  29, (b)  it  is  enacted,  that 
where  any  final  judgment  shall  be  entered 
up  in  the  office,  Ac.  by  default,  execution 
may  issue  thereon,  after  the  next  succeed- 
ing quarterly  Court,  unless  the  same  be  set 
aside  during  such  Court,  in  like  manner  as 
office  judgments  in  the  District  Courts  may 
be  set  aside.  By  the  District  Court  law,  c. 
66,  s.  *42,(c)  all  judgments  by  default,  Ac. 
obtained  in  the  office,  and  not  set   aside  on 

some  day  of  the  next  succeeding  Dis- 
62        trict    Court,    shall  be  entered  *by  the 

Clerk,  as  of  the  last  day  of  the  term ; 
which  judgments  shall  be  final  in  actions 
of  debt  founded  on  any  specialty,  bill,  or 
note  in  writing,  Ac.  By  the  69th  section 
of  the  County  Court  law,  the  proceedings 
in  the  said  Courts,  in  common  law  cases, 
shall,  as  nearly  as  may  be,  conform  to  the 
practice  in  the  District  Courts,  (d) 

This  judgment,  then,  obtained  at  the 
Rules,  in  the  office  of  Essex  County,  the  22d 
day  of  July,  1788,  ought,  according  to  the 
directions  of  the  law,  to  have  been  entered 
by  the  Clerk,  as  of  the  last  day  of  the  suc- 
ceeding quarterly  term,  which  was  in  Au- 
gust following;  because  the  defendant  was 
at  liberty,  during  all  that  term,  to  set  the 
office  judgment  aside,  by  pleading  to  issue. 
And  the  Clerk,  by  not  having  so  entered  it, 
was  guilty  of  a  misprision,  the  meaning  of 
which  I  take  to  be,  a  mistake,  an  oversight, 
an  omission,  or  neglect,  in  entering  up  a 
record ;  and  the  failing,  or  neglecting,  to 
enter  the  judgment  before  us,  as  of  the  last 
day  of  the  August  quarterly  term,  next  suc- 
ceeding the  office  judgment,  was  clearly,  in 
my  apprehension,  a  misprision ;  and  the 
entry  ought  to  have  been  amended,  agree- 
ably to  the  directions  of  the  law ;  and.  ac- 
cording to  the  plain  construction  of  which, 
and  to  the  decision  in  the  case  of  Hunt  v. 
Wilkinson,  (e)  the  judgment  was  incomplete, 
and  in  abeyance,  (nor  could  execution  have 
been  had  thereon,)  until  the  end  of  the  Au- 
gust quarterly  term  next  succeeding  the 
office  judgment.  The  plaintiff,  then,  in 
my  conception,  properly  stated  it,  in  his 
declaration,  to  have  been  a  judgment  recov- 
ered in  the  month  of  August,  1788.  I  am 
therefore  of  opinion,  that  the  judgment  of 
the  District  Court  is  erroneous,  and  ought 
to  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

By  the  majority  of  the  Court  the  judg- 
ment was  reversed,  and  the  cause  remanded 
for  further  proceedings  on  the  issue,  which 
had  not  been  tried,  and  on  the  demurrer,  as 
to  which  there  was  no  joinder. 


(b)  1  Rev.  Code,  p.  88. 

(c)  Ibid.  p.  80. 

(d)  1  Rev.  Code,  p.  98. 

(e)  8  Call.  49. 
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bond  belnff  ffiven  to  make  a  title  to  a  particular 
tract  of  land  "to  contain  a  certain  number  of 
acres,"  but  not  binding  the  obligors  to  convey  any 
other  specific  lands  to  make  crood  a  deficiency;  the 
only  remedy  for  such  deficiency  is  a  proportion- 
able compensation  in  money,  according-  to  the 
price  agreed  on  for  the  whole  tract,  with  lawful 
interest  from  the  time  the  same  was  payable. 

a.  Chancery  Practice— Joint  Answer— Case  at  Bar.— An 
answer  filed  in  the  name  of  one  of  three  executors 
(the  decree  being  in  favour  of  the  plaintiff)  not  to 
be  taken  as  their  Joint  answer,  notwithstanding- 
the  Clerk  in  the  transcript  of  the  record  says  that 
they  appeared  by  counsel  and  filed  their  answer, 
and  nd  steps  were  taken  to  compel  a  further  an- 
swer from  them. 

3.  Same— Specific  Performance— Contract  Relating  to 
Land— Deficiency  of  Quantity.*— Where  a  plaintiff 
sues  in  Chancery  for  a  conveyance  of  a  specific 
tract  of  land,  and  also  for  a  conveyance  of  other 
lands  to  make  up  a  deficiency  of  quantity;  (relat- 
ing to  which  deficiency  he  prays  a  discovery;)  but, 
according-  to  the  contract,  appears  entitled  to 
compensation  In  money,  and  not  in  lands,  the 
Court,  after  decreeing  the  first  mentioned  convey- 
ance, (the  deficiency,  and  the  sum  to  be  allowed 
for  it,  being-  ascertained,)  will  go  on  to  decree  the 
compensation,  without  turninsr  over  the  party  to  a 
Court  of  law. 

This  was  a  suit  in  Chancery  brought  in 
the  County  Court  of  Fauquier,  by  William 
Heale  against  Charles  Chinn,  Rawleigh 
Chinn,  and  John  Chinn,  executors  of 
Charles  Chinn,  deceased. 

The  object  of  the  bill  was  to  compel  a 
conveyance  of  a  tract  of  land  sold  to  the 
plaintiff  by  the  defendants,  under  the  will 
ot  their  testator,  **as  containing  two  hun- 
dred acres,"  and  an  additional   conveyance 


*Chancery  Practice— Specific  Performance— Contract 
Relatlnsr  to  Land— Deficiency  of  Quantity.— On  this 
subject,  see  Mills  v.  Bell,  8  Call  820;  Chinn  v.  Heale, 
1  Munf.  63;  QranUand  v.  Wiffht.  2Munf.  179,  and  Nel- 
son V.  Carring-ton.  4  Munf.  332,  cited  in  Cabell  v. 
Roberts.  6  Rand.  583. 

On  the  subject  of  specific  performance,  see  gener- 
ally, monographic  noU  on  "Specific  Performance" 
appended  to  Hanna  v.  Wilson.  3  Gratt  243. 

Chancery  Jurisdiction- Full  Relief.— Johnson,  J.,  in 
delivering- the  opinion  of  the  court  in  Western,  M. 
&  M.  Co.  V.  The  Virginia  Cannel  Coal  Co.,  10  W.  Va. 
287,  said:  "I  don't  think  there  Is  any  question  bet- 
ter settled  than  where  a  court  of  chancery  has 
jurisdiction  for  one  purpose,  it  will  not  send  the 
parties  back  to  a  court  of  la-w,  but  will  retain  the 
lurlsdiction  for  all  purposes,  and  do  complete  jus- 
tice between  the  parties.  Havly  v.  Cramer,  4  Cow. 
(N.  Y.)  717;  Cfhinn  v.  IleaU,  1  Munf.  68;  Chichester  v. 
Vass,  1  Munf.  98;  Morrell  v.  Munn,  38  N.  Y.  137;  Tay- 
lor V.  Merchants*  Fire  Ins.  Co.,  9  How.  890;  Taylor  v. 
Taylor.  43  N.  Y.  578;  Stuart  v.  Coalter.  4  Rand.  74; 
Cady  V.  Gale,  5  W.  Va.  56«. " 

Where  equity  can  do  complete  justice  between 
the  parties,  it  will  not  turn  them  out  of  court  to 
pursue  their  remedy  at  law.  McComas  v.  Easley,  21 
Gratt  31,  citing  the  principal  case  and  5  Pet  U.  S. 
R.  283.  To  the  same  effect  the  principal  case  was 
also  cited  in  Baldenberg-  v.  Warden,  14  W.  Va.  407. 

See  g-enerally,  monofirraphic  note  on  "Jurisdiction'' 
appended  to  Phlppen  v.  Durham,  8  Gratt  457. 


of  part  of  the  adjoining^  land,  (h^ld  bjr  the 
defendant  Charles  Chinn,)  to  make  up  a 
deficiency-  of  quantity  in  the  said  tract,  ac- 
cording to  an  alleged  agreement  between 
the  defendants  and  the  plaintiff.  It  ap- 
peared from  the  bill,  answer  and  exhibits, 
that  the  plaintiff  held  (by  deed  from  George 
Heale,  his  father,  who  bought  of  Rawleigh 
Shearman)  two  hundred  acres  of  land  de- 
vised to  the  said  Shearman  by  the 
will  of  Rawleigh  Chinn,  deceased;  ad- 
joining to  which  lay  the  land  sold  as 
aforesaid  by  the  defendants  to  the  plain- 
tiff; being  other  two  hundred  acres 
devised  by  the  same  will  to  Bryan 
Stott,  under  whom  the  testator  of  the 
defendants  claimed.  The  several  de- 
vises to  Rawleigh  Shearman  and  Bryan 
Stott  were  of  so  many  acres  of  land  out  of 
a  larger  tract  in  Prince  William  County, 
(afterwards  Fauquier,)  and  not  by  metes 
and  bounds.  The  plaintiff  contended  that 
Shearman's  land  was  laid  off  for  him  (after 
Rawleigh  Chinn's  death)  in  a  manner  cor- 
responding with  certain  lines  represented 
in  a  plat  and  certificate  of  survey  made  by 
a  certain  James  Routt  by  order  of  the  Court, 
and  in  ptesence  of  the  parties,  as  the  sur- 
veyor certified;  (which  order  was 
64  made,  however,  on  the  plaintiff's  "mo- 
tion before  his  bill  was  filed;)  that  a 
certain  green  line,  £.  F.,  (designated  in 
the  said  plat,)  divided  the  same  from  the 
land  devised  to  Bryan  Stott,  which  lay  on 
the  west  of  that  line,  and  was  bounded  as 
described  therein ;  according  to  which  plat 
there  was  a  deficiency  ot  quantity  in  the 
last-mentioned  tract. 

The  plaintiff  farther  alleged  that  a  pri- 
vate survey,  by  consent  of  parties,  and  in 
their  presence,  was  made  before  he  gave 
his  bond  for  the  purchase-money ;  by  which 
survey  the  dividing  line  was  run,  nearly, 
if  not  entirely,  as  represented  by  the  said 
green  line  and  letters  E.  F.,  and  (as  he 
conceived)  was  settled  without  the  necessity 
of  further  dispute;  but  accordingly  to  that 
survey  the  land  fell  short  about  49  acres ; 
that  he  then  proposed  to  purchase  from  the 
defendants  the  land  which  had  been  devised 
to  Bryan  Stott,  at  20s.  per  acre,  agreeable 
to  the  said  private  survey ;  to  which  he  was 
answered  by  the  defendants  that,  if  he 
would  take  200  hundred  acres  at  that  price, 
he  might  have  it;  and  the  difference  in 
quantity  should  be  made  up  from  the  ad- 
joining lands. 

The  defendant  Charles  Chinn  in  his  an- 
swer declared  he  had  understood  that  after 
the  death  of  Rawleigh  Chinn  the  whole  four 
hundred  acres  above  mentioned  were  laid 
off  together  in  one  undivided  body ;  that  he 
had  never  understood  there  was  any  divi- 
sion of  the  said  land  between  Shearman 
and  Stott;  that  he  had  searched  several 
offices  to  find  the  said  division,  but  never 
could;  that,  in  a  deed  from  Rawleigh 
Downman  (who .  claimed  under  William 
Downman  the  purchaser  from  Stott)  to 
Charles  Chinn,  the  defendants'  testator, 
the  land  devised  to  Stott  was  particularly 
described ;  that  the  boundaries  therein  men- 
tioned contained  two  hundred  acres,  or 
rather  upwards;  and  the  defendant  sup- 
posed, if  there  ever  was  a  division,  it  must 
have  been  made  according   to  the  lines  de- 
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scribed  in  that  deed.  He  contended  that 
the  plaintifp  now  had  the  whole  title  of 
Shearman  and  Stott ;  and  if  there  was  a 
deficiency  in  the  whole  quantity  of  four 
hundred  acres,  it  should  be  made  up 
65  *to  him  out  of  the  residue  of  Raw- 
lei£:h  Chinn 's  tract,  and  not  out  of 
the  estate  of  Charles  Chinn.  He  denied 
that  he  ever  agreed  to  make  up  any  defi- 
ciency of  the  said  two  hundred  acres  out  of 
his  own  land,  or  any  now  in  his  possession, 
averringf  that  the  bond  for  a  conveyance 
referred  to  in  the  bill  would  show  what 
land  he  was  bound  to  convey;  beyond 
which,  he  was  advised  he  was  not  bound. 

The  bond  last  mentioned,  dated  September 
29th,  1788,  was  from  Charles  Chinn,  Raw- 
lei^h  Chinn,  and  John  Chinn  to  the  plain- 
tiff. They  bound  themselves  ^'executors  of 
Charles  Chinn,  deceased,"  jointly  and  sev- 
erally, in  the  penal  sum  of  five  hundred 
pounds;  subject  to  a  condition  reciting  that 
*' whereas,  at  a  public  sale  of  the  land  be- 
longing to  the  estate  of  said  Charles  Chinn, 
the  said  William  Heale  purchased  a  lot 
thereof  containing  two  hundred  acres,  being 
the  land  which  Charles  Chinn,  deceased, 
fnirchaaed  of  Rawleigh  Downman,  which 
Und  had  been  willed  by  Rawleigh  Chinn  to 
Bryan  Stott,  and  by  the  said  Stott  sold  to 
William  Downman,  the  said  Heale  having, 
of  this  date,  passed  his  bond  for  two  hun- 
dred pounds,  the  purchase  money,  now  if 
the  above  bound  Charles  Chinn,  Rawleigh 
Chinn,  Jan.,  and  John  Chinn  convey  to  the 
said  William  Heale,  by  good  and  sufficient 
deeds  of  conveyance  the  aforesaid  land,  to 
contain  two  hundred  acres,  whenever  the 
same  shall  be  required  of  them,  then  the 
above  obligration  to  be  void,"  &c. 

Before  the  answer  was  filed,  a  decree  nisi 
was  entered  against  all  the  defendants ;  and 
at  May  Court,  1796,  (the  record  says,)  "came 
as  well  the  complainant  by  his  counsel*  as 
the  defendants  by  their  counsel,  and  the 
said  defendants  filed  their  answer  to  the 
bill  aforesaid,  which  said  answer  is  in  these 
words,  to  wit:  The  answer  of  Charles 
Chinn,  one  of  the  defendants,  to  a  bill  of 
complaint  exhibited  against  him  and  others, 
executors  of  Charles  Chinn,  deceased,  &c. ; 
to  which  answer  of  the  said  defendant  the 
complainant  replied  generally,  and  commis- 
sions were  awarded  the  parties  to  take  dep- 
ositions." 
66  *Snndry    depositions    were    taken ; 

partly  for  the  purpose  of  endeavour- 
ing to  explain  the  written  contract,  by 
parol  testimony ;  and  partly  relating  to  the 
lines  and  quantity  of  the  land  sold.  The 
plaintifif,  by  the  deposition  of  a  certain  Wil- 
liam Metcalf,  substantially  maintained  his 
allegation  concerning  the  private  survey, 
made  by  consent  of  parties,  in  September, 
1788,  the  day  before  the  contract  was  con- 
cluded ;  from  which  survey  it  appeared  that, 
after  allowing  him  the  full  quantity  of 
two  hundred  acres  for  Shearman's  tract, 
there  would  remain  only  146  acres  in  Stott' s 
tract. 

The  County  Court,  on  the  27th  of  March, 
179B,  decreed  and  ordered  that  the  complain- 
ant recover  of  the  defendant  thirty-six 
thtee-fourth  acres  of  land  to  be  laid  off  out 
of  bis  lands  adjoining  the  complainant, 
and  appointed  commissioners  to  lay  off  the 


same;  and,  upon  their  report,  decreed  *4hat 
the  defendant  convey  to  the  complainant 
by  good  and  sufficient  deeds  in  fee-simple 
the  lands  and  premises  in  the  bill  men- 
tioned, and  in  the  plat  and  survey  also 
mentioned,  and  described  by  the  green  let- 
ters £.  F.,  &c.,  and  the  lands  described  in 
a  survey  made  by  Charles  Kemper  in  this 
cause,"  (containing  thirty-six  three- fourth 
acres)  **  bearing  date  the  8th  day  of  June, 
and  referred  to  in  the  report  of  the  commis- 
sioners of  the  same  date,  and  that  they  pay 
to  the  complainant  his  costs."  This  decree 
was  affirmed  by  the  Superior  Court  of 
Chancery  for  the  Richmond  District  in 
May,  1804;  upon  an  appeal  taken  (as  the 
Clerk  stated  in  the  transcript  of  the  record) 
by  the  defendants ;  but  upon  bond  and  se- 
curity given  by  Charles  Chinn  only ;  from 
which  decree  of  affirmance  the  '^appel- 
lants"  appealed  to  this  court. 

Wickham,  for  the  appellants.  We  con- 
tend there  was  no  dividing  line;  and  that 
Heale  is  not  entitled  to  more  than  the 
quantity  of  land  found  in  Stott's  tract.  But 
if  he  were,  the  decree  is  erroneous  in  hav- 
ing been  entered  against  one  defendant 
only,  and  subjecting  him  to  make  good  the 
whole  loss.  The  bill  was  taken  for 
67  confessed  as  to  all  the  Mefendants: 
the  decree  nisi  does  not  appear  to  have 
been  served  upon  any  ot  them ;  and  one  only 
answered.  Without  any  reference  to  the 
merits,  the  decree  ought  therefore  to  be  re- 
versed. But,  upon  the  merits,  the  plaintiff 
was  entitled  to  no  relief;  at  any  rate,  not 
to  the  relief  afforded  him.  No  specific  tract 
of  land  was  contracted  to  be  substituted  for 
Stott's  land,  in  case  a  deficiency :  the  only 
remedy  was  by  a  suit  at  common  law  for 
damages.  An  attempt  is  made  to  set  up  a 
parol  agreement,  (to  makeup  the  deficiency 
in  land, )  which,  by  the  statute  of  frauds  is 
not  admissible,  unless  some  fraud  or  mis- 
take had  been  committed  in  drawing  the 
bond.  But  the  bill  does  not  charge  an 
agreement  differing  from  the  bond;  nor,  in 
fact,  is  any  such  parol  agreement  proved. 

Botts,  for  the  appellee.  One  executor,  as 
the  answer  imports,  answered  for  all.  They 
all  appeared  by  counsel,  and  put  the  fate  of 
the  cause  upon  that  answer,  (a)  The  act 
of  co-defendants  in  recognising  the  answer 
of  one,  as  their  own,  makes  it  obligatory 
upon  them.(b) 

The  statute  of  frauds  has  nothing  to  do 
with  this  case.  The  appellee  relies  on  the 
written  contract;  and  that  stipulates  for 
two  hundred  acres,  but  does  not  mention 
how  the  deficiency  is  to  be  made  up.  In 
such  cases,  it  should  be  in  kind,  if  possible ; 
for  this  is  most  consonant  to  justice,  and 
the  intention  of  the  parties,  (c) 

As  to  the  pretence  that  no  dividing  line 
existed,  and  that,  in  fact,  there  was  no  de- 
ficiency; the  testimony  sufficiently  refutes 
it.  Could  it  have  entered  into  the  minds  of 
the  parties  that  one  was  selling,  and  the 
other  buying,  an  undivided  portion  of  the 
estate? 

Wickham,  in  reply.     The  answer  itself  is 


(a)  1  Wash.  379.  Bamett  &  Woolfolk  v.  Watson 
&  Urquhart:  2  H.  A  M.  120,  131,  Pollard  ▼.  Cart- 
wrlffht. 

(b)  2  H.  &  M.  575,  Freelands  v.  Royall. 

(c)  Quesnel  v.  Wood  lief,  2  H.  A  M.  178;  Nelson  v. 
Mattbews,  lb.  164. 
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in  terms  that  of  one  defendant  only.  The 
Court  must,  therefore,  understand  the  ex- 
pression in  the  record  that  it  was  the  answer 
of  **the  defendants,"  as  a  clerical  error. 

The  authorities  referred  to  by  Mr. 
68  Botts  have  no  application.  *The  case 
from  Washington  was  of  one  defend- 
ant coming  in,  and  joining  in  defence.  In 
PoUard  V.  Cart  Wright,  the  husband's  an- 
swer was  received  for  himself  and  wife; 
and  in  Freelands  v.  Royall  the  answer  of 
one  joint  partner  *4n  the  name  of  both"  was 
deemed  sufficient. 

But,  whether  the  answer  was  that  of  all 
the  defendants,  or  of  one  only,  the  decree 
was  wrong;  being  against  the  lands  of 
'  Charles  Chinn  individually ;  and  not  against 
the  lands  of  the  estate.  If  it  was  the  an- 
swer of  one  defendant  only,  then  the  decree 
was  erroneous,  because  the  others  were  not 
before  the  Court.  If  it  was  the  answer  of 
all,  then  the  decree  was  erroneous,  because 
one  only  was  decreed  to  make  satisfaction. 
Equity  does  not  require  compensation  in 
land.  Other  land  might  be  worth  more,  or 
might  be  worth  less.  The  contract  was, 
that  this  tract  contained  two  hundred 
acres.  Therefore,  in  case  of  deficiency, 
compensation  in  damages  should  be  made. 
Wednesday!  March  14.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TFTCKER.     Charles   Chinn,    by 
his   last 'will    and    testament,  (whereof    he 
appointed    his     sons    Charles     Chinn,    R. 
Chinn  and  John  Chinn,   his  executors,    all 
of  whom  qualified,)  directed   all    his   lands 
in  the  Counties  of  I/oudon  and  Fauquier  to 
be  sold  by  them.     The  executors,  pursuant 
thereto,  set  up  at  public  sale  a   lot  thereof, 
**containing  two  hundred  acres,   being    the 
lands    which    the    said   Charles  Chinn,  de- 
ceased,   purchased  of  R.  Downman,  which 
land  had  been  willed  by  R.  Chinn  to  Bryan 
Stott,  and  by    the    said    Stott  sold   to  Wil- 
liam   Downman."    Of    this   lot    the    com- 
plainant  William    Heale    became  the    pur- 
chaser, and  on  the  29th  of  September,  1788, 
passed    his    bond     for   2001.    the    purchase 
money ;  and,  on  the  same  day,  the  executors 
above  named  executed  their  joint  and   sev- 
eral   bond    to    the   said  Heale,  reciting  the 
premises,  with  condition    to   be  void, 
69        ^4f  the  said  ^executors  should  convey 
to  the  said   Heale,  by  good  and  suffi- 
cient   deeds   of   conveyance,    the  aforesaid 
land,  to  contain  two   hundred  acres,  when- 
ever they  should  be  thereto  required."    The 
bill  is  brought  for  a    conveyance;  suggests 
a    deficiency    in  the  lot  called  Stott's  land, 
and  requires  that  the  deficiency  be  made  up 
out   of   the   adjacent  lands  of  the  testator. 
And  from  an  examination  of  the    condition 
of  the  bond,  as  noticed  above,  the  payment 
of  the  full    sum  of   2001.  by  the    purchaser, 
and  the  acceptance  of  ic  by  the  executors,  I 
have  no  doubt  that,  according  to  the  spirit 
and    intention    of   the  sale,  the  plaintiff  is 
entitled    to    have    the   full  quantity  of  two 
hundred    acres    of    land,    if  there   were  so 
much  land  in  Bryan  Stott's  lot;  and  if  not, 
out  of  any  adjacent  lands   of   the    testator, 
which  were  to  be  sold   pursuant   to  the   di- 
rections of   his   will.     There    is,    however, 
one    or   two   errors    in    the   decree    of   the 
County  Court.     First,  either  in  proceeding 
to  a  final  decree  against  all   the   executors 


by  whom  the  land  was  sold,  although  one 
only  had  put  in  an  answer,  without  pro- 
ceeding to  take  the  bill  for  confessed 
against  the  others,  in  a  regular  course  ;(a) 
or  secondly,  in  decreeing  the  supposed  de- 
ficiency to  be  made  up  by  the  defendant 
Charles  Chinn,  who  alone  had  answered, 
out  of  his  lands,  inscead  of  the  lands  of  his 
testator,  if  any  there  were,  adjoining  Bryan 
Stott's  lot.  Which  of  these  is  the  error  of 
the  Court,  and  which  the  blunder  of  the 
Clerk,  it  is  not  easy  to  say.  In  the  case  of 
Freelands  v.  Royall, (b)  one  partner  an- 
swered in  the  name  of  both ;  and  the  decree 
was  in  favour  of  the  defendants,  not  against 
them,  as  it  is  here.  Nor  am  I  perfectly  sat- 
isfied with  the  survey  made  in  the  cause,, 
on  the  motion  of  the  plaintiff,  before  the 
defendants*  appearance,  and  even  before 
the  plaintiff  had  filed  his  bill;  more  espe- 
cially as  there  seems  to  be  no  reference,  in 
that  survey,  to  the  testator's  title  deeds; 
in  one  of  which,  (that  of  September  16, 
1772,  from  R.  Downman  to  Charles  Chinn 
the  testator,)  boundaries  are  expressed  to 
which  the  survey  before  mentioned  beara 
no  kind  of  relation,  that  I  can  discover ;  as 
the  answer    suggests   that   Charles    Chinn 

entered  into  possession  and  held 
70        *the  land  as  long  as  be  lived,  accord* 

ing  to  those  bounds,  there  is  at  least 
room  to  doubt  whether  the  survey  made,  on 
the  motion  of  the  complainant,  before  the 
defendants  were  in  court,  and  even  before 
filing  his  bill,  is  altogether  correct.  I  am 
therefore  of  opinion  the  decree  was  errone- 
ous; and  that  the  decree  of  the  Superior 
Court  of  Chancery,  affirming  the  same, 
ought  also  to  be  reversed,  and  the  cause  re- 
manded to  that  Court  for  further  proceed- 
ings therein  to  be  had;  with  directions  to 
make  up  the  deficienc3'  of  two  hundred 
acres  (if  Byran  Stott's  lot  shall  be  found 
not  to  contain  that  quantity)  out  of  the  ad- 
joining lands  of  the  testator,  if  any  there 
be,  to  be  laid  off  in  the  most  convenient  and 
equitable  manner;  but  if  there  be  no  such 
lands  adjoining  which  remain  unsold  by  the 
executors,  that  a  jury  ought  to  be  empanelled 
to  assess  the  complainant's  damages  by 
reason  of  the  deficiency;  if  it  shall  appear 
that  the  executors  have,  by  their  own  act» 
put  it  out  of  their  power  to  make  up  that 
deficiency,  by  disposing  of  the  adjoining- 
landA  of  their  testator:  if,  however,  there 
were  no  such  adjoining  lands  of  their 
testator,  in  that  case  the  executors  ought 
to  refund  to  the  complainant  a  ratable 
proportion  of  the  purchase  money  paid 
by  him,  with  interest  on  the  same  from  the 
29th  of  September,  1788,  the  date  of  his  bond 
given  on  that  account  to  I^evin  Powel,  a 
creditor  of  the  deceased  Charles  Chinn,  at 
the  request  of  his  executors  and  in  behalf  of 
his  estate. 

JUDGE  ROANE.  The  depositions  in 
this  cause,  and  particularly  that  of  William 
Metcalf,  prove  satisfactorily,  that  whatever 
uncertainty  or  difference  of  opinion  might 
have  existed  touchincr  a  line  of  division 
between  the  two  tracts  of  land  in  question, 
at  a  prior  time,  the  same  was  adjusted  be- 
tween the  parties  just  before  the  sale  by  the 
executors;  at  which  time  the   line  was  set- 


(a)  1  Hen.  &  Munf.  206. 

(b)  2; 


2  Hen.  &  Manf.  d75. 
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tied  to  run  as  from  the  green  letters  K.  F. 
on  Routt's  survey.  The  residue  of  the  tract 
was  that  sold  by  the  executors  and  pur- 
chased by  the  complainant.  It  was  sold  by 
the   acre;  so   that   if  it  fell  short  of 

71  *200  acres,  the   purchaser   was  not  to 
give  his  bond  for  so  much,  or,  having 

g-iven  it,  would  be  entitled  to  an  abatement 
in  case  of  deficiency.  Thus  the  matter 
stood  as  at  the  time  of  the  sale,  and  inde- 
pendently of  the  title-bond  spread  upon  the 
record,  and  the  circumstances,  detailed  by 
Col.  Powell,  at  the  time  of  entering  into  the 
bonds.  It  is  not  admitted  that  those  cir- 
cumstances (taken  even  independently  of 
the  appellant's  answer,  and  exclusively  of 
the  title-bond)  would  vary  the  result  as  aris- 
ing from  that  bond  only.  That  document, 
however,  is  to  be  taken  as  containing  the 
final  agreement  of  the  parties,  (whose  pre- 
vious conversations  were  consequently 
merged  therein,)  and  as  shutting  out  that 
uncertainty  and  danger  of  perjury  which  it 
was  the  object  of  the  act  to  avoid  and  pre- 
vent. That  bond  does  not  bind  the  execu- 
tors to  convey  200  acres  of  land,  but  merely 
the  lot  of  land,  (which  it  is  also  proved  was 
alone  offered  for  sale,)  derived  from  B. 
Stott,  ^'containing  200  acres."  Again,  the 
bond  stipulates  for  a  conveyance  of  the 
''aforesaid  land"  (i.  e.  Stott's)  ''to  contain 
200  acres."  What  is  this,  then,  but  a  repre- 
sentation in  the  first  case  that  this  lot  con- 
tains 200  acres,  and  in  the  second  instance 
(more  particularly)  a  covenant  warranting 
it  to  contain  200  acres?  This  covenant 
makes  the  executors  liable  to  make  the  pur- 
chaser amends  in  damages ;  but  there  is  no 
specific  and  written  agreement  binding 
them  to  convey  any  specific  land,  ulterior 
to  that  contained  in  Stott's  tract,  much  less 
the  identical  land  decreed  to  be  conveyed 
in  the  case  before  us. 

With  respect  to  the  objection  that  the  de- 
cree in  this  case  does  not  extend  to  the  ex- 
ecutors other  than  Charles  Chinn  ;  it  is  ex- 
pressly stated  that  the  defendants  (the  two 
omitted  ones  included)  appeared  by  their 
counsel  and  filed  their  answer;  which  an- 
swer, however,  as  set  forth,  is  the  answer 
of  Charles  Chinn,  one  of  the  executors. 
Nothing  is  more  common  or  reasonable, 
than  that  the  answer  of  one  defendant 
should  be  adopted  by  another :  if  it  was  done 
in  this  instance,  so  as  to  bar  the  plaintiff  of 
the  benefit  resulting  from  the  oath  of  the 
other  defendants,    as  he   might  have 

72  objected  *to  the   proceeding,    and  re- 
quire an  answer   sanctioned    by    this 

solemnity,  so  he  might  waive  that  right 
and  accept  the  answer  in  question.  This 
he  has  done  by  replying  generally,  setting 
the  cause  for  hearing,  taking  depositions, 
and  failing  to  proceed  against  the  other  de- 
fendants for  not  answering  in  a  more  par- 
ticular and  special  manner.  The  plain titt 
has  proceeded  on  the  maxim  ''quisquis  pot- 
est renunciare  juri  pro  se  introducto." 
The  case  of  executors,  in  the  present  in- 
stance, is  stronger  than  that  of  separate 
individuals;  for  one  executor  is  competent 
to  bind  his  testator,  and  nothing  is  more 
common  than  for  one  of  several  executors 
to  do  the  whole  business.  In  the  case, 
however,  of  Freelands  v.  Royall.(a)  it  was 


<a)  2  Hen.  A  Munf.  576. 


held  that  the  answer  of  one  joint  partner 
in  the  name  of  both  should  be  sufficient; 
on  the  ground  of  the  complainant's  having 
filed  a  general  replication  and  taken  no 
steps  to  compel  an  answer  from  the  other. 
That  case  is,  perhaps,  less  strong  than  the 
one  before  us ;  not  only  in  the  diversity  be- 
fore mentioned  between  executors  and  other 
individuals,  but  because,  in  that  case,  we 
had  only  the  ipse  dixit  of  one  partner,  who 
styled  himself  the  sole  representative  of  the 
firm,  whereas,  in  this  case,  the  residue  of 
the  firm  themselves  (the  other  executors) 
have  appeared  by  their  attorney,  and  put 
in  an  answer  by  adoption.  In  the  case  of 
Freelands,  there  was  not  only  no  oath,  but 
no  answer  for  the  other  partner;  whereas, 
in  this  case,  there  is  an  answer,  but  the 
solemnity  of  an  oath  has  been  dispensed 
with  by  the  plaintiff:  one  circumstance, 
however,  is  common  to  both  cases,  which 
was  the  governing  one  in  the  case  of  Free- 
lands  ;  and  that  is,  the  acquiescence  of  the 
plaintiff.  It  is  true,  in  Freelands'  case, 
the  junior  Judge  of  this  Court  objected  to 
the  decree  for  want  of  the  answer  of  the 
other  partner;  but  both  the  other  Judges 
were  of  a  contrary  opinion,  and  such  was 
the  judgment  of  the  Court ;  and  it  is  re- 
markable that  no  objection  was  taken  to  the 
answer.in  that  case,  on  this  ground,  by  the 
able  counsel  concerned  in  it.  It  is,  however, 
not  only  the  spirit  of  this  decision  which 
governs  me  in  the  present  case,  but  the  fear 
of  overturning  very  many  decrees, 
73  ''and  opening  wide  the  door  of  litiga- 
tion. I  believe  that,  unless  this  ob- 
jection is  overruled  in  the  present  instance, 
the  consequences  cannot  be  foreseen  nor  es- 
timated; whereas,  if  any  injury  has  ac- 
crued to  the  plaintiff,  it  has  been  produced 
by  his  own  acts  and  acquiescence. 

My  opinion  is,  that  both  decrees  be  re- 
versed, and  compensation  made  to  the  ap- 
pellee, in  proportion  to  the  quantity  of  land 
deficient,  at  the  rate  of  20s.  per  acre.  It 
would  be  wrong  to  turn  over  the  appellee  lo 
a  Court  of  law  to  recover  damages,  because 
he  was  competent  to  come  into  equity  to 
pray  a  discovery;  and,  being  there,  that 
Court  should  make  a  final  end  of  the  case, 
as  a  certain  criterion  presents  itself 
whereby  that  compensation  can  be  esti- 
mated. 

JUDGE  FLEMING.  On  a  critical  in- 
spection  of  this  record,  the  merits  of  the 
cause  seem  to  be  comprised  within  a  narrow 
compass.  I  put  out  of  view  the  depositions 
of  Welsh  and  Powell,  which  go  to  prove  a 
promise  of  Chinn  to  make  up  in  land  any 
deficiency  there  might  be  in  the  land  sold 
to  Heale,  (as  being  clearly  within  the  stat- 
ute of  frauds  and  perjuries, )  and  confine 
myself  to  the  written  covenant,  as  stated  in 
the  condition  of  the  bond  for  conveying  the 
land  to  the  purchaser;  which  was  sold  for 
200  acres,  at  twenty  shillings  per  acre. 
Heale,  at  the  time  of  the  purchase,  had  no 
other  land  than  that  called  Stott's  tract  in 
contemplation,  nor  any  idea  that  he  had 
purchased  any  other  land ;  but  was  doubtful 
whether  it  contained  the  quantity  of  200 
acres;  and  refused  to  give  his  bond  until 
it  should  be  ascertained  by  actual  survey. 
At  length   on  Heale's  executing  a  bond  for 
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2001.,  the  pttfchase  money,  the  executors  of 
Charles  Chinn  the  elder,  under  whose  will 
the  land  was  sold,  executed  a  bond  to  Heale 
in  the  penalty  of  5001.  with  a  condition 
**that  they  would  convey  to  the  said  Wm. 
Heale,  by  good  and  sufiBcient  deeds  of  con- 
veyance, the  aforesaid  land,*'  (to  wit, 
Stott's  tract,  and  covenanted  **that  it  con- 
tained 200  acres;"  but  on  a  survey,  there 
appeared  to  be  a  deficiency,   in  quan- 

74  tity,  of  36  3-4  acres ;  for  *which  Heale 
ought  to   have   compensation,    at  the 

rate  of  twenty  shillings  per  acre,  with  in- 
terest from  the  time  his  bond  for  the  pur- 
chase money  became  payable.  I  am  there- 
fore of  opinion,  that  the  decree  is  erroneous 
in  having  ordered  that  compensation  to  be 
made  out  of  the  land  of  the  defendant 
Charles  Chinn,  instead  of  a  compensation  in 
money  pro  rata,  for  the  deficiency  in  the 
quantity  of  land  as  aforesaid. 

Being  doubtful  whether  the  answer  of 
Charles  Chinn  ought  to  be  considered  as 
the  answer  of  the  other  defendants,  I  think 
it  safest,  and  the  most  regular  proceeding, 
to  direct  that  it  shall  appear  that  the  decree 
nisi  has  been  served  on  the  other  defend- 
ants, before  a  final  decree. 

The  following  was  entered  as  the  decree 
of  the  Court. 

**This  Court  is  of  opinion  that  the  said 
decree  is  erroneous  in  having  affirmed  the 
decree  of  the  County  Court  of  Fauquier, 
rendered  the  28th  day  of  August,  1798,  in 
which  said  decree  of  the  County  Court  there 
is  error  in  this,  in  affirming  an  interlocu- 
tory decree  of  the  said  Court  passed  the  27th 
day  of  March,  1798,  in  which  it  is  decreed 
and  ordered  that  the  complainant  recover 
against  the  defendant  (Charles  Chinn)  36  3-4 
acres  of  land,  to  be  laid  off  out  of  his  lands 
adjoining  the  complainant,  and  appointing 
commissioners  to  lay  off  the  said  quantity  of 
land  accordingly,  and  report  their  proceed- 
ings to  the  Court  for  a  final  decree :  and  in 
having  further  ordered  that  the  said  de- 
fendant convey  to  the  complainant  the  land 
described  in  a  survey  made  by  Charles 
Kemper  in  this  cause,  bearing  date  the  8th 
day  of  June,  and  referred  to  in  the  report 
of  the  said  commissioners  of  the  same  date. 
And  a  majority  of  this  Court  are  further  of 
opinion,  that  the  said  County  Court  erred 
in  proceeding  to  a  final  decree  in  this  cause 
.  t>efore  the  decree  nisi  had  been  duly  served 
on  the  defendants  Rawleigh  Chinn  and 
John  Chinn,  and  a  return  of  the  service 
thereof    made    to      the    said    Court. 

75  Therefore,  it  is  *decreed  and  ordered, 
that  the  decree  aforesaid   of  the    said 

Superior  Court  of  Chancery  be  reversed  and 
annulled,  and  that  the  appellee  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here.  And  this  Court  proceeding  to  make 
such  decree  as  the  said  Superior  Court  of 
Chancery  ought  to  have  pronounced,  it  is 
further  decreed  and  ordered,  that  the  de- 
crees aforesaid  of  the  said  Qounty  Court  of 
the  27th  day  of  March,  and  the  28th  day  of 
August,  1798,  be  also  reversed  and  annulled, 
and  that  the  appellee  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  in  the  said  Superior 
Court  of  Chancery.     And  it  is  ordered,  that 


Court  of  Chancery  to  be  remitted  to  the 
County  Court  aforesaid  for  further  proceed- 
ings to  be  had  against  the  executors  of 
Charles  Chinn,  deceased,  who  have  not  an- 
swered the  complainant's  bill ;  and  that,  at 
a  final  hearing  of  the  cause,  (unless  the  ex- 
ecutors shew  good  cause  to  the  contrary,) 
a  compensation  in  money  be  made  to  the 
said  complainant,  at  the  rate  of  twenty 
shillings  per  acre,  *  tor  the  deficiency  of 
36  3-4  acres  of  land,  with  interest  thereon 
from  the  29th  day  of  September,  1788,  until 
payment."  

76        ^Meredith's  Administratrix  v.   Duval. 

Marcb.  1810. 

I.  Debt  on  Bond— VarUnce  between  Declaration  and 
Bond-How  Waived.*- In  debt  on  a  bond,  if  the  de- 
fendant crave  oyer,  and  then  plead  "conditions 
performed,"  he  cannot  take  advantage  of  a  vari- 
ance between  the  declaration  and  bond:  and 
tbOQfirh  the  plaintiff  declare  affalnst  one  of  several 
obliffors,  without  statlnflr  that  they  were  severally 
bound:  yet.  if  the  bond  appear  to  be  joint  and 
several,  it  is  sufficient. 

a.  Bond  with  Collateral  Conditions— AMlpiment— 
Statute.t— An  assig-nment,  made  after  the  act  of 
1795.  by  which  bonds  with  collateral  conditions 
were  made  assignable,  is  good,  thoug-h  the  bond 
was  dated  before  that  act. 

a.  Debtor  within  Prison  Rulea-Statas.— A  debtor 
within  the  prison  rules  is  still  a  true  prisoner  in 
the  eye  of  the  law:  and,  as  such,  should  be  trans- 
ferred by  the  Sheriff  to  his  successor  in  ofllce. 

4.  Prison  Bounds  Bond— How  it  Should  Be  Taken.— A 
bond  for  keeping  the  prison  rules  should  be  taken 
to  the  Sheriff  for  the  time  beingr.  and  his  succes- 
Hors  in  ofllce;  not  his  executors,  administrators  or 
assifims.'* 

3.  Same— Assignment  to  Creditor. t— But  such  bond, 
though  taken  to  the  Sheriff,  as  such,  and  to  "his 
executors,  administrators,  or  asslg-ns.**  may  be 
assigned  by  him  to  the  creditor;  and  a  suit  may 
be  maintained  upon  it 

6.  Same— Same.— Quaere,  Can  such  a  bond,  so  taken, 
be  assigned  to  the  creditor  by  the  succeeding 
Sheriff? 

7.  Prisoner  —  Prison  Pees  —  Security  for  Payment 
Thereof. -The  creditor  of  an  insolvent  prisoner. 


*Prlton  Bounds  Bond— Action  Thereon— Curing  De- 
fects In  Declaration.— In  Vanmeter  v.  Giles.  1  Rob. 
844,  the  principal  case  was  cited  as  one  in  which  a 
flag'rant  and  otherwise  fatal  error  in  the  declara- 
tion was  cured  by  reference  to  the  bond  sued  upon, 
which  had  been  made  a  part  of  the  record  by  oyer 
thereof. 

tBoods  with  Collateral  Condition— Assl^rnabillty— 
Statute.— Bond,  with  a  collateral  condition,  was  not 
assignable  before  the  Act  of  Dec.  1795:  and.  there- 
fore, the  assignee  of  such  a  bond,  could  not  main- 
tain an  action  on  it.  Craig  v.  Craig,  I  Call,  483 : 
Henderson  v.  Hepburn,  2  Call,  233. 

t Prison  Bounds  Bonds— Sufficiency  of— Assi^rnnent— 
On  the  authority  of  the  principal  case,  it  was  held 
in  Vanmeter  v.  Giles,  1  Rob.  343.  that  a  prison 
bounds  bond  taken  payable  to  the  sheriff,  his  heirs 
and  assig-ns.  was  good;  and  that  an  assigrnment of 
such  bond  by  the  sheriff  to  the  creditor— the  pris- 
oner having  broken  the  bounds  in  the  time  of  the 
same  sheriff— was  good  and  sufficient  to  render  the 
obllg'ors  thereof  responsible  to  the  creditor. 


See    g-enerally.   monographic    note  on   *'Assign- 
the  cause  be  remanded  to  the  said  Superior  I  ments"  appended  to  Rag-sdale  v.  Hag-y,  9  Gratt.  409^ 


38 


I  MUNF. 


Mbrsdith's  Adm'x  V,  DUVAI.. 


77-79 


who  has  the  liberty  of  the  rales*  Is  bonnd  to  fflve 
security  for  the  prison  fees:  bat  the  Sheriff  can- 
not legally  discharg-e  him,  unless  he  be  actually 
insolvent,  and.  being  so,  the  plaintiff  having  notice 
thereof,  refnsed  to  pay  his  fees,  or  to  give  bond 
for  the  payment  thereof. 

8.  Same-Illegal  Dlacharge— Rights  of  Creditor.— If 
the  prisoner  depart  from  the  rules  by  Illegal  dis- 
charge from  the  Sheriff,  the  creditor,  having  an 
assignment  of  the  bond,  has  his  election  to  bring 
suit  upon  it  or  to  sue  the  Sheriff. 

9.  Prison  Bounds  Bond-Actloo  on-What  Plslntlff 
Must  Show.— In  an  action  on  sach  bond,  tbe  plain- 
tiff is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  devolves  on  the 
defendant  to  shew  that  the  prisoner  was  dis- 
charged by  due  coarse  of  law. 

Anne  Meredith,  administratrix  of  John 
Meredith,  deceased,  who  was  assignee  of 
John  Cunningham,  (being  herself  assignee 
of  William  Foushee,  formerly  Sheriff  of 
Henrico  County,)  brought,  in  the  Richmond 
District  Court,  an  action  of  debt  upon  a 
prison-bounds  bond  against  William  Duval, 
one  of  the  sureties  of  Daniel  Duval. 

The  declaration  described  the  bond  as  **a 
bill  obligatory,  sealed  with  the  seals  of  the 
defendant  and  Daniel  A  Philip  Duval, 
whereby  they  acknowledged  themselves" 
(not  saying  jointly  and  severally)  **to  be 
held  and  firmly  bound  to  William  Foushee, 
Sheriff  of  the  said  County."  It  then  pro- 
ceeded to  set  forth  the  condition,  and  the 
breach  by  Daniel  Duval's  departing  the 
bounds,  on  the  1st  day  of  September,  1790, 
*^  without  being  discharged  by  due 
77  course  of  law;"  *and,  lastly,  the  as- 
signment of  the  bond,  on  the  1st  of 
March,  1790,  '*by  the  said  William  Foushee, 
formerly  Sheriff  as  aforesaid,  to  the  plain- 
tifiP,  whereby  an  action  accrued  to  her  to 
demand  of  the  said  William  Dnval,"  (who 
alone  was  sued,  notwithstanding  there  were 
two  other  obligois)  the  penalty  of  the  said 
bond,  Ac. 

The  defendant  craved  oyer  of  the  bond, 
and  pleaded  conditions  performed.  By  the 
copy  of  the  bond,  thus  spread  upon  the  rec- 
ord, it  appeared  a  joint  and  several  bond, 
taken  to  Foushee,  as  Sheriff,  but  payable 
to  him,  ^'his  certain  attorney,  his  execu- 
tors, administrators  or  assigns;"  not  say- 
ing his  '* successors"  in  office.  The  as- 
signment, endorsed  on  the  bond,  is  dated 
March  1,  17%. 

The  Jury  found  a  special  verdict,  the 
moat  material  facts  in  which  were,  that, 
after  executing  the  said  bond,  Daniel  Duval 
had  the  benefit  of  the  prison  rules,  and 
resided  not  in  the  prison,  but  in  a 
house  which  he  had  rented  (within  the 
bounds)  of  a  certain  John  Henry;  but  the 
rent  was  never  paid ;  that  Isaac  Younghus- 
band  succeeded  Foushee  as  Sheriff,  and,  at 
a  Court  held  for  Henrico  County  the  1st  of 
February,  1790,  received  an  assignment 
from  the  said  Foushee  of  the  prisoners  in 
hia  custody,  which  was  entered  of  record, 
and  tound  by  the  jury  in  hsec  verba;  (in 
which  assignment  Daniel  Duval  was  men- 
tioned as  one  of  the  said  prisoners  at  the 
suit  ot  Anne  Meredith,  and  the  sum,  with 
which  he  was  charged,  was  set  forth;)  that 
the  said  Duval  was  then  within  the  prison 
rules,   and  not  residing  within  the  prison ; 


that  he  never  was  actually  in  the  custody 
of  the  said  Younghusband,  any  otherwise 
than  the  Isw  might  imply,  by  reason  of  his 
being  within  the  rules,  and  by  force  of  the 
said  assignment;  that  Younghusband  re- 
quired security  for  the  prison  fees  from  the 
plaintiff;  **that  the  plaintiff  had  before 
given  bond  and  security  for  the  prison  fees 
to  William  Foushee,  the  former  Sheriff;" 
which  bond  was  found  at  large  in  haec 
verba,  bearing  date  the  10th  day  of  June, 
1789,  payable  to  him  as  Sheriff,  his  certain 
attorney,  his  heirs,  Ac. ;  not  mentioning 
his  successors;  and  that  he   objected 

78  thereto  *on    account  of  the  securities 
not  being  within  the  County ;  that  on 

the  3d  day  of  February,  1790,  the  said  Isaac 
Younghusband,  being  Sheriff  of  the  County 
aforesaid,  discharged  the  said  Daniel  Dnval 
from  the  prison  bounds  for  want  of  security 
for  prisoii  fees,  by  a  writing  found  also  in 
haec  verba;  **that  the  said  Daniel  Duval 
on  the  day  aforesaid  went  at  large  out 
of  the  prison  rules  with  the  knowledge 
and  consent  of  the  said  Younghusband, 
and  without  the  consent  of  the  plaintiff,  and 
ever  afterwards  went  at  large  out  of  the 
said  prison  rules ;  that  he  knew  that  the 
Sheriff's  reason  for  discharging  him  was 
the  nonpayment  of  the  prison  fees ;  that  the 
plaintiff  did  not  reside  in  the  County  of 
Henrico,  either  at  the  time  of  delivering 
the  said  execution  to  the  said  Foushee,  or 
at  the  time  of  the  discharge ;  nor  did  she 
name  any  person  resident  in  the  said 
County  of  Henrico,  where  the  said  execu- 
tion was  to  be  levied,  for  the  purposes  ex- 
pressed in  the  act  of  10  Geo.  III.  c.  3,  s.  13." 
But  it  was  not  found  that  notice  was 
given  to  the  plaintiff  to  give  security  for 
the   prison    fees,    or    that   she  failed  to  do 

The  District  Court,  upon  this  special  ver- 
dict, gave  judgment  for  the  defendant;  and 
the  plaintiff  appealed  to  this  Court. 

This  case  was  argued  at  June  term,  1807, 
by  Bennett  Taylor  and  Williams,  for  the 
appellant,  and  Waiden  and  Call,  for  the 
appellee;  and  again,  at  October  term,  1809, 
by  Williams  and  Wickham,  for  the  appel- 
lant, and  Nicholas,  Warden,  Call,  and  Ran- 
dolph, for  the  appellee :  but,  as  all  the  points 
in  the  case  are  so  fully  considered  by  the 
Judges  in  the  following  opinions,  a  just 
regard  for  brevity  compels  the  reporter  to 
omit  the  arguments  of  counsel. 

Thursday,  March  15,  1810.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.      (After  stating 

79  the  case   as  above. )     One  *cf  the  ex- 
ceptions   taken    to  the  declaration  by 

Mr.  Warden  was,  that  the  bond  is  therein 
called  a  bill  obligatory.  I  doubt  whether  it 
would  have  availed  him  on  a  special  demur- 
rer, even  if  there  had  not  been  a  recital  in 
the  declaration,  of  the  condition :  his  second 
objection,  that  it  was  not  alleged  that  the 
parties  bound  themselves  jointly  and  sever- 
ally, appeared  to  me  to  have  much  more 
weight,  William  Duval  being  sued  alone: 
but  Mr.  Williams  satisfied  me  upon  that 
point :  that,  after  oyer,  the  bond  becomes 
part  of  the  record,  and  the  court  must  judge 
upon  the  whole  record,  5  Gwill.  Bac.  (tit. 
Oyer,)  p.  438,  citing  3  Salk.  119;  Hob.  217; 


(a)  See  act  of  1772,  c.  18,  s.  1,  Ch.  Rev.  24. 
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Shew.  Cas.  Pari.  221 ;  Carth.  513,  sayM  it 
becomes  part  of  the  declaration,  and  is  not 
part  uf  the  plea.  In  Leftwich  v.  Berkely, 
(a)  the  Court  took  notice  of  the  bond 
as  pari  of  the  record,  though  no  oyer  was 
demanded:  but  the  error  there  also  appeared 
in  the  declaration ;  so  that  I  lay  no  stress 
upon  that  case  as  to  this  point.  Now  here, 
by  the  oyer,  it  appears  the  bond  was  sev- 
eral as  well  as  joint;  and  therefore,  accord- 
ing to  the  principles  established  in  that 
case,  as  well  as  in  Berkely  v.  BoiHey,  (b)  the 
suit  might  be  maintained  against  either  of 
the  obligors  alone,  or  against  the  whole 
jointly.  The  third  objection  made  by  Mr. 
Warden  applies  to  the  recital  of  the  bond, 
and  not  to  the  refusal  of  payment,  as  alleged 
in  the  declaration,  and  is  therefore  un- 
important. The  fourth  is  contrary  to  my 
understanding  of  the  record;  since  I  can 
perceive  a  clear  breach  of  the  condition 
from  the  tenor  of  the  verdict. 

Mr.  Cairs  objections  appeared  to  me  en- 
titled to  consideration.  I  doubted  with  him 
whether  the  bond,  not  being  payable  to  the 
Sheriff  and  his  successors  in  office,  was  in 
due  form;  but  there  is  no  form  prescribed 
by  the  statute;  and,  as  the  statute  gives 
the  Sheriff  a  special  power  to  assign  the 
bond  to  the  creditor,  which  has  been  done 
in  this  case,  the  assignment  was  sufficient 
to  enable  the  plaintiff  to  sue  upon  it  in  her 

own    name.     Had  not  this   been    tlie 
80       case,  *1  should  scarcely  have  doubted 

whether  a  court  could  have  disre- 
garded the  error  in  the  date  of  the  assign- 
ment in  the  declaration,  being  truly  found 
in  the  special  verdict,  (c)  The  reason  given 
why  the  bond  should  have  been  taken  to  the 
Sheriff  and  his  successors,  and  delivered  to 
the  succeeding  Sheriff,  that  he  may  have 
notice  that  the  party  was  entitled  to  the 
benefit  of  the  prison  bounds,  seems  inap- 
plicable to  the  present  case;  for  Young- 
husband  has  shewn  under  his  hand  and 
seal,  that  he  knew  Duval  was  entitled  to 
them:  having  expressly  so  stated  it  in  the 
instrument  of  discharge.  Nor  can  I  agree 
with  Mr.  Call,  that  the  bond  was  taken  for 
the  benefit  of  the  Sheriff,  or  for  his  indem- 
nification :  the  recital  in  the  act  shews  it 
to  be  for  the  benefit  of  the  prisoner,  whose 
health  might  suffer  by  a  close  confinement. 
Upon  the  merits  of  this  case  I  have  never 
felt  the  smallest  doubt,  except  as  it  has 
been  excited  by  a  difference  of  opinion 
from  the  Judges  who  pronovinced  the  judg- 
ment in  the  District  Court,  and  from  those, 
with  whom  I  have  the  misfortune  to  differ 
in  opinion,  in  this  Court.  A  prisoner  who 
gives  security  for  the  prison  bounds,  is 
from  thenceforward  no  otherwise  in  the 
custody  of  the  Sheriff,  than  as  may  be  suffi- 
cient to  protect  the  Sheriff  against  any 
suit  which  the  creditor  may  bring  against 
him  for  not  confining  the  debtor  within  the 
walls  of  the  prison.  He  is  in  the  eye  and 
contemplation  of  the  law,  a  true  prisoner; 
being,  as  was  said  in  the  case  of  Lysle  v. 
Stephenson, (d)  in  the  custody  of  the  law: 
but  the  Sheriff  hath  no  longer  any  power 
over  him,  either  to  restrain  him,  or  to  dis- 


(a)  1  Hen.  &  Munf.  61. 

(b)  October  term.  1805.  MS. 

(c)  Laws  Virg.  1794,  c.  76.  a.  26. 

(d)  April  term,  1806,  MS. 


charge  him,  if  he  reside  not  within  the 
prison.  If  the  prisoner  should  depart  from 
the  bounds  within  view  of  the  Sheriff,  he 
must  apply  for  an  escape  warrant  before  he 
can  retake  him ;  and  this  he  is  required  to  do 
immediately;  and,  moreover,  immediately 
to  give  notice  to  the  creditor  or  his  attor- 
ney, or  agent,  and  to  assign  over  the  prison- 
bounds  bond.  A  neglect  in  either  of  these 
particulars  will  render  the  Sheriff  himself 
liable;  but    nothing  else  will,  unless 

81  the  security  to  the  bond   shall  *after- 
wards  be  found  to   have   been  insuffi- 
cient to  pay  the  debt   when  the    bond   was 
taken. 

I  have  carefully  examined  the  acts  of  as- 
sembly to  discover  what  fees  a  gaoler  would 
have  a  right  to  demand  of  a  prisoner 
within  the  prison  bounds ;  and  I  can  find 
none  except  the  fee  of  Is.  6d.*  per  day  for 
maintaining  him  in  diet.  Now,  according 
to  the  principles  established  in  the  case  of 
Rose  V.  Shore,  1  Call,  540,  it  ought  to  have 
been  averred  and  proved  that  Duval  was  un- 
able to  pay  that  fee,  before  the  sheriff 
could  have  a  right  to  demand  it  from  the 
creditor;  a  fortiori,  it  is  equally  necessary 
that  that  fact  should  be  established,  before 
the  Sheriff  could  be  authorized  to  discharge 
him  out  of  his  custody,  and  thereby  deprive 
the  creditor  of  the  satisfaction  which  the 
law  allowed  him  for  his  debt.  I  will  go 
further;  it  being  found  in  this  case  that 
Daniel  Duval  did,  himself,  rent  a  house 
within  the  prison  bounds,  and  reside 
herein,  and  that  he  did  not  reside  in  the 
prison,  the  presumption  (if  any  presump- 
tion were  to  be  made)  is,  that  he  main- 
tained himself:  if,  in  fact,  the  gaoler  had 
found  him  in  victuals,  it  ought  to  have 
been  so  found  in  the  verdict ;  and  it  ought, 
moreover,  to  have  been  found  that  he  was 
•unable  to  pay  the  gaoler  the  legal  fee  for 
so  doing,  and,  without  such  finding,  the 
creditor  could  not  in  this  case  be  made  lia- 
ble to  the  Sheriff  for  it.  If  any  presump- 
tion arises  from  this  special  verdict,  it  is, 
that  Duval  was  able  to  pay  his  prison  fees, 
since  he  had  credit  enough  to  hire  a  house 
within  the  prison  bounds,  although  he 
never  in  fact  paid  any  rent  for  it. 

In  whatever  point  of  view  I  consider  this 
case,  the  instrument  of  discharge  has  al- 
ways appeared  to  me  not  to  be  a  discharge 
by  due  course  of  law :  and  the  voluntary  de- 
parture of  Mr.  Duval  from  the  prison 
bounds,  (within  which  he  actually  rented 
and  occupied  a  house  for   his  accom- 

82  modation,  ^instead  of  being  shut   up 
within  the  walls  of  the  prison,)  under 

colour  of  that  discharge,  was  a  breach  of 
the  condition  of  the  bond,  as  much  as  if 
he  had  departed  without  one.  I  am  conse- 
quently of  opinion,  that  the  judgment 
ought  to  be  reversed,  and  entered  for  the 
plaintiff. 

JUDGE  ROANE.  There  are  some  pre- 
liminary objections  in  this  case,  which  it 
will  be  first    necessary  to  dispose  of. 

It  is  objected  that  this  is  an  action 
against  one  of  three  obligors,    on   a    bond, 


•Note.  But  see  1  Rev.  Code.  c.  218.  p.  868. 869.  where 
the  Courts  are  authorized  to  fix  the  fees  of  araolers 
for  the  diet  of  prisoners,  either  committed  for  debt, 
or  at  the  suit  of  the  commonwealth;  provided*  that 
the  allowance  shall  not  exceed  84  cents  per  day. 
—Note  In  OriiTlnal  Edition. 
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which,  as  described  in  the  declaration,  is 
only  a  joint  bond.  The  answer  is,  that 
this  defect  is  cared  by  oyer,  which  has  in- 
corporated into  the  declaration  a  bond  which 
is  joint  and  several. 

Again  it  is  said,  that  the  plaintiff's  case 
is  imperfect  in  this,  that  the  departure  by  D. 
Diival  is  stated  to  have  been  on  the  1st  of 
September,  1790,  and  the  assignment  by 
W.  F.  on  the  1st  of  March,  1790;  so  that  it 
would  seem  that  no  breach  had  taken 
place  at  the  time  of  the  assignment  to  the 
appellant.  The  answer  is,  that  this,  in 
relation  to  the  last  date,  is  evidently  an 
error  arising  from  copying  the  iigure  O  into 
the  declaration,  by  mistake,  instead  of  the 
iigure  6.  This  is  evident  from  the  last  date 
being  stated  to  have  been  ** afterwards,"  in 
relation  to  the  first.  But  what  is  a  more 
complete  answer  is,  that  the  assignment 
itself  on  the  back  of  the  bond,  is  exhibited 
upon  oyer,  together  with  the  bond;  and 
is  also  found  in  the  special  verdict,  and,  in 
both  instances,  the  assignment  is  shewn  to 
have  been  made  on  the  1st  of  March,  1796; 
so  that,  whether  we  consider  the  case 
upon  the  declaration  only,  as  aided  ,by 
oyer,  or  on  the  special  verdict  merely,  the 
assignment  appears  to  have  been  long  pos- 
terior to  the  breach. 

To  consider  the  merits :  I  have  no  doubt 
but  that  the  creditor  of  an  insolvent  pris- 
oner, who  has  the  liberty  of  the  rules, 
is  as  much  bound  to  give  security  for 
the  prison  fees,  as  the  creditor  of  one 
in  close  gaol.  This  was  decided  in  the 
case  of  Rose  v.  Shore,  (a)  and  is  evi- 
dent upon  a  general  view  of  the 
law  on  this  subject.  Again,  a  pris- 
83  oner  of  the  ^former  description,  is 
equally  within  the  meaning  of  the 
acta  authorizing  a  transfer  of  prisoners  by 
a  preceding  to  a  succeeding  Sheriff.  He  is 
equally  a  prisoner  as  to  the  purpose  afore- 
said, though,  after  giving  a  bond  to  keep 
the  rules,  it  is  lawful  for  the  Sheriff  (in 
favour  of  the  prisoner's  health)  ^^to  permit 
him  to  go  out  of  the  prison  and  return 
at  his  pleasure. "(b)  This  idea,  of  his  re- 
maining still  a  prisoner  as  to  the  purpose  of 
a  transfer,  is  not  destroyed  by  the  change  of 
the  Sheriff's  duty  and  liability  in  the  event 
of  an  escape.  That  change  was  rendered 
necessary  by  the  liberty  of  the  rules  thus 
granted,  but  does  not  render  him  the  less  a 
'^ true  prisoner,"  in  the  language  of  the  act 
upon  this  subject.  The  bond  taken  by  the 
Sheriff,  for  keeping  the  rules,  is  as  much 
a  muniment  of  safety  in  behalf  of  the  cred- 
itor, as  the  keys  of  the  gaol  are  in  relation 
to  a  prisoner  in  close  custody ;  and,  when 
legally  taken  according  to  the  provisions 
of  the  act,  would  seem  to  me  as  much  to 
devolve  on  a  succeeding  Sheriff,  at  the  ex- 
piration of  the  preceding  Sheriff's  term 
of  office,  as  the  keys  themselves ;  and  this, 
although  the  act  of  1764,  c.  6,  s.  1,  makes 
it  the  duty  of  the  Sheriff  to  assign  over  the 
bond  ** by  him"  taken:  this  word  **him" 
(which  in  this  place  is  used  in  the  general) 
is  inadequate  to  exclude  the  succeeding 
Sheriff  from  the  power  to  assign  the  bond 
under  the  force  of  the  foregoing  principles. 
The  bond  devolves  on  the  succeeding  Sher- 


Ca)  Call,  540. 

<b>  I^ws  of  Virginia,  ed.  of  ITflO.  p.  196,  s.  SI. 


iff  on  two  grounds;  1st.  For  his  own  sake, 
in  order  to  enable  him  to  protect  himself 
against  the  creditor,  by  the  assignment  of 
it  in  the  event  of  an  escape ;  and,  2dly.  In 
behalf  of  the  ceditor,  as  that,  before  the 
act  of  1795,  was  the  only  mean  of  his  deduc- 
ing a  regular  assignment  of  it  to  himself. 
Prior  to  the  act  of  1795,  allowing  the  as- 
signment of  bonds  with  collateral  condi- 
tions, this  was  the  only  means  by  which  a 
creditor  could  obtain  an  assignment  of  a 
prison -bounds  bond;  and  this,  possibly,  may 
still  be  the  case  in  relation  to  bonds  duly 
taken  under  the  act,  payable  to  the  Sheriff 
for  the  time  being,  and  his  successors.  In 
relation  to  them,  it  might  be  argued  that 
the  power  of    the    preceding    Sheriff 

84  *over  them  ceased  with  the  transfer  of 
the  prisoners   to    whom    they    relate, 

and  whom  they  should  accompany  into  the 
hands  of  the  succeeding  Sheriff.  It  is  true 
the  act  authorizing  bonds  of  this  descrip- 
tion is  silent,  not  only  as  to  the  capacity 
in  which  it  is  to  be  given  to  the  obligee, 
but  also  as  to  the  party  who  is  to  be  that 
obligee:  but  it  results  from  all  the  fore- 
going considerations,  that  it  ought  to  be 
taken  payable  to  the  Sheriff  for  the  time 
being,  and  his  successors  in  office. 

But  the  bond  before  us  is  not  made  pay- 
able to  the  '^successors"  of  William 
Foushee.  It  is  made  payable  to  William 
Foushee,  Sheriff  of  Henrico,  ''his  certain 
attorney,  his  executors,  administrators  and 
assigns."  While  these  last  words  in  the 
solvendum  of  the  bond  are  controlled  by 
those  of  the  teneri,  which  only  mention 
* 'William  Foushee,  Sheriff  of  Henrico," 
on  the  authority  of  the  case  of  Wilkinson 
V.  M*LrOchlin,(c)  and  denote  it  to  be  a  pub- 
lic bond,  not  a  private  one  to  enure  to  Wil- 
liam Foushee' s  executors;  this  circumstance 
is  nevertheless  conclusive  to  show  that  the 
* 'successors"  of  the  Sheriff  were  not  in- 
tended to  be  embraced  thereby:  and,  there- 
fore, in  deciding  this  case,  it  is  not 
necessary  to  say  that  a  bond  given  to  a 
Sheriff  simply,  without  words  of  limitation 
or  restriction,  does  not  enure  to  his  suc- 
cessor, in  the  same  manner  as  if  his  suc- 
cessors had  been  expressly  named.  This  is 
a  point  on  which  I  have  formed  no  conclu- 
sive opinion:  but  this  I  say,  that  this  bond 
being  evidently  a  prison-bounds  bond,  and 
not  a  private  bond,  although  it  is  defective 
in  the  foregoing  particular,  so  as  to  inter- 
cept the  power  of  the  succeeding  Sheriff, 
may  still  be  sued  upon  by  the  creditor  as  at 
common  law,  since  the  commencement  of 
the  act  of  1795,  allowing  the  assignment  of 
bonds  with  collateral  conditions;*  and 
that  there  is  nothing  in  the  declaration 
tying  down  this  proceeding  to  the  act  al- 
lowing assignments  of  bonds  for  the  rules: 
the  averment  in  the  declaration  may 
equally  be  taken  to  relate  to  the  act  of 
1795,  before  mentioned. 

It  is  here  to  be  remarked,    that   the 

85  act  of  1795  took  effect    *from    the   1st 
of  March,  1796,    inclusive,    on   which 

day  the  assignment  in  question  was  made. 
As,  therefore,  the  assignment  was  made 
after  the  commencement  of  the  act,  al- 
though the  bond  bore  date  before,  I  infer 
that  the    action    upon    the    assignment    is 


(c)  1  Call,  50. 
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sustainable.  I  infer  this  on  the  authority 
of  the  decision  of  this  Court  in  the  case  of 
Craif?  V.  CraifSf.  (a)  In  that  case  the  suit 
was  brought  upon  a  bond  dated  in  1792, 
and  the  judgment  was  reversed  because 
^4he  bond  was  not  assignable  at  the  time 
the  suit  was  commenced."  I  infer  that  it 
was  no  objection  to  the  action  in  that  case, 
that  the  bond  was  anterior,  if  the  assign- 
ment had  been  posterior  to  the  commence- 
ment in  operation  of  the  act  of  1795.  Such 
a  construction  does  not  invade  any  vested 
right;  for,  while  that  act  changes  the  rem- 
edy by  giving  a  more  direct  recourse 
against  the  debtor,  it  neither  affects  nor  in- 
creases his  liability,  nor  prejudices  the 
interests  of  the  succeeding   Sheriff. 

With  respect  to  the  excuse  set  up  in  the 
case  before  us,  the  plaintiff  has  shewn 
every  thing  necessary  on  her  part.  She 
has  exhibited  the  bond  conditioned  for 
keeping  the  rules,  and  shewn  a  departure 
therefrom.  The  defendant  can  only  absolve 
himself  by  shewing  that  the  prisoner  was 
discharged  by  due  course  of  law,  or,  in 
other  words,  was  legally  discharged.  This 
necessarily  involves  the  legality  of  the  acts 
and  proceedings  of  the  Sheriff;  and  it  is  no 
novelty  for  one  man  to  engage  for  the  cor- 
rect conduct  of  another.  It  was  sufficient 
for  the  creditor,  after  having  shewn  what 
is  before  mentioned,  to  remain  entirely 
passive.  It  was  also  incumbent  on  the  de- 
fendant to  shew  that  the  prisoner  was 
^'insolvent."  and  that,  being  so,  the 
plaintiff  had  refused  to  pay  his  fees,  or 
give  bond  for  the  payment  thereof.  All 
these  positions  are  entirely  settled  by  the 
case  of  Rose  v.  Shore,  (b) 

Upon  the  whole  matter,  I  am  of  opinion 
that,  though  this  particular  case  may  bear 
hard  on  the  present  appellee,  yet  that  the 
condition  of  the  bond  has  not  been  kept, 
and  that  the  appellant,  by  a  reversal  of 
the  judgment  of  the  District    Court,  should 

be  enabled  to  recover  her  debt. 
86  »JUDGE   FLEMING.     Differing  in 

opinion,  in  this  important  case,  from 
a  majority  of  the  Court,  I  have  taken  a 
comprehensive  view  of  the  subject,  and 
hope  to  be  excused  for  taking  more  time 
than  usual,  in  stating  the  grounds  of  my 
opinion. 

The  great  question  seems  to  be  whether 
Daniel  Duval  (the  principal  obligor  in  the 
bond  on  which  the  suit  was  instituted) 
was  discharged  out  of  custody  by  due 
course  of  law?  And  this  question  may  be 
considered  under  two  distinct  heads.  First, 
whether  Isaac  Younghusband,  into  whose 
custody  the  prisoner  was  delivered  over  by 
William  Foushee,  a  former  Sheriff,  had  a 
right  by  law  to  discbarge  him,  on  the  cred- 
itor's failing  to  give  security  for  the  prison 
fees?  and  if  not, 

Secondly,  whether  the  written  discharge 
of  the  prisoner,  by  the  Sheriff,  did  not 
exonerate  the  securities  from  the  penalty  of 
the  bond,  given  for  his  keeping  within  the 
prison  rules;  and  leave  the  creditor  to  her 
remedy  against  the  Sheriff  only. 

In  order  to  decide  the  first  point,  it  may 
not  be  amiss  to    take    a  short  view   of    the 


(a)  1  Call.  484. 

(b)  H 


I  Call.  548. 


several  acts  of  assembly  so  far  as  they  ap- 
ply to  the  case  before  us. 

By  the  act  of  1748,  c.  4,  s.  31,  the  jus- 
tices of  every  county  are  required  to  mark, 
and  lay  out,  the  bounds  and  rules  of  their 
respective  county  prisons,  not  exceeding 
ten  acres  adjoining  such  prison ;  and  every 
prisoner  committed  on  civil  process,  giv- 
iofiT  good  security  to  keep  within  the  said 
rules,  shall  have  liberty  to  walk  therein ; 
and  keeping  continually  within  the  said 
bounds,  shall  be  judged  in  law  a  true  pris- 
oner. By  the  act  of  1764,  o.  6,  s.  3,  it  is 
enacted  that  the  prison  bounds  shall  not 
contain  less  than  five  acres. 

By  the  act  of  1748,  c.  8,  s.  28,  it  is  pro- 
vided that  the  prison  fees  of  insolvent 
debtors  be  paid  by  the  counties  for  the 
first  20  days,  and  afterwards  by  the  cred- 
itors. 

I  conceive  that  Daniel  Duval,  after  hav- 
ing executed  the  bond  for  keeping  within 
the   prison     rules,     stood     precisely 

87  *in  the  same  situation  (as   far   as    it 
can  affect  this  controversy)    as  if    he 

had  been  confined  in  the  debtor's  room  of 
the  county  gaol;  the  place  and  extent  of 
his  confinement  being  only  changed  by 
the  lenity  and  humanity  of  the  law,  as 
extended  to  all  unfortunate  debtors.  But 
in  the  argument,  it  was  contended  by  the 
appellant's  counsel,  that,  after  the  bond 
was  given  for  keeping  the  prison  bounds, 
the  prisoner  was  out  of  the  jurisdiction,  or 
control,  of  the  Sheriff,  who  had  no  further 
concern  or  right  to  meddle  with  him ;  but 
it  is  presumed  that  this  part  of  the  argu- 
ment would  have  been  omitted,  had  the 
counsel  either  adverted  to  the  reason  of  the 
case,  or  to  the  law  itself,  which  says  that 
*^such  person  shall  be  judged  in  law  a  true 
prisoner;"  and,  if  not  the  prisoner  of  the 
Sheriff,  they  should  have  explained  to  the 
Court  whose  prisoner  he  then  became, 
and  on  what  conditions,  and  by  whom,  he 
could  have  been  legally  discharged  out  of 
custody.  The  creditor  neither  resided,  nor 
had  an  agent,  in  the  county. 

The  counsel  indeed  say,  that  ^*on  Duval's 
having  given  bond  to  keep  within  the 
prison  rules,  he  became  the  prisoner  of  the 
law,  and  the  Sheriff  had  nothing  further  to 
do  with  him :  but  can  the  law  execute  it- 
self? must  it  not  have  an  agent  or  minis- 
terial officer,  to  execute  it?  can  it  feed  an 
insolvent  debtor,  unable  to  purchase  an 
ounce  of  food  to  sustain  life,  without 
an  active  agent  to  procure  it  for  him?  And 
who,  let  me  ask,  is  the  agent  or  ministe- 
rial officer  of  the  law  on  such  occasions, 
but  the  Sheriff? 

By  the  act  of  1748,  c.  6,  s.  16,  it  is 
enacted  that  '^the  delivery  ot  prisoners  by 
indenture  between  the  old  sheriff  and  the 
new,  as  practised  in  England,  or  the  enter- 
ing upon  record  in  the  County  Court,  the 
names  of  the  several  prisoners,  and  causes 
of  their  commitment,  delivered  over  to  the 
new  Sheriff  (the  mode  pursued  in  the  case 
before  us)  shall  be  sufficient  to  discharge 
the  late  Sheriff  from  all  suits  or  actions, 
for  any  escape  that  shall  happen  after- 
wards "  and  after  the  transfer  in  this  case, 
(remaining  on  the  records  of  Henrico 
County  Court,)  in    which    it  is  stated 

88  that  ^Daniel  Duval  was  a  prisoner   at 
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the  suit  of  Anne  Meredith,  administra- 
trix of  John  Meredith,  deceased,  for  the 
quantity  of  40,9141b.  crop  tobacco  includ- 
ing^ interest,  Ac. ;  and  also  4001b.  of  gross 
tobacco,  and  3  shillings  for  costs  in  the 
General  Court,  which  was  a  sufficient  de- 
scription of  the  cause  of  his  commitment, 
as  required  by  law.  Duval  was  as  much  the 
prisoner  of  Younghusband  as  he  had  be- 
fore been  of  the  preceding  Sheriff.  Could 
there  ever  have  been  a  doubt  as  to  the 
debtor  being  the  prisoner  of  the  Sheriff,  it 
appears  to  me  that  it  must  have  been 
removed  by  a  fair  construction  of  the  act 
of  1764,  c.  6,  s.  1,  wherein  it  is  enacted 
that,  when  any  prisoner  shall  escape  out 
of  the  prison  rules,  the  Sheriff  of  the 
County  where  such  prisoner  was  in  custody 
shall  apply  to  a  justice  for  an  escape  war- 
rant, to  retake  such  prisoner,  and  imme- 
diately to  give  notice  to  the  creditor,  his 
attorney  or  agent;  and  to  assign  over,  and 
deliver  the  bond  taken  for  the  prison  rules. 
If  such  prisoner  be  retaken  on  the  escape 
warrant,  it  would  be  the  duty  of  the  Sher- 
iff to  commit  him  to  close  prison,  and  the 
assignment  of  the  bond,  directed,  is  to  ena- 
ble the  creditor  to  bring  an  action  for  a 
breach  of  the  condition. 

And  with  respect  to  the  prison  fees,  the 
laws  make  no  distinction  between  those 
who  are  in  close  confinement,  and  those 
who  have  liberty  of  the  bounds. 

By  the  position  of  the  appellant's  counsel, 
the  prisoner  could  not  have  been  discharged, 
had  be  tendered  to  the  Sheriff  the  full 
amount  of  the  debt  and  costs — and  why? 
because,  say  they,  '  ^ after  the  prisoner  had 
given  bond  for  keeping  within  the  prison 
rules,  the  Sheriff  could  have  no  further 
concern  with  him."  And  who,  let  me  ask, 
bnt  the  Sheriff,  who  has  the  execution  in 
his  pocket,  or  returned  it  to  the  office,  is 
to  know  when  its  full  amount  is  tendered 
by  the  prisoner?  The  creditor  is  without 
an  agent  and  out  of  the  county,  nobody 
knows  where  I 

fiy  an  act  of  1764,  c.  6,  s.  10,  it  is  enacted 
that,  where  the  debtor  shall  have  remained 
in  execution  twenty  days,  it  shall  be  law- 
ful for  the  Sheriff  or  gaoler  to  give 
89  notice  to  the  *attorney  who  prosecuted 
the  suit,  and  to  demand  security  of 
him  for  the  prison  fees  that  shall  arise 
after  the  expiration  of  20  days,  and,  if  he 
shall  fail  or  refuse  to  give  such  security, 
then  to  discharge  such  prisoner  out  of  cus- 
tody. And,  by  an  act  passed  in  1769,  c.  3, 
B.  13,  after  reciting  that  it  is  unreasonable 
for  Sheriffs  to  go  out  of  their  Counties  to 
give  notice  to  creditors,  at  whose  suit  any 
person  may  be  in  custody  of  such  Sheriff, 
or  to  pay  money  levied  by  executions,  it  is 
enacted,  that  such  creditor  shall  name  some 
person  resident  in  the  County  where  such 
execution  is  to  be  levied,  to  be  his  or  her 
agent,  &c. :  and,  in  case  of  failure  in  ap- 
pointing such  agent,  the  Sheriff  shall  not 
be  obliged  to  give  notice  previous  to  the 
discharge  of  such  prisoner,  either  for  want 
of  security  for  his  prison  fees,  or  upon  his 
taking  the  oath  of  an  insolvent  debtor; 
but  such  prisoner  may  be  discharged  in 
those  cases  respectively  without  any  notice 
being  given  to   the  creditor. 

It  was  under  this  act  that  Younghusband, 


(then  Sheriff  of  Henrico  county,)  in  Febru- 
ary, 1790,  discharged  the  prisoner  Daniel 
Duval ;  because  the  creditor  had  appointed 
no  agent  within  the  County  to  whom  he 
could  have  given  notice  of  the  prisoner's 
being  in  his  custody;  and  of  whom  he 
might  have  demanded  security  for  the  prison 
fees;  the  Sheriff,  under  those  circum- 
stances, standing  precisely  in  the  same 
situation  in  which  he  would  have  been,  had 
he  given  actual  notice  to  the  creditor  who 
had  refused  or  neglected  to  give  the  security 
required  by  law. 

As  to  the  bond,  found  by  the  verdict  to 
have  been  executed  by  Mrs.  Meredith,  the 
creditor,  and  rejected  by  the  former  Sheriff, 
because  the  security  was  not  a  resident  of 
the  County,  Younghusband  could  not  be 
affected  by  it,  being  (for  any  thing  that 
appears  to  the  contrary)  without  his  knowl- 
edge, and  was  executed  and  payable  to  the 
former  Sheriff  (Foushee)  before  the  debtor 
became  Younghusband's  prisoner. 

By  the  act  of  1772,  c.  13,    s.    1,    so   much 

of  the  act   of  1748,    as  directs   the    prison 

fees   of   insolvent   debtors     for     the 

90  *first  20  days  to  be  paid  by  the  Coun- 
ties; is  repealed,  and    the   Sheriff   or 

gaoler  may  demand  and  receive  of  the  cred- 
itor all  such  fees  as  become  due  until  the 
creditor  shall  release  such  prisoner ;  and  if 
the  creditor,  upon  notice  to  him  or  her,  his 
or  her  agent  or  attorney,  shall  refuse  to 
give  security  to  the  Sheriff  or  gaoler  for  the 
payment  of  such  prison  fees,  or  shall  fail 
to  pay  the  same,  when  demanded,  it  shall 
be  lawful  for  such  Sheriff  or  gaoler  to  dis- 
charge such  debtor  out  of  prison. 

Thus  stood  the  several  acts  of  assembly 
on  this  subject  prior  to  the  revolution,  so 
fat  as  they  apply  to  the  case  now  before  us ; 
holding  up  the  idea  throughout,  according 
to  my  conception,  that  the  creditor,  in 
every  case,  was  to  stand  between  the  Sher- 
iff and  insolvent  prisoner,  with  respect  to 
the  prison  fees. 

In  the  act  of  October,  1777,  for  establish- 
ing a  General  Court,  c.  17,  s.  72,  it  is 
enacted  that  tne  keeping  of  the  public  goal 
shall  constantly  attend  the  General  Court, 
and  execute  the  commands  of  the  Court 
from  time  to  ti'me;  and  take  or  receive 
into  his  custody  all  persons  by  the  Court  to 
him  committed  on  original  or  mesne  proc- 
ess, or  in  execution  in  any  civil  suit,  or 
for  any  contempt  of  the  Court,  and  him 
or  them  safely  keep  until  thence  discharged 
by  due  course  of  law ;  but  where  such  pris- 
oner is  so  poor  as  not  to  be  able  to  sub- 
sist him  or  herself,  in  prison,  the  gaoler 
shall  be  allowed  by  the  public  one  shilling 
per  day  for  the  maintenance  of  every  such 
poor  prisoner,  &c.  The  same  clause  with  a 
little  variation  is  re-enacted  in  the  act  of 
1788  for  the  establishing  District  Courts,  s. 
98,  and  retain  in  the  act  of  1792,  except 
that  in  the  latter  17  cents,  instead  of  one 
shilling,  per  day,  is  allowed  for  the  main- 
tenance of  every    such   poor  prisoner. 

Why  the  law  made  a  distinction  between 
those  imprisoned  by  order  of  the  General 
Court  and  by  process  of  the  District  Courts 
and  others,  seems  immaterial  to  be  consid- 
ered here,  as  the  case  now  before  us 
cannot  be  affected  by  it. 

91  *From   this   view   of  our  different 
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acts  of  assembly  on  the  subject,  one 
general  system  seems  to  have  been  formed ; 
and,  taking  the  whole  together,  I  must  give 
them  such  a  construction  as  appears  to  me 
most  consonant  to  reason,  and  to  the  views 
of  the  respective  legislatures,  at  the  differ- 
ent periods  when  they  were  enacted;  and 
that  they  may  not  clash  one  with  another. 
One  general  principle  seems  to  pervade  the 
whole,  that  every  person  imprisoned  for 
debt  shall,  if  able,  bear  the  charges  of  his 
or  her  maintenance;  and  if  not,  that  the 
creditor,  at  whose  suit  such  person  may  be, 
in  confinement,  (except  in  the  cases  just 
above  noticed,)  shall  be  responsible,  and 
immediately  give  security  to  the  Sheriff, 
or  gaoler,  for  the  prison  fees,  or  submit  to 
the  discharge  of  the  debtor. 

And  here  a  difficulty,  and  a  difference  in 
opinion  seems  to  arise,  respecting  the  true 
and  just  construction  of  the  law ;  how,  and 
at  what  time,  the  inability  of  the  debtor  to 
pay  the  fees,  or  to  maintain  him  or  herself 
in  prison,  must  appear,  before  the  cred- 
itor can  be  made  answerable  for  them,  or  be 
compelled  to  give  security  for  their  pay- 
ment. It  is  contended,  however,  that  it  is 
incumbent  on  the  Sheriff  to  ascertain,  and 
prove,  the  insolvency  before  he  can  legally 
call  on  the  creditor  for  security ;  but,  in 
my  conception,  neither  the  letter,  spirit, 
nor  reason  of  the  law,  warrants  such  con- 
struction ;  which,  besides  the  delay,  would 
often  involve  the  unfortunate  prisoner  in 
still  deeper  distress :  and  who,  let  me  ask, 
is  the  most  likely  to  be  acquainted  with 
the  circumstances  of  the  debtor,  one  who 
had  dealings  with,  and  trusted  him  for  the 
amount  of  the  debt;  or  the  Sheriff,  who, 
perhaps,  never  saw  or  heard  of  him  till  a 
process  was  put  into  his  hands;  which  Has 
been  the  case,  in  numberless  instances ;  as 
many  of  the  insolvent  debtors  are  fugitives 
from  their  creditors;  and,  if  there  must  be 
a  risk,  or  a  loss,  to  one  or  the  other,  the 
law,  and,  in  my  conception,  reason  and  jus- 
tice, all  declare  it  ought  to  fall  on  him  who 
imprudently  trusted  the  debtor  beyond  his 
ability  to  pay.  And  this  is  no  hardship 
on  the  unwary  creditor,  as  the  law  provides 

that,  if  such  insolvent  debtor  shall 
92        afterwards  acquire  ^property,  he  shall 

still  have  his  remedy  against  him  for 
the  prison  tees.  Should  a  contrary  con- 
struction of  the  law  prevail,  which  should 
oblige  the  Sheriff  to  prove  actual  insol- 
vency before  he  could  demand  security  of 
the  creditor  for  the  prison  fees,  it  will,  in 
my  apprehension,  render  the  acts  of  1764, 
1769,  and  1772,  which  forms  a  regular  sys- 
tem, almost  nugatory,  and  so  many  dead 
letters;  and  be  productive  of  much  litiga- 
tion, great  injustice  to  Sheriffs,  and  further 
distress  to  many  unfortunate  debtors. 

In  what  manner,  and  before  what  tribu- 
nal, it  may  be  asked,  is  a  Sheriff  to  prove 
the  insolvency  of  an  imprisoned  debtor  to 
the  satisfaction  of  the  creditor,  before  he 
can  legally  demand  of  him  the  security  re- 
quired by  law,  which,  since  the  act  of  1772, 
gives  the  Sheriff  a  right  to  demand  such 
security,  the  moment  the  debtor  is  com- 
mitted to  prison? 

From  the  general  tenor  of  those  acts,  it 
appears  to  me  that  the  legislature  justly 
t>resumed,  (until  the   contrary    should   ap- 


pear, as  in  the  case  of  Rose  and  Shore,  to 
be  further  noticed  hereafter,)  that  every 
person  confined  in  gaol  for  debt  was  una- 
ble to  pay  the  prison  fees ;  and  the  proof  of 
solvency  ought  to  be  on  the  creditor:  Ist, 
Because  he  is  the  occasion  of  the  debtor's 
being  confined,  which  is  supposed  to  be 
for  his  own  benefit;  in  consequence  of 
which  the  law  calls  upon  him  immediately 
to  give  security  for  the  prison  fees;  2dly. 
Because  an  affirmative  is  more  easily 
proved  than  a  negative;  and,  3dly.  Be- 
cause the  Sheriff,  being  an  executive 
officer,  IS  obliged  to  execute  all  legal  proc- 
ess put  into  his  hands  by  the  creditor ;  and 
whose  commissions  upon  executions  for 
small  sums,  where  the  debtors  are  impris- 
oned, are  .very  inadequate  to  his  services; 
and  therefore  ought  not  to  be  delayed,  run 
any  risk,  or  put  to  extraordinary  trouble 
without  due  compensation. 

The  case  of  Rose  and  Shore  has  been  much 
relied  on,  as  decisive  in  favour  of  the  ap- 
pellant here;  but  in  my  conception  it  is  the 
reverse ;  as  the  case  appears  to  be  essen- 
tially different. 

A  Mr.  Claiborne  was  imprisoned 
93  for  debt,  within  the  ^bounds,  at  the 
suit  of  Shore ;  who,  agreeably  to  the 
requisition  of  the  law,  upon  a  presumption 
that  Claiborne  was  insolvent,  gave  bond 
as  usual,  to  Rose,  the  gaoler,  for  the  prison 
fees;  who,  from  time  to  time  received 
them  from  Shore,  at  Is.  3d.  per  day  for  up- 
wards of  15  months.  Shore  having  after- 
wards discovered  that  Claiborne  was 
possessed  of  a  considerable  estate,  brought 
an  action  of  assumpsit  against  Rose  for  so 
much  money  had  and  received  to  his  use. 
On  the  trial  there  was  a  special  verdict,  in 
which  the  Jury  expressly  found  **that  Clai- 
borne was,  during  all  that  time,  possessed 
of  sufficient  property,  and  able  to  maintain 
himself  in  prison,  without  the  aid  of  the 
said  fees ;  and  that  he  was  not  maintained 
by  the  said  defendant;  whereupon  the  Dis- 
trict Court  gave  judgment  for  the  plaintiff; 
which,  on  an  appeal,  was  affirmed  by  the 
unanimous  opinion  of  this  Court,  upon  the 
ground  (so  far  as  my  opinion  concurred)  of 
the  special  finding  of  the  Jury  above  stated. 
But  there  is  no  such  finding,  nor  any  thing 
similar,  in  the  case  before  us.  On  the  con- 
trary, the  Jury  here  find  that  Duval  resided 
in  a  house  distinct  from  the  the  prison,  but 
within  the  rules ;  for  the  rent  of  which  he 
contracted  with  John  Henry,  the  proprietor, 
but  the  rent  never  has  been  paid :  which 
finding  of  the  Jury  was  more  than  nine 
years  after  Duval  was  discharged  out  of 
custody:  from  whence  a  strong  presump- 
tion arises,  that  he  really  was  insolvent, 
being  impliedly  found  so  by  the  verdict; 
more  especially  as  debts,  for  rent  are  recov- 
erable in  a  summary  way  by  distress. 

And  in  order  to  assimilate  this  case  to 
that  of  Rose  and  Shore,  the  Jury  ought  here 
to  have  found  that  Duval  was  possessed  of 
sufficient  property,  and  able  to  maintain 
himself  in  prison,  and  that  he  was  not 
maintained  by  the  Sheriff  or  gaoler. 

If  Younghusband  discharged  Duval  as 
an  insolvent  debtor  unable  to  pay  the 
prison  fees,  when  he  was  not  so,  he  thereby 
made  himself  liable  for  the  debt:  and 
suppose    this   had    been   a  suit  to  compel 
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him  to  pay  it,  what  would  *have  been 
the  gist  of  the  action?  the  ability  of 
the  prisoner  to  pay  the  fees,  or  to  maintain 
himself  in  prison,  which  the  plaintiff  must 
have  averred  and  proved,  (as  m  the  case  of 
Shore  againtit  Rose,)  before  he  could  have 
had  a  verdict  in  his  favour. 

What  was  the  principle  point  in  contro- 
versy between  Shore  and  Rose?  the  ability 
of  Claiborne  to  pay  the  fees,  or  to  maintain 
himself  in  prison ;  which  being  proved  to 
the  satisfaction  of  the  Jury,  they  so  found 
the  fact  specially,  and  the  Court  very  prop- 
erly gave  judgment  for  the  plaintiff.  So, 
on  the  same  principle,  if  a  Sheriff  brings 
suit  against  a  creditor  on  a  bond  for  pay- 
ment of  the  prison  fees  of  his  insolvent 
debtor,  he  must  aver  and  prove  the  insol- 
vency of  the  prisoner  before  he  can  recover ; 
bnt  he  is  not  bound  to  prove  such  insol- 
vency before  he  has  a  right  to  demand  the 
security  required  by  law;  for  he  has  a  right 
to  make  the  requisition  immediately  on  the 
prisoner's  being  confined. 

The  proof  of  the  solvency  or  insolvency  of 
an  imprisoned  debtor,  in  my  apprehension, 
rests  on  circumstances  as  the  case  may  be. 
Where  the  creditor  brings  an  action  against 
the  Sheriff  or  gaoler,  to  subject  him  to  the 
payment  of  the  debt,  for  having  discharged 
the  prisoner,  as  unable  to  pay,  or  to  main- 
tain himself  in  prison,  when  he  was  not 
so ;  or  to  recover  money  wrongfully  paid  for 
the  maintenance  of  such  prisoner,  (as  in  the 
case  of  Shore  against  Rose, )  the  x>roof  of 
the  solvency  of  the  prisoner  lies  on  the 
creditor:  And  where  a  sheriff  or  gaoler 
brings  suit  against  a  creditor  for  the  fees 
of  hisi  imprisoned  debtor,  the  proof  of  the 
insolvency  of  the  prisoner  lies  on  the  Sher- 
iff or  gaoler. 

On  these  grounds  I  am  of  opinion  that 
Tounghusband  was  justified  by  law  in  dis- 
charging Duval  out  of  custody ;  but,  lest  I 
be  mistaken  on  this  point.  I  proceed  to 
consider  the  other,  to  wit.  Whether  the 
written  discharge  of  the  prisoner,  by  the 
Sheriff,  did  not  exonerate  the  securities 
from  the  penalty  of  the  bond  for   his 
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and  leave  the  creditor  to  her  remedy 
against  the  Sheriff  only? 

I  am  to  consider  this  point,  then,  on  a 
presumption  that  the  Sheriff  had  not  a  legal 
right  to  discharge  the  prisoner,  but  that  he 
did  so  in  his  own  wrong,  and  at  his  peril ; 
and  became  immediately  liable  to  the  cred- 
itor or  the  amount  of  the  debt :  and  he 
being  so  liable,  why  vex  and  distress  an 
innocent  security  for  the  malfeasance  of  a 
public  oflBcer,  of  ability  to  answer  for  his 
own  misconduct,  instead  of  having  imme- 
diate recourse  against  him?  The  appellee 
t>oand  himself,  his  heirs,  &c.  with  condi- 
tion that  the  prisoner,  Daniel  Duval,  should 
keep  within  the  prison  rules  until  thence 
discharged  by  due  course  of  law;  and  being 
discharged  by  the  Sheriff,  in  whose  custody 
he  was,  that  may  well  be  considered  as  a 
discharge  in  due  course  of  law ;  as  the  Sher- 
iff was  the  only  executor  of  the  law,  he  was 
the  only  person  who  could  of  right  dis- 
charge the  prisoner  in  any  event. 

Suppose  the  Sheriff  in  the  written  dis- 
charge, instead  of  saying  it  was  for  want 
of  security  for  the  prison  fees,    had   stated 


that  the  prisoner  had  paid  him  the  full 
amount  of  the  debt  and  costs,  would  not 
that  be  considered  as  a  discharge  by  due 
course  of  law,  whether  the  money  had,  or 
had  not,  been  paid  to  the  Sheriff?  or  would 
the  securities  have  been  bound  to  prove  an 
actual  payment  of  it?  I  confidently  con- 
ceive not ;  nor  were  they,  as  the  case  stood, 
bound  to  prove  the  insolvency  of  the  pris- 
oner. 

Mr.  Williams,  though,  contended  that 
*4f  the  debtor  had  tendered  the  whole  debt 
and  costs  to  the  Sheriff,  he  would  have  had 
no  right  to  discharge  him !"  Miserable,  in- 
deed, would  be  the  case  of  every  prisoner 
confined  for  debt,  should  that  be  adjudged 
to  be  law  I ! 

As  to  the  recital  in  the  discharge,  that 
Duval  was  a  prisoner  within  the  bounds  of 
the  prison  as  laid  off  by  the  General  Court, 
(noticed  in  the  argument  by  Mr.  Williams,) 
I  believe  it  to  be  correct.  The  County  gaol 
of  Henrico  has  been  used  as  the  public 
gaol,  ever  since  the  removal  of  the 
%  seat  of  government  *to  Richmond; 
and  by  several  acts  of  assembly, 
passed  from  time  to  time,  the  Judges  of 
the  General  Court  were  empowered  to  su- 
perintend and  regulate  the  public  gaol;  and 
the  bounds  laid  off  by  direction  of  that 
Court,  under  the  authority  of  one  of  those 
acts,  have  always  been  considered  and  used 
as  the  prison  bounds  of  Henrico  County ; 
unless  they  have  since  been  altered  by  or- 
der of  the  District  Court.  But,  be  that  as 
it  may,  the  circumstance,  in  my  apprehen- 
sion, does  not  affect  the  merits  of  this 
cause. 

Let  us  consider  what  was  the  true  nature, 
intent,  and  spirit  of  the  undertaking  of  the 
securities?  It  was  that  Daniel  Duval  should 
not  escape,  nor  voluntarily  depart  out  of 
the  prison  rules ;  but  they  did  not  mean  to 
be  responsible  for  the  misconduct  of  the 
Sheriff  (with  whom  they  had  no  privity, 
and  who  was  the  only  person,  I  conceive, 
that  in  any  event  had  a  right  to  discharge 
the  prisoner)  in  case  he  should  discharge 
him  without  legal  authority.  The  Sheriff 
had  the  same  right  over  the  prisoner,  so 
far  as  respects  his  legal  discbarge,  as  if 
he  had  been  confined  in  the  debtors'  room 
of  the  gaol,  and  the  key  in  the  pocket  of 
the  Sheriff,  who,  at  the  time  of  his  admis- 
sion to  ofiBce,  had  given  ample  security  for 
the  due  and  faithful  performance  of  his 
duty ;  and  against  whom  for  misfeasance  or 
malfeasance  in  ofQce,  any  person  aggrieved 
by  his  misconduct,  had  a  prompt  and  legal 
remedy  by  action  on  the  Sheriff's  bond. 

A  Sheriff  who  discharges  a  prisoner  con- 
trary to  law,  makes  himself  liable  for  the 
debt,  but  cannot  subject  the  innocent 
securities,  who  have  no  control  over  him,, 
to  loss  or  damage,  by  his  own  acts  or  de- 
fault; for  the  Sheriff's  and  prisoner'^ 
securities  cannot,  or  ought  not,  to  be  both 
answerable  at  the  same  time,  to  the  cred- 
itor for  an  escape ;  as  that  would  be  making 
them  securities  for  each  other,  without  the 
consent  of  either;  and  would  deter  many 
from  acts  of  benevolence  and  kindness  to- 
wards unfortunate  persons  imprisoned  for 
debt,  in  becoming  their  securities  for  the 
prison  bounds. 

From   the   evidence    and    circumstances. 
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disclosed  in  this  ^record,  I  have  a 
conviction  that  Daniel  Duval  was 
truly  insolvent,  unable  to  pay  the  prison 
fees,  or  to  maintain  himself  in  prison ;  or, 
on  a  supposition  that  he  might  have  been 
so,  (which  is  the  case  of  many  unfortunate 
debtors, )  what  was  he  to  do  when  the  Sher- 
iff told  him  '^he  was  no  longer  his  pris- 
oner," and  gave  him  a  discharge  in 
writing,  in  which  he  stated  his  reasons  for 
doing  so?  Was  he  to  answer  the  Sheriff, 
'*that  he  had  no  right  to  discharge  him, 
and  that  if  he  would  not  maintain  him  in 
prison,  he  must  and  would  lie  there  and  per- 
ish for  want  of  sustenance?"  Such  a  de- 
termination would  neither  •have  been 
consistent  with  human  prudence,  nor  within 
the  utmost  effort  of  human  fortitude :  and, 
if  persisted  in,  of  what  advantage  would  it 
have  been  to  the  creditor?  None  at  all ;  but, 
on  the  contrary,  would  have  been  a  sure 
and  certain  means  of  the  loss  of  the  debt, 
at  best,  very  doubtful ;  but  at  that  time 
almost  desperate :  but  by  obeying  the  man- 
date of  the  Sheriff,  it  made  him,  if  he  acted 
illegally,  liable  tor  the  debt ;  against  whom 


the  creditor  ought  immediately  to  have 
proceeded  for  the  recovery  of  it :  but,  instead 
of  doing  so,  she  lies  by  for  upwards  of  six 
years,  and  then  brings  suit  against  an  in- 
nocent security,  who  had  done  her  no  in- 
jury. 

Besides  all  this,  the  law  never  supposes 
a  poor  prisoner  a  proper  judge  of  the  offi- 
cial duties  of  an  executive  officer;  or  under 
what  particular  circumstances  he  may  be 
legally  discharged  by  the  Sheriff,  before 
the  debt  be  paid ;  but  those  things  remain 
altogether  with  the  Sheriff ;  whd,  at  his 
peril,  is  to  conduct  himself  according  to 
law. 

On  these  grounds,  I  am  of  opinion  that  the 
judgment  of  the  District  Court  is  correct, 
and  ought  to  be  affirmed.  And  I  am  au- 
thorized to  say  that  the  late  venerable  and 
enlightened  President  of  this  Court,  who 
heard  the  cause  very  fully  and  ably  argued, 
was  of  the  same  opinion.  But  as  a  major- 
ity of  the  Court,  now  present,  is  of  a  dif- 
ferent opinion,  the  judirment  of  the  District 
Court  is  to  be  reversed,  and  judgment  en- 
tered for  the  appellant. 


CASES  ARGUED  AND  DETERMINED 

IN  THB 

SUPREME  COURT  OF  APPEALS  OF  VIRGINIA, 

Ax  THB  Term  Commbncing  the  15th  Day  of  Aprii«,  1810. 

IN  THE  THIRTY-FOURTH  YKAR  OF  THB  COMMONWBAI^TH. 


JUDGBS, 

WILrlvIAM  FLEMING,  Esquirb,  Pres't  SPENCER  ROANE,  Esqdirb. 

St.  GEORGE  TUCKER,  Esquirk. 
Attornky-Gbnerai,, 
PHIWP  NORBORNE  NICHOLAS,  Esquire. 


98       ^Chichester's  Executrix  v.  Vass's 
Administrator. 
Tuesday.  March  18. 1810. 

I.  Chancery     Jurisdiction— Discovery— Pull    ReWel.*— 

In  cases  where  it  is  proper  and  necessary  to  ffo 
into  equity  for  a  discovery,  the  Court  (having- pos- 
session of  the  subject)  will  proceed  to  decide  the 
cause,  without  turnlnsr  the  parties  round   to    a 


•Equity  Jurisdiction— Discovery- Pull  Relief— It  is 

now  established  that,  thoug^h  the  matter  be  one 
proper  for  the  law  court,  yet.  where  a  proper  case 
for  discovery  is  presented,  a  bill  askinsr  both  dis- 
covery and  relief  is  maintainable;  and  the  court 
havinff  jurisdiction  for  one  purpose— discovery- 
will  not  tell  the  party  after  ffettinir  it  to  ?o  into  a 
court  of  law,  but  will  ^o  on  to  irive  relief.  Thomp- 
son V.  Whi taker  Iron  CJo..  41  W.  Va.  580.  23  S.  E.  Rep. 
796.  cltinfiT  Ckichetier  v.  Vasa,  1  Munf.  98;  Lyons  v. 
Miller,  6  Gratt  428;  Hotchklss  v.  Plaster  Co.,  41  W. 
Va.  367,  28  S.  E.  Rep.  676.  This  proposition  trows  out 
of  the  more  ireneral  rule,  which  seems  established 
beyond  controversy,  that  where  a  court  ot  chan- 
cery has  jurisdiction  for  one  purpose,  it  will  not 
send  the  parties  back  to  a  court  of  law,  but  will 
retain  the  jurisdiction  for  all  purposes,  and  do  com- 
plete justice  between  the  parties.    Western,  M.  & 


Court  of  Law,  notwithstanding  (if  such  discovery 
had  not  been  necessary)  relief  miirht  originally 
have  been  had  at  law. 
a.  Promise  In  Consideration  of  Marriage— What  Con. 
stItutes-Case  at  Bar— If  A.  promise  B.  that.  If  he 
and  A.'sdaug-hter  marry,  "he  will  endeavour  to 
doherequal  justice  with  the  rest  of  his  daugh- 
ters, as  fast  as  it  Is  in  his  power  with  conven- 
ience;*' and  the  marriag-e  be  afterwards  had  with 
his  consent;  the  promise  Is  sufficiently  certain 
and  obliiratory. 

3.  Same— Performance— Must  Be  In  Reasonable  Time. 
—In  such  case.  A.  has  not  his  life-time  to  perform 
It  in;  but,  in  a  reasonable  time  after  the  mar- 
riage, (takinir  Into  consideration  his  property  and 
other  circumstances.)  Is  bound  to  make  an  ad- 
vancement to  B.  and  wife,  equal  to  the  largest 
made  to  his  other  daughters. 

4.  Same— Beneflclarlest— Case  at  Bar.— A  promise  in 


M.  Co.  V.  Virffinia  Cannel.Coal  Co.,  10  W.  Va.  287. 
citing^  the  principal  case;  Stuart  v.  (Toalter,  4  Rand. 
74.  and  Cady  v.  Gale,  5  W.  Va.  666. 

For  further  information,  see  monographic  noU 
on  "Jurisdiction"  appended  to  Phippen  v.  Dnrham, 
8  Oratt  467;  monographic  nots  on  "Bills  of  Dis- 
covery" appended  to  Lyons  v.  Miller,  6  Gratt.  4S7. 

tContract    In    Consideration   of    Marriage— Beneft. 
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the  above  mentioned  terms  enures  to  the  Joint 
benefit  of  the  husband  and  wife;  and  Is  not  to  be 
satisfied  by  a  conveyance  of  lands  to  the  wife. 
The  husband  (to  whom  the  promise  was  made) 
has  his  election  to  consider  It  a  personal  contract; 
and  If  he  survive  the  wife,  may  sue  in  his  own 
rlg^ht  to  recover  damag^es  for  a  breach. 
5.  HiulMnd  and  Wife-Personal  Ante-Nuptial  Cootnict 
with  Wife— Action  by  HuslMnd.t— A  husband  surviv- 
ing^ his  wife  (or  In  case  of  his  death,  afterwards, 
his  executor  or  administrator)  may  maintain  an 
action  on  a  personal  contract  made  with  the  wife 
before  the  marriage,  or  for  their  joint  benefit 
afterwards;  notwithsunding  he  did  not  lake  ad- 
ministration on  her  estate. 

After  the  deciaion  of  the  Conrt  of  Appeals 
in  the  case  of  Chichester  v.  Vass, 
99  (for  which  see  1  Call,  105,)  a  *new 
suit  was  brought  by  Vass,  ia  the  late 
High  Conrt  of  Chancery,  against  Sarah 
Chichester,  widow,  devisee  and  executrix, 
and  others,  children  and  grandchildren  of 
the  said  Richard  Chichester,  deceased. 

The  case  was  this.  Dr.  Vass  having  paid 
hia  addresses  to  a  daughter  of  Col.  Chiches- 
ter, on  the  10th  of  April,  1789,  wrote  to  him 
to  ask  his  consent  to  their  marriage.  In 
his  letter  he  says,  ^^ Should  you  disapprove 
of  the  matter,  we  shall  endeavour  to  bear 
the  disappointment  with  all  possible  forti- 
tude ;  being  determined  to  do  nothing  that 
may  create  the  least  uneasiness  or  anxiety 
to  you." 

Col.  Chichester,  in  answer  to  that  letter, 
on  the  12th  of  April,  1789,  says,  *'he  has 
no  reason  to  doubt  his  daughter's  under- 
standing and  prudence;  that,  if  it  be  her 
choice  in  full  consideration,  his  approbation 
will  not  be  withheld;  that  his  circumstances 
are  such  that  his  daughters  cannot  expect 
large  fortunes,  but  he  shall  endeavour  to  do 
them  equal  justice,  as  fast  as  it  is  in  bis 
power,  with  convenience;'*  and  concludes 
with  repeating  ''that  he  should  not  object 
to  his  daughter's  determination,  but  give 
his  approbation." 

The  marriage  shortly  after  took  effect.  On 
the  5th  of  January,  1790,  in  answer  to  a 
letter  from  Dr.  Vass,  offering  some  objec- 
tions to  settling  in  Alexandria,  Col.  Chi- 
chester writes  thus:  *'Your  observations 
respecting  Alexandria  carry  reason  with 
them.  Nothing  in  my  power,  without  dis- 
tressing ourselves,  shall  be  wanting  to  as- 
sist you  in  settling  to   your   satisfaction." 


darle*— Bnforcemeiit  In  Court  of  Equity.— On  this  sub- 
ject, the  principal  case  and  Tabb  v.  Archer,  8  Hen. 
&,  Mnnf.  a09,  are  cited  in  Paynes  y.  Coles,  1  Munf.  890. 

Post-Nuptial  Settleinent— Consldenitlon— Aute-Nup- 
tial  Parol  Cootract.— See  the  principal  case  cited  in 
a  dlscnsslon  of  the  question  by  Thompson,  J.,  in  his 
dlssentinfr  opinion  in  Hayes  v.  Jones,  2  Pat  &  H. 
603. 

For  further  information  on  this  subject,  see 
monographic  no^«  on  "Fraudulent  and  Voluntary 
Conveyances"  appended  to  Ck>chran  v.  Paris.  11 
Gratt.  818;  monographic  note  on^  '^Consideration" 
appended  to  Jones  v.  Obenchain,  10  Qratt  250. 

husband  and  Wile-Contracts  with  Wlfo-Sult  by 
Hoaband's  Bxccutor.—On  this  point,  the  principal 
case  is  cited  in  Templeman  V.  Fauntleroy,  8  Rand. 
499. 

See  generally,  monographic  note  on  **Hasband 
and  Wife"  appended  to  Cleland  r.  Watson.  10  Gratt. 
160. 


He  then  adds,  *4f  a  plantation  in  the  upper 
parts  of  the  country  would  be  more  agree- 
able than  a  settlement  in  town,  perhaps  I 
can  with  propriety  get  off  the  contract 
made  with  Stewart  for  that  tract  of  land  in 
the  county  of  Shenandoah ;  but,  when  I 
contracted  with  him,V  (for  the  sale,  it 
would  appear,)  **I  did  not  expect  any  of 
my  family  would  be  pleased  with  that 
part  ot  the  world  for  a  settlement;  which 
was  my  only  reason  for  attempting  to  sell 
it.  If  Colchester  or  Dumfries  would  be 
more  agreeable,    I  will  endeavour    to 

100  ^procure  a  lot  for  the  purpose  in  fee- 
simple,    or   will   do  any  thing  in  my 

power,  in  any  place  you  think  most  agree- 
able." 

On  the  24th  of  February  following.  Col. 
Chichester  wrote  a  letter  to  Col.  James 
Gordon,  in  Lancaster,  which  begins  thus: 
^*Our  fri.end  and  connection  Dr.  Vass  and 
myself  concur  in  opinion  that  in  the  neigh- 
bourhood of  your  Courthouse  is  a  good  and 
proper  stand  for  a  physician ;"  and  then 
proceeds  to  inquire  whether  a  small  tract  of 
land  with  a  house  on  it  can  be  bought  in 
that  neighbourhood  on  reasonable  terms; 
speaks  of  several  which  he  is  informed  are 
for  sale;  says  that  two  or  three  hundred 
acres  of  tolerable  land,  with  a  sufficiency 
ot  wood,  and  a  small  comfortable  house, 
will  be  quite  enough ;  mentions  a  particular 
plantation  on  which  there  is  no  house  '^and 
how  it  would  suit  the  Doctor  to  build,  he 
cannot  determine."  He  then  adds,  '*that 
his  late  advancement  for  his  daughter  Lee 
put  it  out  of  his  power  to  make  immediate 
payment  for  the  lands  before  mentioned  to 
be  bought,  but  that  he  expected  about  501. 
could  be  paid  in  May  following,  and  the 
balance  at  two  annual  payments  after.  If 
it  could  be  of  any  material  advantage  in 
the  purchase,  perhaps  the  whole  balance 
may  be  advanced  in  May  or  June,  1791;** 
which  was  the  succeeding  year.  In  a  post- 
script he  says,  **I  do  not  wish  any  contract 
confirmed  until  I  receive  your  answer,  but 
conditionally  secure   for  my  approbation." 

The  bill  stated,  that  Mrs.  Vass  dying  in 
child-bed  before  any  advancement  was  ac- 
tually made,  her  father  shewed  no  farther 
inclination  to  give  any  thing  to  the  com- 
plainant, and  actually  refused  to  do  so,  al- 
though he  had  before  made  some  very 
considerable  advances  to  the  husbands  of 
hia  other  daughters;  that  the  complainant 
thereafter  brought  an  action  at  law  against 
Chichester,  and  obtained  a  verdict  for  5001. 
damages;  but  the  judgment  thereupon  was 
reversed  in  the  Court  of  Appeals;  that, 
pending  the  appeal,  Chichester  died,  leav- 
ing the  defendant,  his  widow,  his  executrix; 
as  also  a  very  large  estate  devised  and  be- 
queathed to  her  and  the  other  defend- 

101  ants :  *and  called  for   a  discovery    of 
what    advances    their    father   in    his 

life-time  had  made  to  his  daughters  sever- 
ally, and  of  what  value  they  were,  and 
when  made  to  them  respectively;  and  that 
they  should  state  the  value  of  the  several 
devises  and  bequests  to  their  children  re- 
spectively ;  and  that,  such  discovery  being 
made,  as  well  as  a  discovery  of  the  other  es- 
tate of  the  said  Chichester,  there  mi^rht  be 
decreed  to  the  complainant  as  much  as  came 
to  the  share  of  any  of  the  said   daughters, 
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or  the  children  of  any  of  them,  &c. ;  con- 
cluding with  a  prayer  for  general  relief. 

The  executrix  demurred  to  so  much  of 
the  bill  as  seeks  for  redress,  b3'  decree  of 
the  Court  of  Chancery,  on  the  promise 
charged  in  the  bill  to  have  been  made  by 
her  testator  to  the  complainant,  and  shewed 
for  cause  of  demurrer,  that  it  appeared,  by 
his  own  shewing  in  his  bill,  that  he  had  not 
any  equity  or  title  whereon  such  a  decree 
can  be  grounded ;  and  that  the  validity  of 
such  promise  is  a  matter  properly  triable 
at  law,  and  the  remedy  thereon  is  at  law, 
and  not  in  equity. 

She  then  proceeds  to  answer  the  allega- 
tions of  the  bill  generally ;  and,  from  her 
answer  and  those  of  several  of  the  other  de- 
fendants, (the  daughters  and  their  hus- 
bands,) it  appeared,  that  Col.  Chichester 
had  made  some  considerable  advances  to 
the  husbands  of  two  of  them ;  from  one  of 
whom  he  took  a  bond  in  the  penalty  of  3,0001. 
with  condition  that  the  husband  should 
leave  the  wife  lands  of  the  value  of  5001. 
for  her  life,  in  case  she  should  survive 
him ;  that,  on  the  marriage  of  a  third  with 
Mr.  Hancock  Lee,  he  laid  out  5001.  in  land, 
and  settled  the  same  on  Mrs.  Lee  and  the 
children  of  the  marriage;  and  that,  seme 
time  after  the  marriage  of  his  daughter 
Sarah  M'Carty  Chichester  with  Thomson 
Mason,  he  gave  to  the  said  Thomson  Mason, 
as  her  portion,  5001.  a  negro  girl,  and  a 
horse  and  saddle. 

The  will  of  Chichester,  (which  was  among 
the  exhibits, )  dated  the  10th  day  of  October, 
1793,  (while  the  suit  at  common  law  brought 
by  Vass  against  him  was  pending,)  con- 
tains a  variety  of  devises  and  be- 
102  quests  to  his  sons  and  ^daughters  and 
his  grandchildren,  with  as  great  a 
variety  of  limitations  and  contingencies; 
the  property  given  to  his  daughters  being 
in  general  expressly  limited  to  them  for  life 
only,  with  remainders  over.  But,  in  one 
part  of  the  will,  this  caution  seems  to  have* 
forsaken  the  testator:  for  after  devising  and 
bequeathing  a  very  considerable  portion  of 
property,  in  lands,  slaves  and  personals,  to 
his  wife  Sarah,  the  executrix,  **for  and 
during  the  term  of  her  natural  life,  with  a 
power,  either  by  deed  or  deeds  in  her  life- 
time, or  by  a  last  will  and  testament,  to 
give,  devise  and  bequeath  the  said  lands 
and  slaves,  and  all  other  mentioned  prop- 
erty, or  any  part  thereof,  to  any  one  child 
or  children,  or  any  one  grandchild  or 
gfrandchildren,  of  her's  and  his  in  fee-sim- 
ple and  absolute  property,  or  for  any  lesser 
estate,"  &c. ;  he  gives  and  bequeaths  (**for 
want  of  such  disposition  of  any  part  of  the 
said  land  and  slaves  and  other  property 
mentioned)  said  personal  estate  to  be  divided 
among  his  three  daughters,"  (naming  them 
particularly,)  **to  them  and  their  heirs  and 
assigns  respectively  for  ever."  In  another 
part  of  the  will  (having  bequeathed  to  his 
wife  a  considerable  number  of  slaves  so 
long  as  she  should  remain  a  widow)  he  di- 
rects that,  in  case  of  her  marriage,  those 
slaves,  with  their  increase,  are  to  be  equally 
divided  into  six  parts;  one  equal  sixth  part 
whereof  he  gives  to  his  daughter  Sarah 
M'Carty,  with  all  their  increase,  to  her 
and  her  heirs  for  ever.  There  are  some 
other  limitations,  in  fee-simple,    of   slaves 


to  his  daughters,  upon  certain  contingen- 
cies ;  and,  finally,  by  a  residuary  clause, 
he  gives  all  his  estate,  real  and  personal, 
not  before  disposed  of,  to  all  his  children » 
by  name,  to  them,  their  heirs  and  assigna 
for  ever. 

The  Chancellor  (overruling  the  demurrer) 
decreed  that  the  executrix,  out  of  the  estate 
of  her  testator,  should  pay  to  the  complain- 
ant 5651.  **being  the  supposed*  value  of  the 
marriage  portion  of  Sarah  M'Carty,  the 
wife  of  Thomson  Mason,  and  the  advance- 
ments to  her,  (and  which  value  should  have 
been    ascertained    by    a    Jury,  if  the 

103  parties  would  have  consented  *to  it,) 
with    interest   thereon  at  the  rate  of 

six  per  centum  per  annum  from  the  last  day 
of  October,  in  the  year  1791:"  from  which 
decree  an  appeal  was  taken  by  the  defend- 
ant Sarah  Chichester,  and,  having  abated 
by  the  death  of  Vass,  was  revived  against 
Robert  Dunbar,  his  administrator. 

Wickham  and  Randolph,  for  the  appel- 
lant. 

Williams,  Warden  and  Botts,  for  the  ap- 
pellee. 

The  cause  was  argued  at  great  length  on 
the  merits ;  and  especially  on  the  question 
whether  a  Court  of  Equity  had  jurisdiction 
to  give  the  relief  sought  by  the  bill. 

1.  On  the  question  of  jurisdiction;  the 
counsel  for  the  appellant  contended  that  the 
face  of  the  bill  presented  a  mere  legal 
case,  (a)  If  the  agreement  was  to  convey 
personal  estate,  a  bill  for  specific  perform- 
ance would  not  lie,  in  general,  (b)  though, 
perhaps,  in  this  country,  it  might  lie  for 
slaves.  Neither  could  the  jurisdiction  be 
sustained  on  the  ground  of  discovery.  It 
is  not  enough  for  a  party  to  allege  that  he 
wants  a  discovery :  it  must  be  proved  to  be 
wanting.  And  here,  in  fact,  it  appears 
unnecessary;  for  all  the  evidence  to  shew 
what  Chichester  had  done  for  his  other  chil- 
dren was  to  be  found  in  his  last  will  and 
testament  and  deeds ;  copies  of  which  could 
be  procured  from  the  several  Clerks'  offices. 

But,  even  if  a  discovery  had  been  requi- 
site, the  case,  after  such  discovery  had,  was 
clearly  proper  for  a  Court  of  law.  The 
bill,  therefore,  should  have  prayed  for  the 
discovery  only,  and  not  for  relief  thereupon  ; 
a  bill  for  discovery  being  alway«  at  the 
costs  of  the  plaintiff,  1  Harr.  145.  The 
general  rule  in  such  cases  is,  that  the  plain- 
tiff, having  obtained  the  discovery  sought 
for,  must  bring  his  suit  at  law: (c)  and  it 
is  now  settled  that  if  the  bill  seek  relief, 
where  the  plaintiff  is  only  entitled  to 

104  discovery,  a  general  demurrer  *will  be 
sustained,  (d)     Indeed,  the  case   of    a 

lost  bond  seems  an  exception  to  this  rule ; 
because,  originally,  in  that  case,  there 
was  no  relief  at  law ;  a  profert  according  to 
the    old  decisions  being  necessary  ;(e)  and. 


(a)  Banister's  Executors  v.  Shore,  1  Wash.  173; 
Lonff  V.  Colston,  1  Hen.  &  Munf.  Ill;  Pollard  v.  Pat- 
terson, S  Hen.  &  Munf.  67. 

(b)  Cud  V.  Butter,  1  P.  Wms.  670. 

(c)  Mltf.  52;  Hinde's  Pr.  Ch.  86:  Harr.  Ch.  Pr.  189. 
151;  8  Bro.  Ch.  Cases,  61,  Geach  v.  Barber:  1  Vesey, 
846,  Walmsley  v.  Child:  Ibid.  521,  Piers  v.  Piers. 

(d)  4  Bro.  Ch.  Cases,  480,  Collis  v.  Swaine:  Cowp. 
Eq.  PI.  188,  189.  Ibid.  58:  S  Vesev,  jun.  4,.IiOker  v. 
Rolle:  2Bro.  Ch.  Cases,  280,  Fry  v.  Peun;  Ibid.  819. 
Price  V.  James. 

(e)  Coop.  Eq.  Pleadings.  189. 180. 
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therefore,  the  Court  of  Equity  having  ob- 
tained jurisdiction,  still  gives  relief,  though 
the  reason  for  doing  so  has  ceased,  since, 
according  to  the  modern  authorities,  a  pro- 
fert  is  not  necessary,  at  law,  where  the 
bond  is  averred  to  be  lost,  (a)  But  this 
concurrent  jurisdiction  as  to  relief  does  not 
extend  to  the  case  oi  a  lost  promissory  note. 

It  may  be  said  that  2  Fonb.  494,(b)  ob- 
serves, that  ** there  are  some  cases  in 
which,  though  the  plaintiif  might  be  re- 
lieved at  law,  a  Court  of  Equity  having 
obtained  jurisdiction  for  the  purpose  of  dis- 
covery, will  entertain  the  suit  for  the  pur- 
pose of  relief."  But  the  cases  he  cites  do 
not  support  his  position ;  for  in  1  P.  Wms. 
496,  Bishop  of  Winchester  v.  Knight,  there 
was  certainly  no  remedy  at  law ;  and  the 
same  observation  applies  to  2  Atk.  630, 
Story  V.  Lord  Windsor.  The  case  of  Lee  v. 
Alston,  1  Bro.  Ch.  Cases,  194,  was  also  a 
proper  case  for  a  Court  of  Equity ;  because, 
in  England,  the  tenant  for  life  is  consid- 
ered as  bailiff  for  the  reversioner,  and  may 
be  compelled  to  account.  Fonblanque,  in- 
deed, seems  to  have  been  at  a  loss  to  strike 
out  the  distinguishing  principle  upon  which 
Courts  of  Equity  in  such  cases  have  pro- 
ceeded: but  it  is  evidently  this,  that, 
wherever  the  case,  independently  of  the 
discovery,  is  proper  for  a  Court  of  Equity, 
there  the  discovery  and  relief  will  both  be 
gTantcMS ;  but  where,  in  itself,  it  is  proper 
for  a  Court  of  Law,  equity  will  grant  the 
discovery  only.  If  the  doctrine  were  other- 
wise, even  actions  of  assault  and  battery 
and  slander  might  be  brought  in  Chancery. 

In  answer  to  this,  it  was  said,  that  the 
nniform  decisions  in  this  country  were 
otherwise.  The  oldest  practitioner  of  law 
cannot  point  out  an  instance  where  a 
discovery  has  been  had  in  equity,  and 
the  party  then  sent  to  law  for  re- 
105  lief.  *The  cases  of  Carter  v.  Car- 
ter, (c)  Foster  v.  Foster, (d)  Pryor 
V.  Adams,  (e)  Barrett  v.  Floyd,  (f)  and 
Chinn  v.  Heale,(g)  decided  in  this  Court, 
and  Taylor  v.  Ewell,  decided  by  Chancellor 
Taylor,  in  February,  1810,  together  with 
Burnley's  case,  shortly  after  the  revolu- 
tion, (h)  were  relied  upon  as  in  point. 

On  no  principle  ought  a  party  to  be  sent 
to  law  for  relief,  after  obtaining  a  discov- 
ery in  equity.  The  maxim  of  equity  is  to 
prevent  circuity  of  action ;  and,  therefore, 
when  the  Court  can  determine  the  matter, 
it  should  not  be  a  handmaid  to  the  other 
Courts,  nor  beget  a  suit  to  be  ended  else- 
where, (i)  The  modern  practice  in  Eng- 
land, in  violation  of  this  principle,  is 
founded  on  an  arbitrary  dictum  of  Lord 
Thnrlow's,(k)  and  ought  not  to  overrule 
the  more  equitable  decisions  of  our  own 
Courts.  (1)  In  many  instances  the  prac- 
tice   of  this   country   differs    from   that  of 


<a)  Ibid.  ISO. 

(b)  Book  6,  c.  8,  8.  6,  note  (p). 

(c>  In  1784.  (accordinfr  to  a  MS.  of  the  late  Judgs 

PVNDLSTON. 

Ma 

L  Call,  883. 
^  Call.  681. 
Ante,  p.  68. 

JtrDOSPSKDIiSTON'S  MS. 

(1)  SFenbl.4M. 
QO  2  Bro.  Ch.  819. 

(1)  See  also,  contra,  Brandon  v.  Sands,  S  Ves.  Jun. 
514. 


<d)  M: 


England ;  as  in  the  case  of  a  bill  to  fore- 
close a  mortgage,  the  decree  there  is  sim- 
ply that  the  mortgagor  be  foreclosed  of  his 
equity  of  redemption,  and  that  the  mort- 
gagee have  the  absolute  right  of  property : 
but  here  the  practice  is  to  decree  a  sale. 

The  objection  that,  if  relief  attached  on 
discovery,  actions  of  assault  and  battery 
and  slander  might  be  brought  in  Chancery, 
is  altogether  groundless;  for  Courts  of 
Equity  never  assist  in  cases  of  torts,  even 
to  compel  a  discovery.  As  to  other  cases  of 
a  merely  legal  nature,  there  is  no  hardship 
in  giving  relief  upon  the  discovery ;  for  the 
plaintiff  lays  himself  at  the  mercy  of  the 
defendant,  relying  on  his  conscience;  and 
the  decree  is  founded  on  his  own  admission. 

But,  in  this  case,  the  bill  on  its  face 
presented  a  proper  case  for  a  Court  of 
Equity,  for  it  prayed  an  account,  and  the 
matter  in  controversy  was  a  proper  subject 
for  an  account.  It  was  also  a  proper  case 
for  abatement  and  contribution  by  the 
legatees. 

There  was  certainly  a  necessity  for  go- 
ing into  equity  to  obtain  the  discovery ;  for 
at  law  the  distributees  might,  on  the  ground 
of  interest,  have  objected  to  giving  evi- 
dence. The  plaintiff  could  not  prove 
106  a  negative;  that  he  did  not  *know 
what  Chichester  had  advanced  to  the 
other  children:  but,  from  the  nature  of 
such  transactions,  it  was  sufficiently  evi- 
dent that  he  had  not  the  knowledge  requi- 
site to  enable  him  to  proceed  at  law.  Had 
land  only  been  given,  information  might 
have  been  obtained,  but  as  to  money  it  was 
impossiDle,  it  never  beincr  the  usage  in 
transactions  of  this  kind  to  call  on  wit- 
nesses to  take  notice  what  a  father  gives 
his  son-in-law. 

But  the  question,  whether  a  discovery 
was  necessary  or  not,  was  closed  by  the  de- 
fendant's demurring,  instead  of  pleading  to 
the  jurisdiction.  On  a  demurrer,  the  al- 
legations in  the  bill  are  considered  as 
true.(m)  The  defendant,  therefore,  cannot 
now  deny  that  the  necessity  actually  existed 
as  alleged  in  the  bill.  If  she  meant  to 
say  that  the  plaintiff  had  no  need  of  such 
discovery,  but  that  the  statements  in  the 
bill  were  only  colourable  to  give  jurisdic- 
tion, she  should  have  put  in  a  plea  to  that 
effect  ;(n)  for  the  ground  of  a  demurrer 
must  always  appear  on  the  face  of  the  bill ; 
and  if  you  intend  to  take  advantage  of  any 
thing  not  on  the  face  of  the  bill,  it  must  be 
by  plea.(o) 

In  reply  it  was  observed,  that  Mr.  Pen- 
dleton's MS.  opinion  in  Carter  v.  Carter 
proves  nothing.  The  appeal  was  dismissed, 
because,  perhaps,  the  appellant's  counsel, 
or  the  rest  of  the  Court,  were  of  a  different 
opinion.  Foster  v.  Foster  was  a  case  where 
negroes  were  claimed,  of  which  the  plain- 
tiff had  never  been  in  possession,  but  to 
which  he  was  entitled  by  executory  con- 
tract. Neither  detinue  nor  trover  would 
lie :  but  a  bill  in  equity  lay  for  specific 
performance. 

In  Pryor  v.  Adams  (it  was  contended) 
the  Court  evidently  mistook  the  law.     It  is 


(m)  Cowp.  Ill :  Mltf.  172. 

(n)  Mltf.  175:  2  Ves.  Jun.  128:  Mnndy  v.  Mnndy.  4 
Bro.  Ch.  Cas.  264,  S.  C;  Coop.  £q.  pi.  292:  Mltf.  222. 
(o)  Mltf.  14  :  1  Yes.  846. 
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not  trne  that  this  case  depends  upon  the 
more  modern  authorities  in  Enfifland:  all 
the  old  books  of  practice  lay  down  the  doc- 
trine that  where  relief  was  prayed  in  a  bill 
for  discovery,  the  part  praying*  relief  might 
be  demurred  to,  though  the  defendant  was 
still  compelled  to  answer  as  to  the  discov- 
ery. The  only  difference  between  the  old 
and    modern  authorities  is,  that  lat- 

107  terly   the  doctrine  *has   been    estab- 
lished in  that,  in  such  case,  the  whole 

bill  may  be  demurred  to,  and  no  answer  is 
necessary.  Here  the  answer  was  to  the  dis- 
covery ;  the  demurrer  to  the  relief ;  exactly 
according  to  the  old  rules  of  practice.  In 
the  case  of  Pryor  v.  Adams,  there  was  no 
argument  on  this  point;  and,  that  decision 
being  against  the  authorities,  had  this 
Court  a  right  to  change  a  law?  Other  in- 
stances were  mentioned  in  which  this  Court 
had  been  mistaken,  and  had  had  the  mag- 
nanimity to  acknowledge  its  errors ;  for  ex- 
ample, as  to  its  jurisdiction  relative  to 
appeals  from  interlocutory  decrees, (a)  and 
to  criminal  cases. (b) 

In  Chinn  v.  Heale,  the   bill   was  for  spe- 
cific performance,  and  the  ground  for  relief 
in  equity  clear.     Authorities  in   this  coun 
try,  therefore,  do  not  appear  to  differ  with 
those  in  England  on  the  point  in  question. 

The  ground  taken,  that  the  matter  in  this 
bill  is  of  equitable  cognisance,  is  entirely 
untenable.  The  plaintiff  could  not  call  for 
specific  performance;  for  he  could  not  point 
out  any  particular  land,  or  slaves,  and  de 
mand  a  conveyance.  His  only  remedy  was 
for  damages  for  breach  of  contract ;  and  he 
ranked  only  as  a  simple  contract  creditor. 

There  was  no  ground  for  contribution 
against  the  legatees;  for  all  the  advance- 
ments were  made  in  Chichester's  life-time, 
and  there  was  no  pretence  of  a  deficiency 
of  assets  in  the  hands  of  the  executrix ; 
without  which  the  legatees  could  not  be 
sued.  And,  as  to  the  ground  of  relief  for 
the  sake  of  an  account;  a  bill  in  equity  for 
an  account  lies  only  where  the  old  action 
of  account  lay;  in  cases  of  mutual  trust 
and  confidence,  as  between  guardian  and 
ward,  principal  and  factor,  &c. ;  not  in 
common  cases,  where  there  is  no  such  trust 
and  confidence ;  for,  if  it  could,  a  merchant 
would  have  nothing  to  do  but  to  bring  suits 
in  Chancery  on  all  his  store  accounts. 

npon  the  merits,  it  was  contended  by  the 
counsel   for    the     appellant,    1.  That     the 
promise  made  by  Chichester  was  too  indefi- 
nite and  uncertain  to  be  obligatory  in  law 
or  equity.     It  was  a  mere  declaration 

108  of  an  intention  to  do  *equal  justice  to 
all    his   daughters,    according   to  his 

own  convenience;  of  both  which  he  was 
himself  the  best  judge.  The  letter  of  Vass 
merely  asked  his  consent  to  the  marriage, 
without  any  proposition  for  a  portion,  and 
therefore  takes  the  case  out  of  the  class  of 
marriage  agreements,  (c) 

2.  If  the  promise  was  binding  at  all, 
Chichester  had  his  whole  life  to  perform 
it  in,(d) 


(a)  M'Call  V.  Peachy.  1  Call,  56. 

(b)  Be( 


3.  It  might  have  been  satisfied  by  a  con- 
veyance of  lands  to  Mrs.  Vass,  the  contract 
having  been  for  her  benefit  only ;  in  which 
case,  upon  her  death,  the  lands  would  have 
reverted  to  her  father,  as  heir  at  law ;  and 
her  husband  would  not  have  been  entitled, 
even  as  tenant  by  the  curtesy ;  since  there 
was  no  issue  born  alive.  Of  course,  Mrs. 
Vass  being  now  dead  without  issue,  her 
father  ought  not  to  be  compelled  to  make  a 
conveyance  to  her  husband,  for  whose  ben- 
efit the  contract  never  was  intended. 

4.  Vass  had  no  right  to  bring  the  suit  as 
representative  of  his  wife;  having  never 
administered  on  her  estate. 

In  answer  to  the  first  and  second  points, 
the  opinion  of  three  Judgcb  of  this  Court, 
in  the  case  of  Chichester  v.  Va8S,(e)  were 
relied  upon  as  in  favour  of  the  validity  of 
the  promise;  Judge  Lyons  alone  seeming 
to  incline  against  it,  but  expressly  reserv- 
ing the  point,  for  future  argument,  if  the 
case  should  ever  occur  again,  (f )  The  other 
Judges  acted  on  a  review  of  all  the  British 
cases,  among  which  Wankford  v.  Fot- 
therly(g)  is  nearly  in  point;  to  which  may 
be  added  Allen,  36;  Roll.  Abr.  347,  and 
Sid.  25. 

The  suit  at  common  law  went  off  alto- 
gether upon  the  defect  in  the  declaration  ; 
and  no  such  point  was  decided  by  the  Court, 
as  that  Chichester  had  his  whole  life  to 
perform  his  promise.  If  the  Court  had 
seen  there  was  no  promise  at  all,  or  that 
no  action  could  have  been  brought  against 
Chichester,  in  his  life- time,  they  would  not 
have  sent  Vass  back  with  encouragement 
to  bring  a  new  action. 

The  case  in  1  Viner,  292,  is  in  favour  of 
the  appellee.  The  promise  ought  to  be 
understood  as  to  be  performed 
109  '^in  a  reasonable  time  after  the  mar- 
riage ;  for  the  purpose  of  maintaining 
Vass,  and  his  wife  and  children,  if  he 
should  have  any.  This  could  not  be  satis- 
fied by  postponing  performance  until  after 
Chichester's  death.  So,  with  respect  to  a 
promise  to  pay  money  when  convenient,  it 
is  settled  that  it  must  be  in  reasonable 
time.(h)  But,  in  fact,  this  point  is  of  no 
great  importance;  for  this  suit  was  not 
brought  until  after  Chichester's  death. 

3.  The  contract  could  not  have  been  sat- 
isfied by  a  settlement  of  land  on  Mrs.  Vass. 
The  case  in  Viner,  and  that  of  Chichester 
V.  Vass,  before  cited,  prove  this.(i)  Con- 
tracts are  to  be  understood  according  to  their 
intent  and  subject  matter.  A  promise  of 
this  kind  (in  case  of  ambiguity)  is  to  be 
taken  most  strongly  against  the  party 
promising,  and  most  beneficially  for  the 
person  to  whom  the  promise  was  made. 
Here  that  person  was  Vass;  and  it  must  be 
understood  as  intended  to  enure  to  his  ben- 
efit, as  well  as  that  of  his  wife.  If  Chi- 
chester had  his  election  to  convey  lands,  he 
has  not  done  it ;  and  he  lost  that  election 
when  the  convenient  time  (to  be  judged  of 
by  the  Court)  expired. 


Beding^er  y.  The  Com moD wealth,  8  Call,  461. 

(c)  1  Vin.  292.  cltlnfiT  Poph.  148:  Sylvester's  case,  1 
Bac  Abr.  264:  (Owlll.  edit)  same  case  cited  more 
correctly.    Banister  v.  Shore,  1  Wash.  178. 

(d)  1  Call.  88,  Chichester  y.  Vass. 


(e)  1  Call,  88. 

(f)  Ibid.  108. 
(g^)  2  Vem.  822. 

(h)  eco.  Rep.  81;  1  Co.  Rep.  26;  Porter's  case.  Co. 
Litt206:  Roll.  Abr.  486.  487:  Cro.  Eliz.  798;  Moor.  473; 
Hardr.  10. 

(i)  See  also  8  Bac.  Abr.  (QwU.  edit)  700,  tit  Obli- 
ratton,  letter  F. 
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4.  The  compensation  for  breach  of  a  con- 
tract ia  a  personal,  not  a  real  property,  and 
belonged  to  the  husband ;  either  as  admin- 
istrator of  the  wife,  if  he  had  administered, 
or  as  sole  contracting  party.  In  equity  he 
had  a  right  compounded  of  these  two ;  and 
might  bring  his  suit  as  sole  distributee  of 
his  wife,  (a)  If  any  other  person  had  been 
the  administrator,  such  administrator  could 
only  have  sued  upon  contracts  made  with 
the  wife:  but  here  the  contract  was  with 
the  husband. 

If  the  husband  does  not  administer,  he 
still  has  the  right  of  representation  in 
equity,  (b)  The  cases  of  Robinson  v. 
Brock, (c)  Dade  v.  Alexander,  (d)  Drum- 
mond  V.  Sneed,(e)  and  Hord  v.  Upshaw(f) 
were  all  instances  in  which  the  husband 
sued  without  administering;  and  those 
above  cited  aSrm  the  proposition  that,  if 
administration  were  sought  on  Mrs.  Vass's 
estate.  Dr.  Vass's  representatives 
110  *wonld  be  entitled,  and,  if  any  other 
person  should  get  administration, 
such  person  would  be  merely  a  trustee  for 
his  representatives. 

Friday,  April  20th.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER  stated  the  case;  in  the 
course  of  which  he  observed  that  the  de- 
fendant, Sarah  Chichester,  by  answering 
the  allegations  of  the  bill  generally,  with- 
out confining  herself  to  the  matters  a  dis- 
covery of  which  was  sought,  might,  per- 
haps, according  to  some  authorities,  (g)  be 
considered  as  waiving  the  benefit  of  her 
demurrer.  He  was  inclined,  however, 
when  sitting  as  a  Judge  of  a  Court  which 
professes  to  soften  the  rigours  of  the  law, 
not  to  refuse  to  a  party  the  same  latitude 
of  defence  which  our  statutory  law  now  in- 
dulges in  Courts  of  X^w. 

He  then  proceeded  as  follows: 

The  principal  point  relied  on  by  the  coun- 
sel for  the  appellant  is,  that  a  Court  of 
Chancery  has  no  jurisdiction  over  this  case, 
and,  therefore,  that  the  decree  is  erroneous 
in  overruling  the  demurrer  and  granting 
relief :  for  although  the  complainant  might 
have  been  entitled  to  the  discovery  sought, 
he  was  not  entitled  to  any  relief.  And, 
among  the  arguments  urged  on  this  point, 
it  was  more  than  once  insisted  on  that  Mrs. 
Vass  t>eing  dead,  and  the  promise  being 
literally  to  do  equal  justice  to  all  .his 
daughters,  as  fast  as  it  should  be  in  his 
power  with  convenience,  no  suit  or  action 
either  at  law  or  in  equity  will  lie  upon 
this  promise.  And  a  further  reason  for 
this  objection  was,  that  Mr.  Chichester 
might  have  given  his  daughter  land,  if  he 
had  chosen  so  to  do ;  in  which  case,  as  she 
died  without  ever  having  a  child,  Doctor 
Vass  could  not  even  have  a  life  estate 
therein ;  and  moreover,  that  Chichester  had 
his  whole  life  to  perform  his  promise  in; 
and  having  survived  his  daughter,  and  be- 
ing moreover  her  next  heir,  it  would  be  do- 


<a)  1  WUa.  168. 

ih)  1  P.  Wms.  878,  Squib,  v.  Wycr;  lb.  881.  citing 
tbe  case  of  Cart  and  Rees  in  1718;  8  Atk.  527;  Harg*. 
<X>.  Litt.  351.  note  (1). 

(c)  1  H  &  M.  818. 

(d)  1  Wash.  80. 
2  Call.  491. 
Cited  in  1  Wash,  sa 
Mitf.  171;  8  P.  Wms.  80;  2  Atk.  167. 


ing   a  vain  thing  to  compel  him  to  make  a 
conveyance  which  would  be  of  no  benefit  to 
the      complainant      under     these     circum- 
stances. 

111  ""It  will  not,  I  presume,  be   denied, 
that  a  promise  to  do  a    moral  action 

founded  upon  a  good  and  sufficient,  or 
valuable  consideration,  actually  given  or 
performed  in  pursuance  of  such  promise,  is 
binding  upon  the  party  making  the  same, 
and  may  be  enforced,  according  to  the  nature 
of  it,  either  in  a  Court  of  Law  or  Equity. 
Of  course,  if  the  law  cannot  equity  ought 
to  enforce  it.  Taking  then  the  position, 
that  an  action  at  law  cannot,  under  the  Cir- 
cumstances of  the  present  case,  be  main- 
tained upon  this  promise,  as  contended  for,  I 
will  consider  whether  this  promise  contains 
such  ingredients  as  that  a  Court  of  Equity 
ought  to  grant  the  relief  sought. 

The  following  principles  appear  to  me  to 
require  no  comment  or  illustration. 

1st.  That  a  promise  made  by  a  father  to  a 
person,  who  seeks  an  alliance  with  his 
daughter  is  a  promise  made  in  considera- 
tion of  marriage,  if  the  marriage  be  after- 
wards had  with  his  consent. 

2d.  That  although  such  promise  may  liter- 
ally import  a  provision  to  be  made  for  the 
daughter;  yet,  being  made  to  the  intended 
husband,  it  must  be  construed  to  be  one 
which  shall  enure  to  the  benefit  of  both, 
unless  there  be  some  special  reservation  to 
the  contrary ;  manifesting  a  clear  intention 
to  preclude  him  from  participating  in  the 
benefit  thereof. 

If  these  principles  be  correct,  the  letter  of 
the  12th  of  April,  1789,  must  be  considered 
as  a  promise  made  by  Mr.  Chichester  to 
Doctor  Vass  in  consideration  of  his  in- 
tended alliance  with  his  daughter,  which, 
according  to  the  expressions  contained  in 
the  Doctor's  letter  to  him  of  the  10th  of 
April,  depended  upon  Chichester's  consent, 
the  young  couple  being  determined  to  do 
nothing  that  might  create  the  least  uneasi- 
ness or  anxiety  to  him ;  but  to  bear  their 
disappointment  with  all  possible  fortitude. 
No  repugnance  to  this  consent  is  expressed 
by  Mr.  Chichester,  nor  any  terms  or  settle- 
ment at  any   time  hinted  at,  in    any 

112  of  his  letters  to  the  Doctor,  *or 
others  on  the  subject.  It  must  there- 
fore be  taken  as  a  promise  to  enure  to  the 
benefit  both  of  the  future  husband  and  wife. 
Even  when  Mr.  Chichester  bad  it  in  con- 
templation to  purchase  a  plantation,  or  a 
lot  and  house  in  Colchester  or  Dumfries, 
or  to  give  a  plantation  which  he  had  in 
Shenandoah  County,  not  a  word  is  said 
which  conveys  the  most  distant  hint  that 
he  meant  to  make  the  conveyance  to  his 
daughter,  separately,  or  to  require  a  settle- 
ment from  Doctor  Vass,  before  he  should 
give  his  daughter  any  thing.  In  his  letter 
of  January  5th,  1790,  he  tells  him  nothing 
in  his  power,  without  distressing  himself, 
shall  be  wanting  to  assist  the  Doctor  in 
settling  to  his  satisfaction.  In  the  same 
letter  he  offers  to  purchase  a  lot  in  Colches- 
ter or  Dumfries  in  fee-simple,  or  do  any 
thing  in  his  power  in  any  place  the  Doctor 
should  think  most  agreeable.  Surely  these 
expressions  manifest  an  intention  to  do 
something  that  should  enure  to  the  Doctor's 
benefit,  and  must  be  referred  to   the   origi- 
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nal  promise,  and  as  manifesting  the  inten- 
tion of  it.  And,  though  it  should  be  true 
(which  it  is  unnecessary  to  decide)  that 
Mr.  Chichester  had  his  whole  life  to  per- 
form any  part  of  that  promise,  since  it  was 
made  to  depend  upon  his  convenience;  and 
that  he  might  have  given  his  daughter 
land,  only,  and  not  money,  or  other  per- 
sonal property,  yet  if  he  had  such  an  elec- 
tion, he  made  no  use  of  it,  and  the  promise 
ought  to  be  enforced  in  such  a  manner  as 
may  be  most  beneficial  to  the  person  to 
whom  it  was  made,  having  regard  to  the 
measure  of  his  bounty  to  his  other  daugh- 
ters, to  determine  that  which  was  due  to 
the  others.  As  this  was  a  matter  not  within 
the  privity  of  Doctor  Vass,  if  the  perform- 
ance were  refused  upon  the  ground  that  the 
contract  was  not  obligatory,  (as  seems  to 
have  been  the  case  according  to  the  testi- 
mony of  one  witness,)  or  remained  unper- 
formed at  the  time  of  Mr.  Chichester's 
death,  a  Court  of  Equity  was  certainly  the 
proper  tribunal  to  resort  to  for  a  discovery 
of  the  advances  made  by  Mr.  Chichester  to 
his   other   daughters,    as   the   standard  by 

which  to  ascertain  the  measure  of  the 
113      benefit   claimed    by  *his   son-in-law; 

as  also  for  a  discovery  of  the  funds 
out  of  which  the  relief  sought  was  to  be 
given;  for,  if  Mr.  Chichester  had  died 
leaving  no  estate  whatsoever  undisposed 
of,  but  it  should  appear  that,  after  the 
promise  made  to  Doctor  Vass,  he  had  given 
property  to  his  other  daughters,  would  not 
that  property  be  liable  to  contribution,  as 
far  as  it  would  go,  to  make  the  portion  of 
Mrs.  Vass  equal  to  that  of  her  sisters?  Or, 
if  he  had  died  intestate,  leaving  only  lands 
into  which  the  daughters  or  their  husbands 
had  entered  as  his  heirs,  would  not  those 
lands  be  liable  to  such  a  contribution  for 
the  portion  promised  the  remaining  daugh- 
ter? Again,  the  nature  and  quality  of  the 
property  or  estate  given  to  the  other  daugh- 
ters, with  the  conditions  (if  any)  under 
which  it  was  given  to  the  other  daughters, 
might  form  a  proper  subject  of  inquiry  in 
a  Court  of  Equity,  in  order  to  enable  that 
Court  to  do,  what  Chichester  promised  to 
do,  '^equal  justice"  among  all  the  daugh- 
ters. A  discovery  of  all  these  things  was 
therefore  very  properly  required;  and  until 
that  discovery  were  made,  the  Court  could 
not  possibly  judge  whether  the  complainant 
was  entitled  to  relief,  or  not.  The  case 
exhibited  by  the  bill  does  not  therefore  fur- 
nish, in  my  opinion,  any  proper  or  reason- 
able ground  for  the  demurrer,  which  is 
confined  to  the  relief  sought ;  of  the  pro- 
priety of  granting  or  refusing  which  the 
Court  could  not  possibly  judge  until  the 
merits  were  brought  before  it  by  the  an- 
swer and  other  evidence  in  the  cause.  I 
therefore  think  the  Court  decided  properly 
in  overruling  the  demurrer.  That  obstacle 
once  removed,  the  complainant's  right  to 
relief,  either  as  an  original  party  to  the 
contract,  or  as  the  administrator  of  his 
wife,  was  unquestionable. 

I  have  before  said  that  if  a  promise  be 
made  to  two  persons  of  different  sexes,  in 
consideration  of  a  marriage  to  be  had  be- 
tween them,  if  they  marry,  the  promise 
shall  enure  to  the  benefit  of  both.  And  this 
upon  the  principle  of  that  lynity  of  persons 


which  the  law   establishes   between    them 
upon  their  marriage,  and  that  upon  the 

114  principles  of  the  common  *law ;  for, 
by  that,  if  a  reversion  be  granted  to  a 

man  and  a  woman,  and  their  heirs,  and  be* 
fore  attornment  they  intermarry,  and  then 
attornment  is  made,  the  husband  and  wife 
shall  have  no  moieties :  so,  if  a  feoffment 
be  made  to  a  man  and  a  woman,  with  a 
letter  of  attorney  to  make  livery,  and  then 
they  intermarry,  and  livery  is  made  secun- 
dum formam  chartae,  in  that  case  also  it  is 
said  they  have  no  moieties.  So,  if  an  es- 
tate were  made  to  a  villein,  and  his 
wife  being  free,  and  to  their  heirs,  although 
they  have  several  capacities,  viz.  the  vUlein 
to  purchase  for  the  benefit  of  the  lord,  and 
the  wife  for  her  own,  yet,  if  the  lord  of  the 
villein  enter,  and  the  wife  survive  her  hus- 
band, she  shall  enjoy  the  whole  land ;  be- 
cause there  are  no  moieties  between 
them:(a)  and  that  this  is  the  true  reason 
of  the  law,  appears  from  this ;  that  if  a 
joint  estate  be  made  to  a  husband  and  wife 
and  to  a  third  person,  in  that  case  the  hus- 
band and  wife  have  in  law  but  one  moiety, 
and  the  third  person  shall  have  the  other 
moiety,  (b)  And  Judge  Blackstone,  speak- 
ing upon  the  same  subject,  says,  that  if  an 
estate  in  fee  be  given  to  a  man  and  his  wife, 
they  are  neither  properly  joint-tenants  nor 
tenants  in  common ;  for  husband  and  wife 
being  considered  as  one  person  in  law,  they 
cannot  take  the  estate  by  moieties;  but 
both  are  seised  of  the  entirety,  per  tout  and 
non  per  my ;  the  consequence  of  which  is, 
that  neither  the  husband  nor  wife  can  dis- 
pose of  any  part  without  the  assent  of  the 
other,  but  the  whole  must  remain  to  the 
survivor,  (c)  The  case  of  Back  v.  Andrews, 
2  Vern.  120,  is  to  the  same  effect,  (d)  Ac- 
cording to  these  authorities,  and  particu- 
larly the  latter,  it  would  appear  that  if  there 
be  a  specific  promise  of  lands  to  a  man  and 
a  woman,  in  consideration  of  their  in- 
tended marriage,  and  they  afterwards 
marry,  and  the  conveyance  be  not  made  ac- 
cording to  the  promise;  the  survivor,  in 
whom  the  whole  interest  and  estate  would 
have  vested  if  there  had  been  a  conveyance 
made  during  the  life  of  both,  would  be  well 
entitled  to  come  into  a  Court  of  Equity  for 
a  conveyance  of  the  whole  estate  to  himself 
or  herself.  How  far  the  second  section  of 
.    the      act      concerning    joint     tights 

115  *and   obligations,  (e)  may   be  consid- 
ered as  operating  on   this  case,  so  as 

to  destroy  the  principle  of  entirety,  is  a 
matter  which  may  hereafter  deserve  great 
consideration.  But,  should  it  be  determined 
in  the  affirmative,  still  it  would  seem  that 
the  survivor  might  well  come  into  a  Court  of 
Equity  for  a  conveyance,*if  not  of  the  whole, 
at  least  of  a  moiety.  Judge  Pendleton, 
in  delivering  his  opinion  on  this  very  case, 
when  before  this  Court  on  a  former  occa- 
sion, speaking  of  the  promise  contained  in 
Col.  Chichester's  letter,  says,  **If  it  were 
considered  merely  as  a  promise  of  a  person- 
alty, that  right  would  vest,  as  a  joint  inter- 
est, in  the  husband  and  wife,  until  reduced 


(a)  Oo.  Lltt  187,  b. 
(b) 


_,  Lltt  sect  291. 

(c)  2  Bl.  Com.  182. 

(d)  Prec.  in  Ch.  1,  S.  C;  8  Eq.  Ca.  Abr.  280,  S.  C. 
<e)  1  Rev.  Code,  c.  24. 
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into  possession,  and  go  to  the  survivor,  if 
either  died  before  that  happened."  This 
perfectly  accords  with  what  I  meant  to  ad- 
vance upon  this  snbject.  In  the  case  of 
Elliott  V.  Collier, (a)  where  a  bill  was 
brotig^ht  by  the  representative  of  a  husband, 
who  died  without  administering  to  the  per- 
sonal estate  which  the  wife  had  in  her  own 
right,  for  the  wife's  share  of  her  father's 
customary  estate,  as  a  citizen  of  Lon- 
don, I^ord  Hardwicke  declared  that  the 
plaintiff  was  entitled  to  a  decree  for  the 
same,  notwithstanding  the  husband  had 
not  taken  out  letters  of  administration,  (b) 
From  these  authorities,  strengthened  by  our 
own  act  concerning  wills,  &c.  which  ex- 
pressly establishes  the  priority  of  the  hus- 
band's right  to  administer  on  the  estate  of 
his  wife,  and  exempts  him  from  making 
distribution  of  it,(c)  I  conceive  it  was  not 
necessary  for  Doctor  Vass  to  administer 
upon  his  wife's  estate,  in  order  to  entitle 
him  to  bring  this  bill ;  and  that,  upon  the 
whole,  the  decree  overruling  the  demurrer, 
and  giving  relief,  as  prayed  for,  ought  to 
be  affirmed,  after  correcting  the  error  in  the 
rate  of  interest,  which,  perhaps,  was  the 
effect  of  inattention. 

JUIXxE  ROANB.  Having  heretofore 
given  my  opinion  upon  the  merits  of  this 
case,  I  shall  not  enter  into  them  at  present. 
On  those  merits  I  am  content  to  affirm  the 
decree ;  merely  making  the  change  which 
has  been  suggested  in  relation  to  the  inter- 
est. With  respect  to  the  jurisdiction 
116  *of  the  Court,  under  the  actual  cir- 
cumstances of  the  case,  and  the  alle- 
gations of  the  bill  before  us,  we  are  un- 
doubtedly justified  in  sustaining  it,  by  the 
decisions  in  this  Court,  if  not  by  those  of 
England.  The  case  of  Pryor  v.  Adams  is 
a  stronger  case  than  the  present  on  the 
point  of  jurisdiction,  and  is  perhaps  fully 
justified,  among  others,  by  the  case  of 
Atkins  V.  Farr,  1  Atk.  287. 

JUDGE  FI^EMING.  On  the  decision  of 
the  action  at  law,  between  the  same  par- 
ties, and  on  the  same  subject,  by  this 
Court,  all  the  Judges  seemed  of  opinion 
that  there  was  sufficient  evidence  of  a  mar- 
riage promise,  on  the  part  of  the  appellant, 
to  bind  him  to  fulfil  it;  but,  that  the  ap- 
pellee failed  in  his  suit,  from  an  incurable 
defect  in  the  declaration;  in  omitting  to 
aver  that  the  appellant  had  made  advances 
to  some  one,  or  more,  of  his  daughters,  to 
a  certain  amount;  and  that  it  was  con- 
venient for  him  to  make  the  like  advance- 
ments to  the  wife  of  the  plaintiff. 

The  counsel  for  the  appellant  in  the  pres- 
ent case,  stated  several  points  for  the  con- 
sideration of  the  Court.  First,  that  a  Court 
of  Equity  had  no  jurisdiction,  it  being  a 
proper  subject  fo?  a  Court  of  Law ;  but  if 
the  suit  be  sustainable,  as  a  bill  of  discov 
ery,  the  plaintiff,  having  obtained  the  dis- 
covery sought  for,  ought  to  have  gone  into 
a  Court  of  Law  for  relief.  And  with  re- 
spect to  the  merits,  it  was  contended,  1st. 
That  there  was  no  proof  of  a  promise,  bind- 
ing either  in  law  or  equity;  2.  That  if  the 


(a)  3  Atk.  588. 

(b)  I  Wlls,  1«;  1  Vem.  15.  S.  C.  1  P.  Wms.  880.  881; 
S.  P.  Harff.  Notes  on  Co.  Utt  861.  S.  P. 

(c)  lAWs  ViriT.  17M.  c  08, 8.  27.  28;  1  CaU.  1,  Cutchin 
V.  Wilkinson. 


letter  of  the  12th  April,  1789,  should  be  con- 
strued to  amount  to  a  promise,  the  appel- 
lant had  his  whole  life  to  perform  it  in ;  as 
the  letter  is  qualified  with  the  expression 
that  he  would  endeavour  to  do  his  daughters 
equal  justice  as  fast  as  it  should  be  in  his 
power,  with  convenience;  3.  That  an  ad- 
vancement to  the  daughter  in  land,  would 
have  been  a  complete  fulfilment  of  the 
promise,  and  that,  had  such  an  advance- 
ment been  made,  the  land  would  have  im- 
mediately descended  to  the  appellant, 

117  on  the  death  of   the  daughter,  ♦with- 
out  having   issue,  born  alive,  to  en- 
title the  husband  to  hold  the  land,  as  tenant 
by  the  curtesy. 

The  case  has  been  so  fully  and  ably  dis- 
cussed by  the  Judges  who  have  preceded 
me,  particularly  by  Judge  Tucker,  that  I 
shall  add  but  little  to  what  has  been  already 
said  on  the  subject. 

With  respect  to  the  jurisdiction  of  the 
Court,  this  is  clearly  a  bill  of  discovery,  to 
ascertain  what  advances  had  been  made  to 
the  other  daughters  by  the  father,  either  in 
his  life-time,  or  by  his  last  will  and  testa- 
ment :  and,  that  discovery  being  made,  the 
only  remaining  question  is  whether  the 
complainant  was  bound  to  dismiss  his  bill, 
and  seek  redress  by  a  new  suit,  in  a  Court 
of  Law?  Mr.  Wickham  cited  some  English 
authorities  that  seem  to  favour  the  doctrine ; 
but  I  believe  the  uniform  practice  in  this 
country  has  been  otherwise;  especially 
where  the  subject  matter  is  within  the  cog- 
nisance of  a  Court  of  Equity,  and  there  be 
no  latent  facts,  to  be  inquired  of  by  a  Jury, 
necessary  to  be  found,  in  order  to  enable  the 
Court  to  give  a  correct  decision.  And, 
even  in  such  a  case,  the  general  practice 
is,  for  the  Court  of  Chancery  to  direct  an 
issue  to  try  any  particular  uncertain  fact 
that  may  be  thought  material  in  the  cause. 
In  the  present  case  there  was  sufficient  dis- 
closed in  the  answer  of  the  defendant  to 
enable  the  Court  to  determine  what  sum 
would  place  the  deceased  wife  of  the  com- 
plainant, or  her  representative,  who  was 
her  surviving  husband,  on  an  equality 
with  the  other  daughters  of  Richard  Chi- 
chester. 

As  to  the  first  point,  on  the  merits,  I 
have  no  doubt  but  that  the  letter  of  the  12th 
of  April,  1789,  amounted  to  a  marriage 
promise;  but,  say  the  counsel,  Richard 
Chichester  had  his  whole  life  to  perform 
his  promise  in :  but  that  position  is  not  ad- 
mitted. His  promise  was,  that  he  would  do 
equal  justice  to  all  his  daughters,  as  fast  as 
it  was  in  his  power  with  convenience ;  the 
true  meaning  of  which  was,  that  he  would 
do  it  in  a  reasonable  time,  taking  into  con- 
sideration the    circumstances   of    his 

118  estate,    and  the   length  of  *time  that 
elapsed    between     the    marriages   of 

his  other  daughters,  and  his  advances 
to  them  respectively.  But  we  find  that 
he  never  performed  it  at  all,  not  even 
by  his  last  will.  And,  as  to  his  having 
the  right  to  make  the  advancement  in 
land,  that  is  not  denied,  provided  it  had 
been  in  value  equivalent  to  the  advance- 
ments to  his  other  daughters.  But,  not 
having  made  such,  nor  any  other  advance- 
ment to  Mrs.  Vass,  except  a  negro  girl,  and 
some   other  trifles,  I  concur  in  the  opinion 
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that  Vaas  was  entitled  to  recover  a  sum  of 
money  equal  in  value  to  the  advances  made 
to  the  other  daughters. 

But  there  seems  to  be  an  error  in  the  de- 
cree, in  giving  six  instead  of  five  per  cent, 
interest  on  the  sum  decreed;  the  decree 
must  be  reversed,  and  corrected  so  far  as 
respects  the  interest,  and  affirmed  as  to  the 
residue.  

119      *Hooperand  Wife  and  William  Savage 
V.  Royster  and  Wife. 

April.  1810. 

1.  Appellata  Practice— Certiorari— Transcript  of  Record 
In  Another  Suit.*— In  a  snit  in  Chancery,  the  bill 
having*  referred  to  the  proceedinsrs  in  another 
suit,  "as  now  remaining^  of  record  in  the  same 
Court;'*  and  the  answer  having  admitted  that 
such  a  suit  was  brong^ht  and  such  a  decree  as 
stated  in  the  bill,  existed;  the  Court  of  Appeals 
will  award  a  writ  of  certiorari  for  a  transcript  of 
the  record  referred  to.  and  receive  it  as  evidence, 
so  far  as  admitted  by  the  answer. 

a.  Quardlan  and  Wardt— Payment  of  Money  to  Ouard- 
Ian— Competency  of  Witnesses  to  Prove.— An  ad 
minlstrator.  to  whom  a  credit  for  a  sum  of  money 
paid  by  him  to  the  guardian  of  one  of  the  distrib- 
utees has  been  allowed  by  a  final  decree  in 
Chancery,  is  a  competent  witness,  in  behalf  of  the 
ward,  to  prove  the  payment  of  the  money  to  her 
irnardian;  thouerh  the  latter  was  no  party  to  the 
decree. 

a.  Samet— Board  of  Ward— Declaration  That  No  Charge 
Will  Be  Made  Tlierefor-Effect4-Proof  of  the  parol 
declarations  of  a  sraardian  that  she  did  not  intend 
to  charg^e  her  ward  for  board  is  admissible  to 
repel  a  charge  for  board  in  her  life-time,  exhib- 
ited by  her  representatives  after  her  death.  But, 
in  such  case,  she  oug-ht  not  to  be  chargred  with 
interest  on  a  sum  of  money  received  for  the 
ward,  unless  such  interest  would  exceed  the 
amount  of  a  reasonable  compensation  for  board. 

4.  Samet— Allowances— Schooling  — When  Allowed 
from  PrindpaL— A  g'uardian  may  be  allowed  for 
moneys  paid  and  advanced  for  the  clothes,  school- 
ing and  other  necessary  expenses  of  the  ward, 
out  of  the  principal  of  such  ward's  estate:  if  it 
appear  that,  from  extraordinary  circumstances, 
such  disbursements  were  unavoidable  without 
culpable  neg^lect  on  the  part  of  such  g^uardlan; 
otherwise  such  allowance  ouirht  to  be  made  out 
of  the  profits  only. 

5.  Samet— Payments  to  Ouardlan— Scaling.— Money 
received  by  a  guardian  for  a  ward,  during  the 
paper  money  times,  ought  to  be  reduced  by  the 
scale  of  depreciation;  to  be  applied  as  on  the  last 
day  of  the  year  in  which  It  was  received. 

6.  Samet  — Investments  — Reasonable  Time  Allowed 
Therefor.— A  reasonable  time  ought  to  be  allowed 
a  guardian  to  put  the  money  of  a  ward  out  at  in- 
terest; and,  in  this  case,  six  months  were  con- 
sidered as  such  reasonable  time. 

7.  Samet —Payments  to  Ouardlan— Scaling.— If  money 
was  received,  by  a  guardian  for  a  ward,  within 


•Appellate  Practice— Ccrtlorart.—On  this  subject, 
see  monographic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc  Turnpike  Co.,  1  Kob. 
263. 

tOuardlan  and  Ward— On  matters  relating  to  the 
subject  of  guardian  and  ward,  see  monographic 
note  on  "Guardian  and  Ward"  appended  to  Bamum 
V.  Frost,  17  Gratt  398. 

tSame— Support  of  Ward— Declaration  That  No 
Charge  Would  Be  Made  Therefor— Effect.— In  Arm- 


six  months  previous,  to  the  Ist  of  January,  1777* 
(when  the  scale  of  depreciation  commenced,)  it 
should  be  reduced  according  to  the  scale,  as  at 
the  end  of  six  months  from  the  time  when  re- 
ceived. 

8.  Appellate  Practice— Interlocutory  i>ecreef — Want  of 
Proper  Parties.— On  an  appeal  from  an  interlocu- 
tory decree,  if  proper  parties  to  the  suit  appear  to 
l>e  wanting,  the  Court  of  Appeals  will  not  leave  it 
to  the  Chancellor,  but  will  itself  direct  such  par- 
ties to  be  made. 

9.  Contribution— Suit  Therefor  against  Legatees 
Parties.!— In  a  suit  for  contribution  against  leg- 
atees or  distributees,  the  executor  or  administra- 
tor, or,  if  he  be  dead,  the  person  who  succeeded 
him  in  the  executorship  or  administration,  ought 
to  be  made  a  party;  unless  it  appear  that  the  ac- 
count of  such  executorship  or  administration  has 
been  regularly  made  up,  and  the  estate  thereupon 
delivered  over  to  the  legatees  or  distributees. 

Upon  an  appeal  from  an  interlocutory  de- 
cree of  the  Superior  Court  of  Chancery  for 
the  Richmond  District,  in  a  suit  brought  by 
Littleberry  Royater  and  Nancy  his  wife» 
late  Nancy  Farris,  orphan  of  Sherwood 
Farris,  deceased,  against  William  Savage 
and  Elizabeth  Gathright,  administrators 
of  Joseph  Gathright,  Jane  Gathright,  ad- 
ministratrix of  Miles  Gathright,  and 
Anne  Whitlock,  administratrix  of  Ben- 
jamin Gathright,    deceased. 

The  bill  stated  that  the  complainants,  to- 
gether with  Mitchell  Farris,  being  the  dis- 
tributees of  Sherwood  Farris,  deceased,  had 
instituted  a  suit  in  the  same  Court  against 
William  Farris,  administrator  of  the 
120  said  Sherwood  Farris,  *to  compel  a 
settlement  of  his  administration  ac- 
count; that,  in  the  progress  of  that  suit, 
William  Farris  claimed  a  credit  for  the 
sum  of  1581.  15s.  10  3-4d.  paid  Anne  Gath- 
right as  guardian  for  the  complainant 
Nancy,  and,  to  support  the  claim,  produced 
a  receipt  for  that  sum,  dated  August  2d» 
177-,  signed  **  William  Gathright,  jun. 
for  Anne  Gathright;"  that  the  Court  di- 
rected an  issue  to  try  whether  the  payment 


strong  V.  Walkup,  9  Gratt.  872.  875,  it  was  held  that 
a  guardian  of  infants  is  entitled  to  compensatloa 
for  their  support  though  he  may  have  promised 
their  friends  that  he  would  not  make  any  charge 
for  it  and  in  fact  kept  no  accounts  against  them. 
Samuels,  J.,  In  delivering  the  opinion  of  the  court 
said,  as  the  guardian  "was  under  no  previous  obli- 
gation to  support  and  educate  them  (i. «.,  the  wards) 
at  his  own  expense,  a  promise  to  do  so  was  made 
without  consideration,  and  would  not  be  binding  on 
him.  The  office  he  held  made  it  his  duty  to  take  care 
of  the  persons  and  property  of  his  wards,  and  to 
provide  for  their  support  and  education  out  of  the 
profits  of  their  estate.  A  mere  promise  to  persona 
having  no  authority  to  contract  on  the  subject  and 
for  no  consideration,  does  not  affect  the  rights  of 
the  guardian  to  have  compensation.  Booper  v.  Roy- 
ater,  1  JIunf.  119."  To  the  same  effect  the  principal 
case  is  cited  in  Hurst  v.  Hite,  20  W.  Va.  806.  In  fact, 
this  last  case  quotes  the  excerpt  given  above  from 
Armstrong  v.  Walkup.  9  Gratt  875. 

{Decrees.— See  generally,  monographic  note  on 
"Decrees"  appended  to  Evans  v.  Spargin.  11  Gratt. 
615. 

H  Legatees— Sult5  agslnst.— See  monographic  nota 
on  "Legacies  and  Devises"  appended  to  Early  v. 
Early,  Gilm.  124. 
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was  made  to  William  Garthrig^ht  as  stated, 
and  whether  he  was  empowered  bj  Anne 
Gathright  to  receive  such  payment;  the 
Jury  found  that  the  money  was  paid,  and 
that  William  Gathright,  jun.  had  authority 
to  receive  it;  in  consequence  of  which  a 
decree  was  rendered  establishing  the  credit ; 
**all  which  would  more  fully  appear,  refer- 
ence being  had  to  the  record  of  the  said 
suit  now  remaining  in  the  said  Court ;' '  that 
Anne   Gathright  had   never   accounted  for 

this  sum ;  that  she  died  about  the  year , 

leaving  property  of  considerable  value ;  but 
whether  she  left  a  will  or  not  the  complain- 
ants could  not  certainly  say ;  that  her  prop- 
erty was  divided  on  her  death  among  her 
three  sons  Joseph,  Benjamin  and  Miles,  of 
whom  the  defendants  were  the  legal  repre- 
sentatives ;  and  concluded  with  praying  a 
decree  against  them  for  the  said  sum  of 
money  with  interest,  and  for  such  other 
relief  as  might  be  consistent  with  equity. 
The  joint  and  several  answer  of  the  de- 
fendants admitted  the  intestacy  of  Sher- 
wood Farris,  the  administration  of  William 
Farris,  the  guardianship  of  Anne  Gath- 
right, and  the  suit  instituted  against  Wil- 
liam Farris,  as  stated  in  the  bill:  but 
neither  admitted  or  denied  the  validity  of 
the  receipt  for  1581.  15s.  10  3-4d.,  but  called 
upon  the  plaintiffs  for  proof  according  to 
law;  alleging,  however,  that  **if  the  said 
receipt  were  genuine  and  authorized  by  the 
said  Anne  Gathright,  still  her  representa- 
tives had  a  claim  against  the  complainant 
Nancy  for  a  much  larger  sum,  namely,  for 
ten  years'  board,  schooling  and  clothing, 
furnished  by  Anne  Gathright  to  the  said 
Kancy ;  that  the  said  Anne  Gathright  made 

a  will;  (of  which  a  copy   was   ezhib- 
121      ited;)  that  the  i^said  will  disposed  of 

several  negroes  (particularly  two 
named  Major  and  Frank)  which  belonged 
to  her  deceased  husband  William  Gathright, 
sen.  and  were  not  at  her  disposal,  except 
under  his  will ;  that,  therefore,  the  defend- 
ants required  the  plaintiffs  to  show  her  title 
to  the  said  property ;  that,  supposing,  how- 
ever, that  all  the  slaves  and  other  property 
mentioned  in  her  will  belonged  to  her, 
(which  the  defendants  did  not  admit, )  her 
distributing  the  same  on  a  belief  that  it 
would  go  according  to  her  will  was  an  evi- 
dence of  her  opinion  that  she  was  exempt 
from  any  liability  for  the  said  receipt ;  the 
said  Anne  Gathright  having  been  a  woman 
of  great  economy  and  justice  in  her  deal- 
ings; and  that  if,  contrary  to  the  expecta- 
tion of  the  defendants,  they  should  be 
decreed  to  account  for  such  portions  of  her 
estate  as  had  cotne  to  the  hands  of  those 
whom  they  represent,  they  prayed  that  it 
might  be  in  proportion  to  what  each  had 
received.  The  will  of  Anne  Gathright 
dated  November  28, 1780,  (referred  to  in  this 
answer, )  appears  to  have  devised  her  landed 
property  to  her  sons  William  and  Benja- 
min, and  her  slaves  and  personal  property  in 
various  proportions  to  Benjamin,  Miles  and 
Joseph,  her  daughters  Jane  Anne  Gath- 
right, and  Anne  Whitlock,  her  grandson 
Mitchell  Farris,  and  her  granddaughters 
Anne  Gathright  and  Anne  Farris;  appoint- 
ing her  two  sons  Miles  and  Joseph  execu- 
tors: but  whether  they  qualified  as  such,  or 
the  will   was  ever  admitted  to  record,  does 


not  appear.  Sundry  depositions  were  taken 
to  support  and  repel  the  credit  claimed  by 
the  defendants  for  the  board,  schooling, 
and  clothing  of  the  complainant  Nancy, 
during  the  time  of  her  residence  in  the 
family  of  Anne  Gathright ;  from  which  it 
appeared  that  the  said  Nancy  had  lived, 
and  been  genteelly  entertained  there,  8  or 
9  years;  that  she  went  to  school  part  of  the 
time,  and  was  well  clothed ;  but  that  Anne 
Gathright  had  repeatedly  declared  she  did 
not  intend  to  make  any  charge  for  her 
board. 

With  respect  to  the  validity  of  the  receipt 
for  the  1581.  15s.  10  3-4d. ;  it  was  proved  by 
the  deposition  of  John  Farris, 
122  *that  he  always  understood  that  Wil- 
liam Gathright  transacted  the  chief 
of  his  mother's  business  in  the  time  of  her 
being  guardian  for  her  granddaughter 
Nancy  Farris;  that  he  verily  believed  that 
Anne  Gathright  was  herself  incapable  of 
** transacting  the  duty"  which  her  guard- 
ianship required ;  and  that  he  always  under- 
stood that  she  was  guardian  to  Nancy 
Farris,  in  the  year  1777.  It  was  also  proved 
by  the  deposition  of  William  Farris,  (the 
administrator  of  Sherwood  Farris, )  that  he 
took  a  receipt  (without  saying  for  what 
sum)  of  Anne  Gathright,  as  guardian  of 
Nancy  Farris,  for  her  proportional  part  of 
the  money  due  her  as  orphan  of  the  said 
Sherwood  Farris;  and  that  William  Gath- 
right did  the  business  for  Anne  Gathright, 
as  guardian  of  Nancy  Farris,  with  the  said 
deponent. 

A  transcript  of  the  record  in  the  suit  re- 
ferred to  in  the  bill,  was  not  inserted  in 
the  record  sent  to  the  Court  of  Ap- 
peals, but  was  afterwards  brought  up  by 
certiorari ;  from  which  it  appeared  that  a 
verdict  had  been  found,  (on  an  issue  di- 
rected in  that  suit,)  setting  forth,  **that 
the  receipt  in  the  following  words,  *  Re- 
ceived August  2d,  177-,  of  William  Farris, 
1581.  15s.  10  3-4d.  for  Anne  Farris,  orphan 
of  Sherwood  Farris,  deceased,  to  remain 
without  interest  till  January  next,  as  the 
interest  is  settled  till  then. 

*  William  Gathright,  jun.  for  Anne  Gath- 
right. 

'John  Warriner,  jun.' 
was  the  proper  hand-writing  of  the  said 
William  Gathright,  jun. ;  and  that  he  was 
empowered  by  Anne  Gathright  to  receive 
money  for  her  ward  Nancy  Farris,  orphan 
of  Sherwood  Farris,  deceased;"  and  a  de- 
cree had  been  thereupon  pronounced,  allow- 
ing William  Farris  credit  for  the  said  sum 
of  1581.  15s.  10  3-4d.  in  the  settlement  of  his 
account  as  administrator  of  the  said  Sher- 
wood Farris. 

The  late  Chancellor  (on  the  29th  of  Sep- 
tember, 1803)  ''being  of  opinion  that  the 
plaintiff  Nancy  was  not  chargeable  with 
board,  nor  entitled  to  interest  for  the  use  of 
the  money  claimed  by  the  bill  during  such 
time  as  she  abode  in  her  grandmother  Anne 
Gathright's  family,  adjudged  and 
123  ^decreed  that  the  defendants,  out  of 
the  goods  and  credits  of  their  intes- 
tates respectively,  pay  to  the  plaintiffs 
1581.  15a.  10  3-4d.,  with  interest  thereon, 
at  the  rate  of  five  per  cent,  per  ann.  to  be 
computed  from  the  time  when  she  ceased  to 
be   longer  a   member   of  that  family :  br 
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forasmuch  as  data  for  exactly  measuring 
that  period  are  not  supplied,  and  the  de- 
fendants are  understood  not  to  have  ad- 
mitted the  things  bequeathed  to  their 
intestates  by  the  said  Anne  Gathright  to 
have  been  her  property,  the  Court  directed 
one  of  the  Commissioners  to  inquire  into 
these  matters,  and  report  them,  as  they 
shall  appear  to  him,  to  the  Court,  with  the 
value  of  that  property;"  from  which  decree 
the  defendants  William  Savage  and  Hooper 
and  wife  prayed  an  appeal,  which  was  al- 
lowed them. 

Nicholas  and  Randolph,  for  the  appel- 
lants. 

Wickham,  for  the  appellee. 

On  behalf  of  the  appellants  four  points 
were  made;  1.  That  Anne  Gathright  was 
never  chargeable  with  the  money  decreed ; 
in  support  of  which  it  was  observed  that 
the  present  defendants  not  having  been 
parties  to  the  suit  against  William  Farris, 
the  record  in  that  suit  was  not  admissible 
evidence  in  this;  independently  of  which 
record,  there  was  nothing  to  prove  the  pay- 
ment of  the  money  but  the  deposition  of 
William  Farris,  who  was  clearly  an  inter- 
ested witness; 

2.  That,  if  she  was  ever  chargeable,  the 
credit  claimed  for  board  ought  to  be  al- 
lowed; her  declarations  that  she  did  not 
intend  to  charge  it,  not  being  sufficient  to 
bar  her  right ; 

3.  That  if  the  receipt   were   allowed,    its 
true  date  was  probably  in  the  paper  money 
times,  and  therefore  the   scale   of  deprecia- 
tion ought  to   be   applied,    according 

124      to      the     cases    *of     Granberry     v. 
Granberry,(a)    and  Call  v.  Ruffin;(b) 
and, 

4.  That  all  the  proper  parties  were  not 
before  the  Court;  as  was  evident  from 
Anne  Gathright's  will.     . 

In  answer  to  the  first  point,  it  was  -  said 
that  the  record  in  the  first  suit  was  noc  in- 
troduced as  absolute  or  conclusive  testi- 
mony, but  merely  as  introductory  to,  and 
explanatory  of,  the  deposition  of  William 
Farris ;  that  a  copy  of  that  record  would 
have  been  no  evidence  before  the  Chancel- 
lor, since  the  papers  being  in  his  own  Court, 
he  should  have  looked  into  the  originals. 
In  the  case  of  Burk's  Bx'r  v.  Tregg's 
Ex*r,(c)  such  was  the  principle  established 
on  the  plea  of  nul  tiel  record :  and  it  would 
have  been  the  same,  if  the  copy  in  question 
had  been  incidentally  produced  as  evidence 
to  the  Jury.  In  this  cause,  the  bill  referred 
to  the  papers  in  the  other  suit,  as  now  re- 
maining of  record  in  the  Court.  This  made 
them  part  of  the  bill,  and  authorized  the 
giving  them  in  evidence,  so  far  as  by  the 
rules  of  law  they  were  evidence;  viz.  to 
shew  that  such  a  suit  had  been  brought, 
and  such  a  decree  existed;  whereby  it  ap- 
peared that  William  Farris  was  disinter- 
ested; the  decree  in  his  favour  having 
settled  the  matter  as  to  him. 

Even  if  the  record  was  not  read  in  the 
Court  below,  (as  it  should  have  been,)  the 
Court  here  ought  to  inspect  and  receive  it 
as  evidence;  this  being  an  interlocutory 
decree,  and  this  Court  having  obtained  pos- 


(a)  1  Wasb.  846. 

(b)  1  Call.  833. 

(c)  2  Wash.  216. 


session  of  the  transcript  by  writ  of  certio- 
rari; as,  in  Alexander  V.  Morris,  (d)  where 
the  decree  was  interlocutory,  depositions, 
taken  after  the  allowance  of  appeal,  were, 
nevertheless,  admitted  to  be  read  in  the 
Court  of  Appeals. 

2.  As  to  the  board,  the  Chancellor  has  been 
liberal  enough.  Since  it  was  evident  that 
Mrs.  Gathright  never  intended  to  charge 
the  plaintiff  Nancy  with  board,  and  held  a 
considerable  sum  of  money  belonging  to 
her,  for  many  years ;  he,  very  properly,  re- 
fused to  make  the  one  party  liable  for  board, 
and  the  other  for  interest.  Besides,  if  the 
profits   of   the   orphan's   estate    were    not 

sufficient  for  her  maintenance,  her 
125      *^guardian    had   no  right  to   consume 

the  principal  in  expenses,  but  should 
have  had  her  bound  out  according  to 
law.(e) 

3.  Whether  the  scale  of  depreciation  ought 
to  be  applied,  or  not,  does  not  appear.  But, 
admitting  that  paper  money  was  paid,  the 
decree  not  being  final,  it  will  not  be  too 
late  for  the  Chancellor  to  apply  the  scale 
hereafter.     So  also, 

4.  Proper  parties  may  be  introduced  at 
any  time  before  the  final  decree. 

In  reply,  it  was  urged  that  a  mere  refer- 
ence to  another  suit  does  not  make  it  part 
of  the  bill,  unless  the  record  be  filed,  or 
made  an  exhibit;  that  the  evidence  neces- 
sary on  the  plea  of  nul  tiel  record  is  very 
different  from  that  required  in  Chancery 
suits ;  that  copies  there  are  always  received, 
and,  indeed,  are  most  proper,  because  the 
papers,  and  those  only,  which  were  before 
the  Court  below,  ought  to  be  inserted  in 
the  record  to  be  sent  to  the  Court  above. 

William  Farris  was  not  a  competent  wit- 
ness ;  for,  notwithstanding  the  decree  was 
in  his  favour,  he  was  not  altogether  dis- 
charged, since  a  bill  of  review  might  be 
obtained,  and,  therefore,  he  might,  even- 
tually, be  interested. 

As  to  the  question  of  depreciation,  the 
Chancellor  will  never  allow  for  it,  if  this 
decree  be  affirmed ;  for  he  could  not  have 
got  to  the  sum  of  1581.  15s.  10  3-4d.  without 
disallowing  the  depreciation. 

Mr.  Wickham 's  suggestion,  that  proper 
parties  may  be  made  hereafter,  ought  not 
to  prevent  this  Court  from  now  directing 
them.  Is  a  man  to  be  condemned  unheard, 
because  he  may  be  heard  hereafter?  Prin- 
ciples are  now  to  be  settled.  If  this  Court 
affirm  the  decree,  its  decision  will  be  under- 
stood as  declaring  that  all  the  proper  parties 
are  already  made. 

Friday,  May  18.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  first  question 
in  this  cause  respects  the  proof  of  the 
payment  of  the  sum  of  1581.  15s. 
126  *10d.  by  William  Farris,  admin- 
istrator of  Sherwood  Farris,  de- 
ceased, to  Anne  Gathright,  as  guardian  of 
the  complainant,  Nancy  Royster,  who  was 
a  daughter  of  the  said  Sherwood  Farris. 
And  the  proof  rests  entirely  upon  the  depo- 
sition of  William  Farris  the  administrator, 
by  whom  the  payment  is  alleged  to  have 
been  made.  As  it  is  short,  T  shall  transcribe 
the  whole  as  it  appears  in  the  record. 


(d)  3  Call.  89, 
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**Qneatioii  by  the  plaintiff.  Did  yoa,  or 
•did  you  not,  take  a  receipt  of  Anne  Gath- 
right,  as  guardian  of  Nancy  Farris,  for  her 
proportional  part  of  the  money  due  her  as 
orphan  of  Sherwood  Farris,  deceased,  you 
being  administrator  of  the  said  Sherwood 
Farris,  deceased?*' 

* 'Answer.  I  did  take  a  receipt,  and  I 
was  the  administrator." 

*' Question  by  the  plaintiff.  Did  William 
Gathright  do  the  business  for  Anne  Gath- 
right,  as  guardian  of  Nancy  Farris,  with 
you?" 

"Answer.  He  did.  And  further  he  saith 
not." 

Were  there  no  objection  to  the  compe- 
tency of  the  deponent  as  a  witness,  I  am 
clearly  of  opinion  that  this  deposition, 
standing  alone  and  unsupported  by  the  re- 
ceipt which  he  says  he  took  for  the  money, 
(the  amount  of  which  is  not  mentioned, 
nor  even  hinted  at, )  ought  to  be  wholly  re- 
jected as  proof  of  such  payment  to  the 
guardian. 

But  the  objection  to  his  competency  ap- 
pears evident  upon  the  face  of  the  deposi- 
tion ;  for,  as  administrator  of  the  father  of 
Nan^y  Farris,  he  was  chargeable  to  her  for 
any  legacy  or  distributable  portion  of  her 
father's  estate  in  his  hands,  and,  conse- 
quently, could  not  be  permitted  to  discharge 
himself  by  his  own  oath,  only,  that  he 
had  paid  it  over  to  her  guardian. 

But  to  remove  that  objection,  the  plain- 
tiffs resort  to  a  record  in  a  suit  between 
themselves  and  this  witness,  as  administra- 
tor of  S.  F.  in  which  the  Chancellor  di- 
rected an  issue  to  be  made  up  between  the 
parties,  to  try  whether  Anne  Gathright, 
(who  was  not  a  party  in  that  suit,)  on  the 
second  day  of  August,  1777,  was  the 
127  guardian  of  the  plaintiff  *Nancy,  and 
also  to  try  whether  an  exhibit  in  these 
words,  *  ^Received  August  2d,  177-,  of  Wil- 
liam Farris  1581.  15s.  10  3-4d.  for  Anne 
Farris,  orphan  of  Sherwood  Farris,  de- 
ceased, to  remain  without  interest  till  Jan- 
uary next,  as  the  interest  is  settled  till 
then."  (Signed)  **W.  Gathright,  jun.  for 
Anne  Gathright,"  was  undersigned  by  the 
said  W.  G.,  jun.  with  his  proper  hand;  and 
also  to  try  whether  the  said  W.  G.,  jun.  was 
empowered  by  the  said  A.  G.  to  receive 
naoney  due  to  her  ward ;  on  which  trial  those 
facts  were  both  found  in  the  affirmative; 
which  record  is  in  part  recited,  and  is  re- 
ferred to  in  the  complainant's  bill,  in  this 
suit,  as  then  remaining  in  the  same  Court 
of  Chancery.  But  that  record  was  not  made 
a  part  of  the  record  in  this  suit,  when  sent 
up  from  the  Court  of  Chancery,  neither 
doth  it  appear  that  it  was  read  in  evidence 
there  at  the  hearing.  Mr.  Wickham,  how- 
ever, contended,  upon  the  authority  of  Alex- 
ander V.  Morris,  (3  Call,  104,)  that,  this 
being  an  appeal  granted  from  an  interlocu- 
tory decree,  this  Court  would  allow  that 
record  to  be  read;  more  especially  as,  being 
a  record  of  the  same  Court,  it  was  probable 
the  Chancellor  had  inspected  it  previous  to 
pronouncing  his  decree.  But  I  have  very 
great  doubts  of  the  propriety  of  such  a 
practice,  as  it  may  be  productive  of  great 
inconvenience  and  injury  to  suitors  in  gen- 
eral. For  can  it  be  thought  reasonable, 
that  a  party,  by  referring  in  a  general  way 


to  a  suit  between  other  persons,  although 
in  the  same  Court,  should  put  his  adversary 
to  the  trouble  and  expense  of  hunting  for, 
and  taking  copies  from  the  papers  in  a 
suit,  or  perhaps  a  dozen  suits,  determined 
twenty  or  fifty  years  ago,  aud,  after  all, 
perhaps  not  meeting  with  the  papers  re- 
ferred to,  when  the  party  making  the  ref- 
erence might  have  produced  an  authentic 
copy,  and  annexed  it  to  bis  bill  or  answer, 
without  further  expense  than  paying  for  a 
copy  of  so  much  as  he  himself  might  deem 
material  to  his  own  cause.  Or,  suppose  a 
person  (against  whom  a  decree  may  have 
been  pronounced  in  any  of  the  other 
128  Chancery  District  Courts)  *to  apply 
to  a  gentleman  of  that  bar  for  his 
advice  whether  to  appeal  from  a  decree  or 
not.  He  produces  the  record  certified  by 
the  clerk,  and  the  counsel,  upon  examining 
it,  discovers  manifest  error,  and  advises  an 
appeal.  If,  upon  an  exhibit  which  shall 
afterwards  be  brought  up  by  certiorari,  as 
in  this  case,  the  Court  shall  affirm  the  de- 
cree, (although  such  exhibit  was  probably 
never  produced  in  the  Court  below,)  the  de- 
fendant will  be  liable  to  pay  damages  at 
the  rate  of  ten  per  cent,  per  ann.  which  he 
would  never  have  incurred  if  the  exhibit 
had  been  made  a  part  of  the  record  origi- 
nally. I  therefore  think  the  practice  too 
dangerous  to  be  countenanced  by  this  Court : 
more  especially  as,  in  the  present  case,  the 
defendants  have  not  admitted  the  payment, 
but  called  for  proof  to  be  made  of  it. 

But,  if  it  were  admitted  that  this  record 
might  be  read  here  for  the  purpose  of  shew- 
ing that  the  administrator  is  no  longer  lia- 
ble to  the  plaintiff  Nancy,  and  therefore  a 
competent  witness  to  prove  the  payment 
of  her  distributive  part  of  her  father's  es- 
tate to  her  guardian,  still  I  am  of  opinion 
it  ought  not  to  be  admitted  for  any  other 
purpose.  Now  the  amount  of  the  money 
paid  to  William  Gathright,  jun.  as  the 
agent  of  Anne  his  mother,  nowhere  appears 
but  in  that  record.  This  Court  certainly 
will  not  admit  it  for  that  purpose;  for 
Anne  Gathright,  not  being  a  party  in  that 
suit,  had  no  opportunity  to  cross  examine 
the  witness ;  and,  if  we  look  into  that  rec- 
ord, he  contradicts  his  own  evidence  in  this 
cause ;  for  there  the  money  appears  to  have 
been  paid  to  the  son,  who  gave  a  receipt 
for  it,  and  here  the  witness  says  that  he 
took  a  receipt  from  (not  that  he  paid  the 
money  to)  the  mother. 

Again,  if  we  are  to  inspect  that  rec- 
ord, it  affords  a  presumption,  at  least, 
that  the  money  was  paid  to  the  guard- 
ian during  the  period  when  paper  money 
was  the  only  circulating  medium  in  this 
country ;  if  so,  it  ought  to  be  scaled  ac- 
cording to  the  value,  as  established  by 
the  act  of  Assembly,  within  a  reasonable 
time  after  the  time  of  the  payment. 
129  *I  also  think  the  defendants  are  en- 
titled to  a  reasonable  allowance  for 
board,  as  well  as  clothing  and  schooling, 
notwithstanding  the  generous  intention  of 
the  guardian  not  to  charge  any.  For  the 
plaintiffs  coming  to  ask  for  equity,  ought  to 
do  it.  L/oose  declarations  are  not  to  be  at- 
tended to. 

But,  whether  this  be  correct  or  not,  she 
certainly   has   not    waived    her   claim    for 
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moneys  paid  and  advanced  for  clothes, 
schooUnsf,  and  other  necessary  expenses, 
(board  excepted,)  an  account  of  ^which 
ought  to  be  taken,  and  all  jnst  and  reason- 
able disbursements  allowed  out  of  the  prof- 
its of  the  ward's  estate,  if  sufficient  for 
that  purpose ;  but,  if  those  profits,  during 
that  period  of  the  ward's  infancy  when  she 
was  too  young  to  be  bound  out  as  an  ap- 
prentice, shall  prove  insufficient  to  com- 
pensate the  guardian  for  such  just,  rea- 
sonable, or  necessary  disbursements,  the 
balance  ought  to  be  made  good  out  of 
the  principal  of  her  estate.  But  for  ad- 
vancements subsequent  to  that  period,  no 
allowance  beyond  the  profits  of  the  ward's 
estate  ought  to  be  made,  unless  it  shall 
appear,  that,  from  extraordinary  circum- 
stances, such  disbursements  were  unavoid- 
able without  culpable  neglect  on  the  part 
of  the  guardian :  in  which  case  the  same 
ought  to  be  allowed  out  of  the  principal  of 
the  ward's  estate,  (if  the  profits  thereof 
shall  be  found  insufficient,)  with  interest 
on  the  same  from  the  end  of  each  year. 
And  that,  foreny  balance  which  may  be 
found  due  to  the  ward  at  the  period  when 
she  ceased  to  reside  with  her  guardian,  in- 
terest at  the  rate  of  five  per  cent,  per  annum 
ought  to  be  allowed  to  the  ward.  And,  in 
settling  and  adjusting  the  accounts,  all 
payments  and  receipts  of  money,  between 
the  first  day  of  January,  1777,  and  the  first' 
day  of  January,  1782,  are  to  be  considered 
as  made  in  paper  money,  unless  the  con- 
trary be  proved ;  and  the  account  stated  in 
paper  to  the  time  of  the  last  payment ; 
and  the  balance  either  way  reduced  by  the 
scale  of  that  month,  and  carried  to  the 
account  of  subsequent  specie  articles  if 
any  there  be.  (a) 

Upon  the  whole,  I  am  of  opinion 
130  that,  upon  the  record  *now  before  us, 
there  is  neither  evidence  of  the  amount 
of  any  payment,  nor  of  the  time  of  any  pay- 
ment, nor  even  of  the  certainty  of  any  pay- 
ment made  by  W.  Farris  the  administrator 
to  A.  Gathright  the  guardian ;  that  the  de- 
cree be  therefore  reversed,  and  the  cause 
sent  back  to  be  proceeded  in,  in  such 
manner  as  upon  further  evidence,  if  ofi^ered 
to  the  Court,  may  be  consonant  to    equity. 

JUDGE  ROANE  observed  that  the  de- 
cree of  the  Court,  about  to  be  read,  con- 
tained his  sentiments,  and  he  did  not  wish 
to  add  any  thing  to  it. 

JUDGE  FLEMING.  The  difference  in 
the  opinions  of  the  Judges  being  on  two 
points  only,  I  shall  be  short  in  my  remarks, 
and  confine  them  to  these  two  points.  1. 
With  respect  to  the  sufficiency  of  the  evi- 
dence to  prove  the  receipt  of  the  1581.  15s. 
10  3-4d.  by  Anne  Gathright,  guardian  of 
the  appellee,  Nancy  Royster,  as  in  the 
proceedings  mentioned.  It  appears  to  me 
that  the  record  in  the  suit  between  Farris 
and  Farris,  in  which  the  present  appellees 
and  another  were  plaintiffs,  to  call  Wm. 
Farris,  administrator  of  Sherwood  Farris, 
deceased,  to  render  an  account  of  his  ad- 
ministration of  that  estate,  and  in  which 
the  said  administrator  had  a  credit  for  the 
said  1581.  15s.  10  3-4d.,  having  been  partic- 
ularly referred  to  in  the  bill,  and  by  the 
ansv^er  admitted  to  be  truly  stated  therein. 


(a)  Taliaferro  Y.  Minor.  8  Call*  100. 


I  have  no  doubt  but  that  record  was  proper 
evidence  in  this  cause.  I  am  also  of  opin- 
ion, that  Wm.  Farris  was  a  competent  wit- 
ness to  prove  the  payment  of  the  said  1581. 
15s.  10  3-4d.  to  Wm.  Gathright,  as  agent  of 
Anne  Gathright,  guardian  of  the  appellee, 
Anne  Royster:  he,  being  exonerated  from 
any  liability  for  the  same,  by  the  decree  in 
the  suit  of  Farris  v.  Farris,  was  a  disin- 
terested witness,  and  no  exception  was 
taken  to  his  deposition. 

2.  With  respect  to  the  board  of  the  appel- 
lee,   Anne   Royster,    during   her   residence 
with  her  grandmother  and  guardian    Anne 
Gathright,    the  latter   was  repeatedly 

131  heard  to  declare    *she  did  not  intend 
to  charge  her  ward  with  board.    And 

our  act  of  assembly  concerning  guardians 
and  orphans,  (b)  declares  that  where  the 
profits  of  an  orphan's  estate  are  not  suffi- 
cient for  his  or  her  maintenance,  such  or- 
phan, if  a  b03^  shall  be  bound,  out  until 
the  age  of  21  years,  and  if  a  girl,  to  the 
age  of  18  years. '^  I  am  therefore  of  opin- 
ion, that  the  charge  for  board,  beyond  the 
profits  of  her  estate,  ought  not  to  be  al- 
lowed. 

The  following  was  entered  as  the  decree 
of  the  Court. 

^'A  majority  of  the  Court  is  of  opinion 
that  there  is  no  error  in  so  much  of  the 
decree  rendered  in  this  cause  as  exempts  the 
appellee  Nancy  Royster,  from  the  charge 
for  board,  during  the  time  of  her  residence 
in  the  family  of  Anne  Gathright,  de- 
ceased, her  guardian  and  grandmother, 
in  the  proceedings  mentioned,  and  provides 
for  the  ascertainment  of  the  time  when 
such  residence  ceased ;  nor  in  so  much 
thereof  as  disallows  to  the  appellees  in- 
terest upon  the  money  claimed  by  the  bill, 
during  the  time  of  such  residence;  nor  in 
so  much  thereof  as  decrees  to  the  said  ap- 
pellees the  sum  of  1581.  15s.  10  3-4d.,  with 
interest  thereupon,  at  the  rate  of  five  per 
centum  pex  annum,  to  be  computed  from  the 
time  when  such  residence  ceased;  (subject, 
nevertheless,  to  any  deduction  which  may 
result  from  the  effect  of  the  principles  and 
provisions  declared  by  this  decree;)  the  re- 
ceipt of  the  said  money  not  having  been 
denied  by  the  answer,  and  being  estab- 
lished by  the  testimony. 

**The  Court  is  also  of  opinion,  that  there 
is  no  error  in  so  much  of  the  said  decree 
as  provides  for  the  ascertainment  of  the 
several  and  respective  proportions  of  the 
estate  of  the  said  Anne  Gathright,  de- 
ceased, with  the  relative  values  of  each, 
which  came  to  the  hands  of  the  respective 
intestates  of  the  appellants,  chargeable 
with  payment  of  the  debts  aforesaid,  in  or- 
der to  a  just  and  ratable  contribution 

132  *^between  them,  severally,  to  the  sum 
decreed.     But  inasmuch  as   it   is    not 

proved  that  the  said  guardian  ever  agreed 
to  waive  her  claim  for  moneys  paid  and 
advanced  for  the  clothes,  schooling,  and 
other  necessary  expenses  of  the  said  Anne 
Royster,  during  her  residence  with  her  as 
aforesaid,  this  Court  is  of  opinion,  that 
the  same  ought  to  have  been  ascertained 
and  allowed  to  the  appellants,  in  so  far   as 


(b)  1  Rev.  Code,  178. 

*Note.    See  also,  Ibid.  p.  828,  s.  12. 
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such  advances  were  attited  to  the  estate 
and  condition  of  the  said  Anne  Royater, 
and  did  not»  after  she  came  to  an  af^e  to 
be  bonnd  out,  in  the  event  of  the  profits  of 
her  estate  being  inadequate  to  her  support, 
exceed  tnose  profits:  unless  it  shall  appear 
that,  from  extraordinary  circumstances, 
such  disbursements  were  unavoidable, 
without  culpable  neglect  on  the  part  of  her 
said  guardian;  in  which  case  the  same 
ought  to  be  allowed  out  of  the  principal  of 
the  said  Nancy's  estate,  if  the  profits 
thereof  shall  be  found  insufficient,  with  in- 
terest on  the  same  from  the  end  of  each 
year.  And  that  there  is  error  in  so  much 
of  the  said  decree  as  omitted  to  direct  such 
ascertainment  and  allowance;  subjecting 
the  same,  if  need  be,  to  the  operation  of 
the  scale  of  depreciation. 

The  Court  is  further  of  opinion  that, 
although  the  payment  of  the  said  1581.  15s. 
10  3-4d.  to  the  guardian  is  established  as 
aforesaid,  the  particular  date  of  such  pay- 
ment is  not  ascertained,  and  that  if,  on 
inquiry,  it  shall  be  found  to  have  been 
made  between  the  last  day  of  December, 
1776,  and  the  last  day  of  December,  1781, 
the  same  is  liable  to  be  reduced  by  the  scale 
of  depreciation,  to  be  applied  as  on  the 
last  day  of  the  year  in  which  such  payment 
shall  be  found  to  have  been  made;  and, 
as  a  reasonable  time  ought  to  be  allowed  a 
guardian  to  put  the  money  of  a  ward  out  at 
interest,  six  months  from  the  time  of  the 
receipt  of  the  said  1581.  15s.  10  3-4d.  is 
hereby  allowed  for  putting  the  same  out 
at  interest ;  if  it  shall  be  found  that  the 
same  was  received  prior  to  the  first  day  of 
January,  1777,  and  that  the  said  six  months 
from  the  receipt  thereof  will  extend  to  the 
year  1777,  when  the  scale  of  depre- 
133  elation  commenced,  the  *same  shall 
be  scaled  at  the  rate  of  depreciatio'n 
existing  at  the  end  of  the  said  six  months, 
from  the  time  the  same  was  received  by 
the  agent  of  the  said  Anne  Gathright;  and 
that  the  said  decree  is  also  erroneous  in 
not  having  provided  for  such  ascertain- 
ment, and  eventual  reduction,  as  aforesaid. 

*  'The  Court  is  further  of  opinion  that,  as 
by  the  will  of  the  said  Anne  Gathright, 
made  an  exhibit  in  this  cause,  her  sons 
Miles  Gathright  and  Joseph  Gathright 
were  made  her  executors ;  and  as  it  does 
not  appear  that  their  accounts  of  such  exec- 
utorship have  ever  been  regularly  made 
up,  and  the  estate  delivered  over  by  them  to 
the  legatees  mentioned  in  the  said  will ; 
the  said  decree  is  also  erroneous  in  not 
having  made  those  who  succeeded  the  said 
Miles  and  Joseph  Gathright,  now  deceased, 
as  executors  of  the  said  Anne  Gathright, 
parties  to  this  suit :  and  also,  inasmuch  as 
it  appears  by  the  said  will  that  Jane  Gath- 
right. Anne  Gathright,  (now  Whitlock,) 
Anne  Gathright,  the  granddaughter,  as  also 
Mitchell  Farris,  (to  whose  rights  the  ap- 
pellees have  succeeded,)  and  the  appellee 
Anne  Royster,  were  also  legatees  in  the 
said  will,  there  is  further  error  in  the 
Court's  having  proceeded  to  a  decree  before 
the  first  three  were  made  parties  to  the 
suit;  and  in  not  making  the  last,  in  her 
own  right,  and  as  representing  Mitchell 
Farris,  to  be  also  contributory  to  the  sum 
decreed." 


**It  is  therefore  decreed  and  ordered,  that 
so  much  of  the  decree  aforesaid  as  is  above 
declared  to  be  not  erroneous,  be  affirmed ; 
and  that  the  residue  thereof  be  reversed ; 
that  the  appellees  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here:  and  the 
cause  is  remanded  to  the  Superior  Court  of 
Chancery  for  the  District  of  Richmond,  to 
be  proceeded  in  pursuant  to  the  principles 
herein  before  declared,  in  order  to  a  final 
decree. ' ' 
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I.  Land  Patent— Qrsnt  of  Escheated   Land-Effect*— 

A  patent  from  the  commonwealth,  containing  a 
recital  "that  the  land  was  escheated  from  a  cer- 
tain J.  M.  dec*d:*'  and  srrantinff  the  same,  "by 
virtue  of  an  entry  made  in  the  office  of  the  late 
Lord  Proprietor  of  the  Northern  Neck:  and  in 
consideration  of  the  ancient  composition  of  11.  66. 
sterling  paid  by  the  grantee  into  the  treasury;"  is 
illegal  and  void,  and  not  to  be  received  as  evidence 
of  title  on  the  general  issue  in  ejectment 
a.  Escheated  Lands— What  Necessary  to  Qrant  Thereof. 
—The  Commonwealth,  under  the  existing  laws, 
cauinot  grant  escheated  lands,  without  a  previous 
inquest  of  office,  and  then  not,  (as  waste  and  un- 
appropriated lands,)  upon  entries  and  surveys; 
but  upon  sales  by  the  escheaters. 

3.  Land  Patent— Defects  Apparent  on  f'ace— Effect  t— A 
patent  may  be  declared  void,  for  defects  apparent 
on  its  face:  without  the  necessity  of  resorting  to 
a  scire  facias  to  repeal  it. 

4.  5ame— Repeal  Thereol-Quaere,  whether,  and 
from  what  Court,  a  scire  facias  to  repeal  a  patent 
can  issue  in  Virginia? 


•Land  Patent— Grant  of  Escheated  Land— Effect.— A 

patent  granting  escheated  lands  is  void  at  law.  If 
the  fact  appear  upon  the  face  of  the  patent  In 
such  case,  the  subject  of  the  grant  is  not  waste  and 
unappropriated  land.  It  has  ceased  to  be  so,  by 
having  been  withdrawn  by  the  Just  proprietor,  by 
his  patent  from  the  class  of  the  unappropriated 
domains  of  the  commonwealth.  French  v.  The 
Successors  of  the  Loyal  Co.,  5  Leigh  678. 

See  generally,  monographic  note  on  "Escheat*' 
appended  to  Sands  v.  Lynham.  Escheator,  27  Qratt. 
291. 

tSame— Collateral  Attack.— For,  while  the  common- 
wealth's grant  cannot  generally  be  collaterally 
attacked,  yet  if  It  be  void  on  its  face,  it  may  be. 
Jarrett  v.  Stephens.  86  W.  Va.  US,  15  S.  E.  Rep.  178, 
citing  2  Lomax  Dig.  888;  Patterson  v.  Winn,  11 
Wheat  880;  Alexander  v.  Oreenup,  1  Munf.  184;  Bled- 
soe V.  Wells,  4  Bibb  829. 

To  the  point  that  a  patent  carrying  on  its  face 
the  evidence  of  its  own  nullity  cannot  avail  the 
party  exhibiting  it  the  principal  case  is  cited  in 
Norvell  v.  Camm,  6  Munf.  288. 

But  in  the  case  of  an  actual  and  perfect  patent 
there  is  no  remedy  but  to  set  it  aside  in  a  court  of 
equity,  or  in  some  other  proceeding  having  that  for 
its  direct  end  and  object  It  cannot  be  done  in  the 
ordinary  progress  of  a  trial  at  law,  on  evidence 
which  the  party  had  no  means  to  know  would  be 
relied  on,  and  therefore  could  not  be  prepared  to 
meet  In  other  words,  one  cannot  go  behind  a 
patent  in  a  trial  at  law:  the  patent  alone  must  pre- 
vail. Norvell  v.  Camm,  6  Munf.  288,  citing  Wither- 
inton  V.  McDonald.  1  Hen.  &  M.  806. 
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The  points  in  controversy  in  this  case 
(which  was  orig^inallj  an  action  of  eject- 
ment, by  Qreenup  v.  Alexander,  in  the  Dis- 
trict Court  of  Dumfries,  for  205  acres  of 
land,  lying  in  Loudoun  County)  are  set 
forth  in  a  bill  of  exceptions  filed  at  the 
trial;  the  most  material  parts  of  which 
are  as  follows:  * 'Memorandum,  on  the 
trial  of  this  cause  the  plaintiff's  counsel 
produced  and  offered  in  evidence  a  writing 
purporting  to  be  a  patent  to  the  plaintiff's 
lessor  for  the  land  in  the  declaration  of 
ejectment  mentioned,  in  these  words: 
''Beverley  Randolph,  Ksq.  Governor  of 
the  Commonwealth  of  Virginia,  to  all, 
Ac. ;  Know  ye,  that  by  virtue  of  an  entry 
made  in  the  office  of  the  late  Lord  Proprie- 
tor of  the  Northern  Neck,  bearing  date  the 
6th  day  of  April,  1778,  and  in  consideration 
of  the  ancient  composition  of  one  pound 
five  shillings  sterling  paid  by  Christopher 
Greenup  into  the  Treasury  of  this  Common- 
wealth, there  is  granted  by  the  said  Com- 
monwealth unto  the  said  Christopher 
Greenup  a  certain  tract  or  parcel  of  land, 
containing  &c.,  by  survey  bearing  date  the 
17th  day  of  March,  1788,  lying  and  beincr, 
Ac. ;  which  said  tract  or  parcel  of  land  was 
escheated  from  a  certain  Jonathan  Monk- 
house,  deceased ;  bounded,  Ac. ;  to  have  and 
to  hold,  Ac. ;"  dated  the  8th  day  of  Decem- 
ber, 1788;  and  endorsed,  ''Christopher 
Greenup  is  entitled  to  the  within  mentioned 
tract  of  land;  John  Harvie  Re.  L.  Off." 
And  the  plaintiff  produced  no  other  title 
paper  or  writing  in  support  of  his  title ; 
whereupon  the  counsel  for  the  defendant 
prayed  the  opinion  of  the  Court  whether 
the  said  writing  or  patent  was  not 
135  void;  and  also  whether  it  ought  *to 
be  permitted  to  go  to  the  Jury  as  evi- 
dence of  the  plaintiff's  title. 

But  one  of  the  Judges  was  of  opinion, 
and  so  instructed  the  Jury,  that  the  recital 
contained  in  the  plaintiff's  patent  above 
mentioned  and  referred  to,  was  conclusive 
evidence  that  a  title  had  accrued  to  the 
Commonwealth,  by  virtue  of  an  inquest  of 
escheat  taken  upon  the  death  of  Jonathan 
Monkhouse  in  the  patent  named ;  but  per- 
mitted the  defendant  to  give  evidence  of 
any  title  in  himself,  or  those  under  whom 
he  claims,  paramount  to  the  title  of  the  said 
Jonathan  Monkhouse;  reserving  the  point 
of  law,  upon  such  evidence,  (if  offered  and 
found  by  the  Jury  to  be  true,)  for  the  fur- 
ther consideration  of  the  Court :  and  the 
said  Judge  further  instructed  the  Jury 
that  the  said  patent  was  likewise  conclu- 
sive evidence  of  a  title  derived  to  the  plain- 
tiff under  the  Commonwealth,  unless  the 
defendant  should  shew  in  evidence  to  the 
Jury  a  better  title  in  himself,  or  those  un- 
der whom  he  claims,  derived  from  the 
Commonwealth  since  the  said  escheat  in 
the  plaintiff's  patent  mentioned  happened ; 
reserving  the  point  of  law  upon  such  evi- 
dence, (if  offered  and  found  by  the  Jury 
to  be  true, )  likewise  for  the  further  consid- 
eration of  the  Court. 

The  other  Judge  permitted  the  said  patent 
to  go  in  evidence  to  the  Jury,  on  the  ques- 
tion whether  such  patent  was  valid ;  with 
this  instruction,  that  if  they  found  that 
any  part  of  the  land  contained  within  the 
bounds   claimed  by  the  plaintiff  had    been 


granted  to  pay  other  patentee  by  an  elder 
patent,  they  should  state  it;  "reserving 
the  question  of  law  arising  from  that  fact, 
as  to  the  validity  and  effect  of  such  second 
grant  to  Monkhouse,  as  operating,  or  not, 
on  such  grant  to  another  person." 

And  thereupon,  the  counsel  for  the  de- 
fendant further  prayed  the  opinion  of  the 
Court,  whether  the  recital  in  the  aforesaid 
patent,  that  the  land  therein  mentioned 
was  escheated  from  Jonathan  Monkhouse, 
deceased,  is  conclusive  evidence,  against 
the  defendant,  that  the  land  was  duly  and 
legally  escheated,  and  sold  according 

136  to  law,  without  producing   *the   pro- 
ceedings, or  a  copy  thereof,    of   the 

escheat.  To  this  the  junior  Judge  answered, 
that  he  had  already  fully  delivered  his 
opinion  upon  that  point.  The  other  Judge 
instructed  the  Jury  that  the  recital  of  the 
escheat  from  Monkhouse  ought  not  to  be 
considered  as  conclusive  evidence  of  such 
escheat,  or  the  best  evidence  that  such  es- 
cheat   had  been  legally  executed. 

Verdict  and  judgment  for  the  plaintiff; 
whereupon  the  defendant  appealed. 

This  cause  was  argued,  at  October  term, 
1808,  by  Botts  and  Randolph  for  the  appel- 
lant, and  Wickham  for  the  appellee;  and, 
again,  by  the  same  counsel,  at  March  term, 
1810. 

On  the  part  of  the  appellant,  it  was  con- 
tended, 1st.  That  the  grant  was  void  in 
itself;  because,  admitting  the  land  to  have 
escheated,  an  entry  could  not  legally,  have 
been  made  for  it  as  waste  and  unappropri- 
ated land;  nor  could  the  consideration 
money  have  been  the  ancient  composition 
of  11.  5s.  sterling,  but  the  sum  for  which 
the  escheator  sold  it ;  neither  did  the  act 
of  1785,  c.  67, (a)  authorize  grants  by  the 
Qpmmonwealth  of  lands  which  had  es- 
cheated; but  only  of  waste  and  unappro- 
priated lands. 

2d.  It  was  competent  to  the  Court  to 
adjudge  it  void  without  a  scire  facias. 
Fraud  (which  is  a  circumstance  dehors) 
will  vitiate  a  patent ;  and  evidence  of  fraud 
may  be  given  on  the  plea  of  not  guilty. 
A  fortiori,  then,  the  Court  may  take  notice 
of  a  defect  apparent  on  the  face  of  the  pat- 
ent. It  is  questionable,  indeed,  whether  a 
patent  can  be  repealed  by  scire  facias  in 
this  country.  In  England  the  scire  facias 
to  repeal  patents  is  a  prerogative  writ ;  and 
issues  from  the  same  authority  from  which 
the  grant  issued ;  that  is,  the  patent  is  from 
the  Chancery,  and  the  Chancery  repeals 
it.(b)  But,  in  Virginia,  what  Court  could 
issue  the  writ?  The  executive  alone  could 
repeal  its  own  act ;  first,  because  the  act- 
ing power  is  the  natural  one  to  repeal 

137  the  ^act ;  and  secondly,    because    the 
judicial   department     would     not     be 

distinct,  if  it  could  mingle  with  the  execu- 
tive to  repeal  a  grant  from  the  governor. 
But  repealing,  and  adjudging  void,  are 
different  acts,  with  different  effects. 

If  a  scire  facias  could  issue,  there  would 
be  no  benefit,  or  policy  in  requiring  it  ; 
being  a  tedious  and  expensive  remedy,  and 
coming  after  the  evil  has  had  its  effect. 
For,  if  Greenup  recovers,  a  scire  facias  and 


(a)  2  Rev.  Ck>de.  App.  No.  V.  p.  00. 

<b)  6  Bac.  Ill:  Gwlll'8  edit.  &  note  there. 
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repeal  of  the  grant  will  not  restore  pos- 
aesBion  to  Alexander. 

Any  other  illegal  act  of  the  executive, 
or  of  the  register,  can  be  inquired  into 
collateraUj.  Why  not,  therefore,  this? 
Even  an  act  of  the  lyegislature  may  be  so 
adjudged  void,  on  the  gronnd  of  its  being 
nnauthorized  by  the  constitution.  Why 
then  should  not  a  patent  be  avoided  on  the 
gronnd  of  its  being  contrary  to  law.  One 
of  the  cases  fit  for  scire  facias  is  where  a 
junior  patent  issues  for  the  same  thing,  (a) 
Tet  every  day's  practice  is  to  declare  the 
junior  patent  void,  incidentally,  (b)  So,  in 
England,  if  a  patent  authorize  a  nuisance, 
the  nnisance  is  subject  to  prosecution,  be- 
fore the  repeal,  (c) 

3«  If  the  patent  was  evidence  that  the 
title  of  Monkhouse  was  extinct,  it  was  not 
conclusive  evidence;  for,  at  any  rate,  a 
judgment  in  favor  of  Monkhouse  upon  an 
inquisition  of  escheat  would  have  falsified 
the  recital.  Neither  was  it  legal  evidence 
of  that  fact,  which  ought  to  have  been 
shewn  by  the  verdict  of  a  Jury,  upon  such 
inquest. 

4.  The  diversity  of  opinion  between  the 
Judges  in  the  District  Court  did  not  take 
away  the  erroneous  instruction  by  one  of 
the  Judges. 

On  the  other  side,  in  answer  to  the  first 
point,  it  was  said  that  the  whole  argument 
was  founded  on  a  mistake.  These  were  not 
lands  escheated  to  the  Commonwealth,  but 
to  Lford  Fairfax.  If  he  allowed  them  to  be 
treated  as  waste  and  unappropriated  lands, 
the  Commonwealth  had  no  right  to  claim 
any  thing  more.  The  act  of  1785 
138  conveyed  a  *complete  title  to  all  per- 
sons claiming  under  Lord  Fairfax. 
The  entry  was  made  in  his  office,  and  must 
be  presumed  lawful  at  the  time.  The  pat- 
ent having  been  granted,  every  circum- 
stance to  give  it  validity  ought  to  be 
presumed.  A  man,  claiming  title  under 
the  Commonwealth,  and  producing  a  grant, 
is  not  t>ound  to  go  farther  back,  and  shew 
his  entry  and  survey.  It  has  been  decided, 
again  and  again  that  Lord  Fairfax  had  a 
right  to  lay  down  regulations  fo):  his  office. 
He  might  have  had  one  rule  as  to  lands 
which  had  been  cultivated  and  improved, 
and  another  as  to  lands  which  never  had 
been  cultivated. 

The  land  here  might  have  been  waste 
and  unappropriated,  for  it  does  not  follow, 
from  its  having  escheated  from  Monkhouse, 
that  he  had  ever  occupied  it;  or  that  the 
legal  title  had  ever  been  vested  in  him :  he 
might  have  had  a  merely  inchoate  right, 
as  an  entry,  or  survey;  and  such  right 
might  have  escheated. 

But,  though  not  waste,  the  land  might 
have  been  unappropriated;  and  that  is 
sufficient;  for,  though  the  word  waste  is 
mentioned  in  the  preamble  to  the  4th  sec- 
tion of  the  act  of  1785,  c.  67,  it  is  dropped 
in  the  enacting  clause,  which  speaks  of 
unappropriated  lands  only ;  and,  according 
to  6  Bac.  381,  words  in  a  preamble  are 
not  necessarily  to  be  extended  to  the  enact- 
ing clause.  The  word  '* unappropriated," 
applied  to  all  lands  not   specifically   appro- 


(a)  6  Bac.  111. 

(b)  Haywood's  Bep.  (N.  C)  1»,  97S.  407. 

(c)  OBadil. 


priated  to  the  use  of  Ix>rd  Fairfax ;  as  is 
evident  from  the  act  of  compromise,  passed 
December  10th,  1796 ;(d)  and  all  the  laws 
on  this  subject  are  to  be  taken  together, 
so  as  to  expound  one  of  them  by  another,  (e) 
What  law  prohibited  Lord  Fairfax  from 
granting  out  lands  that  had  before 
granted,  if  escheated?  The  Commonwealth  ' 
had  no  right ;  because  the  title  was  acquired 
from  him.  If  a  grant  then,  from  him 
would  have  been  good,  merely  on  payment 
of  the  ancient  composition  money,  (if  he 
chose  to  accept  that  as  full  satisfaction  for 
the  escheated  land, )  why  should  not  a  grant 
from  the  Commonwealth  be  equally  good? 
By  the  entry  with  Lord  Fairfax,    the 

139  appellee  ^obtained  an  inchoate  right, 
and  was  entitled   to      perfect  it,    on 

paying  the  ancient  composition  money  ;(f) 
and,  if  the  land  was  not  improved,  there 
was  no  reason  to  demand  more.  Whether 
this  entry  was  made  in  the  proprietor's 
office,  or  with  the  county  surveyor,  and 
returned  to  that  office,  makes  no  diiference ; 
under  the  act  of  1782,  c.  33,  s.  3.(g) 

The  appellee,  in  this  case,  has  the  right 
of  the  Commonwealth,  and  of  Lord  Fair- 
fax also.  What  preferable  title  can  there 
be  in  the  appellant? 

Argument  in  reply.  The  plaintiif  in 
ejectment  is  bound  to  make  out  a  complete 
title ;  which  has  not  been  done  in  this  case. 
It  is  said  that  the  patent,  of  itself,  proved 
his  title.  But  we  say,  he  should  have 
shewn  more  than  the  mere  exercise  of 
power.  The  right  in  1778  was  in  Lord 
Fairfax.  It  should  have  been  shewn  in 
what  manner  it  travelled  from  him  to  the 
Commonwealth.  Where  the  act  of  1785 
authorizes  a  grant  of  Lord  Fairfax's  land, 
it  must  be  on  a  survey  made  and  '^returned 
into  the  late  proprietor's  office,  "(h)  The 
case  of  Pickett  v.  Dowdall,(i)  shews  that 
the  Lord  Proprietor  made  a  variety  of  reg- 
ulations in  his  office,  differing  from  those 
in  the  land-office  of  Virginia.  Among  oth- 
ers, there  was  one,  that,  if  no  survey  was 
made  in  six  months  after  an  entry,  the 
benefit  of  the  entry  was  forfeited.  Yet 
nothing  is  said  in  this  patent  about  a  sur- 
vey ;  an  entry  only  is  mentioned. 

Why  did  the  law  require  the  grants  to  be 
on  surveys  returned  to  the  proprietor's 
office?  Certainly,  that  it  might  be  shewn 
whether  the  order  had  been  renewed  by  the 
proprietor.  What  could  not  have  been  set 
up  as  a  demand  against  Lord  Fairfax  can- 
not be  a  just  title  under  the  Commonwealth. 
In  this  case,  the  entry  had  run  out  when 
the  Commonwealth  came  to  operate  upon 
this  land ;  for  the  survey  was  seven  years 
after  the  proprietor's  death. 

A  patent  is  never  good  without  reciting 
the  consideration  for  which  it  issues. 

140  The  act  of   Assembly   expressly    *rc- 
quires  this;  that  all    who   look   at    a 

patent  may  judge  of  its  original  validity. 
But,  here,  the  recital  was  altogether  defec- 
tive.    It  did  not  state  that  any   inquest    of 


(d)  8  Rev.  Code.  App.  No.  V.  p.  (71)  ^72.) 

(e)  Pickett  ▼.  Dowdall,  8  Wash.  106:  Johnson  y. 
BufflDffton.  Ibid.  116;  Curry  y.  Bums,  Ibid.  181. 

(f)  Ch.  Bey.  p.  98,  Acts  of  1779;   May  session,  c. 
18.  8.  6. 

(ir)  Ch.  Rey.  p.  180. 

(h)  Act  of  1786.  c.  87,  s.  4. 

(i)  8  Wash.  106. 
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office  had  determined  the  land  to  have  es- 
cheated ;  nor  that  it  was  sold  as  escheated 
land ;  so  as  to  give  a  title  to    a    purchaser. 

Under  the  regal  government,  would  any 
man  have  said  the  King  could  grant  es- 
cheated land  without  an  inquest  of  office? 
There  was  an  escheator  who  held  his  in- 
quests in  every  County.  The  governor 
gave  a  preference  to  the  person  applying 
for  an  escheat  warrant:  but  every  patent 
recited  the  inquisition  and  proceedings 
thereupon.  This  was  a  great  security  to 
the  rights  of  the  citizens ;  that  their  free- 
holds were  not  to  be  taken  away  but  by 
v«;rdict. 

Was  there  any  difference  between  the 
Northern  Neck  and  the  other  parts  of  Vir- 
ginia? This  charter,  which  infringed  the 
rights  of  the  people,  and  sprang  from  noth- 
ing but  an  intrigue,  ought  not  (above  all 
others)  to  be  favoured.  Would  the  people  of 
the  Northern  Neck  have  permitted  the  pro- 
prietor to  seise  their  lands  without  an  in- 
quest? Would  they  yield  that  their  rights 
should  be  different  from  those  of  the  rest 
of  the  people? 

In  this  case,  the  defendant,  if  he  could 
have  shewn  himself  the  heir  of  Monkhouse, 
might  have  defeated  the  plaintiff.  An 
heir  may  bring  ejectment  against  a  person 
holding  by  an  escheat  patent.  Yet  the 
Court  instructed  the  Jury  that  the  title  un- 
der the  patent  was  conclusive,  unless  the 
defendant  could  shew  a  title  paramount  to 
that  of  Monkhouse  I 

Curia  adv.  vult. 

Saturday,  June  2.  The  Judges*^  deliv- 
ered their  opinions. 

JUDGE  ROANE,  after  stating  the  case. 
With  respect  to  the  general  question  in  this 
case,  I  take  it  to  be  clear  that  although  a 
patent,  perfect  on  its  face,  is  only  to  be 
vacated  for  matter  dehors  the  patent,  by 
a  proper  and  regular  proceeding, 
141  *ytt  that  a  patent  may  carry  on  its 
face  intrinsic  evidence  of  its  own 
nullity,  and  be  considered  void,  when  ex- 
hibited in  the  progress  of  a  trial.  I  will  put 
the  case  of  a  patent  obtained  **for  land  now 
holden  in  fee  by  A.;"  or  **for  escheated 
land,"  (at  this  day  under  the  Common- 
wealth,) in  the  ordinary  way,  as  if  it  were 
waste  and  unappropriated  land :  in  either 
case,  it  does  not  want  extraneous  evidence 
to  shew,  that  the  Commonwealth  has  been 
deceived  in  its  grant,  or  rather  has  granted 
that  which  was  not  grantable  at  all  in  the 
first  case,  or,  in  the  second,  in  that  mode, 
or  for  that  consideration,  which  the  law  of 
the  country  justifies.  The  recognition  of  a 
principle  going  to  defeat  patents  perfect 
as  upon  the  face  thereof,  on  the  ground  of 
extraneous  and  latent  defects,  by  a  regular 
proceeding,  does  not  conflict  with  another 
principle,  that  a  patent  which  is  defective 
per  se,  is  to  be  held  void,  in  the  first  in- 
stance. 

In  the  case  before  us,  admitting  for  the 
present,  that  the  act  of  1785  applies,  for 
the  purpose  of  perfecting  entries  for  es- 
cheated land  made  in  the  time  of  I^ord 
Fairfax ;  the  question  is,  whether  this  pat- 
ent is  not  void,  as  on  its  face ;  1st.  On  the 


*JnDGB  TncKBB.  havlnff  been  oue  of  the  Jadsres  in 
the  District  Court,  did  not  sit  In  this  cause  here.— 
Note  In  Original  Edition. 


ground  that  it  does  not  state  that  the  ea* 
cheat  preceded  the  entry ;  and,  2dly.  That 
it  does  not  state  that  the  escheat  was  regu- 
larly made  by  an  inquisition.  This  last 
question  is  important;  and  I  shall  not  now 
decide  it,  as  there  are  other  and  plainer 
grounds  on  which  I  hold  the  judgment  of 
the  District  Court  to  be  evidently  erro- 
neous. On  the  one  hand,  it  may  be  argued 
that  the  officers  of  the  Commonwealth 
should  be  intended  to  have  granted  the 
patent  on  the  proper  documents  only;  and, 
on  the  other,  it  is  a  principle  of  our  law, 
certainly  not  to  be  relaxed  in  favour  of  a 
Lord  Proprietor,  and  greatly  for  the  liberty 
of  the  subject,  that  the  King  cannot  enter 
upon  the  lands  of  a  subject  upon  mere  sur- 
mises, nor  without  the  solemn  inquisition 
of  a  Jury. 

As  to  the  1st  objection,  it  is  only  stated 
that  the  land  escheated  from  Jonathan 
Monkhouse,  deceased.  There  is  nothing  in 
the  patent  to  shew  that  this  escheat 
142  happened  *prior  to  the  date  of  the 
entry;  and  the  patent  would  be  satis- 
fied, if  in  fact  that  escheat  had  accrued 
after  the  entry,  and  before  the  date  of  the 
patent.  I  admit  that  my  own  opinion  is, 
that,  on  a  liberal  scale  of  construction,  the 
escheat  must  be  taken  to  have  been  prior  to 
the  entry :  but  it  is  a  rule,  on  the  other 
hand,  that  patents  are  always  to  be  taken 
in  a  sense  moat  favorable  for  the  King,  and 
against  the  party,  (a)  Again,  it  is  worthy 
of  observation  that  the  Junior  Judge  in  the 
District  Court  considered  that  the  escheat 
had  accrued  to  the  Commonwealth,  and 
therefore  accrued  after  the  entry;  and,  if 
so,  the  entry,  on  which  the  patent  is 
grounded,  was  made  at  the  time  without 
authority ;  at  a  time  when  the  land  was 
actually  holden  by  Monkhouse.  This  is  at 
least  sufficient  to  shew  that  the  patent  is 
uncertain  in  this  particular;  so  uncertain 
as  that  one  of  the  Judges  of  the  Court  be- 
low expounded  it,  as  to  the  time  of  the  ac- 
cruing of  the  escheat,  in  a  sense  which  is 
equally  in  conflict  with  the  ground  taken 
by  the  appellee's  counsel  in  this  argument, 
and  derogatory  to  the  right  of  the  Common- 
wealth to  have  granted  the  land  by  this 
patent;  nothing  being  more  clear  than 
that  lands  accruing  to  the  Commonwealth 
by  escheat  are  to  be  granted  away  under  a 
regular  inquisition,  and  sale  by  the  es- 
cheator, only,  and  in  consideration,  not  of 
the  ancient  composition  money,  as  in  this 
case,  but  of  the  actual  price  for  which  the 
same  has  been  sold  by  the  escheator.  In 
the  case  of  Pickett  v.  Dowdall,(b)  it  was 
said  by  Judge  Pendleton,  that,  in  subse- 
quent grants,  the  prior  forfeiture  of  a  former 
grant  should  be  recited:  and  the  reason  of 
this  was  given  by  Mr.  Marshall,  one  of  the 
counsel :  it  is,  that,  if  the  prior  forfeiture 
were  not  recited,  the  former  grant  might 
prevail  over  the  latter.  But  it  is  doing 
nothing  to  make  that  recital,  unless  it  ap- 
pears that  the  forfeiture  not  only  preceded 
the  second  grant,  but  also  preceded  the 
foundation  on  which  the  second  grant  was 
erected.  In  the  case  before  us,  if  the  es- 
cheat be  taken  to  have  accrued  at  a  time 
posterior  to  the  entry  on  which  the  grant  is 


(a)  2  Bl.  Com.  847. 

(b)  a 


1  Wash.  106. 
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founded,  although  the  grant  in   ques- 

143  tion  *( having  recited  a  forfeiture    by 
escheat  prior  to  its  date)    would   pre- 

yail  (ceteris  x>aribus)  against  the  original 
grant  to  Monkhouse,  yet  it  does  not  follow 
that  it  would  prevail  against  a  grant  to  a 
third  person,  the  inception  as  well  as  con- 
sammation  of  which,  originated  after  the 
escheat  had  accrued;  it  does  not  follow 
that,  as  against  other  persons  than  those 
claiming  under  Monkhouse,  it  conveys  any 
title;  and,  therefore,  in  an  ejectment,  in 
which  the  party  recovering  must  shew  a 
complete  title,  the  grant  was  not  on  this 
ground  proper  to  be  given  in  evidence. 
Greenup  ought  not  to  have  recovered 
against  Alexander,  when  there  might  have 
been  another  person  behind  entitled  to  re- 
cover against  him :  the  possession  of  Alex- 
ander ought  only  to  have  been  devested  in 
favour  of  the  true   owner. 

I  have  thus  considered  this  case  as  if  the 
act  of  17A5  related  to  entries  for  escheated 
lands:  if  it  did,  and  the  escheat  could,  on 
this  patent,  be  taken  to  have  been  anterior 
to  the  entry,  the  title  of  the  appellee  would 
have  been  complete:  but  my  opinion  is, 
that  that  act  relates  only  to  unappropriated 
and  ungranted  lands. 

This  is  evident  both  from  the  preamble 
and  body  of  the  act,  taken  in  a  general 
view.  The  preamble  states  the  mischief 
contemplated  to  be  remedied,  to  be,  that  no 
mode  existed  for  granting  out  the  unappro- 
priated lands  of  the  Northern  Neck.  It  is 
argued,  however,  that  the  general  term 
*' en  tries,"  in  the  4tb  section,  (a)  enlarges 
its  operation  so  as  to  go  beyond  unappro- 
priat^  lands,  and  to  embrace  entries  for 
escheated  lands.  While  it  is  admitted  that 
the  words  of  an  enacting  clause  may  go  be- 
yond the  case  stated  in  the  preamble,  it  is 
the  more  natural  construction,  ceteris  pari- 
bus, to  consider  them  as  merely  coextensive 
therewith ;  as  commensurate  with,  and  cal- 
culated to  remedy,  the  evil  which  gives 
rine  to  the  act.  But  in  the  case  before  us, 
we  do  not  stand  merely  on  this  general 
ground :  admitting  that  the  sense  stated 
in  the  preamble  was  thus  enlarged  by 
the  term  **entries"  as  aforesaid  stand- 
ing singly,  that  term  is  again  restrained 
by     the     following     circumstances: 

144  *lst.  In   using    the    said    term    *' en- 
tries,"  the     same   clause   speaks   of 

'"surveys"  founded  thereon:  therefore  en- 
tries for  unappropriated  lands  must  be 
meant,  since  surveys  are  not  necessary  on 
entries  for  escheated  lands  or  lots.  2dly. 
The  clause  says  that  the  grants  on  the  en- 
tries and  surveys  made  in  the  life  of  the  late 
proprietor  shall  be  made  out  in  the  same 
manner  as  is  by  law  directed  in  cases  of 
other  unappropriated  lands.  This  term 
''other"  undoubtedly  imports  that  the  lands 
to  which  the  entries  in  question  relate,  are 
also  unappropriated  lands.  3dly.  The  5th 
section,  which  is  confined  expressly  to  unap- 
propriated lands  as  to  future  grants,  shews 
that  the  former  section  which  related  to 
past  entries,  is  to  be  taken  under  the  same 
restriction.  4thly.  When  it  is  considered 
that  the  same  session  put  into  force,  in  the 
Northern  Neck,  the  act  concerning  es- 
cheators,  by  which  the   escheated  lands,  in 


(a)  2  Bev.  Code  09. 


that  territory  also,  were  to  be  sold  for  full 
value,  the  provision  in  the  6th  section  ot 
the  act  in  question  shews  that  the  land  re- 
quired by  the  entries  mentioned  in  the  act 
must  mean  unappropriated  land ;  and,  5thly. 
The  same  inference  is  drawn  from  the  pro- 
vision in  the  5th  section  respecting  caveats, 
which,  as  well  as  surveys,  are,  by  the  gen- 
eral land  laws  of  this  Commonwealth,  con- 
fined to  unappropriated  lands,  and  do  not 
apply  to  escheated  lands. 

Upon  the  whole,  while  I  doubt  extremely 
(to  say  the  least)  whether  this  patent  is 
not  void,  for  the  reasons  assigned,  suppos- 
ing the  act  of  1785  to  extend  to  entries  of 
this  character,  (for  escheated  lands,)  I  am 
clearly  of  opinion,  that  the  act  applies  only 
to  unappropriated  lands  for  which  entries 
had  been  made;  and  being  thus  confined,  I 
am  of  opinion  that  the  instruction  of  the 
Court  below  was  erroneous ;  that  the  patent 
ought  not  to  have  been  received  as  evidence 
of  the  appellee's  title;  and  that  therefore 
the  judgment  be  reversed. 

JUDGE  FLEMING.  The  principal  ques- 
tions in  this  case  are,  whether  the  recital 
contained  in  the  appellee's  patent, 
145  Mated  the  8th  day  of  December,  1788, 
was  conclusive  evidence,  that  a  title 
nad  accrued  to  the  Commonwealth  by  virtue 
of  an  inquest  of  escheat  taken  upon  the 
death  of  Jonathan  Monkhouse,  in  the  patent 
named ;  and  whether  the  said  patent  was 
likewise  conclusive  evidence  of  a  title  de- 
rived to  the  plaintiff,  under  the  Common- 
wealth, unless  the  defendant  should  shew, 
in  evidence  to  the  Jury,  a  better  title  in 
himself,  (or  those  under  whom  he  claims,) 
derived  from  the  Commonwealth,  since  the 
said  escheat  in  the  plaintiff's  patent  men- 
tioned happened?  Such  being  the  instruc- 
tion given  to  the  Jury  at  the  trial  in  the 
District  Court,  as  stated  in  the  bill  of  ex- 
ceptions. 

On  examining  the  records  of  the  late  pro- 
prietor's ofiBce  of  the  Northern  Neck,  now 
in  the  register's  office,  I  find,  that,  formerly, 
there  was  great  solemnity  used  .in  obtain- 
ing patents  for  escheated  lands ;  an  instance 
of  which  I  shall  notice,  in  the  case  of  land 
that  escheated  to  the  proprietor,  on  the 
death  of  Frances  White,  alias  Lampton. 

On  the  3d  June,  1729,  Dr.  Thomas  Turner 
gave  information  by  letter  to  Thomas  Lee, 
the  proprietor's  agent,  that  one  Frances 
White,  alias  Lampton,  had  been  seised  of 
about  50  acres  of  land  in  the  County  of 
Richmond,  now  King  Greorge,  and  died 
without  heirs,  or  having  disposed  of  the 
same ;  and  prayed  to  have  the  preference  of 
a  grant  thereof. 

On  the  7th  of  April,  1720,  Thomas  Lee 
issued  his  warrant  to  Edward  Barrow,  sur- 
veyor of  Richmond  County,  empowering 
him  to  survey  the  said  land,  and  return  the 
survey  and  plat  to  the  office,  in  the  cus- 
tomary time ;  in  which  warrant  the  agent 
recited  that  Turner  had  obtained  a  certifi- 
cate, and  published  and  returned  the  same, 
according  to  the  rules  of  the  office.  At  the 
foot  of  the  warrant  there  is  a  direction  to 
Turner  that  **when  you  return  your  survey 
you  must  bring  Mrs.  White's  title."  signed 
Thomas  Lee. 

Next  in  order  is  a  survey,  and  plat  of  the 
land,    made     by   J.    Warner,    surveyor  of 
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King      George     County,      the     27th 

146  *of     September,     1727,    accompanied 
with  White's  title   papers,    to  wit,  a 

deed  for  the  land  from  Wm.  Marshall  to 
Thomas  White,  late  husband  of  the  intes- 
tate Frances,  dated  the  24th  of  October, 
1713,  and  the  will  of  Thomas  White,  dated 
the  20th  of  April,  1715,  in  which  he  devised 
the  land  to  his  wife  Frances  White;  who 
afterwards  married  one  Lampton.  Then 
follows  the  warrant  of  inquest  from  Robert 
Carter,  agent  of  the  proprietors,  and  es- 
cheator  of  all  the  lands  in  the  Northern 
Neck,  directed  to  George  Eskridge,  deputy 
escheator,  dated  the  9th  of  May,  1729,  di- 
recting to  take  an  inquest  of  office  on  the 
said  land ;  which  was  duly  executed  by  the 
said  deputy  escheator,  on  the  4th  of  Febru- 
ary, 1732,  and  returned  to  the  proprietor's 
office.  After  which,  a  grant  for  the  land 
issued  to  Thomas  Turner,  in  which  the 
foregoing  proceedings  are  recited,  as  fol- 
lows: ** Whereas  it  hath  been  set  forth  to 
the  proprietor's  office  by  Thomas  Turner, 
of  the  County  of  King  George,  that  Frances 
White,  alias  Lampton,  late  of  Richmond, 
now  King  George  County,  died  seised  of  a 
parcel  of  land,  situate,  &c.  without  heirs, 
or  making  legal  disposition  thereof,  which 
land  is  part  of  a  tract  granted  unto  Wm. 
Marshall,  by  deed  out  of  the  proprietor's 
office,  dated,  Ac.  for  268  acres,  and  was  by 
the  said  Marshall  sold  unto  Thomas  White, 
by  deed,  dated,  &c.  and  by  the  said  White, 
by  his  last  will,  bequeathed  unto  his  wife, 
the  said  Frances  White,  (afterwards  mar- 
ried to  one  Lampton, )  to  her  proper  use  and 
behoof  for  ever;  whereupon  the  said  land, 
for  want  of  heirs  of  the  said  Frances,  es- 
cheated to  the  proprietors ;  the  said  Thomas 
Turner  moving  to  have  the  preference  to  a 
grant  thereof,  and  an  inquisition  concern- 
ing the  same  being  since  taken,  and  re- 
turned to  our  said  office,  bearing  date,  &c, 
under  the  hand  and  seal  of  George  Esk- 
ridge,  gent,  deputy  escheator  of  our  said 
proprietary ;  and,  upon  the  oaths,  and  under 
the  hands  and  seals  of  twelve  lawful  free- 
holders of  the  said  County  of  King  George, 
viz.  Thomas  Berry,  &c.  who  brought  in 
this  verdict,  viz.  We  do  find  that  Frances 
White,  alias  Lampton,  aforesaid,  died 
seised  of  thirty-five    acres    of    land; 

147  *that   she  left  no  heir,  nor  made  any 
disposition    thereof  in    her    life-time 

that  we  know  of,  and  that  she  was  no  alien 
at  the  time  ot  her  death,  and  therefore  we 
find  the  said  thirty-five  acres  of  land  es- 
cheat to  the  honourable  proprietors  of  this 
Northern  Neck,  as  by  the  said  inquisition 
doth,  and  may  more  fully  appear.  Know 
ye,  therefore,  that  for  divers  good  causes, 
Ac.  we  have  given,  granted,  &c.  unto  the 
said  Thomas  Turner,  &c.  the  said  35  acres 
of  land,  &c.  lying,  &c.  and  bounded  as  fol- 
loweth;  to  wit:  Beginning,  &c.  to  the  be- 
ginning. Together,  &c.  To  have  and  to 
hold,  Ac.  yielding  and  paying,  Ac.  Pro- 
vided, Ac.  Given  at  our  office  in  I/ancas- 
ter  County,  Ac.  Witness  our  agent  and 
attorney  fully  authorized  thereto,  dated, 
Ac." 

By  this  it  appears  that  in  the  time  of  the 
proprietorship  of  the  late  Lord  Fairfax, 
great  ceremonies  were  deemed  necessary, 
and  were  used  in  obtaining  patents  for  es- 


cheated lands  in  the  Northern  Neck,  but  I 
have  not  been  able  to  procure  the  form  of 
an  escheat  patent,  without  that  territory. 
It  appears,  however,  that,  in  the  times  of 
the  proprietorship  of  Lady  Culpeper  and 
Lady  Fairfax,  less  ceremony  was  used  in 
obtaining  such  patents,  than  in  later  times  ; 
as  they  had  sometimes  been  used  without  a 
prior  inquest  of  office ;  but  still  there  was 
a  particular  recital  of  previous  ceremonies, 
having  been  observed,  according  to  the 
rules  of  the  office ;  as  appears  by  the  pre* 
amble  of  a  patent  issued  to  Edward  Turber- 
ville;  which  is  as  follows:  **Marguritte 
Lady  Culpeper,  Catharine  Lady  Fairfax, 
Proprietors  of  the  Northern  Neck  of  Vir- 
ginia, To  all,  Ac.  Whereas  Bk^ward  Turber- 
vile,  of  the  County  of  Richmond,  hath  set 
forth  to  our  office,  that  Randolph  Daven- 
port died  seised  of  115  acres  of  land  in  the 
County  of  Westmoreland,  and  left  no  heira 
behind  him,  nor  did  dispose  thereof  by  will ; 
whereupon  the  same  escheats  to  ua  the  said 
proprietors;  and  thereupon  a  certificate  ac- 
cording to  the  rules  of  the  office  issued  to 
make  the  same  public,  which  being  returned 
with  an  endorsement  and  under  the  hand 
of  Thomas  Sorrell,  Deputy  Clerk  of  the 
said  County,  certifying  that  the  same 
148  was  duly  ^published,  and  no  person 
appearing  to  dispute  the  title  to' the 
said  escheat,  and  the  said  Bdward  Turber- 
vile  moving  to  be  preferred  to  escheat  the 
same.  Know  ye,  therefore,  Ac.  that  for 
divers  good  causes,  Ac.  we,  Ac.  have 
granted,  made  over,  Ac.  unto  the  said  Ed- 
ward Turbervile,  Ac.  all  our  right,  title,  Ac. 
in  and  to  the  said  115  acres  of  land,  Ac. 
situate,  Ac.  and  bounded,  Ac.  To  have  and 
to  hold,  Ac.  yielding  and  paying,  Ac.  Pro- 
vided, Ac.     Witness,  Ac. 

In  the  patent  before  us  there  is  a  bare 
recital,  **that  by  virtue  of  an  entry  made 
in  the  office  of  the  late  Lord  Proprietor  of 
the  Northern  Neck,  bearing  date  the  6th  of 
April,  1778,  and  in  consideration  of  the  an- 
cient composition  of  11.  5s.  sterling  paid  by 
Christopher  Greenup  into  the  treasury  of 
this  Commonwealth,  there  is  granted  to  the 
said  Christopher  Greenup,  235  acres  and  30 
poles  of  land,  by  survey,  bearing  date  the 
I7th  day  of  March,  1788,  lying,  Ac.  which 
said  tract  or  parcel  of  land  was  escheated 
from  a  certain  Jonathan  Monkhouse,  de- 
ceased, and  bounded  as  foUoweth,  to  wit," 
Ac.  and  the  plaintiff  produced  no  other  title 
paper,  or  writing,  in  support  of  his  title. 

And  all  the  evidence,  that  the  land  in 
question  had  escheated  from  Jonathan 
Monkhouse,  is  an  assertion  in  Greenup's 
entry,  that  the  said  Jonathan  Monkhouse 
dying  intestate,  and  without  any  known 
heir,  the  said  land,  part  of  a  tract  of  625 
acres  granted  to  John  Hough,  escheated  to 
the  Lord  Proprietor. 

In  the  margin  of  the  entry  (as  appears  by 
a  copy  from  the  register's  office)  there  is  a 
note:  ** Advertisement  issued,  and  entry 
and  advertisement  fees  paid." 

What  were  the  rules  in  the  proprietor's 
office,  at  the  time  Greenup's  entry  was 
made,  we  are  not  informed.  But  I  find  that 
on  application  at  the  office  for  a  grant  of 
escheated  land,  the  first  step  was  to  adver- 
tise the  same. 

What  further  steps  were  necessary  (accord- 
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ingr  to  the  rules  of  the  office)  to  entitle  the 
petitioner  to  grant  we  have  no  information. 
Bnt,  in  the  case  before  as,  it  does  not  ap- 
pear that  there  was  any  publication 
149  whatever,  or  any  *other  step  taken 
by  Greenup,  between  the  date  of  his 
entry  in  1778,  and  the  survey  in  1788, 
about  eight  months  before  he  obtained  a 
patent,  which  appears  to  me  too  defective 
to  support  his  title  to  the  land  in  contro- 
versy ;  and  therefore  that  the  instructions 
given  to  the  jury,  as  stated  in  the  bill  of 
exceptions,  were  erfbneous. 

Judge  Blacks  tone,  in  the  3d  volume  of 
his  Commentaries,  page  259,  when  speak- 
ing of  the  inquests  of  office,  in  England, 
observes,  '4hat  they  were  devised  by  law, 
as  authentic  means  to  give  the  king  his 
right  by  solemn  matter  of  record,  without 
which  he,  in  general,  can  neither  take,  nor 
part  from  any  thing.  For,"  says  he,  *4t 
is  part  of  the  liberties  of  England,  and 
greatly  for  the  safety  of  the  subject,  that 
the  king  may  not  enter  upon,  or  seize  any 
man's  possessions,  upon  bare  surmises, 
without  the  intervention  of  a  Jury." 

If  that  be  a  sound  general  principle  in 
England,  where  many  of  the  people's 
rights  must  yield  to  prerogative,  how  much 
more  forcibly  does  it  apply  in  our  republi- 
can government? 

Upon  the  whole,  I  concur  in  the  opinion 
that  the  judgment  be  reversed. 

Judgment  reversed,  and  new  trial 
awarded,  with  a  direction,  thaf  upon  such 
trial,  the  Court  below  do  not  permit  the 
patent  to  be  given  in  evidence." 


150         *Fitzgerald,  Executor  of  Jones,  v. 
Jones. 

Tuesday,  April  17. 1810. 

I.  Bzecotors— Accouot— When  Vouchers  Excused— 
Case  St  Bar.— An  executor  havlnfir  delivered  up  the 
estate  ffenerally  and  the  management  thereof  to 
one  of  the  residuary  legatees,  for  his  benefit  and 
that  of  his  co-legatee:— nine  years  and  ten  months 
haTing  afterwards  elapsed  before  he  was  sum- 
moned to  render  an  acconnt:  the  greater  part  of 
his  executorship  having  moreover  been  daring 
the  revolutionary  war:  and  the  settlement  taking 
place  after  his  death:  it  was  held  unreasonable 
rigour  to  exact  vouchers  for  many  items  in  his 
account  which  apeared  probably  jnst,  though  not 
supported  by  proof. 

a.  Suiiif  SsMe— When  Not  Liable  for  Interest- 
Where  the  failure  to  hring  an  executor  to  a 
settlement  appears  to  have  proceeded  from  neg- 
lect of  the  residuary  legatees,  without  anv  wilful 
default  on  his  part,  interest  ought  not  to  be 
charged  on  the  balance  due  from  him  to  the  es- 
tate, except  from  the  date  of  the  decree:  neither 
in  snch  case  ought  interest  to  be  allowed  him  on 
payments  to  the  legatees  before  the  decree; 
though  made  in  bonds  which  carried  interest 

3.  SasM  —  Same  —  Cosspensatlon  —  Commissions*— 


I  What 

Property  Allowed.— In  Virginia  and  West  Virginia, 
the  usual  mode  of  compensation  to  an  executor  or 
administrator  for  his  services  is  by  a  commission 
on  the  amount  of  the  receipts,  but  where  that 
affords  no  basis,  some  other  process  is  allowable, 
but  g'enerally  a  per  centum,  greater  or  less,  on 
receipts  will  answer  all  purposes.    Kester  v.  Lyons, 


Rate.t—Undfer  circumstances  a  commission  of  7H 
per  cent  may  be  allowed  an  executor  on  all  his 
receipts  and  disbursements:  the  real  and  personal 
esute  having,  in  obedience  to  the  directions  of 
the  will,  been  kept  together  and  managed  by  him. 


40  W.  Va.  lai,  20  S.  B.'Rep.  034:  Famey hough  v.  Dick- 
erson.  2  Rob.  582;  Hoke  v.  Hoke.  12  W.  Va.  429: 
Estill  V.  McClinUc,  11  W.  Va.  890:  Buxton  v.  Shaffer, 
40  W.  Va.  396.  27  S.  E.  Rep.  82a 

But  commissions  have,  under  certain  circum- 
stances, been  allowed  on  disbursements.  See  FUt- 
oercUd  v.  Jorus,  1  Munf.  160;  Boyd  v.  Oglesby,  23  Qratt 
074. 

See  further,  monographic  note  on  ''Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest  5 
Qratt  6. 

tSamo-Samo-Same-Rate.-The  amount  of  com-, 
missions  to  be  allowed  to  an  administrator  or 
executor  is  not  fixed  by  law.  and  though  five  per 
cent  on  receipts  is  generally  allowed,  yet  this 
allowance  may  be  increased;  and  the  court  of 
probate  1^  the  most  competent  tribunal  to  make  the 
allowance;  and  the  court  of  appeals  will  be  disin- 
clined to  disturb  the  allowance,  especially  after  a 
long  acquiescence  in  it  by  the  distributees  of  the 
estate.  Boyd  v.  Oglesby.  28  Qratt  07B.  And  in  Estill 
&  Eakle  v.  McClintic.  11  W.  Va.  411.  it  is  said:  "It  is 
true  that  ordinarily  the  proper  commission  to  be 
allowed  an  administrator  is  five  per  cent  on  his 
receipts,  and  that  a  larger  commission  ought  not  to 
be  allowed,  unless  under  peculiar  circumstances: 
Triplett  V.  Jameson,  2  Munf.  248.  But  under  pecul- 
iar circumstances  he  is  allowed  more,  as  where  he 
has  unusual  trouble  in  collecting  debts  and  is  put 
to  extraordinary  expense  in  employing  clerks  and 
agents:  or  in  case  of  an  executor,  where  he  has  had 
the  management  of  real  estate,  and  has  had  the 
care  and  education  of  the  testator's  children  im- 
posed upon  him  by  the  will.  In  Fitzgerald  v.  Jonet^ 
1  Munf.  150.  a  personal  representative  was  allowed  a 
commission  of  seven  and  one-half  per  cent,  and  in 
Cavendish  v.  Fleming,  8  Munf.  198,  and  M'Call  v. 
Peachy.  8  Munf.  297.  ten  per  cent"  In  this  case 
(Estill  &  Eakle  v.  McClintic)  it  was  held  that 
though  the  record  in  the  case  did  not  disclose 
any  peculiar  circumstances  that  would  Justify  the 
allowance  of  more  than  five  per  cent  commissions 
to  the  administrator,  yet  as  two  different  commis- 
sions had  settled  his  accounts,  and  each  of  them 
had  fixed  his  commission  at  seven  and  one-half  per 
cent  auid  the  lower  court  had  confirmed  in  this 
respect  both  of  these  reports— no  objection  being 
made  by  any  creditor  on  this  account  though  there 
were  many  exceptions  based  on  other  features  of 
the  report— the  court  of  appeals  was  bound  to  pre- 
sume that  the  commissioners  found  in  settling  this 
account  such  peculiar  circumstances  as  Justified 
them  in  allowing  the  commission  of  seven  and  one- 
half  per  cent 

To  the  point  that  five  per  cent  on  the  actual  re- 
ceipts is  the  compensation  usually  allowed  an 
executor  or  administrator,  in  the  absence  of  pe- 
culiar circumstances  attending  the  settlement  of 
the  estate:  but  that  seven  and  one-half  and  even 
ten  per  cent  may  be  allowed  where  the  personal 
representative  is  subjected  to  great  and  unusual 
trouble,  the  principal  case  is  cited  in  Cavendish  v. 
Fleming.  3  Munf.  196:  McCall  v.  Peachy,  8  Munf. 
298:  Gregory  v.  Parkez.  87  Va.  450, 12  S.  B.  Rep.  801: 
Wallis  V.  Neale.  43  W.  Va.  529.  27  S.  E.  Rep.  227.  In 
this  last  case,  the  commissioner  allowed  the  guard- 
ian ten  per  cent  for  his  trouble  in  looking  after 
and  managing  the  esUte  of  the  ward.  The  lower 
court  approved  the  finding  of  the  commissioner 
and  the  court  of  appeals  susUined  its  decision. 
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4.  Wlilst— Bdncatioa    of  LegatoMS-Cue  «t    Bar.— A 

wealthy  testator  having  bequeatbed  pecuniary 
legacies  to  three  of  his  dauffhters,  to  be  paid  tbem, 
*'lf  the  money  could  be  raised  by  his  esUte  by  the 
time  that  either  of  them  should  marry,  or  come 
of  age;"  (without  saying  any  thing  about  their 
maintenance  or  education;)  it  was  held  that  they 
were  entitled  (notwithsUndlng  their  legacies)  to 
maintenance  and  education  out  of  the  estate;  at 
least  while  the  legacies  were  not  sufficiently  pro- 
ductive. 

5.  Chancery  Practice— Accoant— Decree  for  Balance 
against  Plaintiff.  |— On  a  settlement  of  account  in  a 
Court  of  Equity,  a  decree  will  be  rendered  against 
a  plaintiff  for  a  balance  Sf  account  appearing  due 
to  a  defendant. 

In  a  suit  in  the  late  High  Court  of  Chan 
eery,  brought  May  31,  1793,  on  behalf  of 
Edward  &  Richard  Jones,  against  Daniel 
Jones,  executor  of  Daniel  Jones  their 
father,  for  a  settlement  of  the  accounts  of 
his  executorship,  (which  suit,  having 
abated  by  his  death,  was  revived  against 
Francis  Fitzgerald,  his  executor,)  Master 
Commissioner  Rose,  to  whom  the  said  ac- 
counts were  referred,  reported  a  balance  due 
to  the  estate  of  4791.  48.  lOd.  June  30,  1790; 
and  subjoined  the  following  observations: 
*'Upon  the  foregoing  account  your  Com- 
missioner begs  leave  to  remark  that,  after 
great  delay,  and  much  personal  trouble  to 
the  defendant  in  procuring  testimony,  the 
accounts  are  submitted  in  their  present 
form,  though  not  so  complete  as  could  be 
wished ;  but,  when  it  is  considered  that  up- 
wards of  27  years  have  elapsed  since  the  de- 
fendant's testator  qualified  as  the  executor 
to  his  father's  estate,  as  also  the  situation 
of  the  country  during  the  greater  part  of  the 
time  he  acted  in  that  capacity ;  to  which 
may  be  added  his  being  unacquainted  with 
keeping  regular  accounts;  it  may  appear 
rather  surprising  they  should  be  so  correct 
as  they  really  are.  Tiie  plaintiffs,  by  letter 
to  your  Commissioner,  have  excepted  as  fol- 
lows: *  We  object  pointedly  to  every 
151  voucher  that  is  not  agreeable  *to 
law ;  also  to  the  price  of  the  board ; 
also  to  the  maintenance  and  schooling  of  our 
sisters,  as  the  will  does  not  provide  for  the 
same,  and  also  to  the  charge  he  (Daniel 
Jones)  made  for  his  services;  and,  in  fact, 
we  object  pointedly  to  every  thing  but  what 
the  law  allows.  *  All  the  charges  supported 
by  regular  vouchers  are  marked  thus||. 
Many  of  the  others  are  satisfactory 
trom  the  affidavits  herewith  filed;  and 
many  of  the  items  could  not  be  expected, 
from    the    nature    of  them,    to  be    accom- 


For  further  information,  see  monographic  note  on 
"Executors  and  Administrators"  appended  to 
Rosser  V.  Deprlest  6  Oratt  6. 

twills.— See  generally,  monographic  note  on 
"Wills." 

(Legatees.— See  generally,  monographic  note  on 
"LiegAcies  and  Devises"  appended  to  Early  v. 
Early,  Gilm.  124. 

IChanceiy  Practice— Account— Decree  for  Balance 
against  Plaintiff.— Where  a  bill  la  brought  for  an 
account,  and  a  balance  reported  in  favor  of  the  de- 
fendant, the  court  will  decree  in  favor  of  the 
defendant  for  the  balance.  Payne  v.  Graves,  5 
Leigh  509.  citing  Hill  v.  Southerland,  1  Wash.  184: 
FUzgtrald  v,  Jones.  1  Munf.  160;  Todd  v.  Bowyer.  1 
Munf .  447. 


pan  led  with  any  voucher.  There  are 
others,  for  which  it  is  probable  vouchers 
have  been  taken,  but  in  the  confusion  of 
the  times  may  have  been  lost  or  destroyed, 
and  which  the  testator  of  the  defendant,  if 
living,  could  supply  hy  other  testimony, 
which  the  defendant  cannot  procure,  not 
knowing  where  to  apply  for  it :  a  circum- 
stance which  he  flatters  himself  will  be 
considered  deserving  the  attention  of  the 
Court.  The  charge  for  services  objected  to 
above  is  made  by  the  testator  as  follows : 
*To  the  management  of  the  estate  and  the 
plantations  lying  forty  or  fifty  miles,  sev- 
enty-five pounds  per  year,  and  I  acted  as  ex- 
ecutor ten  years  and  four  months;'  which 
would  amount  to  7751.  As  this  charge  is 
not  supported  by  any  testimony,  it  is  re- 
jected, and  a  commission  of  five  per  cent, 
allowed  on  the  receipts  in  lieu  thereof;  but, 
as  this  is  no  more  than  what  is  commonly 
allowed  for  receiving  and  paying  money* 
your  commissioner  is  of  opinion,  that  a  fur- 
ther allowance  of  at  least  2  1-2  per  cent, 
more  ought  to  be  made.  The  defendant's 
testator  gaye  up  the  estate  and  the  manage- 
ment thereof  to  the  plain ti if,  £<dward  Jones, 
on  the  23d  of  August,  1782,  which  is  stated 
for  the  information  of  the  Court,  to  deter- 
mine at  what  period  interest  ought  to  com- 
mence  on  the  balance  due  to  the    estate.'* 

To  this  report  a  great  number  of  excep- 
tions were  taken  by  the  plaintiffs;  among- 
which  the  most  remarkable  were,  in  sub- 
stance, as  follows: 

1.  That  no  vouchers  were  produced  for 
many  items  in  the  account,  which  might 
and  should  have  been  (as   they  contended) 


152 


supported  by  vouchers. 


That  sundry  debits  of  moneys 
paid  for  the  board,  support,  and  edu- 
cation of  three  daughters  of  the  testator, 
who  were  pecuniary  legatees,  (no  provision 
for  such  board,  &c.  having  been  made  in 
the  will, )  should  have  been  deducted  from 
their  legacies,  and  not  charged  to  the  estate 
generally,  so  as  to  diminish  the  residuum 
bequeathed  to  the  plaintiffs;  though  they 
did  not  object  to  what  was  charged  for  the 
use  of  two  other  daughters  who  had  specific 
legacies  given  them  In  negfroes,  which  con- 
tinued with  the  estate  until  they  married ; 
because  (the  estate  having  been  kept  to- 
gether under  the  management  of  the  execu- 
tor) those  negroes  were  profitable  by  their 
labor. 

3.  That  the  tobacco  made  on  the  estate  in 
the  years  1779,  1780,  and  1781,  was  short 
credited,  being  only  9,7471bs. ;  whereas  it 
should  have  been  at  least  60  or  70,0001bs. 
more  than  that  quantity. 

The  will,  (admitted  to  record  in  June, 
1772,)  besides  directing  all  the  testator's 
just  debts  to  be  paid,  and  devising  several 
large  and  valuable  tracts  of  lands  to  the 
plaintiffs,  bequeathed  to  his  daughter  Sarah 
five  negro  girls,  so  soon  as  they  could  be 
purchased  by  means  of  the  profits  arising 
from  his  estate;  (without  specifying  or  lim- 
iting the  prices  to  be  paid ;)  to  his  daughter 
Mary,  nine,  and  his  daughter  Martha, 
eight,  negroAs  by  name,  and  sundry 
articles  of  personal  property ;  to  his  three 
daughters  Rebecca,  Elizabeth  and  Pru- 
dence 5001.  each;  to  be  paid  them  if 
the    money    could    be    raised    out    of    his 
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estate  by  the  time  that  either  of 
them  should  marry,  or  come  of  age ;  if  not, 
then  all  the  negroes  not  already  bequeathed, 
with  all  their  future  increase,  to  be  equally 
divided  between  his  three  last-mentioned 
daughters  and  his  two  sons  the  plaintiffs: 
bnt,  if  the  money  were  raised  by  his  execu- 
tors for  his  three  daughters,  then  the  estate 
not  already  bequeathed  to  be  equally  di- 
vided between  the  said  two  sons  only.  The 
testator  also  desired  that  his  son  Daniel 
Jones  (the  executor)  should  keep  all  that  he 
bad  already  given  him ;  also  20  head  of  cat- 
tle, 10  head  of  sheep,  and  two  feather  beds 
and  furniture. 

153  *On  the  13th  of  March,  1801,  the 
canse  being  heard,  the  late  Chancel- 
lor, Mr.  Wythe,  delivered  this  opinion: 
**From  the  defendant's  testator,  who  is  re- 
ported to  have  given  up  the  estate,  and  the 
management  thereof,  in  August  of  the  year 
1782,  to  one  of  the  plaintiffs,  for  the  use, 
undoubtedly,  not  of  himself  only,  but  of  his 
other  brother  also,  and  who  doth  not  ap- 
pear until  nine  years  and  ten  months 
thereafter  to  have  been  summoned  to 
render  an  account  of  his  administration, 
the  plaintiffs  are  with  unreasonable 
rigour  exacting  vouchers,  upon  failure 
to  produce  which  are  founded  many  ex- 
ceptions; especially  when  to  circum- 
stances, noticed  by  the  Commissioner, 
may  t)e  attributed  loss  of  papers,  and  when, 
too,  some  debits  were  of  such  a  kind  that, 
probably,  they  were  incurred  because,  other- 
wise, the  plaintiffs'  property  might  have 
been  sold  for  satisfaction  of  public  de- 
mands, and  for  services  performed  on  their 
estates  for  their  benefit. 

'*The  sisters  of  the  plaintiffs  were  en- 
titled to  maintenance  out  of  their  father's 
estate,  notwithstanding  their  legacies ;  at 
least  until  the  legacies  were  sufficiently 
productive,  which  doth  not  appear  to  have 
happened  during  their  brother's  ministra- 
tion :  towards  which  maintenance  was  ex- 
empt from  contribution  every  part  of  what 
had  tieen  given  to  him  by  his  father;  ex- 
ce^rt  the  additional  legacies  of  cattle  and 
sheep;  of  which  the  sisters  (whilst  they, 
with  their  brothers,  were  one  family)  are 
presumed  to  have  shared  the  profits. 

''The  debits  on  account  of  James  Sturdi- 
vant,  and  for  the  hire  of  slaves,  (to  which 
the  plaintiffs  have  excepted,)  are  justified, 
one  by  the  affidavits  of  John  Gooch,  Rich- 
ard Hayes  and  Richard  Jones,  and  the  other 
by  one  of  the  exhibits,  and  by  the  affidavit 
of  Thomas  Jones. 

''Kzceptions  to  prices,  alleged  to  be  ex- 
cessive, paid  for  slaves  bought  to  satisfy 
legacies ;  to  payments  for  corn  and  wheat 
alleged  to  have  been  provided  unnecessarily ; 
to  snndry  pretended  miscellaneous  omis- 
sions ;  are  not  sustained. 

''The  defendant's  testator  is  not  entitled 
to  compensation  over  the  customary 

154  commission ;  and  interest  upon  *what 
Is    due    from    him   ought  not  to  com- 
mence   before   the   final   sentence  shall  be 
pronounced. 

"He  ought  to  be  debited  with  more  than 
five  hogsheads  of  tobacco  in  the  year  1779, 
and  tne  two  next  following  years,  if  the 
affidavits  of  Jeremiah  Brown  and  Daniel 
Wilkes  are  to  be  credited.    With  how  much 


more  he  ought  to  be  debited,  a  Jury  (to  be 
impanelled  and  charged  before  the  Dis- 
trict Court  of  Petersburg,  upon  trial  of  an 
issue  to  be  joined  between  the  parties), 
this  Court  doth  direct  to  inquire  and  say ; 
whose  verdict  shall  be  certified  by  the  Clerk 
of  the  said  District  Court." 

On  the  trial  of  the  issue  thus  directed, 
the  Jury  returned  a  verdict  "that  the  whole 
crop  of  tobacco  made  by  Daniel  Jones,  the 
executor  of  Daniel  Jones,  deceased,  on  the 
plantation  of  the  testator,  devised  to 
the  complainants,  in  the  year  1779, 
amounted  to  30,4501b8.  of  Petersburg 
tobacco;  that  the  whole  crop  made  by 
him  as  aforesaid  in  the  year  1780 
amounted  to  49,0001bs.  like  tobacco;  two 
hogsheads  of  which,  estimated  at  2,3()01bs. 
were  destroyed  by  the  British  troops,  at 
Col.  Brooking's,  in  Amelia  County,  in  the 
year  1781,  and  before  it  was  inspected ;  that 
the  whole  crop  made  by  the  said  executor  as 
aforesaid,  in  the  year  1781,  amounted  to 
40,5001bs.  like  tobacco;  that,  therefore,  in 
these  three  years,  the  said  executor  ought 
to  be  debited  119,8501bs.  Petersburg  to- 
bacco, which  exceeds  the  five  hogsheads 
mentioned  in  the  Chancellor's  decree  the 
quantity  of  114,1001bs.  Petersburg  crop  to- 
bacco. '  • 

Upon  this  verdict  a  report  was  made  by 
Master  Commissioner  Hay,  by  direction  of 
the  Court;  in  which  he  valued  the  tobacco 
found  by  the  verdict  at  8611.  18s.  lOd. 
charged  the  executor  with  that  sum,  and 
with  the  balance  of  5791.  4s.  lOd.  stated  by 
the  former  report;  credited  each  of  the 
plaintiffs  with  half  the  amount  of  the  bal- 
ance due  by  the  estate  of  the  defendant's 
testator;  and  applied  the  payments  which 
Francis  Fitzgerald  had  made  to  each,  ac- 
cording to  certain  documents  produced, 
shewing  a  balance  due  to  Edward  Jones 
of  4241.  19s.  lOd.  and  that  Richard 
155  *Jones  had  been  overpaid  his  share  of 
the  estate  361.  2s.  6  l-2d.  The  Com- 
missioner observed,  that,  "as  the  defend- 
ant was  not  to  pay  interest  on  the  balances 
stated  in  the  decree,  but  from  the  date 
thereof,  he  had  not  added  interest  on  the 
payments  to  the  plaintiffs,  though  most  of 
th#»m  were  evidenced  by  bonds  bearing  in- 
terest." 

The  Chancellor,  on  the  6th  of  October, 
1804,  confirmed  this  report,  and  decreed, 
accordingly,  "that  the  defendant,  out  of 
the  goods,  Ac.  of  his  testator,  pay  to  the 
plaintiff  Edward  Jones,  4241.  19s.  lOd.  with 
interest  thereupon  at  the  rate  of  five  per 
cent,  per  ann.,  to  be  computed  from  that 
day  until  paid ;  that  the  plaintiff  Richard 
Jones  pay  to  the  defendant  361.  2s.  6  l-2d. 
with  like  interest  thereon;  and  that  the 
parties  bear  their  own  costs;"  from  which 
decree  the  defendant  appealed. 

Hay,  for  the  appellant. 

Call,  for  the  appellee. 

Wednesday,  April  25th,  1810.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.  Mr.  Hay,  for  the 
appellant,  made  the  following  objections  to 
the  decree. 

1.  Because  certain  payments  made  by  the 
executor  of  Daniel  Jones,  to  the  complain- 
ants, pendente  lite,  in  bonds  on  which 
interest   was    due,    oaght    to     have     been 
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credited  as  the  amount  of  principal 
and  interest  dne  at  the  time  of  the  as- 
signment or  payment.  This  objection 
ought  certainly  to  have  availed  the  ap- 
pellant, if  the  Chancellor  had  allowed 
interest  on  the  sum  decreed,  pendente  lite ; 
but,  as  he  did  not,  and  the  bonds  all  bear 
date  posterior  to  the  institution  of  the  suit, 
I  think  there  is  no  error  on  this  point. 
And,  though  it  appears  that  this  mode  of 
applying  the  credit  was  done  by  the  Com- 
missioner   without   any   previous  direction 

from    the   Court,  yet  being  approved 
156      and  sanctioned  by  the  *Court,  it  must 
now    be  regarded    as    the  act  of   the 
Court,  and  not  of  the  Commissioner. 

2.  Because  Daniel  Jones,  the  executor  and 
manager  of  the  plantations,  ought  to  have 
been  allowed  something  as  manager  as  well 
as   executor.     And  I  very  much  incline   to 
think  that,  where  the  management  of  an  es- 
tate is    thrown    upon  an   executor,  and  the 
care  and  education  of  a   family  of  children 
with  it,  that  an   executor   ought   to  have  a 
more  liberal  allowance  than  a  bare  commis- 
sion of  5  per  cent,  upon  his  receipts  or  ex- 
penditures.     In  the   present   instance   the 
testator    left     five      children,     apparently 
minors,  who  remained  so   many  years.     He 
charged  his  whole  estate  with  the  payment 
of   his   daughters'    legacies,    if  it  could  be 
effected  out  of  the  profits   before   either   of 
them  married  or  came   of  age.     To  do  this, 
the    executor  must  do  many  things  beyond 
what  the   duty   of  an  executor  in  ordinary 
cases  imposes.     His  personal  trouble,    and 
responsibility,    under    such  circumstances, 
may  be  increased  ten  fold.     He  ought  to  be 
compensated   accordingly,    whenever  it  ap- 
pears   that   he    hath    faithfully  discharged 
this  extraordinary  duty  imposed  upon    him 
by  his  testator.     For,  even  under  our  law, 
the  executor  (as  such)  can  have  nothing  to 
do  with  his  testator's  real  estate  after   the 
end    of    the   year  in  which  he  dies.     After 
that    period,    he   ought  to  be  considered  as 
something  more  than  an    executor,    if   the 
testator  by  his  will  entrusts   him   with  the 
management    and  care    of   his  family,  and 
his   real    estate,    in    general.     But,   in  the 
present   instance,  the  executor,  from  some 
cause  or  other,  perhaps  incapacity,  has  not 
kept  such  regular  accounts  of   his   transac- 
tions, as  to  entitle  him  to  any  considerable 
further  allowances   for  his  extra    services. 
And,  upon  that  ground  only,  I  was  inclined 
to  think  the  decree  right  in    allowing    him 
only   five    per   cent,     on    the     amount   of 
his    account   as    settled    by   Commissioner 
Rose.     I    am,    however,    disposed   to    con- 
cur   in    the    opinion    of    the    other  Judge, 
that    he   ought    to   be     allowed    7    1-2    per 
cent.      In     a     statement     since     received 
from     Mr.     Williams,     in     the     case     of 

M'Call  V.  Peachy,  it  is  stated,  that 
157      *this  Court,  in  a  decree   made  in  that 

suit  May  21,  1798,  allowed  a  commis- 
sion of  ten  percent,  to  the  executor,  on  the 
money  received  by  him  for  the  use  of  the 
estate,  including  debts,  sales  and  profits,  in 
full  satisfaction  for  receiving,  putting  out, 
and  paying  away  the  said  money,  and  for  his 
services  in  the  administration  and  manage- 
ment of  the  testator's  estate.  But,  as  there 
is  a  debit  against  him  in  consequence  of 
the  verdict  of  the  Jury  for  a  large  quantity 


of  tobacco,  supposed  to  be  made  in  the  year 
1779,  17B0,  and  1781,  upon  which  Commis- 
sioner Hay  seems  not  to  have  allowed  any 
commission,  I  am  of  opinion  that  the  decree 
is  so  far  erroneous,  and  I  also  agree,  that  a 
commission  of  7  1-2  per  cent,  be  allowed  on 
the  net  balance  of  that  tobacco  also. 

3.  Mr.  Hay  objects  to  the  decree,  because 
the  Chancellor  was  mistaken  in  supposing 
that  5  hogsheads  of  tobacco,  only,  were 
credited  to  the  estate  for  the  year  1779,  1780, 
and  1781,  and  therein  he  is  clearly  right; 
there  being  8  hogsheads  weighing  9,7471bs. 
net,  so  credited,  which  ought  to  be  deducted 
from  the  119,850,  found  by  the  Jury  to  have 
been  made  in  those  years,  the  whole  amount 
of  which  is  charged  to  the  estate  in  the  ac- 
count by  Commissioner  Hay.  There  are 
other  very  important  deductions  which  I 
conceive  ought  to  be  made  from  the  quan- 
tity of  tobacco  so  found  by  the  Jury  to  have 
been  made  in  those  jrears.  For  they  find 
the  whole  crop  made  in  1779  amounted  to 
30,4501bs. ;  that  the  whole  crop  made  in 
1780  amounted  to  49,0001bs.,  two  hogsheads 
of  which  estimated  at  2,3001bs.  were  de- 
stroyed by  the  British  troops  in  1781 ;  and 
that  the  whole  crop  made  in  1781,  amounted 
to  40,5001bs.  These  three  quantities  amount 
to  119,9501bs.  They  then  proceed  to  say 
**that  they  find  that  in  those  three  years 
Daniel  Jones  ought  to  be  debited  119,8501bs. 
of  tobacco,  which  exceeds  the  ^ve  hogs- 
heads mentioned  in  the  Chancellor's  decree 
114,100  hogsheads,  Petersburg  crop  to- 
bacco." It  is  apparent  from  this,  that  the 
Jury  neither  deducted  the  2,3001bs.  contained 

in  the  two  hogsheads,  which  they  ex- 
158      pressly  *find   to   have  been  destroyed 

by  the  British  troops  in  1781;  nor  yet 
made  any  deduction  for  the  overseers^ 
shares,  which,  according  to  the  evidence  in 
the  former  part  of  the  record,  appear  to 
have  been  usually  a  seventh  or  an  eighth 
part.  Supposing  it  an  eighth,  which  is  the 
lowest,  the  overseers'  shares  would  have 
amounted  to  14,9811bs.  which  with  the 
2,3001bs.  destroyed  by  the  British  troops, 
and  the  9,747  credited  in  the  accounts  set- 
tled by  Master  Commissioner  Rose,  form 
an  aggregate  of  27  or  28,0u01bs.  of  tobacco, 
which  ought  to  be  credited  the  executor, 
against  the  119,9501bs.  the  whole  amount 
of  the  several  crops  for  those  three  years, 
as  found  by  the  Jury.  For  the  balance  the 
executor  ought  to  be  charged  the  same  rate 
that  Commissioner  Hay  has  allowed  for  the 
whole  of  those  crops,  as  found  by  the  Jury, 
deducting  therefrom  all  reasonable  expenses 
of  the  transportation  to  Petersburg,  and 
warehouse  expenses ;  and  a  commission  of 
seven  and  a  half  per  cent,  as  before  men- 
tioned. 

4.  Mr.  Hay's  fourth  objection  to  the  de- 
cree is,  that  the  value  of  the  tobacco  found 
to  have  been  made  in  those  three  years,  by 
the  Jury,  has  been  arbitrarily  fixed  by  the 
Commissioner,  instead  of  being  ascertained 
by  evidence,  as  it  ought  to  have  been.  It 
certainly  does  not  appear  by  what  means, 
or  by  what  evidence,  the  Commissioner 
fixed  the  price.  Mr.  Hay  said  it  was  208. 
per  cwt. ;  in  this  he  was  mistaken.  Of  the 
tobacco  credited  in  Commissioner  Rose's 
account  made  and  sold  in  that  period,  three 
hogsheads  are  charged   at  701.  per  cwt.  the 
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acale  of  depreciation  being:  at  that  time  74 
for  one.  Five  other  hogsheads  are  credited 
a.t  751.  per  cwt.  when  the  scale  of  deprecia- 
tion was  at  90  for  one.  These  prices  re- 
duced to  specie  are  rather  higher  than  the 
average  price  which  the  Commissioner  has 
adopted.  I  am  therefore  nu willing  to  dis- 
turb his  estimate;  though,  from  my  own 
recollection  of  that  period,  I  am  persuaded 
his  estimate  is  not  too  low,  and  possibly 
may  not  be  too  high. 

159  *Mr.  Call,  for  the  appellee,  com- 
plained of  the  liberality  of  Commis- 
sioner Rose,  and  the  Chancellor,  in  respect 
to  the  accounts  stated  by  the  former;  but  I 
think  without'  sufficient  reason.  I  am 
therefore  of  opinion  that,  after  correcting 
the  errors  which  I  have  pointed  out,  the 
residue  of  the  decree  ought  to  be  affirmed; 
and  that  the  cause  be  remanded  to  the  Court 
of  Chancery  for  a  final  adjustment  of  the 
accounts  between  the  parties,  (one  of  whom 
has  been  already  overpaid,)  upon  the  prin- 
ciples which  I  have  mentioned. 

JUDGE  ROANE  concurred  that  the  de- 
cree be  reformed  in  the  points  expressed  in 
that  about  to  be  pronounced  by  this  Court. 
He  did  not  deem  it  necessary,  or  proper,  to 
go  into  any  calculations,  which  were  more 
properly  the  business  of  a  Commissioner. 
As  to  the  compensation  to  be  allowed  the 
executor,  he  thought  that,  under  the  par- 
ticular circumstances  of  this  case,  the  es- 
tate having  been  directed  to  be  kept 
together,  which  imposed  additional  labour 
on  the  executor,  he  was  reasonably  entitled 
to  a  commission  of  seven  and  a  half  per 
cent. 

JUDGE  FI^EMJNG  gave  no  opinion  on 
the  subject  of  commissions,  being  person- 
ally interested  in  that  question;  but  in 
other  respects  concurred  with  the  rest  of  the 
Court,  and  read  the  following  as  their  joint 
opinion. 

'*The  Court  is  of  opinion  that  the  said  de- 
cree is  erroneous  in  this;  in  affirming  the 
verdict  of  the  Jury  impanelled  to  ascertain 
the  quantity  of  tobacco  made  on  the  estate 
of  the  said  Daniel  Jones,  the  elder,  in  the 
j^ears  1779,  1780  and  1781,  and  the  report  of 
Master  Commissioner  Hay  thereon;  by 
which  verdict  it  is  found  that  the  quantity 
of  119,9501bs.  of  tobacco  was  made  on  the 
«aid  estate  in  those  three  years ;  for  which 
the  said  executor  was  debited,  and  against 
which  he  had  credit  for  only  S,8501b8. 
of  tobacco;  when  he  ought  to  have  had 
credit  for  9,7471bs.,  with  which  the  said 
executor  charged   himselt  in    his  ad- 

160  ministration    ^account    in  the    years 
1779  and  1781 ;  and  a  further  credit  for 

two  hogsheads  of  tobacco,  net  weight 
2,3001bs.,  which  the  Jury  found  to  have 
been  destroyed  by  the  British  troops,  at 
Colonel  Brooking's,  in  Amelia  County ;  and 
a  further  credit  for  the  overseers'  share  of 
the  said  119,9501bs.  of  tobacco;  and  also 
a  further  credit  for  the  costs  of  transporting 
the  said  tobacco  from  the  plantations  to  the 
inspections  at  Petersburg,  and  for  the 
warehouse  expenses  of  the  same :  Therefore 
it  is  decreed  and  ordered  that  the  decree  be 
reversed,  &c.  and  that  the  cause  be  re- 
manded to  the  said  Superior  Court  of  Chan- 
cery for  an  account  to  be  taken,  and  a  final 
decree  to  be  entered,  according  to  the  fore- 


going principles;  in  which  account  so  to  be 
taken  the  executor  is  to  be  allowed  seven 
and  one  half,  instead  of  five  per  cent,  on 
the  receipts  and  disbursements  of  the  whole 
estate  of  the   said  Daniel  Jones  the  elder." 


Clarke  v.  Conn. 

April,  1810. 

Cottrt  of  Appeals— Jurisdiction— ConMnt*— Acquies- 
cence—Effect— Neither  consent,  nor  lonsr  acquies- 
cence of  parties  can  give  the  Ck>nrt  of  Appeals 
larisdlction.  An  appeal,  therefore,  (bavins  been 
improTldently  firranted.)  was  dismissed  on  motion, 
five  years  after  It  was  entered  on  the  docket 

In  this  case  a  decree  was  rendered  in  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  March  16,  1804,  dismiss- 
ing the  bill  with  costs;  from  which  decree 
the  plaintiff  prayed  an  appeal,  which 
was  allowed  him  '*on  his  entering  into 
bond  with  sufficient  security  in  the 
Clerk's  office  of  the  said  Court,  for  the 
prosecution  thereof,  on  or  before  the  first 
day  of  the  next  term."  This  he  failed 
to  do;  and,  the  6th  of  October  follow- 
ing, on  his  motion  by  Counsel,  and  for 
reasons  appearing  to  the  Court,  further 
time,  until  the  ensuing  first  day  of  Febru- 
ary, was  allowed  him  for  giving  the  said 
bond  and  security;  which  he  did  accord- 
ingly, as  certified  by  the  Clerk  of  the  Court 
of  Chancery. 

A  copy  of  the  record  was  sent  to  the  Court 
of  Appeals,  and  the   cause   entered   on  the 

docket,  April,  1805. 
161  *At  March  term,  1810,  a  motion  was 
made  by  Wickham,  for  the  appellee, 
to  dismiss  the  appeal,  as  improvidently 
granted ;  the  power  of  the  Chancellor  over 
it  having  ceased  on  the  first  day  of  the 
term  ensuing  his  final  decree;  according  to 
the  case  of  Anderson  v.  Anderson,  2  Call, 
180. 

Randolph,  contra,  insisted  that  this  objec- 


•Jnrisdlctlon— Consent— It  seems  well  settled  that 
when  a  court  has  not  jurisdiction  of  the  snbject- 
matter.  the  consent  of  parties  cannot  give  It 
M'Carty  y.  Gibson,  5  Gratt  829,  citing  the  principal 
case  and  M*Call  ▼.  Peachy.  1  Call  66. 

For  other  cases  in  point,  see  foot-noU  to  M'Call  v. 
Peachy.  1  Call  86;  monofirraphlc  note  on  "Jurisdic- 
tion" appended  to  Phippen  y.  Durham,  8  Gratt  467. 
On  the  subject  of  jurisdiction,  the  principal  case 
was  also  cited  in  Todd  v.  Gates.  20  W.  Va.  47a 

AppenU— Dismissal  as  ImprovMently  Allowed— 
Costs.— As  authority  for  the  proposition  that 
wherever  an  appeal  is  dismissed  as  improvidently 
allowed,  or  a  supersedeas  quashed  as  improvidently 
awarded,  the  court  has  always  refused  to  give 
costs  to  the  party  prevailiufir.  Tucker,  P.,  in  a  dis- 
senting opinion  in  Ayres  v.  Lewellln,  8  Leiffh  610, 
citinsr,  in  support  of  the  proposition,  the  principal 
case:  Hepburn  y.  Lewis,  2  Call  497;  Lewis  y.  Lonff,  8 
Munf.  186:  Hutchinson  v.  Kellam.  8  Munf.  802;  Skip- 
with  y.  Younff,  6  Munf.  276:  Rootes  y.  HoUiday,  4 
Munf.  828;  Miller  y.  Blannerhassett  6  Munf.  197; 
Thomson  y.  Eyans,  6  Munf.  897;  Ashby  y.  Kiffer,  8 
Rand.  166.  For  further  information  on  this  subject 
see  monosrraphic  note  on  "Appeal  and  Error*'  ap- 
pended to  Hill  y.  Salem,  etc..  Turnpike  Co.,  8  Rob. 
268;  monographic  note  on  "Costs"  appended  to  Jones 
y.  Tatum.  19  Gratt  720. 
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tioQ  was  now  too  late,  nearly  five  years  hav- 
ing elapsed  since  the  appeal  was  docketed. 
The  appellee  having  acquiesced  so  long  in 
the  bond  given  by  the  appellant,  must  be 
considered  as  consenting  to  receive  it,  as 
executed  in  due  time. 

JUDGE  TUCKBR  observed,  that  consent 
could  not  give  this  Court  jurisdiction ;  and 
referred  to  M'Call  v.  Peachy,  1  Call,  55. 

Wednesday,  March  28th.  The  Judges  pro- 
nounced their  opinions  unanimously,  that 
it  was  a  hard  case;  but  the  appeal  must  be 
dismissed. 

On  the  last  day  of  that  term,  this  order 
of  dismission  was  set  aside,  and  the  case 
further  considered. 

Tuesday,  May  226.  The  Judges  again 
pronounced  their  opinions. 

JUDGE  TUCKER.  The  question  arises 
upon  that  part  of  the  chancery  law, (a) 
which  authorizes  the  Chancellor  to  grant 
an  appeal  in  vacation  next  after  the  term 
when  the  decree  shall  have   been  rendered. 

This  is  a  question  of  jurisdiction,  not  of 
discretion.  All  the  powers  of  this  Court 
are  statutory ;  it  has  no  claim  whatever  to 
power  from  any  other  source ;  neither  cus- 
tom, prescription,  long  usage,  or  preced- 
ent, have  any  pretensions  here,  independent 
of  statutory  provisions.  This  has  been  re- 
peatedly acknowledged  in  the  cases  of 
M'Call  V.  Peachy,  Bedinger  v.  the  Com- 
monwealth, and  Stras  v.  the  Common- 
wealth. The  time  and  manner  of 
162  proceeding  in  order  to  *give  this  Court 
cognisance  of  the  cause,  is,  I  conceive, 
as  essential  as  the  nature,  or  amount  of 
the  matter  in  controversy.  If  the  party 
suffers  it  to  elapse  without  proceeding  as 
the  law  directs,  he  is  as  much  concluded 
thereby,  as  he  would  be  by  a  verdict  for  99 
dollars  19  cents  damages,  instead  of  100 
dollars,  which  is  the  lowest  sum  of  which 
this  Court  can  take  cognisance.  Until  the 
Court  has  legal  possession  of  any  cause, 
although  it  be  upon  their  docket,  it  has  no 
power  over  it,  but  to  dismiss  it.  Jurisdic- 
tion must  in  all  cases  precede  discretion. 
In  the  present  case,  I  conceive,  we  have 
not  the  former,  and  therefore  that  we  can- 
not exercise  the  latter.  My  opinion  there- 
fore is,  that  the  order  of  dismission  be 
reinstated. 

JUDGES  ROANE  and  FLEMING  were 
of  the  same  opinion. 

The  order  for  dismission  was  therefore 
reinstated.  

Clay  V.  White  and  Others. 

Arffued  April  2Stli.  I8ia 
I.  Bfectment—By   Patentee— Entry   UnneceMsry.*— it 

is  not  necessary  for  a  patentee  of  waste  and  un- 
appropriated  land,  to    make    a  personal  entry 


thereon,  to  enable  him  to  maintain  ejectment; 
for  the  patent  ipso  facto  confers  seisin. 

a.  Conveyance  of  Land— Nacestftty  of  Poaacaaioo  by 
Qratttor.t— Such  seisin  may  be  transferred  and 
continued  by  deed  of  bargain  and  sale,  or  by 
devise :  bnta  person,  whose  seisin  is  intermpted 
by  the  actual  entry  and  adverse  possession  of 
another,  cannot,  while  out  of  possession,  convey 
by  bargain  and  sale  such  a  title  as  will  enable  the 
bargainee  to  recover  in  ejectment. 

3.  Ejectment—Special  Verdict— Failure  to  Specify 
Boundaries— Effect.:— The  plaintiff  in  ejectment 
may  recover  less  land  than  the  quantity  stated 
in  his  declaration.  But,  if  the  Jury  find  a  special 
verdict,  shewinff  the  plaintiff  entitled  to  a  certain 
number  of  acres,  part  of  the  tract  sued  for:  and 


(a)  1  Rev.  Code,  c.  64,  s.  60. 

•Ejectment— By    Patentee— Entry   Unnecessary.— it 

has  been  uniformly  held  that  a  patent  confers 
constructive  seisin  in  deed  suflkcient  to  enable 
the  patentee  to  maintain  a  writ  of  riffht  Dawson 
V.  Watkins,  2  Rob.  268,  citinff  the  principal  case. 
Green  v.  Liter.  8  Cranch  229;  Qreen  v.  Watkins,  7 
Wheaton  27.  But  seisin  of  some  kind  must  be 
shown,  either  the  constructive  seisin  in  deed  by  the 
operation  of  the  trrant  or  seisin  in  deed  by  the  pos- 
session of  the  land  and  the  reception  of  the  profits. 
Dawson  v.  Watkins,  2  Rob.  268. 


See  also,  monographic  note  on  "Ejectment"  ap- 
pended to  Tapscott  V.  Ck)bbs,  11  Oratt  172. 

Patent- Effect— Constructive  SeMn.— A  patentee  by 
the  mere  operation  of  his  grant  acquires  at  once 
constructive  seisin  in  deed  of  all  the  land  embraced 
within  its  boundaries,  although  he  has  taken  no* 
actual  possession  of  any  part  thereof.  Koiner  v. 
Rankin,  11  Gratt  427;  Holloran  v.  Meisel.  87  Va.  401,. 
18  S.  E.  Rep.  88;  Garrett  v.  Ramsey.  26  W.  Va.  878. 

And,  in  Garrett  v.  Ramsey,  26  W.  Va.  851.  it  i» 
said :  "Constructive  seisin  is  seisin  in  law.  where 
there  is  no  seisin  In  fact.  Thus  when  the  state 
issues  a  patent  to  a  person  who  never  takes  any 
sort  of  possession  of  the  land  granted  to  him,  he 
has  nevertheless  constructive  aeizin  of  all  the  land  in 
his  grant,  though  some  one  else  be  at  the  time  in 
actual  possession  of  it:  for  this  actual  possession 
of  land  belonging  to  the  state  is  not  regarded  as 
adverse  possession,  as  the  state  cannot  be  dis- 
seized." As  authority  for  this  proposition  the  prin- 
cipal case  is  cited  among  others. 

tConveyance  of  Land- Necessity  of  Possession  by 
Qrantor.— To  the  point,  that  an  owner  of  land,  whose 
seisin  is  interrupted  by  the  actual  entry  and  ad- 
verse possession  of  another,  cannot,  while  out  of 
possession,  effectively  convey  such  land  by  deed  of 
bargain  and  sale,  the  principal  case,  Duvall  v.  Bibb, 
3  Call  862:  Tabb  v.  Balrd,  8  Call  475;  Hall  v.  Hall.  S 
Call  488;  Bream  v.  Cooper.  5  Munf.  7,  and  Hopkins  v. 
Ward.  6  Munf.  88,  are  cited  in  Williams  v.  Snidow.  4 
Leigh  17.  But  actual  possession  of  the  land  by  the 
grantor  is  not  indispensable  to  give  effect  to  his 
deed,  for,  if  the  possession  held  by  another  be  of  a 
fiduciary  character,  or  if  its  origin  and  continuance 
were  such  as  not  to  amount  to  a  disseisin  except 
at  the  election  of  the  owner  for  the  purposes  of  the 
remedy,  it  will  not  impede  the  operation  of  the 
deed.  Foot-note  to  Tabb  v.  Balrd,  8  Call  475;  foot- 
note to  Williams  V.  Snidow,  4  Leigh  14. 

tEJectment— Special  Verdict— Failure  to  Specify 
Boundaries— Effect.— See  the  principal  case  distin- 
guished in  Mooberry  v.  Marye,  2  Munf.  461. 

5«me— Verdict  for  Less  Than  Claimed  In  Declaration, 
—It  is  not  necessary  that  the  plaintiff  in  ejectment 
should  recover  all  that  is  demanded  in  the  decla- 
ration. He  may  recover  less.  Callis  v.  Kemp,  it 
GratL  84,  citing  the  principal  case  as  authority. 
And,  In  Marshall  v.  Palmer,  91  Va.  845,  21  S.  E.  Rep. 
072,  it  is  said  that  one  may  sue  in  ejectment  and 
recover  less  than  he  claims  In  his  declaration  (the 
principal  case  and  Callis  v.  Kemp,  11  Gratt  78.  being- 
cited  as  authority  for  the  proposition),  but  he  can- 
not recover  more  than  he  proves  he  has  title  to  in 
himself.  Thus,  it  was  held  in  this  case  (Marshall  v. 
Palmer),  that  one  Joint  tenant  cannot  recover,  in 
an  action  of  ejectment  in  his  own  name,  as  sole 
plaintiff,  the  interests  of  himself  and  his  co-tenants. 
See  generally,  monographic  note  on  "Ejectment'* 
appended  to  Tapscott  v.  Cobbs,  11  GratL  178. 
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do  not  specify  the  bonndaiies  of  such  part  with  so 
much  precision  as  that  possession  thereof  may 
with  certainty  be  delivered:  a  venire  de  novo 
onffht  to  be  awarded. 

This  was  an  action  of  ejectment,  in  the 
District  Conrt  of  New  London,  for  342  acres 
of  land  lying  in  Pittsylvania  County.  The 
Jury  found  a  special  verdict,  stating  the 
following  facts: 

John    Fox   obtained   a   patent  from   the 

Commonwealth  for  the    land    in  question, 

on  the  8th  of  July,  1780.     In  his  will, 

163  Mated  August  5,  1780,    and    admitted 
to  record.  May  7,  1785,    there    is  the 

following  clause ;  *  *Item,  my  will  is  that  all 
my  land  shall  remain  under  the  care  and 
direction  of  my  wife,  to  be  given  to,  and 
divided  amongst,  my  sons,  John  Fox,  W. 
Fox,  T.  B.  Fox,  and  Henry  Fox,  in  such 
manner  and  proportion  as  she  shall  think 
fit ;  as  they,  or  either  of  them,  attain  to  the 
age  of  twenty-one,  or  marr3' ;  which  shares 
or  proportions  of  my  said  lands,  so  given 
to  such  child  or  children,  I  give  to  either, 
and  all  of  them,  and  to  his  or  their  heirs  and 
assigns  for  evex."  Anne  Fox,  the  testa- 
tor's widow,  on  the  20th  day  of  June,  1799, 
by  indenture  reciting  the  devise,  and  that 
Henry  Fox,  one  of  the  testator's  sons,  had 
attained  his  age  of  twenty-one  years,  **in 
pursuance  of  the  bequest  and  authority 
thereby  given  to  her,  and  in  consideration 
of  natural  affection,  and  of  five  shillings  to 
her  in  hand  paid  by  the  said  Henry,  did 
give,  grant,  bargain  and  sell,  alien,  en- 
feoff and  confirm,  to  the  said  Henry  one 
tract  of  land,  in  the  County  of  Pittsyl- 
vania, containing  342 acres;  describing  the 
bounds,  as  in  the  patent ;  and  reciting  that 
the  testator  John  Fox  died  seised  and  pos- 
sessed thereof,  in  fee-simple:  which  deed 
was  proved  in  Gloucester  County  Court,  and 
certified  to  the  Court  of  Pittsylvania 
County,  where  it  was  admitted  to  record  in 
July,  1799.  On  the  same  20th  of  June, 
1799,  Henry  Fox  (in  consideration  of  300 
dollars,)  sold  and  conveyed  the  same  land 
to  Matthew  Clay,  the  lessor  of  the  plaintiff, 
by  deed  of  bargain  and  sate,  which  was 
duly  recorded  in  Pittsylvania  County  Court. 
According  to  a  survey,  made  in  the  cause, 
(in  presence  of  the  parties,  and  set  forth  in 
the  verdict,)  the  lands  in  controversy  con- 
tained 440  acres;  beginning  as  in  Fox's 
patent,  and  running  one  or  two  courses 
nearly  corresponding  with  the  lines  thereof, 
and  some  others  apparently  the  same,  or 
nearly  so;  and  including  a  survey  of  350 
acres  made  August  2,  1788,  for  William 
White,  one  of  the  defendants;  in  whose 
favour  a  patent  duly  issued  from  the  Com- 
monwealth, on  the  25th  of  February, 

164  1792,  *«fof  350  *acres    of   the   land  in 
controversy;"    which    patent   recites 

that,  '4n  consideration  of  the  ancient  com 
position  of  one  pound  fifteen  shillings 
sterling,  there  is  granted  to  the  said  William 
White  350  acres  of  land,  by  survey,"  Ac. 
the  lines  of  which  are  recited,  and  do 
not  appear  to  bear  any  relation  to,  or  con- 
formity with,  those  in  Fox's  patent. 

The  verdict  farther  stated  that  the  said 
White  had  been  in  possession  of  the  said 
350  acres  ever  since  the  date  of  his  patent : 
but  ''whether  any  of  the  before  named  per 


sons  were  in  actual  seisin  of  the  land  other 
than  is  stated  above,  the  Jury  did  not 
know."  They  found  the  lease,  entry  and 
ouster  in  the  declaration  mentioned,  and 
concluded  in  the  usual  form. 

The  District  Court  gave  judgment  for  the 
defendants;  from  which  an  appeal  was 
taken  to  this  Court. 

Hay,  for  the  appellant.  The  District 
Court  appears  to  have  given  judgment  for 
the  defendants  on  the  authority  of  Tabb  v. 
Baird  and  others,  3  Call,  475;  according 
to  which,  a  person  not  in  possession  can- 
not convey  by  bargain  and  sale  such  a  title 
as  will  enable  the  bargainee  to  recover  in 
ejectment  against  another  holding  by  ad- 
verse possession.  But  the  facts  in  this  case 
do  not  justify  the  application  of  that  au- 
thority to  it.  The  lines  of  Fox's  patent 
are  expressly  stated  to  contain  440  acres, 
and  include  the  350  acres  of  land  granted 
by  White's  patent.  The  Court,  by  misap- 
prehension, thought  that  White  was  in  pos- 
session of  the  whole  land  claimed  by  Clay ; 
supposing  350  acres  to  be  all:  bat  surely 
Clay  had  a  right  to  recover  the  difference 
between  the  440  acres  and  the  350 ;  though 
he  had  no  right  to  recover  the  350  acres. 
The  obscurity  of  the  survey  and  verdict 
misled  the  Court ;  and  a  venire  facias  de 
novo  ought  to  be  awarded,  to  ascertain  the 
lines  of  the  smaller  patent  within  the 
bounds  of  the  larger.  Clay  was  entitled  in 
equity  to  the  whole  440  acres ;  and  in  strict 
law  to  the  90  acres  only.  But  he  ought  to 
have  recovered  the  latter  at  any  rate. 
165  *M'Crae    and    'George    K.    Taylor, 

contra.  There  could  be  no  ground  for 
this.  Either  White  was  in  possession  of 
the  350  acres  only ;  or  of  the  whole  land. 
If  the  former  was  the  case,  the  plaintiff 
could  not  set  up  a  claim  against  him  for  the 
90  acres  which  he  had  not  in  possession. 
The  case  of  Good  right.  Lessee  of  Balch,  v. 
Rich, (a)  shews  that  confession  of  lease, 
entry  and  ouster  does  not  conclud^he  ques- 
tion of  possession;  that,  if  the  defendant  be 
not  actually  in  possession,  judgment  ought 
not  to  be  given  against  him ;  and  that  the 
plaintiff  ought  to  prove  that  the  defendant 
is  in  possession. 

Here  the  declaration  claims  only  342 
acres.  There  is  nothing  to  prove  that  White 
was  in  possession  of  more  than  his  patent 
warranted.  If  he  had  had  nothing  in  his 
possession,  claimed  by  Clay,  there  could  be 
no  doubt  that  Clay  could  not  have  recovered 
against  him :  and  the  same  reason  applies 
to  these  90  acres. 

But,  if  White  was  in  possession  of  the 
90  acres,  on  the  same  ground  that  the  plain- 
tiff's title  failed  as  to  the  350,  it  fails  as  to 
the  90;  for  the  possession  is  equally  ad- 
verse in  both  cases. 

No  possession  is  found  in  Clay,  or  those 
under  whom  he  claims,  except  so  far  as  the 
deeds  might  be  construed  as  carrying  pos- 
session. 

Hay,  in  reply.  Nothing  is  said  positively 
as  to  the  possession  of  the  90  acres.  Clay's 
title  to  the  whole  440  appears.  But,  accord- 
ing to  Tabb  V.  Baird,  he  cannot  recover 
the  350  acres  in  this  form  of  action.  The 
question  in  Term  Reports  did  not  arise  on 
a    special    verdict;  but   at  the  trial;  being 


(a)  7  T.  B.  827. 
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whether  the  defendant  could  be  admitted  to 
prove  himself  not  in  possession,  or  whether 
the  plaintiff  was  bound  to  prove  him  in 
possession.  No  such  question  arose  here. 
It  would  be  inconvenient  to  transfer  the 
doctrines  recently  established  in  England 
to  this  country.  This  is  not  a  rule  of  prop- 
erty, but  of  practice;  and,  even  in  that 
country,  the  rules  are  different  in  different 
Courts. 

166  *The  verdict  here  is   too   defective 
to   enable    the    Court   to   decide   the 

whole  case.  There  are  other  defendants 
besides  White.  Hardy  and  others,  also 
confessed  lease,  entry  and  ouster.  They 
may  be  in  possession  of  the  90  acres.  The 
Jury  ought  to  have  said  who  was  in  pos- 
session of  them. 

Taylor.  This  is  a  new  objection.  Either 
White  is  in  possession ;  or  he  is  not.  If  he 
is  not,  the  law  is  clearly  in  our  favour.  If 
he  is,  the  Jury  were  not  bound  to  state  the 
title  of  the  defendants;  for  the  plaintiff 
must  recover  by  the  strength  of  his  owtl 
title ;  not  by  the  weakness  of  the  defendants' 
title.  The  plaintiff's  title  is  clearly  defect- 
ive according  to  Tabb  v.  Baird ;  it  appear- 
ing that  the  person  of  whom  he  bought 
never  was  in  possession.  The  Jury's  stat- 
ing farther  the  adverse  possession  of  White 
was  altogether  surplusage. 

Saturday,  May  28th.  Judge  Fleming  in- 
formed the  counsel,  that  an  argument  was 
requested  on  the  following  point;  '^whether 
the  bare  obtaining  a  patent  for  land  is  to 
be  considered  as  giving  seisin  to  the 
grantee?" 

October  29th.  Hay  maintained  tne  affirm- 
ative; relying  especially  on  the  language 
of  the  several  acts  of  assembly  concerning 
the  land  office; (a)  from  all  which  it  appears 
to  have  been  the  intention  of  the  legisla- 
ture to  grant  an  absolute  unconditional  title 
to  the  patentee. 

He  suggested  as  a  proposition,  whether  a 
conveyance  by  record  is  not  equal  to  livery. 
In  England  there  are  two  kinds;  a  fine  and 
a  common  recovery.  By  either  of  these  a 
complete  title  (which  according  to  Black- 
stone  is  juris  et  seisinae  conjunctio)  is 
transferred,  and  no  entry  is  necessary  to 
perfect  it.  A  patent  under  the  great  seal 
is  of  equal  dignity:  for  in  5  Co.  94,  b.(b) 
the  doctrine  is  laid  down,  totidem  verbis, 
that  letters  patent  under  the  great  seal 
amount  to  a  livery  in  law.    So  in  Bac. 

167  Abr.  tit.  Prerogative,  and  *17  Viner, 
95,  it  is  said  that  a  grant  of  a  rever- 
sion by  the  king  is  good  without  attorn- 
ment. If  such  would  have  been  the  effect 
of  a  grant  under  the  regal  government,  he 
could  see  no  reason  why  a  patent  granted 
by  the  Commonwealth  should  not  have  the 
same  effect. 

Every  principle  of  public  convenience  re- 
quires that  this  position  should  be  held  to 
be  true:  and,  when  we  advert  to  the  situa- 
tion of  this  country,  it  is  peculiarly  neces- 
sary. To  take  actual  possession  in  many 
cases  would  be  extremely  difficult.  The 
patentee  must  take  witnesses  with  him ;  and 
by  their  subsequent  death  or  removal  might 


(a)  Ch.  Rev.  p.  98.  1  Rev.  Code,  p.  U2,  s.  5.  p.  147.  s. 
48,  and  p.  148.  a.  44. 
(W  Bar  wickers  case. 


be   prevented    from   recovering,  though  he 
had  the  oldest  patent. 

If  a  patent  were  not  sufficient  without 
actual  entry,  it  might  often  happen  that  a 
younger  patent  would  take  precedence,  and 
the  claimant  under  the  older  patent  t>e 
driven  to  a  suit  in  Chancery.  But  the  uni- 
form understanding  of  the  people  of  this 
country  is,  that  the  patent  itself  gives  com- 
plete title,  and  enables  the  patentee  to 
maintain  any  action  whatsoever. 

George  K.  Taylor,  contra,  did  not  con- 
tradict Mr.  Hay's  position  that  the  act  of 
assembly  gives  a  title :  but  the  question  is 
whether  that  title  is  of  itself  sufficient  to 
enable  a  party  to  maintain  his  action  with- 
out actual  possession.  The  legislature  has 
indeed  declared  that  actual  possession  need 
not  be  proved  to  maintain  a  writ  of  right  ;(c) 
but  this  does  not  extend  to  ejectment ;  for 
exception  probat  regulam.  It  would  seem  a 
fair  inference  from  that  act,  that,  if  it  had 
not  been  passed,  proof  of  actual  possession 
would  have  been  necessary  in  a  writ  of 
right. 

The  case  then  stands  as  influenced  by 
decisions  in  England  alone.  The  authority 
of  Barwicke's  case  is  admitted ;  but  it  only 
proves  that  a  patent  amounts  to  a  livery  in 
iaw.  Now  it  is  clear  that  a  livery  in  law 
is  not  sufficient  without  actual  possession. 
3  Bac.  Abr.  146,  (Gwill.  edit.)  tit.  Feoff- 
ment. 

Cur.  adv.  vult. 
168         ^Thursday,    April    19,    1810.      The 
Judges  delivered  their  opinions. 

JUDGE  TUCKER  (after  stating  the  case) 
proceeded  as  follows:  Mr.  Hay  admitted 
that,  after  the  decision  of  this  Court  in  the 
case  of  Tabb  v.  Baird,  3  Call,  475,  and 
Duval  V.  Bibb,  Ibid.  362,  he  could  not  sup- 
port the  plaintiff's  title,  under  the  deed  of 
bargain  and  sale  from  Henry  Fox,  to  main- 
tain an  ejectment  for  so  much  of  the  land 
in  controversy  as  was  found  by  the  Jury  to 
have  been  in  possession  of  the  defendant 
at  the  time  that  conveyance  was  made;  but 
contended,  that,  if  the  verdict  contained 
sufficient  certainty  to  ascertain  the  bounda 
of  White's  350  acres,  judgment  ought  to  be 
rendered  for  the  plaintiff,  for  the  remain- 
ing 90  acres;  or,  if  the  verdict  be  too  uncer- 
tain for  that  purpose,  there  ought  to  be  a 
venire  de  novo.  I  am  of  that  opinion ;  for, 
if  John  Fox,  the  testator,  was  capable  of 
devising  this  land,  (of  which  hereafter,) 
Henry,  his  son,  must  be  considered  as  tak- 
ing under  the  devise,  and  not  merely  under 
the  deed  from  his  mother,  which  was  in- 
tended to  be,  and  was  in  fact,  an  appoint- 
ment by  her,  under  the  power  given  by  the 
will,  and  not  a  conveyance  of  any  interest 
from  herself,  though  both  the  considera- 
tions of  natural  love  and  affection,  and  of 
five  shillings  in  money,  are  also  mentioned 
therein.  Whether  Mrs.  Fox  the  mother 
ever  entered  upon  these  lands  confided  to 
her  care  does  not  appear,  and  is  not  mate- 
rial to  this  part  of  the  case.  But  the  patent 
to  White,  and  his  actual  and  continued  pos- 
session of  the  lands  from  the  date  thereof 
in  1792,  either  vested  in  him  a  rightful,  or 
wrongful  possession  adverse  to  the  title  of 
John  Fox,  and  of  all  claiming   under  him  ; 


(c)  1  Rev.  Code.  c.  12,  8.  29. 
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so  far  as  that  posaesaion  actually  extended ; 
but  no  further.  For  it  would  be  a  most 
miachievous  construction,  indeed,  to  sup- 
pose, that  the  entry  of  a  disseisor  upon  one 
hundred  acres  of  land,  part  of  one  thousand, 
or  more,  would  prevent  the  owner  from  con- 
veying away  the  residue,  to  any  other  per- 
son he  might  think  proper.  Here  the  Jury 
have  found  the  lands   in    controversy 

169  *( meaning,  I  presume,  the  lands  com- 
prehended   within    the  lines  of  Fox's 

patent)  to  contain  440  acres,  and  that 
White's  survey  contains  only  350  acres;  the 
amount,  though  not  the  precise  bounds  of  the 
disseisin,  or  ouster,  are  therefore  shewn  by 
the  jury :  and  they  ought  to  have  discrimi- 
nated between  the  lines  of  White's  patent 
and  that  of  Fox,  which  the  surveyor,  in  his 
report,  alleges,  covers  and  includes  the 
former;  Fox's  deed  to  Clay  not  being  im- 
peachable for  the  surplus. 

Mr.  Taylor,  for  the  appellee,  cUed  the 
case  of  Goodright,  Liessee  of  Balch,  v. 
Ricn,  7  T.  R.  327,  to  shew  that  the  plain- 
tiff is  not  entitled  to  a  verdict  for  those 
ninety  acres,  because  he  is  bound  to  prove 
the  defendant  in  possession  of  the  whole 
of  the  premises  which  he  seeks  to  recover. 
Without  examining  the  doctrine  laid  down 
in  that  case,  to  which,  as  at  present  ad- 
vised, I  cannot  subscribe,  and  to  which  the 
cases  of  Smith  v.  Mann,  and  Jesse  v. 
Bacchus,  cited  in  BuUer's  Ni.  Pri.  110, 
perhaps  afford  a  proper  answer;  the  reply 
of  Mr.  Hay,  that  the  Jury  have  in  this  case 
expressly  found  the  lease,  entry  and  ouster 
in  the  declaration  mentioned,  is,  in  my 
opinion,  sufiScient  to  obviate  the  objection, 
were  such  an  obligation  as  Mr.  Taylor  con- 
tends for  admitted. 

We  come  now  to  the  question  suggested 
by  a  member  of  the  Court,  whether  a  patent 
f^m  the  Commonwealth  be  equal  to  an  ac- 
tual seisin  ;  or,  as  I  understood  the  question, 
whether  a  patent  only  confers  a  complete 
title  to  lands  derived  from  the  Common- 
wealth ;  without  an  actual  entry  into  the 
same  and  corporeal  possession  thereof,  or 
not. 

That  an  entry  is  not  always  necessary  to 
give  seisin  in  deed,  appears  from  the  cases 
cited  by  Mr.  Hargrave,  Co.  Litt.  29,  a,  note 
3. (a)  In  England,  letters  patent  under  the 
great  seal  amount  to  a  livery  in  law. (b) 
In  this  country,  where  grants  of  waste  and 
unappropriated  land  only  are  generally 
made,  as  in  the  present  case,  I  should  sup- 
pose a  grant  of  such  lands  from  the  Com- 
monwealth, under  the  seal  of  the  state,  must 
be    considered    as    tantamount,    not 

170  *only  to  a  livery  in  law,  but  to  a  liv- 
ery in  deed.     For  the  lands,  previous 

to  the  patentee's  location,  must  have  been 
waste  and  unappropriated,  or  they  could 
not  have  been  granted.  The  patent  con- 
veys all  right  and  title  whatsoever  out  of 
the  Commonwealth :  there  is  nothing  in  our 
law  which  implies  a  forfeiture  in  case  of 
non-entry;  whatever  might  have  been  the 
construction  when  certain  improvements 
were  required  to  be  made  within  three 
years ;  there  is  no  ground  to  suppose  the 
Commonwealth  can  ever  gain  a  right  to  the 


(a)  Go.  Lltt  IS,  a.  8  Atk.  471,  8  Wilson.  516.  New- 
man  ▼.  Newman. 

(b)  5  Co.  9i.  Barwlcke*8  case. 


lands,  so  granted,  again,  but  by  escheat  for 
want  of  heirs,  or  by  forfeiture  for  non-pay- 
ment of  taxes ;  the  right  of  the  patentee 
must  then  be  supposed  to  be  complete  and 
absolute.  The  patent  is  the  symbol  of  his 
possession,  as  well  as  of  his  title.  And  any 
person  entering  upon  that  possession  must 
be  a  trespasser  or  a  disseisor.  If  the  King 
enters  into  lands  without  title,  or  seizes 
lands  by  a  void  and  insufficient  office,  he  is 
no  disseisor,  (because  of  his  prerogative,) 
but  the  freehold  remains  in  the  former 
owner ;  but  if  the  King,  by  letters  patent, 
grant  the  lands  into  which  he  has  so  en- 
tered, or  has  so  seized,  without  title,  if  the 
patentee  enters,  he  is  a  disseisor,  (c)  If  the 
King  grant  lands  to  one,  and,  .before  he 
enters,  another  person  enters  and  keeps  the 
possession  until  he  dies,  and  dies  seised ; 
and  the  lands  descend  to  the  heir  of  the 
disseisor;  yet  may  the  patentee  enter;  for 
his  entry  is  not  taken  away  by  the  descent 
in  this  case.(d)  Upon  common  law  princi- 
ples, then,  I  am  of  opinion  that  an  actual 
entrv  into  waste  and  unappropriated  lands 
granted  by  the  Commonwealth  is  not  neces- 
sary, in  order  to  complete  the  patentee's 
title  thereto ;  but  that  the  same  is,  upon  the 
delivery  of  the  patent,  absolute  and  com- 
plete for  every  purpose  whatsoever,  whether 
to  maintain  an  action,  or  to  transmit  an 
inheritance,  or  to  grant  the  same  by  deed, 
or  by  last  will  and  testament. 

Other  reasons,  I  think,  may  be  drawn 
from  the  nature  and  situation  of  the  coun- 
try; constant  usage  from  its  first  settle- 
ment ;  and  some  particulars  in  our  laws. 

All  the  lands  in  Virginia  have  been 

171      originally   granted  *as  vacant  lands. 

Whatever  might  have  been  the  policy 

at  the  first  settlement  of   the  colony,  large 

and  extensive  grants  were  made  soon  after. 

With  the  revolution,  it  became  an  object 
to  raise  a  revenue  from  the  sale  of  vacant 
lands,  without  requiring  any  actual  settle- 
ment or  cultivation.  Millions  of  acres  were 
disposed  of  to  purchasers  from  all  quarters 
upon  those  terms.  It  was  impossible  to 
calculate  upon  an  increase  of  population 
commensurate  with  such  extensive  grants. 
All  that  the  Commonwealth  required  of  the 
patentee  was  the  payment  of  his  taxes  upon 
the  lands  thus  acquired.  That  done,  the 
law  had  no  other  claim  upon  him.  Why 
then  must  he  make  an  actual  entry?  His 
patent  was  evidence  of  every  thing  that 
could  be  the  object  of  such  an  entry.  It 
was  founded  upon  an  actual  survey;  for 
making  which  he  paid  all  the  expense ;  this 
survey  was  founded  upon  an  actual  location, 
made,  or  supposed  to  be  made,  by  himself 
or  his  agent.  His  land-warrant  was  his 
authority  for  so  doing ;  and  his  entry  in  the 
surveyor's  books;  the  subsequent  survey 
made  pursuant  thereto;  and,  finally,  his 
patent,  were  all  so  many  evidences,  in  suc- 
cession, of  these  facts.  If  the  possession 
of  a  lessee  for  years,  at  common  law,  be 
construed  as  the  possession  of  him  that  hath 
title  to  the  freehold,  (without  entry,  or  re- 
ceipt of  rent, )  so  as  to  make  a  man  tenant 
by  curtesy  of  his   wife's    estate, (e)    surely 


(c)  Bro.  Abr.  tit  'Disseisin'  65:  4  Bac.  Abr. 
roarative,*  ad  flnem.  p.  214,  old  edit 

(d)  Co.  Lltt  240.  b. 

(e)  Vide  Harff.  Go.  Litt  29.  a.  note  8. 


•Pre- 


73 


I  MUNF. 


Virginia  Rsports,  Annotated. 


172-174. 


these  acts  done  by  the  patentee  or  his 
ag^ents,  (though  preparatory  to  a  patent, 
instead  of  being  subsequent  thereto,)  may, 
in  favour  of  a  purchaser  for  a  valuable  con- 
sideration, (and  such  every  patentee  from 
the  Commonwealth  is,)  be  construed  as 
equivalent  to  an  actual  entry,  into  lands 
granted  by  the  Commonwealth.  How  many 
thousand  titles  must  be  defeated,  if,  in  order 
to  transmit  an  inheritance  in  lands  so 
granted,  or  to  g«ve  validity  to  a  devise 
thereof,  or  to  any  other  conveyance,  an  ac- 
tual entry  and  corporeal  seisin  must  be 
proved  in  every  case?  It  would  be  both  a 
mischief,  and  an  inconvenience,  top  great 
for  the  law  to  adopt,  or  to  countenance. 

172  *Again ;  by  an  express  provision  in 
our   law,    actual  possession    need  not 

be  proved  to  maintain  a  writ  of  riglft.  If 
the  law  will  admit  a  patent,  as  evidence  of 
a  complete  title  in  the  demandant,  or  his 
ancestor  or  predecessor,  in  the  highest  and 
most  solemn  contest  concerning  lands,  will 
it  reject  such  evidence  in  an  action  merely 
possessory.  The  object  of  the  evidence  in 
both  cases  must  be  to  prove  an  hereditary 
right  in  the  original  patentee,  absolutely 
l)erfect,  so  as  to  be  capable  of  conveying  or 
transmitting  the  inheritance.  It  would 
seem  strange  if  we  were  to  reject  the  evi- 
dence of  this  patent  to  John  Fox,  in  this 
case,  as  insufiBcient  to  support  the  plain- 
tiff*s  title  derived  from  his  son,  and  dev- 
isee, and  thirty  years  hence  the  same 
patent  should  be  offered  and  admitted  as 
evidence  sufficient  to  maintain  a  writ  of 
right  for  recovery  of  those  lands,  or  others 
in  the  same  predicament. 

Nor  do  I  conceive  it  necessary  that  Henry 
Fox  should  have  made  an  actual  entry  upon 
the  lands  to  enable  him  to  convey  to  Mr. 
Clay.  Wherever  there  is  a  devise  of  lands, 
the  law  casts  the  freehold  upon  the  devisee 
before  entry  ;(a)  and,  by  the  will,  the  pos- 
session of  these  lands  was  in  Mrs.  Fox, 
until  she  had  made  the  appointment  to  her 
son  pursuant  to  her  husband's  will;  that 
appointment  being  made,  the  law  cast  the 
possession,  both  under  the  will  and  under 
the  deed  of  bargain  and  sale,  (in  which 
form  the  appointment  was  made,)  in- 
stanter,  upon  the  son.  His  possession  thus 
acquired  enabled  him  to  convey  all  the 
lands  of  which  he  was  not  actually  dis- 
seised. An  actual  entry  was  not  necessary 
to  be  made  by  either,  to  enable  the  plain- 
tiff to  maintain  an  ejectment,  (b) 

Upon  the  whole,  I  am  of  opinion  that  the 
plaintiff  was  entitled  to  recover  all  the 
lands  comprehended  within  the  lines  of 
John  Fox's  patent,  of  which  his  son  and 
devisee  was  not  actually  disseised,  by  the 
abatement  of  William  White,  at  the  time 
that  Henry  Fox  executed  the  conveyance  to 
the  plaintiff,  which  the  Jury  have  found  in 
their  verdict ;  and  therefore  that  there 

173  ought  to  be  a  venire  *facias  de  novo, 
to    ascertain    the    boundaries   of    the 

lands  not  comprehended  within  the  line  of 
White's  patent  for  350  acres ;  the  plaintiff 
being  entitled  to  the  residue. 

JUDGE  ROANE.     In  the  case   of    Birch 


(a)  Co.  Litt.  Ill,  a. 

(b)  ( 


Co.  LltL  840,  b.  Bull.  Nl.  Prl.  103:  S  Burr.  1897, 
Douffl.  468. 


V.  Alexander,  (c)  it  was  held  that  a  seisin  in 
the  Commonwealth  need  not  be  found; 
that  being  the  ultimate  point  beyond 
which  a  party  in  proving  bis  title  is 
not  bound  to  go.  Although  this  would 
seem  to  import  that,  in  all  the  derivative 
stages,  seisin  must  be  found,  yet  un- 
doubtedly the  finding  of  an  actual  seisin, 
or  corporeal  investiture,  may  be  supplied 
by  finding  other  things  deemed  by  the  law 
of  equal  validity  and  notoriety.  Thus,  un- 
der the  decision  in  Tabb  v.  Baird,(d)  it 
would  be  sufficient  to  find  that  a  defendant 
purchased  by  deed  of  bargain  and  sale, 
(which  is  considered  as  a  statutory  livery 
of  seisin,)  from  a  person  having  posses- 
sion. So,  as  a  fine  is  deemed  an  acknowl- 
edgment of  a  feoffment  of  record,  and  in 
which  livery  of  seisin  is  not  necessary  to 
be  actually  given,  the  supposition  and  ac- 
knowledgment thereof  in  a  Court  of  Record, 
however  fictitious,  inducing  equal  notori- 
ety, (e)  the  finding  of  an  assurance  of  that 
kind  would  be  equally  effectual,  were  it  not 
obsolete  in  this  country.  In  like  manner 
it  is  held,  that  letters  patent,  under  the 
great  seal,  amount  to  a  livery  in  law.(f) 
In  all  these  cases  an  actual  corporeal  tra- 
dition is  dispensed  with  by  the  law,  on  the 
ground  that  acts  of  equal  notoriety  with  it 
ought  to  have  an  equal  and  similar  effect. 
The  reason  of  this  holds  very  strongly  in 
relation  to  grants  of  land  in  a  new  country, 
where  the  proof  of  actual  possession  would 
be  very  difficult,  and  where,  in  some  sense, 
a  corporeal  investiture  of  the  land  has  been 
already  taken  by  the  entry  and  survey 
which  preceded  the  grant,  and  may  be  said 
to  be  admitted  and  sanctioned  thereby.  In 
the  case  before  us,  the  seisin  thus  acquired 
by  the  original  patentee  was  deduced  to  the 
present  appellant  by  the  deeds  of  bargain 
and  sale  stated  in  the  verdict,  as  to  all  that 
part  of  the  tract  in  question,  of  which  the 
appellees  were  not  in  possession  un- 
174  der  *William  White's  patent,  and  he 
is  entitled  to  recover  that  residue. 
But,  inasmuch  as  the  verdict  is  defective 
in  not  particularly  locating  in  the  plot 
White*s  patent,  and,  consequently,  does  not 
shew  where  that  surplus  lies,  the  verdict 
ought  to  be  supplied  in  this  particular,  and 
therefore  a  venire  de  novo  ought  to  be 
awarded. 

JUDGE  FLEMING.  It  appears  by  a  sur- 
vey and  plot  made  under  an  order  of  the 
District  Court  of  Franklin,  that  Fox's 
patent,  under  which  the  appellant  claims, 
contains  (instead  of  342)  440  acres;  and  it 
is  found  by  the  verdict,  that  White's  patent, 
containing  350  acres,  is  included  therein : 
but  no  discrimination  as  to  the  part  of  the 
plot  in  which  the  said  350  acres  lie;  so  as 
to  ascertain  the  boundaries  of  White's 
patent.  Therefore,  for  the  uncertainty,  I 
concur  in  opinion  that  the  judgment  be  re- 
versed, the  cause  remanded  to  the  Superior 
County  Court  of  Franklin ;  and  that  a 
ventre  de  novo  be  awarded. 

It  is  to  be  understood  as  the  unanimous 
opinion  of  the  Court,  that  a  patent  from 
the  Commonwealth  for  waste  and  unappro- 


(c>  1  Wash.  8». 

(d)  S  Call,  475. 

(e)  2  Bl.  Com.  848. 

(f )  5  Co.  94,  Barwlcke'8  case. 
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priated  lands  ^ives  to  the  grantee  a  suffi- 
cient seisin  to  enable  him  to  alien,  without 
having  ever  been  in  actual  possession  of 
the  premises,  by  a  personal  entrj  thereon. 
The  following  was  entered  as  the  opinion 
of  the  Court:  **  The  Court,  having  maturely 
considered,  &c.  is  of  opinion  that  the  special 
▼erdict  is  uncertain  and  insufficient  in  this ; 
that  it  appears  by  the  survey,  made  in  this 
cause  and  referred  to  in  the  said  verdict, 
that  the  boundaries  of  the  lands  claimed  by 
the  lessor  of  the  appellant  under  Fox's 
patent,  contain  440  acres,  within  which  the 
lands  designed  in  the  grant  to  the  appellee 
White,  containing  350  acres  only,  are  found 
by  the  Jury  to  lie,  without  discriminating 
the  metes  and  bounds  of  the  lands  contained 

in  the  last  mentioned  patent,  whereby 
175      the  boundaries  of  the   residue  *of  the 

said  440  acres  to  which  the  lessor  of 
the  appellant  is  entitled  may  be  ascer- 
tained ;  and  that  the  said  judgment  is  erro- 
neous." The  same  was  therefore  reversed 
and  annulled,  and  a  venire  facias  de 
novo  awarded. 


Atwell's  Administrators  v.  Towles.* 

Thursday,  April  1».  1810. 

I.  Boadst-Joiat  Obliffatioii— What  CoiwtltiitM-CaM 

«t  Bar.— At  the  foot  of  a  bond,  with  a  penalty  and 
condttlon  in  the  usual  form,  sismed  and  sealed  by 
J.  S..  a  writing  is  sitmed  and  sealed  by  T.  A.,  in 
the  followlnff  words:  "I^  T.  A.  Join  in  the  above 
obligation  with  J.  S..  and  am  his  security  for  the 
above  sum  of  — ,  (mentioning  the  sum  specified  in 
the  condition:)  this,  it  seems,  is  a  jointobllsration; 
and  Judfirment  may  be  rendered  a^rainst  T.  A.  for 
the  penalty,  to  he  discharged  by  the  sum  in  the 
condition,  with  interest 

a.  3aiiiet—5ane—Aj«igniiieat— Sufficiency. t— An  as- 
aisument  of  snch  an  instrument,  by  the  words, 
"I  assiirn  the  within  obligation,"  is  a  ffood  asaiflm- 
ment  of  the  claim  upon  T.  A.  as  well  as  J.  S. 

3.  SasMt— Same— Declaration  agalnAt  AdmlnUtrator 
of  One  Obllffor>-Allegations.S-qnasre,  whether  a 
declaration  ag^alnst  the  administrator  of  one  of 


*The  principal  case  was  distinsmished  in  M*Rea  y. 
Brown.  2  Munf.  48. 

tBonds.— See  generally,  monographic  note  on 
"Bonds"  appended  to  Ward  v.  Churn.  18  Gratt.  801. 

tSame— Assiirnment—See  generally,  monographic 
note  on  "Assl^nmenU"  appended  to  Rasrsdale  v. 
Haflry.  9  Gratt  400. 

{Joint  Bond-Death  of  One  Obtiffor— Effect.— At 
common  law,  where  two  or  more  jointly  signed 
an  obligation,  the  death  of  one  or  more,  when 
there  was  a  surviyor,  extinguished  the  debt 
as  to  the  decedent  or  decedents,  and  the 
obllfiration  survived  asrainst  the  survivor,  just 
as  if  no  others  had  ever  been  joined  with 
him  in  it  Upon  the  death  of  the  co-oblisror  the 
lesral  effect  of  the  obligation  was  an  obligation  of 
the  survivor  alone,  and  in  sninir  on  such  obligation 
and  pleadlnir  It  according  to  Its  leral  effect  it  was 
unnecessary  to  allude  to  the  decedent  parties  in 
any  part  of  the  declaration  or  pleadingB.  Reynolds 
V.  Hurst  18  W.  Va.  664.  citing  Miufire  v.  Field,  2  Wash. 
130:  BUlottv.  Lyell.  8  Call  268;  Atwell  v.  Milton.  4 
Hen.  A  M.  258;  Atwell  v.  Towles.  1  Munf.  181 ;  Brax- 
ton V.  Hllyard,  8  Munf.  49;  Crawford  v.  Dalffh,  2  Va. 
Cas.  sei;  Backus  v.  Taylor,  6  Munf.  488;  Macon  v. 
Crump.  1  Call  587;  Buster  v.  Wallace.  4  Hen.  &  M. 
82.  And  in  Somervllle  v.  Grim.  17  W.  Va.  808,  It  was 
said  (italics  ours) :    "Before  our  c^a^ti^^  if  one  obll- 


two  joint  obliffors,  averring  that  neither  the  de- 
fendant nor  the  other  obliffor,  nor  any  represen- 
tative of  his,  had  paid  the  debt;  (without  sutinp 
that  such  other  obligor  was  dead,  or  that  the  de- 
fendant's Intestate  had  survived  him;)  and 
alleffiuff,  in  assiffniuff  the  breach,  that  risrht  of 
action  had  accrued,  under  the  premises,  against 
the  defendant's  intesute.  (without  setting  forth 
in  what  manner,)  be  srood  after  verdict? 

4.  SaoMt— Debt  on|— JudifiBentl— Pom.— In  an  action 
of  debt  on  a  bond,  the  judgment  Is  always  entered 
for  the  penalty,  to  be  discharged  by  the  principal 
and  interest:  and,  if  that  exceed  the  penalty,  the 
defendant  has  his  election,  and  may  satisfy  it  by 
payiuff  the  penalty. 

0.  3aaMt— Satisfaction.— The  takinsr  in  execution  the 
body  of  one  of  two  joint  obliffors  is  no  satisfaction 
of  the  debt  and  does  not  bar  an  action  acralnstthe 
other  obliffor. 

6.  Evidence**— Copies— Statttte.—By  virtue  of  the  24th 
section  of  the  District  CJourt  law  of  1792,  the  copies 
therein  allowed,  are  srood  evidence  in  salts 
brought  since  that  act  took  effect;  althouffh  the 
fllinff  of  the  orifflnals  was  before  that  time. 

In  an  action  of  debt  on  behalf  of  Towles, 
executor  of  Lewis,  against  Thomas  At  weir  a 
administrators,  the  instrument  declared 
upon  was  a  bond  in  the  usual  form,  from  a 
certain  Johnson  Smith  to  Michael  Mont- 
gomery, in  the  penal  sum  of  1791.  14s.  4d. 
dated  the  9th  day  of  June,  1783,  and  condi- 
tioned to  be  discharged  by  the  payment  of 
891.  178.  2d.  the  first  day  of  September 
then  next  ensuing ;  with  a  writing  under-  - 
neatb  in  the  following  words: 

**I  Thomas  Atwell,  of  Prince  William,  do 
join  in  the  above  obligatioa  with  Johnson 
Smith,  and  am  his  security  for  the  above 
sum  of  eighty-nine  pounds  seven- 
176  teen  shillings  *and  two  pence;  as 
witness  my  hand  and  seal  this  21st 
day  of  June,  1783. 

''Thomas  Atwell.      (Seal.) 

**  Teste  Nathan  Hayes. 
•'Richard  Scott.*' 

On  this  instrument,  a  suit  was  brought 
in  the  General  Court  against  Johnson 
Smith ;  in  the  progress  of  which  Thomas 
Atwell  became  his  special  bail,  and  surren- 
dered him  to  the  Sheriff  of  Prince  William. 
At  a  General  Court  held  April  27th,  1786, 
he  confessed  judgment  in  custody,  and  the 
Sheriff  was  ordered  to  retain  him  in  execu- 
tion. Fourteen  years  after  this,  viz.  in 
1800,  the  suit  now  in  question  was  brought 
in  the  Haymarket  District  Court,  by  Oliver 


STor  in  a  Joint  bond  was  dead  and  the  other  llvinfir, 
the  action  could  only  be  a«ralnst  him  who  survived. 
It  was  irone  forever  as  to  the  representatives  of  the 
deceased  obligor.  His  estate  was  entirely  exoner- 
ated from  the  payment  of  the  debt  by  his  death; 
and  the  burden  was  wholly  upon  the  oblisror  that 
survived.  If  the  last  surviving  obligor  died  the  action 
remained  against  his  representatives/*  For  this  prop- 
osition the  same  authorities  are  cited  that  are  cited 
above  from  Reynolds  v.  Hurst.  18  W.  Va,  654.  See 
also,  foot-note  to  Elliott  v.  Lyell,  3  Call  268. 

I  Debt  on  Bond.— See  monographic  note  on  "Debt, 
The  Action  of"  appended  to  Davis  v.  Mead,  ISQratt 
118. 

IJttdipnents.— See  generally,  monographic  note  on 
"Judgrments"  appended  to  Smith  v.  Charlton.  7 
Gratt  426. 

**Bvldeiice.— See  monographic  note  on  "Evidence'* 
appended  to  Lee  v.  Tapscott,  2  Wash.  276. 
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Towles,  executor  of  Thomas  Towles,  who 
was  acting^  executor  of  Nicholas  Lewis, 
who  was  assignee  of  Butler  Bradburn,  as- 
signee of  Michael  Montgomery,  against 
Charles  Atwell,  administrator,  and  Anne 
At  well,  administratrix  of  Thomas  Atwell, 
deceased. 

The  declaration  made  profert  of  a  certi- 
fied copy  of  the  bond  and  endorsements, 
obtained  from  the  files  of  the  General 
Court,  (the  original  not  being  in  the  plain- 
tiff's power  or  possession,)  and  set  forth 
particularly  the  penal  part ;  the  condition ; 
the  writing  signed  and  sealed  by  Thomas 
Atwell;  and  the  several  assignments  en- 
dorsed upon  it;  stating  the  same  to  be  as- 
signments of  the  two  writings  obligatory  by 
endorsement  on  the  paper  containing  both ; 
by  reason  of  which  premises,  and  by  force 
of  the  act  of  Assembly  in  that  case  pro- 
vided, all  the  rights  that  vested  in  the  said 
Montgomery  accrued  to  the  said  Lewis :  and 
the  plaintiff  avers  that  the  said  Johnson 
Smith,  or  any  representative  of  his,  or 
either,  on  his  behalf,  hath  not  paid  the  debt 
aforesaid,  or  either  of  the  sums  of  money 
before  mentioned,  Ac.  but  the  same  yet  re- 
mains due  and  unpaid:  nevertheless  the 
said  Atwell,  against  whom  right  of  action 
accrued  under  the  premises,  did  not  pay 
the  said  debt,  or  either  of  the  said  sums  of 
money,  &c.  but  hitherto   to  pay   the   same 

debt  hath  entirely  refused,"  Ac. 
177  *The    defendant,    Charles    Atwell, 

pleaded  ^ ^payment  bv  Smith  and  no 
such  assignments;*'  to  which  the  plaintiff 
replied  generally.  At  the  trial,  the  plaintiff 
offered  in  evidAce  a  copy  of  the  record  of 
the  suit  first  above  mentioned ;  and  proved 
the  execution  of  the  writings  obligatory 
both  by  Smith  and  Atwell,  and  the  execu- 
tion of  the  assignments,  which  are  **of 
the  within  obligation ;"  and  this  was  all  the 
evidence  exhibited  to  the  Jury;  whereupon, 
the  counsel  for  the  defendant  prayed  the 
opinion  of  the  Court  * 'whether  the  writing 
obligatory,  signed  by  the  said  Thomas  At- 
well, deceased,  and  set  forth  in  said  record, 
can  properly  go  in  evidence  to  the  Jury ; 
or,  in  other  words,  whether  the  said  obliga- 
tion tallies  and  agrees  with  the  count  in 
the  declaration ;  and  also,  whether  the  writ- 
ings in  the  record,  importing  to  be  assign- 
ments, were  legal  assignments,  and 
sufficient  to  support  the  statement  thereof 
set  forth  in  the  declaration :  and  the  Court 
gave  it  as  their  opinion  that  the  said  obli- 
gation tallies  and  agrees  with  the  declara- 
tion ;  and  that  the  said  assignments  were 
legal  and  sufficient  to  support  the  state- 
ments of  the  assignments  made  in  the 
declaration :  to  which  opinions  the  counsel 
for  the  defendant  tendered  a  bill  of  excep- 
tions, which  was  accordingly  signed  and 
sealed.  The  Jury  found  the  issues  for  the 
plaintiffs,  and  judgment  was  entered  for 
1791.  148.  4d.  *'the  debt  in  the  declaration 
mentioned,"  to  be  discharged  by  the  pay- 
ment of  891. 178.  2d.  with  interest  thereon  at 
five  per  cent,  from  the  1st  of  September, 
1783;  and  the  costs;  **with  interest  thereon 
at  six  per  cent,  from  the  date  of  this  judg- 
ment (which  was  the  Ist  of  November, 
1804)  until  paid;"  whereupon  the  defend- 
ant appealed. 

Williams,    for   the  appellant.     If   Atwell 


was  bound  at  all,  it  was  only  for  891.  17a. 
2d.  and  not  for  the  penalty :  and,  if  for  the 
penalty,  the  judgment  is  erroneous,  because 
it  is  to  be  discharged  by  a  greater  sum 
than  the  penalty  itself.  This  was  either  a 
joint  obligation  of  Atwell  and  Smith,  or 
a  collateral  undertaking.     If   it    was 

178  a    joint   obligation,   the  *suit    being 
against  Atwell's   administrator,    and 

no  averment  that  he  survived  Smith,  the 
Court  will  not  presume  the  other  obligor 
dead;  and  if  he  be  living,  the  action  sur- 
vived against  him.  If  it  was  a  collateral 
undertaking,  the  declaration  should  have 
demanded  the  891.  17a.  2d.  only,  and  not  the 
penalty. 

The  record  from  the  General  Court  should 
not  have  been  received  as  evidence.  It  is 
true  that,  according  to  the  modern  deci- 
sions, where  a  bond  is  lost  or  destroyed,  the 
plaintiff  may  declare  on  a  copy :  but  that 
was  not  the  case  here.  So,  under  the  late 
law  concerning  District  Courts, (a)  the 
copy  in  this  case  might  have  been  received : 
but  that  act  can  only  apply  to  cases  arising 
since  it  was  passed.  Besides,  Atwell's  ob- 
ligation was  no  part  of  the  record  in  the 
General  Court;  the  suit  there  having  been 
brought  on  the    bond    of    Smith    alone. 

Botts,  for  the  appellee.  There  is  really 
but  one  point  in  this  cause;  and  that  is 
whether  this  appears  judicially  to  the  Court 
to  have  been  a  joint  bond,  on  which  the 
right  of  action  survived  against  Atwell. 
As  the  defendant  did  not  plead  that  the 
other  obligor  was  alive,  the  Court  will  not 
intend  it.  The  declaration  makes  out  a 
strong  implication  that  the  defendant's 
intestate  survived  Smith.  It  is  certainly 
defective,  but  only  states  the  case  defect- 
ively, and  does  not  state  a  defective  case. 
(b)  But,  if  the  declaration  was  bad,  the 
defendant  should  have  demurred,  or  moved 
in  arrest  of  judgment.  He  could  not,  upon 
the  trial,  object  to  the  evidence,  merely 
on  the  ground  of  its  insufficiency  to  main- 
tain the  action ;  since  it  agreed  precisely 
with  the  declaration,  (c) 

The  obligors  bind  themselves  as  com- 
pletely as  language  can  express.  The 
security  agrees  to  join  in  the  above  obli- 
gation. This  makes  the  bond  joint  to  all 
intents  and  purposes.  The  declaration  de- 
scribed it  exactly  as  it  was. 

As    to    the    objection    arising    from    the 
circumstance    that   the   principal   and    in- 
terest amount  to  a  greater  sum    than 

179  *the  penalty;  the  judgment  is  always 
for  the  penalty,  to  be  discharged    by 

the  principal  and  interest.  If  that  exceeda 
the  penalty,  the  defendant  has  his  choice, 
and  may    satisfy  it  by  paying  the  penalty. 

JUDGE  TUCKER  suggested  a  difficulty. 
The  body  of  Smith  being  in  execution, 
could  another  judgment  be  obtained  against 
Atwell? 

Botts.  The  doctrine  is,  that  taking  the 
body  is  no  satisfaction ;  but  you  may  still 
go  on  against  the  other  obligor. 

On  this  point,  Williams  admitted  the  law 
to  be  as  stated   by  Botts. 

Thursday,  April  26.  The  Judges  deliv- 
ered their  opinions. 


(a)  1  Rev.  Code,  p.  77,  s.  24. 

(b)  Rustaton  ▼.  Asplnall,  Dong.  079. 

(c)  Cuninffham  ▼.  Herndon,  S  Call,  680. 
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JUDGB  TUCKER.  On  perusing  the  rec- 
ord in  this  case,  I  can  discover  no  radical 
error  therein.  The  judgment,  being  en- 
tered for  interest,  at  six  per  cent,  per  ann. 
on  the  costs  of  the  suit,  at  first  I  thought  it 
was  erroneous ;  but  I  find  that  the  act  of 
1803, (a)  gave  interest  upon  costs;*  and  this 
judgment  was  rendered  before  that  act  was 
amended  at  the  next  session,  (b)  I  have 
had  some  doubts,  indeed,  in  what  manner 
the  plaintiff  ought  to  have  declared,  upon 
this  uncommon  obligation,  which  I  incline 
to  think  a  collateral,  and  not  a  joint  bond ; 
and  though,  perhaps,  upon  a  demurrer,  the 
declaration  might  have  been  considered  as 
faulty,  yet,  as  no  exception  was  then  taken 
to  it,  I  think  the  error  in  demanding  the 
penalty  (if  it  be  an  error)    is  cured   by   the 

statute  of  jeofails.  The  evidence 
180      was,  I  think,    *unexceptionable,    and 

very  properly  admitted.  Upon  the 
whole,  I  think  the  judgment  ought  to  be 
affirmed ;  althoufirh  a  skilful  pleader  might 
perhaps  have  puzzled  the  plaintiff's  coun- 
sel, and  the  Court,  by  a  judicious  and  well- 
timed  defence.  I  believe  and  hope  the 
justice  of  the  case  has  been  obtained ;  and, 
thinking  so,  I  am  unwilling  to  reverse  a 
judgment  when  I  cannot  satisfactorily  point 
out  an  error. 

JUDGE  ROANE.  The  bond  stated  in 
the  declaration,  was  undoubtedly  the  bond 
of  Atwell ;  and  that,  as  well  in  relation  to 
the  penal  part  thereof,  as  the  condition. 
Stronger  words  could  not  have  been  used 
by  him  to  testify  his  willingness  to  be 
t>oand  thereby,  and  the  writing  containing 
the  same  sealed  and  delivered  by  him.  A 
contrary  decision  would  go  the  full  length, 
therefore,  of  afiSrming  that  an  obligor  can- 
not adopt,  by  reference,  (by  any  words 
whatsoever,)  a  previous  obligation,  as  Itis 
obligation,  and  become  a  party  thereto;  a 
position  which  is  entirely  interdicted  by  the 
rules  of  law,  which  regard  substance, 
rather  than  the  forms  used,  in  relation  to 
this  subject.  But,  although  this  was  the 
bond  of  Atwell,  it  was  his  joint  bond 
merely.  The  expression  is,  ^'I  agree  to 
join  in  the  above  obligation,  and  to  be  the 
security  of  J.  8.,"  which  expression  is 
abundantly  satisfied  by  considering  it  as  a 
joint  bond,  and  there  is  nothing  therein  to 
import  that  a  several  one  was  intended. 
In  the  case  of  Harrison  v.  Field, (c)  it  is 
said  by  one  of  the  Judges,  that  there  may 
be  good  reasons  with  an  obligor  to  prefer 
a  joint  bond  to  a  joint  and  several  one ; 
such,  for  example,  as  those  resulting  from 
the  doctrine  of  survivorship.  In  5  Bac.  164, 
It  is  said  that  if  three  bind  themselves  in 
a  bond  "conjunctim,  et  quemlibet  eorum," 
it  is  yet  only  a  joint  bond,  by  reason  of 
the  word  ''conjunctim;"  and  that  the  word 
^'quemlibet*'  cannot  make  it  several;  it 
being  inserted  only  to  shew  more  strongly 
that  they  should  all  be  bound,  but  not  that 
they  should  be  severally  bound.     This  case 


(a)  2  Rev.  Oode,  p.  80,  c  29.  8.  5. 

*Note  by  the  Reporter.  It  has  since  been  decided, 
on  ariminent.  in  the  case  of  M'Rea  ▼.  Brown.  April 
2d.  1811.  that  interest  on  costs  could  not  properly  be 
allowed,  under  the  aboye-mentioned  act  of  1808.  In 
this  case,  the  point  was  not  made  in  armament,  and 
appears  to  have  been  noticed  by  Judge  Tucksb 
only. 

(b>  2  Rev.  Code,  c.  67.  s.  2. 

(c)  3  Wash.  18& 


is  infinitely  stronger  than  the  case  at    bar, 
in  which  there  are  no  words  whatever 

181  *importing  or  seeming  to  import,  that 
the  bond  should  be  several. 

Being  a  joint  bond,  therefore,  and  made 
in  the  year  1783,  it  is  of  the  very  substance 
and  gist  of  the  action,  when  one  obligor 
or  his  representatives  is  sued,  to  aver  in 
the  declaration  that  that  obligor  survived 
his  companion;  for,  if  they  are  both  alive, 
the  action  must  be  against  both ;  and,  if 
his  companion  survived  him,  the  action 
against  his  representatives  is  gone  for 
ever.  I  do  not  require  any  particular  tech- 
nical form  of  words  in  the  declaration  to 
charge  this,  but  the  fact  must  be  substan- 
tially stated:  it  cannot  be  dispensed  with, 
under  the  decisions  of  this  Court,  which 
are  too  numerous  and  too  well  known  to  the 
bar  to  be  particularly  mentioned.  Let  us 
see  whether  any  thing  like  a  positive  aver- 
ment is  contained  in  the  declaration  before 
us.  There  is  an  averment  **that  neither 
the  said  J.  8.  or  any  representative  of 
his"  has  paid  the  debt.  This,  at  most, 
only  charged,  by  implication,  that  J.  S. 
was  dead  and  had  a  representative :  it  does 
not,  however,  come  up  to  the  point  of  stat- 
ing that  he  died  in  the  life-time  of  Atwell. 
It  therefore  avers  nothing,  to  give  the 
action  against  Atwell's  representatives. 
Again,  it  is  stated  in  the  breach,  that  the 
said  *  *  Atwell,  against  whom  right  of  action 
accrued  under  the  premises,"  did  not  pay: 
but  this  again  does  not  come  up  to  the 
desideratum:  it  not  only  states  an  infer- 
ence in  law,  instead  of  the  averment  of 
the  necessary  fact;  but  that  inference  may 
have  arisen  in  the  mind  of  the  drawer  of 
the  declaration,  from  a  misapprehension 
of  the  purport  of  the  bond ;  in  consequence 
(perhaps)  of  his  erroneously  taking  it  to 
be  a  several  bond,  as  well  as  a  joint  one.  It 
is  not  the  province  of  a  plaintiff  to  state 
merely  the  inferences  of  law  in  his  decla- 
ration, but  those  facts  also  on  which  they 
are  founded,  and  which  torm  the  founda- 
tion of  his  claim.  This  declaration  then 
is  radically    defective    in    substance; 

182  *and  I  regret   to  say   that   the  judg- 
ment of  the  District  Court    must,    on 

this  ground,  be  reversed.* 

JUDGE  FLEMING  entertained  doubts 
whether  the  judgment  was  right  or  wrong  ; 
but  said  it  was  always  a  rule  with  him  in 
such  cases  to  afiirm  it.  He  therefore  con- 
curred with  JUDGE  TUCKER ;  and,  by  a 
majority  of  the  Court,  the  judgment  was 
affirmed.  

183  *Dilliard  v.  Tomlinson  and  Others ; 
And  Wyatt,  Administrator  of  Curtis,  v. 
Muse  and  Wife  and  Kemp. 

April,  isia 
I.  IntsnU*  —  Personalty  —  Pirtflbutlon  --  Righto      of 


*Af  ter  this  case  was  decided,  Judob  Roanb  stated. 
as  a  circumstance  shewiair  the  importance  of  the 
requisite  averment  in  the  declaration,  that  in  the 
case  of  Atweirs  Adm'rs  ▼.  Milton,  decided  in  this 
Ck>art  (Tide  4  H.  &  M.  258),  upon  a  covenant  in 
which  the  same  parties  above  named  (Atwell  and 
Smith)  were  joined,  it  was  stated,  by  way  of  impli- 
cation, in  the  declaration,  that  Smith  survived 
Atwell:  whereas,  in  the  present  case,  it  is  said  to 
be  implied  from  the  statement  made  In  thfs  decla- 
ration, that  Atwell  survived  Smith  I  and  that  he 
believed,  Jndflrment  was  rendered  in  that  case 
accordingly!— Note  in  Original  Edition. 

—See    generally,    monographic   noU  on 
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Mother— Statate.— It  is  now  settled,  that  tlie 
mother  of  an  Infant  who  died  intestate,  between 
the  1st  of  October,  1703.  (when  the  suspended  acts 
of  1798  took  effect.)  and  the  28d  of  January,  1802, 
(when  the  act  "concerning  the  distribution  of 
unbequeathed  personal  estate.*'  was  passed.)  or 
any  of  her  issue,  by  a  person  other  than  the 
father,  was  not  entitled  to  any  part  of  such  in- 
fant's personal  estate  derived  immediately  from 
the  father, 
a.  Same*— Same— 5ame— Same.— But  the  law  was 
otherwise  relative  to  the  property  of  an  infant 
who  died  intesute,  between  the  1st  of  January, 
1787.  (when  the  acts  of  1786  took  effect.)  and  the  Ist 
of  October.  1798;  the  distribution  during  that  in- 
terval beinff  regulated  by  the  acts  of  1785.  c.  61. 
and  c.  Oa 

3.  Same*— Same— Same— Same.  —  Neither  was  the 
mother,  or  her  issue,  as  above  mentioned,  ex- 
cluded, where  the  property  was  derived,  not  im- 
mediately, but  by  intervening  succession,  from 
the  father. 

4.  Executors— Hire  of  Slaves— Liability  for  Interest 
Thereoii.t— An  executor  or  administrator,  hiring 
slaves  belouffinff  to  the  estate  of  his  testator  or 
intestate,  ouffht  not  to  be  charged  with  interest 
on  such  hire  from  the  day  it  became  due:  (no 
proof  appearing  that  it  was  then  collected,  or 
that  Interest  from  that  day  was  received  upon  it;) 
but  a  reasonable  time,  to  collect  and  apply  the 
money,  should  be  allowed  before  the  commence- 
ment of  interest. 

5.  Same— Same— 5ame.— In  such  case,  no  interest 
ouGTht  to  be  charged  where  the  rlffht  to  the  slaves 
was  in  dispute,  and  it  was  doubtful  to  whom  the 
money,  when  collected,  should  be  paid;  no  proof 
appearing  that  the  executor  or  administrator  re- 
ceived any  interest,  or  made  any  profit, 

6.  Chancery  Practice— Interest— Statute.— Prior  to 
the  1st  of  May,  1804,  (when  the  act  "concerning  the 
proceedings  in  the  Courts  of  Chancery,  and  for 
other  purposes,"  took  effect,  see  8  Rev.  Code,  p. 
80,)  the  Courts  of  CJhancery.  on  debts  not  bear- 
ing interest  in  terms,  could  not  grant  interest 
subsequent  to  the  date  of  the  decree.  S*See 
Deans  v.  Scriba.  3  Call.  415. 

7.  Intents*— Profits  of  Estate— DUtribution.— The 
profits  of  the  estate  of  an  Infant  dying  intestate, 
(includinir  the  Increase  of  slaves.)  accruing  to 
such  infant  in  his  or  her  life-time,  but  not  applied 
to  his  or  her  use.  or  otherwise  lawfully  disposed 
of,  ought  to  go  to  the  person,  ox  persons,^  inherit- 
ing such  estate  generally. 


"Infants"  appended  to  Caperton  v.  Gregory,  11 
Gratt.  606, 

•See  (•)  on  page  77. 

tBxecutors— Debts  Due  Estate— Liability  for  Interest 
Thereon.— On  the  authority  of  the  principal  case,  in 
Whitehom  v.  Hines.  1  Munf.  688.  interest  on  the 
hire  of  slaves  was  disallowed.  And  the  decree  in 
Cavendish  v.  Fleming,  S  Munf.  201.  was,  on  the  au- 
thority of  the  principal  case,  held  erroneous  in 
charging  the  executor  with  Interest  from  the  time 
the  debts  became  due,  without  any  proof  of  their 
having  been  then  received.  In  this  case  (Caven- 
dish V.  Fleming),  the  court  said  (p.  801),  that  an 
executor,  except  as  to  debts  lost  by  his  negligence,  or 
improper  conduct,  is  chargable  with  interest  only 
on  his  actual  receipts. 

When,  however,  a  debt  is  returned  in  an  in- 
ventory of  an  executor  without  its  being  noted 
as  eith*er  worthless  or  doubtful,  it  will  be  pre- 
sumed, when  he  settles  his  accounts,  after  am- 
ple time  has  elapsed  for  him  to  have  collected 
such  debt,  that  he  has  in  fact  collected  it  in  full; 


These  two  cauaes  were  argued  together, 
on  the  main  subject  of  controversy;  (viz. 
whether  the  decision  of  this  Court  in  Tom- 
linson  v.  Dilliard,  3  Call,  120,  should  be  re- 
considered, and  confirmed  or  rescinded;) 
though  several  other  distinct  points  oc- 
curred in  each  case. 

The  cause  of  Tomlinson  v.  Dilliard  having 
been  '* remanded  to  the  High  Court  of 
Chancery,  for  accounts  to  be  taken,  and 
further  proceedings  to  be  had  therein,  ac- 
cording to  the  principles  of   that  de- 

184  cision,"  was,  in  conformity   to    *the 
act  of  assembly,  sent  to  the   Superior 

Court  of  Chancery  for  the  District  of  Wil- 
liamsburgh ;  which  Court  thereupon  decreed 
*'that  the  defendant  George  Dilliaxd  deliv- 
ered to  the  plaintiffs  all  the  slaves  of 
Benjamin  Bdloe  Tomlinson,  the  infant  in- 
testate, which  came  to  him  from  Benjamin 
Tomlinson  his  father,  and  account  for 
their  profits ;  that  he  also  account  with  the 
plaintiffs  for  the  other  personal  estate 
which  came  to  the  said  intestate  in  the 
same  manner,  and  pay  what  shall  be  due 
thereon ;  which  several  accounts  were  di- 
rected to  be  taken  by  a  commissioner,  who 
reported  a  balance  due  from  the  defendant 
on  the  1st  of  January,  1802,  of  2101.  5s.  6d. 
consisting  of  1951.  4s.  6d.  principal,  (being 
all  (except  41.  2s.  2d. )  for  the  hire  of  slaves, ) 
and  151.  Is.  Id.  interest;  as  per  statement 
annexed,  in  which  the  interest  was  charged, 
on  the  sums  which  annually  became  due, 
from  the  1st  day  of  July  in  each  year. 

The  defendant  excepted  to  the  report  for 
the  following  reasons: 

1.  ''That  the  hires  of  the  several  slaves 
are  extended  at  too  high  a  price,  the  said 
slaves  being  by  no  means  worth    so  much ; 

2.  ''That  interest  is  charged  on  the  amount 
ot  the  hire  of  the  slaves ;  which  ought  not 
to  be;  for  the  hire  of  slaves,  and  the 
rent  of  lands,  is  always  given  in  lieu  of 
interest ; 

3.  "That  the  defendant  is  not  allowed 
a  sufficient,  sum  for  maintenance  of 
the  slaves;  the  maintenance  of  which 
forms  an  item  of  credit  in  the  said  report. 

The  Chancellor,  on  the  26th  of  July,  1803, 
disallowed  the  exceptions,  and,  confirming- 
the  report,  decreed  that  the  defendant  pay 
unto  the  plaintiffs  the  sum  of  2101.  5s.  6d. 
with  interest  on  1951.  4s.  5d.  part  thereof, 
at  the  rate  of  6  per  centum  per  annum ; 
from  the  first  day  of  January,  1802,  "till 
paid;"  and  their  costs  in  the  Courts  of 
Appeals  and  Chancery :  to  which  decree,  on 
the  petition  of  the  defendant,  a  writ  of  su- 
persedeas was  awarded  by  this  Court. 

185  *In    the    case    of     Wyatt,    Admin- 


and  he  should  be  charged  with  such  debt  as  if  col- 
lected at  such  reasonable  time  as  it  ought  to  have 
been  collected  in.  Anderson  v.  Piercy,  20  W.  Va. 
824, 896,  citing^  principal  case. 

For  further  Information  on  this  subject,  see  mono- 
graphic note  on  "Executors  and  Administrators** 
appended  to  Rosser  v.  Deprlest,  5  Qratt  6. 

Practice  In  Court  of  Appeals— Rehearing.— The  prin- 
cipal case  was  cited  in  Hllb  v.  Peyton.  22  Oratt.  560. 
as  precedent  for  reconsideration  of  a  previous  deci- 
sion. In  P.  C.  &  St.  L.  Ry.  Co.  v.  Board  of  Public 
WorlEs,  38  W.  Va.  264,  the  principal  case  is  cited  as 
precedent  for  overruling  the  second  point  of  the 
syllabus  In  Low  v.  County  Court,  27  W.  Va.  786u 
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iatrator  of  Curtis,  the  bill  (originally 
filed  in  the  late  High  Court  of  Chancerj, 
on  behalf  of  Charles  Curtis,  of  the  County 
of  Middlesex,  and  his  infant  daughter 
Blizabeth,  against  Peter  Kemp,  executor, 
and  Harriet  Murray,  only  surviving  child 
of  William  Murray,)  stated,  that,  about  the 
beginning  of  the  year  1787,  the  said  William 
Murray  died,  leaving  a  widow,  Mrs.  Anne 
Murray,  and  three  daughters,  Mary  Anne, 
Harriet,  and  Fanny;  that  he  left  a  will, 
whereby  he  disposed  of  his  lands,  slaves  and 
personal  estate  among  his  said  three 
daughters ;  that  the  widow,  in  due  form 
of  law»  renounced  all  benefit  from  the  said 
will,  and,  some  time  after,  married  the 
plaintiff  Charles  Curtis,  by  whom  she  had 
three  children,  Christopher  and  Joanna 
Curtis,  and  the  plaintiff  Elizabeth ;  that, 
in  March  1793,  Mary  Anne  Murray,  one  of 
the  daughters,  died  under  age,  unmarried, 
and  intestate,  leaving  next  of  kin  her 
mother  and  two  sisters  aforesaid,  and  her 
half  brother  and  half  sister  Christopher  and 
Joanna;  that  the  said  Joanna  Curtis  died 
in  July  following ;  that  the  plaintiff  Eliza- 
beth was  born  some  time  before  the  month 
of  April,  1795,  at  which  time  the  said 
Fanny  Murray  died,  an  infant,  unmarried 
and  intestate ;  that,  in  the  same  month,  and 
after  the  death  of  the  said  Fanny,  Chris- 
topher Curtis  died;  and  that  Anne,  the 
wife  of  the  plaintiff  Charles,  died  in  Au- 
gust following. 

The  plaintiffs  contended  that,  on  the 
death  of  Mary  Anne  Murray,  Charles  Cur- 
tis, in  right  of  his  wife  became  entitled  to 
l-4th  of  the  slaves  and  other  personal  prop- 
erty of  the  said  Mary  Anne ;  that  another 
one  fourth  vested  in  Fanny  Murray ;  that 
Harriet  Murray  became  also  entitled  to  one 
fourth;  and  the  remaining  one  fourth 
vested  in  Christopher  and  Joanna  Curtis,  in 
equal  shares;  that,  on  the  death  of  Joanna, 
her  share  vested  in  her  father ;  that,  on 
the  death  of  Fanny  Murray,  one  third  of 
her  slaves  and  personal  estate  vested  in 
Charles  Curtis,  in  right  of  his  wife ;  one 
third  in  Harriet  Murray;  and  the 
186  remaining  one  *third  in  the  plaintiff 
Elizabeth  and  Christopher  her 
brother,  in  equal  moieties;  and  that,  on 
the  death  of  Christopher,  his  share  both  of 
the  estate  of  Mary  Anne  and  Harriet  vested 
also  in  his  father.  They  submitted  their 
case  to  the  Court,  and  prayed  decree  ac- 
cording to  their  rights. 

The  defendants,  by  their  several  nnswers, 
admitted  the  truth  of  the  allegations  in  the 
bill;  whereupon  the  Chancellor  decreed, 
that,  as  to  the  real  estate,  the  bill  be  dis- 
missed ;  but,  as  to  the  personal,  that  the 
defendant  Peter  Kemp  do  render  an  account 
of  his  administration  befoife  Commission- 
ers, and  deliver  and  pay  to  the  plaintiff, 
Charles  Curtis,  one  half  of  the  slaves  and 
other  personal  estate  of  Mary  Anne  Mur- 
ray, and  four  equal  seventh  parts  of  the 
slaves  and  other  personal  estate  of  Fanny 
Murray;  and  to  the  plaintiff  Elizabeth 
Curtis,  one  equal  seventh  part  of  the  said 
slaves  and  other  personal  estate  of  the 
said  Fanny  Murray. 

The  decision  of  the  Court  of  Appeals  in 
the  case  of  Tomlinson  v.  Dilliard  having 
taken  place   subsequently    to   this  decree, 


Thomas  Muse,  and  Harriet  his  wife  (for- 
merly Harriet  Murray)  and  Peter  Kemp 
preferred  a  bill  of  review ;  being  advised 
that  the  original  bill  ought  to  have  been 
entirely  dismissed,  ^*  because,  according  to 
the  statute  of  distributions,  the  mother  of 
the  said  Mary  Anne  and  Fanny  (who  died 
infants  and  unmarried)  and  the  children 
of  their  said  mother  b;  a  second  husband, 
were  expressly  excluded  from  any  share  of 
the  property  which  they  derived  from  their 
father;**  to  which  bill  of  review  the 'de- 
fendants demurred,  and  the  plaintiffs 
joined  in  demurrer.  The  Chancellor,  on 
argument,  overruling  the  demurrer,  re- 
versed his  former  decree  in  toto,  and  dis- 
missed the  original  bill  with  costs; 
whereupon  an  appeal  was  taken  by  Charles 
Curtis  and  Elizabeth  Curtis ;  which  after- 
wards abated  by  the  death  of  the  former, 
and  was  revived  in  the  name  of  Peter 
Wyatt  his  administrator. 
George  K.  Taylor,  Wickham  and 
Randolph,      for       the        appellants, 

187  ^contended  that  the   opinion   of   this 
Court,  formerly  expressed  in  the  case 

of  Tomlinson  v.  Dilliard,  was  erroneous,  and 
might  yet  be  retracted ;  the  decree  of  the 
Court  of  Chancery  having  been  interlocu- 
tory only.  The  two  appeals  now  in  ques- 
tion, and  several  others,  had  been  brought 
up  for  the  express  purpose  of  having  the 
point  reconsidered ;  the  public  mind  being 
generally  dissatisfied,  and  the  law  not  con- 
sidered as  settled  by  a  single  decision, 
concerning  the  propriety  of  which  so 
great  a  diversity  of  opinion  existed. 

Hay,  Nicholas,  Warden  and  Call,  for  the 
appellees,  controverted  these  positions;  in-, 
sisting  that  this  subject,  having  been  de- 
cided, ought  not  again  to  be  discussed ;  and 
if  discussed,  ought  to  be  decided  precisely 
as  before. 

The  argument  on  both  sides  was  sup- 
ported with  great  zeal  and  ability,  during 
the  9th,  10th,  11th,  13th  and  14th  days  of 
March,  1809;  but  a  small  part  only  can  be 
comprehended  within  the  limits  of  this 
work. 

I.  In  support  of  the  first  point,  (viz.  that 
this  Court  had  erred  in  the  case  of  Tomlin- 
son V.  Dilliard, )  it  was  said  that  the  in- 
tention of  the  legislature  in  the  27th 
section  of  the  act  of  distributions  (a)  could 
not  have  been  to  adopt,  as  to  personal  es- 
tate, the  mh  and  6th  sections  of  the  act  to 
reduce  into  one  the  several  acts  directing 
the  course  of  descents;  those  sections  being 
provisos,  and  containing  terms  properly 
applicable  to  real  estate  exclusively ;  such 
as  the  words  **purchase  or  descent," 
"dower  and  curtesy."  An  infant  cannot 
take  personal  estate  by  purchase  or  descent 
from  father  or  mother.  If  the  clause  be 
taken  at  all,  it  must  be  taken  altogether. 
If  so,  there  must  be  dower  or  curtesy  in  the 
personal  estate ;  which  would  be  absurd. 

Suppose  the  words  donation,  grant,  last 
will  and  testament,  and  intestacy,  sub- 
stituted in  their  proper  places  in  those 
provisos,  so  as  to  make  them  apply  to 

188  personal  estate;  *still    the   effect,    as 
to  the  clause  relating  to  property   de- 
rived from  the  mother,  would  be  nugatory ; 


(a)  1  Rev.  Code,  p.  164. 
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since,  by  the  marriage,  all  the  wife's  goods 
and  chattels  belong  to  the  husband. 

In  the  commencement  of  the  27th  section 
aforesaid,  the  legislature  was  extending 
privileges  to  the  widow  to  which  she  was 
not  before  entitled ;  yet,  by  this  construc- 
tion, the  concluding  part  is  to  deprive  her 
of  the  whole,  in  case  of  the  death  of  her 
child. 

Again;  the  difficulty  of  applying  the 
principle  of  preferring  the  blood  of  the 
first  purchaser  to  the  case  of  chattels  is 
extreme ;  since,  in  every  case,  it  would  be 
necessary  to  ascertain  whether  sheep,  hogs, 
or  other  things  of  a  fluctuating  and  transi- 
tory nature,  were  derived  from  the  father 
or  mother. 

A  construction  big  with  so  many  difficul- 
ties, inconveniences  and  absurdities,  ought 
to  be  avoided  if  possible,  and  the  Court 
should  be  astute  to  get  rid  of  them.  This 
may  be  done  either  by  construing  the  pro- 
visos in  the  act  of  descents  as  applying  to 
the  subject  matter  only;  (which  is  lands;) 
or  by  rejecting  them  as  to  personal  estate, 
on  account  of  the  absurd  consequences 
which  would  otherwise  result  ;(a)  or, 
thirdly,  by  construing  the  two  acts  (which 
both  passed  at  the  same  session)  as  one 
instrument,  and  transposing  the  sentences 
so  as  to  connect  them  properly,  and  make 
their  meaning  consistent  and  rational. 

With  respect  to  authorities,  Cutchin  v. 
Wilkinson,  1  Call,  1,  was  relied  upon  as  in 
conflict  with  Tomlinson  v.  Dilliard,  and 
deciding  substantially  the  same  question. 
If  the  point  was  not  argued  in  that  case,  it 
must  have  been  because  the  members  of 
the  bar  thought  it  too  plain  for    argument. 

To  shew  the  power  of  the  Courts  to  cor- 
rect the  phraseology  of  laws,  by  restrain- 
ing, enlarging,  or  modifying  general  words 
for  the  purpose  of  meeting  the  intention 
of  the  legislature,  Brown  v.  Turberville,  2 
Call,  395,  was  cited  as  a  stroncr  case;  also 
Martin  v.  Ford,  5  T.  R.  103;  Wil- 
189  Hams  *v.  Pritchard,  4  T.  R.  2,  and 
Rex  V.  Pitt,  3  Burr.  1338,  Lord  Mans- 
field's observations. 

The  counsel  on  the  other  side  observed 
that  all  these  arguments  relate  to  the  pol- 
icy of  the  law,  or  what  it  ought  to  be ;  not 
to  the  meaning  of  the  law,  or  what  it  is. 
The  words  of  the  statute  are  certainly  in 
favour  of  the  construction  we  contend  for: 
and  quoties  in  verbis  nulla  ambiguitas,  ibi 
nulla  constructio  contra  verba  fienda  est. 
VDu  an  appeal  to  the  common  sense  of  man- 
kind 999  out  of  1000  would  be  of  opinion 
that  the  legislature  intended  what  they 
Said. 

Neither  does  that  construction  lead  to 
the  absurd  consequences  imagined.  Why 
should  the  words  curtesy,  dower,  Ac,  be 
interpolated  as  to  personal  property,  when 
such  words  are  altogether  unnecessary,  and 
would  be  absurd?  And,  as  to  the  incon- 
gruity of  extending  and  diminishing  the 
rights  of  the  widow  in  the  same  section, 
there  is  none:  her  rights  are  extended  in 
one  respect,  and  diminished  in  another,  so 
as  to  put  them  on  a  reasonable  footing. 

The  want  of  reciprocity  in  the  provisions 
of  the  act  proves  nothing :  for,  in  law  gen- 
erally, the  rights  of  husband  and  wife    are 


(a)  1  Bl.  91. 


not  reciprocal:  yet  the  Courts  must  obey 
the  law.  Nor  should  the  decision  of  the 
question  be  affected  by  the  difficulty  of 
identifying  the  property;  since  greater 
difficulty  often  occurs  in  cases  of  execu- 
tory devises  of  personal  estate.  The  tenant 
for  life  takes  and  uses  it  at  pleasure;  and^ 
after  his  death,  if  he  lives  a  hundred  years^ 
the  identity  must  be  proved. 

II.  As  to  the  second  point ;  that  the  opin- 
ion heretofore  expressed  did  not  preclude 
the  Court  from  reconsidering  the  subject ; 
the  counsel  for  the  appellants  admitted  the 
general  rule  that  a  final  decision,  by  any 
Court  of  competent  jurisdiction  within  the 
Commonwealth,  (not  appealed  from  or  re- 
versed,) is  a  bar  as  to  the  same  point. 
This  principle  is  universal ;  and  does  not 
apply  to  the  Court  of  Appeals  only.  On  a 
scire  facias  or  action  of  debt  on  a  judgment, 
the  original    judgment  is   not   exam- 

190  inable.     So,  *when  tnis  Court  decides 
on  a  final  decree,  its  decree    is  final : 

but  the  case  is  otherwise  where  it  decides 
on  an  interlocutory  decree:  in  that  case, 
this  Court  stands  in  the  place  of  the  Chan- 
cellor, and  is  clothed  with  all  his  privi- 
leges. At  common  law  no  appeal  lies  from 
a  judgment  not  final :  but  not  so  in  Chan- 
cery. This  Court  is  authorized  by  the  act 
of  assembly  to  take  cognisance  of  interloc- 
utory decrees,  which  the  Chancellor  can 
alter  whenever  he  pleases.  He  has  power 
to  revise  them ;  why  not  then  this  Court? 
Suppose  a  plain  case  of  mistake;  a  receipt 
lost,  and  afterwards  found.  The  Chancel- 
lor would  surely  have  a  right  to  alter  his 
interlocutory  decree  according  to  the  docu- 
ment so  found.  When  the  Court  of  Appeals 
has  decided  on  an  interlocutory  decree,  the 
cause  is  not  ended,  though  it  goes  off  the 
docket  here ;  for  either  party,  at  pleasure, 
may  bring  it  here  again.  Though  a  new 
appeal  bond  is  given,  the  whole  record  is 
sent  up,  and  the  whole  case  is  before  the 
Court. 

The  decision,  therefore,  in  Tomlinson  v. 
Dilliard,  being  interlocutory,  does  not  oper- 
ate as  a  bar  to  a  different  decision  at  this, 
time. 

Neither  is  it  a  binding  precedent.  The 
Court,  it  is  true,  ought  not  to  retract  its  de- 
cisions, except  on  such  grave  and  weighty- 
grounds  as  apply  to  this  case.  But  those 
decisions  ought  not  to  be  irrepealable  and 
irreversible,  however  erroneous.  Tbia 
Court  must  be  conscious  of  not  being  ex- 
empt from  the  lot  of  humanity ;  and  the 
country  would  be  better  satisfied,  if  it 
should  pursue  the  course  of  correcting  ita. 
decrees  when  discovered  to  be  certainly 
wrong.  In  the  cases  of  Cutchin  v.  Wilkin- 
son, (b)  The  Commonwealth  v.  Beaumar- 
chais,(c)  Barnet  v.  Darnielle,  (d)  and  Mur- 
ray v.  Carrotte,  Costars  and  Co.  (e)  the 
decisions  were  reconsidered  at  subsequent 
terms,  and  not  regarded  as  binding  pre- 
cedents.* 

191  *On   the   other   side   it  was  urged 
that,  according  to  this   doctrine,    the 


;b)  1  Call,  I. 
Call,  122. 
8  Call.  413. 
.  .  MS. 

*Note.  It  does  not  appear  from  the  reported 
cases,  but  from  the  Orderbooks.  that  this  observa- 
tion was  correct— Note  In  Original  Edition. 


(c)  3( 

(d)  8< 
<e)  M 
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decisiona  of  this  Court  would  be  perpetually 
fluctuating;  and  great  mischiefs  would 
arise  from  the  uncertainty  of  the  law. 
This  subject  has  been  discussed  between 
these  very  parties;  and  Tomlinson  is  now 
in  possession  of  the  property  under  the  de- 
cree of  this  Court.  Nothing  was  said  in 
the  petition  for  the  supersedeas  about 
bringing  the  merits  of  the  case  on  the 
main  point  into  controversy  again.  The 
decision  excited  universal  attention,  and 
was  generally  acquiesced  in.  A  vast  deal 
of  property  must  change  its  owners,  if  that 
decision  be  now  reversed;  and,  after  all,  a 
future  Court  might  reverse  the  reversing 
decision. 

Cases  may,  indeed,  be  reargued,  during 
the  same  term,  or  afterwards,  before  the 
opinion  of  the  Court  is  finally  entered. 
But  precedents  when  once  established  are 
obligatory  upon  the  Court.  The  general 
assembly,  by  the  act  ^*concerning  the  dis- 
tribution of  unbequeathed  personal  estate,*' 
passed  January  22, 1802,  (a)  shewed  that  they 
considered  the  case  of  Tomlinson  v.  Dilliard 
as  a  binding  authority  as  to  past  cases,  and 
not  to  be  shaken  but  by  a  legislative  act. 
They  therefore  passed  a  prospective  law  to 
provide  for  future  cases  only. 

The  Court  should  pause  befor^  it  estab- 
lish a  principle  which  would  detract  from 
the  solemnity  of  its  own  decisions.  If  the 
gentlemen  succeed  in  what  they  contend 
for,  the  question,  instead  of  being  more  at 
rest,  will  be  more  unsettled.  There  being 
two  opposite  decisions  of  this  tribunal, 
who  is  to  decide  which  is  to  prevail? 
Would  we  be  precluded  from  applying  for 
a  rehearing?  We  should  have  a  better  right 
than  they  had ;  since  the  circumstance  of 
two  conflicting  decisions  would  be  in  our 
favour. 

That  this  was  an  interlocutory  decree 
does  not  vary  the  question.  It  is  admitted 
that  interlocutory  decrees  not  acted  upon 
by  this  Court  are  always  under  the  control 
of  the  Chancellor  until  his  final  decree. 
But  why  was  an  appeal  allowed  to  this 
Court  if  not  to  settle  the  principle? 
192  Is  not  *the  decision  here  on  an  inter- 
locutory decree  equally  solemn  as  on 
any  other?  Can  the  Chancellor,  after  an 
afiSrmance  by  the  Court  of  Appeals  of  such 
a  decree,  alter  it?  No :  it  is  obligatory  on 
him,  as  well  as  on  all  other  persons.  A 
contrary  doctrine  would  make  this  Court 
merely  assistant  to  the  Chancellor,  and  pro- 
duce perpetual  litigation.  A  bill  of  review 
for  matter  of  law  would  lie  to  a  decree  of 
this  Court;  and,  if  refused  by  the  Chancel 
lor,  an  appeal  might  be  taken,  and  the 
whole  matter  gone  over  again.  This  prac< 
tice  would  be  intolerably  burthen  some. 
When  a  decree  has  been  affirmed,  the 
money  paid  and  properly  charged,  a  rever- 
sal would  have  terrible  effects.  In  this 
case,  the  Court  decided  the  titie  to  be  with 
Tomlinson :  yet,  after  all,  it  is  attempted 
to  take  it  from  him ;  even  though  he  may 
have  sold  the  property. 

So  much  upon  principle:  now  for  au- 
thorities. Bampfield  v.  Popham,(b)  Lord 
Peterborough   v.  Germain,  (c)    he  Guen  v. 


Gouverneur,(d)  and  Hartshorne,  Rhinelan- 
der,  A  Co.  v.  81eght,(e)  are  strong  cases 
in  our  favour.  The  same  principle,  that 
decisions  of  the  Supreme  Court  ought  not 
to  be  disturbed,  is  recognised  in  White  v. 
Atkinson, (f)  which  was  a  case  of  an  inter- 
locutory decree.  In  Price  V.  Campbell,  (g) 
an  error  of  inserting  current  money,  in- 
stead of  sterling,  was  overlooked  by  this. 
Court,  and  afterwards  corrected  by  the 
Chancellor:  on  appeal,  this  Court  (notwith- 
standing justice  required  the  correction  of 
the  error)  said  the  Chancellor  had  no  puwer 
to  correct  it;  the  decree  of  this  Court  being 
final  and  obligatory  as  fate.  Triplett  v. 
Dunlop(h)  was  a  case  to  the  same  effect. 

In  reply,  the  cases  cited  were  commented 
upon,  and  said  not  to  support  the  doctrine 
contended  for.  Bampfield  v.  Popham  shews 
that  cases  may  occur  in  which  former  de- 
cisions of  the  Supreme  Court  might  be 
changed ;  though  that  case  was  not  such  a 
one.  Woodman  v.  Willoughby,(i)  is  to  the 
same  purport.  Lord  Peterborough  v.  Ger- 
main does  not  apply.  Le  Guen  v. 
193  Gouverneur  would  have  been  Me- 
cided  by  this  Court  as  it  was  in  New- 
York;  but  is  only  a  decision  upon  the 
common  point  that  the  Chancellor  had  not 
a  right  to  take  up  a  question  which  might 
have  been  brought  before  a  Court  of  com- 
mon law.  Hartshorne,  &c.  v.  Sleght  was 
as  erroneous  a  decision  as  ever  was  made : 
and,  moreover,  being  a  common  law  case, 
does  not  apply  to  this,  which  is  an  equity 
case.  White  v.  Atkinson  only  shews  that 
the  Chancellor  cannot  alter  his  interlocu- 
tory decree  on  the  same  evidence,  after 
this  Court  has  affirmed  it.  And  in  Price 
V.  Campbell  the  error  was  acquiesced  in ;  the 
counsel  having  failed  to  except  to  the  re- 
port. The  Court,  therefore,  refused  to  give 
relief,  in  obedience  to  the  maxim  ** volenti 
non  fit  injuria." 

The  following  additional  points  were 
made  on  behalf  of  the  appellant  Dilliard ; 
besides  those  stated  in  the  exceptions  to 
the  Commissioner's  report. 

1.  That  the  estate  of  the  infant  had  not 
been  divided,  but  that  of  the  father    only. 

2.  A  number  of  negro  children  had  been 
born  in  the  estate ;  some  of  whose  births 
must  have  been  after  the  death  of  the 
father :  yet  these  had  been  considered  as 
belonging  to  the  father,  and  derived  to 
the  infant  from  him. 

3.  So,  also,  the  profits  of  the  real  estate 
accruing  after  the  death  of  the  father, 
though  belonging  to  the  infant  in  his  own 
right,  had  been  considered  as  part  of  the 
personal  estate  of  the    father. 

On  the  other  side  it  was  said  that  no 
proof  appeared  of  the  infant's  having  any 
property  not  derived  from  his  father ;  that 
the  increase  of  the  negroes  had  been  prop- 
erly disposed  of,  according  to  the  ordinary 
rule  of  **partus  sequitur  yentrem;*'  and 
that  the  profit  regularly  went  to  the  person 
entitled  to  the  estate  generally. 

The  counsel  for  Wyatt,  Adm'r  of  Curtis, 
V.    Muse     and     Wife,     contended      that. 


<a>   1  Bev.  Code.  488.  . 

iW  Ck>Ue8's  Rep.  of  ParL  Caa.  p.  1. 

<c)  1  Bro.  Pari.  Cas.  esi. 

V  R,  1  Munf— 6 


(d)  Jc 

(e)  3. 

(f)  2( 


Jobns.  N.  Y.  Cas.  B80. 
3  Jolms.  N.  Y.  Rep.  564. 
CaU,  876. 
^)  MS. 
5)  MS. 
)  Colle8*8  Rep.  p.  74. 
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even   if    they    were    wrong    on     the 

194  *main  question,    the  Chancellor  had 
committed  an  error  in    setting  aside 

his  first  decree  in  toto ;  for  it  was  clear, 
that,  Mary  Anne  Murray  having  died  in 
March,  1793,  before  the  act  of  1792  took 
effect,*  (which  was  on  the  1st  of  October, 
1793,  j  the  distribution,  of  her  estate  was 
governed  by  the  acts  of  1785,  c.  60  and  c. 
61;  according  to  which,  her  mother  was 
not  excluded  from  inheriting  a  share  of  her 
estate,  though  derived  from  her  father; 
to  which  share,  (being  one-fourth  part,)  of 
course  Charles  Curtis,  in  right  of  his  wife, 
became  entitled. 

2.  That  Joanna  Curtis  having  died  in 
July,  1793,  Charles  Curtis,  her  father, 
became  entitled,  in  his  own  right,  to  the 
share  of  Mary  Anne  Murray's  estate, 
which  had  fallen  to  the  said  Joanna ;  being 
one-eighth  part;  and, 

3.  On  the  death  of  Christopher  Curtis, 
in  1795,  Charles  Curtis,  in  like  manner, 
became  entitled  to  the  said  Christopher's 
share  being  one-eighth  of  the  said  Mary 
Anne's  estate;  notwithstanding  the  act  of 
1792,  which  was  then  in  force,  but  did  not 
apply  against  him ;  for,  though  the  estate 
of  Mary  Anne  Murray  came  from  her 
father;  and  therefore  the  issue  of  her 
mother  by  a  second  husband  were  by  that 
act  excluded  from  inheriting ;  yet  the  in- 
heritance had  previously  fallen  to  Christo- 
pher Curtis;  and  Charles  Curtis  claimed 
under  him,  not  under  Mary  Anne  Murray. 
In  the  case  of  Blount  v.  Gee,  MS.  i^  was  set- 
tled, that  an  estate  which  did  not  come 
immediately  from  the  father,  though  it 
might  mediately,  was  not  to  be  considered 
as  restricted  from  going  to  the  mother,  or 
her  relations. 

Charles  Curtis,  therefore,  upon  the  whole, 

was  entitled  to   one   half   of   the   personal 

estate  of   Mary   Anne   Murray,    deceased; 

and,    so   far,    the   first  decree   should    not 

have  been  rescinded. 

195  *Tuesday,  May  1,  1810.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER  pronounced  the  follow- 
ing, in  the  case  of  Dilliard  v.  Tomlinson. 
This  is  the  very  same  case  which  was  de- 
cided in  this  Court,  October  term,  1801,  and 
is  reported  in  3  Call,  105,  under  the  title  of 
Tomlinson  v.  Dilliard.  In  October,  1803,  a 
petition  of  appeal  was  allowed  by  this 
Court  on  errors  suggested  in  carrying  the 
decree  of  this  Court  into  execution.  In  the 
statement  presented  by  the  appellant's 
counsel  it  is  suggested  that  the  appeal  was 
prayed  for  and  allowed  by  the  Court;  not 
only  on  account  of  the  alleged  errors  after 
the  decree  of  this  Court  was  rendered,  but 
for  the  purpose  of  inducing  this  Court  to 
reconsider  the  original  decree,  in  the  ap- 
peal, upon  which  they  have  already  decided, 
upon  full  argument,  and  mature  considera- 
tion, as  appears  by  the  report  above  re- 
ferred to.  As  I  had  not  the  honour  of  being 
a  member  of  this  Court  when  the  petition 
of  appeal  was  allowed,  I  must  rely  on  the 
appellant's  counsel  for  the  correctness  of 
this  statement. 

Whether  this  Court  hath  power,  upon  a 
second  appeal  made  in  the  same  cause,   to 

*See  tbe  case  of  Proadfit  v.  Marray.  1  Call.  401, 
and  Brown  v.  TurbervlUe,  2  Call,  aoa 


reconsider  and  reverse  its  former  decision 
upon  a  point  solemnly  debated  at  the  bar, 
and  with  no  less  solemnity  considered  and 
decided  by  a  full  Court,  is  a  point  of  great 
magnitude  and  importance  to  the  Common- 
wealth. If  it  hath  such  a  power,  (which  I 
strongly  incline  to  doubt,)  it  ought  not  to 
be  exercised  but  upon  some  very  great  and 
important  occasion  of  general  concern  and 
of  great  magnitude  to  the  parties.  The 
number  of  appeals  taken  upon  the  same 
point  since  this  petition  of  appeal  was  al- 
lowed, is  evidence  of  the  inconvenience 
which  might  ensue  from  the  indulgence  of 
such  a  practice;  and  the  great  length  of 
time  which  has  been  consumed  in  the  dis- 
cussion during  the  present  term,  (nearly 
five  days,)  warns  us  to  beware  of  the  con- 
sequences which  might  ensue  from  a  de- 
parture from  that  principle  which  regards 
the  decision  of  this  Court  as  final  and 
196  conclusive  between  the  parties  *in 
the  same  cause,  upon  any  point  which 
shall  have  received  a  full  discussion  at  the 
bar,  and  the  mature  consideration  of 
the  Court,  (a)  It  is  unnecessary  to  enlarge 
further  upon  this  previous  question  in  the 
present  case,  because,  after  an  attentive 
perusal  and  consideration  of  the  arguments 
both  of  the  bar  and  of  the  bench,  in  the 
case  of  Tomlinson  v.  Dilliard,  I  am  con- 
strained to  say,  *4hat  the  words  of  the  law 
are  too  plain  and  positive  to  admit  of  doubt 
or  construction;"  as  was  said  by  the  Court 
in  their  decree  in  that  case.  I  shall  there- 
fore proceed  to  consider  the  errors  alleged 
against  the  Chancellor's  decree,  after  the 
decree  made  in  this  Court. 

The  first  exception  to  the  Commissioner's 
report  appears  to  me  to  be  without  founda- 
tion. The  second,  that  interest  is  charged 
upon  the  hire  of  the  slaves,  though  not  very 
important  in  amount,  being  only  151.  Is.  Id. 
is  so  in  principle.  The  defendant  ia 
charged  with  interest  from  the  very  day  the 
negroes'  hire  became  due ;  whether  it  were 
received  by  him  or  not.  This  cannot  be 
right :  for  it  presupposes  a  fact  which  sel- 
dom or  never  happens  in  this  country ;  that 
a  debt  is  always  punctually  paid  the  very 
day  it  falls  due.  But,  admit  it  were  re- 
ceived on  the  day  it  became  due ;  is  an  ad- 
ministrator chargeable  with  money  received 
even  upon  a  bond  or  mortgage,  if  there  be 
no  person  authorized  to  receive  it  from  him? 
Suppose  a  creditor  out  of.  the  state,  with- 
out any  known  attorney  or  agent  within  it ; 
is  the  administrator  chargeable  with  inter- 
est on  the  money  in  his  hands  which  he  has 
no  means  of  paying  away?  Suppose,  also, 
that  the  distributees  are  infants  who  have 
no  guardian  assigned  them;  is  the  admin- 
istrator to  pay  interest  until  they  have  a. 
guardian,  or  come  of  age?  Suppose,  as  in 
the  present  case,  he  knows  not  to  whom  he 
is  by  law  bound  to  make  payment ;  shall  he 
be  charged  with  interest,  until  the  question 
shall  be  decided  by  this  tribunal?  Lord  Ch  . 
Loughborough,  in  the  case  of  Creuze  v. 
Hunter,  says,  '  ^I  always  understood  the  con- 
stant  course   of   the  Court  was,  that  debts 

carrying    interest  had    interest   com.- 
197      puted  by  the  •report  to  the   time   of 

actual  payment;  but  simple  contract 


(a)  Morris,  Overton  and  others  y.  Ross,  2 
M.  408. 
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debts,  not  carrjing  interest  had  no  interest, 
computed  by  the  Master."  He  then  asks, 
''Does  any  one  remember  an  instance  of 
the  Master's  computing  interest  on  such 
deDts  as,  on  his  report,  do  not  carry  inter- 
est?" (a)  What  is  the  hire  of  a  slave  but  a 
simple  contract  debt  arising  from  the 
labour  of  the  slave?  If  so,  is  it  not  within 
the  rule  thus  emphatically  recognised,  as 
the  constant  course  of  the  Court  of  Chan- 
cery in  England,  from  which  we  have  bor- 
rowed almost  all  our  ideas  and  rules  of 
equity?  I  am,  therefore,  of  opinion,  that 
there  is  error  in  so  much  of  the  Chancel- 
lor's decree  as  allows  this  charge  of  151.  Is. 
Id.  for  interest  on  the  negroes'  hire ;  and  a 
still  further  error  in  allowing  the  interest 
on  19151.  4s.  5d.  the  amount  of  the  slave  hire 
received  by  the  administrator  beyond  the 
date  of  the  decree ;  as  was  decided  in  the 
case  of  Brewer  v.  Hastie,(b)  and  Deans  v. 
Scriba.(c) 

The  next  question  is,  in  what  manner 
this  1951.  4s.  5d.  arising  in  part  from  the 
hire  of  negroes,  and,  in  part,  perhaps,  from 
the  rents  of  lands,  is  to  be  distributed.  In 
the  case  of  Blount  and  Wife  v.  Gee,  decided 
in  this  Court,  November,  1,  1805,  (d)  it  was 
determined  that  Mrs.  Gee,  the  mother  of 
Sarah  Jones,  was  entitled  to  inherit  lands 
from  that  daughter  who  died  an  infant, 
which  she  had  derived  from  her  brother 
John  Norfieet,  to  whom  the  same  were  de- 
vised by  his  father,  who  was  also  the  father 
of  Sarah  Jones.  In  that  case,  however, 
John  Norfieet  had  attained  his  age  of 
twenty-one  years :  but  I  was  of  opinion,  and 
understood  the  rest  of  the  Judges  who  sat 
in  the  cause,  to  concur  with  me  in  that 
opinion,  that  the  mother  might  have  in- 
herited these  lands  although  John  Norfieet 
had  not  attained  his  age  of  twenty  one 
years;  for  that  the  descent  from  the  father 
to  the  daughter  was  not  immediate,  but 
broken :  and  therefore  not  within  the  ex- 
ceptions contained  in  the  fifth  and  sixth 
sections  of  the  law  of  descents.  I  incline 
to  adopt  the  same  construction  with  respect 
to  rents,  issues  and  profits,  either  of 
196  land  or  slaves,  and  even  of  ''^personal 
estate  generally,  where  the  same  can 
be  clearly  ascertained  and  identified  as 
such.  Otherwise,  they  must  go  with  the 
principal  subject,  whatever  it  be.  Upon 
these  grounds,  I  think  this  money  should  be 
distributed  according  to  the  fourth  section 
of  the  law  of  descents,  and  not  accord- 
ing to  the  fifth,  as  the  property  immedi- 
ately derived  from  the  father  must, 
according  to  the  act  of  1792.  But  as  this 
point  seems  already  decided  in  this  case 
when  it  was  formerly  before  this  Court; 
and,  as  there  may  be  a  difference  of  opin- 
ion upon  it ;  I  shall,  on  the  present  occa- 
sion, press  it  no  further,  but  submit  to  the 
opinion  of  a  majority  of  the  Court. 

Upon  the  whole,  I  conceive  the  Chancel- 
lor's decree  ought  to  be  affirmed,  except  as 
to  the  charge  of  interest  on  the  hire  of  the 
negroes  as  before  mentioned. 

JTTDGB  ROAN£^  delivered  the  following 
opinion  as  applicable  to  the   two   cases  of 


Dilliard  v.  Tomlinson,  and  Curtis  v.  Muse. 

The  general  question  occurring  in  both 
these  cases  is,  whether  the  exceptions  con- 
tained in  the  5th  and  6th  clauses  of  the  act 
of  descents,  in  relation  to  infant  intestates, 
extend  to  personal  estate  as  well  as  real. 
In  the  case  of  Dilliard  v.  Tomlinson,  a  fur- 
ther question  conditionally  presents  itself ; 
namely,  whether,  in  the  event  that  the  act 
does  not,  in  the  opinion  of  the  Court,  ex- 
tend to  personal  estate,  the  Court  has  power 
to  correct  the  decree  formerly  rendered  in 
that  case,  as  well  as  to  render  decrees,  in 
other  cases,  pursuant  to  such  construction 
of  the  act.  This  question  becomes  unnec- 
essary to  be  decided,  (as  I  understand, )  in 
consequence  of  the  opinion  of  the  majority 
of  the  Court  upon  the  principal  question ; 
and  therefore  I  shall  not  enter  upon  it :  the 
rather,  because  the  question  may  rarely,  if 
ever,  be  expected  to  occur  in  future. 

In  giving  my  opinion  upon  the  general 
question  aforesaid,  I  shall  consider  it  as  if 
it  were  an  entirely  new  question ;  as  if  it 
had  never  before  been  acted  upon  or 
199  discussed  by  *this  Court.  In  doing 
so,  I  am  warranted  by  the  decision  of 
this  Court  at  a  former  term ;  by  which  it 
was  resolved,  that  that  question  should  be 
reconsidered,  and  an  argument  upon  it  was 
directed  by  the  Court,  and  has  been  accord- 
ingly had,  at  great  length.  In  coming  to 
this  decision  in  favourof  a  reconsideration, 
the  Court  was  justified  by  innumerable  pre- 
cedents in  this  Court;  in  which  the  Court 
has  admitted  its  own  fallibility,  and  cor- 
rected its  former  errors.  I  will  mention, 
in  particular,  the  cases  of  Bedinger  v.  The 
Commonwealth,  (e)  in  which  this  Court  dis- 
claimed a  jurisdiction  which  it  had  exer- 
cised in  many  former  instances,  two  of 
which  had  also  gotten  into  print,*  (a  cir- 
cumstance which,  with  upright  Judges, 
certainly  can  make  no  difference,)  and  m 
which  the  Judges  had  also  delivered  seria- 
tim opinions.  Great  as  my  respect  is  for 
this  Court,  I  do  not  believe  that  it  cannot 
err :  nor  can  I  believe  that  its  decisions,  if 
recent  and  erroneous,  ought  not  to  be  cor- 
rected. I  have  the  authority  of  Judge  Pen- 
dleton, in  the  case  of  Jolliffe  v.  Hite,(f) 
for  saying  that  they  ought.  Considering 
that  the  former  judgment  of  this  Court,  in 
favour  of  a  new  argument  of  the  question, 
is  as  obligatory  upon  us  as  the  prior  deci- 
sion itself,  which  is  the  object  of  reconsid- 
eration; and  that  it  has  always  been 
understood  by  the  bar,  and  the  parties  con- 
cerned, that  that  question  was  to  be  recon- 
sidered by  the  Court;  I  cannot  but  express 
my  surprise,  that  the  Judge  who  has  gone 
before  me,  seems  to  have  shrunk  from  the 
discussion  thereof,  and  reposed  himself 
upon  the  sanctity  of  the  former  decision.  I 
will  go  farther,  and  say,  that  such  recon- 
sideration is  not  only  proper,  on  general 
principles,  in  relation  to  the  decisions  of 
all  fallible  tribunals,  but  is  peculiarly  so, 
in  relation  to  the  particular  decision  now 
before  us.  That  decision  was  a  single  and 
a  recent  decision  :  the  appeal  which  seems 
to  have  been   tendered  to  the   Legislature 


<a>  2  Ves.  jnn.  Iff.  180. 
<b)  S  Call,  24. 
(c>  S  Gall,  419,  420. 
<d)  MS. 


(e)  8  Call,  461. 

♦Vide  Newell  v.  The  Commonwealtli,  2  Wasb.  88, 
and  Jones  y.  Tbe  Commonwealth,  1  Call,  666. 

(f)  1  Call,  328. 
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upon    it,    by     Judge    Pendleton,     (3 

200  *Call,  119,)  bad  been  immediatelj 
acted  upon  by  that  body,  and  the  de- 
cision of  the  Court  was  reversed,  (if  I  may 
so  express  myself,)  by  a  declaratory  act  of 
the  Legislature:  and  a  rehearing  of  the 
question  had  shortly  thereafter  been 
granted  by  this  Court.  Under  these  cir- 
cumstances, (to  say  nothing  of  the  probable 
state  of  the  opinion  of  the  bar,  and  the  pub- 
lic,) the  decision  had  not  been  considered 
by  our  citizens  as  final  and  irrevocable,  nor 
had  ripened  into  a  rule  of  property.  Few 
or  none  of  the  consequences,  therefore,  re- 
sulting from  overturning  the  settled  rules 
of  property,  can  be  expected  to  arise,  in 
any  event,  in  this  case. 

In  giving  my  opinion  at  present,  I  beg 
leave  to  have  reference  to,  and  to  adopt,  as 
part  of  this  opinion,  the  one  I  formerly 
gave  in  this  case.  (3  Call,  109. )  That  opin- 
ion contains  an  imperfect,  irregular,  and 
rapid  view  of  my  ideas  of  the  question,  at 
that  time:  I  shall  now  subjoin  a  few  fur- 
ther observations  upon  it ;  but  cannot  omit 
declaring,  that  the  ideas  I  submitted  on 
that  occasion,  have,  on  long  and  mature 
deliberation  and  reflection,  been  rivetted 
upon  my  judgment,  which,  consequently, 
remains  entirely  unchanged. 

I  begin  by  saying,  that  the  position  that 
a  preceding  law  or  statute  is  to  be  consid- 
ered as  unchanged  by  a  new  statute,  until 
such  change  be  clearly  shewn  to  be  operated 
thereby,  emphatically  exists  in  relation  to 
a  Legislature  of  revision.  The  Legislature 
of  1792  was  a  Legislature  of  revision,  in 
relation  to  the  general  laws,  although  its 
powers  to  alter  them  is  at  the  same  time 
readily  admitted.  The  committee  appointed 
to  report  upon  the  laws,  by  the  act  of  1790, 
c.  20,  were  confined,  by  the  terms  thereof, 
to  reducing  multifarious  acts  into  single 
acts ;  or,  in  other  words,  to  the  province  of 
simplifying  the  laws,  and  not  suggesting 
changes  in  them.  Such  was  also  the  deci- 
sion of  the  Legislature  of  1791,  (a)  in  its 
resolution  in  answer  to  a  letter,  upon  this 
subject,  addressed  to  them  by  the  revisers. 
When  to  these  considerations  we  add,  that 
the  Legislature  both  before  and  after 
the   enacting    the   act    of    1792,    viz. 

201  *when  they  enacted  the  act  of  1790,  c. 
13,    and   that  of  January  22,  1802,  (b) 

were  steady  in  confining  the  exceptions  in 
question  to  real  estate  only,  it  will  require 
very  strong  features  indeed,  in  the  inter- 
mediate act  of  1792,  to  extend  them  to  per- 
sonal estate  also.  I  will  here  remark  that 
Judge  Pendleton,  in  delivering  his  opinion 
formerly  in  this  case,  (3  Call,  119,)  laid 
great  stress  upon  the  coincidence  of  senti- 
ment in  the  Legislature,  it  having,  both  in 
1735  and  1792,  (as  he  supposed,)  declared, 
that  land  and  personals  should  go  the  same 
way.  While  I  must  be  permitted  to  say,  that 
in  relation  to  the  construction  of  the  act  of 
1792,  that  was  taking  for  granted  the  very 
thing  to  be  proved,  I  must  beg  leave  to  bor- 
row and  apply  this  strong  argument  of  that 
great  Judge,  in  relation  to  the  acts  of  1790 
and  1802,  both  of  which  are  clear  beyond  the 
possibility  of  a  doubt,  against  the  extension 
of  the  principle  to  personals ;  and  the  act  of 


(a)  See  acts  of  that  session,  p.  87. 
<b)  1  Rev.  Ck>de,  p.  426. 


1802  is  a  declatatory  act  in  the   very  teeth 
of  the  former  decision  of  this  Court. 

I  take  it  to  be  an  undoubted  rule  in  the 
construction  of  statutes,  that  general  words 
in  a  clause  thereof  may  be  restrained  by 
particular  words  in  another  clause,  subse- 
quent thereto,  (c)  Applying  this  rule  to 
the  case  before  us,  if,  instead  of  the  gen- 
eral reference  in  the  act  of  distributions, 
for  persons  and  proportions,  to  the  act  of 
descents,  an  insertion  had  been  made  in 
the  first  clause  of  the  act  of  descents,  extend- 
ing it  to  personal  as  well  as  real  estate,  and 
to  read  thus:  *'That  henceforth  when  any 
person  having  title  to  any  real  estate  of  in- 
heritance (or  personal  estate)  shall  die,. 
Ac, ;  and  if  these  words,  *  'or  personal  es- 
tate" had  been  (as  they  are)  omitted  in  the 
5th  and  6th  sections,  such  omission,  singly 
taken,  would  operate  a  restraint  upon  the 
general  words,  and  narrow  the  operation  of 
the  said  sections  to  real  estate  only :  and  a 
fortiori,  when  the  terms  ** derived  by  pur- 
chase or  descent,"  and  the  provisions  rel- 
ative to  *  'curtesy  and  dower,'*  (expressions 
and  provisions  which  properly  appertain 
to  real  estate,  and  not  to  personal,)  are 
found  therein,  and  still  more  so  as 
202  the  6th  ^section  (as  will  be  shewn 
hereafter)  would  be,  as  to  personal 
estate,  a  mere  nullity,  on  account  of  the 
incompetency  of  an  infant  to  derive  per- 
sonal property  from  his  mother,  it  being 
intercepted  by  the  superior  claim  of  her 
husband. 

So,  on  the  other  hand,  if,  instead  of  such 
reference,  or  such  insertion,  a  particular 
law  of  distribution  of  personal  estate  had 
been  enacted,  precisely  similar  to  that  of 
descents,  merely  substituting  the  terma. 
*< personal  property"  in  lieu  of  ''real  estate 
of  inheritance,"  and  the  5th  and  6th  sec- 
tions were  still  found  therein  precisely  a& 
they  now  exist;  it  might  be  reasonable  to 
conclude,  from  the  foregoing  considera- 
tions, that  they  slipped  into  the  act  by  mis- 
take, related  to  a  subject  different  from 
that  of  the  act,  belonged  properly  to  an- 
other law,  and  did  not  apply  to  the  case  of 
personal  estate  at  all.  That,  however,  is  a 
broader  position  than  is  necessary  to  be 
taken  in  this  case;  in  which,  considering^ 
the  insertion  to  have  been  made  as  afore- 
said, on  the  principle  "referendi  singula 
singulis,"  and  of  reading  the  act  distribu- 
tively,  in  relation  to  the  difl^erent  subjects 
thereof,  the  5th  and  6th  sections  would  nat- 
urally fall  within  the  class  of  the  real,  and 
be  rejected  in  regard  to  the  personal  estate. 

The  general  reference  in  the  distribution 
act  to  the  descent  act,  for  persons  and  pro- 
portions, certainly  cannot  operate  any  great 
effect  in  applying  the  exceptions  to  personal 
estate,  than  if  the  canons   of  descent    had 
been  particularly  repeated   with  respect    to 
personal  property,  either  in   a  joint  or  sev- 
eral   act    as   aforesaid ;  in   either  of  whicH 
cases  (it  has  been  endeavoured  to  be  shewn) 
the  5th  and  6th  sections  would   be  taken  in 
a  sense  restricted  to  real  estate.     This  mode 
of   a   general  reference  was  adopted  in  the 
act  of  distributions  for  brevity  only;  and  a 
specific  insertion  as  to  personal  estate  was 
only  not  made  in  the  act  of  descents,     be- 
cause that  act  properly  related  to   real    and 


(c)  6  Bac.  881,  and  Judgb  Pbndlbton,  2  Call,  406. 
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not  personal  estate,  and  the  reference  was 
properly  made  in  the  distribution  act,  be- 
cause that  act  on  the  other  hand  properly 
related  to  personal  estate.  These  were 
the  only  grounds  and  motives 
.203  *of  the  present  arranf^ement,  and 
therefore  no  greater  effect  will  be 
produced  than  if  a  more  particular  and  de- 
tailed adoption  of  the  canons  of  descent 
had  been  resorted  to,  in  relation  to  personal 
property. 

I  presume  it  is  not  necessary  to  quote  au- 
thor! ties  to  shew,  that  a  statute  compounded 
of  or  relating  to  several  subjects,  may  be 
read  distributively  in  relation  to  each :  nay, 
we  are  even  told  that  the  same  words  in  a 
statute  will  bear  different  interpretations ; 
and  that  these  words  may  be  considered  as 
remedial,  or  penal,  for  example,  (as  the  case 
may  be, )  according  to  the  nature  of  the  suit 
or  prosecution  founded  thereon,  (a)  So, 
again,  taking  the  construction  of  a  statute 
by  analogy  to  that  of  a  will,  which,  when 
we  are  in  quest  of  intention,  must  stand  on 
a  common  foundation  with  it,  (with  this 
additional  circumstance  concerning  the 
former,  that  the  LrCgislature  are  supposed 
to  know  the  meaning  of  the  technical  words 
they  use,  (whereas  testators  are  considered 
in  the  law  as  inopes  consilii,)  and  are, 
therefore,  rather  than  a  testator,  to  be 
bound  by  them,)  we  are  told  in  the  case  of 
Forth  V.  Chapman (b)  recognised  in  this 
Court  in  the  case  of  Hill  v.  Burrow,  (c)  that 
if  a  will  devises  real  and  personal  estate  to 
A. ;  and,  if  he  die  leaving  no  issue  of  his 
body,  then  to  B. ;  that  the  devise  shall  be 
expounded  to  mean  an  indefinite  failure  of 
issue  as  to  the  real  estate,  and  be  restricted 
to  issue  living  at  the  death  as  to  the  per- 
sonal ;  shall  be  taken  in  a  legal  sense  in 
relation  to  the  former,  and  a  vulgar  sense 
in  relation  to  the  latter;  and  that  the  same 
words  shall  be  taken  in  different  senses  as 
to  the  different  estates,  and  the  will  be  read 
as  if  it  had  been  repeated  by  two  several 
clauses.  If  this  principle  be  extended  to 
the  case  before  us,  and  the  compounded  act 
in  question  be  twice  read,  in  relation  to 
«ach  subject,  the  5th  and  6th  clauses  will 
be  considered  as  nullities  when  the  act  is 
read  merely  with  respect  to  personal  estate. 

If  the  act  in  question  be  not  read  distrib- 
utively as  to  each  subject,  (the  real  and 
personal  estate, )  the  term  **  infant"  would 
be  taken  in  one  sense  only,  and  in- 
204  fancy  would  be  ^construed  to  continue 
up  to  21  as  to  personal  as  well  as  real 
estate,  on  the  ground  that  personal  estate, 
which  is  the  accessory,  should  follow  real, 
which  is  the  principal :  the  consequence  of 
this  would  be,  that,  in  relation  to  all  the 
life  of  an  infant  between  18  and  21,  the 
ground  of  the  provision  of  the  law  in  this 
instance  would  wholly  fail,  that  provision 
being  bottomed  only  upon  the  incompetency 
of  an  infant  to  dispose  of  his  estate :  but 
that  incompetency  does  not  exist  as  to  per- 
sonal estate,  after  the  age  of  18  years.  It 
follows  irresistibly,  therefore,  under  pain 
of  this  and  similar  consequences  and  incon- 
veniences, that  the  act  is  to  be  read  distrib- 
utively in  reference  to  the   several  subjects 


thereof;  and  that,  in  this  particular  in- 
stance, infancy  is  to  be  understood,  as  to 
real  estate,  to  continue  up  to  the  age  of  21 
years,  and  to  expire  as  to  personal  at  18. 

Another  rule  is,  that  a  construction  which 
tends  to  absurdities  is  not  to  be  ad- 
mitted, (d)  The  extension  to  personal  prop- 
erty, of  the  exception  in  question,  leads  the 
I^egislature  into  the  absurdity  of  supposing 
(contrary  to  another  principle  that  the  Leg- 
islature is  not  to  be  sup}>osed  ignorant  of 
the  proper  meaning  of  technical  terms  or 
phrases,  or  of  the  general  provisions  of  the 
common  and  statute  law)  that  personal 
property  is  to  be  acquired  by  ^'purchase,*' 
or  '^descent;"  that  a  husband  succeeds  to 
personal  estate  as  tenant  by  the  ' 'curtesy," 
and  a  wife  as  tenant  '4n  dower,"  and  that 
an  infant  can  derive  personal  estate  '*from 
his  mother,"  in  derogation  of  the  superior 
right  of  her  husband  thereto,  as  established 
both  by  the  general  provisions  of  the  com- 
mon law,  and  the  recognition  of  that  prin- 
ciple in  the  act  of  distribution,  (e)  We  are 
not  at  liberty  to  garble  the  5th  and  6th 
sections,  by  throwing  out  the  6th  as  being 
wholly  insignificant  as  applied  to  personal 
property,  and  by  rejecting  the  provi- 
sions relating  to  "curtesy"  and  **dower," 
contained  in  both,  as  being  only  applicable 
to  lands :  we  must  take  the  said  sections 
altogether;  and,  when  so  taken,  they  com- 
pletely and  effectually  exclude  the  idea  of 
an  extension  of  the  principle  to  per- 
sonal property.  We  have  as  much 
205  *power  to  reject,  on  this  ground,  the 
whole  of  those  two  sections,  as  to  re- 
ject the  6th  section  only,  together  with  so 
much  of  the  5th  and  6th  sections  as  speaks 
in  relation  to  "curtesy"  and  "dower:"  we 
can  as  well  reject  the  proviso  itself,  as  re- 
ject the  proviso  of  that  proviso.  We  must 
not  convict  the  Legislature  of  the  absurdi- 
ties just  mentioned:  we  must  rather  say 
that  the  exceptions  in  question  were  in- 
tended to  apply  to  "real  estates  of  inherit- 
ance" only,  as  the  latter  of  the  proviso 
imports,  and  to  which  it  is  properly  adapted 
in  every  point  of  view.  We  must  permit 
the  particular  words  in  the  clauses  in  ques- 
tion, having  that  effect  ex  vi  terminorum, 
to  restrain  the  general  words  of  reference, 
which  would  otherwise  lead  to  such  absurd- 
ities. 

Again,  a  statute  is  to  be  so  construed, 
that  no  clause,  sentence  or  word  shall  be 
void,  superfluous,  or  insignificant,  (f)  In 
the  case  before  us,  the  whole  6th  section 
will  be  void,  superfluous  and  insignificant, 
if  applied  to  personal  estate,  unless  we  re- 
peal the  provisions  of  the  common  law, 
which  prevent  a  child's  deriving  personal 
property  from  his  mother,  by  giving  it  to 
her  husband  on  the  marriage:  but,  on  the 
contrary,  the  right  of  the  husband  thereto, 
is  recognised  and  admitted,  as  aforesaid,  in 
the  same  clause  of  the  act  of  distributions, 
in  which  the  general  reference  in  question  is 
made.  It  is  of  no  avail  to  say,  that  a  child 
may,  in  some  cases,  derive  personal  estate 
from  his  mother  also  as  where  she  has,  af- 
ter the  death  of  the  husband,  acquired  such. 


(a)  1  Bl.  Ck>ni.  88,  Cbristian's  note. 

(b)  1  P.  Wma.  «8. 
<c)  SCall,  861. 


(d)  1  BL  Ck>m.  91. 

(e)  1  Kev.  Code,  164,  8.  27. 

(f)  8  Bac.  880,  and  Judgs  Psndlston,  in  Brown 
v.  Turbervllle.  8  Call,  406. 
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and  has  not  again  married :  that,  although 
a  poasible,  may  be  conaidered  as  a  rare 
case ;  and  statutes  are  to  be  expounded  in 
relation  to  cases  ''quae  frequentius  acci- 
dunt.'Ma) 

It  is  further  held  that  no  statute  is  to  be 
so  construed  as  to  be  inconvenient;  and 
that  consequences  may  be  resorted  to  where 
the  meaning  of  a  statute  is  doubtful ;  which 
it  may  be,  although  the  words  of  any  partic- 
ular clause  (separately  taken)  are  clear. (b) 
The  consequences  which  should  influence 
us  in  this  case,  are  not  only  the  difficulties 
and   absurdities    before    stated,    but 

206  others  which  grow  out  of  *the  nature 
of  the   subject,    (personal   property,) 

to  be  hereafter  more  particularly  noticed. 
One  of  these  consequences,  more  particu- 
larly, is,  that  the  rejection  of  the  6th  sec- 
tion, as  aforesaid,  would  not  only  contra- 
vene justice,  and  the  general  policy  of  the 
act,  but  unequally  contravene  (owing  to 
the  paramount  laws  on  that  subject)  the 
clear  intention  of  the  I^egislature,  in  the  ex- 
ceptions in  question,  which  was,  that  prop- 
erty coming  from  the  mother  should  go  to 
her  relations,  as  well  as  the  converse :  but 
the  construction  I  am  now  combating  would 
operate  differently,  and  give  all  personal 
property  whatsoever,  however  derived  to 
the  infant,  to  the  relations  on  the  part  of 
the  father  1 

In  the  case  of  Brown  v.  Turberville  such 
consequences  were  adjudged  sufficient  to 
control  the  express  letter  of  the  statute; 
and  words  were  supplied,  or  interpolated 
therein,  rather  than  overthrow  and  derange 
the  general  scope  and  policy  of  the  act. 
The  construction  was  made  in  that  case,  as 
I  think  it  ought  to  be  in  this,  under  the 
influence  of  that  rule  of  construction  which 
admits  a  statute  to  be  construed  by  equity, 
contrary  to  the  letter,  (which  equity  here 
stands^ for  the  intention  of  the  legislator), 
and  considers  that  a  thing  (whatever  the 
letter  of  the  statute  may  be)  is  not  within 
the  statute,  if  it  be  not  within  the  mean- 
ing thereof. 

Another  rule  of  construction,  of  most 
overruling  influence  in  the  present  case, 
is,  that  all  statutes  in  pari  materia  are  to 
be  taken  together  as  one  system,  and,  in  a 
case  of  doubt,  to  be  construed  consist- 
ently, (c)  Thus,  in  the  MS.  case  of  Rex  v. 
Loxdale,  referred  to  in  the  above  cited  pas- 
sage of  Bacon,  it  was  held  that,  ^'as  the 
statute  of  39  Eliz.  was  undoubtedly  under 
the  consideration  of  the  I^egislature,  when 
that  of  43  Eliz.  was  made,  it  ought,  al- 
though long  since  expired,  to  be  taken  into 
consitieration  in  construing  the  latter  stat- 
ute, for  that  it  is  a  rule,  that  all  statutes 
which  relate  to  the  same  subject,  notwith- 
standing some  of  them  are  expired,  or  not 
referred  to,  must  be  taken  as  one  system, 
and  construed  consistently.*'  Again,  the 
English    statute  of  22  and  23  Car.  II. 

207  having   enacted    that    every   *person 
shall  be  excluded   from  killing  game, 

*'not  having  an  estate  of  inheritance  of  the 
clear  yearly  value  of  1001.  or  for  life,  or 
having  a  lease  or  leases  for  99  years,  of  the 
clear  yearly  value  of   1501."    and  a   doubt 


(a)  8  Bac.  388. 
Lb)  0  Bac.  891. 
tc)  0  Bac.  862,  Doug,  80. 
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having  arisen  whether  the  words  ''or  for 
life"  should  be  referred  to  the  1001.  or  the 
1501.,  the  Court  of  K.  B.  having  looked  into 
the  former  qualification  acts,  and  found 
that  the  qualification  was  an  estate  of  in- 
heritance of  101.  per  annum,  and  an  estate 
for  life  of  301.  a  year,  they  presumed  that  it 
was  still  the  intention  of  the  Legislature 
to  make  the  yearly  value  of  an  estate  for 
life  greater  than  that  of  one  in  fee,  although 
the  same  proportions  were  not  preserved  in 
the  act  in  question ;  and  decided  accord- 
ingly, (d)  When  to  these  authorities  we 
add  the  foregoing  considerations  relative  to 
the  character  of  the  Legislature  of  1792,  as. 
a  Legislature  of  revisal  quoad  the  public 
laws  of  the  Commonwealth,  and  which  as 
such  undoubtedly  had  all  the  laws  on  the 
subject  under  their  consideration,  and  that 
the  Legislature,  both  before  and  since  the 
act  of  1792,  as  aforesaid,  have  excluded  the 
sections  in  question  from  an  application  to 
personal  estate,  (to  say  nothing  of  the  other 
considerations  before  mentioned,)  it  fol- 
lows, emphatically,  that  the  original  act  of 
1790,  is  also  to  be  considered  in  forming  a 
construction  in  this  instance:  and,  if  so,  it 
is  completely  decisive  in  favour  of  my  idea  ; 
for  it  not  only  is  confined,  expressly,  to 
''real  estates  of  inheritance  only,'*  but  the 
Legislature  having  in  one  section  of  the 
same  act  (sec.  2,)  also  had  reference  to  and 
amended  the  act  of  distributions,  and  not 
having  extended  the  provision  in  question 
to  personal  estate,  in  terms,  it  follows  that 
that  act  (which  indeed  has  never  been  de- 
nied) is  exclusively  confined  to  real  estate. 
On  this  point,  so  decisive  of  the  question 
before  us,  of  the  competency  of  the  Court 
to  look  into  the  act  of  1790,  in  forming  a 
construction  upon  that  of  1792,  I  find  a 
strong  corroborative  opinion  of  Judge 
Tucker  himself,  as  stated  in  his  edition  of 
Blackstone,  vol.  2,  Appendix,  p.  24.  Speak- 
ing of  the  decision  of  this  Court,  in 
208  the  case  of  Brown  v.  *Turberville,  he 
says  that,  **although"  (as  I  under- 
stand him)  '* that  decision  could' not  be  jus- 
tified if  the  act  of  1792  had  been  an  entire 
new  law ;  yet  being,  in  its  present  form, 
altogether  a  piece  of  patch  work,  the  same 
construction  cannot  be  made  upon  it  as  if 
it  had  been  made  originally  what  it  now 
is."  If  that  act  be  a  piece  of  patch  work, 
the  act  of  1790,  c.  13,  must  necessarily  be  a 
part  thereof:  for  we  are  told-by  Judge  Pen- 
dleton, in  delivering  his  opinion  in  the 
case  of  Brown  v.  Turberville,  (as  the  fact 
undoubtedly  is,)  that  the  act  of  descents 
of  1792  was  compounded  only  of  the  act  of 
1785  and  that  of  1790,  c.  13.  This  act  of 
1792,  therefore,  not  being  '  'an  entire  new 
act,"  but  compounded  as  aforesaid,  we  are 
justified  in  looking  into  both  the  parts  of 
which  it  is  compounded,  as  well  by  the 
opinion  of  the  author  just  cited,  as  by  the 
general  authorities  I  have  mentioned :  and 
if  we  look  into  the  act  of  1790,  c.  13,  we  can- 
not possibly  wink  so  hard  as  not  to  see  that 
personal  estate  stands  utterly  excluded 
thereby. 

It  is  another  fundamental  rule  in  the 
construction  of  statutes,  that  it  is  the  busi- 
ness of  Judges  to  know  the  mischief  which 


(d)  Lowndes  y.  Liewls,  stated  by  Ctaristian  in  a. 
note  to  1  BL  Com.  60. 
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the  statute  was  meant  to  remedy,  and  *'80 
to  constnte  the  act  as  to  anppress  the  mis- 
chief, and  advance  the  remedy:" (a)  a  con- 
struction which  leaves  the  mischief  in  full 
force  and  unredressed,  and,  a  fortiori,  one 
which  enlarg^es  or  creates  that  mischief,  is 
utterly  inadmissible.  We  are  told  by  Jndf^e 
Pendleton,  in  the  said  case  of  Brown  v. 
Turberville,  that  the  mischief  of  the  com- 
mon law  in  relation  to  land,  which  was 
meant  to  be  put  an  end  to  by  the  act  of  1795, 
was  *'the  inquiry  when  a  man  died  intes- 
tate, perhaps  at  fourscore,  how  he  came  by . 
his  land;"  and  that  this  was  done  away  by 
that  acti  and  only  restored  bv  the  act  of 
1790,  in  relation  to  land,  during  the  short 
term  of  the  infancy  of  a  minor :  that  mis- 
chief is  not  permitted  to  exist,  even  in  re- 
lation to  land,  for  a  longer  term  than  that. 
Now,  when  we  consider  that  land  is  perma- 
nent, and  passes  only  by  deed  or  will,  and 
that  acquisitions  thereof  can,  therefore,  be 

easily   traced  even    for  the    term   of 
209      fourscore    years,    whereas    ^personal 

property,  being  i)eriahable  and  tran- 
sitory, and  passing  also  by  mere  delivery, 
(which  circumstance  also  would  give  rise 
to  much  perjury  and  false  swearing,)  can- 
not readily  nor  easily  be  traced  even  for  18 
or  21  years,  shall  I  go  too  far  to  afiSrm,  that 
the  mischief  of  the  common  law  (admitting 
it  had  ever  applied  to  personals)  is  per- 
mitted, by  this  uniform  construction,  to  ex- 
ist in  a  greater  degree  with  respect  to 
chattels  than  to  lands?  or,  in  other  words, 
that  the  lapse  of  18  or  21  years  is  entirely  as 
fruitful  of  mischief  and  difficulties,  as  to 
personal  estate,  as  the  lapse  of  fourscore 
years  would  be  in  relation  to  lands?  It 
cannot  be  denied  that  the  term  of  21  years, 
is,  in  effect,  a  longer  term  in  relation  to 
tracing  the  genealogy  of  a  sow  and  pigs  I 
for  example,  than  a  century  is  relatively  to 
a  tract  of  land,  under  all  the  care  the  law 
has  taken  to  place  on  record  memorials  of 
all  conveyances  of  land  whatsoever.  The 
extension,  therefore,  of  the  limited  term  in 
question  to  the  case  of  chattels,  is  entirely 
illusory  and  unequal:  it  undoubtedly  opens 
a  door  to  more  mischiefs  when  applied  to 
personal  estate  than  when  applied  to  lands, 
and  is,  in  effect,  a  longer  term  when  ap- 
plied to  the  former  than  the  latter;  a  con- 
sequence unavoidably  resulting  from  the 
different  natures  of  the  subjects.  Under 
pretence,  therefore,  of  permitting  the  con- 
tinnance  or  restoration,  in  part,  of  a  mis- 
chief which  never  did  exist  in  relation  to 
chattels,  we  must  take  care  not  to  create 
that  mischief  de  novo,  in  its  full  extent,  on 
the  other  hand,  by  implication,  and  under 
the  delusive  belief  that  it  is  merely  coequal 
under  a  term  of  time,  which,  though  nomi- 
nally equal,  is  unavoidably  rendered  other- 
wise (to  the  disadvantage  of  chattels)  by 
the  discordant  nature  of  the  subject.  I  will 
here  add,  that,  inasmuch  as  this  principle 
of  the  blood  of  the  first  purchaser  is  to  be 
applied  to  chattels,  for  the  first  time,  in 
our  code,  it  would  require  a  much  clearer 
legislative  declaration  to  have  that  effect^ 
than  under  a  contrary  state  of  things,  than 
in  the  case  of  lands,  on  the  other  hand :  it 
is  much  more  natural  and  easy  to  sup- 
pose    that      the      Legislature     meant    to 


210  ^restore  in  part,  a  system  immemo- 
rially  existing  in  our  country  till  of 
late,  as  relative  to  land,  (to  wnich  subject 
also  it  is  not  in  so  great  a  degree  un- 
adapted,)  than  that  they  meant  to  create 
in  its  full  extent  a  new  principle,  never  be- 
fore found  in  our  code,  as  applicable  to 
chattels,  and  which  stands  interdicted,  as 
to  them,  by  the  actual  difficulties  of  the 
case,  and  by  irremediable  circumstances, 
growing  out  of  the  nature  of  the  subject. 

In  making  the  construction  in  the  pres- 
ent case,  it  must  never  be  forgotten,  that 
it  is  a  fundamental  rule,  that  all  statutes 
are  to  be  expounded  with  reference  to  the 
nature  of  the  subject  matter  thereof ;  which 
(whatever  may  be  the  words  of  a  particu- 
lar clause  of  an  act)  is  supposed  to  have 
been  always  in  the  contemplation  of  the 
legislator,  and  all  his  expressions  are  to  be 
directed  and  controlled  thereby,  (b)  Thus, 
(to  omit  the  common -place  examples  upon 
this  point, )  although  the  general  words  of 
our  act  of  distributions  refer  the  distribu- 
tion of  personal  property  to  the  rules  con- 
tained in  the  act  concerning  descents, 
which  requires  land  to  be  divided  specifi- 
cally, ad  infinitum,  I  presume  it  would  not 
have  required  legislative  aid  to  have  au- 
thorized a  Court  to  depart  from  the  letter 
thereof,  and  decree  a  division  by  means  of 
the  sale  of  a  slave,  who  (individually  taken) 
is  not  so  partible :  the  nature  of  the  subject 
in  this  case  would  prevent  the  division  of 
the  slave  into  two  parts,  and  control  the 
effect  of  the  general  words  of  the  statute. 
And,  again,  if  a  question  were  to  arise  un- 
der doubtful  or  general  words  of  an  act 
adopting  the  principle  of  the  blood  of  the 
first  purchaser  relatively  to  chattels  through 
all  time,  (and  I  see  little  or  no  difference 
(as  I  have  already  said)  between  that  case 
and  such  adoption  for  the  long  term  of  21 
years  as  aforesaid,)  the  difficulty  of  ascer- 
taining the  quarter  whence  they  were  de- 
rived, amounting,  in  many,  if  not  most 
cases,  to  an  impossibility,  and  growing  out 
of  the  nature  of  the  subject  matter,  would 
undoubtedly  turn  the  scale  against  the  ap- 
plication of  the  principle,  to  property 
211 .  of  that  kind.  That,  *in  truth,  is  the 
question  now  before  us:  it  differs 
from  the  case  at  bar  only  in  degree,  not  in 
principle. 

But  we  are  told  that  these  tyrannical  and 
cabalistical  words  '^same  persons  and  pro- 
portions" are  so  imperious  as  to  admit  of 
no  exception,  and  that  the  two  species  of 
property  are  to  go  to  the  same  persons,  and 
in  the  same  proportions,  in  all  possible 
cases  whatsoever.  This,  it  must  be  ad- 
mitted, is  not  universally  true :  it  is  not  true 
in  the  case  of  an  alien,  who  is  permitted 
to  succeed  to  personal  estate,  and  is  pro- 
hibited from  inheriting  real.  If  there  be  an 
alien  in  the  way,  therefore,  the  two  sub- 
jects do  not  go  to  the  same  persons ;  nor  do 
they  go  in  the  same  proportions ;  for,  the 
alien  being  set  aside  in  relation  to  lands, 
the  remaining  parceners  will  get  a  greater 
proportion  of  the  land  thereby :  they  will, 
in  such  case,  get  a  greater  proportion  of 
the  lands  than  of  the  personal  estate  of 
the  infant,  notwithstanding  the  reference 
in    question.     While    we   yield   up  this  fa- 
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vorite  idea  of  uniformity,  in  obedience 
to  the  provisions  of  the  ordinary  laws 
of  alienage,  why  shall  we  not  also  succumb 
to  those  overrulingf  and  paramount  consid- 
erations, growing  out  of  the  nature  of  the 
subject,  which,  in  point  of  fact,  and  under 
the  actual  operation  of  the  rule,  set  such 
uniformity  at  defiance? 

My  conclusion  then  is,  that  the  act  of  de- 
scents merely  gives  the  general  rule  for 
the  distribution  of  personal  property  by 
reference  to  the  act  of  descents :  but  that, 
taken  as  well  in  relation  to  other  laws  or 
statutes,  as  to  considerations  which  are 
equal  to  such  laws  or  statutes,  it  is  only 
**lez  sub  graviori  lege."  I  will  not  bot- 
tom myself  upon  the  mere  letter  of  the 
statute,  (and  that,  too,  couched  only  under 
general  words  of  reference, }  and  obstinately 
contend  for  a  construction  which  is  repro- 
bated by  the  actual  nature  of  the  subject, 
confronted  by  so  many  absurdities,  contra- 
dictions, inconveniences  and  incongruities; 
and  the  consequences  of  which  will  oper- 
ate undoubtedly  against  the  manifest  in- 
tention of  the  Legislature. 
212  *^Upon  the  whole,  1  am  of  opinion 
that  the  law  is  for  the  appellants  in 
both  the  cases,  (of  Dilliard  v.  Tomlinaon 
and  Curtis  v.  Muse, )  and  that  the  decrees 
therein  ought  to  be  reversed.  As,  however, 
the  other  Judges  are  of  a  different  opinion, 
I  shall  be  ready  to  pass  my  opinion  upon 
any  subordinate  points  of  a  decree  to  be 
rendered,  pursuant  to  that  of  the  majority 
of  the  Court. 

JUDGE  FLEMING  delivered  the  follow- 
ing opinion  in  the  case  of  Dilliard  v.  Tom- 
linson.  Three  points  were  made  by  the 
appellant*s  counsel. 

Ist.  Whether  the  former  decision  in  this 
case  be  a  bar  to  a  rehearing  of  the  merits 
of  the  cause,  respecting  the  rights  of  the 
parties?    If  not, 

2ndly.  Whether  the  merits  be  not  in 
favour  of  the  appellant?    And,  if  not, 

3dly.  Whether  there  is  not  error  in  the 
report  of  Master  Commissioner  Rose,  re- 
specting the  profits  of  the  negroes  in  ques- 
tion ;  and  whether  there  is  not  error  in  the 
decree,  affirming  that  report;  and  in  de- 
creeing interest  on  1951.  4s.  5d.  from  the 
first  day  of  January  1802,  until  payment 
shall  be  made? 

The  first  was  a  point  that  I  did  not  ex- 
pect would  have  been  made ;  though  much 
was  said  in  support  of  it;  but  the  only 
plausible  argument  used  was,  that  the  de- 
cree of  this  Court,  reversing  that  of  the 
Chancellor,  was  an  interlocutory  decree, 
and  therefore  open  to  future  discussion. 
That  decree  was  made  by  a  full  Court,  con- 
sisting of  five  members,  after  able  and 
solemn  arguments  of  counsel,  and  long  de- 
liberation of  the  Judges;  and  the  rights  of 
the  parties  respecting  the  subject  in  con- 
troversy clearly  and  finally  decided  by  a  ma- 
jority of  four  to  one:  and  what  has  been 
called  an  interlocutory  decree,  was  a  conse- 
quential and  necessary  order,  growing  out 
of  the  nature  of  the  case,  for  carrying  into 
effect  the  decree  that  had  so  expressly,  and 
conclusively,  determined  the  rights  of  the 
parties.  And  should  this  Court,  the  der- 
nier resort  in  all  our  judicial  pro- 
'^13      ceedings,    ^consisting    now    of    only 


three  members,  (but  of  whatever  num- 
ber it  may  consist,  it  makes  no  differ- 
ence as  to  principle, )  furnish  a  precedent 
to  reverse  its  own  judgments  or  decrees, 
after  a  lapse  of  eight  or  nine  years,  the 
evil  consequences  would  be  incalculable. 
That  great  and  many  mischiefs  would  con- 
sequently ensue,  must,  I  conceive,  be  so  ob- 
vious to  every  reflecting  mind,  that  it  seems 
unnecessary  further  to  animadvert  on  the 
subject. 

2.  With  regard  to  the  second  point, 
** whether  the  merits  be  not  in  favour  of 
the  appellant?"  the  decision  of  the  first 
seems  to  preclude  the  necessity  of  any  re- 
marks upon  it;  but  out  of  respect  to  the 
ingenious  arguments  of  the  counsel  who 
stated  it,  and  for  my  own  satisfaction,  I 
reconsidered  the  subject  with  great  atten- 
tion; but  the  more  I  reflected  on  it,  the 
more  was  I  convinced  of  the  correctness  of 
the  former  decision  of  this  Court.  I  am  not, 
generally  tenacious  of  my  own  opinions; 
but  all  the  law-learning  and  eloquence  of 
Westminster-Hall  could  not  convince  me 
that  the  decision  (as  the  law  then  stood) 
was  erroneous.  The  words  of  the  law  were* 
in  my  conception,  too  clear  and  explicit  to 
admit  of  a  doubtful  meaning. 

3.  With  respect  to  the  third  point,  whether 
there  was  not  error  in  the  report  of  Master 
Commissioner  Rose,  respecting  the  profits 
of  the  negroes  in  question,  and  whether 
there  is  not  error  in  the  decree  affirming  that 
report;  and  decreeing  interest  on  1951.  48. 
5d.  from  the  first  day  of  January,  1802,  un- 
til payment  shall  be  made? 

I  discover  no  error  in  so  much  of  the  re* 
port  as  states  the  profits  of  the  negroes  in 
question  to  be  1951.  4s.  5d.  and  is  affirmed 
by  the  decree ;  but  there  appears  to  be  error 
in  so  much  thereof  as  allows  151.  Is.  Id.  in- 
terest on  those  profits ;  and  there  is  error  in 
directing  it  to  be  continued  beyond  the  date 
of  the  decree,  which  was  not,  at  the  time 
of  making  the  decree,  authorized  by  law, 
the  act  allowing  Chancery  Courts  to  award 
interest  on  final  decrees,  not  having  passed 
until  the  20th  of  January  following:  but,  as 
to  the  profits  themselves,  I  have  no 
214  doubt  but  that  the  appellees  *have  a 
right  to  them,  in  exclusion  of  the 
mother,  and  any  relations  on  the  part  of 
the  mother;  not  only  because  this  Court 
hath  so  adjudged  it,  but  also,  because  it 
seems  clear  to  me  that  the  right  to  profits 
follows  the  right  to  the  subject  out  of  which 
they  issue,  as  the  shadow  follows  the  sub- 
stance. 

I  am  therefore  of  opinion  that  the  decree 
ought  to  be  reversed,  so  far  as  it  respects 
the  interest,  and  affirmed  as  to  the  residue. 

The  following  was  entered  as  the  decree 
of  this  Court. 

**The  Court  is  of  opinion  that  there  is  error 
in  so  much  of  the  said  decree  as  directs  the 
payment  of  the  sum  of  151.  Is.  Id.  by  the 
appellant,  as  administrator  of  Benjamin 
Edloe  Tomlinaon,  deceased,  for  interest  on 
the  hire  of  slaves,  for  which  he  is  supposed, 
to  have  been  chargeable  from  the  day  the 
money  for  their  hire  became  due  from  the 
persons  to  whom  the  slaves  were  hired,  al- 
though there  be  no  proof  that  the  same  was 
then  received  by  the  said  administrator, 
and  it  was  in  this  case  doubtful   to   whom 
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the  same  oui^ht  to  be  paid;  and,  also,  in 
this,  that  the  interest  upon  the  same  was 
directed  to  be  continued  beyond  the  date  of 
the  decree,  which  was  not  then  authorized 
by  law.  Therefore,  it  is  decreed  and  or- 
dered, that  the  said  decree  be  reversed  and 
annulled ;  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  this  Court,  proceeding^  to  make  such 
decree  as  the  said  Superior  Court  of  Chan- 
cery ougfht  to  have  pronounced,  it  is  further 
decreed  and  ordered,  that  the  appellant  pay 
unto  the  appellees  the  sum  of  1951.  4s.  5d. 
and  their  costs  by  them  expended,  as  well 
in  the  prosecution  of  their  appeal  formerly 
in  this  Court,  as  in  the  prosecution  of  their 
snit  m  the  said  Superior  Court  of  Chan 
eery." 

215  *The    following    opinion    was   pro- 
nounced in  the  case  of  Wyatt,  Adm'r 

of  Curtis,  V.  Muse  and  Wife,  by 

JUDGE  TUCKER.  This  cause  depend- 
ing in  great  measure  upon  the  same  princi- 
ples as  that  of  Dilliard  v.  Tomlinson,  I  find 
it  necessary  to  say  no  more  upon  the  sub- 
ject, generally.  The  limitations  in  the  will 
of  William  Murray,  the  father  of  the  in- 
fants Mary  Anne  and  Fanny  Murray,  de- 
ceased, and  of  the  complainant  Harriet 
Muse,  leave  no  question  to  be  decided  as  to 
the  operation  of  the  law  ot  descents  upon 
that  ix>rtion  of  his  estate. 

But  I  am  of  opinion,  that  the  slaves  and 
personal  estate  of  those  infants  respec- 
tively are  to  be  dintributed  among  their 
next  of  kin,  according  to  the  course  of  law 
at  the  time  of  their  respective  deaths;  that 
is  to  say,  that  the  slaves  and  personal  es- 
tate of  Mary  Anne  Murray  ought  to  be  dis- 
tributed between  her  mother  and  surviving 
sisters,  in  the  manner  prescribed  by  the 
act,  passed  in  the  year  1785,  entitled  an  act 
directing  the  course  of  descents,  which  act, 
as  to  personal  estate,  was  in  full  force  at 
the  time  of  her  decease.  And  that  the 
slaves  and  personal  estate  of  Fanny  Mur- 
ray, which  were  derived  to  her  immediately 
from  her  father  William  Murray,  upon  her 
death  became  liable  to  distribution  accord- 
ing to  the  course  in  which  lands  are  to  de- 
scend, under  the  act  passed  in  the  year 
1792,  entitled  an  act  to  reduce  into  one  the 
several  acts  directing  the  course  of  de- 
scents ;  subject  to  the  proviso  which  is  con- 
tained in  the  fifth  section  of  that  law.  But 
that  the  slaves  and  personal  estate  of  that 
infant,  which  were  not  immediately  derived 
from  her  father,  including  under  that  de- 
scription the  rents,  issues,  and  profits  of 
lands,  the  hire  and  increase  of  slaves,  and 
the  interest  of  money,  or  any  other  property 
acquired  after  the  death  of  the  father, 
(including  also  in  that  description  the  sum 
of  1001.  charged  upon  the  lands  devised  to 
the  complainant  Harriet  Muse,  on  the  con- 
tingency in  the  father's  will  expressed, ) 
where  the  same  can  be  clearly  and  defini- 
tively ascertained,  ought  to  be  distributed 
among  the  next  of  kin  of  that  infant, 

216  in  *the  same  manner,  and  in  the  same 
proportions,  as   if  she    had    attained 

her  full  age  of  21  years  at  the  time  of  her 
decease.  lam  further  of  opinion,  that  if  it 
shall  appear  that  the  complainant  Harriet 
Muse,    or   her   husband,    entered  upon  the  | 


lands  devised  to  her  upon  the  contingency 
of  the  death  of  her  sister  Mary  Anne,  on 
her  paying  to  her  sister  Fanny  Murray,  one 
hundred  pounds  current  money,  that  com- 
plainant, or  her  husband,  ought  to  be 
charged  with  interest  upon  that  sum  from 
the  time  of  such  entry,  and  possession 
taken  and  held,  or  upon  so  much  thereof  as 
ought  to  be  paid  to  the  distributees  of  the 
said  Fanny  Murray,  other  than  the  said 
Harriet  Muse.  And  that  this  cause  be 
sent  back  to  the  Court  of  Chancery  with 
directions  that  an  account  (if  required  by 
eithei:  party)  .be  taken,  and  distribution 
made  according  to  these  principles. 

I  wish  it  to  be  understood  that  Charles 
Curtis,  the  husband  of  Anne  Murray, 
mother  of  Mary  Anne  and  Fanny  Murray, 
and  also  the  father  of  Joanna  Curtis  and 
Christopher  Cuitis,  deceased,  is  entitled  to 
the  distributive  shares  of  all  those  persons. 

JUDGE  FLEMING.  Upon  the  death  of 
William  Murray,  his  widow,  Anne  Murray, 
having  renounced  the  will  of  her  deceased 
husband,  took,  as  her  dower,  three  ninths 
of  his  slaves,  and  other  personal  estate ;  and 
his  three  daughters,  Mary  Anne,  Harriet, 
and  Fanny  Murray,  each  two  ninths 
thereof.  Upon  the  death  of  Mary  Anne 
Murray,  in  March,  1793,  before  the  act  of 
December,  1792,  c.  92,  was  in  force,  her 
mother,  then  the  wife  of  Charles  Curtis, 
the  appellant,  succeeded  to  two  equal  eighth 
parts  of  her  slaves,  and  other  personal  es- 
tate :  two  other  equal  eighth  parts  vested  in 
each  of  her  surviving  sisters,  Harriet  and 
Fanny  Murray ;  and  one  equal  eighth  part 
vested  in  each  of  her  brother  and  sister  of 
the  half-blood,  to  wit,  Christopher  and 
Joanna  Curtis.  And  of  the  reversionary  in- 
terest in  the  dower  slaves  of  her  mother, 
two  equal  sixth  parts  vested  in  each  of  her 
said  sisters,  and  one  equal  sixth  part  in 
each  of  her  said  brother  and  sister  of    the 

half-blood. 
217  *Upon    the  death  of  Joanna  Curtis, 

in  July,  1793,  the  estate  derived  to  her 
from  Mary  Anne  Murray,  her  sister  of  the 
half  blood,  vested  in  her  father  Charles 
Curtis,  the  appellant,  who,  upon  the  death 
of  his  son  Christopher  Curtis,  in  April, 
1795,  became  entitled  to  one  other  eighth 
part  of  the  estate  of  the  said  Mary  Anne 
Murray,  deceased,  making,  in  the  whole,  a 
moiety  thereof. 

With  respect  to  the  estate  of  Fanny  Mur- 
ray, she  having  died  whilst  the  act  of  1792, 
c.  92,  was  in  full  force,  her  mother,  and 
brother  and  sister  of  the  half  blood,  were 
thereby  excluded  from  any  distributive 
share  of  her  estate. 

The  following  decree  was  thereupon  en- 
tered. 

**The  Court  is  of  opinion  that  there  is 
error  in  the  said  decree  in  reversing  so 
much  of  the  decree  in  the  original  suit 
brought  by  Charles  Curtis,  and  Elizabeth 
Curtis,  an  infant,  by  the  said  Charles,  her 
father  and  next  friend,  against  Peter 
Kemp,  executor  of  William  Murray,  and 
Harriet  Murray,  only  surviving  child  of  the 
said  William  Murray,  as  declares  that,  by 
the  statute  for  distributing  personal  estate, 
including  slaves  unbequeathed,  the  plain- 
tiff, Charles  Curtis,  (in  right  of  his  wife  and 
his  two  elder  children  by  her,  who  are  dead, 
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and  whom  he  representeth, )  is  entitled  to 
one  half  of  the  personal  estate  of  Mary 
Anne  Murray;  anl  as  directs  that  the  said 
Peter  Kemp,  defendant  in  that  suit,  should 
render  an  account  of  his  administration  of 
the  estate  of  his  said  testator, .  before  , 

Commissioners  appointed  to  examine,  state 
and  report  on  the  same ;  and  as  decrees  that 
the  said  Peter  should  pay  and  deliver  to  the 
plaintiff  in  that  suit,  Charles  Curtis,  one 
half  of  the  slaves  and  other  personal  estate 
of  the  said  Mary  Anne  Murray;  and  as  ap- 
proves and  confirms  the  report  of  the  Com- 
missioners made  in  pursuance  of  that  decree 
and  order:  and  that  there  is  also  error  in 
so  much  of  the  first  mentioned  decree  on 
the    bill  of  review  as  dismisses  the  bill  in 

the  original  suit  with  costs;  this 
218      Court  being  of  opinion  *that  so  much 

of  the  said  original  decree  as  relates 
to  the  estate  of  Mary  Anne  Murray,  de- 
ceased, is  correct,  and  ought  to  have  been 
afiSrmed  on  the  said  bill  of  review ;  and 
that  the  residue  of  the  said  decree  in  the 
original  suit  was  properly  reversed ;  it  is 
therefore  decreed  and  ordered,  that  the  de- 
cree in  this  suit  be  reversed  and  annulled, 
and  that  the  appellants  recover  against  the 
appellees  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here.  And  this  Court  proceeding  to  make 
such  decree  as  the  said  Superior  Court  of 
Chancery  ought  to  have  rendered  on  the  bill 
of  review  aforesaid,  it  is  further  decreed 
and  ordered,  that  the  said  Peter  Kemp  do 
pay  and  deliver  to  the  appellant,  Peter 
Wyatt,  administrator  of  Charles  Curtis,  one 
half  of  the  slaves  and  personal  estate  which 
were  of  the  estate  of  the  said  Mary  Anne 
Murray,  deceased,  and  account  for  the 
profits  of  the  said  slaves  from  the  time  of 
her  death,  and  pay  the  same  to  the  said  Peter 
Wyatt,  adminibtrator,  of  the  said  Charles 
Curtis.  And  it  is  ordered,  that  the  cause 
be  remanded  to  the  said  Superior  Court  of 
Chancery  for  an  account  to  be  taken,  and 
further  proceedings  to  be  had  therein, 
agreeably  to  the  principles  of  this  decree." 


Hunter  v.  Fairfax's  Devisee.* 

Arffued  Tuesday.  May  8,  1796,  and  reargued  Wed- 
nesday. October  25, 1809. 

I.  Northern  Neck— Waste  Ljuids— Title  of  Denny  Pair, 
faxt— Effect   of    Statute   Thereon.— By   the  act  of 

compromise,  passed  the  lOth  of  December,  1790, 
(see  Appendix,  No.  V.  to  8  Rev.  Code,  p.  (71,)  c.  5,) 
the  title  of  Denny  Fairfax,  and  of  those  wbo 
claim  under  him,  to  such  of  the  lands  in  the  North- 

*Seqael  of  Principal  Case.-Thi8  case  ga.ye  rise  to  a 
hiffhly  imporUnt  discussion,  viz.  the  appellate  Juris 
diction  of  the  supreme  court  of  the  United  States 
over  the  tribunals  of  the  state.  The  principal  case 
was  carried  before  the  supreme  court  of  the  United 
States  by  a  writ  of  error  and  the  Judgment  therein 
reversed.  7  Cranch  608.  The  supreme  court  of  the 
United  States  issued  its  mandate  to  the  court  of 
appeals  of  Viririnia  to  enter  Judgment  for  the  ap- 
pellant. Philip  Martin.  This  the  Virffinia  court  of 
appeals  declined  to  do.  See  Hunter  v.  Martin,  4 
Munf.  1.  From  this  refusal,  a  writ  of  error  to  the 
supreme  court  was  prosecuted  and  the  case  finally 
decided  in  1  Wheat  804. 

tNorthem    Neck— Title  to  Land  Therein.— On  this 


ern  Neck  of  Virginia  as  were  waste  and  unap- 
propriated at  the  time  of  the  death  of  Lord 
Fairfax,  was  clearly  extinffuished. 
9.  Same— 5«mo-Acts  of  AMomMy-Bffect— Quaere. 
Were  the  several  acts  of  Assembly,  respecting  the 
mode  of  acquirinar  titles  to  waste  and  unappropri- 
ated lands  in  the  Northern  Neck,  equivalent  to  an 
inquest  of  office,  and  sufficient  to  authorize  vrantB 
of  the  said  lands  hy  the  Ck>mmonwealth,  Inde 
pendently  of  the  said  act  of  compromise? 

3.  British  Sab|ecU-RI|rht  to  Hold  L4ind  In  Vlrginlm— 
Treaty. -Qusre,  whether,  hy  virtue  of  the  treaty 
of  1788.  persons  horn  in  Great  Britain,  and  resid- 
ing there  on  the  4th  of  July,  1776,  could,  without 
ever  thereafter  becoming  citizens  of  Virffinia.  or 
of  any  of  the  United  States  of  America.  Uke  and 
hold  lands  in  Vir^nia.  hy  descent,  or  devise,  ac- 
cruing between  that  day  and  the  date  of  the  said 
treaty? 

4.  BJectnent  — Declaration- Enlarsing  Tern  LaM 
Thereln.t~In  ejectment,  if  the  term  laid  in  the  dec- 
laration expire  before  the  decision  of  the  cause, 
the  practice  is  to  ffrant  leave  to  amend  the  dec- 
laration by  enlarffinff  the  term. 

In  an  action  of  ejectment,  on  behalf  of 
David   Hunter   against   Dennj  Fairfax,  in 

the  Winchester  District  Court, 
219      *for   788   acres   of  land   lying  in  the 

County  of  Shenandoah,  the  parties, 
by  their  counsel,  on  the  9th  of  September, 
1793,  agreed  a  case,  in  substance,  as  fol- 
lows: 

1.  That  the  act  of  Assembly  entitled,  *'an 
act  for  confirming  and  better  securing  the 
titles  to  lands  in  the  Northern  Neck,  held 
under  the  Right  Honourable  Thomas  Lord 
Fairfax,  Ac.  (a)  truly  recites  the  several 
grants  or  charters  which  were  made  by  the 
Kings  of  Great  Britain,  to  the  predecessors 
or  ancestors  of  the  late  Thomas  Lord  Fair- 
fax, of  and  concerning  that  part  of  the 
territory  of  the  then  Colony,  now  Com- 
monwealth, of  Virginia,  called  and  known 
by  the  name  of  the  Northern  Neck ;  and 
that  all  the  estates,  rights  and  authorities 
thereby  granted  to  them  were  lawfully 
vested  in  him  previous  to  the  year  1736,  and 
remained  vested  in  him  until  the  time  of 
his  death. 

2.  That,  in  the  year  1748,  an  act  of  As- 
sembly was  passed,  entitled,  **An  act  con- 
firming the  grants  made  by  his  majesty, 
within  the  bounds  of  the  Northern  Neck," 
&c.(b) 

3.  That  the  said  Thomas  Lord  Fairfax, 
proprietor  of  the  said  territory  called  the 
Northern  Neck,  in  the  year  1748,  opened 
and  kept  and  conducted  at  his  own  expense 
an  office  within  the  said  Northern  Neck, 
for  granting  and  conveying  what  he  de- 
scribed and  called  the  waste  and  ungranted 
lands  therein,  upon  certain  terms,  and  ac- 
cording to  certain  rules  by  him  established 
and  published,   and    that  such  of  the  afore- 


subject  of  the  title  of  Lord  Fairfax,  and  of  Denny 
Fairfax,  to  lands  in  the  Northern  Neck  of  Vir^nia, 
the  principal  case  was  cited  in  Stephen  v.  Swann,  9 
LeiffH  414,  419.  420;  foot-noU  to  Hite  v.  Fairfax,  4  Call 
42. 

tBIectment  —  Declaration  —  Bnlarrinv  Tern  Laid 
Therela— See  generally,  monoflrraphic  note  on 
^'Ejectment'*  appended  to  Tapscott  v.  Cobbs,  It 
Oratt.  I7E. 


(a)  1  Rev.  Code.  p.  6. 

(b)  1  Rev.  Code,  p.  10. 
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said  lands  as  were  g^ranted  and  conveyed 
by  him  in  fee,  were  granted  and  conveyed, 
in  parcels,  in  a  certain  form,  set  forth  at 
large  in  haec  verba;  and  that  the  said 
grants  and  conveyances  in  fee  were  tran- 
scribed and  entered  in  books  kept  by  him 
for  that  purpose,  in  the  said  office,  by  his 
own  clerks  or  agents,  and  were  uniformly 
alike,  except  as  to  grants  and  conveyances 
of  lots  in  places  laid  o£P  and  designed  for 
towns ;  that  he  kept  the  said  office  open  for 
the  purposes  aforesaid,  from  the  year  1748 
tilt  the  time  of  his  death,  which  happened  in 
December,  1781 ;  during  all  which  time,  as 
well  as  prior  thereto,  from  the  time  he  be- 
came proprietor  as  aforesaid,  he  exer- 

220  cised    the    right    of    ^granting    and 
conveying   in    fee-simple,    the   lands 

called  waste  and  ungranted  lands  as  afore- 
said, upon  the  rents,  conditions  and  reser- 
vations contained  in  the  grants  and 
conveyances  made  by  him;  the  rents  re- 
served therein  were  paid  to  him  as  they 
annually  accrued ;  and  he  also  exercised  the 
right  of  leasing  for  term  of  lives  and  for 
years  (reserving  annual  rents)  parcels  of 
the  said  lands  called  by  him  waste  and 
ungranted ;  which  rents  were  also  paid  as 
they  became  due. 

4.  That  the  said  Thomas  Lord  Fairfax 
was,  at  the  time  of  his  death,  and  for 
many  years  had  been,  a  citizen  and  inhab- 
itant of  the  Commonwealth  of  Virginia ; 
that  he  duly  made  and  published  his  last 
will  and  testament,  which  is  set  forth  in 
haec  verba,  and  was  admitted  to  record  by 
the  Court  of  Frederick  County  the  5th  of 
March,  1782;  in  which  will  he  devised  all 
his  *' undivided  sixth  part  or  share  of  his 
lands  and  plantations  in  the  Colony  of  Vir- 
ginia, commonly  called  or  known  by  the 
name  of  the  Northern  Neck  of  Virginia,  to 
the  Reverend  Denny  Martin,  his  nephew,  of 
the  County  of  Kent,  in  Great  Britain,  to 
him,  his  heirs  and  assigns  for  ever;  upon 
condition  that  he  should  procure  an  act  of 
Parliament  to  pass  to  take  upon  him  the 
name  of  Fairfax  and  coat  of  arms.  And 
that  the  defendant  Denny  Fairfax  was  the 
same  person  mentioned  in  the  said  will  by 
the  name  of  Denny  Martin,  and  that  he  ob- 
tained the  name  of  Denny  Fairfax,  and  the 
Fairfax  coat  of  arms,  in  conformity  to  the 
directions  of  the  said  will. 

5.  That  the  lands  in  the  declaration  men- 
tioned are  a  part  of  the  lands  known  by  the 
name  of  the  Northern  Neck  of  Virginia ; 
and  are  also  the  same  lands  for  which  a 
patent  was  granted  to  David  Hunter,  the 
lessor  of  the  plaintiff,  by  Beverley  Ran- 
dolph, Governor  of  Virginia;  (which  is  set 
forth  in  haec  verba,  dated  April  30th,  1789;) 
and  are  part  of  the  lands  called  and  de- 
scribed as  waste  and  ungranted  within  the 
said  Northern  Neck,  by  the  said  Thomas 
Uord  Fairfax,  as  aforesaid ;  and  are  of  the 
value     of    five     hundred    pounds    current 

money. 

221  *6.  That  Thomas  LK>rd  Fairfax  died 
seised  in  fee  of  sundry  tracts  of  land 

in  the  County  of  Frederick,  and  other 
counties  in  the  said  Northern  Neck,  contain- 
ing altogether  three  hundred  thousand 
acres,  which  had  been  granted  and  con- 
veyed by  him  to  Thomas  Bryan  Martin,  in 
fee,  upon  the  same  terms,  and  in  the   same 


forms  of  other  lands  conveyed  and  granted 
by  him  in  fee  as  aforesaid,  which  lands 
were  soon  thereafter  reconveyed  by  the  said 
Thomas  Bryan  Martin  unto  him  in  fee. 

7.  That '*  the  defendant  in  this  suit  was 
born  in  England,  a  subject  to  the  King  of 
Great  Britain,  in  the  year  1750,  is  now,  and 
ever  since  his  birth  hath  been,  a  subject 
to  the  said  King,  and  hath  always  inhab- 
ited within  England,  as  well  during  the  late 
war  between  Great  Britain  and  America, 
which  was  ended  by  the  peace  made  in  the 
year  1783,  as  in  all  other  times ;  and  hath 
not  made  himself  a  citizen  of  the  United 
States  of  America,  or  of  any  of  them,  by 
taking  the  oath  of  citizenship  required 
by  any  law  of  the  said  United  States,  or  of 
any  one  of  them,  and  hath  never  been  in 
any  of  the  said  llnited  States  but  always 
hath  resided  in  England,  where  he  now 
remains. ' ' 

8.  That  a  certain  Thomas  Bryan  Martin 
is  now,  and  always  hath  been,  a  citizen  of 
the  State  of  Virginia,  and  is  the  second  son 
of  the  sister  of  Thomas  I/ord  Fairfax,  and 
the  younger  brother  of  the  defendant ;  and 
that  his  said  mother  is  now  living, 
and  always  has  been  a  British  subject,  and 
never  hath  made  herself  a  citizen  of  the 
United  States  of  America,  or  of  any  of 
them. 

9.  That  a  treaty  of  peace  was  finally 
made  and  concluded  in  the  year  1783,  be- 
tween Great  Britain  and  the  United  States 
of  America,  in  haec  verba. 

10.  They  agreed  the  several  acta  of  As- 
sembly, entitled,  '*an  act  for  establishing 
a  land-office  and  ascertaining  the  terms  and 
manner  of  granting  waste  and  unappropri- 
ated lands  ;"(sl)  **an  act  declaring  tenants 
of  lands  or  slaves  in  tail  to  hold  the  same 
in  fee  simple  ;"(b)    an   act   passed   in    the 

year  1784,  entitled,  **an    act   respect- 
222      ing  future  confiscatiuns;"(c)  *an  act 

passed  in  the  year  1785,  entitled,  *'an 
act  for  safe  keeping  the  land  papers  of 
the  Northern  Neck  in  the  register's 
office  ;'*(d)  an  act  passed  in  the  year  1779, 
entitled,  **an  act  declaring  who  shall  be 
deemed  citizens  of  this  Commonwealth;" 
(e)  an  act  passed  in  the  year  1782,  en- 
titled, ''an  act  concerning  surveyors ;"(f) 
an  act  passed  in  the  year  1785,  entitled,  *'an 
act  concerning  escheators;*'(g)  and  an 
act  passed  in  the  year  1785,  entitled,  ''an 
act  to  extend  the  operation  of  an  act,  enti- 
tled, '*an  act  concerning  escheators*'  to  the 
several  counties  in  the  Northern  Neck. "(h) 

11.  They  agreed  that  the  lands  in  the  dec- 
laration mentioned  had  not  been  escheated 
and  seised  into  the  hands  of  the  Common- 
wealth pursuant  to  the  two  acts  of  Assem- 
bly last  mentioned,  or  either  of  them ;  and 
that  no  inquest  of  office  ot  escheat  had  been 
taken    of  and  concerning   the    said    lands. 

12.  They  agreed  in  haec  verba,  the  24th 
section  of  the  act  passed  in  the  year  1782, 
entitled,  *'an  act  to  amend  and  reduce  the 
several  acts  of  Assembly,  for   ascertaining 


(a)  May.  1779.  c.  13.  Ch.  Rev.  p.  94. 

(b)  October,  1770,  c  28,  Ch.  Rev.  p.  45. 

(c)  1784,  c.  58. 

(d)  1785.  c.  67,  2  Rev.  Code,  App.  No.  V.  («.) 

(e)  May,  1779,  c.  65. 

(f)  October,  1782,  c.  S3,  Ch.  Rev.  p.  179. 
\z\  1785,  c.  68, 1  Rev.  Code,  p.  186. 

(h)  1786,  c.  58,  2  Rev.  Code,  App.  No.  V.  (70.) 
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certain  taxes  and  duties,  and  for  establish- 
ing a  permanent  revenue,  into  one  act. "(a) 

13.  They  agreed  that  the  lessor  of  the 
plaintiff  is  a  citizen  of  Virginia,  and 
always  has  been,  and  that  he  entered  into 
the  lands  contained  in  his  grant  or  patent 
aforesaid,  in  pursuance  thereof,  and  was 
possessed  thereof  prior  to  this  suit. 

14.  They  agreed  the  lease,  entry  and 
ouster  in  the  declaration  mentioned ;  and, 
if,  upon  the  whole  matter,  the  law  be  for  the 
plaintiff,  that  judgment  be  rendered  for 
him  for  his  term  yet  to  come  in  the  lands 
in  the  declaration  mentioned,  and  one 
penny  damages ;  otherwise,  that  judgment 
be  rendered  for  the  defendant. 

The    District     Court,     upon     this     case 

agreed,  gave  judgment  for  the    defendant; 

whereupon    the    plaintiff    appealed;     and, 

Denny  Fairfax  having  afterwards  de- 

223  parted  this  life,    *the  appeal  was  re- 
vived  against    Philip    Martin,     his 

heir  at  law  and  devisee. 

This  cause  was  argued  in  May,  17%, 
before  Judges  I/yons,  Carrington,  Fleming 
and  Roane,  and  reargued  on  Wednesday, 
October  25,  1809,  by  William  and  Wickham, 
for  the  appellant,  and  Call,  for  the  ap- 
pellee, before  Judges  Fleming  and  Roane ; 
(Judge  Tucker  not  sitting  in  the  cause, 
through  motives  of  delicacy,  being  nearly 
relat^  to  a  i)er8on  interested;)  but,  as 
the  Court  went  so  fully  into  the  subject  in 
giving  their  opinions,  it  is  thought  proper 
to  omit  the  arguments  at  the  bar. 

Monday,  April  23,  1810.  The  Judges 
pronounced  their  opinions. 

JUDGi;  ROANIg.  This  was  an  eject- 
ment brought  by  the  appellant  against 
Denny  Fairfax,  under  whom  the  appellee 
claims,  in  the  District  Court  of  Winches- 
ter. 

At  the  trial,  the  parties  agreed  a  case 
in  lieu  of  a  special  verdict.  That  case 
agrees,  inter  alia,  various  acts  of  Assembly 
respecting  the  territory  of  the  Northern 
Neck,  as  is  therein  more  particularly 
stated ;  the  treaty  of  peace  of  1783,  between 
the  United  States  and  the  King  of  Great 
Britain  ;  the  act  of  1784,  '^respecting  future 
confiscations;"  that  I^rd  Fairfax  died,  a 
citizen  of  this  Commonwealth,  in  Decem- 
ber, 1781,  having  devised  his  lands  in  the 
Northern  Neck  to  Denny  Fairfax,  who  was 
born  in  England  in  the  year  1750,  and  has 
never  become  a  citizen  of  Virginia,  or  of 
any  of  the  United  States ;  that  the  land  in 
controversy  was  a  part  of  the  lands  in  that 
territory  called  and  described  by  I^ord  Fair- 
fax as  waste  and  ungranted  land;  that  the 
appellant  obtained  a  grant  therefor,  from 
the  Commonwealth  of  Virginia,  on  the  30th 
of  April,  1789,  entered,  and  was  possessed 
in  pursuance  thereof  until  ejected;  and 
that  no  inquisition  of  escheat  or   for- 

224  feiture  was  ever  found  *in  relation  to 
this  land,  under  the  ordinary  acts  on 

this  subject,  as  extended  to  the  said   terri- 
tory since  the  death  of  I^ord  Fairfax. 

Referring  to  the  case  itself  for  a  more 
particular  statement,  these  are  the  facts 
which  seem  most  important  in  the  present 
instance :  there  are  other  facts  which  seem  to 
relate  to  the  question  whether  I/ord  Fairfax 
had  an  absolute  fee  estate  in  the  soil  of  the 


(a)  October,  1782,  c.  8,  8.  24,  Cli.  Rev.  p.  170. 


said  territory,  or  only  a  seignioral  right 
thereto;  a  question  unnecessary  to  be 
stirred  in  the  present  instance,  as  my  opin- 
ion will  go  upon  the  admission  that  he  had 
the  former.  The  District  Court  gave  judg- 
ment for  the  appellee,  from  which  an 
appeal  was  taken  by  the  appellant  to  this 
Court.  It  is  necessary  here  to  state  that 
the  judgment  was  rendered  the  24th  of 
April,  1794,  which  accounts  for  the  omission 
to  state  in  the  case  agreed,  either  the 
treaty  of  November  19,  1794,  between  the 
United  States  and  Great  Britain,  or  the  act 
of  compromise  of  October  10,  1796,  between 
the  Commonwealth  of  Virginia  and  the 
purchasers  under  Denny  Fairfax. 

On  the  part  of  the  appellant  it  is  con- 
tended, that  Denny  Fairfax  was,  at  the 
time  of  the  devise  in  question,  and  ever 
after,  an  alien,  and  incapable  of  holding 
lands  in  this  Commonwealth ;  that,  admit- 
ting an  inquest  of  office  to  have  been  nec- 
essary ui\der  the  general  laws  as  applying 
to  ordinary  cases,  the  several  acts  of  As- 
sembly, stated  in  the  case,  respecting  the 
mode  of  acquiring  titles  to  waste  and  un- 
appropriated lands  in  the  Northern  Neck, 
were  equivalent  thereto,  and  supplied  the 
place  thereof,  in  relation  to  such  lands, 
and  justified  the  grant  by  the  Com- 
monwealth; and  that  the  act  of  compro- 
mise of  1796,  aforesaid,  ceded  the  title  to 
the  appellant,  even  if  it  were  not  complete 
without  it. 

On  the  part  of  the  appellee,  on  the  con- 
trary, it  is  contended,  that  the  original 
appellee,  Denny  Fairfax,  was  capable  of 
taking  and  holding  the  land  devised  to  him, 
until  devested  by  an  inquest  of  office, 
225  or  some  ^equivalent  act ;  and  that  no 
such  act  had  taken  place  prior  to  the 
treaty  of  peace,  which,  it  is  further  alleged, 
protected  his  property,  and  released  the  right 
of  the  Commonwealth  to  the  land  in  ques- 
tion :  it  is  also  contended,  that  the  act  of 
compromise  aforesaid  (being  passed  subse- 
quent to  the  judgment  in  this  case)  does  not 
afiFect  it,  and  cannot  be  introduced  into  the 
cause  so  as  to  vary  that  judgment. 

In  the  case  of  Reed  v.  Reed,  (MS.  April, 
1805, )  it  was  solemnly  decided  by  this  Court, 
that  a  man  standing  in  the  predicament  of 
Denny  Fairfax,  is  to  be  considered  as  an 
alien  under  our  laws,  and  that  the  treaty 
of  peace  did  not  operate  to  protect  or  <*n- 
large  the  inheritable  rights  of  British 
antenati  accruing  after  the  date  thereof. 
These  were  the  points  actually  before  the 
Court  in  that  case,  and,  therefore,  judici- 
ally decided :  every  thing  which  may  have 
fallen  from  any  of  the  Judges  in  relatiGn  to 
other  points,  or  to  topics  not  necessarily 
presented  by  the  case,  I  conceive  to  be  extra- 
judicial, and,  as  such,  not  entitled  to  the 
weight  of  binding  authority.  It  was  not, 
for  example,  decided,  on  the  other  hand, 
that  the  descents  to  British  antenati  accru- 
ing between  the  epoch,  of  the  declaration 
of  our  independence  and  that  treaty,  were 
protected  and  enlarged  thereby;  or,  in 
other  words,  that  that  treaty  should  be  con- 
strued to  arrest  the  operation  of  the  ordi- 
nary laws  of  escheat  and  forfeiture  of  the 
several  states :  much  less  was  it  decided,  in 
that  case,  or  any  other  within  my  knowl- 
edge,   that     the   several    legislative     acts 
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stated  in  the  verdict  were  incompetetit  to 
perfect  the  title  of  the  Commonwealth  to 
the  land  in  qaestion,  as  being  equivalent 
to  inqaisitiona  of  office.  As,  however,  al- 
though such  were  the  only  points  necessa- 
rily and  judicially  decided  in  the  case  of 
Reed  v.  Reed,  the  question  touching  the 
operation  of  the  treaty  upon  prior  cases, 
was  discussed  much  at  large  by  myself, 
which  question  now  stands  for  the  opinion 
of  this  Court,  I  must  beg  leave  to  refer  to  a 
part  of  my  opinion  in  that  case,  as  contain- 
ing the  grounds  of  my  opinion  in  this. 
What  was  then  entirely  extrajudicial,  and 
inserted  only  from   the  difficulty    of 

226  taking  *^a  partial  view  of  the  subject, 
I    beg  leave  now  to  adopt  and   render 

judicial,  it  being  called  for  by  the  actual 
question  depending  before  us.  I  regret 
the  necessity  of  reading  any  part  of  that 
opinion ;  which  arises  from  the  lapse  of 
time  since  it  was  delivered,  and  the  incon- 
venient circumstance  that  the  decisions  of 
this  Court,  of  that  period,  have  not  yet 
seen  the  light,  and  exist  only  perhaps  in  a 
single  manuscript.  I  regret  it,  however, 
the  less,  because  I  shall  take  the  liberty,  en 
passant,  to  fortify  some  of  the  positions 
then  taken,  by  means  of  notes  of  some  sub- 
sequent decisions  in  the  Supreme  Court  of 
the  United  States,  and  other  authorities. 
If  the  opinion  is  long,  it  must  be  admitted 
that  the  question  is  important;  and  I  offer 
it  also  by  way  of  apology,  that  we  had  then 
to  explore  the  subject  in  the  first  instance. 

[Here  Judge  Roane,  read  from  the  notes 
of  his  opinion  in  the  case  of  Reed  v.  Reed, 
that  part  thereof  which  immediately  relates 
to  the  present  question.*] 

I  have  thus  endeavoured  to  shew  by  refer- 
ring to  and  adopting  the  sentiments  I  de- 
livered in  the  case  of  Reed  v.  Reed,  that 
the  treaty  of  peace  has  nothing  to  do  with 
the  laws  of  alienage  of  the  several  states ; 
that,  if  it  had  any  effect  upon  rights  like  the 
present,  it  would  be  to  enlarge  a  null  and 
defeasible  interest  into  an  absolute  and  in- 
defeasible one,  contrary  to  what  is  con- 
tended for,  that  the  treaty  was  to  protect 
rights  antecedently  existing,  and  that  this 
construction  (while  there  is  no  strong  ne- 
cessity for  it)  is  opposed  by  man^  and  insur- 
mountable objections.  In  relation  to  cases 
happening  after  that  treaty,  the  decision 
in  Reed  v.  Reed  is  a  direct  authority  in  the 
negative:  but  the  question  relating  to 
prior  cases  has  never  been  decided,  that  I 
can  learn,  either  in  this  Court  or  in  the 
Supreme  Court  of  the  United  States.  It 
was  not  decided  in  the  case  of  Marshall  v. 
Conrad.  (MS.)  In  that  case  Judges  Flem- 
ing and  Carrington  expressly  waived 

227  the  consideration  of  the  ^operation 
of  the  treaty  upon  it,  as  being  ren- 
dered unnecessary  by  the  act  of  compro- 
mise of  1796.  Judge  Fleming  considered 
the  case,  also,  as  embraced  by  the  treaty 
of  1794;  as  to  which,  however,  his  opinion 
seems  to  be  different  from  that  of  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Dawson  v.  Godfrey,  4  Cranch,  321, 
in  which  it  was  held,  that  a  British  anle- 
nata  could  not  recover  lands  which  descended 
upon  her  in  Maryland,  in  the  year  1793. 
Reposing   in    that   case,     therefore,    upon 


*See  Appendix. 


the  ground  of  the  compromise,  in  which, 
I  believe,  the  other  members  of  the  Court 
(myself  dissenting)  entirely  concurred, 
these  Judges  did  not  enter  into  the  great 
question  now  before  us,  which  therefore  is 
not  concluded  by  that  decision.  As  for  the 
case  of  The  Commonwealth  v.  Bristow, 
(MS.,  Spring  term,  .1806,)  I  consider  it  to 
be  in  favour  of  the  appellants.  While  it 
decides  that  a  confiscation,  which  is  com- 
plete prior  to  the  date  of  the  treaty,  (which  I 
shall  endeavour  to  shew  was  the  case  in 
the  present  instance, )  is  not  affected  there- 
by, it  passes  no  opinion  as  to  the  operation 
of  the  treaty  upon  the  ordinary  laws  of 
alienage  of  the  several  states ;  for  the  con- 
fiscation in  question  in  that  case  was  under 
the  legislative  act  of  1779,  which,  the 
Court  properly  admitted,  (without  any  in- 
quiry as  to  the  question  of  alienage,) 
vested  all  British  property,  then  holden,  in 
the  Commonwealth,  on  the  ground  of  its 
being  the  property  of  enemies;  and  that 
act  (as  I  think  the  act  of  1782  may  be)  was 
properly  compared  to  a  general  bill  of 
attainder.  That  decision,  however,  is  im- 
portant on  account  of  the  analogy  which 
holds,  as  aforesaid,  between  the  general 
inquisition  (if  I  may  so  express  it)  con- 
tained in  the  act  of  1779,  and  that  resulting 
from  the  act  of  1782,  hereafter  mentioned, 
for  taking  possession  of  the  vacant  lands 
in  the  Northern  Neck.  It  is  also  important 
in  deciding  (or  considering  the  case  of 
Reed  v.  Reed  to  have  decided)  that  British 
subjects  were  aliens  here  from  the  date  of 
the  declaration  of  independence,  as  is  be- 
fore abundantly  stated;  from  whence  it 
would  follow  that  stronger   expressions  in 

the  treaty  would  be  necessary  to 
228      ^operate  the  effect  in   question,    than 

under  a  contrary  supposition.  The 
question  before  us  is,  therefore,  I  conceive, 
entirely  open. 

Being  decidedly  of  opinion,  for  the  rea- 
sons already  stated,  that  neither  the  treaty 
of  peace,  nor  the  act  of  1784  respecting 
future  confiscations,  related  at  all  to  the 
subject  of  alienage,  it  follows,  in  my  judg- 
ment, that  the  act  of  1785,  c.  67,  was  un- 
doubtedly competent  to  vest  the  possession 
of  the  vacant  lands  of  the  Northern  Neck 
in  the  Commonwealth.  Except  for  the  bar 
supposed  to  be  set  up  by  the  treaty,  to  the 
power  of  the  legislature,  this,  I  presume, 
would  be  admitted  by  the  appellee's  counsel 
themselves:  but,  even  admitting  the  appli- 
cation of  the  treaty  to  the  case  before  us,  I 
will  go  further  and  contend,  that  the  title 
of  the  Commonwealth  to  the  vacant  lands 
of  the  Northern  Neck  was  perfected  before 
the  date  of  that  instrument. 

Ivord  Fairfax  having  died  in  1781,  the 
legislature  of  the  then  sovereign  State  of 
Virginia,  premising  that  they  had  reason 
to  believe  that  the  whole  of  that  extensive 
territory  had  devolved  on  alien  enemies^ 
turned  their  attention  to  the  subject  in  Oc- 
tober, 1782.  By  their  act  of  that  session,  (a ) 
they  sequestered  the  quit  rents  then  due  in 
the  hands  of  the  land-holders,  ordered  all 
quit  rents  thereafter  accruing  to  be  paid 
into  the  treasury,  and  exonerated  the  said 
land-holders  therefor.  I  know  of  no  means 
more  efiBcacious  than   this,    to   have   taken. 


<a)  Cb.  Bev.  p.  176,  s.  24. 
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posseasion  of  the  quit  rents^  and  even  of  the 
granted  lands  in  that  territory*  so  far  as  a 
title  thereto  existed  in  I/ord  Fairfax ;  and, 
although  in  May,  1783, (a)  they  released  to 
his  executors  all  the  quit  rents  due  at  the 
time  of  his  death,  they  retained  their  hold 
on  those  subsequently  arising,  until  they 
finally  abolished  them  by  the  act  of  1785.  So 
much  for  the  quit  rents  and  granted  lands 
in  that  territory.  As  to  the  vacant  lands 
thereof,  by  their  act  of  1782,  (b)  after  pre- 
mising that  by  Lord  Fairfax's  death  great 
inconveniences  would  accrue  to  those  in- 
clined to  make  entries  for  vacant  lands  in 
the  Northern  Neck,  they  enacted  *  'that  all 
entries    made     with     the     surveyors 

229  *of  the  Counties  within  the  North- 
ern Neck"  (which  entries  were  conse- 
quently authorized  by  the  act)  ''shall  be 
held  deemed  and  taken  as  good  and  valid 
in  law,  as  those  heretofore  made  under  the 
direction  of  the  said  Thomas  Lord  Fairfax, 
until  some  mode  shall  be  taken  up  and 
adopted  by  the  General  Assembly,  concern- 
ing the  territory  of  the  Northern  Neck.** 
As  there  could  be  no  conceivable  motive 
with  the  Legislature  to  abstain  from  tak- 
ing possession  of  those  vacant  lands,  and, 
granting  them  out,  thereby  to  settle  the 
country  while  it  was  taking  possession  of 
the  quit  rents  and  granted  lands  thereof, 
the  authorizing  entries  to  be  made  therefor, 
is  as  strong  a  mode  as  they  could  possibly 
have  adopted  to  declare  that  they  then  and 
there  took  possession  of  the  same.  They 
took  possession  thereof,  and  made  a 
temporary  and  provisional  arrangement  for 
granting  it  away,  declaring,  at  the  same 
time,  their  intention  to  adopt  another  and 
more  definitive  mode  at  a  future  time. 
That  mode  was  adopted  by  the  act  of  1785, 
c.  67;  in  which,  although  the  executive 
were  directed  to  take  possession  of  the  land- 
papers  of  the  Northern  Neck,  they  were 
not  directed  to  take  possession  of  the  vacant 
lands  thereof :  such  possession  had  been 
taken  by  the  act  of  1782,  and  it  would  have 
been  absurd  to  have  directed  it  in  any 
other  way  than  by  authorizing  entries 
therefor,  as  the  act  of  1782  had  done,  and 
which  amounted,  ex  vi  termini,  as  is  before 
said,  to  a  declaration  that  the  possession 
of  such  lands  existed  in  the  Commonwealth. 
On  a  comparison  of  this  i)ermanent  act  of 
1785,  with  the  temporary  one  of  1782  afore- 
said, it  will  be  found  that  the  former  is  not 
only  as  deficient  as  the  latter  in  providing 
any  mode  of  taking  possession  of  the  terri- 
tory other  than  that  of  authorizing  entries 
therefor,  and  that  in  a  manner  not  more 
strong  than  that  contained  in  the  act  of 
1782,  but  has  also  expressly  recognised  the 
entries  authorized  by  that  act,  and  provided 
for  carrying  the  same  into  grant.  When, 
therefore,  the  appellees  admit   the   title   of 

the  Commonwealth  to  the  territory  in 

230  ^question  to  have  been  complete,   un- 
der the  act  of  1785,  but  for  the  alleged 

bar  of  the  treaty  of  peace,  they  must  also 
admit  the  same  in  relation  to  the  act  of 
1782,  which  was  prior  to  the  treaty.  By 
both  those  acts,  the  whole  of  that  vacant 
territory  was  taken  possession  of  by  the 
Commonwealth ;  and,   in   relation   thereto. 


(a)  Ibid.  908. 
C 


b)  Ibid.  180,  c.  83  of  Oct  session.  8.  3. 


the  last  act  was  a  mere  work  of  supereroga- 
tion :  in  fact,  this  new  and  ridiculous  idea 
of  the  necessity  of  ordinary  and  particular 
inquests  of  office,  as  applying  to  the  case 
in  question,  or  of  any  other  symbol  of  in- 
vestiture, than  that  most  notorious  one  of 
all,  (an  act  of  the  Legislature,)  had  not 
then  occurred  tu  the  mind  of  the  General 
Assembly:  in  relation  to  the  Common- 
wealth, the  mere  assumption  of  the  lands 
by  law  was  sufficient,  though,  as  to  the 
grantees  of  the  Commonwealth,  other  acts 
were  necessary  to  complete  their  title :  it 
is,  however,  enough  to  avoid  the  bar  pre- 
sented by  the  treaty  that  the  title  (including 
the  possession)  of  the  lands  was  then  com- 
pletely in  the  Commonwealth. 

While  this  general  inquisition  of  office, 
by  the  Legislature,  (if  I  may  ^o  express 
myself  I )  was  peculiarly  adapted  to  the  case 
of  the  estate  of  an  individual,  which  per- 
vaded a  great  number  of  the  Counties  of  the 
Commonwealth,  the  power  of  the  Legisla- 
ture to  substitute  an  act  for  an  ordinary  in- 
quisition cannot  be  doubted.  It  is  admitted 
that  an  act  of  Parliament  in  the  reign 
of  Philip  and  Mary,  declaring  the  property 
of  Sir  Thomas  Wyatt  to  be  vested  and  in 
possession  of  the  King,  without  any  inquest 
of  office,  was  valid,  (c)  That  case  differs 
from  the  case  at  bar  only  in  degree :  and  it 
cannot  possibly  make  a  difference  that  the 
inquest  in  that  case  is  expressly  waived  by 
the  act,  whereas  in  the  case  before  us,  it 
is  waived  by  a  strong  and  necessary  impli- 
cation only :  the  words  are  wanting,  but  are 
more  than  supplied  by  the  actual  measures 
taken  by  the  Legislature,  eodem  flatu,  to 
grant  out  the  lands  to  others. 

Upon  this  point  of  the  competency  of 
a    general     legislative   act    to   supply    the 

place  of  particular  inquisitions  of 
231      ^office,  I  consider  the  case  of  Kinney 

V.  Beverley (d)  as  a  direct  and  pointed 
authority.  In  that  case,  the  title  of  the 
appellant  was  reprobated,  only  on  the 
ground  that  the  lands  alleged  to  be  vested 
in  the  Commonwealth,  by  reason  of  non- 
payment of  taxes,  and  which  were  regranted 
to.  him,  had  not  been  listed  by  a  County 
Commissioner.  This  was  decidedly  the 
ground  of  the  decision  of  the  Court  in  that 
case,  as  appears  by  the  report  thereof. 
Although  the  lands  in  dispute  in  that  case 
stood  upon  a  common  foundation  with  those 
before  us,  both  as  to  the  want  of  particular 
inquisitions  of  office,  and  also  as  to  the 
nonexistence  of  any  other  mode  of  taking 
possession  thereof  by  the  Commonwealth, 
except  by  authorizing  grants  to  others,  the 
above  was  the  only  ground  on  which  the 
pretensions  of  the  appellant  failed:  and 
this,  although  the  necessity  of  particular 
inquisitions,  as  applying  to  every  case,  was 
suggested  by  counsel,  and  much  laboured 
by  one  of  the  Judges  of  the  Court.  That 
case  is  much  stronger  in  this  respect  than 
the  case  before  us:  for  there  the  lands  of 
thousands  of  individuals,  who  were  not 
named  in  the  act,  and  whose  lands  lay 
sparsim  throughout  the  Commonwealth, 
were  liable  to  be  affected,  whereas,  in  the 
case  before  us,  the  lands  of  one  individual 
(by  name)  were  taken  into  the  hands  of  the 


(c)  2  Tuck.  Bl.  p.  60,  note  C. 
<d 


(d)  2  H.  &  M.  844. 
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Commonwealth.  In  short,  if  this  objec- 
tion, for  the  want  of  a  more  particular  in- 
quisition, exists  in  this  case,  it  equally 
exists  In  relation  to  the  act  of  1785,  (consid- 
ered as  unaffected  by  the  treaty,)  and 
would  i^o  to  overthrow  every  title  acquired 
under  it  I 

I  am  thus  of  opinion  that  the  treaty  of 
peace  applies  not  to  this  case,  nor  to  arrest 
the  operation  of  the  laws  of  alienag^e  in  the 
several  states;  and  that,  even  if  it  does, 
the  title  of  the  Commonwealth  to  the  land 
in  question  having^  been  i)erfected  by  a  sei- 
sin under  the  act  of  1782,  or,  in  other  words, 
the  confiscation  beingf  complete,  that  treaty 
had  nothing  left  whereupon  to  operate. 

This  view  of  the  subject  makes  it  unnec- 
essary for  me  to  say  much  in  relation  to  the 
act  of  compromise  of  1796.  (a)    By  the 

232  compromise  contained  in  that  ^act, 
the  purchasers  under  Denny  Fair- 
fax, in  consideration  of  a  release,  by  the 
Commonwealth,  of  its  claim  to  *'any  lands 
specifically  appropriated  by  Lord  Fairfax 
to  his  own  use  either  by  deed  or  actual  sur- 
vey,'* a§n^eed  to  release  to  the  Common- 
wealth *  'all  claim  to  lands  supposed  to  lie 
within  the  Northern  Neck,  which  were 
waste  and  unappropriated  at  the  time  of  the 
death  of  Lord  Fairfax;"  and  the  act  has 
particular  relation  to,  and  was  intended  to 
settle  and  determine  this,  among  other  suits, 
then  depending  in  this  Court,  touching  the 
right  to  the  said  lands.  Of  this  compromise 
the  said  purchasers  have  already  availed 
themselves,  by  reversing  two  judgments  in 
favour  of  the  Commonwealth,  on  the  10th 
of  October,  1798 ;  a  record  of  one  of  which  is 
now  before  me.  I  consider  the  compromise 
as  having  been  deposited  with  the  Court  for 
the  purpose  of  settling  all  the  causes  em- 
braced thereby,  according  to  the  provisions 
thereof :  and  I  can  never  consent  that  the 
appellees,  after  having  got  the  benefit 
thereof,  should  refuse  to  submit  thereto,  or 
pay  the  equivalent;  the  consequence  of 
which  would  be,  that  the  Commonwealth 
would  have  to  remunerate  the  appellant  for 
the  land  recovered  from  him  !  Such  a  course 
cannot  be  justified  on  the  principles  of  jus- 
tice or  good  faith ;  and,  I  confess,  I  was 
not  a  little  surprised  that  the  objection 
should  have  been  raised  in  the  case  before 
us. 

On  every  ground,  therefore,  I  am  of  opin- 
ion, that  the  judgment  of  the  District  Court 
should  be  reversed,  and  entered  for  the  ap- 
pellant. 

JUDGE  FLEMING.  The  counsel  for  the 
appellant,  who  was  plaintiff  in  the  Court 
below,  has  made  three  points,  in  support 
of  his  cause ; 

1.  That  Denny  Fairfax  was,  at  the  time 
of  the  decease  of  Lord  Fairfax,  and  ever  af- 
ter, an  alien,  incapable  of  holding  lands 
within  this  Commonwealth. 

2.  That  the  several  acts  of  Assembly  re- 
specting the  acquiring  title   to   waste   and 

unappropriated     lands     within      the 

233  *Northem     Neck,    were  a    sufficient 
inquest  of  office  to  authorize  the  grant- 
ing the  lands  to  the  appellant.    And, 

3.  That  the  act  of  compromise  between 
the  purchasers  of  Denny  Farifax  and  the 
Commonwealth,  vested  the  lands  in  Hunter, 


even  if   his   title   was   not  complete   prior 
thereto. 

With  respect  to  the  first  ix>int,  the  coun- 
sel seems  to  admit  (by  not  denying  it)  the 
right  of  Lord  Fairfax  to  devise  the  land  in 
question,  which  renders  an  inquiry  into  the 
nature  of  his  title  unnecessary :  we  are  then 
to  consider  whether  Denny  Martin  was  in- 
capable of  holding  the  lands  so  devised  to 
him,  lying  within  this  Commonwealth? 

It  has  been  settled  in  the  case  of  Marshall 
V.  Conrad,  (and  I  believe  it  is  not,  or 
ought  not,  to  be  controverted,  at  this  day,) 
that  an  alien  may  take  land  within  the 
Commonwealth  by  purchase,  as  well  by  de- 
vise as  by  grant  or  other  conveyance,  and 
hold  the  same  until  something  further  be 
done,  to  devest  him  of  his  right,  to  wit, 
office  found;  which  must  be  done  before 
any  title  can  vest  in  the  Commonwealth 
during  the  life  of  the  devisee. 

The  case  agreed  between  the  parties,  in 
the  nature  of  a  special  verdict,  finds,  among 
others,  two  acts  of  Assembly  passed  in  the 
year  1785,  the  first  entitled,  *  'An  act  con- 
cerning escheators."  (It  should  have 
been  in  the  year  1779  instead  of  1785. )(b) 
And  the  other  extending  the  operation  of 
the  former  act  to  the  several  Counties  in 
the  Northern  Neck :  and  then  they  agree 
that  the  lands  in  the  declaration  mentioned 
have  not  been  escheated  and  seised  into 
the  hands  of  the  Commonwealth,  pursuant  to 
the  two  acts  of  Assembly  last  mentioned, 
or  either  of  them ;  and  that  no  inquest  of 
office  of  escheat  hath  been  of  and  concern- 
ing the  said  lands.  And  this  brings  me 
to  consider  the  second  position  of  Mr.  Wil- 
liams, that  the  several  acts  of  Assembly 
respecting  the  acquiring  title  to  waste  and 
unappropriated  lands  within  the  Northern 
Neck,  were  a  sufficient  inquest  of  office  to 
authorize  the  granting  the  lands  to  the  ap- 
pellant; and  both  of  the  counsel 
234  argued  that  the  Government,  *or  Leg- 
islature, might  have  an  office  taken, 
and  confiscate  the  lands  by  any  mode  they 
pleased.  That,  as  a  general  principle,  is  not 
denied ;  but  then  the  mode  ought  to  be  ex- 
plicit, and  clearly  understood  by  all  persons 
interested,  and  not  by  implication,  that 
such  and  such  acts  of  the  Legislature,  by 
strained  construction,  amount  to  an  office 
found,  to  deprive  any  person,  whether  citi- 
zen or  alien,  of  their  justly  acquired  rights. 
More  especially,  as  the  Legislature  had 
already  acted  on  the  subject,  and  by  the 
acts  of  May,  1779,  concerning  escheators, 
and  the  amendatory  act  of  October  follow- 
ingf  (c)  clearly  pointed  out  a  mode  by  which, 
with  great  solemnity,  those  inquisitions 
of  office  were  to  be  taken,  giving  to  British 
subjects,  or  other  i)ersons  in  their  behalf, 
the  right  of  being  heard  before  the  Gen- 
eral Court,  by  a  monstrans  de  droit ;  and  to 
any  person  other  than  a  British  subject,  a 
right  either  to  traverse  the  office,  or  to  be 
heard  on  a  monstrans  de  droit,  in  the  Gen- 
eral Court. 

I  proceed  to  examine  the  acts  of  Assem- 
bly, or  clauses  of  them,  as  are  supposed  to 
amount  to  such  an  inquest  of  office  as  au- 
thorized the  granting  the  lands  to  the  ap- 
pellant. 


(a)  Sess.  Acts,  c.  14. 


■ 


(W  May,  1779,  c.  46,  Ch.  Rev.  loa 
(c)  October.  1779,  c  18,  Ch.  Rev.  110. 
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The  first  that  occurs  is  the  24tb  section 
of  the  act  of  1782,  c.  8.  **To  amend  the 
several  acts  of  Assembly  for  ascertaining 
certain  taxes  and  duties,  and  for  establish- 
ing a  permanent  revenue,  into  one  act,*' 
whetebj,  after  suggesting  in  a  preamble, 
that  since  the  death  of  the  late  proprietor 
of  the  Northern  Neck,  there  is  reason  to 
suppose  that  the  late  proprietorship  hath 
descended  upon  alien  enemies,  it  is  enacted, 
^^that  persons  holding  land  in  the  Northern 
Neck  shaU  retain,  sequestered  in  their 
hands,  all  quit  rents  which  are  now  due, 
until  the  right  of  descent  shall  be  more 
fully  ascertained,  and  the  General  Assem- 
bly shall  make  final  decision  thereon ;  and 
all  quit  rents  which  hereafter  may  become 
due,  within  the  limits  of  the  said  Northern 
Neck,  shall  be  paid  into  the  public  treasury, 
under  the  operation  of  the  laws  of  this 
session  of  Assembly ;  for  which  quit  rents 
the  inhabitants  of  the  said  Northern  Neck 
shall  be  exonerated  from  the  future  claim 
of  the  proprietor." 

235  *At  the  same  session  of  Assembly, 
an  act   passed,  (c.  33,)  entitled,  '*An 

act  concerning  surveyors,*'  in  the  3d  section 
of  which,  after  reciting,  that  the  death  of 
the  Right  Honourable  Thomas  I^ord  Fair- 
fax might  occasion  great  inconvenience  to 
those  who  might  incline  to  make  entries  for 
vacant  land  in  the  Northern  Neck,  it  was 
enacted  that  all  entries  made  with  the  sur- 
veyiirs  of  the  Counties  within  the  Northern 
Neck,  and  returned  to  the  office  formerly 
kept  by  the  said  Thomas  Lord  Fairfax, 
should  be  held,  deemed,  and  taken,  as  good 
and  valid  in  law,  as  those  before  made  un- 
der the  direction  of  the  said  Thomas  Lord 
Fairfax  until  some  mode  should  be  taken 
up  and  adopted,  by  the  General  Assembly, 
concerning  the  territory  of  the  Northern 
Neck. 

At  this  period,  then,  (October,  1782,)  the 
Legislature  was  quite  undetermined  on  the 
subject  of  this  territory,  and  had  done 
nothing  that  squinted  at  an  inquisition  of 
office:  and,  therefore  there  was,  from  any 
act  of  government  at  that  tim^,  scarce  a 
semblance  of  a  title  vested  in  the  Common- 
wealth ;  as  the  clauses  just  above  recited 
seem  to  have  been  enacted  merely  for  the 
convenience  of  those  who  were  resident, 
and  had  acquired  permanent  titles  to  their 
lands  within  the  territory,  and  also  of  those 
who  were  taking  steps  to  acquire  titles  to 
lands  therein. 

Thus  the  matter  rested  until  the  ratifica- 
tion of  the  treaty  of  peace,  in  September, 
1783;  at  which  time  the  land  in  question 
was  held  by  Denny  Fairfax,  under  the  will 
of  Lord  Fairfax,  as  no  confiscation  thereof 
had  ever  taken  place ;  and,  by  the  6th  arti- 
cle of  the  treaty,  it  was  stipulated  that 
there  should  be  no  future  confiscations 
made,  or  any  prosecutions  commenced, 
against  any  person  or  persons  for,  or  by 
reason  of,  the  part  which  he  or  they  may 
have  taken  in  the  war,  and  that  no  person, 
on  that  account,  should  suffer  any  future 
loss,  or  damage,  either  in  his  person,  lib- 
erty, or  property.  And  so  sacred  was  the 
treaty  held  by  the  Legislature  of  the  state, 
that  in  an  act  passed  in  October,  1783,  (c.  17,) 
prohibiting  the   migration  of  certain 

236  persons  *to  this  Commonwealth,  there 


is  a  proviso  that  nothing  therein  con- 
tained should  be  construed  so  as  to  contra- 
vene the  treaty  of  peace  with  Great  Britain, 
lately  concluded.  And  in  October,  1784, 
(c.  53,)  an  act  passed,  entitled  **An  act 
concerning  future  confiscations,"  in  which, 
after  reciting  that  it  is  stipulated  by  the 
sixth  article  of  the  treaty  of  peace  that 
there  shall  be  no  future  confiscations  made, 
it  is  enacted,  that  no  future  confiscations 
shall  be  made,  any  law  to  the  contrary  not- 
withstanding. With  a  proviso  that  the  act 
should  not  extend  to  any  suit  depending  in 
any  Court,  which  commenced  prior  to  the 
ratification  of  the  treaty  of  peace ;  which 
treaty,  aided  by  the  last  recited  act,  in  con- 
firmation thereof,  completed,  in  my  concep- 
tion, the  title  of  Denny  Fairfax  to  all  the 
lands  devised  to  him  by  Lord  Fairfax ;  in 
which  he,  by  the  devise,  acquired  the  same 
interest  as  was  vested  in  the  devisor,  at 
the  time  of  his  death ;  as  the  treaty,  in  my 
apprehension,  by  the  general  wording  of 
the  sixth  article,  operated  as  forcibly,  and 
effectually,  on  the  subject  now  under  con- 
sideration, as  if  it  had  been  specifically 
stipulated  that  the  estate  devised  by  Lord 
Fairfax  to  Denny  Fairfax  should  not  be 
confiscated;  or,  in  other  words,  that  it 
should  not  (nor any  part  thereof)  be  seised, 
taken,  or  appropriated  to  the  use  of  the 
Commonwealth,  and  the  act  of  197#  had 
been  penned  in  exact  conformity  to'  such 
stipulation.  It  was  a  solemn  compact  of 
the  highest  nature  and  dignity  known  in 
civil  society;  and,  if  there  be  any  thing 
ambiguous,  or  doubtful  in  it,  ought  to  be 
construed  in  the  most  liberal  and  beneficial 
manner,  in  favour  of  the  party  for  whose 
benefit  there  may  be  any  article  inserted 
therein;  and  ought  not,  m  my  conception, 
to  have  been  contravened,  or  impaired,  by 
any  legislative  act  of  our  government.  But 
it  is  contended  that  the  act  of  1785,  c.  67, 
**for  the  safe  keeping  of  the  land  papers  of 
the  Northern  Neck  in  the  register's  office*' 
operated  as  an  inquest  of  office,  and  gave 
to  government  the  right  of  granting  the 
unappropriated  lands  in  the  Northern  Neck. 
To  this  I  answer,  that  the  treaty  of 
237  *peace,  as  recited  above,  and  so  sol- 
emnly recognised  and  acted  upon,  by 
the  Legislature  but  the  preceding  year, 
absolutely  forbids  such  a  construction :  and, 
it  appears  to  me,  therefore,  that  the  grant- 
ing the  land  in  question  to  the  appelant, 
in  the  year  1789,  was  an  exercise  of  power, 
wthout  a  right. 

3.  We  come  now  to  consider  the  third 
point,  '*that  the  act  of  compromise  between 
the  purchasers  of  Denny  Fairfax  and  the 
Commonwealth,  vested  the  lands  in  Hunter, 
even  if  his  title  was  not  complete  prior 
thereto."  This  point  seems  in  favour  of 
the  appellant;  and  the  only  doubt  and  difiB- 
culty  with  me  was,  whether,  as  the  act  is 
not  noticed  in  the  case  agreed,  the  Court 
ought,  ex  officio,  to  take  notice  of  it?  and, 
if  so,  the  only  question  will  be,  whether 
the  land  in  controversy  had  been  specifi- 
cally appropriated  and  reserved  by  Lord 
Fairfax,  or  his  ancestors,  for  his  or  their 
use?  On  reflecting  upon  the  subject,  my 
doubt  is  removed.  By  a  clause  in  our  act, 
for  limitations  of  actions,  Ac,  private  acts 
of  Assembly   may    be   given   in    evidence. 
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though  not  specially  pleaded:  a  fortiori, 
shall  public  acts  be  noticed,  In  all  cases,  to 
wnich  they  apply;  whether  specially  re- 
ferred to,  or  not.  By  the  act  of  compromise 
passed  the  tenth  day  of  December,  l7%,  (at 
which  time  there  were  several  suits  de- 
pending between  the  Commonwealth  and 
those  who  claimed  under  the  will  of  I^ord 
Fairfax,  in  regard  to  their  respective 
rights,)  the  immediate  purchaser  of  Denny 
Fairfax,  who  claimed  under  the  will  of 
Thomas  Lord  Fairfax,  gave  up  all  claim  to 
the  lands  supposed  to  lie  within  the  North- 
ern Neck,  which  were  waste  and  unappro- 
priated at  the  time  of  the  death  of  Lord 
Fairfax,  in  consideration  that  the  Common- 
wealth relinquished  all  claim  to  the  lands 
specifically  appropriated  by  the  late  Thomas 
Lord  Fairfax,  or  his  ancestors  for  his  or 
their  use.  The  case  before  us,  then,  comes 
expressly  within  the  provisions  of  the  act : 
and,  it  being  stated  in  the  case  agreed, 
that  the  lands  in  the  declaration  mentioned 
are  a  part  of  the  lands  called  and  described 
as  waste  and  unappropriated,  within 
238  *the  said  Northern  Neck  by  the  said 
Thomas  Lord  Fairfax;  the  title  of 
Denny  Fairfax,  and  of  those  who  claim 
under  him,  was,  by  the  act  of  compromise, 
clearly  extinguished.  And,  upon  that 
ground,  and  upon  that  only,  I  am  of  opin- 
ion that  the  law  is  for  the  appellant,  and 
he  must  have  judgment  accordingly. 

Judgment  reversed,  and  entered  for  the 
appellant.  And  it  appearing  that  appel- 
lant's term  in  his  declaration  mentioned 
has  expired,  liberty  was  given  him  to 
amend  the  same  by  striking  out  the  word 
**ten"  and  inserting  the  words  "twenty- 
three." 

To  this  judgment  the  appellee  obtained  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  ;(a)  which  is  now  pend- 
ing and  undetermined. 


Belts  V.  Cralle. 
*  Tuesday,  April  84,  18ia 

I.  Attorney  In  Pact— Contracts  Thereof— Lisbillty.~If 

an  attorney  in  fact  undertake  to  have  a  tract  of 
land  (wltb  the  situation  of  which  he  does  not  pro- 
fess himself  personally  acquainted)  surveyed  for 
a  part  thereof,  and  upon  terms  "in  case  the  land 
cannot  be  found,  to  have  a  proportional  part  of 
the  damages  which  may  be  recovered  by  his  em- 
ployer of  the  person  of  whom  he  bousrht,  and  a 
proportional  part  of  his  expenses  paid,"  he  is  not 
l>oand  to  have  it  done  at  all  events;  but  only  to  a 
faithful  performance,  according  to  the  best  in- 
formation he  can  obtain. 

3.  Snoio— 5«iBe-Mistake-Ltabllity.— In  this  case, 
therefore,  the  attorney  in  fact  beinff  Imposed 
upon  by  the  County  Surveyor,  and.  in  consequence 
of  such  imposition,  having  a  survey  made  of  land 
not  purchased  by  his  employer,  was  held  not  re- 
sponsible for  his  mistake,  and  not  thereby  barred 
of  hLs  claims  under  the  con  tracts* 

3.  3nflie— Same-Case  at  Bar.— But,  after  the  survey, 
tlie  employer  having  executed  a  bond  to  the  at- 
torney to  make  him  a  conveyance  of  part  of  the 
land  80  surveyed:  and  having  snatched  and  torn 
tliebondsoflrlven:  for  which  trespass  a  suit  was 


(a>  See  Liaws  of  the  United  States,  vol.  1,   p.  68, 


threatened:  and,  thereupon,  having  given  two 
bonds  for  money  in  full  satisfaction  for  tearing 
the  above  bond,  and  for  the  attorney's  services: 
the  last-mentioned  bonds  were  considered  as  a 
bar  to  any  claim  of  the  attorney  under  the  orisri- 
nal  contract  and  adjudged  valid  and  oblitratory. 
notwithstandins'  the  mistake  in  the  survey  was 
not  discovered  until  after  those  bonds  were  exe- 
cuted. 

Thomas  Cralle,  on  the  13th  day  of  July, 

1798,  presented  a  bill  of   injunction    to    the 

County   Court     of     Lunenburg,      against 

Charles  Betts ;  stating  that  he  had  employed 

the  defendant  as  his  attorney  in  fact 

239  to  survey  an^J  *secure  for  him  a  tract 
of  3,000  acres  of  land   which   he    had 

purchased  of  Christopher  M'Conico;  being 
part  of  a  larger  tract,  which,  as  the  com- 
plainant had  been  informed,  had  been  lo- 
cated and  surveyed  for  the  said  M*Conico ; 
that  the  defendant  undertook  faithfully  to 
transact  the  said  business,  for  which  the 
complainant  agreed  to  allow  him  300  acres, 
part  of  the  said  3,000  acres :  the  said  Betts 
thereupon  went  to  Kentucky,  and  had  a 
survey  of  a  certain  3,000  acres  of  land 
made,  purporting  to  be  part  of  the  said 
M'Conico's  land,  and  then  returned,  bring- 
ing with  him  a  plat  and  certificate  of  the 
said  survey,  which,  on  the  face  thereof, 
appeared  to  be  regular  and  correct:  the 
complainant  thereupon  supposed  that  the 
said  Betts  had  really  had  the  land  properly 
surveyed,  and  hesitated  not  to  allow  him 
the  said  300  acres  of  land  for  his  trouble ; 
but,  as  the  said  Betts  was  desirous  to  take 
money  for  the  said  land,  (which  the  com- 
plainant preferred,)  he  gave  him  his  bond 
for  1001.  payable  December  25,  1796,  and 
another  bond  for  501.  payable  December  25, 
1797,  being  the  sums  and  times  of  payment 
which  the  said  Betts  agreed  to  take  for  the 
said  laud ;  and,  still  supposing  all  was 
right,  he  had  paid,  and  taken  in,  the  said 
bond  for  1001. ;  but,  to  his  utter  astonish- 
ment and  mortification,  had  since  discov- 
ered that  the  whole  survey  made  as  afore- 
said by  the  said  Betts  was  erroneous,  and 
contained  no  part  of  the  land  which  he 
bought  of  M'Conico,  but  was  located  upon 
lands  belonging  to  other  people:  *'the  said 
Betts  must  have  been  guilty  of  a  fraud  or 
criminal  neglect  of  his  duty  as  attorney, 
because  he  had  a  true  plat  of  M'Conico's 
land,  by  which  he  might  have  made  a  true 
survey,  which  he  had  not  done. "  The  com- 
plainant had,  therefore,  *^ under  the  influ- 
ence of  a  deception,  and  without  any 
consideration,"  paid  the  said  sum  of  1001. ; 
and  yet  the  said  Betts  had  brought  a  suit, 
and  recovered  a  judgment  against  him  on 
the  said  bond  for  501.  He  therefore  prayed 
an  injunction,  which  was  granted. 

The  defendant  filed  his  answer,    stating 

that  he  had  got  the   surveyor  of    Harrison 

County,    Kentucky,     in     which    the 

240  ^lands   were    said    to   be  situated,  to 
survey  3,000  acres,  part  of  M'Conico's 

grant,  according  to  copies  of  the  said  grant, 
and  of  the  agreement  with  the  said  M'Con- 
ico,  furnished  him  by  the  complainant ;  a 
fair  and  true  copy  of  whi^h  survey,  signed 
by  the  said  surveyor,  he  produced  to  the 
complainant  on  returning  from  Kentucky  ; 
that,    upon    producing   the   same,    the   re- 
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spondent  demanded  the  complainant's  bond 
to  make  a  title  to  JOO  acres,  part  thereof, 
ag^reeable  to  contract,  which  be  then  re- 
fused to  give;  after  which  the  complainant 
applied  to  the  respondent  for  a  copy  of  said 
plat,  and  said  that  he  would  go  out  to  Ken- 
tucky himself,  and,  in  case  he  should  find 
the  services  aforesaid  had  been  rendered, 
he  would,  on  his  return,  give  his  obligation 
to  make  a  title  to  300  acres  of  said  land  to 
the  respondent;  that  a  copy  of  said  plat 
was  accordingly  delivered  the  complainant 
in  1795;  that  he  went  to  Kentucky,  and 
(the  respondent  hoped  to  prove)  viewed  the 
lines  of  the  said  land,  and  had  the  same 
transferred  from  M'Conico  to  himself,  by 
the  Commissioners  in  that  country,  and 
was  so  well  pleased  that,  shortly  after  his 
return  to  this  State,  (viz.  October  28,  1795,) 
he  gave  his  bond  in  the  penalty  of  3001. 
with  condition  to  convey  to  the  respondent 
a  good  and  sufficient  title  to  300  acres,  part 
of  the  said  3,000  acres  of  land,  agreeable  to 
the  original  plat  which  was  then  before 
him,  specifying  where  to  begin,  and  how 
to  be  extended  for  quantity ;  that  there  were 
only  two  witnesses  then  present  who  at- 
tested the  bond;  and,  the  contract  being 
for  land,  the  respondent  supposed  it  neces- 
sary to  have  a  third  witness,  and  about 
three  days  after,  applied  to  the  complainant 
to  reacknowledge  said  bond,  which  he  con- 
sented to  do ;  and,  the  third  witness  being 
called  upon,  and  the  bond  produced  by  the 
respondent,  to  th?  great  astonishment  of 
the  respondent,  the  complainant  made  a 
most  indecent  catch  at  the  said  bond,  and 
tore  nearly  half  of  the  same  off,  having 
his  name  on  the  part  which  he  so  disgrace- 
fully snatched  away.  The  respondent, 
therefore,  being  about  to  commence  a 
241  suit  against  the  complainant  *for  his 
conduct  aforesaid,  the  said  complain- 
ant agreed  to  give  his  two  bonds,  in  the 
bill  mentioned,  for  1001.  and  501.,  to  the 
respondent,  provided  he  would  quit  all 
claim  to  the  said  300  acres  of  land;  all 
which  was  immediately  agreed  upon ;  the 
bonds  were  executed,  and  the  original  plat 
delivered  up  to  the  complainant;  that, 
about  two  days  afterwards,  the  complain- 
ant was  offered  501.  cash  more  than  he  had 
allowed  the  respondent  for  said  300  acres  of 
land,  which  he  refused  to  accept,,  as  he  had 
previously  viewed  the  said  lands,  and  knew 
they  were  valuable. 

The  respondent  denied  all  fraud  on  his 
part;  declaring  that  the  copy  of  the  grant 
furnished  him  by  the  complainant  (the 
water-courses  corresponding  with  the  sur- 
vey which  he  caused  to  be  made)  was  all 
the  guide  he  had  in  the  agency  intrusted  to 
him ;  and  concluded  with  praying  a  dissolu- 
tion of  the  injunction. 

Sundry  affidavits  were  taken  which  fully 
proved  the  circumstances  set  forth  in  the 
answer,  relative  to  the  complainant's  ex- 
ecuting, and  afterwards  snatching  and  tear- 
ing his  bond  for  the  300  acres  of  land,  and 
relative  to  his  giving  the  bonds  for  1001. 
and  501.,  '^  which  were  understood  to  be  in 
full  satisfaction  for  the  breach  of  Cralle  in 
tearing  the  above  bond,  and  also  full  com- 
pensation to  the  said  Betts  for  his  services 
rendered  the  said  Cralle  in  Kentucky;"  but 
on  Cralle' s  behalf,  it  appeared   in  evidence 


that  Betts,  when  he  applied  for  the  first 
mentioned  bond,  wanted  his  300  acres  laid 
off  in  a  certain  part  of  the  land  where  he 
said  there  was  to  be  a  ferry  place ;  that 
Cralle  refused  to  give  the  said  bond  until 
Betts  agreed  to  have  them  laid  off  in  an- 
other place ;  and  that,  after  it  had  been 
signed,  the  said  Betts  said  that  he  had  got 
the  land  in  the  very  place  he  wished  it,  be- 
ing the  part  to  which  Cralle  had  objected. 
The  deposition  of  John  Tittle,  the  sur- 
veyor, stated,  that  he  was  called  upon  by 
the  defendant  as  agent  for  the  complainant, 
to  shew  M'Conico's  survey,  and  lay  off  and 
survey  3,000  acres  out  of  the  same  for 

242  the  complainant;  that,  ^having   sur- 
veyed  an  entry  made  in  the  name  of 

a  certain  Mr.  Logwood,  which  called  to  ad- 
join M'<Ik)nico's  west  line,  he  supposed  he 
could  find  said  M'Conico's  survey;  that  he 
went  in  search  of  M'Conico's  lines,  but, 
not  finding  any,  proceeded  to  lay  off  the 
complainant's  3,(X)0  acres ;  and  that  he  had 
since  found,  from  the  copy  of  M'Conico's 
entry,  that  the  said  3,000  acres  were  not 
within  240  poles  of  said  M'Conico's  survey 
aforesaid.  From  other  evidence  it  appeared 
that  this  discovery  was  made  in  the  fall  of 
17%;  after  Cralle  had  given  the  money 
bonds,  but  before  that  for  1001.  had  become 
due. 

The  defendant  proved  by  the  affidavit  of 
John  Knight,  jun.  that,  in  September,  1795, 
the  witness  was  in  the  state  of  Kentucky, 
and  accompanied  the  complainant  and  the 
same  surveyor  to  see  the  3,(X)0  acres  of  land, 
said  to  have  been  surveyed  out  of  Christo- 
pher M'Conico's  survey ;  that  the  surveyor 
then  said  he  had  laid  off  the  same  at  the 
instance  of  Charles  Betts,  attorney  in  fact 
for  the  complainant;  that  they  examined 
the  greater  part  of  the  corners  and  lines  of 
the  said  land,  and  found  them  plainly  and 
well  marked:  the  complainant  expressed 
himself  much  satisfied  at  the  faithful  ex- 
ecution of  the  business  by  his  said  attor- 
ney ;  so  much  so,  that  he  had  400  acres 
(part  of  the  said  3,000)  laid  off,  which  he 
had  previously  sold  to  a  certain  'James 
Claughton  then  present.  The  witness  heard 
nothing  said  in  cont^diction  to  t^e  validity 
or  legality  of  the  said  survey  of  3,000  acres ; 
but  understood  it  was  generally  believed  by 
the  neighbours  to  be  a  part  of  a  large  sur- 
vey granted  to  Christopher  M'Conico. 

Among  the  exhibits  were  copies  of 
M'Conico's  grant,  for  14,137  acres,  by  cer- 
tain metes  and  bounds  expressed  therein, 
and  of  his  obligation  to  Cralle,  to  make 
him  a  title  *'to  a  certain  tract  or  parcel  of 
land  containing  3,000  acres,  lying  and  be- 
ing in  the  County  of  Fayette,"  (from 
which  Harrison  County  was  afterwards 
taken,)  *4n  the  District  of  Kentucky,  and 
bordering  on  Main  Licking  Creek,  being  a 
part  of  the  grant  above  mentioned;" 

243  but  without  specifying  any  *^other 
boundasies ;  also,  a  copy  of  the  sur- 
vey made  for  Betts,  attorney  for  Cralle, 
purporting  to  be  of  3,0(X)  acres  out  of  a  sur- 
vey of  Christopher  M'Conico's,  containing: 
14,137  acres;  * 'beginning  at  a  beech  on  the 
said  M'Conico's  west  line,  on  the  bank  of 
Main  Licking,"  &c. 

The  County  Court  dissolved   the  injunc- 
tion,   and  afterwards   dismissed    the    bill : 
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but,  on  an  appeal,  the  late  Chancellor 
Wythe  reversed  their  decree,  with  coats; 
and  ad j nidged  and  decreed  that  Betts  should 
refund  the  1001.  he  had  received,  with  in- 
terest thereupon  from  the  time  of  such  re- 
ceipt nntil  paid;  that  the  injunction  be 
made  perpetual;  that  Cralie  convey,  with 
warranty,  against  himself,  and  claimants 
tinder  him  only,  to  Betts,  at  his  costs,  the 
said  Cralle's  right  to  300  acres  of  land,  part 
of  the  3,000  acres  certified  by  John  Tittle  to 
have  been  surveyed  by  him ;  and  that  Betts 
pay  to  Cralie  his  coats  in  the  County  Court: 
from  which  decree  Betts  appealed. 

Wickham,  for  the  appellant.  The  testi- 
mony clearly  proves  that  Betts  did  every 
thing  in  his  xx>wer  to  secure  the  land.  The 
fault,  therefore,  was  in  the  surveyor;  or, 
perhaps,  M'Conico's  land  was  ideal;  for 
there  is  no  evidence  that  it  could  be  found 
at  all.  But,  however  this  might  be,  Cralie 
was  guilty  of  very  improper  conduct  in 
snatching  the  bond  out  of  Betts's  hand, 
and  tearing  it.  A  compromise  was  after- 
wards made,  which  closed  the  previous 
transactions.  It  was  agreed  that  Cralie 
should  pay  1501.  at  several  payments,  in 
fall  compensation  for  tearing  the  bond, 
and  also  for  Betts' s  services  in  Kentucky ; 
and  this  compromise  ought  not  now  to  be 
disturbed. 

There  is  no  ground  to  impute  to  Betts  any 
unfair  conduct.  He  (as  well  as  Cralie  him- 
self) was  imposed  upon  by  the  surveyor; 
and,  where  there  is  no  fraud,  the  equity  on 
both  sides  being  equal,  the  law  should  pre- 
vail. Besides,  Cralie  may  still  sue  M'Con- 
ico  for  damages,  if  his  land  be  really  lost; 
or  may  maintain  an  action  against  the  sur- 
veyor: but  Betts  has  no  remedy,  ez- 
244  cept  against  *Cralle,  for  the  great 
trouble  and  expense  which  he  incurred 
on  his  account. 

Call,  contra,  did  not  pretend  to  justify 
Cralie' s  conduct  in  tearing  the  bond ;  but 
neither  could  Betts  be  justified  in  endeav- 
ouring to  impose  on  him.  According  to 
the  terms  of  the  original  agreement,  all 
that  Betts  had  a  right  to,  (the  land  being 
lost, )  was  his  proportion  of  such  damages* 
as  might  be  recovered  of  M'Conico ;  but  he 
was  certainly  not  entitled  to  the  land,  hav- 
ing not  complied  with  the  agreement  on  his 
part.  The  first  bond,  therefore,  smells  of 
imposition ;  being  for  an  absolute  convey- 
ance of  300  acres  of  land  which  Betts  was 
not  entitled  to;  and  the  last  bonds  were 
without  any  consideration  at  all.  Cralle's 
weakness  and  fear  of  being  prosecuted  for 
tearing  the  bond,  are  not  sufficient  reasons 
to  bind  him.  There  is  strong  reason  from 
the  testimony  to  believe  that  M'Conico's 
land,  with  due  diligence,  might  have  been 
found.  If  a  man  covenant  to  do  a  thing, 
fae  is  bound  to  do  it  at  all   events,    if  it  be 


*Noie  by  the  Reporter.  The  ori^nal  agreement. 
l)eariDf  date  the  ISth  of  March,  1794,  (which  was 
2JBoxi4r  the  exhibits,  thonsrh  not  described  as  a  writ- 
ten contract,  either  In  the  bill  or  answer.)  contained 
a  clause  "that  in  case  the  land  could  not  be  found, 
Betis  was  to  have,  in  proportion  of  money  and  dam- 
aires  that  Cralie  mifirht  recover  of  M*Conlco  for  his 
non-compliance  in  making  him  a  lawful  title  to  the 
Mid  3.000  acres  of  land,  as  800  is  to  S,000:  and  the  said 
Cralie  was  to  bear  the  above  proportion  of  the  ex- 
penses attending  the  layincr  off  the  said  8,000  acres 
of  land,  and  other  contingent  expenses,  in  like  pro- 
portion as  800  is  to  3,ooa 


practicable.  Nothing  can  discharge  him, 
but  proving  it  to  be  impossible. 

The  decree  was  right,  except  that  the 
Chancellor  ought  not  to  have  given  Betts 
the  land:  for  he  is  not  entitled  to  any 
thing. 

Wickham,  in  reply.  The  Chancellor's  di- 
recting the  300-acres  to  be  conveyed  was  a 
matter  of  moonshine ;  having  himself  de- 
cided that  no  such  land  existed.  Mr.  Call 
sets  off  the  improper  conduct  of  Betts 

245  against  that  of  Cralie:  *but   there    is 
no  proof  of  any  improper  conduct  on 

the  part  ot  Betts ;  nor  even  of  any  negli- 
gence. It  was  his  own  interest  to  find  the 
land ;  for  he  was  to  have  part  of  it.  Cialle's 
own  measure  of  diligence  was  a  good  rule 
to  measure  that  which  Betts  was  bound  to 
exert.  He  went  himself  to  Kentucky,  and 
had  the  same  land  surveyed.  The  bond  for 
the  300  acres  was  not  a  void  act.  The  par- 
ties were  able  to  bind  themselves  by  their 
contract,  and  did  so.  Mr.  Call  contends 
that  Betts  committed  a  fraud  in  taking  that 
bond ;  the  condition  being  to  make  an  ab- 
solute conveyance.  But,  the  bond  having 
been  destroyed  by  Cralie,  this  cannot  now 
be  presumed  in  his  favour:  on  the  contrary, 
the  bond  should  be  presumed  to  have  been 
in  pursuance  of  the  contract. 

Neither  is  there  any  proof  that  the  money 
bonds  were  obtained  by  terror.  Betts  ac- 
cepted them  in  bar  of  his  claim  under  the 
original  contract,  as  well  as  in  satisfaction 
for  the  trespass.  How,  then,  can  he  have 
the  benefit  of  that  contract  now?  The 
Chancellor  ought,  indeed,  upon  annulling 
the  compromise,  to  have  restored  us  to  our 
original  cause  of  action :  but  this  he  has 
not  done. 

Friday,  April  27th.  The  Judges  pro- 
nounced their  opinions. 

JUDGii)  TUCKER.  The  circumstances  of 
this  case  appear  to  be  extremely  hard.  The 
complainant  appears  to  be  a  loser,  without 
the  fraud,  default,  or  neglect  of  the  defend- 
ant, who  seems  to  have  proceeded  to  per- 
form his  undertaking  to  have  the  lands, 
purchased  of  M'Conico,  in  Kentucky,  sur- 
veyed with  fidelity,  and,  as  far  as  in  him 
lay,  with  prudence  and  discretion.  The 
county  surveyor,  a  sworn  public  officer, 
was,  of  all  others,  the  person  most  proper  to 
apply  to,  to  point  out  and  divide  lands  lo- 
cated in  a  wilderness.  That  the  surveyor 
acted  unfaithfully  appears  evident  from 
his  own  depositions.  He  imposed  first 
upon  Betts,  and  afterwards  upon  Cralie 

246  himself.     It    would   seem  *to  me  that 
the    bond    which    Cralie   tore,    being 

given  by  him  and  accepted  by  Betts  for  a 
conveyance  of  lands  therein  particularly 
described,  was  pleadable  in  bar  of  any  ac- 
tion or  suit  for  a  specific  performance  of 
the  original  contract,  or  for  damages  for 
the  breach  thereof;  (except,  perhaps,  for 
expenses  incurred  by  Betts;)  consequently, 
Mr.  Call  is  mistaken  in  supposing  Betts 
might  still  avail  himself  of  that  contract. 
The  second  and  third  bonds,  given  when 
the  compromise  took  place,  not  only  in  full 
satisfaction  for  the  300  acres  of  land  claimed 
by  Betts,  but  as  full  compensation  to  him 
for  his  services  rendered,  cannot  therefore 
be  said  to  have  been  given  without  any 
consideration.     Cralie   either   has   or  may 
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have,  the  whole  lands,  now,  if  found ;  or, 
if  they  cannot  be  found,  he  has  his  action 
as^ainst  M'Conico  for  damages.  Of  those 
damages  Betts,  under  the  original  contract 
was  entitled  to  a  proportion ;  to  which,  as 
also  to  all  other  recompense  for  his  trouble 
and  expenses,  he  has  by  the  compromise 
yielded  all  claim.  I  cannot  think  it  com- 
petent to  a  Court  of  Chancery  to  set  aside 
so  many  deliberate  acts  between  the  parties, 
and  reinstate  the  original  contract  between 
them.  I  am  therefore  of  opinion,  that  the 
Chancellor  erred  in  reversing  the  decree  of 
the  County  Court,  and  that  his  decree  ought 
to  be  reversed,  and  that  of  the  County  Court 
established  and  aflBrmed. 

JUDGE2S  ROANE  and  FLEMING,  were  of 
the  same  opinion.  The  decree  of  the  Chan- 
cellor was  therefore  unanimously  reversed, 
and  that  of  the  County  Court  affirmed. 
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•Marshall  v.  Frisbie. 

Monday,  April  80.  1810. 


I.  DepMltlons*— Order    Therefor —Presonptloa.— An 

order  of  Court -ffrantinff  leave  to  take  a  deposition 
in  the  city  of  Philadelphia,  beinff,  "by  consent  of 
parties,  that  a  commission  issue  to  any  fonr  alder- 
men of  the  said  city  and  W.  K.,*'  and  a  snbseqnent 
order  (also  by  consent)  ffrantlnff  "new  commis- 
sions to  take  depositions;"  a  commission  Issninff 
afterwards  "to  R.  K.  alderman  of  the  city  of  Phil- 
adelphia, and  fonr  other  persons  by  name,"  not 
said  to  be  aldermen,  (and  omitting  W.  K.,)  "any 
three  of  whom  to  act,  if  the  whole  cannot,"  shonld 
be  presumed  to  have  been  directed  to  persons 
agreed  upon  by  the  parties,  bnt  whose  names 
were  omitted  by  the  Clerk  in  entering  the  last 
order:  no  objection  having  been  made,  in  the 
Court  below,  on  account  of  any  real  or  supposed 
variance  between  the  first  and  second  orders  and 
the  commission. 
a.  Same— Commission  to  Rve  Persons— Bxectttion  by 
One.— A  commissiqn  directed  to  five  persons,  ("any 
three  of  whom  to  act,")  cannot  be  executed  by 
one  only :  and  a  return,  by  one,  that  three  others 
were  present  when  the  deposition  was  taken,  is 
not  sufficient.  It  should  be  certified  by  three,  at 
least,  who  were  present 

3.  Snmo-Patturcl  to  Tslce  at  Place  Mentioned  in  Notice 
— Wlien  Admissible  Evidence.— A  deposition,  taken 
at  a  time  and  place  not  mentioned  In  the  notice, 
may  be  read  as  evidence;  an  agent  of  the  party  to 
whom  th^  notice  was  given,  dnly  authorized  to 
attend  to  the  taking  of  such  deposition,  having  ap- 
peared at  the  time  and  place  appointed,  and  con- 
sented to  a  postponement  to  such  other  time  and 
place.  And  if,  in  other  respects,  the  commission 
be  regularly  executed  and  returned,  the  Court 
will  presume  from  circumstances,  that  the  person 
who  gave  the  consent  was  the  authorised  agent  of 
the  party. 

4.  Same— Adjournment  of  Talduff  Tliereot— Qnasre. 
whether  Commissioners  appointed  to  take  deposi- 
tions can,  "by  their  own  mere  authority,  adjourn 
the  taking  thereof  to  any  other  convenient  time 
and  place,  in  the  event  that  the  business  cannot 
readily  be  finished  on  the  day,  and  at  the  place, 
to  which  the  notice  applies;"  no  Intended  adjoum- 


*Deposition8.— The  Virfirtnla  and  West  Virginia 
cases  pertaining  to  the  subject  of  depositions  are 
collected  in  a  monographic  note  on  that  subject  ap- 
pended to  Field  V.  Brown,  24  Gratt  74. 


ment  from  day  to  day  until  the  business  be  fin- 
ished, beiuff  expresssd  in  such  notice* 

In  an  action  of  trespass  on  the  case  by' 
Nathaniel  Frisbie  against  Almarine  Mar- 
shall,  in  the  County  Court  of  Wythe,  a  com* 
mission  was  granted  the  defendant  on  the 
15th  of  June,  1796,  to  take  the  deposition  of 
Philip  Dick,  of  the  city  of  Philadelphia ;. 
<*and  Benjamin  Jones,  William  Kenner, 
and  any  three  aldermen  of  the  said  city,  to- 
take  the  same  by  consent  of  the  parties;" 
and  the  same  was  granted  the  plaintiff. 
On  the  11th  of  July,  1797,  by  consent  of  the 
parties,  it  was  ordered  that  a  commission 
issue  ''to  any  four  aldermen  of  the  city  of 
Philadelphia,  and  William  Kenner,*'  to 
take  the  deposition  of  the  same  witness. 
September  14th,  1797,  the  following  order 
was  entered:  '^Continued  at  the  plaintiff's 
costs.  And,  by  consent  of  the  parties,  or- 
der granted  for  new  commissions  to  take 
depositions." 

A  commission  was  issued,  November 
24th,  1798,  ^*to  Reynold  Keen,  gent.,  alder- 
man of  the  city  of  Philadelphia,  and  John 
Gibson,  William  Rogers,  Robert  Un- 
248  derwood,  and  *David  Denniston  (any 
three  of  whom  to  act  if  .the  whole 
cannot)  of  the  same  city,"  &c.  in  the  usual 
form. 

The  notice  from  Frisbie  to  Marshall,  ap- 
pointed **the  house  of  Philip  Dick,  grocer 
in  Market  Street,  Philadelphia,  on  the  19th 
day  of  December,  1798,*'  to  take  the  deposi* 
tion,  which  was  taken  and  certified  in  the 
following  manner: 

** Philadelphia,  as.  By  virtue  of  a  com- 
mission from  the  Commonwealth  of  Vir- 
ginia, issued,  &c.  to  me  Reynold  Keen,  one 
of  the  aldermen  of  the  said  city  directed,  I 
was  called  upon  the  19th  day  of  December, 
inst.  by  John  Gibson,  William  Rogets  and 
Robert  Underwood,  to  go  to  the  house  of 
Philip  Dick,  in  the  said  city,  to  take  his 
deposition  in  an  action  now  depending,  &c.  ; 
and  William  Jones  likewise  appearing  on 
the  part  of  the  defendant ;  it  was  agreed  by 
the  said  Joha  Gibson,  William  Rogers,  and 
Robert  Underwood,  the  Commissioners  in 
the  said  commission  named,  as  well  as  on 
the  part  of  William  Jones,  the  defendant's 
representative,  that  the  taking  of  the  depo- 
sition be  postponed  to  the  21st  December, 
then  for  the  greater  convenience  to  meet  at 
the  office  of  the  said  alderman  Reynold 
Keen.  Whereupon,  this  said  21st  of  De- 
cember, 1798,  I  have  caused  to  come  before 
me  the  said  Philip  Dick,  in  the  presence  of 
the  said  Commissioners,  and  in  the  pres- 
ence of  William  Jones,  the  representative 
of  the  said  defendant,  and  he  the  said 
Philip,  being  sworn,  &c.  did  depose  and 
say,"  &c.  (here  inserting  his  testimony; 
and  concluding  as  follows:)  **The  forego- 
ing with  the  interrogatories  sworn  to  and 
subscribed  before  Reynold  Keen.  P.  Dick.  '* 
On  the  12th  of  June,  1799,  10th  of  April, 
1799,  and  12th  of  November,  1800,  Juries 
were  empanelled,  but  not  agreeing,  were 
discharged,  the  plaintiff  having  at  the  trials 
on  the  10th  of  April,  1799,  and  12th  of  No- 
vember, 1800,  offered  in  evidence  the  depo- 
sition taken  as  aforesaid,  to  which  the 
defendant  excepted,  but  his  objections  were 
overruled.     On  the  13th  of  June,  1800,  a  ver- 
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<lict  was  found   for   the   defendant,    but   a 
new  trial  awarded. 

249  ^August  12th,    1^)00,  a  dedimus  was 
granted    the    defendant    to    take  the 

depositions  of  Philip  Dick  and  William 
Jones,  of  the  city  of  Philadelphia;  but 
whether  he  ever  took  their  depositions  ac- 
•cordingly  does  not  appear. 

A  fifth  Jury  was  empanelled  the  15th  of 
April,  1801,  when  the  plaintiff  again  offered 
in  evidence  the  same  deposition;  **and  the 
defendant  by  his  counsel  objected  to  the 
reading  thereof,  because,  Is^.  The  commis- 
sion was  directed  to  five  Commisbioners, 
(any  three  of  them  to  execute,)  and  it  was 
subscribed,  and  from  the  face  thereof,  as 
he  contended,  appeared  executed  by  one 
only;  2dly.  It  was  not  taken  at  the  time 
and  place  mentioned  in  the  notice ;  and, 
3dly.  By  no  evidence  other  than  the  deposi- 
tion itself  did  it  now*  appear  that  William 
Jones  was  the  agent  of  the  defendant,  or 
had  authority,  either  express  or  implied,  to 
consent  to  the  postponement  until  the  21st 
of  I>ecember,  1796,  and  to  a  different  place. ' ' 

The  Court  overruled  the  defendant's  ob- 
jections; and  permitted  the  deposition  to 
be  read  to  the  Jury,  who  returned  a  verdict 
for  the  plaintiff  for  120  dollars  damages ; 
and  judgment  was  accordingly  entered, 
which,  on  an  appeal  to  the  District  Court, 
was  affirmed;  whereupon  the  defendant  ap- 
pealed to  this  Court. 

Wickham,  for  the  appellant. 
Hay,  for  the  appellee. 

250  *Friday,  May  11.    The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  The  only  question 
in  this  cause  is,  whether  the  deposition  of 
one  Philip  Dick,  taken  in  Philadelphia,  by 
virtue  of  a  commission  from  the  County 
Court  of  Wythe,  ought  to  have  been  read 
in  evidence  at  the  trial. 

The  act  of  1792,  1  Rev.  Code,  c.  141,  s.  13, 
authorizes  the  issuine  of  a  commission  di- 
rected to  such  Commissioners,  not  exceed- 
ing five,  as  shall  be  nominated  and  agreed 
on  by  the  parties  litigant. 

On  the  15th  of  June,  1796,  a  commission 
was  granted  the  defendant  to  take  the  dep- 
osition of  Philip  Dick ;  and  Benjamin  Jones, 
William  Kenner,  and  any  three  aldermen 
of  the  said  city  were  to  take  the  same  by 
consent  of  the  parties;  and  the  same  was 
granted  the  plaintiff.- 

On  the  11th  of  July,  1797,  by  consent  of 
the  parties,  it  was  ordered  that  a  commis- 
sion issue  to  any  four  aldermen  of  the  city 
of  Philadelphia,  and  William  Kenner,  for 
the  same  purpose.  September  14,  1797,  the 
cause  was  continued  at  the  plaintiff's  costs, 
and,  by  consent  of  parties,    an   order   was 


•Note  "by  the  Reporter.  In  tbe  former  bill  of  ex- 
ceptions, filed  in  April,  1799,  the  defendant  alleg-ed 
"tbat  William  Jones  did  not  appear  to  have  been 
constituted  his  representative  with  authority  to  do 
any  ttiinfir  "except  attend  to  the  taklnsr  of  the  depo- 
sition." And  in  the  bill  of  exceptions,  filed  the  I2th 
of  November.  1800,  the  same  allegation  was  in  sab- 
Htance  repeated:  the  defendant  contendinfir  "that 
Jones  had  not  an  absolute  authority,  but  only  a 
power  to  attend  at  the  time  deAffnated  in  the  no- 
tice." On  both  those  occasions  a  witness  proved  the 
defendant's  acknowledgment  that  he  had  author- 
ized Jones  to  attend  to  the  taking  of  the  deposition: 
tbe  iNritness  usluff  in  the  first  instance,  the  words 
**in  bis  stead:*'  and  in  the  last  Instance,  the  words 
"and  to  act  as  his  affent  therein/' 


granted  for  new  commissions  to  take  deposi- 
tions. 

A  commission  was  issued  on  the  23d  of 
November,  1798,  directed  *4o  Reynold 
Keen,  gentleman,  alderman  of  the  city  of 
Philadelphia,  and  John  Gibson,  William 
Rogers,  Robert  Underwood,  and  David 
Denniston,  (any  three  of  whom  to  act  if 
the  whole  cannot,)  of  the  same  city,  greet- 
ing, &c." 

This  commission  does  not  conform  to  the 
consent  order.  1st.  The  name  of  Willis m 
Kenner  is  not  in  it.  And,  2dly.  It  is  not 
directed  to  John  Gibson,  and  the  other 
three  as  aldermen,  nor  do  they  appear  to 
have  been  aldermen.  For,  although  the  or- 
der of  the  11th  of  July,  1797,  was  not  car- 
ried into  effect  before  the  next  term,  I 
consider  the  order  of  September  14  follow- 
ing, not  as  revoking,  but,  as  extending  the 
time  for  the  execution  of  it :  and,  conse- 
quently, that  the  commission  ought  to  have 
conformed  to  it. 

251  *Again,    the    deposition  is  certified 
only    by    Reynold    Keen,    and  not  by 

any  other  of  the  Commissioner^,  as  it  ought 
in  my  opinion.  Both  the  commission,  and 
the  execution  of  it,  being  thus  manifestly 
defective  upon  the  face  of  them,  the  deposi-  . 
tion  ought  not  to  have  been  read.  The 
judgment,  therefore,  ought  to  be  reversed ; 
and  a  new  trial  awarded,  with  directions 
not  to  permit  the  deposition  to  be  read  on 
such  trial. 

JUDGE  ROANE.  Several  objections 
have  been  made  to  the  reception  of  the  dep- 
osition stated  in  the  bill  of  exceptions.  It 
is  first  said,  that  there  is  no  proof  that  W. 
Jones  was  the  agent  of  the  appellant;  with- 
out which,  it  is  also  alleged,  the  deposition 
could  not  properly  have  been  taken  on  the 
day  and  at  the  place  in  which  it  was  taken. 
Several  answers  occur  to  this  objection.  In 
the  first  place,  I  apprehend  that  the  Com- 
missioners, by  their  own  mere  authority, 
could  have  adjourned  the  taking  of  the  dep- 
osition to  any  other  convenient  time  and 
place,  in  the  event  that  the  business  could 
not  readily  have  been  finished;  on  the  day 
and  at  the  place  to  which  the  notice  ap- 
plied. In  the  next  place,  if  it  were  neces- 
sary, and  the  execution  of  the  commission 
were  in  other  respects  regular,  I  would  pre- 
sume that  W.  Jones  was  constituted  by  the 
appellant  his  agent,  for  the  purpose  of  tak- 
ing the  deposition :  I  would  presume  this, 
because  P.  Dick  was  considered  by  the  ap- 
pellant himself  as  a  material  witness  for 
him,  as  appears  t)y  the  orders  for  commis- 
sions, granted  at  his  instance,  on  the  I5th 
of  June,  17%,  and  12th  of  August,  1800,  and 
it  is  natural  to  suppose,  that  a  man  would 
appoint  an  agent  to  attend  to  the  examina- 
tion of  a  material  witness:  I  would  also 
easily  presume  that  W.  Jones  was  this 
agent,  because  (in  addition  to  other  consid- 
erations) a  confidence  in  him  may  be  in 
some  degree  inferred,  on  the  part  of  the 
appellant,  from  his  having  considered  him 
also  as  a  material  witness ;  having  included 
him  in  the  order  for  a  commission  of  the 
12th  of  August,  1800. 

252  *  Another  objection  (if  I  understood 
the  counsel  rightly)    was,    that  there 

was  a  variance  between  the  order  for  the 
commission,  and  the   commission  itself,  in 
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this,  that  the  former  requires  the  latter  to 
be  directed  to  five  aldermen,  any  three  of 
whom  are  authorized  to  act,  whereas  it  does 
not  appear  by  the  commission,  or  return, 
that  more  than  one  of  the  persons,  to  whom 
the  commission  under  which  the  deposition 
was  taken,  was  an  alderman.  That  ob- 
jection of  variance  applies,  it  is  true,  to 
the  order  of  12th  of  August,  1800;  but  it 
was  not  under  that  order  that  the  commis- 
sion issued,  but  under  that  of  14th  Septem- 
ber, 1797,  as  appears  by  the  date  ot  the 
commission  itself,  it  being  the  23d  Novem- 
ber, 1798;  and  it  does  not  appear  that  that 
order  of  14th  September  1797,  made  alder- 
men indispensable,  as  Commissioners;  and, 
as  the  arrangement  for  the  commission  was 
by  consent  of  parties,  there  is  no  ground  to 
say  that  the  commission  in  question  is  in 
this  respect  objectionable.  I  consider  this 
order  of  14th  September,  1797,  and  not  those 
of  a  prior  date,  as  the  one  under  which  the 
deposition  was  taken ;  and  that  the  former 
commissions  were  superseded  by  the  latter, 
by  which  alQne  we  are  to  be  governed. 

I  should,  therefore,  readily  get  over  all 
these  objections:  but  this  commission  is 
not  returned  as  executed  by  more  than  one 
out  of  five  Commissioners,  contrary  as  well 
to  the  tenor  of  the  commission  itself,  as  to 
the  general  principles  of  law  in  relation  to 
authorities.  See  1  Bac.  Abr.  319,  (Gwill 
edit. )  and  the  cases  there  cited.  It  might 
be  of  dangerous  consequence  to  sanction 
such  a  return  as  this;  which  would  be  as 
properly  done  in  the  case  of  twenty  Com 
missioners  as  of  five,  and  thus  one  dishon 
ourable  character  might  abuse  his  trust  to 
the  injury  of  the  parties,  and  in  opposition 
to  the  precautions  they  have  taken  to  re- 
quire the  concurrence  of  a  majority.  The 
terms  of  this  commission,  which  is  directed 
to  five  by  name,  (any  three  of  whom  are, 
however,  empowered  to  act,)  in  using  the 
word  **you"  and  omitting  to  use  the  ex- 
pression **any  of  you,"  are  very  emphati- 
cal  to  import,  that  the  trust  was 
253  ^confided  to,  and  can  only  be  executed 
(which  includes  the  return)  by,  the 
whole  number,  or,  at  least,  the  majority 
thereof.  If  this  objection  had  never  been 
taken  in  the  Court  below,  or  even  if  we 
were  now  considering  it  upon  the  first  bill 
of  exceptions,  (and  no  previous  notice  of 
the  objection  on  the  part  of  the  appellant 
had  been  given,)  I  will  not  determine  that 
the  objection  ought  to  prevail :  but  the  case 
is  widely  different  at  the  present  time.  We 
are  now  acting  upon  the  bill  of  exceptions 
exhibited  on  the  15th  of  April,  1801,  when 
the  case  was  on  trial  before  the  fifth  Jury. 
The  objection  in  question  was  not  then 
taken  for  the  first  time :  it  had  been  taken 
on  the  Ist  of  April,  1799,  and  on  the  13th  of 
November,  1800,  as  appears  by  the  several 
bills  of  exceptions  of  those  periods.  On  the 
12th  of  August,  1800,  the  appellant  also  ob- 
tained an  order  for  taking  Dick^s  deposi- 
tion, which  shewed'  he  was  not  satisfied 
with  the  one  formerly  rendered.  All  these 
facts  and  circumstances  shew  an  early  and 
constant  objection,  on  the  part  of  the  ap- 
pellant, to  the  deposition  in  question :  the 
appellee  cannot,  therefore,  complain  of  sur- 
prise, and  the  case  now  comes  before  us  as 
it  would  in  relation  to  a  first  trial,  if  notice 


that  the  ojbjection  would  be  made  had  been 
previously  and  formally  given.  The  prin- 
ciples of  law  must  therefore  prevail ;  and 
the  appellee  having  deliberately  stated  his 
right  to  recover  upon  this,  as  an  abstract 
question,  he  must  submit  to  a  decision  upon 
it  accordingly. 

My  opinion  therefore  is,  that  the  judg- 
ment of  the  County  Court  is  erroneous,  in 
having  admitted  the  deposition  in  question 
to  go  to  the  Jurv,  and  that  the  judgment  of 
the  District  Court  affirming  it  is  also  erro- 
neous; that  both  ought  to  be  reversed,  and 
a  new  trial  awarded,  in  which  the  said  dep- 
osition   is  not  to  be  admitted  in  evidence. 

JUDGE  FLrKMlNG.  The  only  important 
point  in  this  cause  i%  whether  the  deposi- 
tion of  Philip  Dick,  taken  in  the  city  of 
Philadelphia,  and  read  at  the  trial  of  the 
cause  in  the  County  Court,   was   legal    evi> 

dence  or  not? 
254  *The  exceptions  taken  by  the  coun- 
sel of  the  defendant  (the  present  ap- 
pellant)  were«  1st.  That  the  commission 
under  which  the  deposition  was  taken  was 
directed  to  five  Commissioners,  any  three 
of  whom  might  act;  and  it  was  subscribed, 
and  from  the  face  thereof  appeared,  as  he 
contended,  executed  by  one  only. 

2dly.  That  it  was  not  taken  at  the  time 
and  place  mentioned  in  the  notice.  And, 
3dly.  That  by  no  evidence  other  than  the 
deposition  itself,  did  it  now  appear  that 
William  Jones  was  the  agent  of  the  defend- 
ant, or  had  authority,  either  express  or  im- 
plied, to  consent  to  the  postponement  until 
the  21st  of  December,  1798,  and  to  a  differ- 
ent place.  No  exception  whatever  has  been 
taken  by  counsel  with  respect  to  the  legal- 
ity of  the  commission,  in  either  of  the 
Courts  in  which  the  cause  has  been  dis- 
cussed. But  a  Juage  of  this  Court,  for 
whose  opinions  I  have  the  highest  respect, 
seems  to  think  that  the  commission  itself 
is  too  defective,  in  law,  to  authorize  the 
taking  of  any  deposition  in  virtue  of  it : 
but,  being  of  a  different  opinion,  I  must 
first  refer  to  the  act  of  Assembly  on  the 
subject,  and  then  notice  some  of  the  ordera 
that  had  been  made  in  the  cause,  previous 
to  the  date  of  the  commission. 

The  mode  pointed  out,  by  the  13th  sectioir 
of  the  act  of  1792, 1  Rev.  Code,  c.  141,  for  tak- 
ing the  depositions  of  witnesses  residing  out: 
of  the  state,  seems,  in  part,  superseded,  in 
the  case  before  us,  by  the  appearance  and 
consent  of  the  parties  in  Court;  both  of 
whom  seem  to  have  relied  on  the  testimonjr 
of  Philip  Dick,  whose  deposition  is  now  th& 
subject  of  controversy. 

On  the  15th  of  June,  17%,  a  commission 
was  granted  to  the  defendant  to  take  the^ 
deposition  of  Philip  Dick,  of  the  city  of 
Philadelphia;  and  Benjamin  Jones,  Wil- 
liam. Kenner,  and  three  aldermen  of  the 
said  city  to  take  the  same,  by  consent  of- 
the  parties;  '^and  the  same  is  granted  to 
the  plaintiff." 

That  commission  not  having  been  exe- 
cuted, on  the  11th  of  July,  1797,  by  consent 
of  the  parties,  it  was  ordered , 
255  *that  a  commission  issue  to  any  fouir 
aldermen  of  the  city  of  Philadelphia, 
and  William  Kenner,  to  take  the  deposition 
of  Philip  Dick  of  said  city.  It  does  not^ 
appear  whether  a  commission  ever   issued 


102 


I  MUNF. 


Marshai^l  V,  Frisbib. 


266-267 


by  virtue  of  that  order ;  and  if  one  did  is- 
sue, it  waa  not  executed :  as  on  the  14th  of 
September,  about  two  months  thereafter, 
by  consent  of  the  parties,  an  order  was 
granted  for  new  commissions  to  take  depo- 
sitions: from  whence  I  infer  that  the  par- 
ties found  it  convenient  to  changfe  the 
Commissioners,  whether  on  the  death  of 
William  Kenner,  (the  only  one  specially 
named  in  the  order  of  July,)  or  from  any 
other  cause,  seems  immaterial,  as  the 
change  was  made  by  consent  of  the  parties. 
In  the  commission  issued  in  consequence 
of  the  order  of  the  14th  of  September,  and 
by  virtue  of  which  the  deposition  was 
taken,  five  Commissioners  were  specially 
named,  to  wit,  Reynold  Keen,  alderman  of 
the  city  of  Philadelphia,  John  Gibson,  Wil- 
liam Rogers,  Robert  Underwood,  and  David 
Denniston,  any  three  of  whom  to  act,  if 
the  whole  could  not.  And  it  appears  that 
the  four  first  named  were  present  at  the 
taking  of  the  deposition,  though  certified 
by  Keen,  the  alderman,  only.  I  have  no 
doubt  but  the  commission  issued  conforma- 
bly to  the  order,  though  no  commissioners 
are  named  therein.  1st.  Because  I  will  pre- 
sume that  the  Clerk  did  his  duty,  unless 
the  contrary  had  appeared ;  2dly.  Because  I 
cannot  suppose  the  clerk,  at  the  distance  of 
four  or  five  hundred  miles  from  Philadel- 
phia, where  he  was,  probably,  an  utter 
stranger,  could  have  so  particularly  inserted 
the  names  of  five  Commissioners,  unless 
they  had  been  chosen  and  designated  by  the 
parties  themselves.  And,  3dly.  Had  the 
commission  not  have  been  issued  in  con- 
formity to  the  order,  the  error  would  not  have 
escaped  the  vigilance  and  notice  of  Mr. 
Sheffy,  the  eagle-eyed  counsel  of  the  appel- 
lant, who  seems  to  have  availed  his  client 
of  every  advantage  he  supposed  the  law 
would  allow  him.  I  am  therefore  of  opin- 
ion, that  the  commission    was   of  sufficient 

validity  to  authorize   the  taking  the 
256      deposition  *under   it.      I    proceed    to 

consider  the  exceptions   take»  to  the 
deposition. 

With  respect  to  the  first  objection,  **that 
the  commission  was  directed  to  five  Commis- 
sioners, any  three  of  them  to  execute,  and 
it  was  subscribed,  and  from  the  face  thereof 
(as  he  contended)  appeared  executed  by  one 
only."  This  is  the  only  point  on  which  I 
had  any  doubt,  but,  on  mature  reflection, 
after  carefully  attending  to  the  deposition, 
and  the  return  thereof,  my  doubt  is  re- 
moved. It  appears  to  have  been  taken  in 
the  presence  of  four  Commissioners,  (when 
three  would  have  sufficed,)  and  of  Jones, 
the  agent  of  the  appellant,  with  great  at- 
tention, skill,  and  circumspection.  After 
the  witness  had  gone  through  his  plain, 
simple  narrative,  every  pertinent  interrog- 
atory that  an  acute  attorney  could  have 
suggested  seems  to  have  been  put  to  him ; 
all  of  which  he  answered  with  apparent 
candour  and  perspicuity.  The  deposition 
itself  seems  one  of  the  most  unexceptiona- 
ble that  I  ever  heard  read  in  a  Court  of  Jus- 
tice. But  *4t  was  subscribed  by  one 
Commissioner  only."  That  I  take  to  be 
the  usual  mode  of  making  returns  on  com- 
missions of  this  nature,  executed  in  Phila- 
delphia :  which  seems  to  me  rather  a  matter 


of  form  than  of  substance,  and  ought  not, 
in  my  apprehension,  to  vitiate  a  deposition 
so  unexceptionable  in  every  other  respect; 
and  appearing  to  have  been  taken  by  the 
whole  four  Commissioners,  who,  by  the 
commission,  were  directed  *'to  cause  to 
come  before  them  Philip  Dick,  and  him 
diligently  examine,  in  solemn  form,  on 
oath,  or  affirmation,  and  having  received 
his  examination  aforesaid,  that  they  plainly 
send  the  same  enclosed  into  our  said  County 
Court  of  Wythe."  The  commission  did  not 
require  that  the  deposition  should  be  sub- 
scribed by  all  the  Commissioners :  but  that 
it  should  be  diligently  taken  by  them,  and 
sent  into  the  Court  from  whence  the  com- 
mission issued;  which  appears  to  me  to 
have  been  substantially  and  completely 
done.  On  trials  by  Jury,  even  in  cases  of 
life  and  death,  the  verdicts  are  subscribed 
only  by  the  foremen,  in  behalf  of  the  other 

Jurors. 

257  *The  second  objection  is,  '  *that  it 
was  not  taken  at  the  time  and  place 
mentioned  in  the  notice."  It  appears  that 
the  Commissioners  met  at  the  time  and 
place  therein  mentioned;  and  if  the  ap- 
pellant had  not  appeared,  either  in 
person,  or  by  agent,  they  might  have 
proceeded  to  execute  the  commission 
in  his  absence.  He  did  not  appear 
in  person,  and  their  receiving  Jones  as 
his  agent  did  not  place  him  in  a  worse 
situation  than  ne  would  have  been  in  with- 
out an  agent:  Jones  (having  been  received 
as  such)  had  a  right  to  consent,  and  did 
consent,  (probably  in  the  absence  of  the 
witness, )  to  postpone  the  business  for  two 
days,  and  then,  for  greater  convenience, 
to  meet  at  the  office  of  alderman  Keen,  the 
first  named  Commissioner,  where  the  com- 
mission was  executed  in  the  manner  before 
noticed,  in  the  presence  of  Jones,  the 
agent,  and  by  the  same  four  Commission- 
ers. 

The  third  objection  is,  ''that  by  no  evi- 
dence, other  than  the  deposition  itself,  did 
it  now  appear  that  William  Jones  was  the 
agent  of  the  defendant,  or  had  authority, 
either  express  or  implied,  to  consent  to  the 
postponement  until  the  21st  of  December, 
1798,  and  to  a  different  place."  To  this  it 
may  be  answered,  that  there  is  evidence  in 
the  record  that  the  appellant  confessed  he 
had  appointed  a  certain  William  Jones  his 
agent,  to  attend  to  the  taking  of  Philip 
Dick's  deposition;  and,  if  he  was  his  agent 
for  that  purpose,  he  had  a  right  to  consent 
to  any  thing,  and  every  thing,  relative  to 
the  business,  that  the  appellant  might 
have  consented  to,  had  he  been  personally 
present. 

I  am  therefore  of  opinion,  that  the  depo- 
sition was  properly  admitted  as  evidence 
on  the  trial,  and  that  the  judgment  ought 
to  be  affirmed.' 

But,  as  a  majority  of  the  Court  is  of  a 
different  opinion,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  Superior 
County  Court  of  Wythe,  for  a  new  trial  to 
be  had  therein,  on  which  trial  the  deposi- 
tion of  Philip  Dick,  read  at  the  former 
trial,  is  not  to  go  in  evidence  to  (he 
Jury. 


103 


MUNF. 


VisozzoA  Reports,  Annotated. 


268-260 


258 


*Eppes  V.  Cralle. 
Tuesday.  May  1.  1810. 


I.  Mllls*-VerdiGt— UncerUlnty.— Wbat  decree  of  nn- 
certainty  and  inaccuracy  of  lanffoaffe  is  sufficient 
to  set  aside  the  finding  of  a  Jury  in  a  mill  case. 

a.  SAone-Petltloa  to  Raise  Height  of  Dun— Subject  of 
Inquiry.— On  a  petition  for  leaye  to  add  to  the 
heiffht  of  a  mill-dam,  the  only  proper  subject  of 
inquiry  is,  what  damages  will  be  occasioned  by 
the  proposed  addition.  It  is  error,  therefore,  to 
direct  the  Jury  to  assess  such  other  damages,  ac- 
cruing from  the  dam  already  erected,  as  were 
not  contemplated  by  the  original  Jury. 

3.  Same— Same— 5ame— Surplusage.— But  an  error  in 
this  respect  should  be  regarded  as  surplusage, 
(the  petition  for  the  writ  of  ad  quod  damnum 
having  prayed  only  for  such  inquiry  as  the  law 
authorizes,)  if  the  Jury  assessed  such  erroneous 
damages  separately,  and  the  Court  did  not  direct 
the  same  to  be  paid,  but  only  the  damages  prop- 
erly assessed. 

4.  Same— Appeal— Costs— What  Included  Therein. —On 
an  appeal  in  a  mill  case,  the  party  prevailing 
ought  to  be  allowed,  in  the  bill  of  costs,  the  mile- 
age and  attendance  of  his  .  witnesses  summoned 
to  the  Court  of  Error:  though  the  Court  deter- 
mined  on  viewing  the  record  only,  and  therefore 
did  not  examine  the  witnesses. 

Tills  was  an  application  for  leave  to 
raise  the  dam  of  a  water  grist-mill  on  Flat- 
rock  creek,  in  the  County  of  lyunenburg. 

The  petition  of  Richard  K.  Cralle, 
presented  to  the  County  Court,  requested 
permission  to  raise  his  dam  **from  its  pres- 
ent height  to  fourteen  feet  and  one  half," 
and  prayed  a  writ  of  ad  quod  damnum  **to 
ascertain  what  additional  damages  would 
be  done,  by  overflowing  land  not  con- 
demned by  the  former  Jury,  in  raising  the 
dam  that  additional  height;"  without 
specifying  what  the  present  height  was; 
neither  did  it  mention  any  other  subject 
of  inquiry. 

The  Court  awarded  a  writ  of  ad  quod 
damnum  to  assess  the  damages  that  would 
accrue  by  raising  the  said  Cralle's  mill- 
dam  **six  inches  higher  than  the  present 
dam,  and  such  other  damages,  as  have  ac- 
crued in  raising  the  dam  the  present 
height,  not  contemplated  by  the  former 
Jury." 

The  writ  of  ad  quod  damnum  conformed 
to  this  order;  except  that,  by  an  apparent 
mistake  of  the  Clerk,  the  word  *  ^condemned*' 
was  used,  instead  of  * 'contemplated."  In 
other  respects  it  was  in  the  usual  form. 

The  flrst  writ  not  having  been  executed, 
in  consequence  of  a  fresh  in  the  creek,  as 
appeared  by  the  Sheriff's  return,  an  alias 
writ  of  ad  quod  damnum  was  awarded, 
** according  to  the  prayer  of  the  petition." 
This  second  writ  directed  the  Jury  to  make 
the  same  inquiries  with  the  first. 

In  obedience  to  this  writ,  a  Jury 
259  "having  been  empanelled,  'charged 
and  sworn  as  the  law  directs,  pro- 
ceeded to  inquire  into  the  several  matters 
delivered  them  in  charge."  Their  inquisi- 
tion then  proceeded,  "after  due  considera- 


*See  generally,  monographic  noU  on  "Mills  and 
Mllldams"  appended  to  Calhoun  v.  Palmer.  8  Gratt 


The  principal  case  was  distinguished  in  Mitchell 
V,  Thorne,  21  Gratt.  174. 


tion  ther^f,  we  are  of  opinion  that  by 
erecting  the  said  Richard  K.  Cralle's  dam 
six  inches  higher  than  its  present  height, 
agreeable  to  the  annexed  writ  of  ad 
quod  damnum,  it  will  damage  the  lands 
and  other  conveniences  of  Francis  Eppes 
to  the  amount  of  fifty  dollars  and  fifty 
cents,  and  that  the  lands  of  William 
Bnford  will  be  damaged  to  the  amount  of 
one  dollar.  We  are  further  of  opinion,  that 
there  has  accrued  damages  to  the  land  con- 
veniences of  the  said  Francis  Kppes  to  the 
amount  of  one  hundred  and  forty  dollars, 
and  that  it  will  damage  the  lands  of  Wil- 
liam Buford  four  dollars,  which  said  last 
mentioned  damages  was  occasioned  by  the 
waters  overflowing  higher  than  the  former 
Jury  contemplated,  and  have  been  assessed 
by  us,  which  we  are  of  opinion  ought  to 
be  paid  by  the  said  Richard  K.  Cralle  to 
the  said  Francis  Kppes,  in  addition  to  the 
damages  assessed  by  the  former  Jury. 
We  are  further  of  opinion  that  no  mansion 
house,  office,  garden,  curtiledge  or  orchard 
will  be  effected  or  damaged  by  the  erection 
of  the  said  mill-dam  six  inches  higher 
than  the  present  dam,  and  that  no  mansion 
house,  garden,  office,  orchard,  curtiledge, 
or  the  ordinary  navigation,  or  passage  of 
fish,  or  the  health  of  the  neighbourhood 
will  not  be  annoyed,  or  affected  by  the 
raising  the  said  mill-dam  to  the  present 
height,  not  contemplated  by  the  former 
Jury,  and  in  our  opinions  there  will  be  no 
other  damage  to  any  person  or  persons 
whatsoever,  except  to  the  said  Francis 
Eppes  and  William  Buford.  Certified  un- 
der our  hands  and  seals  this  5th  day  of 
October,  1807." 

On  the  return  of  this  inquisition,  Francis 
Eppes  only  was  summoned,  to  shew  cause, 
if  any  he  could,  why  an  order  should  not 
be  granted  according  to  the  prayer  of  the 
petitioner;  and  the  parties  appearing, 
the  Court,  ''upon  hearing  the  inquisition 
and  other  evidence  adduced  by  the  parties," 
was  of  opinion  ''that  the  said  Cralle  have 
leave  to  build  his  dam  fourteen  feet 
six  inches  high."  And  the  said 
260  ^Cralle  tendered  in  Court  the  damages 
found  by  the  Jury,  which  the  defend- 
ant refused  to  accept,  and  appealed  to  the 
District  Court  of  Brunswick,  which  reversed 
the  said  order,  and,  proceeding  to  make 
such  order  as  the  said  County  Court  ought 
to  have  made,  directed  "that  the  said  Rich- 
ard K.  Cralle  have  leave  to  raise  his  dam 
six  inches  higher  than  the  present  dam, 
and  that  the  appellee  pay  to  the  appellant 
fifty  dollars  and  fifty  cents,  and  William 
Buford  one  dollar,  the  amount  of  the  dam- 
ages found  by  the  Jury  in  their  inquisition, 
which  will  be  sustained  by  them  in  conse- 
quence of  the  appellee's  raising  his  dam  six 
inches  higher  than  the  present  dam ;  and 
that  the  appellee  recover  against  the  appel- 
lant his  costs  expended  by  him  in  prosecut- 
ing his  petition  in  the  said  County  Court." 
From  which  order  the  appellant  prayed 
an  appeal  to  this  Court. 

George  K.  Taylor,  for  the  appellant, 
made  three  points ;  viz. 

1.  The  petition  was  for  leave  to  raise  the 
dam  "to  fourteen  feet  and  one  half:"  the 
order  awarding  the  writ  of  ad  quod  damnum 
said  "six  inches  higher   than   the   present 
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dam."  This  is  a  fatal  variance;  for  there 
is  nothing^  in  the  record  to  shew  what  the 
present  height  is. 

2.  The  order  made  by  the  District  Court 
should  also  be  reversed  for  uncertainty. 
The  County  Court,  notwithstanding  their 
first  order,  had  directed  the  Jury  to  assess 
the  damages  that  would  accrue  by  raising 
the  dam  six  inches  higher  than  at  present, 
in  their  last  order  conformed  to  the  peti- 
tion, and  granted  leave  *'to  build  the  dam 
fourteen  feet  six  inches  high."  The  Dis- 
trict Court  reversed  that  order,  (which  was 
the  most  correct, )  and  gave  judgment  in 
the  language  of  the  inquest,  '^to  raise  the 
dam  six  inches  higher  than  the  present 
dam;*'  leaving  it  uncertain  to  what  height 
it  should  be  raised. 

3.  The  first  order  of  the  County  Court, 
and  the  writ  of  ad   quod  damnum   directed 

the  Jury   to   ascertain    the    damages 

261  *which  a  previous  Jury   had  not  fore- 
seen and    estimated;    and   this   Jury 

made  a  return  as  to  that  fact.  This  in- 
quiry the  Court  had  no  right  to  direct  them 
to  make,  and  their  having  made  it  vitiates 
the  whole  inquest. 

Call,  for  the  appellee.  The  two  first 
points  depend  on  the  testimony  which  is 
now  about  to  be  laid  before  the  Court.  The 
third  point  relates  to  mere  surplusage,  which 
ought  not  to  have  been  in  the  order,  but 
need  not  be  regarded. 

Taylor.  The  act  of  Assembly  directs  the 
attention  ot  the  Sheriff  and  Jury  to  certain 
points  only.  The  Court  here  directed 
another  point  to  be  inquired  into  not  au- 
thorised by  law.  Their  act  is  therefore 
void.  So,  in  the  case  of  official  bonds,  if 
not  exactly  conformable  to  law,  they  are 
void. 

Call.  This  objection  never  would  have 
entered  my  mind ;  and,  I  must  say,  I  never 
knew  one  of  leas  foundation.  I  grant,  if 
things  ordered  by  the  statute  had  not 
been  done,  the  inquisition  would  have 
.been  void.  But  here  the  Court  have  only 
done  a  work  of  supererogation. 

Where  a  statute  directs  bonds  to  be  taken 
in  a  prescribed  form,  I  admit  that  form 
must  be  strictly  pursued.  But  no  particu- 
lar form  is  prescribed  for  an  inquest.  The 
case  of  a  forthcoming  bond  is  therefore 
similar  to  this.  Where  more  than  the 
amount  of  the  execution  is  inserted  in  the 
bond,  the  plaintiff  may  release  the  surplus. 

The  additional  inquiry  in  this  case  was 
for  the  benefit  of  Eppes ;  not  of  Cralle. 
The  two  assessments  of  damages  may  easily 
be  severed;  being  separately  found.  So 
far,  then,  as  the  jurisdiction  of  the  Court 
under  the  act  extended,  its  orders  should 
be  supported;  and  disregarded  as  to  the 
other  part.  Both  the  County  and  District 
Court  rejected  this,  and  merely  proceeded 
to  award  the  damages  for  raising  the 
dam. 

262  *jaDGE  TUCKJE5R.    The  party  was 
entitled  to  his   action    toties    quoties 

for  injuries  not  estimated  by  the  former 
Jury.  In  this  case  the  writ  of  ad  quod 
damnum  could  legally  issue  only  to  assess 
the  additional  damages  occasioned  by  rais- 
ing the  dam.  I  am  therefore  of  opinion, 
that  the  inquisition  taken  upon  it  was  ille- 
gal and  ought  to  be  quashed. 


JUDGE  ROANE  was  of  a  different  opin- 
ion. The  party  having  prayed  for  what 
was  perfectly  legal ;  and  the  Court  hav- 
ing corrected  its  own  error,  (for  the  last 
order  was  exactly  conformable  to  the  peti- 
tion,) no  injury  was  done.  The  maxim 
therefore  applies  **utile  per  inutile  non 
vitiatur." 

JUDGE  FlyEMING,  as  to  this  point, 
agreed  with  Roane;  observing,  that  the 
error  committed  in  the  first  order  was  sub- 
sequently corrected  by  the  Court. 

Taylor  proceeded  to  mention  another 
point.  The  Jury  have  not  answered  to  all 
the  commands  of  the  writ.  They  have  not 
said  whether  fish  of  passage,  and  ordinary 
navigation,  will  be  obstructed^  or  the 
health  of  the  neighbours  injured. 

Call.  The  Jury,  in  conclusion,  negative 
all  damages  to  any  person  whatever.  But 
it  greatly  depends  on  the  manner  of  read- 
ing this  inquisition,  to  determine  whether 
it  answers  to  the  whole  command  of  the 
writ. 

JUDGE  TUCKER.  This  inquisition  is 
not  intelligible  to  me ;  and  the  last  clause 
implies  there  might  be  other  damages  (not 
ascertained)  to  Eppes  and  Buford. 

JUDGE  ROANE.  I  am  for  looking  to 
substance ;  and,  if  satisfied  that  the  mean- 
ing of  the  Jury  (though  not  technically 
expressed)  comes  up  to  the  requisition  of 
the  law,  will  be  satisfied.  I  under- 
263  stand  the  meaning  of  the  last  *^clause 
in  the  inquisition,  though  inaccurate 
and  ungrammatical,  to  be  that  the  health 
of  the  neighbours  had  been  contemplated  by 
the  former  Jury;  and  that  no  other  damage 
than  (as  before  mentioned)  to  Francis 
Eppes  and  William  Buford,  would  result. 
They  thus  adopt  the  opinion  of  the  former 
Jury,  as  to  the  health  of  the  neighbours; 
and  say  as  they  did. 

JUDGE  FLEMING  considered  the  return 
of  the  Jury  insufficient;  not  having  an- 
swered to  the  essential  parts  of  the  writ  of 
ad  quod  damnum ;  viz.  to  what  related  to 
the  health  of  the  neighbours,  the  passage 
of  fish  and  navigation. 

An  order  was  therefore  directed  to  be 
entered,  reversing  both  judgments;  quash- 
ing the  inquisition  and  writ  of  ad  quod 
damnum ;  setting  aside  all  the  proceedings 
subsequent  to  the  petition ;  and  remanding 
the  cause  to  the  County  Court  for  further 
proceedings.  But,  on  Judge  Roane's  sug- 
gestion, the  Court  agreed  to  reconsider  the 
subject. 

Wednesday,  May  2.  A  second  argument 
took  place. 

Call.  More  precision  than  was  used  in 
this  case  is  not  required  by  the  terms  of 
the  act  of  Assembly.  The  question  is 
about  raising  a  dam,  not  about  an  original 
order  to  build  a  mill.  The  inquiry  is  only 
as  to  the  value  of  additional  damages;  not 
as  to  the  original  points.  But,  even  if  a 
larger  latitude  of  inquiry  be  requisite,  this 
inquisition  is  sufficient.  Whether  the 
health  of  the  neighbours  will  be  injured 
is  a  mere  matter  of  opinion,  not  conclusive, 
but  traversable,  and  amounting  to  no  more 
than  the  oral  declarations  of  the  Jurors  in 
Court.  Evidence  may  therefore  now  be 
received  as  to  this  point. 

The  degree  of   certainty   required   in   in- 
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qaisi lions  is  not  as  g^reat  as  in  pleadings. 
Certainty  to  a  common  intent  is  snflS- 
cient.(a)  **There  are  three  manners  of 
certainty.  1.  Certainty  to  a  common 
intent;   2.    Certainty     to    a    certain 

264  ♦intent  in  general ;  and,  3.  Certainty 
to  every  intent;"  which  last  cer- 
tainty is  rejected  altogether.  The  same 
certainty  is  not  requisite  where  a  statute  is 
directory  only,  not  prohibitory,  (b)  It  was 
the  duty  of  the  Sheriff  and  Jury  to  make 
these  inquiries;  and  it  shall  be  intended 
that  they  did  their  duty  unless  the  contrary 
appear,  (c) 

In  England,  there  are  two  kinds  of  in- 
quests. One  is  called  an  office  of  instruc- 
tion, or  information  ;  the  other  an  office  of 
intitling.  In  the  former,  as  much  accuracy 
and  certainty  are  not  requisite  as  in  the 
latter.  In  this  country,  the  inquisition  in  a 
mill  case  resembles  the  office  of  instruction. 

In  inquisitions  of  this  kind,  whatever  is 
well  found  shall  stand ;  and  a  writ  melius 
inquirendum  shall  go  as  to  whatever  is  not 
well  found,  (d)  Where  the  inquisition  is 
totally  uncertain,  I  admit  that  a  melius 
inquirendum  cannot  issue:  but  the  case  is 
otherwise  where  it  is  uncertain  as  to  part 
only.(e) 

In  Wroe  v.  Harris,  (f)  it  was  decided  that 
where  an  inquisition  is  general,  **that  no 
man  will  be  damaged,"  it  is  sufficient.  In 
this  case  the  inquisition  shews,  on  its  face, 
that  the  Jury  considered  every  thing  that 
the  law  directed :  the  conclusion  is  general, 
negativing  every  subject  of  inquiry. 
Where  the  Jury  say  that  the  **  ordinary 
navigation,  or  passage  of  fish,  or  the 
health  of  the  neighbourhood,  will  not  be 
annoyed  or  affected  by  the  raising  'the  said 
mill-dam  to  the  present  height,  not  contem- 
plated by  the  former  Jury,"  their  meaning 
must  certainly  be  to  the  present  contem- 
plated height,  which  had  not  been  taken 
into  consideration  by  the  former  Jury.  But 
a  sufficient  answer  to  the  objection  is,  that 
the  whole  case  is  still  open  to  the  Court 
upon  the  evidence. 

Taylor,  contra.  If  the  inquisition  find 
facts  against  the  petitioner,  that  finding 
is  conclusive;  and  such  is  the  constant 
practice.  Other  evidence  is  never  admitted 
to  supply  defects,  but  only  to  traverse  the 
inquisition. 

265  ^According    to   Mr.  Call's  own  doc- 
trine, if  uncertainty  appear,    the   in- 
quisition must    be   quashed:    and    this   is 
the  very  case  at  bar. 

Wednesday,  May  2.  Judge  Tucker  ob- 
served that  he  had  nothing  to  add  to  his 
opinion  given  yesterday  relative  to  two 
points :  but  he  would  now  say  that  the  Dis- 
trict Court  erred  in  making  the  present 
height  the  standard,  there  being  nothing 
to  shew  what  that  height  was:  and,  if  for 
no  other  cause,  the  judgment  should  be 
reversed  for  that.  He  afterwards  fur- 
nished the  reporters  with  the  following 
written    opinion. 

My  opinion,  briefly,  was,  that  there  were 


(a)  5  Co.  56.  b.    Knlffbt's  cases.  4  ResoL  t  Tidd's 
Prac.  186.  2  Salk.  469,  5  Co.  121,  a.,  Lodgt's  case. 

(b)  2  Sid.  144. 

(c)  1  Hale's  P.  C.  416. 

(d)  1  Hale's  P.  C.  415,  2  Salk.  460. 

(e)  VauGTtaaD's  Rep.  841. 

(f)  2  Wasb.  126. 


several  errors  in  the  proceedings  and  judg- 
ments of  both  Courts. 

I.  That  the  wiit  of  ad  quod  damnum  was 
erroneous, 

1st.  In  directing  an  inquiry  to  be  made 
as  to  what  damages  would  accrue  from  rais- 
ing the  mill  dam  six  inches  higher  than 
the  present  height,  without  mentioning 
what  the  present  height  was.  And, 

2d.  In  directing  the  Jury  also  to  say  what 
other  damages  have  already  accrued  and 
been  done  to  individuals,  in  raising  the 
dam  to  the  present  height,  **not  con- 
demned by  the  former  Jury. ' '  The  first  of 
these  matters  being  uncertain  and  indeter- 
minate; and  the  latter,  not  within  the 
proper  objects  of  this  Jury's  inquiry,  but 
the  subject  of  an  action,  or  actions,  be- 
tween the  parties. 

U.  That  the  inquisition  taken  was  erro- 
neous, 

1st.  In  answering  to  these  erroneous 
matters. 

2d.  In  not  answering  in  what  manner 
the  ordinary  navigation,  the  passage  of 
fish,  and  the  health  of  the  neighbourhood 
may  be  obstructed  or  annoyed  by  raising  the 
dam.  And,  therefore,  that  the  said  writ  of 
ad  quod  damnum  and  inquisition  ought  to 
be  quash^,  for  such  uncertainty,    &c. 

III.  That  the  County  Court  erred, 

1st.  In  giving  leave  to  raise  the  dam,  in- 
stead of  quashing  the  writ  and  inqui- 
sition. 
266  *2d.  In  allowing  the  petitioner  to 
raise  his  dam  to  the  determinate 
height  of  fourteen  feet  six  inches,  without 
a  previous  inquiry  into  the  effects  which 
might  be  produced  by  raising  the  same  to 
that  particular  height.  There  being  noth- 
ing in  the  writ  or  inquisition  to  shew 
what  such  effects  might  be. 

IV.  That  the  District  Court  erred, 

1st.  In  giving  leave  to  raise  the  dam 
upon  these  uncertain,  insufficient,  and  er- 
roneous proceedings.     And, 

2d.  In  giving  leave  to  raise  the  dam  to  the 
uncertain  and  indeterminate  height  of  six 
inches  above  the  present  height,  which 
present  height  does  not  appear  from  any 
part  of  the   proceedings. 

JUDGE  ROANE  was  of  opinion  that  the 
order  of  the  District  Court  should  be  af- 
firmed. He  thought  the  return  to  the  writ 
of  ad  quod  damnum  substantially  good. 
It  appeared  also  sufficiently  from  the  pro- 
ceedings that  the  present  height  of  the  dam 
was  fourteen  feet;  and  that  granting  leave 
to  raise  it  to  fourteen  feet  six  inches,  (ac- 
cording to  the  petition),  or  six  inches 
above  its  present  height,  "( according  to  the 
order  awarding  the  writ  of  ad  quod  dam- 
num,) was,  in  fact,  the  same  thing. 

JUDGE  FLEMING.  I  have  examined  the 
cases  cited  yesterday  by  Mr.  Call,  and  can- 
not perceive  their  application  to  the  case 
now  before  the  Court.  He  properly  observed 
that  there  were  in  England  two  kinds 
of  inquisitions,  where  the  crown  is  con- 
cerned—one of  instruction,  or  information, 
and  the  other  of  intitling;  and,  if  there  be 
any  analogy  between  them  and  the  one  be- 
fore us,  this  is  analogous  to  the  office  of» 
intitling;  which,  his  own  authorities  say, 
requires  accurate  certainty. 

The  writ  of  ad  quod  damnum,    in    the 
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present  case,  (omitting  what  has  been  ad 
judg'ed  surplusage,)  required  the  Jury  to 
meet  on  the  land  of  Richard  K.  Cralle, 
where  he  has  erected  his  water  grist-mill, 
and     examine      the      lands      above 

267  *and  below,  of  the  property  of  others, 
which  may  be  probably  overflowed  by 

raising  the  said  Cralle's  mill  dam  six 
inches  higher  than  the  present  dam,  and  say 
what  damages  Will  be  to  the  several  pro- 
prietors ;  and  to  say  whether  the  mansion 
house  of  any  such  proprietor,  or  the  offices, 
curtilege  or  garden,  thereunto  immediately 
belonging,  or  orchards,  will  be  overflowed ; 
to  inquire  whether,  and  in  what  degree, 
fish  of  passage,  and  ordinary  navigation, 
will  be  obstructed ;  and  whether,  in  their 
opinion,  the  health  of  the  neighbourhood 
will  be  annoyed,  by  the  stagnation  of  the 
waters? 

The  Jury,  after  taking  notice  of  their 
charge,  proceed  to  say,  '*We  are  of  opinion 
that  the  erecting  the  said  Richafd  K. 
Cralle's  dam  six  inches  higher  than  the 
present  height,  agreeable  to  the  annexed 
writ  of  ad  quod  damnum,  it  will  damage  the 
lands  and  other  conveniences  of  Francis 
Kppes  to  the  amount  of  50  dollars  and  50 
cents ;  and  that  the  lands  of  William  Bu- 
ford  will  be  damaged  to  the  amount  of  one 
dollar."  And  (omitting  here  what  they  say 
respecting  damages,  and  inconveniences, 
not  contemplated  by  the  former  Jury, 
as  irrelative  to  the  point  under  considera- 
tion) they  proceed  to  say,  "We  are  further 
of  opinion  that  no  mansion  house,  office, 
garden,  curtilege,  or  orchard,  will  be 
affected  or  damaged  by  the  erection  of  the 
said  mill  dam  six  inches  higher  than  the 
present  dam,  and,  in  our  opinion,  there 
will  be  no  other  damages  to  any  person  or 
persons  whatsoever,  except  to  the  said 
Francis  Bppes  and  William  Buford;"  im- 
plying, however,  that  there  may  be  other 
damages  to  those  two  persons:  but  the 
great  defect  seems  to  be,  that  they  are 
quite  silent,  and  have  made  no  particular 
answer,  respecting  the  passage  of  fish,  the 
obstruction  of  navigation,  nor  the  annoy- 
ance of  the  health  of  the  neighbourhood, 
in  consequence  of  the  dam  being  raised 
six  inches ;  which  was  given  them  in  charge 
by  the  said  writ. 

But  Mr.  Call  argued  that  the  general 
finding  of  the  Jury,  that,  ^4n  their  opin- 
ion, there  will  be  no  other  damages  to 

268  *any  other  person  or  persons  whatso- 
ever, except  to  the  said  Francis  Eppss 

and  William  Buford,"  comprehended  those 
three  latter  subjects  of  inquiry,  and  ren- 
dered any  special  finding,  with  respect  to 
them,  unnecessary. 

As  well  might  he  have  argued  that  a  gen- 
eral finding,  that  no  damage  nor  incon- 
venience would  accrue  to  any  person  or 
persons  whatsoever,  in  cousequence  of  rais- 
ing tlie  said  dam  six  inches  higher  than 
the  present  dam,  (without  specifying  a 
single  subject  of  inquiry,)  would  have 
been  a  sufficient  compliance  with,  and  exe- 
cution of,  the  said  writ. 

But  the  counsel  further  observed,  that, 
by  the  fifth  section  of  the  act  concerning 
mills,  other  evidence  than  the  inquest 
might,  and  ought  to  be  resorted  to.  True ; 
but  for  what  purpose?    not  to  aid   the  in- 


quest but  to  contradict  it;  and  to  prevent 
the  Court  giving  leave  to  build,  or  raise,  a 
mill  dam,  if  it  should  appear  to  the  Court, 
from  such  other  evidence,  that  the  Jury 
had  been  mistaken  on  any  one  subject  of 
their  inquiry.  I  am,  upon  the  whole,  of 
opinion,  that  the  judgment  of  the  District 
Court  is  erroneous  and  ought  to  be  re- 
versed, and  the  inquisition  quashed. 

By  the  majority  of  the  Court,  the  judg- 
ments of  both  Courts  were  reversed ;  all 
the  proceedings  subsequent  to  the  petition 
set  aside ;  and  the  cause  remanded  to  the 
County  Court  for  further  proceedings.* 


269     *Bullitt's  Executors  v.  Winstons. 

Arffued  Thursday.  March  28. 1810. 

I.  Bx«ciittoMt— L«vy— What  Coii0tltatM4— A  writ  of 
fieri  facias  may  be  levied,  without  touchiuff,  or 
removing,  the  property:  provlded.lt  be  in  the  im- 
mediate power  of  the  Sheriff,  and  admitted  by 
'  him  to  have  been  taken  to  satisfy  the  debt 
a.  Same— SaaM~5siiM.— The  Sheriff's  permitting  the 
property  to  remain  in  the  possession  of  a  third 
person,  or  of  the  defendant  onder  a  verbal  en- 
ffaffement  to  produce  it  on  the  day  of  the  sale, 
does  not  prevent  the  fl.  fa.  from  having  been 
levied  in  contemplation  of  law;  the  Sheriff  beinff 
responsible  to  the  plaintiff,  in  such  case,  if  the 
property  be  not  produced. 

3.  SaoM—SaoM— Proof  Tberoof— Parol  Bvldence.— 
Parol  evidence  is  admissible  to  prove  that  a  fL  fa. 
was  levied,  though  no  return  was  made  npon  it 

4.  Same— RotnrB-AineiidBioiitl— A  Sheriff  may  be 
permitted,  by  order  of  Ck>urt  to  make  a  return 
upon  an  execution,  or  to  amend  It  according  to 


*Note.  In  this  case  the  mileage  and  attendance 
of  a  number  of  witnesses,  summoned  to  the  Ck>urt 
of  Appeals,  was  ordered  to  be  taxed  In  the  bill  of 
costs,  and  recovered  by  the  appellant  afiralnst  the 
appellee:  though  no  witnesses  were  examined:  the 
Court  having  determined  on  a  view  of  the  record 
only.— Note  in  Orlffinal  Edition. 

tBxocntloiu.— See  generally,  monographic  note  on 
"Executions"  appended  to  Paine  v.  Tutwller.  ZT 
Gratt  440. 

tSame— Levy— What  Constitutes.— To  constitute  an 
effectual  levy,  it  is  not  essential  that  the  officer 
should  make  an  actual  seizure:  if  he  have  the  ffoods 
in  his  power  and  view,  this  may  suffice.  Dorrler  v. 
Masters,  8S  Va.  478.  2  S.  E.  Rep.  027,  quoting  from  % 
Tucker's  Com.  807,  and  citing  the  principal  case  as 
so  holding.  To  the  same  effect  see  Polinff  v.  Flan- 
affan,  41  W.  Va.  196.  88  S.  E.  Rep.  685.  where  the  prin- 
cipal case  is  cited. 

SSame— Return— Aaendment.— A  court  from  which 
process  is  issued  may  permit  the  sheriff's  return 
thereon  to  be  amended  at  any  time,  even  thoug-h  a 
suit  or  motion  founded  on  the  original  return  be 
then  pendiuff,  and  even  though  the  proposed  amend- 
ment be  inconsistent  with  the  original  return,  and 
take  away  the  foundation  of  the  suit  or  motion. 
Stone  V.  Wilson,  10  Gratt  588,  citing  Wardsworth  v. 
Miller,  4  Gratt  90,  Smith  v.  Triplett  4  Leiffh  590, 
BuUitt  V.  WinatOM,  1  Mutkf^  S60,  and  Rucker  v.  Har- 
rison, 6  Munf.  181.  To  the  same  effect  the  principal 
case  is  cited  In  Goolsby  v.  St  John,  85  Gratt  160; 
Walker  v.  Com.,  18  Gratt  49,  51:  Reinhard  v.  Baker. 
18  W.  Va  800. 

For  further  cases  on  this  point,  see  foot-note  to 
Walker  v.  Com..  18  Gratt  14:  footnote  to  Wards- 
worth  T.  Bllller,  4  Gratt  90:  foot-note  to  Smith  v. 
Triplett  4  Leiffh  690;  monoirraphic  note  on  "Amend- 
ments'* appended  to  Snead  v.  Coleman,  7  Gratt  800. 
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the  truth  of  the  case,  at  any  time  after  the  retarn 
day. 
S.  Same— Postpooement  of  Salel— Release  of  SttretlM.Y 

—A  plaintiff,  by  directing  the  Sheriff  to  pat  off  the 
sale  of  property  taken  in  execution,  to  a  day  after 
the  retarn  day,  and  to  suffer  it  to  remain  in  the 
possession  of  the  principal  defendant,  or  his  secu- 
rities, releases  the  securities  altogether  from  that 
or  any  subsequent  execution;  such  direction 
beinff  sriven  without  their  concurrence. 

^.  Same-Saflie— SaoM.— In  such  case,  the  plaintiff's 
addinff  to  the  direction  the  words  **h6ldinff  the 
property  subject  to  the  said  execution,"  cannot 
prevent  the  release  from  operating. 

7.  Same— Order  Qaashlnff— Appeal— Revivor.— An  ap- 
peal from,  or  supersedeas  to.  an  order  quash!nff 
an  execution  affainst  two  defendants,  need  not,  if 
one  of  them  die,  be  revived  affainst  his  represen- 
tative, but  should  be  proceeded  on  as  to  the  other 
only. 

The  principal  qneations  involved  in  this 
case  were,  fir^t,  what  acts  amount  to  a  le- 
gal levying  of  a  writ  of  fieri  facias ;  and, 
secondly,  what  is  the  effect  of  the  plain- 
tiff's directing  the  Sheriff  to  postpone  the 
sale  of  property  taken  in  execution,  and 
suffer  it  to  remain  in  possession  of  the  de- 
fendants, until  a  day  subsequent  to  the 
return  day;  as  against  securities;  such  ar- 
rangement having  taken  place  by  an  agree- 
ment between  the  principal  debtor  and  the 
plaintiff,  without  their  concurrence? 

A  motion  was  made,  to  the  District 
Court  of  common  law,  holden  at  Richmond, 
on  behalf  of  Samuel  Jordan  Winston  and 
Edward  Winston,  to  quash  a   writ  of   fieri 


(Same— Postponement  of  Sale— Restoration  of  Prop- 
erty to  Debtor— Bffect.— The  mere  postponement  of  a 
sale  under  an  execution  does  not  affect  the  plain- 
tiff's rights,  unless  there  be  collusion.  But  if  he 
directs  the  sheriff  not  to  sell,  but  to  leave  the  prop- 
erty tn  the  debtor's  possession,  the  execution  is 
fraudulent  and  any  other  creditor  may  take  the 
property  in  execution.  The  difference  is  obvious. 
So  long  as  the  goods  are  in  the  hands  of  the  sheriff, 
they  are  in  the  custody  of  the  law.  But  when  the 
plaintiff  directs  a  return  of  them,  he  takes  them  out 
of  the  custody  of  the  law;  and.  from  that  moment, 
they  are  no  longer  bound  by  the  execution.  As 
maintaining  these  principles,  the  principal  case  is 
cited  in  Governor  for  Fisher  v.  Vanmeter,  9  L>eigh 
S7.  89.    See  also,  foot-nots  to  Baird  v.  Rice,  1  Call  1& 

ISame— Levy— Release  Thereof.— Effect  on  5arety.— . 
When  an  execution  is  levied  on  the  property  of 
a  principal,  if  the  creditor  interferes  and  re- 
leases it,  he  thereby  discharges  the  surety. 
Garland  v.  Lynch,  1  Rob.  508.  citing  the  prin- 
cipal case.  To  the  same  effect  the  principal 
case  was  cited  in  McKenzie  v.  Wiley,  37  W.  Va.  661. 
But  the  surety  is  discharged  only  to  the  value  of 
the  property  on  which  the  execution  was  levied. 
McKenzie  v.  Wiley,  27  W.  Va.  661.  See  also,  foot^noU 
to  Baird  v.  Rice,  1  Call  18;  foot-note  to  Alcock  v. 
Hill,  4  Leigh  622. 

To  the  point  that  mere  indulgence  granted  to  the 
principal  debtor  will  not  release  the  surety,  the 
principal  case  was  cited  in  Knight  v.  Charter,  i2  W. 
Va.  428.  See  also,  on  this  point,  foot-note  to  Walker 
y.  Com.,  19  ^TZtt.  19:  Joot-note  to  Hill  v.  Bull.  Glim. 
149. 

Principal  and  Surety— Relief  of  5arety— Motion.- To 
the  point  that  a  surety  may  have  relief  by  motion, 
when  he  is  no  longer  liable  for  the  debt  of  his  prin- 
cipal. Bullitt  V.  WinetoM,  1  Jfunf.  269,  was  cited  in 
''t^ele  V.  Boyd,  6  Leigh  564. 568. 


facias  issued  the  21st  of  February,  1804,  in 
favour  of  Thomas  Harrison,  and  Thomas 
James  Bullitt,  executors  of  Cuthbert 
Bullitt,  against  John  Carter  Littlepage, 
and  the  said  Winstons;  on  the  ground,  (set 
forth  in  the  notice,)  **that  a  former  writ 
of  fieri  facias  for  the  sfime  debt,  had  been 
regularly  issued  and  levied  on  the  goods 
and  chattels  of  the  subscribers,  who  were 
only  securities  for  the  said  debt,  and  the 
said  property,  then   taken,    released 

270  and  discharged  *by  the  aforesaid 
Thomas  Harrison,  under  a  compro- 
mise with  the  said  John  Carter  Irittlepage ; 
to  which  compromise  they  were  not  par- 
ties, or  in  any  manner  consulted  with  re- 
spect to  the  same." 

The  evidence  introduced  on  the  hearing 
of  this  motion,  and  spread  upon  the  record 
by  a  bill  of  exceptions,  consisted  of  two 
writs  of  fieri  facias  on  behalf  of  the  said 
executors  -,  one  of  which  was  against  John 
C.  Liltlepage,  Thomas  Starke  and  the  said 
Winston;  and  the  other  against  the  same 
persons,  except  Thomas  Starke;  both  bear- 
ing date  the'2l8t  of  January,  1800,  and  re- 
turnable the  1st  of  April  following,  but 
with  no  returns  endorsed ;  also  a  letter  from 
the  S4iid  Thomas  Harrison  to  the  Sheriff 
of  Hanover,  dated  March  12th,  1800,  in 
which  he  directed  him  ^4o  put  off  the  sale 
of  the  property,  taken  by  the  said  execu- 
tions, until  the  first  da^  of  August,  hold- 
ing the  property  subject  to  the  said 
executions,  and  to  suffer  it  to  remain  in  the 
possession  of  Mr.  Littlepage,  or  his  secu- 
rities ;' '  and  other  testimony  proving  that 
William  Clarke  was  the  deputy  of  Thomas 
Tinsley,  Sheriff  of  Hanover  County;  that 
the  said  writs  came  to  his  hands  as  deputy 
aforesaid,  at  the  time  endorsed  thereon; 
that,  prior  to  the  12th  day  of  March,  1800, 
he  went  to  the  house  of  EMward  Winston 
for  the  purpose  of  levying  the  same  on  hia 
property ;  that  he  then  and  there  saw  certain 
slaves  belonging  to  the  said  EMward  Win- 
ston, and  declared  that  he  * 'should  levy*' 
the  said  writs  on  them;  that  **no  opposi- 
tion was  made"  to  the  levying  the  said 
executions;  that  thereupon  Peter  Crutch- 
field,  and  the  said  E^dward  Winston,  orally 
undertook  to  the  said  Clarke,  to  see  that 
the  said  slaves  should  be  forthcoming  at 
the  day  of  sale,  and  the  said  Clarke  did 
not  remove  them,  nor  touch  them,  but 
assented  to  their  remaining  in  the  posses- 
sion of  Edward  Winston,  having  taken  a 
li3t  of  their  names;  that  he  next  pro- 
ceeded to  the  house  of  David  Timberlake, 
who  was  in  possession  of  a  slave  belonging 
to  the  said  S.  Jordan  Winston,  under  hire 
until  the  end  of  the  year  1800,  and  informed 
the  said  Timberlake  that   it   was   his 

271  purpose  to  '^levy  the  said  writs    upon 
the  said  slave,    but  did     not   remove 

him,  nor  touch  him,  (the  said  Timber- 
lake  having  promised  that  he  should  be 
forthcoming  at  the  day  of  sale,)  but  con- 
sented that  he  should  remain  in  the  said 
Timberlake's  hands  till  then;  that  the 
said  Clarke  appointed  the  20th  day  of  March, 
1800,  for  the  sale  of  the  said  slaves,  and 
advertised  them  (without  naming  them)  as 
having  been  seized  by  virtue  of  the  said 
executions;  that,  on  the  said  20th  day  of 
March,  Timberlake    brought    the  slave   in 
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his  possession  to  the  place  of  sale;  but 
Clarke  (having  received  the  aforesaid  letter 
from  Thomas  Harrison)  informed  him  he 
mij^ht  carry  the  slave  back;  which  he  ac- 
cordingfly  did ;  that,  at  the  time  of  these 
transactions,  S.  Jocdan  Winston  was  ab- 
sent from  the  €k>nnty,  and  knew  nothing 
of  what  had  passed »  until  after  his  return. 
The  said  Clarke  deposed  '^that  he  did  be- 
lieve,  and  jet  believes,  that  the  said  letter 
was  delivered  to  him  by  a  certain  T.  Starke, 
but  had  been  told  by  Edward  Winston 
that  it  was  delivered  by  himself;  that  he 
gave  notice,  on  the  said  day,  to  Timber- 
lake  and  Eklward  Winston,  that  he  should 
attend  at  the  same  place  on  the  first  day 
of  August,  1800,  in  order  to  sell  the  slaves 
according  to  the  terms  of  the  said  letter; 
and  did  attend  accordingly,  but  the  slaves 
were  not  produced;  that  t^e  execution, 
for  the  purpose  of  quashing  which  this 
motion  was  made,  was  levied  upon  the 
slaves  aforesaid  of  Edward  Winston  only ; 
that  no  property  of  Littlepage  was  seised 
under  the  former  executions,  and  it  was 
generally  understood  and  believed  that  all 
his  personal  estate  was  so  encumbered  and 
covered  by  deed  that  those  executions  could 
not  be  levied  with  safety  upon  any  part 
thereof;  that  Harrison's  letter  was  ob- 
tained at  the  instance  of  Littlepage,  on 
condition,  that  he  would  pay  to  the  said 
Harrison  the  sum  of  4001.  which  was 
done,  and  was  sufficient  to  discharge  the 
aforesaid  execution  against  Littlepage, 
Starke,  Ac. ;  (which,  according  to  the  en- 
dorsement upon  it,  had  first  come  to  the 
Sheriff's  hands;)  that  S.  Jordan 
272  Winston  did  not  make  to  *the  said 
Clarke  any  objection  to  the  said  let- 
ter, while  the  said  executions  were  in  his 
hands ;  but  it  was  not  proved  that  he  as- 
sented to  the  terms  thereof,  or  that  he 
ever  was  acquainted  with  the  indulgence 
granted  thereby,  until  after  the  execution 
now  in  question  was  issued ;  that  the  said 
Clarke,  as  Deputy  Sheriff,  received  his  full 
commissions,  on  the  said  executions  issued 
in  the  year  1800,  from  John  C.  Littlepage 
and  the  said  Starke;  that  the  execution 
which  issued  the  21st  of  January,  1800, 
(on  the  same  judgment  on  which  the  pres- 
ent execution  is  founded,)  had  an  erasure 
on  the  back  thereof;"  and  the  said  Clarke 
further  deposed  *4hat  he  believed  that 
the  names  of  the  slaves  were  put  on  the 
back  of  the  execution,  but  that  the  writing 
is  now  erased,  except  the  word  "Peggy" 
which  he  believed  was  the  name  of  one  of 
the  slaves  advertised  by  him,  and  which 
word  is  in  his  hand-writing."  He  also 
deposed  that  he  did  not  know  who  made 
the  said  erasure. 

Upon  this  evidence,  the  Court  rendered 
judgment,  that  the  said  execution  be 
quashed ;"  it  appearing  to  the  Court  that 
the  former  execution  had  been  levied  on 
property  which  had  been  released  by  con- 
sent of  the  plaintiff,  although  the  said  exe- 
cution was  returned  without  any  return 
endorsed  thereon."  And  it  was  further 
ordered,  **that  William  Clarke  be  permitted 
to  make  a  return  upon  the  execution  levied 
as  aforesaid,  according  to  the  truth  of  the 
case;  to  which  judgment  Bullitt'p  execu- 
tors   excepted;    and  afterwards     obtained 


a  writ  of  supersedeas,  which  abated,   as   to 
iklward     Winston,     by     his    death. '^^ 
273  *Botts,  for  the   plaintiffs  in   error. 

The  first  executions  were  not  levied. 
I  admit  that  seizing  a  part,  in  the  name  of 
the  whole,  is  sufficient  :(a)  but  then  there 
must  be  a  seizure. (b)  Where  a  Sheriff 
seizes  property  not  subject  to  the  execution, 
as  where  he  seizes  the  property  of  B.  upon 
an  execution  against  A.  he  is  a  trespasser. 
But,  in  this  case,  he  could  not  have  been 
Charged  as  seizing  vi  et  armis.  In  point  of 
fact  there  was  no  seizure.  Mere  words 
could  not  make  it.  The  bargain  that  the 
slaves  should  be  considered  as  taken  (when 
they  were  not)  could  not  make  it  an  actual 
seizure;  neither  could  the  plaintiffs  (who 
Were  not  parties  to  this  bargain)  be  bound 
by  it. 

Indeed,  the  bargain  was  illegal ;  for  the 
Sheriff  was  not  authorized  to  leave  the 
property  .  in  the  defendants'  possession 
without  taking  a  forthcoming  bond,  (c) 

The  letter  from  Harrison  fitted  a  case 
which  did  not  exist;  appearing  to  have 
been  written  under  a  mistaken  impression 
that  the  fi.  fa.  had  been  levied.  No  prece- 
defit  shews  that  a  mere  postponement  by  the 
plaintiff  of  a  sale  under  execution  will  dis- 
charge the  execution.  The  Sheriff  may 
obtain  authority  from  the  Court  to  post- 
pone his  return,  and,  after  the  return  day, 
may  sell.  Withdrawing  an  execution  from 
the  hands  of  the  Sheriff,  before  it  is  levied, 
does  not  discharge  it. 

The  Sheriff's  receiving  commissions  was 
only  prima  facie  evidence  that  the  execu- 
tion was  levied ;  which  evidence  was  re- 
butted by  positive  proof  that  it  was  not. 

The  plaintiff's  letter  did  not  authorize 
the  Sheriff's  discharging  negroes  which 
were  not  in  his  custody.  In  fact,  he  could 
not  discharge  them;  for  they  were  not  pro- 
duced, (d) 

Nicholas,  (Attorney-General,)  contra. 
As  to  the  first  point ;  the  negroes  are  proved 
to  have  been  in  the  sight  of  the  Sheriff:  na 
opposition  was  made  to  his  levying ;  and 
their  names  were  set  down  on  the  back  of 
the  fi.  fa.  All  the  law  can  require  is  to- 
get  legal  possession  of  the  property ; 
*  which  he  obtained  in  this  case.  Is 
there  any  book  which  says  the  Sheriff 
must  lay  hands  on  the  property?  If  it  waa 
the  intention  of  the  parties  that  he  should 
be  considered  in  possession,  and  the  prop- 
erty was  left  with  the  defendant  only  for 
his  accommodation,  the  Court  ought  to  hold 
the  execution  levied.  The  plaintiff's  letter 
too  shews  that  he  considered  it  as  levied. 
Besides,  the  Sheriff  relied  on  Crutchfield's 
engagement  to  produce  the  negroes  at   the 
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*Note.    In  this  case,  a  scire  facias  for  revivor  was 

Issued  "to  the  Sheriff  of CJounty."    The  return 

was  ''Executed,  Henry  Wills.  Sheriff;"  without 
mentlonins-  of  what  Ck>unty.  The  Ck>urt  was  of 
opinion  that  this  return  was  not  suflncient:  but 
Botts  observing  that  a  revivor  arainst  the  repre- 
sentative of  Edward  Winston  was  unnecessary  and 
irregular;  the  cause  was  arsrued,  with  assent  of  the 
Court,  as  to  Samuel  Jordan  Winston  only,  and  was. 
permitted  to  abate  as  to  Edward  Winston.  %*See  1 
Salk.  819,  Pennolr  v.  Brace.— Note  in  Original  Edi- 
tion. 


(a)  1  Liord  Baym.  725,  Cole  v.  Davies. 

(b)  1  r   -         -  "      -      - 


Salk.  79,  Genner  v.  Sparkes  Taylor's  N.  Car- 
olina Rep.  132. 

;c)  1  Rev.  Code,  p.  898,  s.  13. 

!d)  0  Bac  Abr.  176:  (GwiU.  edit)  ciUnff  Boll.  Abr. 
883:  4  T.  R.  640.  661:  1  Show.  174. 
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day  of  aale,  and  made  use   of  him   as  his 
agent  to  keep  them  in  the  mean  time. 

The  cases  cited  by  Mr.  Botts  are  not 
against  us.  1  Lrd.  Raym.  725,  is  in  onr 
favour.  1  Salk.  79,  relates  to  the  service  of 
a  ca.  sa.,  and  has,  therefore,  no  analogy 
to  this  case;  for,  upon  a  ca.  sa.,  actual 
personal  restraint  is  necessary,  from  the 
nature  of  the  thing.  But  I  doubt,  even  in 
that  case,  whether  it  is  necessary  to  touch 
the  body ;  for  if  the  Sheriff  shews  his  writ, 
and  <he  defendant  says  *  *I  am  your  pris- 
oner," and  goes  to  gaol,  surely  it  is  suffi- 
cient, (a)  In  the  case  in  Taylor's  Rep. 
132,  it  is  expressly  stated  that  the  Sheriff 
did  not  take  the  negroes  into  possession: 
what  circumstance's  would  have  constituted' 
possession  are  not  stated;  so  that  what 
amounts  to  a  legal  levying  is  not  there  de- 
cided. Some  analogy  exists  between  this 
question  and  that  relative  to  what  consti- 
tutes larceny;  concerning  which  we  are 
told,  in  2  Bast's  Crown  Law,  p. '  544,  that 
any  act  amounting  by  reasonable  intend- 
ment to  taking  with  felonious  intent  is 
sufficient  to  make  it  larceny. 

Where  an  execution  is  issued  and  pro- 
ceeded upon,  it  must  be  returned,  and  a 
subsequent  execution  must  be  founded  upon 
it;(b^  for  an  execution  is  an  entire  thing, 
and  cannot  be  superseded  without  a  re- 
turn, (c)  If,  therefore,  this  execution  was 
not  levied,  no  new  one  could  issue,  the  first 
having  not  been  returned. 

2.  As  to  the  second  point ;  the  case  of 
Nisbet  V.  Smith,  2Bro.  Ch.  Rep.  581,  (cited 
3  Call,  71,  Croughton  v.  Duval, )  is  conclu- 
sive authority,  that  a  creditor,  by  giving 
farther  time  to  the  debtor,  so  as  to  change 
the   nature  of  the  contract,  discharges  his 

securities. 
275  ^Wickham,  on  the  same  side.  A 
statement  in  a  bill  of  exceptions  is 
not  like  a  special  verdict,  in  which  the 
facts  are  found;  but  only  sets  forth  the 
evidence  of  facts.  This  bill  of  exceptions 
contains  enough  to  shew  that  the  first  ex- 
ecution was  levied.  The  plaintiff  is  bound 
by  the  acts  of  the  Sheriff;  for  he  has  his 
remedy  over  against  him.  Whatever,  there- 
fore, the  Sheriff  considers  as  equivalent  to 
service  of  the  execution,  the  plaintiff  is 
bound  to  take  as  such ;  and  even  if  he  acted 
improperly,  the  execution  was  not  the  less 
levied.  But,  in  fact,  the  Sheriff  acted  with 
propriety :  he  had  a  right  to  trust  the  prop- 
erty to  the  defendant,  or  any  body  else; 
for  he  remained  himself  responsible  to  the 
plaintiff.  According  to  Mr.  Botts,  a  Sheriff 
cannot  take  negroes  without  putting  them 
in  gaol.  But  the  practice  of  the  country  is 
very  properly  otherwise;  for  a  contrary 
practice  would  be  the  excess  of  cruelty.  As 
to  S.  J.  Winston's  property,  it  was  pro- 
duced, on  the  day  of  sale,  by  the  hiree. 
Whether  he  was  obliged  to  do  this,  or  not, 
is  an  important  question,  but  not  neces- 
sary to  be  settled  in  this  case ;  for  volenti 
non  fit  injuria. 

Mr.  Botts's  argument  would  shew  that 
an  execution  cannot  be  levied  without   re- 


(a)  Homer  t.  Battyn,  Bull.  N.  P.  62;    Blatch  v. 
Archer.  Cowp.  «. 

(b)  a  Bac.  Abr.  717, 719,  (Gwlll.  edit.) 

(c)  1  Salk.  822.  Clerk  v.  Withers;   Ld.  Raym.  1072, 
S.  C. :  2  Saund.  848,  Mlldmay  v.  Smith. 


moving  the  property :  but  there  are  many 
things  which  cannot  be  conveniently  re- 
moved. For  example ;  is  the  Sheriff  to  take 
away  a  stack  of  oats  or  wheat?  May  he  not 
sell  such  articles  on  the  premises?  So  the 
sale  of  furniture  may  be  at  the  house  of  the 
debtor.  In  all  such  cases,  if  the  Sheriff 
chooses  to  run  the  risk  of  leaving  the  prop- 
erty, there  is  nothing  to  prevent  him ;  and 
his  remedy  is  by  action  of  trover,  if  he 
cannot  otherwise  get  possession  to  make 
the  sale.  If  a  negro  escapes,  he  may  take 
him  again,  if  he  can;  if  not,  he  must  bring 
trover. 

I  admit,  postponement  by  the  plaintiff 
does  not  discharge  the  execution;  neither 
ought  it  to  discharge  it.  True  it  is,  the 
course  of  a  .prudent  creditor,  when  he  is 
willing  to  grant  the  defendant  indulgence, 
generally  is  to  tell  the  Sheriff  he  will  have 
nothing  to  db  with  any  arrangement  be- 
tween the  defendant  and  him,  but  will 

276  not  call  on  him  for    *the  money  until 
a  certain  day.     But  the  proposition  I 

contend  for  is,  that,  by  postponing  the  ex- 
ecution, at  the  instance  of  the  principal 
debtor,  the  plaintiff,  (though  he  does  not 
thereby  discharge  it,)  in  equity  exonerates 
the  securities. 

Randolph,  in  reply.  The  last  execution 
which  the  Court  directed  to  be  quashed  does 
not  appear  in  the  record ;  but  must  be  pre- 
sumed to  have  been  in  due  form.  Both  the 
first  executions  are  directed  **to  the  Sheriff 

of County,"  and  are  endorsed  * 'William 

Clarke,  Deputy  Sheriff,"  without  saying  of 
what  County.  It  does  not  appear,  there- 
fore, that  they  were  in  the  hands  of  any 
legal  Sheriff  or  authority.  Of  course* 
there  was  nothing  to  prevent  the  subse- 
quent execution  from  lawfully  issuing. 

If  this  point  be  against  me,  I  still  con- 
tend the  first  executions  were  not  levied. 
The  levying  is  not  proved  to  have  been  ex- 
pressly made ;  for  Clarke  himself  does  not 
say  this ;  but  only  that  he  avowed  an  in- 
tention to  levy ;  saying  not  that  he  did,  but 
that  he  would.  Neither  was  it  such  a  levy- 
ing as  operates  impliedly  in  the  eye  of  the 
law.  What  means  levying,  executing  and 
serving,  which  are  synonymous  terms? 
Some  act  which  takes  the  property  into  the 
custody  of  the  law ;  some  act,  the  effect  of 
which,  superadded  to  the  lien  by  delivery 
to  the  Sheriff,  insures  the  money  to  be 
ready  on  the  return,  or  sanctions  the  prop- 
erty from  rescous.  Without  one  of  these 
two  circumstances,  there  can  be  no  levy- 
ing, (d) 

The  cases  in  which  the  touch  may  be  dis- 
pensed with  in  part,  are,  1.  Where  the 
property  taken  consists  of  one  homogeneous 
aggregate ;  as  a  heap  of  wheat,  a  library 
of  hooks,  and  a  flock  of  sheep;  or,  2.  Of 
dissimilar  constituents  of  one  integer;  as 
furniture  in  a  house;  different  crops,  or 
other  property  in  the  same  barn;  or,  per- 
haps, even  horses,  &c.  in  the  same  stable, 
or  stacks  in  the  same  field.  I  admit,  also, 
that  no  touch  is  necessary,  where  property 
is  brought  into  the  presence  of  the  Sheriff, 
so  that,  from  proximity,  he  may  be  said, 
according    to    the     usual    course    of 

277  things,  to  *have  it  in   his  immediate 
power;  as  slaves  brought  into  a  room. 


(d)  Taylor's  N.  C.  Rep.  188, 147. 
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or  within  a  short  distance,  as  usage  is ;  not 
precisely  measured  indeed,  but  according 
to  ordinary  practice ;  or  slaves  going  home 
with  the  Sheriff,  or  on  their  way  to  gaol. 
But  this  case  comes  within  none  of  these 
classes. 

Liet  it  be  tested,  by  inquiring,  if  a  per- 
son had  driven  off  these  negroes,  could  he 
have  been  charged  with  a  rescous?  He 
might  have  defended  himself  by  saying 
there  was  no  unequivocal  act  or  declaration 
shewing  that  the  Sheriff  had  taken  them. 
Their  t>eing  merely  in  his  sight  was  noth- 
ing. Would  the  Sheriff  have  run  the  risk 
of  being  prosecuted  for  a  false  return,  upon 
such  a  levying? 

Cmtchfield  was  not  the  agent,  or  bailee, 
of  the  Sheriff;  for  the  Sheriff  had  not  the 
slaves  in  possession,  and  could  not  there- 
fore deliver  them  to  him.  The  Sheriff's  re- 
ceiving commissions,  (being  an  act  in 
pais, )  does  not  prove  that  he  levied  the  ex- 
ecution, when  he  would  not  return  it  ex- 
ecuted. He  must  have  received  them  after 
the  failure  to  deliver  the  slaves,  and,  prob- 
ably, the  money  was  paid  by  the  defend- 
ants to  quiet  him.  His  advertising  the 
property  is  also  no  proof  of  levying ;  for  he 
did  so,  under  the  expectation  that  Crutch - 
field  and  Timberlake  would  produce  the 
slaves  according  to  promise. 

The  plaintiff  was  not  bound  by  the  act  of 
the  Sheriff,  the  fi.  fa.  not  having  been  re- 
turned levied ;  but  had  his  choice,  either  to 
bring  his  action  against  him,  or  to  consider 
the  first  fi.  fa.  not  levied,  and  to  sue  out 
another. 

It  is  contended  that  Jordan  Winston's 
slave  'was  actually  levied  upon.  But,  be- 
fore the  day  of  sale,  the  Sheriff  mentioned 
only  a  ''purpose;"  and,  on  the  day,  there 
was  no  indication  of  an  actual  levying ;  for 
the  Sheriff  contented  himself  with  telling 
Timberlake  to  take  him  home  again. 

2.  The  property  was  not  released  by  the 
plaintiffa.  The  terms  of  Harrison's  letter 
(which  is  relied  upon  by  the  defendants 
themselves)  prove  this;  a  condition  being 
expressed,  of  ''holding  the  property  subject^ 
to  the  said  executions."  According  to  its'! 
own  language,  the  practice  of  the 
278  ^country,  and  the  law  of  the  case,  that 
letter  ought  not  to  be  considered  as  a 
release. 

The  Court  also  erred  in  permitting  the 
Sheriff  to  amend  his  return.  It  was  unnec- 
essary, because  it  furnished  no  additional 
evidence;  and,  as  a  return,  insufficient; 
being  long  after  the  return-day. 

One  more  remark  is  important.  Even  i^ 
the  first  execution  was  levied,  it  was  de- 
feated by  a  fraudulent  compact  to  the  in- 
jury of  the  plaintiffs;  and  therefore  might 
be  renewed.  If  subtle  law,  and  metaphysical 
possession,  be  out  of  the  way,  the  plain 
equity  of  the  case  is  in  our  favour. 

May  16,  1810.  The  Judges  delivered  their 
opinions. 

JUDGE  TUCKER.  The  first  question 
which  presents  itself  on  the  bill  of  excep- 
tions filed  in  this  case,  is,  whether  the  two 
writs  of  fieri  facias  which  issued  from  the 
District  Court  of  Richmond  the  2l8t  day  of 
January,  1800,  at  the  suit  of  Bullitt's  execu- 
tors, one  of  which  was  against  the  goods 
of  John  Carter  I^ittlepage,  Thomas  Starke, 


Samuel  Jordan  Winston,  and  Eklward  Win- 
ston; and  the  other  against  J.  C.  Little- 
page,  S.  J.  Winston,  and  E.  Winston,  only, 
and  which  were  proved  to  have  come  to 
the  hands  of  William  Clarke,  as  D^uty 
Sheriff  for  Thomas  Tinsley,  Sheriff  of 
Hanover  County,  to  execute,  were  actually 
levied,  or  not,  by  the  said  William  Clarke. 
And  I  am  of  opinion,  that  the  evidence  is 
sufficient  to  prove  that  they  were.  [Here 
Judge  Tucker  recited  the  evidence  relative 
to  the  levying;  in  substance  as  above 
stated.] 

The  simple  question  upon  this  evidence 
is,  whether  it  be  sufficient  to  prove  that  the 
execution  was  levied?  When  the  Sheriff 
had  declared  his  intention  to  levy  the  ex- 
ecution on  the  slaves  in  his  view ;  when  no 
opposition  was  made  to  his  levying  the  ex- 
ecution on  those  slaves;  (whether  near,  or 
at  a  distance  does  not  appear,  and  therefore 
I  shall  presume  they  were  in  his  presence;) 
when  he  had  taken  a  list  of  their  names, 

(as  the  law  requires  in  such  cases,) 
279      which  he  probably  *must   have  been 

informed  of  by  their  master  Edward 
Winston,  then  present;  and  when  Winston 
and  Peter  Crutchfield  (whose  undertaking 
is  out  of  the  question,  at  present,  as  both 
executions  were  endorsed,  "no  security  to 
be  taken")  had  undertaken  to  produce  the 
slaves  on  the  day  of  sale ;  can  there  be  a 
doubt  that  it  was  unnecessary  to  touch  them, 
in  order  to  give  effect  to  the  levy?  The 
Sheriff  acted  at  his  own  peril,  in  leaving 
the  slaves  behind  him,  it  is  true ;  but  there 
is  nothing  in  law,  nor  in  reason,  to  pro- 
hibit him  from  doing  so,  if,  from  his  knowl- 
edge of  the  party  in  whose  possession  they 
are  taken,  he  has  sufficient  confidence  to 
intrust  him  with  the  care  of  them  till  the 
day  of  sale.  The  inconvenience,  and,  in 
many  instances,  the  cruelty,  of  a  contrary 
practice  need  not  be  dilated  upon.  The 
same  may  be  said  of  the  slave  in  the 
possession  of  Timberlake ;  as  he  did  not  op- 
pose the  levying  of  the  execution,  notwith- 
standing his  possession  of  the  slave,  and 
his  interest  therein  to  the  end  of  the  year, 
no  other  person  had  a  right  to  dispute  it. 
He  produced  the  slave  on  the  day  of  sale, 
which  is  an  additional  proof  that  he  ad- 
mitted that  the  execution  had  been  duly 
levied.  We  are  not  here  to  inquire  how  the 
Sheriff  ought  to  have  proceeded  after  this; 
suffice  it  to  say,  that,  it  being  uncertain 
whether  the  property  so  taken  (for  neither 
the  number,  nor  the  names  of  the  slaves 
now  appear,  although  the  Sheriff  deposed 
that  he  believes  the  names  of  the  slaves 
were  put  on  the  back  of  the  execution,  but 
that  the  writing  is  now  erased,  except  the 
name  of  one)  was  or  was  not  sufficient  to 
satisfy  the  amount  of  the  executions ;  and 
it  appearing  from  Clarke's  own  evidence 
that  he  did  not  levy  them  on  any  property 
belonging  to  Littlepage,  and  it  being  un- 
certain (as  not  being  mentioned)  whether 
any  property  of  Starke,  the  fourth  defend- 
ant named  in  one  of  the  executions,  was 
taken,  or  not,  the  presumption,  until  the 
contrary  be  shewn,  is,  that  the  slaves  of 
Edward  Winston,  on  which  the  execution 
was  levied,  together  with  that  of  Jordan 
Winston,  on  which  it  was  levied,  were  suffi- 
cient   to    satisfy    both    those    executions. 


Ill 
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280  The  *Court,    I  think,  decided  rightly 
in    ordering,    that   William  Clarke,  a 

former  Deputy  Sheriif  of  Hanover,  be  per- 
mitted to  make  a  return  upon  those  execu- 
tions, according  to  the  truth  of  the  case : 
antl,  until  the  return  was  so  made ;  or  if, 
upon  that  return,  it  should  appear  that  the 
property  taken  was  sufficient  to  satisfy  those 
executions,  I  think  the  latter  execution 
ought  to  have  been  superseded,  if  still  in  tne 
hands  of  the  Sheriff,  or  quashed,  if  returned 
to  the  office.  As  we  have  no  copy  of  that 
execution  in  the  record,  I  cannot  give  a 
more  precise  opinion  upon  the  point.  In 
the  case  of  Kckhols  v.  Graham,  this  Court 
is  reported  to  have  decided  that,  by  taking 
out  a  second  execution,  the  plaintiff  had 
waived  the  benefit  of  the  first,  and  dis- 
charged the  lien  upon  the  slaves  taken 
upon  it. (a)  But  I  think  that  case  does  not 
apply  to  the  present;  for,  until  a  return 
made  upon  those  executions,  it  does  not 
legally  appear  whether  the  property  taken 
hath  been  sold,  or  whether  it  was  sufficient 
to  satisfy  the  whole,  or  only  a  part  of  those 
executions. 

The  secgnd  question  is,  whether  the  letter 
from  Thomas  Harrison,  one  of  Bullitt's 
executors,  directed  to  the  Sheriff  of  Han- 
over, dated  March  12,  1800,  wherein  he  de- 
sires to  put  off  the  sale  of  the  property 
taken  in  execution  to  the  1st  day  of  August, 
holding  the  property  subject  to  the  said  ex- 
ecutions, and  to  suffer  it  tu  remain  in  the 
hands  of  Littlepage  or  his  securities,  was 
a  release  of  the  property  so  taken  as  to 
Jordan  Winston,  who  is  expressly  stated  to 
have  known  nothing  of  the  transaction,  or 
to  have  acquiesced  in  the  indulgence  granted 
by  Harrison,  until  after  the  third  execu- 
tion was  issued.  Now,  certainly,  from  the 
very  terms  of  the  letter,  it  a'^pears  that 
Harrison  never  had  any  intention  to  release 
the  property ;  for  he  directs  the  Sheriff  to 
hold  the  property  subject  to  the  executions. 
The  Sheriff,  therefore,  was  not  authorized 
to  do  any  thing  more  than  to  postpone  the 
sale,  leaving  the  slaves,  where  they  were, 
in  the  possession  of  Littlepage  or  his  secu-. 
rities.  But  how  was  this  to  be  done?  Not 
by  the  Sheriff,  virtu te  officii,  because  the 
endorsement  on    the   executions  pro- 

281  •  hibited  him,  *a8  Sheriff,  from  takine 

any  security.  Having  levied  the  ex- 
ecutions, he  was  bound  at  his  own  peril, 
that  the  slaves  should  be  sold :  he  encoun- 
tered that  peril  when  he  left  the  slaves  in 
the  hands  of  BMward  Winston  and  Timber- 
lake,  on  their  promise  to  produce  them  on 
the  day  of  sale.  When  Timberlake  brought 
Jordan  Winston's  slave,  according  to  his 
promise,  to  be  sold,  he  had  fulfilled  his 
promise :  the  slave  was  constructively,  at 
least,  in  the  Sheriff's  possession ;  and  he 
was  bound  for  his  safe  keeping  until  sold. 
The  person  for  whose  benefit  the  execu- 
tions issued,  authorized  him  to  suffer  the 
slave  to  remain  in  the  hands  of  Littlepage, 
or  his  securities;  yet  bids  him  hold  them 
subject  to  the  executions.  Under  the  cir- 
cumstances of  this  case  he  could  not  do  this, 
as  Sheriff.  If  the  Sheriff,  in  pursuance  of 
this  order,  suffered  the  slaves  to  return  with 
the  privity  or  consent  of  Jordan  Winston, 
he  acted  in  this  instance  as  the    plaintiff's 


(a)  1  Call,  494. 


private  agent,  and  not  as  an  officer.  The 
case  is  still  stronger  if  he  did  so 'without 
the  privity  or  consent  of  Jordan  Winston. 
From  that  moment  the  slave  was  no  longer 
in  the  custody  of  the  Sheriff,  as  an  officer » 
nor  could  he  be  retaken  by  him  at  any  time, 
as  he  might  have  been  if  he  had  not  been 
produced  to  be  sold ;  for  Timberlake  was  hi» 
bailee,  until  the  day  of  sale,  and  he  might 
have  seized  the  slave,  and  put  him  in 
prison,  or  delivered  him  to  the  safekeeping- 
of  any  other  person,  until  that  time.  But 
in  permitting  the  slave  to  return  with  Tim- 
berlake, he  acted  only  as  the  private  agent 
of  Harrison.  It  would  havfe  been  other- 
wise if  the  sale  had  been  necessarily  put 
off,  for  want  of  buyers ;  for  in  that  case, 
the  slave  would  still  have  remained  in  hi» 
custody.  But  here  the  case  was  different : 
the  plaintiff  grants  an  indulgence  to  one 
defendant,  at  the  possible  loss,  or  injury  ot 
another. 

Suppose  the  slave  had  died,  or  had  run 
away,  before  the  1st  of  August :  if  the  post- 
ponement was  without  his  owner's  consent 
or  privity,  ought  he  to  be  chargeable  a  sec- 
ond time  for  the  value  of  what  the 
282  slave  would  have  sold  for  if  *the  in- 
dulgence had  not  been  given  to  the 
principal  defendants?  It  seems  then  to  me» 
that  this  indulgence  granted  to  Carter  Irit- 
tlepage,  the  principal  debtor,  without  the 
consent  or  privity  of  Jordan  Winston,  (for* 
I  mean  to  say  nothing  as  to  the  other  de- 
fendants, )  amounted  to  a  release  as  to  him  ; 
the  property  once  taken  upon  the  execution 
being,  by  the  act  and  consent  of  the  plain- 
tiff, put  out  of  the  custody  of  law,  in  which 
it  had  before  be^^n. 

But,  if  it  be  otherwise,  a  third  question 
still  remains.  Is  there  not  evidence  upon 
this  record,  sufficient  in  law,  to  shew  that 
these  executions  have  been  fully  dis- 
charged. Clarke,  the  Sheriff,  who  levied 
these  executions,  swears,  '^That  he  as  Dep- 
uty Sheriff  received  his  full  commission  on 
the  said  executions  issued  in  the  year  1800, 
from  J.  C.  Littlepage,  and  the  said  SUrke. '  ^ 
Now  the  fee  bill(b)  allows  to  the  Sheriflf 
for  proceeding  to  sell  on  any  execution  on 
behalf  of  the  Commonwealth,  or  of  any  in- 
dividual, if  the  jproperty  be  actually  sold, 
or  the  debt  paid,  the  commission  of  five 
per  cent.,  &c.  and  no  other  commission, 
fee,  or  reward,  shall  be  allowed  upon  any 
execution,  except  for  the  expense  of  remov- 
ing and  keeping  the  property  taken. (c) 
The  Sheriff  being  thus  prohibited  from  re- 
ceiving any  commission  unless  the  property 
be  actually  sold,  or  the  debt  paid,  and  hav- 
ing acknowledged  that  he  has  received  hia 
full  commissions  on  both  executions,  the 
conclusion  in  law  is,  that  they  have  been 
fully  satisfied.  And  of  this  conclusion  the 
defendant  Jordan  Winston,  for  the  reasons 
before  mentioned,  is  entitled  to  avail  him- 
self, as  he  hath  done  in  the  present  in- 
stance. I  am  therefore  of  opinion,  that  the 
judgment  of  the  District  Court,  so  far  as 
relates  to  him,  ought  to  be  affirmed. 

As  to  the  blank  in  the  execution,  for  the 
name  of  the  County ;  that  may  be  amended 
by  the  Sheriff,  pursuant  to  the  order  of  the 
Court.     His    testimony    sufficiently   proves 


,b)  1  Rev.  Code,  c.  95,  s.  8. 

c)  Ibid.  c.  151,  8.  88,  accordant 
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that  it  came  to  his  hands  as  Deputy  Sheriff 
of  Hanoyer,  and  he   may   be    compelled   to 
amend  his  return  accordingly. 

283  *JUDGE    ROANB.        I    shall    not 

waste  time  to  prove,  that  the  facts 
stated  in  the  bill  of  exceptions  amounted 
to  a  complete  levying  of  the  execution  of 
January  21st,  1800,  and  was  so  considered 
by  aU  parties.  Being  so  levied,  the  Sheriff 
took  the  personal  engagement  of  the  par- 
ties, to  produce  the  property  on  the  day  ap- 
pointed for  the  sale,  viz.  20th  March,  1800; 
on  which  day  one  of  the  slaves  was  pro- 
duced ;  and  the  others  were  not  produced, 
probably  from  a  knowledge  existing  in  the 
neighbourhood,  that  the  sale  of  the  same 
had  been  postponed,  by  the  consent  of  the 
plaintiffs.  The  letter,  under  which  the 
sale  on  that  day  was  dispensed  with,  was 
written  without  the  privity  or  consent  of 
the  appellees ;  and  the  releasement  of  the 
property  purported  thereby,  was  founded 
on  a  consideration  flowing  from  the  princi- 
pal debtor,  Littlepage,  to  the  plaintiffs. 
That  letter  either  operated  a  complete  dis- 
charge of  the  property  from  »the  execution, 
or,  at  least,  by  holding  the  property  still 
subject  thereto,  precluded  any  further  ex- 
ecution until  it  was  finally  disposed  of. 
Considered  in  either  point  of  view,  the  truth 
of  the  case  ought  to  have  been  returned,  at 
the  day,  by  the  Sheriff;  which,  had  it  been 
done,  would  have  prevented  the  Clerk  from 
issuing  a  new  execution.  The  most  favour- 
able point  of  view  for  the  appellants  is,  to 
consider  the  first  execution  as  not  dis- 
charged, but  as  continuing :  in  that  view, 
there  was  no  necessity  for  issuing  the  sec- 
ond. The  law  does  not  permit  our  citizens 
to  be  harassed  by  repeated  and  unnecessary 
executions. 

The  case  of  Baird  v.  Rice  (a)  is  a  com- 
plete authority  for  the  defendants,  both  as 
to  the  propriety  of  suffering  a  Sheriff  to 
amend  his  return  according  to  the  truth  of 
the  case,  and  as  to  the  effect  (in  favour  of 
the  security)  of  a  restoration  of  the  prop- 
erty by  the  Sheriff,  to  the  defendant,  with 
the  consent  of  the  plaintiff.  Indeed;  it  is  a 
complete  authority  in  the  present  case,  in 
which  it  is  unimportant  to  the  success  of 
the  appellees,  whether  the  first  execution 
be  considered  as  discharged,  or  continuing : 
it  is  the  rather  an  authority,  because  in 
that  case  there  was  some  evidence 
234  that  *the  security,  Rice,  acquiesced  in 
the  arrangement  for  the  discharge  of 
the  property,  whereas,  nothing  of  the  kind 
is  shewn  in  the  case  before  us. 

I  think  this  a  very  plain  case,  and  that 
the  judgment  of  the  District  Court  quash- 
ing the  second  execution,  should  be  affirmed. 

JDDGK  FLEMING  concurred. 
The  judgment  was  therefore  unanimously 
affirmed.* 


U)  1  CaU,  1& 

*Xote.  Some  donbts,  at  first,  existed.  In  this  case, 
vhetlier.  as  the  second  ezecntion  was  not  levied  on 
ibe  property  of  Samuel  Jordan  Winston,  (the  only 
appellee  before  the  Ck>urt,)  it  was  competent  for 
bim  to  move  to  qnash  IL  Bat  it  was  resolved  by  the 
Court,  that  he  had  such  an  interest  in  the  question 
u  enabled  him  to  move  to  quash  the  execution.— 
5oie  in  Original  Edition. 


Bradley  v.  Welch. 

Wednesday,  April  18,  1801. 

I.  Office  Jadffment— 5ettliiff  A^lde— Plea  In  Abatement* 

—A  plea  in  abatement  ouffht  not  to  be  received  to 
set  aside  an  office  j  adffment ;  unless  it  be  of  matter 
which  arose  pais  darrein  continuance. 
J.  Appearance  Bail.— Where  appearance  ball  is  re- 
quired, the  defendant  cannot  appear  at  the  rules, 
without  fflvinff  special  balL 

In  an  action  of  debt,  instituted  by 
Thomas  Bradley  against  James  Welch,  in 
the  District  Court  of  Fredericksburg,  the 
writ  issued  December  12th,  1799,  with  an 
endorsement  thereon  *Uhat  bail  was  re- 
quired." The  Serjeant  of  the  town  re- 
turned it  **Ezecuted,  and  Thomas  R. 
Rootes,  appearance  bail."  At  Rules  in  the 
Clerk's  office,  May  16th,  1800,  declaration 
was  filed  in  the  usual  form,  on  a  promissory 
note ;  and  the  defendant  at  the  same  time 
**by  his  attorney  offered  a  plea,  on  oath, 
stating,  that  he  is  a  resident  of  the  County 
of  Greenbrier,  in  the  District  of  the  Sweet- 
springs,  and  has  resided  there  for  five  or 
six  years;  and  that  his  only  and  known 
residence  is  in  the  said  County  and  Dis- 
trict ;  and  that  he  never  did  reside  in  the 
County  of  Spottsylvania,  or  in  the  District 
of  Fredericksburg,  nor  was  the  security  en- 
tered into  within  the  said  District  of  Fred- 
ericksburg ;  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment  of  the  said 
writ,  and  prays  the  same  may  be  quashed." 
The  plaintiff's  counsel  rejected  this  plea, 
and  the  Clerk  submitted  the  question  to  the 
Court,    whether  it   ought    to  be  received, 

without  first  filing  special  bail. 
285         *The  cause  having  been  from  time 

to  time  continued  until  the  14th  Oc- 
tober, 1802,  the  Court  on  that  day  decided 
**that  the  Clerk  has  no  discretion;  but,- 
where  appearance  bail  is  required,  the 
defendant  cannot  appear  at  the  Rules,  with- 
out first  putting  in  special  bail ;  and  there- 
fore the  plea  was  rightly  rejected."  At 
the  ensuing  Rules,  the  defendant  failing  to 
file  special  bail,  a  conditional  judfifment 
was  entered  against  him.  At  the  Court 
held  for  the  said  District,  May  16th,  1803, 
Thomas  R.  Rootes,  the  appearance  bail, 
undertook  as  special  bail,  and  again  offered 
the  same  plea  which  had  formerly  been  re- 
jected. The  counsel  for  the  plaintiff  again 
objected ;  but  the  Court  (as  appears  from  a 
bill  of  exceptions  signed  by  the  Judge) 
**being  informed  by  the  Clerk  that  the  de- 
lay in  this  case  had  proceeded  from  some 
misunderstanding  between  the  plaintiff's 
counsel  and  himself,  respecting  the  course 
which  ought  to  have  been  taken  at  the 
Rules,  and  not  from  any  default  on  the 
part  of  the  defendant,  were  of  opinion  that 
this  cause  should  be  considered  as  standing 


*Offlce  Jttdrment-Settinff  A^lde-Plea  In  Abatement. 

—See.  on  this  subject,  foot-note  to  Hunt  v.  Wilkin- 
son, S  Call  49:  monographic  note  on  *' Abatement, 
Pleas  in"  appended  to  Warren  v.  Saunders,  27 
Gratt.  2&0;  monosrraphlc  no^tf  on  "Judgments"  ap- 
pended to  Smith  V.  Carlton,  7  Gratt.  426. 

It  is  too  late,  after  issue  joined,  to  object  to  the 
court's  jurisdiction,  on  the  ground  of  nonresidence 
of  the  defendant.  Monroe  v.  Redman,  2  Munf.  24, 
cltiuff  the  principal  case. 


▼  R,  1  Munf— B 
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on  the  same  ground  as  if  the  writ  had  been 
returnable  to  the  last  term,  and  therefore 
admitted  the  defendant  to  iile  his  said 
plea,  leaving  it  to  the  plaintiff  to  demur 
thereto,  if  he  thinks  proper."  Where- 
upon, the  judgment  obtained  in  the  office 
was  set  aside,  and  the  cause  sent  to  the 
Kules;  where,  in  August,  1803,  the  plain- 
tiff filed  a  general  demurrer  to  the  plea, 
and  issue  in  law  was  joined;  upon  which 
the  Court,  at  August  term,  1804,  gave 
judgment  for  the  defendant ;  and  the  plain- 
tiff appealed. 

Williams,  for  the  appellant.  The  Court 
erred  in  receiving  a  plea  in  abatement  to 
set  aside  an  office  judgment:  for,  even  after 
imparlance,  it  is  too  late  to  exhibit  such 
plea,  (a)  According  to  the  act  of  Assembly 
which  limits  the  jurisdiction  of  the  District 
Courts, (b)  the  proper  time  to  have  taken 
advantage  of  the  objection  was  at  the  ^^first 
calling"  of  the  cause,  which  was  at  the 
first  Rules  after  the  return  of  the  writ. 
The  proper  mode  of  objecting  to  the 
286  jurisdiction  *is  by  plea,  that  the 
plaintiff  may  have  an  opportunity  to 
reply,  that  a  writ  had  issued  against  the 
defendant  in  his  own  District,  and  been  re- 
turned **non  est  inventus.'*  But  the  plea 
could  not  be  filed  without  special  bail, 
which  the  defendant   failed  to  give. 

The  Court's  admitting  it,  on  the  ground  of 
some  misunderstanding  between  the  Clerk 
and  the  plaintiff's  counsel,  cannot  cure  the 
defect ;  for  the  defendant  had  been  guilty  of 
default  long  before. 

2.  This  plea  was  bad  upon  general  de- 
murrer. It  should  have  been  pleaded  in 
propria  persona, (c)  and  not  by  attorney, 
without  special  leave  of  the  Court,  (d) 

Thursday,  May  10.  The  Judges  pro- 
nounced their  opinions. 

.  JUDGE  ROANE.  The  question  in  this 
case  is,  whether  the  District  Court  rightly 
received  the  plea  in  question,  on  setting 
aside  an  office  judgment.  It  is  a  plea,  stat- 
ing that  the  defendant  was  a  resident  of 
another  District,  and  that  the  debt  sued 
for  was  not  contracted  in  the  District  in 
which  the  action  was  brought:  it  is  also 
sworn  to.  It  is,  therefore,  emphatically, 
a  plea  in  abatement,  and  was  so  admitted 
to  be  by  the  defendant  himself,  by  his  hav- 
ing sworn  to  it :  it  is  merely  dilatory,  and 
does  not  go  at  all  to  the  justice  of  the  de- 
mand. I  have  no  hesitation  to  say,  that  a 
plea  of  this  character  is  inadmissible  on 
setting  aside  an  office  judgment,  under  the 
provisions  of  our  act  of  Assembly  upon 
that  subject.  My  reasons  for  this  opinion 
were  given  at  large  in  the  case  of  Hunt  v. 
Wilkinson,  (e)  and  I  shall  not  repeat  them. 
Although  that  opinion  was  in  conflict  with 
that  of  a  majority  of  the  Judges,  in  rela- 
tion to  the  case  then  before  the  Court, 
nothing  then  said  by  the  Court,  or  by  the 
majority  of  the  Judges,  went  the  length 
of  affirming,  that  pleas  in  abatement  of 
every  description,  were  admissible  on  set- 
ting   aside  an   office  judgment,  or  pleas  of 


(a)  1  Bac  2,  I  Stra.  622.  Curwen  v.  Fletcher;  1 
Lev.  89,  1  Wash.  163,  Williams  and  Roy,  Ex'rs  of 
Corrie,  v.  Campbell,  8  Tuck.  Bl.  Appendix,  60,  61. 

(b)  1  Rev.  Code,  p.  77,  s.  24. 

(c)  1  Bac.  2. 

(d)  1  Vent  188.  2  Keb.  148,  pL  16,  Lntw.  22. 

(e)  2  Call,  40. 


the  particular  character  of  the  one  now 
before  us.  In  that  case,  the  matter 
287  ^pleaded  happened  after  the  office 
judgment  was  rendered ;  and  on  that 
ground  the  opinions  of  most  of  the  Judges 
was  predicated,  and,  perhaps,  from  the 
necessity  of  the  case,  may  stand  justified. 
That  decision,  however,  is  no  authority  in 
this  case,  where  the  matter  of  abatement 
was  coeval  (at  least)  with  the  institution 
of  the  suit,  and  the  plea  stating  that  mat- 
ter, was  actually  sworn  to  within  three 
days  after  the  emanation  of  the  writ.  I 
am  therefore  of  opinion,  that  the  District 
Court  erred  in  receiving  this  plea,  and  that 
the  judgment  should  be  reversed,  and  the 
cause  remanded  for  farther  proceedings. 

JUDGE  FLEMING,  (after  stating  the 
case.)  It  seems  to  me  that  the  plea  in 
abatement  was  improperly  admitted  on  set- 
ting aside  the  office  judgment,  which,  by 
the  28th  section  of  the  District  Court  Law, 
could  only  be  done  on  the  defendant's  plead- 
ing to  issue  immediately. 

The  case  of  Hunt  v.  Wilkinson  differs  es- 
sentially from  the  one  before  us.  That 
was  a  plea  puis  darrein  continuance,  the 
cause  of  which  arose  after  the  office  judg- 
ment had  been  entered,  to  wit,  the  appear- 
ance of  the  will,  and  new  administration 
granted  with  the  will  annexed. 

Judgment  reversed;  proceedings  subse- 
quent to  the  entry  of  judgment  in  the 
Clerk's  office  set  aside;  and  cause  remanded 
for  farther  proceedings. 

JUDGE  TUCKER  did  not  sit  in  this 
cause,  having  signed  the  bill  of  exceptions 
in  the  District  Court.  He  did  it  to  settle 
the  practice  which  had  been  different  from 
the  present  decision  of  this  Court;  and  ex- 
pressed his  entire  concurrence  with  the  de- 
cision. 
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*Brown  and  Boisseau  v.  May. 
Wednesday,  May  8, 1810. 


I.  TrMiMM— Plea  of  **Not  Qullty"— Bvldance  In  MItlffa- 
irstlon  of  Damsflres.— On  a  Joint  plea  of  "not  ffuUty," 
in  trespass  vi  et  armis  against  two  defendants, 
for  breaking  tlie  plaintlff*8  close  and  beatinff  his 
slaves,  the  defendants  ought  not  to  be  permitted 
to  give  in  evidence,  by  way  of  mitiffatlon  of  dam- 
ages, a  license  from  the  plaintiff  to  one  of  them, 
to  visit  his  negro  quarters,  and  chastise  any  of 
his  slaves  who  might  be  found  acting  improperly; 
the  battery  being  committed  by  the  other  defend- 
ant: and  no  proof  appearing  that  the  slaves  who 
were  beaten  had  acted  improperly. 

9.  Illegal  Evidence.*— Illegal,  or  improper  evidence 
ought  never  to  be  confided  to  the  Jury,  however 
unimportant  it  may  be  to  the  cause. 

May  brought  an  action  of  trespass  vi  et 
armis,  in  the  Peternburg  District  Court* 
against  the   appellants,   for   breaking   and 


^Illegal  Evidence.— Illegal  or  improper  evidence, 
however  unimportant  it  may  be  to  the  cause,  oug-bt 
never  to  be  confided  to  the  jury;  for,  if  It  should 
have  an  influence  upon  their  minds.  It  will  mislead 
them;  and,  if  it  should  have  none,  it  is  useless,  and 
may  at  least  produce  perplexity.  To  this  point  the 
principal  case  was  cited  in  Payne  v.  Ck>m.,  81  Gratt. 
869;  foot-note  to  Lee  v.  Tapscott,  2  Wash.  276.  See 
also,  monographic  note  on  "Evidence"  appended  to 
L.ee  V.  Tapscott,  2  Wash.  270. 
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entering  his  close,  and  beating  several  of 
his  slaves  in  the  declaration  named,  ^*so 
that  he  was  deprived  of  their  service  for  a 
long  time ;  and  throwing  down  his  enclos- 
ures 'round  his  field,  whereby  his  wheat 
then  and  there  growing  was  trodden  down 
and  injured  by  a  great  number  of  cattle 
and  horses  belonging  to  divers  people ;  and 
for  other  wrongs,  injuries,  and  enormi- 
ties,** &c.  The  defendants  pleaded  '*not 
guilty,"  jointly.  A  bill  of  exceptions 
states  that,  on  the  trial,  the  defendants 
offered,  in  mitigation  of  damages,  '^the 
testimony  of  a  witness  tending  to  prove  that 
the  plaintiff  had  given  a  general  permission 
to  Brown,  one  of  the  defendants,  to  visit 
his  negro  quarters,  and  to  chastise  any  of 
his  slaves  who  might  be  found  acting  im- 
properly ;  but  the  Court  declared  such  testi- 
mony improper  on  the  plea  of  **not  guilty," 
and  would  not  permit  the  same  to  be  given, 
although  the  beating  by  the  defendant 
Boissean  was  in  tne  presence,  and  with  the 
assent,  of  the  other  defendant  Brown; 
since  both  the  defendants  had  joined  in  the 
same  plea,  and  the  act  of  beating  the 
plaintiff's  slaves,  in  the  declaration 
charged,  had  been  committed  by  the  de- 
fendant Boisseau,  to  whom,  it  was  admitted 
by  the  defendants,  no  such  permission  had 
been  given."  Verdict  and  judgment  for  150 
dollars  damages. 

George  K.  Taylor,  for  the  appellants. 
Authorities  declare  that,  on  the  general  is- 
sue, special  matter  shall  not  be  given  in 
evidence:  but  what  do  they  mean?  Not 
that  the  particular  circumstances  tending 
each  case  may  not  be  laid  before  the  Jury 
in  mitigation  of  damages :  for  the  plaintiff 
may  lay  before  them  what  amounts  to 
289  an  aggravation  *of  injury,  provided 
such  aggravation  does  •  not  itself  fur- 
nish a  cause  of  action,  in  which  case  it 
onght  to  be  stated  in  the  declaration.  And, 
therefore,  he  is  always  allowed  to  prove  his 
own  peaceable  demeanour,  his  endeavour  to 
avoid  altercation,  and  his  retreat  from 
combat,  on  the  one  hand,  and  the  defend- 
ant's abuse  on  the  other.  For  the  purposes 
of  equal  justice,  then,  the  defendant  ought 
to  be,  and  always  is,  permitted  to  prove,  in 
mitigation,  under  the  plea  of  ''not  guilty," 
every  thing  which  is  not  a  justification  of 
his  conduct,  and  a  legal  bar  to  the  plain- 
tiff's recovery:  but  such  justification  or 
leg^al  bar  must  be  specially  pleaded,  (a)  If 
the  circumstances,  though  very  mitigating, 
will  not,  as  the  defendant  knows,  justify 
his  conduct,  is  not  the  Jury  to  hear  what 
may  excuse  it  in  a  great  degree?  If  not 
law  is  not  founded  on  justice.  But  this  is 
the  law.(b) 

This  distinction  being  understood,  let  us 
see  whether  the  facts  stated  in  the  bill  of 
exceptions  amount  to  a  justification  of  the 
<3efendants,  or  either  of  them.  They  en- 
deavour to  prove  that  May  had  given  a  li- 
cense to  one  of  them  to  visit  his  negro 
<iaarters,  and  chastise  any  of  his  negroes 
vvho  might  be  found  acting  improperly.  But 
this  permission  was  to  that  defendant 
alone,   and  could  not  be  by  him  transferred 


to  another,  (c)  Suppose,  then,  both  defend- 
ants had  attempted  to  plead  it;  the  plea 
would  clearly  have  been  bad  as  to  Boisseau ; 
and,  if  two  join  in  a  plea,  and  it  be  bad  for 
one,  it  is  bad  for  both,  (d)  If  Brown  alone 
had  filed  such  a  plea,  still  it  might  have 
been  demurred  to;  because,  although  good 
as  to  one  part  of  his  defence,  (the  going 
on  the  land,)  it  was  bad  as  to  another, 
(Boisseau's  beating  the  slaves,)  and,  unless 
the  plea  be  good  throughout,  it  will  not 
stand,  (e)  And  there  is  no  obligation  on  a 
party  to  plead  what  he  knows  to  be  false, 
or  that  he  cannot  sustain.  On  the  con- 
trary, every  plea  should  be  true;  **for  truth 
(saith  Hobart)  is  the  goodness  and  virtue 
of  pleading,  as  certainty  is  the  grace  and 
beauty  of  it. "(f)  Suppose  Brown  had  only 
pleaded  the  license  to  go  to  the  negro  quar- 
ters, and  had  not  pleaded  as  to  the 
290  battery  of  the  negroes  *at  all ;  judg- 
ment would,  as  to  the  battery,  have 
been  signed  against  him  by  nildicit;(g) 
for,  in  pleading  matters  in  excuse,  all  the 
circumstances  should  be  shewn,  (h)  But, 
as,  where  Brown,  Boisseau  and  the  negroes 
were  the  only  dramatis  persons,  to  prove 
their  improper  conduct  was  impossible;  the 
effort  was  merely  to  prove  the  license,  and 
not  that  the  slaves  were  acting  improperly. 
This,  then,  was  only  a  matter  in  mitigation 
of  damages,  which  could  not  be  pleaded, 
and,  if  not  admitted  to  be  given  in  evi- 
dence on  the  general  issue,  could  not  have 
been  used  at  all.* 

Hay,  for  the  appellee,  did  not  think  it 
necessary  to  object  to  most  of  the  proposi- 
tions made  by  the  counsel  on  the  other  side. 
Admitting  them  all  to  be  correct,  they  can- 
not avail  him  in  this  case.  The  evidence 
attempted  to  be  introduced  in  mitigation  of 
damages,  could  not  have  that  effect;  for  it 
is  not  inserted  in  the  bill  of  exceptions  that 
the  slaves  were,  at  the  time  of  the  chastise- 
ment, acting  improperly.  Without  that  im- 
portant circumstance,  to  shew  the  license 
properly  pursued,  it  was,  in  itself,  totally 
immaterial  and  irrelevant  to  the  cause,  and 
therefore  not  admissible,  (i)  Indeed,  the 
circumstance  of  Brown's  availing  himself 
of  May's  permission,  and  acting  under  col- 
our of  authority,  is  rather  an  aggravation 
of  the  atrocity  of  his  conduct,  by  the  addi- 
tional guilt  of  >a  breach  of  trust ;  besides, 
though  his  entry  was  lawful,  he  became 
a  trespasser  ab  initio,  by  exceeding  his 
powers. 

JUDGE  TUCKER  suggested  a  question, 
whether  the  evidence  should  not  have  been 
received  to  mitigate  the  damages  for  break- 
ing the  close,  by  shewing  the  entry  was  not 
illegal? 


<a)  5  Bac.  (Gwill.  edit)  tit.  Pleas,  letter  (G.)  p.  870, 
2  Term  Rep.  108,  Bennett  v.  Allcott;  2  Bos.  &  Pull. 
924.  Watson  y.  Christie. 

(b)  Ca  Litt  288.  12  Vin.  150.  pi.  18, 10. 


(c)  1  Bac.  (Gwill.  edit)  tit  Authority,  letter  (D.) 
p.  320. 

id)  1  Saund.  28,  note  2. 
e)  Ibid,  note  8. 
f )  Hobart,  286. 
fir)  1  Chitty.  509. 
h)  lb.  516, 517,  referrlnsr  to  Bac.  tit  Trespass,  let- 
ter (L) 

•Note.  In  Ballard  v.  Leavell.  (MS.  Nov.  1806,)  In 
this  Court,  the  case  was  trespass  for  takincr  a  slave 
from  the  plaintiff's  possession:  on  the  general  issue, 
the  defendant  offered  evidence  (in  mitlfiration  of 
damages)  that  the  slave  was  his  own:  the  District 
Court  refused  to  admit  it;  but  the  Court  of  Appeals 
reversed  the  judfirment  with  instructions  to  admit 
the  evidence.— Note  in  Orifirinal  Edition. 
(1)  1  Cranch.  132,  Turner  v.  Fendall. 
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*Haj.  Perhaps,  if  the  defendants 
had  claimed  the  benefit  of  the  evi- 
dence in  that  limited  and  restricted  way,  it 
might  have  been  received ;  but,  in  the  en- 
larged manner  in  which  it  was  offered,  as 
applying  both  to  the  breaking  the  close  and 
battery  of  the  negroes,  the  Court  were  right 
in  rejecting  it.  As  in  the  case  of  Buster 
V.  Wallace,  (a)  they  were  not  bound  to 
direct  the  jury  to  apply  it  restrictively. 

Taylor,  in  reply.  Mr.  Hay  appears  to 
admit  all  my  doctrine,  but  says  the  evi- 
dence was  immaterial,  and  if  received, 
ought  not  to  have  had  any  effect  on  the 
Jury.  But  of  this  the  Jury  had  the  right 
to  judge.  The  naked  case  of  going  on  a 
plantation  and  beating  slaves,  without  any 
authority,  is  materially  different  from  one 
where  there  was  an  authority,  and  that 
authority  merely  irregularly  exercised.  I 
admit,  where  evidence  is  totally  irrelevant, 
it  should  be  rejected ;  but  the  case  is  very 
different  here. 

May  2,  1810.  The  Judges  delivered 
their  opinions. 

JUDGE5  TUCKER,  (after  stating  the 
case. )  I  admit,  with  Mr.  Taylor,  that  this 
action  being  brought  against  two  persons, 
and  the  evidence  offered  tending  only  to 
prove  a  permission  to  one  of  them  to  visit 
the  plaintiff's  negro  quarters,  that  matter 
could  not  be  pleaded  as  a  justification  of 
the  entry  of  both  the  defendants.  I  admit 
also,  that  it  is  an  invariable  rule,  that 
every  defence,  which  cannot  be  specially 
pleaded,  may  be  given  in  evidence  upon 
the  general  issue  at  the  trial,  (b)  But  I  hold 
it  to  "be  a  rule  of  law  no  less  certain,  **that 
illegal  or  improper  evidence  (however  un- 
important it  may  be  to  the  cause)  ought 
never  to  be  confided  to  the  Jury ;  for,  if 
it  should  have  an  influence  upon  their 
minds,  it  wiU  mislead  them;  and,  if  it 
should  have  none,  it  is  useless,  and  may  at 
least  produce  perplexity,  "(c)  The  trespass 
charged  in  the  declaration,  is,  1st.  For 
breaking  and  entering  his  close;  2dly.  For 
beating  his  slaves ;  and,  3dly.  For  throw- 
ing down  his  fences  around  his  wheat 
292  *field,  whereby  his  crop  of  wheat 
was  trodden  down  and  injured,  by 
other  persons'  cattle  and  horses.  If  the 
charge  had  been  only  for  breaking  and 
entering  his  close,  and  beating  his  slaves, 
and  the  evidence  had  been  that  he  to 
whom  the  permission  was  given  to  visit 
the  negro  quarters,  and  to  chastise  any  of 
the  slaves  who  might  be  found  acting  im- 
properly, had  alone  beaten  any  of  them, 
and  that  the  other  defendant  stood  by  with- 
out molesting  any  of  them,*  the  evidence 
offered  might  have  been  admitted  in  miti- 
gation of  damages,  for  the  bare  entry  upon 
the  plaintiff's  plantation,  but  not  for  the 
beating  of  the  slaves.  Because  the  per- 
mission did  not  extend  to  beating  them 
unless  they  were  found  acting  improperly : 
now  it  is  not  stated  that  they  were  found 
acting  improperly;  consequently,  even 
Brown  had  no  right  to  beat  them;  nor 
could  it  be  a  matter  in  mitigation  of 
damages,    for   beating   them    if    not  found 


(a)  4  H.  &  M.  82. 

(b)  8  Bl.  Com.  806,  Bull.  N.  P.  298.  2W. 

(c)  Per  PXNDUBTON,   PresX  2   Wash.  281,  Lee  v. 
Tapscott 


acting  improperly,  that  he  had  permis' 
sion  to  chastise  them,  (a  word  always- 
to  be  understood  in  a  milder  sense,)  if 
found  acting  improperly.  The  evidence 
therefore  would  have  t>een  inadmissible,  if 
Brown  had  been  the  party  who  took  upon 
him  to  beat  the  slaves.  But  the  bill  of 
exceptions  gives  us  to  understand  that  the 
prooi  was  that  Boisseau,  and  not  Brown ,, 
was  the  person  who  beat  them.  The  per- 
mission given  to  Brown  could,  therefore, 
form  no  possible  excuse  for  the  conduct  of 
Boisseau ;  nor  lor  Brown,  who,  by  stand- 
ing by,  and  assenting  to  the  beating  by 
Boisseau,  made  himself  particeps  criminis 
with  Boisseau.  The  evidence,  therefore, 
was,  I  conceive,  totally  inadmissible,  even 
upon  this  view  of  the  subject.  But  the 
declaration  charges  a  further  wilful  and 
violent  trespass,  in  throwing  down  the 
plaintiff's  fences,  and  exposing  his  wheat 
to  be  injured  by  the  neighbours'  cattle  and 
horses.  Could  a  permission  peaceably  to 
visit  the  negro  quarters,  and  to  chastise 
slaves  found  to  be  acting  improperly,  serve 
as  an  apology,  or  extenuation  of  this  sort 
of  damage?  Surely  not.  The  evidence, 
if  admitted  to  go  to  the  Jury,  might  have 
had  the  effect  pointed  out  by  Judge 
293  Pendleton,  and  •was,  therefore,  in 
my  opinion,  most  properly  rejected. 
I  am  of  opinion  that  the  judgment  be 
affirmed. 

JUDGE  ROANE  could  see  no  error  io 
the  judgment. 

JUDGE  FLEMING  was  of  the  same  opin- 
ion. The  evidence  had  been  very  properly 
rejected. 

Judgment  unanimously  affirmed. 


Depew  V.  Howard  and  Wife. 

Tbursday,  April  19,  ISia 

I.  Equity  Juiifdiction— Caveat.*— In  cases  in  whicli 
tbe  reg-nlar  remedy  is  by  caveat,  a  Court  of 
Equity  may  entertain  jurisdiction,  under  circum- 
stances wbich  render  its  interposition  just  and 
proper,  but  sucb  circumstances  must  be  made  to 
appear  to  the  satisfaction  of  the  Court. 

3.  Real  Bstate-Leffal  Title.— A  legal  Utle  to  land 
oug-bt  not  to  be  disturbed  in  favour  of  a  party  not 
bavins'  a  superior  rlg-bt  in  equity  to  tbe  identical 
land  in  question. 


^Equity  Jurisdiction— Caveat.— Altbouffb  a  party 
may  be  let  into  a  court  of  equity,  on  ffrounds  wbicb 
be  could  not  bave  used  on  tbe  trial  of  a  caveat  and 
wbicb.  in  fact,  make  anotbor  case  (in  reference  to 
tbat  wbicb  be  mig-bt  bave  availed  blmself  of  oa 
sucb  trial) :  or  upon  a  case  sug-Brestiufir  and  provinsr 
tbat  be  was  prevented  by  fraud  or  accident  from 
prosecutinsr  bis  caveat:  be  is  not  to  be  sustained  la 
tbe  court  of  equity  on  sucb  g-rounds  as  were  or 
miffb  t  bave  been  brouffbt  forward  on  tbe  trial  of 
tbe  caveat  Noland  v.  Cromwell,  4  Munf.  165,  170, 
171. 178,  citing-  tbe  principal  case  witb  approval.  To 
tbe  same  efiEect  tbe  principal  case  is  cited  in  Ross  v. 
Keewood,  2  Munf .  148;  McClung^  v.  Huffbes.  6  Rand. 
402.  485.  489.  In  tbis  last  case  (McClunir  v.  Hnrhes). 
it  was  beld  that,  after  a  firrant  issued,  any  one 
claiming  a  prior  equity  asrainst  the  ffrantee,  can, 
in  no  case,  have  relief  in  equity,  unless  upon  tbe 
ground  of  actual  fraud  in  tbe  acquisition  of  tbe  leg-al 
title:  or,  unless  tbe  party  was  prevented  from  pros- 
ecu  tlnsr  a  caveat,  by  fraudt  accident  or  mistake: 
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J.  S«De— Batry— C«rtalaty.t— Qaaare.  whether  an 
entry  for  a  certain  number  of  acres  "on  the 
waters  of  Glade  Creek,  joining  the  lines  of  J.  H.*8 
land,  and  the  locator's  own  land  on  W.'s  run."  be 
sufficiently  certain  ? 

Jacob  Depew  broaght  a  euit  in  Chan- 
•ccry  in  the  County  Court  of  Botetourt, 
against  John  Howard,  and  Mary  his  wife, 
George  Lemmon  and  Benjamin  Howard,  to 
set  aside  a  patent  granted  to  John  Howard 
for  215  or  250  acres  of  land  on  the  waters 
of  Glade  Creek,  in  the  said  County,  so  far 
as  the  same  comprehended  fifty  acres  of 
land,  for  which  the  complainant  had  also 
obtained  a  patent  subsequent  in  date  to 
Howard's  patent,  but  founded  upon  an  en- 
try prior  to  Howard's  entry. 

The  grounds  of  equity  stated  in  the  bill 
are,  that  the  defendants  had  notice  of  the 
plaintiff's  prior  entry,  and  that  their  loca- 
tion calls  specially  for  these  fifty  acres ;  that 
Howard's  survey  was  never  actually  made ; 
that,  the  plaintiff  being  kept  ignorant  of  it, 
a  patent,  prior  in  date  to  his,  was  fraudu- 
lently issued  thereon;  that  he  entered  a 
caveat,  (but  in  what  Court  he  does  not 
say,  >  which  was  dismissed  *  *either  because 
he  could  not  attend  to  it,  the  small  poz 
beings  then  at  the  Court-house,  or  because 
the  Howards  resided  out  of  the  State,  so 
that  no  summons  could  be  served  on  them." 
The  defendant  John  Howard,  in  his  an- 
swer, declares  that  his  wife,  in  his  ab- 
sence, in  1778,  or  1779,  purchased 
294  *the  land  in  dispute  of  one  Thomas 
Welch,^  who  had  then  resided  on  it 
several  years,  for  a  valuable  consideration 
paid  out  of  his  the  defendant's  property ; 
that  he  was  in  peaceable  possession  of  the 
said  place  until  he  came  last  to  Kentucky, 
in  the  year  1789,  which  was  subsequent  to 
the  location  under  which    the  complainant 


and  tbat,  by  actual  fraud,  in  snch  case,  is  meant  the 
proceeding-  to  procure  a  patent,  after  actual  notice 
of  a  prior  equity.  In  delivering-  his  opinion.  Judos 
Gbbkh  said:  '*The  cases  of  Johnson  y.  Brown  (3 
Call  SSO) :  Dej^ew  t.  Howard^  and  Noland  y.  Cromwell 
<4  Munf.  156).  whilst  they  declare  in  general  terms 
that  a  party  cannot  resort  to  a  court  of  equity,  upon 
any  ground  which  would  have  availed  him  in  a 
•caveat,  unless  he  was  prevented  from  prosecuting 
a  caveat  by  fraud  or  accident  (and  it  misrht  have 
been  said  by  mistake,  for  that  is  a  species  of  acci- 
<dent),  do  not  advert  directly  and  in  terms,  to  the 
case  of  actual  frand  in  procurlufir  the  legal  title. 
This  was.  I  should  think,  rather  an  exception  to 
the  general  rule,  overlooked  by  the  court  in  laylnsr 
down  the  rule,  than  a  case  which  they  intended  to 
•embrace  In  the  general  rule,  contrary  to  the  prior 
^lecisions  of  the  court:  which  they  would  hardly 
bave  overruled  intentionally,  by  laying  down  a 
ireneral  proposition,  and  not  advertinsr  to  this  par- 
ticular case  of  fraud,  or  to  the  former  decisions 
upon  it:  and  the  subsequent  decisions  on  the  same 
point,  fortify  this  impression." 

See  further.  White  v.  Jones.  1  Wash.  116,  and/oo^ 
notex  Johnson  v.  Brown.  8  Call  850:  monographic 
not€  on  "Caveat"  appended  to  Warwick  v.  Norvell,  l 
Rob.  306:  monographic  note  on  "Jurisdiction"  ap- 
pended to  Phippen  V.  Durham,  8  Oratt  457. 

tResI  EsUte— Entry— Certainty.— To  constitute  a 
valid  entry,  there  must  be  a  reasonable  degree  of 
certainty  and  precision  in  the  description  which  it 
irives  of  the  subject  intended  to  be  appropriated. 
See  Hunter  v.  Hall,  1  Call  208,  and /oo^no<«. 


claims.  Mary  Howard,  by  whom  the  entry 
complained  of  was  made,  (in  the  absence 
of  her  husband  it  appears,)  swears,  in  a 
separate  answer,  that  Depew  never  made 
his  claim  known  to  her;  but  that,  being  in- 
formed he  intended  to  enter  for  the  place 
called  Welch's,  and,  thereupon,  dreading 
lest  there  might  be  some  defect  in  Welch's 
title,  she  went  immediately  to  the  Survey- 
or's office  and  examined  whether  Depew 
had  made  an  entry  to  include  Welch's 
place,  and  found  none ;  that  she  got  the 
Surveyor  to  examine  his  entry  book, 
which  he  did  particularly,  and  told  her 
there  was  no  such  entry ;  upon  which  she 
made  her  location  to  include  it.  This  en- 
try was  made  by  her  October  9,  1788,  and 
Depew's  on  the  30th  of  September  preced- 
ing; but,  ''from  the  objects  of  description 
in  the  location,  neither  she  nor  the  Sur- 
veyor thought  it  was  intended  to  cover  the 
place  known  by  the  name  of   Welch's." 

John  Depew's  entry,  under  which  his 
son  Jacob  Depew  claimed,  was  by  virtue  of 
a  land-office  treasury  warrant  of  17,854 
acres,  for  **  fifty  acres  of  land  on  the  wa- 
ters of  Glade  Creek,  joining  the  lines  of 
the  land  of  John  Howard,  and  his  own 
land  on  Welch's  run." 

Mary  Howard's  entry,  by  virtue  of  a  land- 
office  treasury  warrant  of  500  acres,  was 
for  '  '250  acres  of  land  on  the  waters  of 
Glade  Creek,  joining  the  lines  of  the  land 
she  lives  on  and  William  Francis's  land 
and  James  Goodman,  to  include  an  old  sur- 
vev  known  by  the  name  of  Welch's  place, 
and  a  new  survey  joining  said  Francis, 
and  the  one  she  lives  on." 

The  answer  of  Benjamin  Howard,  by 
whose  agency,  as  attorney  for  John  How- 
ard, the  surveys  were  completed,  states 
that  he  employed  the  surveyor  to  make  the 
surveys,  but  was  not  present  when 
they  were  made,  being  called  on 
295  *business  down  the  country,  and  hav- 
ing intrusted  the  surveyor  to  survey 
the  entries  regularly.  George  Lemmon 
(a  purchaser  from  the  defendants)  admitted 
his  being  in  possession  of  about  120  or  130 
acres  of  land  for  which  he  had  not  received 
a  conveyance.  All  the  defendants  posi- 
tively denied  all  fraud  and  combination. 

Another  entry  made  by  Mrs.  Howard,  on 
the  14th  of  March,  1782,  being  for  "500 
acres  of  land  joining  her  own  land,  and 
the  land  of  John  and  Hugh  Mills,  and  to 
extend  to  the  mountain  for  quantity,"  was 
mentioned  in  the  bill  and  answers,  but 
does  not  seem  to  have  been  relied  upon  by 
the  defendants. 

The  decree  of  the  County  Court  was, 
"that  the  patent  or  patents  that  had 
issued  for  the  defendants,  so  far  as  they 
interfere  with  the  lands  of  the  complainant, 
be  annulled." 

The  Superior  Court  of  Chancery  for  the 
Staunton  District  "being  of  opinion  that 
Depew's  entry  was  too  vague,  and  that  the 
appellants  (having  the  legal  title)  ought 
not  to  be  compelled  to  relinquish  it  to  one 
who  has  not  greater  equity, "  reversed  the 
said  decree,  and  dismissed  the  bill ;  where* 
upon  Depew  appealed  to  this  Court. 

Hay,  for  the  appellant.  The  entry  of 
Mrs.  Howard  in  1782,  had  no  relation  to  the 
land   now   in   question;    neither,    in    fact. 
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did  she  rely  upon  it,  aa  appears  by  her  mak- 
ing the  subsequent  entry,  which  expressly 
calls  for  Welch's  place.  The  only  question, 
therefore,  is,  whether  Depew's  entry  was 
sufficient;  for,  if  so,  her  entry  in  1788,  be- 
ing made  nine  days  after  his,  was  void,  since 
it  evidently  comprehended  the  right  of 
another  person,  (a)  In  Hunter  v.  Hall,  1 
Call,  209,  it  is  said  that,  without  a  previous 
survey,  no  person  can  strictly  conform  to 
the  terms  of  the  act  of  1779,  in  making  a 
location;  but  that  that  act  *' unavoidably 
requires,  and  has  uniformly  received,  a 
liberal  construction  in  this  respect." 
Where  an  entry  is  made  in  a  waste  country, 
with  no  patent  lines  to  refer  to,  it  is  rea- 
sonable to  require  the  locator  to  specify  his 
beginning  and  courses  as    nearly    as 

296  ^possible:    but,  where  there  is    much 
patented  land,  a  general  reference   to 

tines  already  ascertained  ought  to  be  suffi- 
cient. Indeed,  if  the  person  locating  under- 
takes to  specify  the  lines  he  probably  might 
conflict  with  some  older  patented  lands. 

But,  admitting  the  first  entry  vague,  does 
it  necessarily  follow  that  the  second 
(though  precise)  shall  avoid  the  first  i*n 
toto?  It  would  be  more  reasonable  (and 
I  think  it  has  been  so  decided)  to  give  the 
second  locator  his  choice,  leaving  enough 
for  the  first.  Thus  justice  would  be  done  to 
both  parties,  in  case  land  enough  for  both 
could  be  found. 

Wickham,  contra.  1.  Every  objection  to 
the  entry  of  Mrs.  Howard,  in  1782,  on  ac- 
count of  vagueness,  applies  equally  to  that 
of  Depew ;  and  her's  is  the  superior  equity. 
The  conduct  of  Depew  is  entitled  to  no 
favour.  He  evidently  appears  to  have  medi- 
tated an  unwarrantable  advantage  over 
the  appellee.  The  objection  that  her  survey 
comprehends  the  right  of  another  has  no 
application.  It  does  not  appear  to  be  the 
fact;  and  the  law(b)  applies  to  cases  only 
where  it  evidently  appears  on  the  face  of 
the  plat  or  certificate  of  survey.  Admit 
that  the  letter  of  the  act  of  1779  is  not  to 
be  insisted  on ;  that  mathematical  certainty 
in  making  an  entry  is  not  requisite ;  yet 
surely  a  reasonable  certainty  is  necessary, 
to  prevent  great  injury  to  the  Common- 
wealth and  to  individuals,  for,  otherwise,  a 
warrant  of  50  acres  might  cover  500,  and 
persons  wishing  to  survey  adjoining  lands 
would  be  put  to  unnecessary  expense  and 
trouble.  I  do  not  contend  it  is  absolutely 
necessary  to  have  a  certain  beginning, 
though  it  is  desirable.  Where  an  entry  is 
'*of  all  the  vacant  land  within  certain 
points,"  or  ''including  certain  objects," 
it  is  sufficient.  But,  in  the  present  case, 
Depew's  entry  was  altogether  uncertain ; 
there  being  no  less  than  three  different 
places  where  he  might  have  surveyed  and 
satisfied  the  calls  of  that  entry.  Greater 
certainty  is  required,  and   attainable, 

297  in  a  settled  country  *than   in   a   wil- 
derness; because,  in  the   former,  old 

lines  are  well  known,  and  natural  objects 
have  fixed  names. 

It  may  be  objected  that  Mrs.  Howard 
acted  improperly  in  shifting  her  location ; 
but,  being  in  possession,  she  had  an  un- 
doubted right  to  pursu^  all  legal  means    to 


protect  her  title;  on  the  same  principle 
which  authorizes  a  third  mortgagee  to  pro- 
tect himself  against  a  second  by  buying  in 
the  first. 

2.  The  question  now  in  dispute  was 
proper  for  a  caveat,  and  not  for  a  Court  of 
Equity.  The  bill  assigns  no  certain  reason 
for  not  prosecuting  the  caveat,  but  says  it 
was  dismissed,  either  because  the  small  pox 
was  at  the  Court-house,  or  the  caveatees 
were  out  of  the  country.  If  the  former  was 
the  case,  it  was  a  good  ground  for  a  con- 
tinuance. If  the  latter,  the  Court  should 
have  directed  a  publication  against  the  ab- 
sentees. A  caveat  was  peculiarly  proper; 
since  every  ground  of  equity  as  well  as  law 
might  have  been  taken  upon  it. 

Call,  in  reply.  Depew's  entry  was  suffi- 
ciently certain.  The  words  "joining  the 
lines"  must  signify  lying  along  the  lines,, 
in  their  whole  extent ;  not  barely  touching 
them,  as  Mr.  Wickham  seems  to  suppose. 
The  Surveyor  and  Depew  supposed,  from 
the  narrowness  of  the  space,  that  the  50 
acres  would  fill  it.  No  particular  form  of 
words  is  necessary  in  an  entry ;  but  certainty 
to  a  common  intent  is  sufficient;  and,  as, in 
deeds,  so  in  entries,  the  intention  of  the 
parties  ought  to  furnish  the  rule.(c) 

There  can  be  no  inconvenience  in  an  en- 
try's covering  more  land  than  the  party  is 
entitled  to;  for  any  person  wishing  to  make 
another  entry  has  a  right  to  call  on  the  first 
locator  to  survev  his  land ;  as  in  the  case  of 
surplus  land  included  in  a  patent,  (d)  A 
poor  illiterate  man  ought  not  to  be  defeated 
of  his  property,  because  a  public  officer  haa 
made  a  mistake.  In  Field  v.  Culbreath,(e) 
and  Hunter  v.  Hall,(f)  the  several  entries 
established  were  not  more  certain  than  this. 
In  Currie  v.  Martin,  (g)  Banks's  entry 
298  *( assigned  to  Currie)  was  more  uncer- 
tain. The  entry,  too,  was  more  un- 
certain in  Consilla  v.  Briscoe ;(h)  and  yet 
was  supported  by  this  Court,  to  which  the 
appeal  was  taken  from  the  Supreme  Court 
for  the  Kentucky  District.  In  Miller  v. 
Page,  it  was  held  that  the  entry  was  too 
vague:  but  there,  the  word  "between"  cer- 
tain lines  was  considered  too  indefinite! 
here,  it  is  * 'joining  the  lines  of  John  How- 
ard," &c. ;  which    is  sufficiently  certain. 

A  subsequent  mortgagee,  having  prior 
notice  of  a  second,  has  no  right  to  buy  in 
the  first,  (i)  So  here,  Mrs.  Howard,  hav- 
ing knowledge  of  Depew's  title,  and  fraud- 
ulently afl^ecting  to  misunderstand  it,  shall 
not  be  protected  by  her  subsequent  entry. 

As  to  the  question  of  jurisdiction,  the 
case  of  Witherinton  v.  M' Don  aid,  (k)  is  clear 
authority  that  a  Court  of  Equity  is  the 
proper  tribunal  to  try  the  question  of  fraud 
in  obtaining  a  patent. 

Wickham.  The  case  from  Hughes's  re- 
ports has  no  application.  It  was  a  settle- 
ment case;  and  *'that  gives  locality.'^ 
Such  is  the  express  opinion  of  the  Court. 
Added  to   which   circumstance,   the  certifi- 


(a)  1  Rev.  Code,  p.  344,  8.  1. 

(b)  1  r       -  - 


Rev.  Ck)de,  144. 


(c)  Pow.  on  CoQt.  242:  6  East,  104. 

(d)  1  Rev.  Code,  148. 

(e)  2  Call,  547. 

(f)  1  Call,  209. 
(fir)  8  Call,  28. 

(h)  Hufirhes's  Kentuc.  Rep.  48. 

(1)  I  Pow.  on  Mort.  501,  citlnsr  Cowp.  712,  and  8  Atk. 
646.  Leneve  v.  Leneve. 
(k)  1  H.  &  M.  806. 


118 


I  MUNF. 


Dbpkw  V,  Howard  and  Wife. 


209-30r 


cate  of  the  CommiBaioners  was  considered 
part  of  the  entry.  Miller  v.  Page*  is  a  di- 
rect authority  in  our  favour.  In  Currie  v. 
Martin  the  * 'beginning**  of  the  entry  ren- 
dered it  certain  enough.  In  Field  v.  Cul- 
breath,  the  entry,  *  including  all  the  vacant 
land  between  certain  lines*'  was  also  cer- 
tain. As  to  Mrs.  Howard's  being  bound  to 
take  notice  of  Depew's  entry;  she  had  a 
ricrht  to  disregard  it,    if   void ;  if  not  void, 

it  stands  on  its  own  merits. 
299         *May    23,    1810.     The    Judges    pro- 
nounced their  opinions. 

JUDGE  TrjCKER,  after  stating  the  case. 
As  there  is  nothing  in  any  part  of  the  dep- 
ositions to  prove  the  charge  of  fraud  in  re- 
turning the  survey,  without  such  survey 
having  ever  been  made,  or  in  any  manner 
to  inyalidate  the  matters  contained  in  the 
several  answers  of  the  Howards,  I  pass 
them  over. 

The  naked  question  upon  this  view  of  the 
subject  is,  whether  the  complainant  has 
made  out  such  a  case  as  to  entitle  him  to 
the  aid  of  a  Court  of  Equity.  And  I  con- 
ceive he  has  not.  The  answers  of  the  How- 
ards state,  that  Thomas  Welch,  of  whom 
they  purchased  in  1778  or  1779,  had  previ- 
ously resided  on  the  spot  several  years. 
They  had  a  right  to  presume  that  he  had 
some  title  thereto,  which,  if  not  perfected 
by  a  patent,  was  recognised  by  the  act  of 
May,  1779,  c.  12;  and,  when  informed  that 
there  was  danger  of  that  title  being  dis- 
turbed, had  a  right  to  take  any  legal  means 
whatsoever  for  securing  the  same.  Mary 
Howard's  entry,  made  the  9th  of  October, 
1788,  for  this  purpose,  cannot  therefore  be 
deemed  fraudulent,  as  against  the  com- 
plainant. If,  by  his  entry  of  the  30th  of 
September  preceding,  he  had  obtained  an 
actual  legal  priority,  he  had  nothing  to 
do  but  to  proceed  to  survey  his  entry,  and 
obtain  a  patent  for  the  lands ;  or,  if  she 
proceeded  to  survey  also,  then  the  law  was 
open  to  him  to  ^le  a  caveat,  in  which 
case  his  legal  priority  must  have  been  es- 
tablished, unless  she  had  produced  some 
elder  title  founded  in  law.  But  he  tells  us 
he  did  sue  out  a  caveat.  Why  then  did  he 
not  prosecute  it  with  effect?  Or,  if  one 
caveat  was  improperly  dismissed,  why  did 
he  not  sue  out  another*^  for  the  dismissal 
of  one  caveat,  unless  it  be  upon  the  merits, 
neither  decides  the  title  to  the  lands,  nor 
bars  another  subsequent  caveat,  if  brought 
within  proper  time,  (a)  There  was  cer- 
tainly time  enough  between  the  date  of  the 
defendants'  entry  in  October,  1788,  and 
their  survey  in  October,  17%,  and, 
300  from  that  period  till  the  time  *of  the 
emanation  of  their  patent,  (which 
conld  not  be  until  the  survey  bad  remained 
six  months  in  the  register's  office,)  to  have 
tried  bis  title  to  a  patent,  by  that  mode  of 
proceeding.  The  law  (for  aught  that  ap- 
pears to  the  contrary)  was  competent  to 
have  done  him  complete  justice.  Having 
omitted  to  pursue  that   course,  as  he  might 


•T^ote.  In  Miller  t.  Pa^re.  (May.  1806,)  Miller's 
entry  was  for  "1,000  acres,  between  the  lines  of 
Henry  Gary,  deceased,  on  botb  sides  of  Hatcber*s 
Creek,  beginning-  on  the  same."  Judge  Roanb  was 
of  opinion  that  this  entry  was  sufficiently  certain; 
bat  the  rent  of  the  Court  decided  otherwise.— Note 
in  OriflTlnal  Edition. 

<a>  Hanter  y.  Hall,  1  Call,  200. 


have  done,  he  has,  I  conceive,  no  right 
now  to  ask  for  the  aid  of  a  Court  of 
£^quity.(b)  If  Mary  Howard's  location  of 
lands,  T/ithin  which  his  location  might  be 
supposed  to  lie,  was  against  conscience, 
what  must  we  say  of  his  entry  and  location 
of  a  place  which  he  knew  to  have  been  in 
the  possession  of  her  husband,  and  Welch 
under  whom  he  claimed,  for  twenty  years 
before?  If  equity  condemns  the  former  as 
against  conscience,  the  latter  is  ten  times 
more  liable  to  its  censure. 

With  regard  to  the  second  question,  and 
upon  which  the  Chancellor  seems  to  have 
decided  the  cause,  namely,  whether  Depew's 
entry  was  too  vague  and  uncertain,  I  am 
decidedly  of  that  opinion.  From  an  in- 
spection of  the  plat  it  will  appear  that  the 
fifty  acres  might  have  been  laid  ofp,  so  as 
to  *'join  the  lands  of  John  Howard,  and  his 
own  land  on  Welch's  Run,"  at  any  spot 
between  the  letter  K.  and  the  letter  T.  in 
the  plat,  leaving  a  surplus  of  from  150  to 
200  acres,  within  that  area,  while  his  entry 
did  not  amount  to  more  than  a  fourth  part 
of  the  quantity  therein.  The  distance 
from  these  points  is  considerably  more  than 
a  mile  and  a  half;  while  his  survey,  as  ac- 
tually made,  only  touches  Howard's  68  acre 
tract,  at  the  point  B.,  leaving  that  point 
immediately,  and  running  a  zig-zag  course 
of  five  different  lines,  before  it  arrives  at 
his  own  line,  on  Welch's  Creek,  down  which 
it  runs  only  sixty  poles,  and  from  thence 
to  the  beginning,  without  even  touching 
Howard's  lands  at  any  other  point.  Fifty, 
or  even  five  hundred  different  plats  might 
have  been  laid  down  within  the  same 
limits,  equally  conformable  to  the  terms 
of  his  entry.  Can  this  be  called  a  com- 
pliance with  the  law,  which  prescribes  that 
the  party  shall  direct  the  location  of  the 
lands  for  which  he  makes  an  entry,  so 
specially  and  precisely,  as  that  others 
301  may  be  enabled,  *with  certainty,  to 
locate  other  warrants  on  the  adjacent 
residuum?  I  forbear  to  take  up  the  time  of 
the  Court  with  a  repetition  of  the  reasons 
offered  by  me  in  the  case  of  Miller  v.  Page, 
in  support  of  the  like  opinion  in  that 
case;(c)  and  shall  conclude  with  saying,  I 
think  the  Chancellor's  decree  is  right,  and 
ought  to  be  affirmed. 

JUDGK  ROANE.  The  entry  of  Mrs. 
Howard,  of  March  14th,  1782,  seems  to  have 
been  justly  abandoned  on  all  hands  as  in- 
competent :  that  of  Depew,  on  the  contrary, 
of  September  30,  1788,  taken  with  reference 
to  the  actual  situation  of  the  land,  as  ex- 
hibited by  the  connected  survey,  seems  to 
be  sufficiently  certain,  under  the  just  con- 
struction of  the  land-law,  by  this  Court  in 
many  instances,  by  the  Supreme  Court  of 
the  United  States,*  and  the  Courts  of  the 
State  of  Kentucky.  Having  had  occasion 
to  refer  to  those  decisions,  particularly  in 
the  case  of  Miller  v.  Page,  (MS.)  I  shall 
not  again  enter  into  the  subject ;  but  have 
no  doubt  but  that  the  rejection  of  the  entry 
now  in  question,  would  shake  many  titles 
in  this  Commonwealth,  which  have  not  been 


(b)  S  Call.  260.  266,  Johnson  v.  Brown:  1  Wash.  118, 
White  V.  Jones.  Staples  v.  Webster,  October,  1804, 
MS. 

(c)  May,  1806,  MS. 

*Note.    See  Wilson  v.  Mason,  1  Cranch.  88,  89,  92. 
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carried  into  grant.  On  the  trial  of  a  ca- 
veat, therefore,  I  should  have  been  of  opin- 
ion that  that  entry,  so  taken,  was  sufificient. 
But  this  is  a  resort  to  a  Court  of  Equity 
for  relief  against  a  legal  title:  and  it  is 
readily  admitted  that  such  resort  may  be 
had,  under  circumstances  making  the  in- 
terposition of  equity  just  and  proper;  as  in 
the  case  of  Jones  v.  Williams, (a)  where  the 
caveat  had  been  dismissed  through  an  acci- 
dent attending  the  summoning  of  the  plain- 
tiff's witnesses;  but,  then,  this  must  be 
made  to  appear  to  the  satisfaction  of  the 
Court,  as  was  done  in  that  case.  In  the 
case  before  us  it  is  alleged  that  the  caveat 
of  the  appellant  was  dismissed,  because  he 
could  not  attend  to  it  on  account  of  the 
small-pox,  or  because   two  of  the  ap- 

302  pellees   resided  out  *of    the  State,  so 
that  the  summons  could  not  be  served 

upon  them.  With  respect  to  the  first  fact, 
there  is  no  proof  of  it  whatsoever :  and  as 
to  the  second,  the  caveat  would  not  have 
been  dismissed,  I  presume,  (if  it  were  not 
served, )  if  the  appellant  had  shewn  to  the 
Court  that  its  non-execution  did  not  pro- 
ceed from  any  neglect  of  his.  I  infer  this 
from  the  35th  section  of  the  land-law.  (b) 

On  neither  of  the  grounds,  therefore,  was 
the  appellant  competent  to  come  into  equity. 
But,  if  it  were  otherwise,  as  to  his  admis- 
sion into  the  Court ;  the  appellees  having 
got  the  legal  title,  that  title  will  not  be  dis- 
turbed, unless  the  appellant  Has  a  superior 
right  in  equity  to  recover  the  identical  land 
in  question.  So  far  from  this  being  the 
case,  it  is  in  proof,  from  the  confessions  of 
the  appellant's  father,  at  a  date  posterior  to 
the  time  of  making  the  subsequent  entry 
.  of  the  appellee,  that  he  did  not  consider  this 
land  as  vacant,  and  therefore  supposed  it 
was  not  located  or  appropriated  thereby. 
His  own  construction  of  his  entry,  therefore, 
invalidates  it,  in  a  Court  of  Equity,  as  ap- 
plying to  this  land;  which  might  have 
been  otherwise,  under  my  construction  of 
the  land-law  upon  this  subject,  in  the  ab- 
sence of  all  proof  touching  such  a  construc- 
tion on  his  part.  I  am  therefore  of  opinion 
that  the  decree  be  affirmed. 

JUDGE  FLEMING.  It  is  unnecessary  to 
add  any  thing  to  what  has  been  said.  I 
think  it  a  very  just  decree;  and  it  is 
affirmed  by  the  unanimous  opinion  of  the 
Court.  

303  *L6wis  V.  Madisons. 
Wednesday,  May  2, 1810. 

I.  Contracts*— Contra  Bonos  Mores— Agroement  ss  to 
L4Uid    Expected  to  Be    Divided— Specific    Perform- 

•nce.t— It   seems,    that  a  contract,    under   seal. 


(a)  1  Wash.  280. 

(b)  1  Rev.  Code.  p.  140. 

^Contracts.— See,  on  this  subject,  monographic  note 
on  "Contracts"  appended  to  Enders  v.  Board  of  Pub- 
lic Works.  1  Oratt.  804. 

tSpedflc  Performance— Agreement  between  Children 
as  to  Division  of  BsUte  after  Parent's  Death.— la  Nel- 
son y.  Nelson.  1  Wash.  180,  it  was  held  that  an 
agreement  between  the  cbildren  of  a  family,  in  the 
lifetime  of  their  parents,  to  divide  his  estate 
equally  between  them  at  his  death,  whatever  dis- 
tribution he  mig-ht  think  proper  to  make  of  it  by  his 
will,  may.  under  circumstances,  be  enforced  in  a 
court  of  equity,  if  it  be  made  out  clear  by  proof. 


between  two  brothers,  by  wbich  one  of  them,  for 
a  fair  and  valuable  consideration,  agrrees.  tbat, 
when  he  shall  obtain  possession  of  a  tract  of  land 
expected  to  be  devised  to  him  by  their 
father,  he  will  convey  it  to  the  other,  is  not  contra 
bones  mores,  and  may  support  an  action  of  cov- 
enant at  law,  or  be  enforced  specifically  in  a  Court 
of  Equity. 

3.  Purchasers-  Notice— When  Not  Binding.— The  rule, 
that  a  purchaser  is  bound  by  notice  at  any  time 
before  he  receives  a  conveyance,  does  not  apply 
to  a  lien  claimed  under  a  written  contract  so 
vague  and  indefinite  as  not  to  designate  with  any 
certainty  the  particular  land  in  question. 

3.  Chancery  Practice— Recovery  of  Land— Partlea.t— 
In  a  suit  in  Chancery  to  recover  a  tract  of  land 
against  a  vendee,  on  the  ground  that  the  vendor 
had  previously  agreed  to  convey  the  same  land, 
in  a  certain  event,  to  the  plaintiff,  it  seems,  tbat 
the  vendor,  or  his  legal  representatives,  ought  to 
be  parties. 

Upon  an  appeal  from  the  Superior  Court 
of  chancery  for  the  Staunton  District,  in  a 
suit  on  behalf  of  the  children  of  William 
Madison,  deceased,  (by  Elizabeth  Madison, 
their  mother  and  next  friend,)  ag^ainst  An- 
drew I/ewis,  to  recover  a  tract  of  land  in  the 
County  of  Botetourt,  known  by  the  name  of 
Voss's,  which  had  been  devised  by  John  Mad- 
ison, father  to  Rowland  Madison,  brother  of 
William,  and  by  the  said  Rowland  sold  to 
Lewis,  but,  the  plaintiffs  contended,  should 
have  been  conveyed  to  them,  in  consequence 
of  an  agrreement,  dated  the  10th  of  Octot>er, 
1780,  between  the  said  Rowland  and  William. 

By  that  ag^reement,  under  their  hands  and 
seals,  (being  in  the  life- time  of  John  Madi- 
son, their  father,)  reciting,  *'that  Rowland 
having  disposed  of  a  tract  of  land  in  Ken- 
tucky containing  one  thousand  acres,  the 
property  of  William,  for  which  he  was  to 
give  his  laud  in  Botetourt  in  exchange,  but, 
since  finding  it  would  be  a  disadvantage  to 
him  to  comply  with  the  bargain,*'  William, 
agreed  to  * 'cancel  the  same,  in  case  Rowland 
would  make  him  a  title  to  the  same  quantity 
of  land  above  mentioned  :  only  provided  the 
said  land  was  obtained  by  a  military  warrant 
agreeable  to  his  Majesty's  proclamation,  and 
clear  of  any  disputes  whatever :  but,  in  case 
Rowland  should  not  do  this,  he  agrees  that 
the  first  bargain  shall  be  binding  on  him  ; 
that,  when  he  comes  to  the  possession  of  his 
land  willed  to  him,  that  he  will  make  William 
a  title  to  the  land,  first  having  tK>th  tracts 
valued ;  and  whatever  should  be  judged  to  be 
the  difference  each  party  agrees  to  give  or 
take :  and  to  the  true  performance  of  that 


See  also,  monographic  note  on  "Speciflc  Perform- 
ance" appended  to  Hanna  v.  Wilson.  8  Gratt  24S. 
Chancery  Practice -Recovery  of  L4uid— PartioA.— All 

persons  materially  interested  in  the  subject  in  con> 
troversy,  ought  to  be  made  parties  in  equity,  and  if 
they  are  not,  the  defect  may  be  taken  advantage 
of  either  by  demurrer,  or  by  the  court  at  the  hear- 
ing. Clark  V.  Long,  4  Rand.  461.  In  delivering  the 
opinion  of  the  court  in  this  case.  Judge  Carr  said : 
"In  Z^ewis  v.  Madisons,  1  Munf.  803.  it  Is  laid  down,  that 
fn  a  suit  in  chancery  to  recover  land,  against  a 
vendee,  on  the  ground  that  the  vendor  had  pre- 
viously agreed  to  convey  the  same  land,  in  a 
certain  event,  to  the  plaintiff,  the  vendor  or  his 
legal  representatives  ought  to  be  made  parties.** 
On  the  same  point,  the  principal  case  is  cited  in 
Mayo  V.  Murchie.  3  Munf.  381.  388. 
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agreement,  each  bound  himself  to  the 
other,  in  the  penalty  of  two  thousand  pounds 

«I>ecie." 
3(M  •Upon   this  contract,    and  the  evi- 

dence in  the  cause,  the  chief  points 
in  controversy  were  whether,  by  Rowland's 
failure  to  make  William  a  title  to  the  land 
in  Kentucky,  a  liet:  attached,  in  favour  of 
the  latter,  upon  the  particular  tract  called 
Voss's  ;  and,  if  so,  whether  Lewis,  the  pur- 
chaser from  Rowland,  was  bound  by  such 
lien.  All  the  circumstances  are  so  fully  set 
forth  in  the  ensuing-  opinions  of  the  Judges  of 
this  Court,  that  a  farther  statement  by  the 
Reporter  seems  unnecessary. 

November  29,  1804,  the  Chancellor  ap- 
pointed Commissioners  to  ascertain  and 
report  the  respective  values  of  the  said  one 
thousand  acres  of  land  in  Kentucky,  sold  by 
Rowland  Madison  to  John  Gordon,  and  of 
the  laud  devised  to  him  by  his  father,  on 
the        day  of  ,  1784,  when  he  took  pos- 

session, or  was  entitled ;  also  to  report  an 
aoconnt  of  the  rents  and  profits  of  the  de- 
vised lands,  and  of  the  permanent  improve- 
ments made  thereon  since  the  said  Rowland 
took  possession ;"  and  decreed  that,  "upon 
the  plaintiff's  paying  the  defendant  what- 
ever sum  the  value  of  the  devised  land  and 
permanent  improvements  thereon  should 
exceed  the  value  of  the  one  thousand  acres, 
sold  by  Rowland  as  aforesaid,  and  the 
rents  and  profits  of  the  devised  land, 
(if  there  should  be  any  excess,)  then 
the  defendant  should  convey  to  the  plain- 
tiffs the  land  in  controversy,  with  special 
warranty  against  himself,  his  heirs,  and 
all  persons  claiming^  under  him ;  but, 
should  the  value  of  the  devised  land 
and  the  permanent  improvements  thereon, 
as  aforesaid,  fall  short  of  the  value 
of  the  one  thousand  acres  aforesaid,  and 
the  rents  and  profits  of  the  devised  land, 
then  the  defendants  should  moreover  pay 
and  satisfy  to  the  plaintiffs  the  deficiency, 
so  far  as  that  deficiency  may  be  occasioned 
by  the  rents  and  profits  aforesaid,  and  no 
farther."  From  which  decree  the  defend- 
ant appealed. 

Warden,  Wirt,  and  Call,  for  the  appellant, 
contended,  1.  That  the  contract  between 
William  and  Rowland,  having^  been  made 
in  their  father's  life-time,  and  attempt- 
306  ing  to  dispose  *of  a  contingent  inter- 
est expected  to  be  derived  from  him 
at  his  death,  was  contra  bonos  mores,  and 
not  to  be  countenanced  in  a  Court  of  Equity  ; 
in  support  of  which  point,  Justinian's  Code, 
b.  2,  tit.  3,  s.  30,  and  1  Brown's  Civil  and 
Admiralty  Law,  p.  11,  were  cited. (a)  Such 
is  the  role  according  to  the  civil  law  :  but  at 
common  law,  also,  every  contract  inconsist- 
ent with  £^ood  morals  is  void,  (b)  The  case 
of  Nelson  v.  Nelson  (c)  does  not  contravene 
this  position  ;  for,  in  that  case,  the  doctrine 
was  not  settled,  but  mentioned  only  incident- 
ally ;  ao  that  what  fell  from  the  Court  was 
merely  an  obiter  dictum. 

By  Peyton  Randolph,  Botta,  and  Wickham, 
contra,  the  case  of  Nelson  v.  Nelson  was 
relied  upon  as  express  authority.  The 
agreement  was  fair  and  liberal  on  the  part 


(a)  See  2  Com.  Dip.  p.  166,  aad  Jones  on  Bailments, 

p.   15.  10L 

(b)  2  Atk.  221,  Powell  v.  Knowler. 
ic)  1  WasH.  186. 


of  William  ;  and  Rowland  having  unlaw- 
fully sold  and  converted  to  his  own  use  a 
tract  of  land  belonging*  to  his  brother,  his 
desire  to  make  amends  for  that  injury  was  a 
sufiScient  consideration  on  his  part.  The 
contract,  therefore,  was  lawful  and  praise- 
worthy ;  and,  being  under  seal,  an  action  of 
covenant  could  have  been  maintained  upon 
it ;  (d)  since  there  was  nothing  in  it  malum 
in  se.  There  is  a  large  class  of  bonds  in 
England,  called  post-obit  bonds,  which  are 
always  considered  good  where  no  undue 
advantage  has  been  taken  ;  though,  in  cases 
of  injustice*  or  hardship,  equity  will  relieve, 
(e) 

2.  The  counsel  for  the  appellant  farther 
urged,  that  this  contract,  relating,  not  to 
any  immediate  title,  but  a  remote  possibility 
without  present  interest,  was  void.  It  is, 
indeed,  laid  down  in  the  books  that  a  possi- 
bility may  be  assigned,  released,  or  mort- 
g'aged :  but  there  must  be  an  inception  of 
right. (f)  And  even  that  cannot  be  trans- 
ferred to  a  stranger,  (g) 

On  the  other  side,  it  was  objected,  that 
these  authorities  all  related  to  conveyances, 

and  not  to  covenants  to  convey. 
306      The  true  doctrine  is,  that  covenants  to 

convey  possibilities  are  good,  though 
conveyances  are  not.(h) 

3.  The  contract,  even  if  binding  between 
the  parties,  operated  no  lien  upon  the  land  ; 
since  it  did  not  apply  to  the  particular  tract 
called  Voss's.  Indeed,  according  to  the 
evidence,  the  name  Voss's  was  applicable  to 
the  whole  of  a  larger  tract,  of  which  this 
was  the  upper  part.  At  the  time  of  the 
contract,  the  testator  was  living  on  the 
upper  part,  and  William  his  son  on  the  lower, 
which,  however,  was  then  intended  by  the 
testator  for  Rowland.  The  lower  part,  then, 
was  in  contemplation,  and  not  the  upper, 
which  the  testator  (having  changed  his  mind) 
afterwards  devised  to  him.  Suppose  the 
contract  had  specifically  mentioned  this 
lower  part  of  the  tract,  and  the  testator  had 
afterwards  devised  the  upper,  would  the 
Court  have  had  the  power  to  contravene 
the  express  terms  of  the  contract?  If  not, 
neither  have  they  the  power  to  change  it  in 
this  case,  where  the  lower  part  was  as  well 
known  to  have  been  contemplated  as  if  it 
had  been  specifically  mentioned.  If  this 
were  a  mortgage,  would  it  l)e  in  the  power  of 
the  Court  to  shift  the  lien  from  one  tract  of 
land,  and  fix  it  on  another? 

Admitting  the  tract  now  in  dispute  had 
been  the  tract  intended ;  the  contract  could, 
at  utmost,  only  be  regarded  as  a  conditional 
sale,  and  not  a  mortgage  ;  for  the  Botetourt 
land  was  a  mere  ulterior  security,  or  pledge, 
in  case  the  Kentucky  lands  were  not  to  be 
had.  The  breach  of  the  covenant  lies, 
therefore,  in  compensation,  and  the  land 
itself  should  not  be  liable. (i)  A  lien  never 
is  created,  where  the  vendor  has  not  power, 


(d)  Co.  Lltt.  206,  b. 

(e)  Chesterfield  v.  Jan  sen,  1  Atk.  801. 
<f)  10  Co.  60,  b:  2  Co.  67. 

(fir)  11  Mod.  158:  Cro.  Car.  477:  Cro.  Ellz.  601.  Yelver- 
ton  V.  Yelverton:  Hobart,  182,  8  Term  Rep.  93;  Jones 
V.  Roe,  Lessee  of  Perry. 

(h)  I  Atk.  385:  2  P.  Wms.  182.  Beckley  v.  Newland; 
lb.  191.  Hobson  v.  Trevor:  1  Vez.  409,  Wrlfirht  v. 
WrifiTbt. 

(1)  1  Vern.  79.  167:  Popbam  v.  Bamfleld,  2  Vem. 
222;  Woodman  v.  Blake.  2  Vent  852. 
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at  the  time  of  the  contract,  to  bind  the 
estate,  (a) 

In  answer  to  this,  the  construction  put 
upon  the  evidence  was  denied,  and  the  tract 
now  called  Voss's  was  insisted  to  have  been 
the  tract  intended  by  the  parties ;  of  which 
the  appellant  Lewis,  from  his  connection  with 
the  family,  and  being  one  of 'the  administra- 
tors of  William  Madison,  must  have  been 
apprized.  At  any  rate,  it  being  in  proof 
that  Mrs.  Elizabeth  Madison  gave  him 

307  notice,  before  his  last    ♦payment    of 
the    purchase-money,    and    before  he 

received  the  conveyance  this  was  sufiQcient 
to  bind  him.(b) 

But,  4.  for  the  appellant.  This  notice  was 
not  sufficient  to  bind  bim  ;  there  being  noth- 
ing which  shewed  a  lien  on  the  land  in  ques- 
tion. Indeed,  if  sucn  a  lien  could  ultimately 
exist,  it  might  never  have  attached.  For 
aught  that  appears  to  the  contrary,  the  land 
in  Kentucky  may  yet  be  got.  No  eviction 
or  loss  of  that  land  is  proved ;  and  without 
evidence  of  this,  the  heirs  of  William  have 
no  claim  upon  the  Botetourt  land.(c)  Lewis 
therefore  remains  a  bona  fide  purchaser  with- 
out notice,  against  whom  a  Court  of  Equity 
will  never  decree  specific  performance. 

5.  The  proper  parties  are  not  before  the 
Court.  If  the  contract  is  regarded  as  a  mort- 
gage, the  executor  of  the  mortgagee,  and 
not  his  heirs,  should  be  the  plaintiff.(d)  The 
widow  of  Rowland  Madison  was  a  necessary 
party,  because  entitled  to  dower.  If  she  was 
not  so  entitled  in  this  case,  a  man  might  de- 
prive his  wife  of  dower  by  anticipating  and 
passing  ofP  his  acquisitions.  The  personal 
representatives  of  Rowland  were  also  mate- 
rial parties ;  not  only  on  account  of  their 
interest,  but  for  the  sake  of  information. 
Being  possessed  of  his  papers,  they  might,  by 
their  answers,  give  all-important  informa- 
tion. 

To  this  it  was  answered,  that  a  suit  to  fore- 
close a  mortgage  may  be  brought  against 
the  heir  of  the  mortgagor,  without  making 
his  executor  a  party  ;*  and.  by  parity  of  rea- 
son, the  suit  here  being  to  recover  the  land 
specifically,  the  heirs  were  the  proper  plain- 
tiffs. If  the  widow  of  Rowland  Madison  be 
alive,  as  suggested,  (of  which  there  is  no 
proof,)  she  need  not  be  made  a  party.  Her 
dower-right  is  paramount  to  any  other,  and 
cannot  be  affected  by  the  event  of  this  suit. 
The  rule  (though  general)    that  all 

308  persons  interested  *mu8t  be  parties,  is 
yet  liable  to  exceptions,  according  to 

the  circumstances  of  each  case.(e)  In  Col- 
lins V.  Griffiths,  2  P.  Wms.  313,  it  was  de- 
cided that  the  executors  of  a  deceased  obligor 
in  a  joint  and  several  bond  may  be  sued  in 
equity  for  the  debt,  without  making  the 
surviving  obligor  a  part  v.  So,  in  Harris  v. 
Ingledew,  3  P.  Wms.  93,  94,  the  suit  being  to 
subject   lands   devised    to   the   payment    of 


(a)  3  Call.  298.  Walcottr.  Swann;  Moseley,  97,  114. 
119:  1  P.  Wms.  104.  Collins  v.  Plummer. 

(b)  Mitf.  21B:  8  Atk.  304,  Hardinfirham  v.  Nichols; 
lb.  815,  Radford  V.  Wilson:  Sufirden.  487;  2  Eq.  Gas. 
Abr.  68B,  pi.  9,  Jones  \r.  Stanley;  1  Atk.  884.  Wigg  v. 
Wigg:  8  P.  Wms.  807.  TourvUle  v.  Nalsh;  2  Atk.  680, 
Story  V.  Lord  Windsor:  1  Ch.  Cas.  84,  More  v.  May  how. 

(c)  Yancey  y.  Lewis,  4  H.  &  M.  890. 
<d)  1  Ch.  Cas.  51,  Powell,  1047,  1048. 

*Note.  See  Graham's  Ez'rs  v.  Carter,  8  H.  &  M. 
p.  6,  7;  Fell  V.  Brown,  2  Bro.  Ch.  Cas.  2T9:  8  P.  Wms. 
838.  note  A. 

(e)  Mitf.  89,  146. 


debts,  and  the  devisees  having  been  in  quiet 
possession  eleven  years,  a  sale  was  decreed 
without  the  heir  being  a  party  :  and  in  Dar- 
went  V.  Walton,  2  Atk.  510,  where  one  part- 
ner was  out  of  the  kingdom,  the  partner 
before  the  Court  was  compelled  to  pay  the 
whole  demand.  In  this  case,  the  fact  is  es- 
tablished that  Rowland  Madison  died  insol- 
vent, in  another  State  ;  and  there  is  nothing^ 
in  the  record  to  show  who  his  representatives 
were,  or  whether  he  had  any.  But,  if  their 
names  were  known,  the  act  of  Assembly, 
which  authorizes  proceedings  against  absent 
defendants,  applies  only  to  cases  where  a 
plaintifiF  wants  a  decree,  but  does  not  compel 
him  to  proceed  against  them.(f)  Here  the 
plaintiff  did  not  want  the  representatives  of 
Rowland  Madison  to  be  parties,  as  nothing 
could  be  got  from  them.  It  was  the  duty 
of  the  defendant  to  have  called  upon  them 
for  aid,  if  he  wanted  the  information  they 
could  furnish. 

In  reply,  it  was  said  there  was  no  proof  of 
the  insolvency  of  Rowland  Madison  ;  neither 
was  it  averred  in  the  bill,  or  provedf  that  his 
heirs  resided  in  Kentucky.  But,  if  such  were 
the  case,  the  plaintiffs  were  bound  to  make 
the  proper  parties,  not  for  their  own  conven- 
ience, but  the  justice  of  the  case.  The  au- 
thorities cited,  as  exceptions  to  the  general 
rule,  are  not  apposite  to  this.  In  each  of 
those  cases,  the  defendants,  who  were  sepa- 
rately sued,  (or  the  lands  held  by  them,)  were 
considered  individually  responsible  for  the 
whole  claim  of  the  creditor  :  of  course  there 
might  have  been  no  necessity  to  make  other 
parties.  Yet  the  case  from  2  P.  Wms.  313, 
seems  inconsistent  with  the  later  authority  of 
Madox  V.  Jackson,  3  Atk.  406.  In  this 
309  ♦suit,  it  is  essential  that  Rowland 
Madison's  heirs  should  be  parties, 
whether  he  died  insolvent  or  not ;  for  they 
are  interested  in  the  question  concerning 
this  land,  the  title  to  which  is  derived  from 
him.  Besides,  the  derivative  purchaser  has, 
universally,  a  right  to  the  assistance  of  the 
vendor,  or  his  legal  representatives;  be- 
cause they  can  prove  whether  the  contract 
was  discharged  or  not.  They  cannot  be 
examined  as  witnesses,  because  they  are 
interested;  and  the  rule  is  universal  that, 
where,  on  the  ground  of  interest,  a  person 
cannot  be  used  as  a  witness,  he  must  be 
made  a  party,  (g)  If  Lewis,  on  being  cast 
were  to  sue  the  heirs  of  Rowland  for  com- 
pensation, they  might  yet  prove  against 
him,  that  Rowland  satisfied  the  contract 
to  William  ;  for,  not  being  parties  to  this 
suit,  they  would  not  be  bound  by  it.  But 
he  should  not  be  driven  to  this  alternative  ; 
for  a  Court  of  Equity  abhors  circuity  of 
action,  and  ought  to  prevent  multiplicity  of 
suits. (h)  There  was  no  necessity  of  a  de- 
murrer for 'want  of  parties;  for  in  Call  v. 
Scott,  and  Hoover  v.  Donnelly,  there  was 
no  demurrer. (i) 

Tuesday,  May,  29th.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER,  after  reciting  the 
terms  of   the   agreement  between   William 


(f)  1  Rev.  Code,  p.  116,  s.  6. 

(fir)  1  Call,  428,  Harrison  v.  Harrison:  8  H.  &  M. 
818,  Hoover  V.  Donnelly. 

(b)  8  P.  Wms.  838,  Knlfirlit  v.  Knifirht;  How. 
Excheq.  216,  Harr.  Ch.  Pr.  85.  ( last  edit.)  :  16  Vlner. 
248,  pi.  6;  Call  v.  Scott,  (MS.) 

(1)  See  aUo  16  Viner,  267.  pi.  1. 
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Madison  and  Rowland,  proceeded  as  follows: 
To  this  contract  Gabriel  Madison,  a  third 
brother,  was  the  only  subscribing'  witness. 
It  was  proved  by  him  and  recorded  in 
L^exingrton  District  Court,  State  of  Ken- 
tucky, Sept.  18,  1800,  almost  twenty  years 
after  its  execution,  and  six  months  after 
this  suit  was  broug^ht. 

On  the  same  day  that  this  contract  was 
entered  into,  Gabriel  Madison  ag'reed  to  let 
Rowland  have  land  in  Kentucky,  under  the 
proclamation,  to  enable  him  to  comply  with 
that  contract.  William  was  privy  to  this 
ag-reement,  and  afterwards  (as  Gabriel 
thinks)   made  choice  of  1,000  acres  on 

310  Simpson's  *Creek,  in  a  letter  written 
to  Gabriel,    who  had  3,000    acres  in 

Kentucky,  of  which  William  was  to  have 
choice. 

On  the  14th  of  July,  1781,  William  Mad- 
ison conveyed  to  John  Gordon,  1,000  acres 
of  land  on  Boon's  Creek,  Kentucky.  This, 
it  is  said,  is  the  land  which  Rowland 
Madison  had,  previouslv  to  the  above  men- 
tioned contract,  sold  to  John  Gordod,  with- 
out any  authority  from  William,  and 
received  some  trifling-  consideration  for,  from 
John  Gordon.  But  the  consideration  ex- 
pressed in  the  deed,  is  one  hundred  pounds, 
current  money  of  Virginia,  in  hand  paid  by 
Gordon  to  William.  No  other,  or  further 
consideration  is  mentioned. 

On  the  5th  and  6th  of  Noveml)er,  1781, 
John  Craig  and  wife,  by  deeds  of  lease  and 
release  conveyed  to  William  Madison,  four 
hundred  acres  of  land  in  Montgomery 
County,  Virginia,  called  Hand's  Meadow. 
This  land  is  said  to  have  been  given  by 
Craig-  to  Madison,  in  exchange  for  the  1,000 
acres  on  Simpson's  Creek,  which  Gabriel, 
in  behalf  of  Rowland,  was  to  furnish  Wil- 
liam with  ;  but  the  consideration  expressed  in 
the  deed  of  release  is  4001.  current  money 
of  Virginia,  by  Craig  to  William  in  hand 
paid.  Hugh  Crockett  states,  that  he  under- 
stood from  both  Craig  and  Madison,  that 
the  Simpson's  Creek  land,  and  1251.  specie, 
were  to  be  in  full  of  this  land ;  that,  since 
William's  death,  (which  happened  in  March, 
1782,  and  in  the  life-time  of  his  father,)  he 
has  understood  and  believes,  one  Hite  had 
established  a  better  title  to  the  Simpson's 
Creek  lands ;  that  Craig,  in  his  presence, 
applied  to  Gabriel,  in  whom  the  legal  title, 
under  which  William  claimed,  was,  to  make 
him  a  deed,  which  Gabriel  said  he  could 
not  do,  but  would  give  him  in  lieu  of  it 
1,000  acres  on  the  Ohio;  which  offer  Craig 
refused,  and  has  since  informed  the  witness 
that  he  had  got  the  Hand's-Meadow  tract 
back,  and  was  in  possession  of  it ;  though 
the  witness  understood  the  legal  title  thereto 
is  still  in  William  Madison's  heirs,  the 
present  complainants. 

In   March,    1782,    William  Madison    died 

intestate,  and  the  bill  charges  that  Thomas 

Madison,    William   Preston,   and  the 

311  'defendant  Andrew    Lewis,  took  out 
letters  of  administration  on  his  estate, 

and  of  course  that  they  possessed  themselves 
of  and  examined  all  his  papers,  among 
which  the  agreement  first  mentioned  was, 
which  was  by  no  means  a  secret  in  the 
family.  The  answer  denies  that  William's 
papers  were  ever  in  the  defendant's  hands ; 
alleging  that  they  were  delivered  to  Thomas 


Madison,  by  William's  widow  ;  he,  Thomas, 
having  signified  the  advantage  of  his  keep- 
ing the  papers,  as  he  was  a  practising 
lawyer. 

In  March,  1784,  or  before,  John  Madison, 
the  father  of  William,  Rowland,  Gabriel,  and 
Thomas,  died.  By  his  will  he  devised  to  his 
wife  the  plantation  whereon  he  then  lived, 
during  her  life.  And,  as  to  the  lands  whereon 
he  then  lived,  and  whereon  his  son  William 
lived,  he  devised  the  upper  part,  whereon  he 
then  lived,  to  his  son  Rowland,  in  fee-simple ; 
and  the  lower  part,  whereon  William  lived, 
to  William's  widow  for  life,  with  remainder 
to  the  present  complainants.  The  upper 
part,  thus  devised  to  Rowland,  forms  the 
subject  of  the  present  controversy. 

The  bill  charges,  that  at  the  time  of  the 
agreement  entered  into  between  William  and 
Rowland,  as  before  stated,  it  was  well  known 
among  the  brothers,  and  others,  that  their 
father  intended  to  devise  that  part,  called 
Voss's,  to  Rowland  in  fee ;  and  that  it  was 
this  identical  land  which  Rowland  bound 
himself  to  give  William  in  recompense  for 
the  Boon's  Creek  land,  (which  he  had  sold, 
as  stated  in  the  agreement,)  in  case  he  failed 
to  comply  with  hi?  engagement,  to  make 
William  a  clear  and  undisputed  title  to  1,000 
acres  of  military  lands :  that  John  Madison, 
the  father,  was  acquainted  with  the  existence 
of  this  contract,  and  by  no  means  disapproved 
of  it ;  as  in  a  will  of  an  early  date  he  had 
devised  the  same  lands  to  Rowland,  and, 
though  shortly  before  his  death,  he  altered 
his  will  in  some  other  respects,  he  continued 
that  devise  to  Rowland  ;  that  the  defendant, 
Andrew  Lewis,  had  married  a  sister  of 
William  and  Rowland,  and  was  unusually 
intimate  with  them  and  their  affairs, 
312  *and  very  high  in  their  confidence 
and  that  of  the  family ;  that  he 
qualified  as  administrator  of  William, 
as  before  mentioned,  and  acted  as  such 
in  a  variety  of  instances ;  whereby,  and 
by  reason  of  his  intimacy  and  connection 
with  the  family,  he  must  have  been  ac- 
quainted with  the  agreement  before  men- 
tioned ;  and,  but  for  the  grossest  negligence, 
might  have  known  of  William's  title  to  the 
land  bequeathed  to  Rowland  by  his  father ; 
notwithstanding  which,  he  purchased  the 
same  of  Rowland ;  and  the  bill  suggests,  as 
a  motive  thereto,  that  a  great  part  of  the 
purchase-money  consisted  in  a  debt  or  debts 
due  to  him  from  Rowland,  who  was,  at  that 
time,  in  circumstances  which  threatened  he 
would  break,  and  who,  since  the  purchase, 
actually  became  insolvent,  after  having* 
removed  out  of  the  State  so  that  Lewis 
believed  he  had  no  other  mode  of  securing 
his  debt,  but  by  that  purchase ;  that  after 
the  purchase,  and  before  any  conveyance  was 
made  from  Rowland  to  Lewis,  Elizabeth 
Madison  was  appointed  guardian  to  her 
daughters,  and  gave  Lewis  notice  she  would 
institute  a  suit  for  Voss's,  (the  land  in  con- 
troversy,) as  she  was  satisfactorily  advised 
Rowland  could  not  make  a  title  to  1,000  acres 
of  military  land  in  Kentucky ;  notwithstand- 
ing which,  Lewis  paid  up  the  balance  of  the 
purchase-money  to  Rowland ;  that  Rowland 
never  did  tender  or  survey  the  1,000  acres  of 
military  lands,  which  might  have  been  sub- 
stituted for  the  Virginia  lands,  according  to 
the  agreement ;  and  that  the  Kentucky  land 
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is  worth  from  3,000  to  5,0001.,  and  would  be 
preferred  by  the  complainants,  under  exist- 
ing circumstances. 

The  answer  of  Lewis  states  the  devise  to 
^Rowland,  as  made  in  pursuance  of  a  promise 
made  when  he  was  about  to  marry ;  that 
Rowland,  who,  at  his  father's  death,  (early 
in  1784,)  resided  in  Kentucky,  returned 
and  settled  on  Voss*s,  and  resided  there 
till  1790 :  that  being  desirous  of  remov- 
ing again  to  Kentucky,  he  proposed  to 
sell  Voss*8  to  the  defendant,  who,  believ- 
ing the  title  derived  from  his  father  was 
a  good  one,  free  and  clear  from  all  encum- 
brances, purchased  it  at  the  price  of  2,0001. : 
he    admits    that    about  3001.    of    the 

313  *purchase-money  consisted  of  a  debt 
due  from  Rowland  to  himself,  but  de- 
nies the  motive  was  to  secure  that  debt,  as 
Rowland  was  then  solvent  for  a  much  larger 
sum.  He  obtained  possession  in  1790,  having 
made  payment  to  the  amount  of  about  1,8751. 
including  the  above  debt ;  the  sum  of  1251. 
being  left  in  his  hands  towards  discharging 
a  debt  of  Rowland's.  "And  in  that  situation 
the  case  remained  until  some  time  in  the 
year  1792,  when,  to  his  surprise,  the  com- 
plainant Elizabeth  informed  him  of  the  con- 
tract mentioned  in  the  bill."  He  positively 
denies  that  he  had  any  notice  of  the  contract ; 
for,  although  he  was  one  of  William's  admin- 
istrators, and  took  some  care  of  the  estate 
until  the  sale,  yet  his  papers  were  never  in 
his  hands,  but  were  delivered  to  Thomas 
Madison  by  his  widow,  the  complainant  Eliz- 
abeth ;  that  although  Thomas  Madison  drew 
the  articles  of  agreement  between  the  defend- 
ant and  Rowland,  and  the  bond  for  a  title, 
yet  he  gave  him  no  notice  of  the  contract  be- 
tween William  and  Rowland,  as  he  could 
have  proved  if  the  suit  had  not  been  delayed 
till  after  the  death  of  Thomas ;  and  believes 
it  was  kept  a  secret  from  their  father.  He 
admits  that,  after  the  notice  given  him  in 
1792,  as  before  stated,  he  did,  in  pursuance  of 
an  award,  pay  to  Rowland,  1751.  or  there- 
about, and  received  his  title ;  being,  as  he 
supposed,  the  most  prudent  course  for  him  to 
pursue. 

Rowland  Madison's  bond  to  Lewis  to  make 
him  a  title  to  Voss's.  bears  date  December  5, 
1789.  He  removed  to  Kentucky,  as  appears 
by  the  deposition  of  William  Lewis,  in  Octo- 
ber, 1790.  Another  witness,  Hugh  Crockett, 
proves,  that  Mrs.  Elizabeth  Madison,  the 
guardian  of  the  complainants,  and  widow  of 
William,  rode  with  Rowland  and  his  wife  15 
or  16  miles,  when  they  set  out  on  their  jour- 
ney to  Kentucky ;  and  this  it  is  stated  hap- 
pened the  day  before  the  payment,  either  of 
the  balance  of  the  purchase-money,  or  of  the 
principal  part  of  it,  (for  it  is  not  quite  clear 
which  is  meant,  though  I  rather  think  the 
balance,)  by  Lewis  to  Rowland.  Lewis's 
answer  fixes  the  period  when   he  first 

314  *received  notice  from  Mrs.  Madison,  to 
the  year  1792.    Another  witness,  James 

Barnett,  states  that  he  was  present  at  what 
he  conceived  to  be  a  final  settlement  between 
Lewis  and  Rowland,  the  day  before  the  latter 
set  out  for  Kentucky.  Hugh  Crockett,  as  at- 
torney in  fact  for  Rowland,  executed  a  con- 
veyance to  Lewis  for  the  lands,  after 
Rowland  had  removed  to  Kentucky.  This 
witness,  in  answer  to  a  question  whether  he 
did  not  know  that  Lewis  had  notice  of  the 


complainant's  claim  to  Voss's,  t>ef  ore  he  made 
the  deed  under  the  power  of  attorney  from 
Rowland,  answers,  **I  do  not  know  whether 
it  was  before,  or  after,  but  think  it  was  about 
that  time,  that  Lewis  and  Mrs.  Elizabeth 
Madison  had  some  conversation  in  this  de- 
ponent's presence,  respecting  the  complain- 
ant's cl&im,  and  this  deponent  recollects  that 
he  was  apprehensive  of  some  danger  from 
acknowledging  the  deed,  and  took  advice 
upon  the  subject ;  but  the  cause  of  his  appre- 
hension he  does  not  at  present  recollect." 
There  is  no  evidence  whatsoever  to  contra- 
dict that  part  of  Lewis's  answer  wherein  he 
denies  notice  until  1792.  Nor  is  there  any 
reason  to  infer  from  the  publicity,  or  notori- 
ety of  the  transaction  between  the  brothers, 
that  he  had  notice.  And,  although  it  appears 
to  have  been  known  not  only  to  Gabriel 
Madison,  but  to  his  brothers  Thomas  and 
George,  yet  no  communication  or  hint  of  it 
appears  to  have  been  given  by  them,  or  any 
other  person,  to  Lewis.  Rowland,  when  he 
removed  to  Kentucky,  carried  a  considerable 
property  with  him,  in  negroes,  wagons, 
horses,  and  other  things:  and,  though  he 
seems  to  have  been  considered  as  an  extrav- 
agant man,  his  circumstances  at  that  time 
appear  to  have  been  unembarrassed,  and  his 
credit  good. 

I  cannot  agree  with  the  counsel  for  the 
appellant  that  the  contract  between  Wil- 
liam and  Rowland,  for  an  eventual  satis- 
faction for  an  unauthorized  sale  by  the 
latter,  of  the  Boon's  Creek  tract  of  land, 
which  belonged  to  the  former,  was,  under 
the  circumstances  of  this  case,  contra  ^nos 
mores.  If,  as  stated  in  the  answer,  and 
perhaps   in  some  other  parts  of  the  record, 

their  father  in  contemplation  of  Row- 
315      land's  *marriage,    had    made    him    a 

promise  to  give  him  a  particular  tract 
of  land,  I  can  see  nothing  immoral  in  a 
promise,  to  his  brother,  eventually  to  make 
him  satisfaction  for  the  wrong  he  had  done 
him,  out  of  that  land,  when  he  should  come 
into  possession  of  it ;  if  he  did  not  before 
make  him  a  compensation  in  the  manner 
stipulated  by  their  agreement.  And,  if  such 
a  promise  had  been  proved,  and  the  land 
which  was  the  subject  of  it,  clearly  identified, 
I  do  not  know  how  a  Court  of  KJquity  could 
have  refused  to  decree  a  specific  performance 
of  that  agreement  between  the  parties  them- 
selves, or  their  legal  representatives,  (a )  B  ut 
I  am  not  satisfied,  from  any  thing  in  this 
record,  that  the  father  made  any  such  prom- 
ise ;  or,  if  he  did,  whether  it  ought  to  he  un- 
derstood as  relating  to  the  upper  or  the  lower 
part  of  the  tract  called  Voss's.  Nor,  per- 
haps, would  this  be  a  matter  of  any  impor- 
tance, if  this  suit  had  been  brought  against 
Rowland  in  his  life-time  for  a  specific  per- 
formance of  this  agreement  between  himself 
and  his  brother.  But  that  not  being  the 
case,  the  question,  between  the  present  par- 
ties, must,  I  conceive,  turn  upon  points  alto- 
gether different ;  since  the  question  of  notice 
seems  to  be  naturally  connected  with  that  of 
certainty.  The  written  contract  between 
Rowland  and  William  Madison,  is  entirely 
defective  in  this  particular.  According  to 
the  grammatical  sense  of  it,  it  would  appear 
to  relate   to  some  lands  in  Virginia,  which 


(a)  Hobson  V.  Trevor.  2  P.  Wms.  191;  Beckley  v- 
Newland,  lb.  182;  Wrifirhtv.  Wrlfirht,  1  Vez.  409. 
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had  been  before  that  time  devised  to  Row- 
land, bj  some  person  or  other,  and  to  which 
his  title  was  indisputable,  though,  from  some 
cause  or  other,  he  had  not  yet  obtained  the 
possession.  But  who  the  testator  was,  and 
where  the  lands  mig^ht  lie,  within  the  County 
of  Botetourt,  in  the  State  of  Virginia,  can 
no  more  be  discovered  from  this  contract 
than  the  way  of  an  eagle  in  the  air.  Neither 
is  it  more  certain,  if  considered  as  a  contract 
concerning  lands  in  expectancy,  and  to  be 
given  him  by  some  person  not  yet  deceased. 
And,  however  the  maxim  "id  certum  est  quod 
certnm   reddi  potest"   may  apply  to  such  a 

contract,  as  between  the  parties,  or 
316      privies  thereto,  it  has,  I  ^conceive,  no 

application  to  a  stranger,  who  may  be- 
come a  fair  purchaser  for  a  valuable  consid- 
eration. For  such  a  construction  would  tend 
to  lock  up  all  the  property  in  lands  within 
the  State,  and  render  them  perfectly  un- 
alienable. In  contracts  of  this  nature  we  are 
told  by  the  author  of  the  celebrated  treatise 
on  equity,  (a)  that  the  Court  does  not  bind  the 
interest,  but,  instead  of  damages  at  law,  en- 
forces the  performance  in  specie  :  that  is,  as 
I  understand  the  t>ook,  as  between  the  parties 
to  the  contract ;  for,  without  binding  the 
interest,  I  cannot  discover  how  a  purclraser 
of  it  could  be  affected,  (b)  The  rule  in  equity 
is,  that,  where  a  man  is  a  purchaser  without 
notice,  he  shall  not  be  annoyed  in  equity,  not 
only  where  he  has  a  prior  legal  estate,  but 
where  he  has  a  better  title  or  right  to  call  for 
the  legal  estate  than  the  other. (c)  To  apply 
this  ;  A.  being  indebted  to  B.  covenants  with 
him  to  convey  to  him  a  certain  non  descript 
tract  of  land,  which  he  either  hath,  or  ex- 
pects to  have,  by  the  benevolence  of  some 
friend.  A.  afterwards  becomes  possessed  of 
certain  lands  by  devise  from  his  father,  en- 
ters therein,  and  resides  thereupon  several 
years :  C,  without  notice  of  this  covenant 
between  A.  and  B.  purchases  these  very 
lands  ;  pays  the  whole  or  nearly  the  whole 
of  the  purchase-money  to  B.;  obtains  posses- 
sion ;  enjoys  and  improves  the  lands  for  two 
years  ;  and  then  pays  up  the  balance,  and 
obtains  a  conveyance,  but,  previous  to  such 
last  payment,  receives  notice.  Which  of 
these  persons,  in  the  eye  of  equity,  and  rea- 
son, had  the  better  right  to  call  for  the  legal 
estate,  at  the  time  when  C.  obtained  his  con- 
veyance 7  Surely  he  whose  contract  was 
most  clear  and  certain,  as  having  these  very 
lands  and  no  other,  in  contemplation ; 
whereas  the  other  might  be  satisfied  by  a 
hundred  difiFerent  tracts,  provided  they  lay 
in  a  County  containing  several  millions  of 
acres.  Nor  can  I  by  any  means  agree,  that 
the  payment  of  the  balance  of  the  purchase 
money,  (after  notice  of  this  uncertain  con- 
tract,) and  taking  a  conveyance,  shall,  by 
mere    relationship,    be    taken    as    strongly 

against  him,  as  if  he  had  had  the 
317       fullest    and     most    'complete    notice, 

before  he  had  entered  on  the  lands, 
or  paid  a  shilling  of  the  purchase- 
money.  For  the  principle  upon  which  a  Court 
of  Kquity  proceeds  in  setting  aside  con- 
tracts by  subsequent  purchasers,  on  the 
ground   of  notice,  appears  to  be,  that   the 


<a)  1  Fonb.  b.  1.  c.  4, 8.  2. 

Cb>  2  Fonb.  2,  c.  8,  8.  2;  Fremonlt  v.  Dedlre.  1  P. 
"Wms.  490. 

(c>  2  Vem.  000,  Wilker  v.  Bodinffton. 


first  contract  creates  a  specific  lien  upon 
the  lands.  But  that  cannot  be,  where  the 
contract  is  so  uncertain,  as  that,  if  it  were 
immediately  published  in  a  gazette,  no 
stranger  could  be  thereby  admonished 
further,  than  not  to  deal  at  all  with  such 
a  person  for  any  lands,  either  that  he  hath, 
or  thereafter  may  have,  as  long  as  he  lives. 
But  such  a  warning  as  this  must  be  void : 
as  against  all  the  principles  of  social  life 
and  intercourse.  1  agree,  therefore,  to  what 
was  said  in  the  case  of  Walcott  v.  Swann, 
(MS.)  that  those  decisions  which  apply,  on 
this  point,  with  respect  to  a  definite  ascer- 
tained portion  of  property,  will  not  extend  to 
a  vague  and  indefinite  contract  of  this  kind ; 
it  being  a  leading  principle  that,  to  affect  a 
subsequent  purchaser  on  the  ground  of 
implied  notice  of  a  former  title,  there  must 
be  something  to  lead  such  purchaser  dis- 
tinctly to  a  knowledge  of  such  title,  with 
reference  to  the  identical  specific  property  in 
question. 

It  is  material  in  this  case  to  observe,  that 
the  first  notice  which  I^ewis  received  of  this 
contract  was  after  Rowland  Madison  had 
removed  to  Kentucky,  and  had  put  Lrewis 
into  actual  possession  of  the  lands,  having 
before  that  time  received  the  whole  of  the 
purchase-money,  except  a  small  balance,  and 
that  undertaken  to  be  paid  to  a  third  person. 
And  all  this  happened  under  the  eyes  of  the 
widow  of  William,  and  with  the  actual 
privity  and  agency  of  Thomas  Madison,  his- 
administrator.  So  far  as  the  personal  estate 
of  William  might  possibly  be  benefited  by 
the  specific  performance  of  the  contract 
between  William  and  Rowland,  these  cir- 
cumstances would  operate  to  rebut  every 
ground  of  equity  which  either  the  widow  or 
the  administrator  might  pretend  to. 

There  is  still  another  important  point  io 
this  case.  Even  supposing  the  contract 
sufiQciently  certain  to  designate  Voss's 
318  *as  the  subject  of  the  eventual  agree- 
ment between  William  and  Rowland, 
still,  in  respect  to  that  tract  of  land,  there 
was  a  mere  contingent  liability,  in  case 
something,  which  was  convenanted  to  be 
previously  done,  should  not  be  done.  So< 
that  here  was  a  contingency  upon  a  contin- 
gency. Such  contingencies,  even  in  wills, 
are  not  often  favoured.  But  where  they 
occur  in  a  deed,  and,  much  more,  where  they 
relate  to  lands,  which  the  covenantor  neither 
possesses  at  the  time,  nor  even  has  a  scin- 
tilla of  right  to,  either  in  law  or  equity,  I 
believe  no  case  can  be  produced,  and  cer- 
tainly none  has  been  cited,  to  shew  that  they 
have  ever  been  carried  into  effect.  But, 
were  it  possible  that  such  a  double  contin- 
gency, as  this  is,  could  be  considered  as 
proper  to  be  carried  into  specific  execution, 
it  is  further  observable,  that  steps  had  been 
taken  from  its  very  commencement,  by 
Rowland,  to  procure  the  military  lands; 
that  William  made  choice  of  one  tract  of 
1,000  acres  ;  that  upon  its  being  discovered 
that  a  good  title  could  not  be  made  to  that, 
Gabriel  was  ready  to  have  given  another 
tract  of  1,000  acres  on  the  Ohio ;  that  no 
laches  are  imputable  to  I^ewis,  who  was  no 
party  to  that  contract,  in  not  procuring  a 
conveyance  ;  and  that  Rowland  never  parted) 
with  his  1,000  acres,  until  after  Lewis  had 
paid  him  up  fully,  and  had  got  a  conveyance,. 
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for  Rowland,  as  appears  by  Gabriel  Madi- 
son's deposition,  never  sold  this  land  until 
after  the  year  1795.  And,  possibly,  nay, 
probably,  had  the  suit  against  Gabriel, 
which  Walter  Bell  brought  for  a  conveyance 
of  the  Ohio  land,  been  defended  properly, 
no«  decree  would  have  been  made  in  Beirs 
favour  to  the  prejudice  of  the  present  com- 
plainants. So  that  the  contingency  by 
which  Voss's  could  have  been  made  liable, 
did  not  actually  happen  until  several  years 
after  the  land  was  purchased,  entered  upon, 
paid  for,  and  a  conveyance  executed.  Under 
such  circumstances,  I  cannot  regard  L^ewis 
in  any  other  light  than  as  a  fair  pur- 
chaser, without  notice  of  any  actual  charge 
or  encumbrance  on  the  lands  purchased, 
either  at  law  or  equity,  and  therefore  think 
the  decree  erroneous  upon  that  ground.  I 
have  not  considered  the  question  as  to  the 
want  of    parties,   but,    as  at    present 

319  advised,  ^(though  I  mean  not  to  give 
any  opinion  upon  it),  the  representa- 
tives of  Rowland,  and  the  several  represen- 
tatives of  William  seem  necessary  to  have 
been  before  the  Court,  in  order  to  do  complete 
justice,  if  a  decree  for  a  specific  performance 
of  the  contract  should  have  been  thought 
proper.  But,  as  my  opinion  is  not  so,  I  pass 
over  the  question,  and  conclude  with  giving 
my  opinion  that  the  decree  ought  to  be 
reversed,  and  the  bill  dismissed  with  costs. 

JUDGE  ROANE.  This  is  a  biU  brought 
by  Elizabeth  Madison,  as  mother  and  next 
friend  to  her  infant  daughters,  against  the 
appellant.  The  bill  was  exhibited  in  May, 
1800 ;  and  its  object  is,  to  enforce  the  specific 
execution  of  an  agreement  of  October  10, 
1780.  John  Madison,  the  grand-father  of 
the  infant  appellees,  having  died  prior  to 
March,  1784,  when  his  will  was  proved,  it 
follows  that  more  than  sixteen  years  had 
elapsed  between  the  time  when  the  contract 
came  into  existence,  and  might  have  been 
enforced,  (if  at  all,)  subject  to  the  life-estate 
of  the  testator's  widow,  (the  precise  time  of 
whose  death  does  not  appear,)  and  that  of 
the  institution  of  the  suit :  and,  if  a  reason- 
able time  should  also  be  allowed  to  enable 
the  appellees  to  get  a  title  to  the  Kentucky 
land,  which,  in  the  first  instance,  was  to  be 
conveyed  by  Rowland  Madison,  and  for 
which  the  contract  (as  it  related  to  the  Vir- 
ginia lands)  appears  only  to  have  been 
intended  as  a  security,  still  a  very  great 
space  of  time  was  suffered  to  elapse  prior  to 
the  institution  of  the  suit.  In  the  mean  time 
Thomas  Madison  died  in  179-,  who,  as  admin- 
istrator of  William  Madison,  was  possessed 
of  his  papers,  till  about  the  year  1787,  and, 
among  them,  it  is  presumed,  of  the  contract 
now  endeavoured  to  be  set  up ;  and  who  (as 
is  evident  from  the  testimony  actually  given 
in  this  cause)  could  have  thrown  much  light 
upon  the  subject.  Rowland  Madison  was 
also  suffered  to  die  about  the  year  1798,  who, 
possibly,  in  his  life-time,  could  have  de- 
fended himself  more  efficiently  against  this 
claim  than  the  present  appellant  can  ;  and 
whose  papers  and  representatives,  if  even 
they    were   before   the    Court,    might 

320  ^possibly  operate  to  the  same  purpose  ; 
but  his  representatives  are  not  parties 

to  this  suit  I  In  the  mean  time  also  Rowland 
Madison  was  permitted  to  return  from  Ken- 
tucky, and  reside  upon  the   lands  in  contro- 


versy 3  or  4  years,  and  sell  the  same  to  the 
appellant,  for  a  full  and  fair  price,  without 
any  notice  whatever  of  the  encumbrance,  as 
appears  by  the  testimony ;  to  move  away, 
full-handed  as  to  property,  accompanied  on 
part  of  the  journey  by  Mrs.  Madison,  the 
mother  and  next  friend  of  the  appellees,  who 
never  gave  any  kind  of  notice  of  the  claim, 
although  she  or  her  brother  was  possessed 
of  the  papers  before  that  time,  and  although 
she  had,  (as  is  proved  by  J.  Smith,)  between 
1783  and  1788,  frequently  spoken  of  this  con- 
tract, but  that  in  a  confidential  manner.  It 
was  not  until  1792,  perhaps  two  years  after 
the  purchase  by  the  appellant,  that  the  said 
Mrs.  Elizabeth  Madison  apprized  him  of  her 
claim.  As  for  Thomas  Madison,  the  only 
acting  administrator  of  William  Madison, 
and  who  was  possessed  of  his  papers  till  1787, 
(Andrew  Lrewis  having  never  been  possessed 
thereof,)  he  is  not  only  not  proved  to  have 
ever  mentioned  the  contract  to  Andrew 
Lewis,  but,  on  the  contrary,  his  conduct  on 
several  occasions  purport^  that  he  knew  of 
no  effective  lien  theteon,  and,  in  particular, 
in  his  having  drawn  the  title-bond,  of  De- 
cember 5,  1789,  from  Rowland  Madison  to 
Andrew  Lewis.  So,  also,  Mr.  Francis  Pres- 
ton, who,  probably,  as  brother  to  Mrs.  Madi- 
son, was  possessed  of  the  papers  in  question, 
(See  Susannah  Madison's  deposition,)  from 
the  year  1787,  forwards,  not  only  never  men- 
tioned this  claim  to  the  appellant,  or  any- 
other,  but,  in  the  year  1790  or  1792,  wrote  to 
Gabriel  Madison  concerning  the  Simpson's 
Creek  lands,  which  had  been  elected  in 
discharge  of  the  contract;  and  was  there- 
upon informed  by  the  said  Gabriel  Madi- 
son that  he  was  ready  to  convey  them 
upon  getting  the  release  of  Rowland  Madi- 
son. All  these  circumstances  of  assent, 
acquiescence  and  encouragement,  on  the 
part  of  the  natural  friends  and  guardians  of 
the  infants,  and,  above  all,  the  suffering  Row- 
land Madison  so  long  to  possess,  and  then  sell 
out  the  land,  without  objection,  would 
321  *be  undoubtedly  powerful  enough,  of 
themselves,  to  put  an  end  to  this  con- 
troversy, but  for  the  consideration  (as  to 
which,  however,  I  mean  to  pass  no  opinion 
in  this  case)  of  the  very  great  tenderness 
shewn  to  the  interests  of  infants  in  the  Courts 
of  Equity.  The  land,  which  is  now  sought 
for  by  the  appellees,  was  not  only  not  de- 
manded within  a  reasonable  time,  but  a  good 
reason  is  found  therefor,  in  that  William 
Madison,  in  his  life- time,  had  elected  the 
Simpson's  Creek  lands,  and  conveyed  them, 
with  a  general  warranty,  to  Craig,  who  was 
extremely  importunate  to  get  those  identical 
lands,  and  those  only.  A  conduct,  therefore, 
marked  by  all  the  foregoing  circumstances, 
and  a  delay  arising  from,  if  not  accounted  for, 
by  the  consideration  of  the  conveyance  of 
the  Simpson's  Creek  lands  to  Craig,  (which 
also  is  not  to  be  affected  by  the  subsequent 
arrangement  with  Craig  in  this  particular,) 
ought  not  to  operate  injuriously  to  the  ap- 
pellant :  nothing  in  our  code  of  equity  could 
possibly  have  that  effect,  (as  I  have  before 
said,)  but  the  extreme  tenderness  of  that 
code  for  the  rights  of  infants  ;  if  even  that 
consideration  should  be  found  to  turn  the 
scale,  under  all  the  circumstances  of  this 
case. 
It  is  not  necessary,  however,  to  decide  this 
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cause  upon  the  forei^oiug  grouads.  It  is  not 
necessary  to  decide  whether  that  mother  who, 
as  natural  guardian  to  her  children,  has 
brought  this  suit  in  the  character  of  next 
friend,  was  also  competent  by  her  acts  and 
conduct  to  bind  them  ;  nor  whether  the  acts 
of  even  the  whole  congeries  of  their  natural 
and  constituted  friends  and  protectors  were 
competent  to  work  this  effect.  This  cause 
may  well  go  off,  on  ordinary  grounds,  and 
independently  of  all  the  foregoing  consider- 
ations. 

The  question  before  us  is,  (for  such  is  the 
prayer  of  the  bill,)  whether  the  appellees  are 
entitled  to  a  conveyance  of  the  specific  tract 
of  land  now  in  question.  Putting  out  of 
this  case  so  much  of  the  contract  of  April  10, 
1780,  as  relates  to  the  military  land,  which 
appears  to  have  been  the  principal  object 
contemplated  by  the  parties,  and  on 
2Z2  that  *ground,  perhaps,  accounts  for 
the  vagueness  of  the  contract  taken  in 
relation  to  the  Virginia  lands,  let  us  examine 
this  contract,  in  relation  to  the  lands  last 
mentioned.  That  contract  is  to  convey, 
eventually,  *'his"  (Rowland  Madison's) 
and  in  Botetourt ;  and  again  to  convey 
"his  land  willed  to  him,"  when  he  comes  to 
the  possession  of  it ;  and  that  he,  Rowland 
Madison  y  will  make  William  Madison  a  title 
to  "the  land,"  first  "having  both  tracts 
valued."  *c. 

While  the  first  expression  in  this  contract, 
**his"  land,  would  seem  to  import  that  the 
land  contemplated,  was  land  of  which  Row- 
land Madison  was  then  possessed,  or  to  which 
he  was  at  least  entitled,  the  second  expres- 
sion only  enlarges  that  description  to  land 
then  "willed"  to  him.  It  would  seem  to 
be  incumbent  on  the  appellees,  therefore,  to 
shew  that  the  land  in  question  then  stood  in 
that  predicament.  This  call  of  the  contract 
would,  perhaps,  not  t>e  satisfied  by  proving, 
not  that  the  land  was  then  willed  to  Rowland 
Madison,  but  that  it  was  intended  to  be  willed 
to  him  ;  but  it  will  be  found,  on  the  contrary, 
that  the  proofs  do  not  even  come  up  to  this 
mark,  in  relation  to  the  land  in  question. 
The  contract  not  only  contemplates  a  tract 
then  willed  to  Rowland  Madison,  by  the 
terms  of  it,  but  it  also  undoubtedly  contem- 
plates a  specific  tract,  and  not  any  tract 
which  might  thereafter  be  willed.  This  idea 
is  kept  np  in  that  part  which  stipulates  to 
make  a  title  to  "the  land,"  first  having 
"both  tracts"  valued,  &c.;  thereby  evidently 
shewing  that  both  parties  had  their  eye  upon 
a  particular  specific  tract,  the  value  of  which 
they  were  not  themselves  competent  to  agree 
upon,  and  which,  therefore,  they  left  to 
others.  They  had  in  view  a  particular  tract 
on  the  part  of  Rowland  Madison,  and  not 
any  tract  of  land  which  might  thereafter  be 
willed  to  him.  The  cases,  therefore,  which 
go  to  shew  that  possibilities  may  be  passed 
under  a  general  description,  do  not  fit  this 
case,  in  which  the  description  is  not  general. 
The  question  still  recurs,  was  the  tract  now 
in  question  the  one  contemplated  by  the  par- 
ties in  the  contract? 
123  *It  is  admitted  on  all  hands,  that  the 

tract  now  in  question  was  not  the  land 
of  Rowland  Madison  at  the  time  of  the  con- 
tract. It  is  also  admitted,  that  it  was  not 
then  willed  to  him,  as  no  other  will  is  shewn 
than  one  made  more  than  three  years  after- 


wards: but  the  case  will  be  still  stronger 
against  the  appellees,  if  it  be  shewn  that  this 
land  was  not)  at  the  time  of  the  contract, 
intended  to  be  willed  to  Rowland  Madison, 
but  another  tract,  the  destination  of  which 
was  afterwards  changed;  and  which  (and 
not  this  tract)  was  in  the  contemplation  of 
the  parties,  when  the  contract  was  entered 
into,  and  provision  made  for  the  valuation 
thereof ;  and  this  brings  us  to  the  proofs  in 
the  cause. 

It  is  charged  in  the  bill,  that  John  Madison, 
the  father,  had  "intended  to  devise"  (not 
"had  devised")  the  land  in  question,  to  Row- 
land Madison,  as  at  the  date  of  the  contract, 
and  that  this  intention  was  known  to  the 
family  of  John  Madison,  and  others.  The 
answer  states,  as  upon  belief,  that,  at  the 
time  of  the  contract,  William  Madison  and 
Rowland  Madison  did  not  expect  their 
father  would  devise  Voss's  to  Rowland  Madi- 
son, but  the  lower  tract,  which  was  after- 
wards devised  to  the  appellees.  This  denial 
in  the  answer  is  abundantly  supported  by 
Hugh  Crockett,  who  is  admitted  to  be  very 
respectable,  was  much  confided  in  by  the 
testator,  and  perhaps  had  better  opportunities 
of  knowing  his  sentiments,  on  this  subject, 
than  any  other  person.  He  says  that  the 
testator,  in  his  life-time,  repeatedly  informed 
him,  that  it  was  his  intention  to  give  Row- 
land Madison  the  lower  part  of  the  tract  of 
land  called  Voss's,  and  to  William  Madison 
the  upper  part ;  and  that,  in  consequence  of 
this  intention  so  expressed,  Rowland  Madi- 
son did  actually  plant  fruit  trees  on  the 
lower  part ;  that  afterwards,  shortly  before 
the  marriage  of  Rowland  Madison  with  Miss 
Lewis,  and  after  the  death  of  William  Madi- 
son, John  Madison,  the  testator,  expressed 
an  intention  of  changing  the  disposition  of 
the  said  tract,  so  as  to  give  to  Rowland  Mad- 
ison the  upper  part,  (now  in  question,)  and 
to  give  to  William  Madison's  children  the 
lower  part.  Nothing  can  be  more  con- 
324  elusive  *than  this  deposition,  (in  aid 
of  the  answer,)  to  shew,  that  it  was 
after  the  date  of  the  contract,  and  also  after 
William  Madison's  death,  that  the  testator 
altered  his  intention,  which,  l)efore,  and  at 
the  time  of,  the  contract,  was  to  give  the 
the  lower  tract  to  Rowland  Madison.  That 
tract,  therefore,  and  not  the  tract  now  in 
question,  was  the  one  which  the  parties  com- 
templated  by  their  contract,  and  which,  in 
the  alleged  event,  was  to  be  valued.  This 
deposition  and  answer  is  not  materially  im- 
pugned by  any  evidence  in  this  case.  Let 
us  investigate,  briefly,  those  parts  of  the 
testimony  which  have  been  arrayed  against 
it,  by  one  of  the  appellees'  counsel.  It  has 
been  supposed  that  the  answer  of  the  appel- 
lant, the  bond  of  December,  1789,  and  the 
three  depositions  of  Gabriel  Madison,  George 
Madison,  and  Susanna  Madison,  are  all  in 
opposition  to  the  deposition  of  Col.  Crockett, 
in  this  particular. 

It  was  supposed,  in  the  first  place,  that  the 
answer  of  the  appellant  is  in  collision  with 
Crockett's  deposition.  If  that  counsel  was 
serious  in  this  idea,  he  has  viewed  that  an- 
swer through  a  very  different  medium  from 
what  I  have  done.  There  is  nothing  in  it,  in 
my  judgment,  which  carries  the  semblance 
of  such  an  idea.  Again,  he  supposed  that 
the  bond  of  December,  1789,  from  Rowland 
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Madison  to  Andrew  Lewis,  in  wiiich  he  con- 
tracts to  convey  "Voss's,"  willed  to  him  by 
his  father,  to  the, said  Lewis,  was  also  in 
conflict  with  that  deposition.  Setting^  aside 
the  testimony  shewinfz:  that  John  Madison's 
intention,  respecting  this  land,  was  inter- 
mediately changed,  it  is  difficult  to  conceive 
how  an  admission  that  a  tract  of  land  was 
willed  to  a  man,  on  the  5th  of  December, 
1789,  amounts  to  an  admission  that  it  was  so 
willed,  or  intended  to  be  willed,  on  the  10th 
of  October,  1780.  As  to  the  deposition  of 
Gabriel  Madison,  I  can  see  nothing  in  it  go- 
ing, by  any  possibility,  to  shew  that  the 
testator,  on  the  5th  of  December,  1789,  had 
willed,  or  intended  to  will,  the  land  called 
Voss's  to  Rowland  Madison.  The  same  may 
be  entirely  said  of  that  of  Susanna  Madi- 
son. There  is,  indeed,  a  general  belief  ex- 
pressed by  George  Madison,  that  it  was 

325  ^understood  in  his  father's  family,  that 
he  intended  to  give  Voss's  to  Rowland 

Madison :  but  this  belief  might  have  arisen 
in  the  mind  of  the  witness  at  a  time  posterior 
to  the  date  of  the  contract,  (which  appears 
from  other  testimony  to  have  been  the  case,) 
and  (even  throwing  this  last  consideration 
out  of  the  case)  is  incompetent  to  outweigh 
the  testimony  of  the  answer,  and  that  of 
Hugh  Crockett,  which  is  very  clear,  circum- 
stantial, and  express,  as  to  this  point,  and 
who  is  accredited  by  this  witness  himself,  as 
to  his  opportunities  of  knowing  the  facts  to 
which  he  deposes,  on  account  of  his  acknowl- 
edged intimacy  with  his  father. 

It  is,  therefore,  neither  shewn  that  the 
tract  of  land  in  question  was  willed  to 
Rowland  Madison  at  the  date  of  the  contract, 
nor  that  it  was  then  intended  to  be  willed  to 
him.  The  proofs  on  this  point  are  entirely 
otherwise ;  and  that  it  was  not  until  after 
the  date  of  the  contract  in  question,  and 
after  the  death  of  William  Madison,  that 
John  Madison's  intention  was  changed  so  as 
to  intend  to  will  Voss's  to  Rowland  Madison, 
which  intention  he  accordingly  carried  into 
effect.  I  will  here  make  one  general  remark  ; 
and  that  is,  that  all  those  parts  of  the  answer, 
of  the  testimony,  of  the  belief  of  the  wit- 
nesses, or,  even  of  that  of  the  appellant  him- 
self, which  seem  to  consider  and  admit  the 
contract  as  applying  to  the  land  called  Voss's, 
prove  nothing,  as  to  the  fact,  whether,  at 
the  date  of  the  contract,  that  tract  was  the 
one  contemplated  by  the  parties,  which,  if 
so  proved,  would  go  to  supply  the  deficiency 
of  the  contract  in  this  particular.  All  these 
may  have  arisen  upon  mere  report,  or  under 
a  belief  that  the  contract  itself,  when  pro- 
duced, or  the  testimony  might  go  to  supply 
that  defect ;  which,  however,  is  not  the  case 
in  the  present  instance. 

My  opinion  therefore  is,  that  the  contract 
before  us  does  not  extend  to  this  land,  under 
any  general  expressions  thereof ;  but,  on 
the  other  hand,  extending  only  to  a  particu- 
lar tract  willed,  or  intended  to  be  willed,  to 
Rowland  Madison,  there  is  a  defect  of  proof 
to  bring  the  tract  in  question  under  that 
contract ;  and  that,  to  say  the  least, 

326  this  fair  and  *bona  fide  purchaser,  for 
full  price,  should  not  be  considered  as 

a  purchaser  with  notice ;  as  the  doctrines  on 
this  subject  do  not  apply  to  vague  and  indef- 
inite contracts ;  but  in  order  to  affect  a 
purchaser  with   notice,   there    ought  to  be 


something  to  lead  to  a  knowledge  of  the 
specific  land  contemplated ;  a  point  which, 
so  far  from  existing  in  this  case  in  favour  of 
the  purchaser,  by  the  means  of  ordinary- 
diligence  on  his  part,  is  not  even  jet  estab- 
lished, (as  applicable  to  the  land  in  question, > 
after  all  the  care  and  pains  of  the  appellees 
to  collect  testimony  upon  the  subject. 

This  case,  therefore,  being,  upon  the 
merits,  extremely  clear  for  the  appellant,  in 
every  respect,  I  am  of  opinion  to  reverse  the 
decree,  and  dismiss  the  bill ;  and  this  with- 
out deciding  (as  being  not  necessary  to  be 
decided)  whether  other  parties  are  necessary  ; 
though  my  present  impression  is,  that  they 
are  so. 

JUDGK  FLEMING.  This  being  a  case  of 
much  solicitude  and  of  considerable  interest 
to  the  contending  parties,  I  have  examined 
the  record  with  great  attention  ;  and  thoug^h 
it  seemed,  at  first  view,  not  a  little  compli- 
cated, it  appears  to  me,  on  a  thoroug-h  inves- 
tigation, a  very  plain  case ;  and  as  it  has. 
been  fully  and  ably  discussed  by  the  Judges 
who  have  preceded  me,  I  shall  briefly  notice 
only  what  appears  to  me  the  most  material 
points  in  the  cause. 

By  the  agreement  10th  of  October,  1780, 
between  William  and  Rowland  Madison,  the 
latter  (in  lieu  of  1,000  acres  of  land  on  Boon's 
Creek,  belonging  to  William,  which  Rowland 
had  sold  to  Grordon,  and  for  which,  by  a. 
former  agreement,  he  was  to  give  his  land 
in  Botetourt  in  exchange)  was  to  make 
William  a  title  to  the  same  quantity  of  land» 
obtained  by  a  military  warrant,  agreeable 
to  his  majesty's  proclamation,  and  clear  of 
any  disputes  whatsoever ;  but  in  case  the 
said  Rowland  should  not  do  this,  he  agree» 
that  the  first  bargain  shall  be  binding  on 
him  ;  "that  when  he  comes  to  the  pos- 
327  session  of  his  land  willed  to  *him,  that 
he  will  make  the  said  William  a  title 
for  the  land ;  first  having  both  tracta. 
valued,"  &c. 

This  agreement  was,  no  doubt,  understood 
by,  and  binding  between,  the  parties,  and 
their  respective  representatives ;  but,  even  if 
it  had  been  made  public,  and  recorded  in  due 
time,  it  appears  to  be  too  vague  and  uncer- 
tain (no  particular  land  being  described 
therein)  to  affect  anv  third  person,  and 
especially  a  fair  purchaser  for  a  valuable 
consideration,  without  the  smallest  notice  of 
that,  or  any  other  agreement,  between 
William  and  Rowland  Madison  being  in 
existence. 

It  appears  that  the  will  of  John  Madison, 
the  father,  by  which  the  land  in  controversy 
called  Voss's,  was  devised  to  Rowland,  wa» 
dated  the  10th  of  December,  1783,  more  than 
three  years  after  the  date  of  the  contract  ^ 
and  in  which  land  the  widow  of  the  testator 
(who  died  before  the  month  of  March,  1784> 
had  an  estate  for  life.  That  Rowland  Mad- 
ison was  resident  in  the  State  of  Kentucky 
at  the  death  of  his  father,  and  some  years 
thereafter  (probably  on  the  death  of  his. 
mother)  returned  to  Virginia  and  settled  on 
Voss's,  where  he  resided  several  years ;  and 
in  December,  1789,  sold  the  land  to  the  ap- 
pellant for  2,0001.  to  whoiii  he  executed  a 
bond  in  the  penalty  of  4,0001.  to  make  him  a 
title,  on  or  before  the  1st  of  September,  179G» 
After  the  purchase  the  appellant  removed  to, 
and  settled  on,  Voss's,  where  he  remained 
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quietly  until  some  time  in  the  year  1792, 
when  Mrs.  Elizabeth  Madison  informed  him 
of  the  contract  between  William  and  Row- 
land Madison  as  stated  in  the  bill;  which  the 
appellant  expressly  swears  in  his  answer 
was  the  first  information  he  ever  received 
concerning  that  contract;  and  this  is 
strongly  corroborated  by  the  depositions  of  a 
number  of  respectable  neighbours,  in  habits 
of  great  intimacy  with  the  family,  all  of 
whom  declare  they  never  heard  of  such  or  any 
other  contract  between  William  and  Row- 
land Madison.  At  the  time  the  notice  was 
given  to  the  appellant,  he  had  been,  about 
two  years,  in  quiet  possession  of  the  premises, 
had  paid  fifteen  sixteenths  of  the  pur- 

328  chase-money;  *and  the  other  sixteenth 
was  retained  to  satisfy  an  unliquidated 

debt  due,  in  certificates,  from  Rowland 
Madison  to  one  Burford,  which  he  had 
assumed  to  pay,  and  afterwards  did  pay. 

Soon  after  the  sale  of  the  land  in  question 
to  L^ewis,  Rowland  Madison,  in  the  year 
1790,  removed  to  Kentucky  (supposed  then 
to  have  been  clear  of  debt)  with  18  or  20 
likely  negroes,  three  loaded  wagons  and 
teams,  and  other  property. 

It  appears  that  Gabriel  Madison,  a  brother 
of  William  and  Rowland,  was  present  at, 
and  the  only  witness  to,  the  aforesaid  agree- 
ment. He  was  at  the  time  possessed  of  3,000 
acres  of  military  land  lying  in  Kentucky, 
such  as  was  therein  described ;  out  of  which 
he  agreed,  in  presence  of  the  parties,  to 
furnish  Rowland  with  1,000  acres,  to  satisfy 
the  contract,  of  which  1,000  acres  William  was 
to  make  choice,out  of  the  3,000  acres  aforesaid. 
He  made  choice  of  a  tract  of  1,000  acres  on 
Simpson's  Creek,  and  exchanged  it  with  one 
Craig  for  a  tract  in  Montgomery  County, 
called  Hand's  Meadow  ;  but,  the  title  of  the 
Simpson's  Creek  land  being  defective,  the 
contract  with  Craig  was  cancelled ;  and 
William  Madison  soon  after  died,  in  the 
year  1782.  And  thus  the  matter  rested  until 
the  year  1792 ;  two  years  after  A.  Lewis,  the 
appellant,  had  purchased  and  got  possession 
of  Voss's,  the  land  in  controversy ;  when 
Mrs.  Madison,  mother  and  guardian  of  the 
appellees,  (for  the  first  time  as  before 
noticed,)  informed  the  appellant  of  the  agree- 
ment between  William  and  Rowland  Madi- 
son; which  for  eleven  years  had  been  a 
secret  except  to  a  few  members  of  the 
family.  It  appears,  too,  from  the  deposition 
of  Gabriel  Madison,  that,  after  the  Simp- 
son's Creek  land  was  lost,  he,  in  order  to 
enable  his  brother  Rowland  to  fulfil  his  con- 
tract with  William,  let  him  have  1,000  acres 
of  land,  of  the  same  description,  on  the  river 
Ohio ;  which,  if  conveyed  to  William's  heirs, 
would  have  completely  satisfied  the  contract ; 
of  which  land  it  appears  that  Rowland  was 
in  possession,  so  late  as  the  year  1795; 

329  and,  after  that  period,  sold  the  *same 
to  Walter  Bell,  to  whom  Gabriel  Madi- 
son, who  had  the  legal  title,  was  afterwards, 
by  a  decree  of  Fayette  County  Court,  com- 
pelled to  make  a  conveyance. 

It  appears  also,  by  the  deposition  of  Ga- 
briel Madison,  that  several  years  before. the 
sale  to  Walter  Bell,  he  was  written  to  by 
Colonel  Francis  Preston,  another  uncle  of  the 
appellees,  in  their  behalf,  requesting  the 
deponent  to  inform  him  what  he  knew  on 
the  subject. 


The  deponent  wrote  Colonel  Preston  for 
answer,  that  he  was  ready  to  convey  to  Wil- 
liam Madison's  heirs  the  1^000  acres  of  Ohio 
land,  provided  he  could  get  Rowland  Madi- 
son's release.  And  if  proper  steps  had  then, 
or  for  a  year  or  two  thereafter,  been  taken 
by  the  friends  of  the  appellees,  who  were 
infants,  a  conveyance  of  the  Ohio  land  would 
have  been  executed  to  them ;  the  primary 
object  of  the  contracting  parties  fulfilled  ; 
and  an  end  put  to  this  controversy.  And  it 
may  be  remembered,  that  the  sole  motive  of 
changing  the  original  agreement  was  to  give 
to  Rowland  Madison  the  option  of  substitut- 
ing 1,000  acres  of  Kentucky  military  land  for 
the  land  he  had  in  expectancy  from  his  fa- 
ther, the  identity  of  which  was  unknown  to 
the  contracting  parties,  and  depended  alto- 
gether upon  a  contingency  that  might  never 
have  taken  place. 

As  to  the  omission  of  making  the  repre- 
sentatives of  Rowland  Madison  parties  to  the 
suit,  the  appellant  ought  not  to  be  aifected 
by  it.  He  has  no  claim  upon  them  ;  and,  I 
conceive,  they  have  none  upon  him.  He  ap- 
pears to  be  a  fair  purchaser,  for  a  valuable 
consideration,  without  notice  of  any  prior 
claim  to  the  land  in  controversy,  and  ought 
to  be  quieted  in  the  possession  of  his  pur- 
chase. I  am  therefore  of  opinion,  that  the 
decree  be  reversed,  and  the  bill  dismissed 
with  costs. 

By  the  whole  Court.  Decree  reversed,  and 
bill  dismissed  with  costs. 
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«Sale  In  Oroaa— Mutual  Mistake— Deficiency— EquU 
table  Rellef.-ln  Crlslip  v.  Cain,  19  W.  Va.  488.  the 
subject  of  abatement  of  the  purchase  money  on  the 
sale  of  land  becaase  of  a  deficiency  in  the  quantity 
is  discussed  at  crreat  length.  Jttdob  Grbbn.  who 
delivered  the  opinion  of  the  court,  makes  an  ex- 
haustive review  of  the  Virg-inia  cases  on  the  sub- 
ject and  criticises  the  decisions  made  therein.  The 
conclusion  reached  by  the  court  may  be  found  in 
foot-note  to  Watson  v.  Hoy,  28  Gratt.  608;  foot-note 
to  Pendleton  v.  Stewart,  5  Call  1 ;  foot-note  to  Ques- 
nel  V.  Woodlief.  8  Call  2ia  In  this  case  (Crislip  v. 
Cain,  10  W.  Va.  438),  the  principal  case  was  cited  and 
discussed  on  pp.  615,  616,  517,  518,  527.  585.  587.  538. 
Judge  Grbbn  remarks  that  the  syllabus  in  the  prin- 
cipal case  is  apt  to  mislead.  He  then  states  the  facts 
in  the  case  and,  after  quoting  from  the  opinions  of 
JXTDGBS  TucKBR  and  ROAKE,  concludes  (p.  518): 
"The  court  (i.  e.,  in  the  principal  case)  obviously 
affirms  the  principles  of  Pendleton  v.  Stewart,  5  Call 
1,  which  distinctly  decided,  that  when  there  is  no 
fraud  in  the  vendor  but  simply  an  innocent  and 
mutual  mistake,  in  which  neither  party  is  more  to 
blame  than  the  other,  as  to  the  quantity  of  the 
land,  and  the  sale  is  a  sale  In  grross,  there  can  be  no 
abatement  of  the  purchase-money  because  of  a 
deficiency  in  the  quantity.  It  further  decides,  that 
if  the  title  to  any  part  of  the  land  is  defective,  and 
the  vendee  being- in  possession  of  it  is  put  to  ex- 
pense in  fortifying  the  defective  title,  he  is  entitled 
to  be  compensated  for  his  actual  cost  and  trouble 
In  thus  f ortif ying^  the  defective  title  of  the  vendor. 
Surely  there  is  nothing*  in  the  case,  which  crives  any 
countenance  to  the  idea,  that  an  abatement  for  a 
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mach,  be  it  more  or  less;  yet  If  It  be  evident  that 
both  parties  were  mistaken  In  a  material  point, 
as  to  tbe  lines  by  which  the  vendor  held,  and  there 
was  no  express  agreement  on  the  part  of  the  pnr- 


deficiency  In  the  number  of  acres,  when  the  land  is 
sold  in  ffross,  can  be  made  in  favor  of  the  vendee, 
simply  because  there  has  been  a  mutual  innocent 
mistake  by  the  parties  as  to  the  number  of  acres  in 
the  tract.  The  very  reverse  of  this,  as  I  under- 
stand the  case,  was  decided.  And  I  presume,  that 
this  was  one  of  the  cases  intended  to  be  referred  to 
in  Tucker  v.  Cocke.  2  Rand.  OT,  where  the  court  said, 
if  Quesnel  v.  Woodlief  (8  Call  218),  was  to  be  con- 
strued as  deciding,  that  such  an  abatement  for  a 
deficiency  was  to  be  made  on  a  sale  in  ffross  became 
of  such  a  mutual  mistake,  then  it  had  been  repeat- 
edly overruled." 

To  the  point  that,  where  a  sale  of  land  is  clearly 
one  in  ffross.  without  reference  to  Its  quantity, 
whatever  the  deficiency,  no  allowance  is  made  to 
either  party  even  when  the  deficiency  is  ffreat,  the 
principal  case  Is  cited  in  Caldwell  v.  Cralff.  21  Gratt. 
137;  Allen  v.  Sh  river.  81  Va.  188:  Cunningham  v. 
MiUner,  82Va.  681;  Farrier  v.  Reynolds,  88  Va.  145, 
13  S.  E.  Rep.  893.  But  the  court  will  always  re- 
quire clear  proof  that  the  vendee  did  affree  to  take 
the  hazard  of  deficiencies  on  himself.  Russell  v. 
Keeran.  8  Leifirh  14,  cltinsr  principal  case.  See  prin- 
cipal case  also  cited  in  Russell  v.  Keeran,  8  Leiffh  17. 

On  this  subject  (<.  e.,  sale  In  ffross  and  sale  by  acre) 
many  foot-notes  of  some  length  have  been  written 
in  this  series  of  reports.  In  addition  to  those  cited 
above,  see  foot-notes  to  Jolllfe  v.  Hlte,  1  Call  801; 
Pendleton  v.  Stewart,  6  Call  1 ;  Key  ton  v.  Brawford, 
5  Lelffh  89:  Russell  v.  Keeran,  8  Leiffh  0;  Blessinsr 
V.  Beatty,  I  Rob.  287;  Caldwell  v.  Craiar,  21  Gratt.  182. 

Same— What  Constitutes—* 'More  or  Less.'*— The 
decisions  In  Virginia  and  elsewhere  have  uniformly 
held  that  when  a  vendor  sold  by  written  contract  a 
tract  of  land  for  a  certain  sum  of  money,  describ- 
ing the  land  and  adding  thereto,  "containing  so 
many  acres  more  or  less,"  specifying  them,  or  any 
other  mode  of  specifying  the  quantity,  which  shows 
that  its  exact  quantity  was  not  intended  to  be  ffiven. 
such  a  contract  or  deed  has  been  Invariably  con- 
strued to  be  a  contract  in  ffross.  and  has  not  been 
construed  to  be  a  contract  by  the  acre,  nor  has  such 
indefinite  specification  of  the  quantity  of  land  ever 
been  construed  as  a  warranty  of  the  number  of 
acres  by  the  vendor  and  as  a  contract,  thus  binding- 
hlm  to  make  it  ffood.  Judge  Gbbbn,  announcing- 
the  opinion  of  the  court  in  Depue  v.  Sergent,  21  W. 
Va.  832,  838.  after  quoting  these  words  from  Crlsllp 
V.  Cain.  19  W.  Va.  pp.  626.  527,  continues  by  saying: 
"This  construction  of  such  a  contract,  that  it  is  a 
sale  in  arost  and  that  there  is  no  warranty  in  such  a 
contract  of  the  quantity,  by  the  vendor,  has  In  most 
cases  been  assumed  and  acted  upon  by  the  court  as 
clear  and  indisputable,  and  no  comment  has  gen- 
erally been  made  on  the  subject;  such  contracts 
are  not  regarded  in  these  respects  as  being  in  any 
degree  ambiguous."  Judgb  Gbben  cites  a  long 
line  of  cases  to  sustain  this  assertion,  among  them, 
the  Virginia  cases  of  JoUife  v.  Hlte,  1  Call  801;  An- 
thony v.  Oldacre.  4  Call  489:  Nelson  v.  Matthews.  2 
Hen.  &M.  164;  Ifullv.  Cunningham,  1  Munf.  830;  Grant- 
land  v.  Wight,  2  Munf.  179;  Bedford  v.  Hickman,  5 
Call  336.  To  the  same  effect,  see  the  principal  case 
cited  in  Trlnkle  v.  Jackson,  86  Va.  242,  9  S.  E.  Rep. 
986:  Graham  v.  Larmer.  87  Va.  229,  12  S.  £.  Rep.  889; 
Stebblns  v.  Eddy,  22  Fed.  Cas.  1195. 

Sale  off  Land-DeNciency-Bquitable  Reiief-nistake. 
—It is  now  well  settled  that  a  mutual  mistake  of  the 
parties  In  a  matter  which  Is  part  of  the  essence  of 
the  contract  and  substance  of  the  thing  contracted 


chaser  to  take  the  risk  upon  himself,  a  Court  of 
Equity  will  give  relief  for  a  deficiency. 
3.  5«iBe— 5«ine— 5«ine— Same— rieasure  of  Relief,  t— 
But  if  the  purchaser  do  not  (by  eviction  or  other- 
wise) lose  the  land  he  expected  to  get;  but  make 
an  entry  for  it  as  vacant  and  obtain  a  patent;  the 
proper  measure  of  relief  is  only  the  amount  of  his 
expenditures  in  procuring  the  patent,  with  a  rea- 
sonable allowance  for  trouble  therein,  and  actual 
costs  of  suit 

3.  Same  — Same— Action  on  Title-Bond.  —  Quaere. 
whether,  in  this  case,  an  action  at  law  could  have 
been  maintained  upon  the  title-bond? 

4.  Same— Relief  In  Equity.— A  purchaser  who  buys  a 
tract  of  land  as  containing  so  many  acres,  more 
or  less,  and  agrees  to  take  upon  himself  the  risk, 
as  to  lines,  or  quantity,  (appearing,  also  better 
acquainted  with  the  land  than  the  vendor,  against 
whom  there  is  no  proof  of  fraud.)  is  not  entitled 
to  any  relief  in  equity,  for  a  loss  relating  to  the 
risk  undertaken. 

Peter  Hull,  the  appellant,  broug^ht  a  suit 
in  the  Superior  Court  of  Chancery  for  the 
Staunton  District,  against  Robert  Cunning- 
ham, sen.  to  be  allowed  a  deduction  from 
certain  bonds  for  purchase-money,  on  account 
of  a  deficiency  in  land  sold  and  conveyed.  A 
title-bond,  dated  the  29th  of  January,  1796, 
bound  tbe  said  Robert  Cunningham  to  make 
to  the  said  Peter  Hull  '*a  good  and  sufficient 
deed,  in  fee-simple,  for  a  certain  tract  of  land 
known  by  the  name  of  Crab  Bottom,  lying 
in  Pendleton  County,  said  to  contain  370 
acres,  be  it  more  or  less,  clear  of  all  encum- 
brances, on  or  before  the  first  day  of  next 
August,  to  wit,  all  that  tract  left  him  by  his 
father  John  Cunningham,  deceased."  The 
deed,  executed  the  2d  of  September,  1797,  for 
the  purpose  of  complying  with  the  condition 
of  this  bond,  was  for  the  same  tract  of  land, 
setting  forth  the  boundaries  according  to 
certain  deeds  of  lease  and  release,  of  record 
in  Augusta  County,  from  James  Trimble  and 


for.  win  be  corrected  by  a  court  of  equity  and  may 
be  good  ground  for  rescinding  the  contract  or  ex- 
ecuting it  on  equitable  terms  of  compensation, 
according  to  circumstances,  even  though  the  con- 
tract be  In  writing  and  required  to  be  so  by  the 
statute  of  frauds.  Leas  v.  Eidson,  9  Oratt  278,  cit^ 
ing  principal  case. 

And  the  principle  upon  which  equity  gives  relief 
in  cases  of  deficiency  or  excess  in  the  estimated 
quantity  upon  the  sale  of  lands,  is  that  of  mistake; 
whether  the  mutual  mistake  of  the  parties,  or  the 
mistake  of  one  of  them,  occasioned  by  the  fraud  or 
culpable  negligence  of  the  other.  Blessing  v. 
Beatty,  1  Rob  296,  299,  citing,  among  others,  the 
principal  case.  See  also,  foot-note  to  Blessing  v. 
Beatty,  1  Rob.  287. 

The  principal  case  is  also  cited  in  Cabell  v. 
Roberts,  6  Rand.  582. 

Same— Same— Abatement— Rule.— The  general  rule 
In  the  case  of  an  abatement  on  account  of  deficiency 
in  the  quantity  of  land  sold,  is  to  allow  for  the  de- 
ficiency the  average  price  of  the  whole  land.  Depue 
y.  Sergent,  21  W.  Va.  345,  citing  principal  case:  Nel- 
son V.  Matthews,  2  Hen.  &  M.  164;  Lowther  v.  Com.. 
1  Hen.  &  M.  202;  Blessing  v.  Beatty,  1  Rob.  287; 
Crawford  v.  McDanlel,  1  Rob.  448;  Nichols  v. 
Cooper,  2  W.  Va.  847;  Stockton  v.  Union  Oil  &  Coal 
Co.,  4  W.  Va.  273. 

t3ale  in  Qrost— Material  Mistake— Deficiency— Bqul- 
table  Relief— Measure  of.— See  principal  case  cited  in 
Schilling  V.  Short,  16  W.  Va.  798;  Humphreys  v.  Mc- 
Clenachan,  1  Munf.  600. 
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Sarah  his  wife  to  the  defendant,  dated  the 
17th  and  18th  days  of  Aug^ust,  1761. 

The  bill  charged  that  the  plaintiff  had 
rented  the  said  plantation  and  tract  of  land 
from  the  defendant  for  several  years  before 
the  purchase,  and  had  then  understood  that 
all  the  improvements  belonged  thereto  ;  that, 
before  the  bargain  was  concluded,  the  de- 
fendant, and  the  agent  or  person  who,  it  was 
said,  knew  the  lines,  went  upon  the  same 
with  the  plaintifiP,  and  shewed  him  lines, 
which  they  said  were  the  true  lines,  and 
which  included  all  the  buildings  and  improve- 
ments ;  which  lines  would  appear  by  a  plat 
marked  A.,  (dated  June  20th,  1797,  and  ex- 
hibited with  the  bill,)  containing  340  acres  ; 
that  the  defendant  had  made  him  a  deed  for 
what  he  expected  was  the  whole  of  the  land 
purchased,  but  which  he  found  by  a  survey 
marke<l  B.  was  only  258  acres  ;  being  112  less 
than  the  quantity  mentioned  in  the  bond  ; 
leaving  out  ninety  acres  of  the  most 
331  valuable  land  *shewn  to  the  plaintiff, 
and  the  dwelling-house  and  other  im- 
provements ;  that  the  plaintiff  never  would 
have  purchased  the  said  lacd  had  he  known 
that  the  part  to  which  the  defendant  had  no 
title  did  not  belong  to  the  same.  He  there- 
fore claimed  a  deduction  from  so  much  of  the 
purchase-money  as  remained  unpaid  :  and, 
by  an  amended  bill,  obtained  an  injunction 
to  stay  proceedings  at  law. 

The  defendant,  in  his  answers  to  the  orig- 
inal and  amended  bills,  denied  most  ex- 
pressly that  he  ever  named  any  certain 
quantity  of  land  ;  being  unable  fo  do  so,  from 
a  variety  of  causes,  which  the  complainant 
well  knew  ;  that  the  courses  were  procured 
and  furnished  by  himself  for  the  purpose  of 
making  bim  a  deed.  The  defendant  averred 
that  he  never  was  possessed  of  the  courses 
or  plat ;  that  the  deeds  from  Trimble  and 
wife  had  been  procured  by  his  father  to  be 
made  to  him  when  he  was  very  young  ;  that 
he  had  t>een  many  years  a  prisoner  with  the 
Indians ;  that,  being  involved  in  a  law- 
suit, soon  after  his  return,  about  this  land, 
his  papers  were  filed  in  the  office  of  the  Gen- 
eral Court,  where  they  were  certainly  lost  or 
mislaid  during  the  revolutionary  war,  so  that 
he  could  never  exactly  ascertain  the  quantity 
of  the  land.  He  positively  denied  his  ever 
having  shewn  the  complainant  any  lines  or 
boundaries ;  and  declared  that  no  bargain  or 
purchase  was  ever  made  on,  or  within  sixty 
miles  thereof ;  that  he  lived  at  a  great  dis- 
tance from  the  land,  and  received  his  only 
information  respecting  its  value  from  the 
complainant,  who  lived,  from  his  infancy, 
near  it,  (as  well  as,  for  some  years  previous 
to  the  purchase,  upon  it,)  and  now  holds  lands 
adjoining ;  that  the  complainant  had  fre- 
quently proposed  to  buy  the  land  of  him,  and 
came  to  his  house  and  commenced  the  bar- 
gain, which  was  finished  at  a  neighbour's 
house  ;  that  the  words  **more  or  less"  were 
inserted,  because  the  defendant  was  deter- 
mined not  to  name  any  particular  number  of 
acres ;  "that  the  quantity  of  370  acres  was 
named  (as  the  defendant  verily  believes)  by 
the  complainant  himself,  as  it  was  thought 
proper  to  mention  some  number  in  the  bond 
of  conveyance ;  for  which  reason  the 
332  words  ''more  *or  less"  were  expressed, 
to  shew  uncertainty  with  respect  to 
quantity ;  that,  if  the   tract  had  contained 


one  thousand  acres,  the  complainant  would 
have  been  entitled  to  the  whole  under  the 
agreement,  and  was  perfectly  agreed  and 
satisfied  to  receive  the  premises  sold,  at  the 
price  agreed  upon."  This  answer  stood  un- 
impeached,  and  in  many  parts  was  supported 
by  the  evidence. 

By  a  survey  made  in  the  cause,  it  appears 
that  the  lines  expressed  In  the  deed  com- 
prehend 270  acres.  To  this  the  surveyor 
annexed  a  plat,  shewing  the  form  of  90  acre? 
of  land  which  he  surveyed  for  the  plaintiff, 
November  18th,  1797,  except  a  small  triangle 
(amounting  to  four  acres)  which  was  ex- 
cluded ;  and  observed,  that  the  boundaries 
thereof  appear  to  be  all  old  marked  corners, 
and  were  supposed  to  be  the  boundaries  of 
the  lands  formerly  claimed  by  the  defendant, 
amounting  to  86  acres.  The  buildings  sold 
by  the  defendant  to  the  complainant  were 
actually  upon  this  part  of  the  land.  It  ap- 
pears that  an  entry  was  made  by  a  neighbour 
for  twenty  acres  of  this  part ;  that  Hull  pur- 
chased the  right  of  the  locator,  made  a  far- 
ther entry  for  the  residue,  and,  as  it  seems, 
obtained  a  patent  for  the  whole,  amounting 
(together  with  the  small  triangle  of  four 
acres)  to  90  acres ;  notwithstanding  which, 
he  insisted  that  he  ought  not  to  be  allowed 
for  his  reasonable  charges  and  trouble  only, 
but  for  the  actual  value  of  the  land,  or  at 
least  pro  rata. 

Such  are  the  principal  outlines  of  this  case. 
The  Chancellor  (July  30,  1804)  was  of  opin- 
ion, that  "the  plaintiff's  relief  is  purely 
equitable,  as  it  is  believed  that  he  could 
neither  support  an  action  on  the  agreement, 
nor  deed,  in  the  proceedings  mentioned  ;  but 
that  the  parties  were  mistaken  in  a  material 
point  cannot  be  doubted :  had  the  plaintiff 
brought  his  bill  to  be  relieved  from  his  con- 
tract, and  could  the  Court  place  the  parties 
in  the  same  situation  in  which  they  were 
before  the  contract  took  p][|^e,  the  mistake 
appears  to  be  of  sufficient  magnitude  to  jus- 
tify such  a  measure :  but,  inasmuch  as  the 
plaintiff  has  not  prayed  to  be  released 
333  *from  his  contract,  nor  could  the  par- 
ties be  placed  in  the  situation  in  which 
they  stood  prior  thereto  ;  part  of  the  defend- 
ant's lands  and  improvements,  which  he  had 
held  for  many  years,  and  which  he  might 
have  continued  to  hold  uninterrupted,  (more 
especially,  as,  from  the  report  of  the  sur- 
veyor, the  boundaries  of  the  lands,  said  to 
be  vacant,  appear  to  be  marked  as  boundaries 
of  the  said  defendant's  claim,  and,  as  it  may 
appear,  originally  were  so,)  are  now  held  by 
the  plaintiff  under  a  different  title,  the  Court 
must  endeavour  to  place  the  parties  in  the 
situation  they  must  have  stood,  had  no  mis- 
take taken  place ;  which,  it  is  presumed,  is 
equally  consonant  with  the  principles  of 
equity."  The  plaintiff  was  therefore  directed 
to  exhibit  an  account  of  his  expenditures  in 
procuring  a  title  to  the  vacant  lands,  as  also 
an  account  for  his  trouble  therein,  to  be  al- 
lowed him  (when  reported  to  the  Court)  so 
far  as  reasonable,  together  with  his  actual 
costs  in  prosecuting  his  suits.  From  this 
decree  the  plaintiff  obtained  an  appeal,  which, 
having  abated  by  the  death  of  Cunningham, 
was  revived  against  his  executor. 

Wickham,  for  the  appellant.  The  ground 
for  the  relief  prayed  for  is,  that  land  was 
sold  to  Hull,  to  which  the  vendor  had  no  title. 
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Both  parties  were  ignorant  of  this  circum- 
stance. It  was  generally  understood  in  the 
neighbourhood  that  the  land  in  question  was 
within  the  reputed  boundaries ;  when,  in 
fact,  the  most  valuable  part  of  the  land  was 
vacant,  but  was  afterwards  secured  by  Hull. 
The  question  then  is,  what  is  the  proper 
measure  of  relief  ? 

The  Chancellor  was  mistaken  in  supposing 
that  our  remedy  was  merely  equitable.  I 
contend  that  Hull,  by  the  terms  of  the  bond, 
could  have  maintained  an  action  at  law  upon 
it :  the  obligor  being  bound  to  make  a  ''suffi- 
cient deed  in  fee-simple  for  a  certain  tract  of 
land  left  him  by  his  father."  This  could  not 
be  done  without  making  a  good  title  to  the 
land,  as  he  claimed  it  under  his  father,  and 
as  his  father  held  it.  Acceptance  of 
334  the  deed  was  no  satisfaction  *of  the 
bond ;  for  it  is  not  proved  to  have  been 
accepted  as  full  satisfaction  ;  without  which, 
such  acceptance  could  not  be  pleaded  in  bar. 
The  deed  was  for  part  of  the  land  ;  conveying 
no  more  than  Cunningham  was  entitled  to. 
This  was  only  part  satisfaction,  which  Hull 
had  a  right  to  receive,  as  such,  and  then  to 
resort  to  his  action  for  the  residue. 

If  he  had  brought  an  action  at  law,  the 
measure  of  damages  would  have  been  the 
value  of  the  land.  The  same  ought  there- 
fore to  be  the  measure  of  relief  in  equity. 

Williams,  contra.  From  the  evidence,  it 
is  clear  that  Hull  knew  more  of  the  land  than 
Cunningham,  who  relied  on  Hull  alone. 
Jolliffe  V.  Hite(a)  settled  the  principle  that 
the  original  contract  is  to  be  the  rule ;  and 
that,  if  the  vendee  buys  at  so  much,  more  or 
less,  he  takes  the  risk  upon  himself.  The 
same  rule  prevailed  in  Pendleton  v.  Stuart, 
(b)  Hull,  therefore,  was  entitled  to  no  com- 
pensation ;  but  if  to  any,  certainly  not  to 
more  than  the  Chancellor  had  given  him. 
If  he  considered  Cunningham  bound  to  make 
good  this  land,  he  ought  to  have  given  him 
notice  of  the  vacant  land  before  he  had  per- 
fected the  title  himself;  and  he  should  not 
demand  an  allowance  of  the  full  value  of 
ninety  acres,  with  all  the  improvements,  for 
what  cost  him  not  more  than  ten  dollars. 

Wickham,  in  reply.  The  distinction,  be- 
tween this  case  and  Jolliffe  v.  Hite  and 
Pendleton  v.  Stuart,  is,  that,  in  each  of  those 
cases,  the  purchaser  got  all  the  land  within 
the  specified  limits  :  the  deficiency  was  only 
in  the  number  of  acres.  But  here,  Hull  does 
not  get  the  land  within  the  limits  by  which 
he  purchased  :  an  important  part  of  the  land 
contracted  for  was  not  conveyed  at  all ;  being 
admitted  not  to  be  the  property  of  the  vendor 
As  to  Cunningham's  not  being  acquainted 
with  the  lines  ;  he  certainly  must  have  sup- 
posed the  houses  and  other  improvements  to 
have  been  on  the  tract  which  he  held, 
335  and  *must  have  contemplated  convey- 
ing them  to  the  purchaser.  Nelson  v. 
Matthews, (c)  and  Quesnel  v.  Woodlief,(d) 
are  conclusive  authorities  to  shew  that  he 
was  bound  to  make  good  the  deficiency ; 
since  the  boundaries  expressed  in  his  own 
title  papers  contained  less  than  the  specified 
quantity  ;  and  the  words  "more  or  less"  do 
not  cover  so  great  a  deficiency  as  that  dis- 


(a)  1  Call.  801. 

(b)  MS.  April.  1804. 
(c;  2  H.  &  M.  164. 
<d)  Ibid.  174. 


covered  in  this  case,  but  only  a  reasonable 
allowance  for  small  errors  in  surveys,  and 
variations  in  instruments."  The  measure  of 
damages  should  be  the  value  of  the  land  at 
the  time  of  the  contract ;  according  to  the 
case  of  Nelson  v.  Matthews. 

The  smallness  of  the  sum  paid  by  Hull  to- 
save  the  land  is  a  matter  of  no  consequence. 
Suppose  he  had  sued  for  the  land,  and  been 
defeated,  after  spending  one  hundred  pounds. 
He  could  not  have  recovered  that  sum,  in  ad- 
dition to  the  value  of  the  land.  When,  there- 
fore, he  has  got  the  land  for  a  smaller  sum, 
Cunningham  is  not  entitled  to  the  benefit  of 
his  successful  speculation. 

April  28th,  1810.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER  (after  stating  the  case> 
observed.    This  case  in  many  of  its  circum- 
stances so  nearly  resembles  that  of  Pendle- 
ton V.  Stuart,  that  the  same  reasons  which 
governed  in  that  case  appear  to  apply  to  this, 
in  part.    In  both,  the  purchaser  had  a  much 
better  opportunity  of  knowing  the  lands  than 
the  seller.    Here  the  words  of  the  bond  do 
not  amount  to  a  warranty  of  the  quantity  ; 
inasmuch   as,   in  speaking  thereof,  there  is 
this  caution  used ;  "said  to  contain  370  acres, 
be  it  more  or  less,  to  wit,  "all  that  tract  left 
him  by  his  father  John  Cunningham,   de- 
ceased."   These    circumstances    indicate    a 
contract  in  gross,   and   not  by  the  specific 
number  of  acres.    Neither  the  seller  nor  the 
buyer  appears  to  have  had  access  to  any  title- 
deeds.    The  old  marked   lines  and  corners^ 
noticed  by  the  surveyor  may  have  misled 
them  both  ;  or  may,  in  fact,  be  the  true  line» 
of  the  original  survey,  or  patent,  lost 
336      or  mislaid   among  *the  records  of   the 
General  Court ;  and,  if  so,  Cunnini^- 
ham  was  entitled,  perhaps,  to  a  patent   for 
the  surplus  under  the  46th  section  of  the  land- 
law.     Be  that  as  it  may,  here  has  been  ao 
actual  eviction  or  expulsion  of  Hull  from  the 
lands  not  comprehended  within  the  lines  of 
Cunningham's  deed.     What  then  is  the  dam- 
age he  has  sustained?    Exactly  what   the 
Chancellor  has  supposed.    Had  he  brought  a 
suit  at  law  upon  the  bond,  after  he  had  taken 
up  and  patented  the  lands,  and  thereby  se- 
cured them  to  himself,  a  Jury  could  not  have 
given  him  more  than  the  Chancellor's  decree 
probably    allows    him.     Having    elected    to 
come   into  a  Court  of  Equity,  he  certainly 
cannot  have  vindictive  damages.     Compen- 
sation for  his  trouble,  and  actual  expenses  in 
securing  his  title,  seems  to  me  to  be  the  just 
measure  that  he  is  entitled  to.     Perhaps  the 
decree  ought  to  have  directed  that  Cunning- 
ham should  execute  a  release  of  the  lands 
which  he  has  taken  up  and  patented ;  inas- 
much as,  by  possibility,  the  original  patent 
may  be  found,  and  the  lines  thereof  compre- 
hend the  whole  tract,  which  Hull  now  holds. 
But  I  lay  no  stress  upon  the  omission,  as  that 
possibility    seems  very   remote.     Upon    the 
whole,   I  think   the  decree  ought   to  be  af- 
firmed,  and   the  cause  remanded  to  be  pro- 
ceeded on  to  a  final  decree,  with  this  further 
direction,   that   Hull  should  be    decreed   to 
deliver  up  the  title  bond  given  him  by  Cun- 
ningham,  and  enjoined  from  bringing  suit 
thereon. 

JUDGE  ROANE.  The  grounds  of  the  de- 
cision of  this  Court  in  the  case  of  Pendleton 
V.  Stuart,  are  decisive  of  the  present  case,  and 


I  MUNF. 


Hui«i.  V.  Cunningham's  Ex*or. 


Si7- 


«ven  go  beyond  it.    That  was  a  judgment 
upon  a  written  agreement,  whereby    Stuart 
agreed  to  sell  Pendleton  "1,100  acres  of  land, 
more  or  less,*'  for  3001.    A  bill  to  enjoin  the 
judgment  was  brought  by  the  defendant,  stat- 
ing a  pro  rata  sale,  and  also  a  deficiency  of 
160  acres  appearing  by   an  ex  parte  survey. 
There  was  no  evidence,  however,  support- 
ing the  allegation  of  the  bill,  as  to 
337      *the  pro  rata  sale,  or  varying  the  con- 
tract as  appearing  upon  the  face  of  the 
written   agreement.    The  bill  of  injunction 
was  dismissed  by  the  Chancellor,  and  his  de- 
cree of  dismission  affirmed,  pro  tan  to,  by  this 
Court ;  though  the  same  was  corrected  as  to 
an  omission  in  the  decree,  to  provide  for  pro- 
curing a  title  to  the  land  actually  contained 
within  the  patent.    One  of  the  judges  was  of 
opinion,  that,  if  the  case  had  stood  upon  the 
written  agreement  merely,  he  should  prob- 
ably have  been  of  opinion,  on  the  authority 
of   JolliflPe  V.  Hite,(a)  to  allow  for  the  defi- 
ciency, as  that  deficiency  was  greater  than 
was  reasonably  imputable  to  the  variation  of 
iustrnments ;  and   this  the   rather,  because 
the  agreement  was  not  to  sell  ''a  tract  of  1,100 
acres,"  but  to  sell  "1,100  acres  of  land  ;"  but 
that  the  bill  having  asserted  a  pro  rata  sale, 
and  the  answer  which  was  substantially  re- 
sponsive thereto,  having  stated  a  verbal  com- 
munication, in  which    the  buyer  agreed  to 
take  the  risk   upon  himself,    (there    being 
no  contrary  proof  or  circumstances,)  he  was 
of  opinion   to    affirm  the  decree  upon  the 
merits.     Another  judge   lays    great   stress 
upon  the  con^igruity  of  Pendleton's  residence 
to  the  land,  and  his  better  knowledge  of  the 
quantity  than  Stuart's ;  circumstances  which 
emphatically  exist  in  the  case  before  us. 

These  principles  are  decisive  of  the  pres- 
ent case,  unless  we  say  that  a  party  is  not  as 
competent  to  take  upon  himself  a  risk,  with 
respect  to  the  manner  in  which  the  lines  of 
a  tract  of  land  may  run,  as  with  respect  to 
the  actual  number  of  acres  contained  in  the 
tract.  In  the  case  before  us  it  is  fully  proved, 
that  that  risk  was  taken  upon  himself  by  the 
appellant,  and  that  there  was  no  conceal- 
ment, fraud,  misrepresentation,  or  deception, 
on  the  part  of  the  appellee.  It  is  also  evident, 
that  the  appellee  was  not  only  as  ignorant 
of  the  actual  lines  of  his  tract,  as  the  appel- 
lant, (and  probably  more  so,)  but  sold  the 
land  by  the  gross,  and  was  particularly  care- 
ful not  to  lay  himself  responsible  for  any 
particular  t)oundarie8  or  number  of   acres. 


<a)  1  Call.  801. 


Unless,  therefore,  we  are  prepared  to  say, 
that  it  is  immoral  and  inequitable  for  a  man 

to  pay,  and  another  to  receive,  money 
338      *for  more  land  than  the  one  parts  with 

and  the  other  gets,  under  all  possible 
circumstances  whatsoever,  (thus  excluding 
the  competency  of  a  contracting  party  to  take 
upon  himself  any  risk  as  to  lines  and  quan- 
tity,) a  position  that  was  negatived  in  the 
said  decision  of  Pendleton  v.  Stuart,  and  by 
the  opinion  of  Judge  Pendleton  and  the 
Court  in  the  said  case  of  Jolliffe  v.  Hite,  the 
appellee  was  entitled  to  recover  the  stipulated 
price  in  the  case  before  us. 

My  opinion  is,  that  the  decree  should  be 
affirmed. 

JUDGE  FLEMING.  This  is  a  very  plain 
case.  The  decree  is  right,  and  I  am  not  for 
disturbing  it. 

Decree  affirmed  by  the  unanimous  opinion 
of  the  Court.* 


•Note  by  the  Reporter.  Prom  this  and  other 
cases  It  appears  that,  where  a  purchaser  Is  entitled 
to  relief  in  equity  on  the  ground  of  a  deficiency,  the 
measure  of  relief  depends  upon  circumstances,  if 
the  deficiency  be  very  considerable,  and  the  parties 
can  be  put  in  statu  quo.  the  contract  should  be  re- 
scinded, if  the  purchaser  request  It.  If  the  parties 
cannot  be  put  In  statu  quo,  or  the  purchaser  do  uot 
apply  for  a  rescission  of  the  contract,  an  allowance 
should  be  made  for  the  loss  sustained:  which  allow- 
ance Is,  In  general,  the  value  of  the  land  at  the  time 
of  the  contract,  with  lawful  interest:  (Nelson  v. 
Matthews,  2  H.  A  M.  164:)  the  purchase-money 
furnishing  (as  it  seems)  a  proper  standard  of  that 
value,  where  the  actual  value  does  not  appear  to  be 
different:  Lowther  v.  The  Commonwealth,  l  H.  & 
M.  201,  and  Judob  Fuucnro's  opinion,  2  H.  A  M. 
179;  but  It  seems,  the  actual  value,  when  appearing 
to  be  greater  than  the  purchase-money.  Is  to  be  al- 
lowed. Nelson  v.  Matthews,  Tucksb's  and  Roaiob's 
opinions,  2  H.  &  M.  175,  and  177.  In  this  case,  the 
actual  loss  sustained  by  Hull  beinff  only  his  ex- 
penses and  trouble  in  getting  the  patent,  and  actual 
costs  of  suit,  the  court  allowed  him  no  more :  the 
circumstances  of  his  case  making  it  an  exception 
to  the  g'eneral  rule. 

It  seems  from  Judge  Tucksb's  opinion  in  Nelson 
V.  Matthews,  2  H.  &  M.  177,  that  if  the  purchase- 
money  has  been  paid,  and  the  purchaser  be  evicted 
by  a  superior  title,  the  measure  of  relief  is  the 
valae  at  the  time  of  the  eviction,  and  not  at  the 
tftne  of  the  contract  But  (Thancsllob  Taylor,  In 
Lowther  v.  The  Commonwealth.  1  H.  &  M.  202,  de- 
cided otherwise.    Ideo  qusre. 

In  case  of  a  deficiency  in  land  purchased,  the  sum 
to  be  allowed  as  the  actual  value.  Is,  In  general,  to 
be  estimated  by  the  averacre  value  per  acre  of  the 
whole  purchase,  and  not  by  the  relative  or  intrinsic 
value  of  the  part  lost;  (which  rule  may,  however, 
be  varied  by  circumstances:)  2  H.  &  M.  p.  178; 
but.  In  case  of  an  eviction  of  part,  the  proper  esti- 
mate of  damacres  Is  the  actual  value  of  the  part  lost; 
Ibid.  p.  177:  In  estimating  which,  I  presume,  its 
relative  as  well  as  Intrinsic  value,  should  be  con- 
sidered. 
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At  the  Tbrm  Commbncing  the  First  of  October,  1810. 
in  the  thirty-fifth  year  of  the  common  we  ai,th. 


JUDGES, 

WILLIAM  FLEMING,  Esquire,  PresH.  SPENCER  ROANE,  Esquire. 

St.  GEORGE  TUCKER,  Esquire. 
Attorney-Generai,, 
PHILIP  NORBORNE  NICHOLAS.  Esquire. 


Templeman,  Executor  of  Steptoe,  v.  Steptoe 
and  Others. 

Monday,  October  8, 18ia 

I.  Decree— Interlocutory— What  Constitutes.*— A  de- 
cree, dlsmtssinff  so  much  of  a  bill  as  claims  one  of 
two  separate  subjects  in  controversy,  and  as  to 
the  other,  determininsr  also  the  rlffhta  of  the  par- 
ties, but  directing  an  account  to  be  taken,  is  not 
final  in  any  respect  between  the  parties  retained 
in  CJourt  and  their  le^al  representatives;  but 
subject  to  revision  and  alteration  In  every  part, 
at  any  time  before  a  final  decree:  without  the 
necessity  of  a  bill  of  review. 

a.  Same— Same— Case  at  Bar.— Quaere,  In  such  case, 
whether  any  subsequent  decree  could  affect  the 
risrhts  of  bona  fide  purchasers  of  property  as  to 
which  the  bill  was  dismissed  ? 

3.  Statute  off  Descents— Conttrnctlon— Real  Estate,  t— 
Construction  of  the  5th,  6th,  and  7th  sections  of 
the  act  "to  reduce  into  one  the  several  acts  direct- 
InfiT  the  course  of  descents."  Where  an  infant, 
havingr  title  to  a  real  estate  of  Inheritance  derived 
by  purchase  or  descent  immediately  from  the 
father,  dies  without  issue,  and  with  no  brother  or 
sister,  or  descendant  of  either:  the  father  beinsr 
dead,  but  the  mother  living;  the  rifirht  of  inherit- 
ance is  not  in  abeyance,  but  sroes  in  parcenary  to 
the  brothers  and  sisters  of  the  father,  or  their 
lineal  descendants:  and,  vice  versa,  such  estate 
belnfiT  derived  immediately  from  the  mother;  and 
she  beinff  dead,  but  the  father  living-;  it  g-oes  in 
parcenary  to  her  brothers  and  sisters,  or  their 
lineal  descendants. 

4.  Same— Same— Personalty. t— The  law  was  the  same 

*Decrees—lnterlocutory— What  Constitutes.— On  this  ' 
subject,  the  principal  case  is  cited  in  Manlou  v.  , 
Fahy,  11  W.  Va.  493;  Alexander  v.  Coleman,  A  Munf. 
384:  Royall  v.  Johnson,  I  Rand.  427:  Cocke  v.  Gilpin,  ' 
I  Rob.  85;  Miller  v.  Cook,  77  Va.  819;  Ryan  v.  McLeod, 
82  Gratt  377;  State  v.  Hays,  80  W.  Va.  107, 3  S.  E.  Rep. 
177.  As  to  the  rules  cetermfninfir  whether  a  decree 
is  interlocutory  or  final,  see /oo^nof«  to  Grymes  v. 
Pendleton,  1  Call  64;  foot-note  to  McCall  v.  Peachy.  1 
Call  56;  foot-note  to  Harvey  v.  Branson,  1  Lieigrh  106: 
foot-note  to  Vanmeter  v.  Vanmeters,  3  Gratt.  148; 
foot-note  to  Fleminsr  v.  Bollinfir.  8  Gratt.  292;  foot-note 
to  Rog-ers  v.  Strother,  27  Gratt  417;  foot-note  to 
Cocke  V.  Gilpin,  I  Rob.  21 ;  footnote  to  Ryan  v.  Mc- 
Leod, 82  Gratt.  367;  foot-note  to  Youngr  v.  Skipwith,  2 
Wash.  800:  monosrraphlc  note  on  "Decrees*'  ap- 
pended to  Evans  v.  Spurffin.  11  Gratt  015. 

tStatutes    of   Descents— Construction— Realty— Per- 


as  to  personal  estate,  between  the  1st  of  October. 
1793.  and  the  22d  of  January,  1802. 

This  was  a  suit  originally  brought  in  the 
late  High  Court  of  Chancery  by  James 
340  Steptoe  and  others,  relations  *{oa  the 
part  of  the  father)  of  Edward  Steptoe, 
an  infant,  (who  died  intestate,  unmarried, 
and  without  issue,  on  the  24th  of  May,  1794,) 
against  Elizabeth  Steptoe,  his  mother,  and 
William  Steptoe,  his  paternal  uncle ;  execu- 
trix and  executor  of  George  Steptoe,    hi» 


sonalty.— The  true  construction  of  the  seventh  sec- 
tion of  the  "act  reducing  into  one  the  several  acts 
directlngr  the  course  of  descents"  as  to  the  case  of 
an  infant,  is,  that  if  there  be  no  mother,  etc.,  and 
the  estate  was  derived  from  the  father  or  mother 
the  inheritance  shall  not  be  divided  into  moieties, 
but  the  whole  shall  ffo  to  the  kindred  of  that  parent 
from  whom  the  estate  was  derived.  And  the  law 
was  the  same  as  to  the  distribution  of  unbeqneathed 
personal  estate  belonginsr  to  infants  who  died  be- 
tween the  first  of  October,  1798,  and  the  twenty- 
second  of  January,  1802.  Addison  v.  Core,  8  Munf. 
279,  280,  cltlnff  the  principal  case  to  sustain  the  proi>> 
osltlon. 

Under  the  fifth  section  of  the  acts  of  descents  of 
1792,  where  an  Infant  died  without  issue,  havlnr 
title  to  certain  real  estate  derived  by  descent  im- 
mediately from  the  father:  leaving  no  relations  in 
the  paternal  line,  but  a  grandmother  and  uncle, 
the  (nrandmother  was  not  entitled  to  inherit  any 
part  of  such  estate,  but  the  paternal  uncle  was  en- 
titled to  the  whole.  Ltg-ffon  v.  Fuqua,  6  Munf.  281, 
citinff  the  principal  case.  But  see  Rev.  Ck)de  1819, 
ch.  96.  §$  11, 12;  Ck>de  Va.  1887,  S  2666. 

In  Medley  v.  Medley.  81  Va.  271.  It  is  said:  "By 
our  statute  of  descents  passed  In  1785,  the  common 
law  on  this  subject  has  been  totally  abrogated,  as 
beinsr  repugnant  to  the  spirit  of  our  republican 
Institutions,  and  a  system  intended  to  embrace 
every  possible  case  that  can  arise,  established  in  its 
stead.  This  was  declared  in  Browne  v.  TurberviUe, 
2  Call  390,  by  Judge  Pendlbton,  who  was  a  member 
of  the  committee  that  drafted  the  act  of  1786,  and 
by  Judge  Tuckbb,  in  Templeman  v.  Steptoe,  1  Munf. 
339,  and  it  was  so  decided  In  Davis  y.  Rowe,  6  Rand. 
855." 

On  the  construction  of  the  statute  of  descents, 
the  principal  case  w^as  also  cited  in  Llffhtfoot  v. 
Colffin,  6  Munf.  74;  Davis  v.  Rowe,  0  Rand.  808,450, 
437.  438,  441:  foot-note  to  Browne  v.  TurbervlUe,  2 
Call  890;  foot-note  to  Tomlinson  v.  Dillard,  8  Call  106. 
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father,  for  an  account  and  division  of  cer- 
tain property,  real  and  personal,  of  which  he 
the  said  Edward  Steptoe  died  seised  and  pos- 
sessed, as  his  absolute  estate,  derived  imme- 
diately from  his  father.  The  great  questions 
in  dispute  were,  1st.  The  same  with  that 
decided  in  Tomlinson  v.  Dilliard,  3  Call,  120, 
and  ante,  p.  183,  viz.  whether  Elizabeth 
Steptoe,  the  mother,  was  excluded  from  suc- 
ceeding^ to  such  personal  as  well  as  real 
estate ;  and,  2dly.  If  she  was  excluded, 
whether  the  plainti£Ps  and  the  defendant 
William  Steptoe  were  entitled  to  take  the 
said  real  and  personal  estate ;  there  being 
no  brother  or  sister  of  the  infant,  nor  any 
descendant  of  either.  The  defendant,  Eliza- 
beth Steptoe,  in  her  answer,  observed,  that 
*4f  she  had  a  right  to  her  son's  estate,  some 
of  her  near  connections  might  be  benefited 
by  it ;"  but  did  not  mention  who  they  were ; 
and  nothing  farther  appears  in  the  record  to 
shew  the  names  or  degrees  of  consanguinity 
of  her  relations. 

The  plaintiifs  were  James  Steptoe,  (a 
brother,  of  the  whole  blood,  to  George  Step- 
toe, the  father,)  and  the  descendants  of  four 
sisters,  of  the  half  blood,  to  the  said  George 
Steptoe.  The  defendant,  William  Steptoe, 
was  also  a  brother  of  the  whole  blood. 

The  facts  in  the  case  were  generally 
agreed  by  the  parties ;  and,  on  the  17th  of 
March,  1797,  the  cause  came  on  to  be  heard ; 
when  the  Court,  "being  of  opinion  that  the 
plaintiffs  were  not  entitled  to  any  part  of  the 
slaves  and  personal  estate"  in  question, 
"adjudged,  ordered,  and  decreed,  that  the 
bill,  as  to  the  part  thereof  which  claimed 
the  said  slaves  and  personal  estate,  and 
demanded  an  account  of  the  administration 
thereof,  be  dismissed  ;  but  the  Court  was  of 
opinion  that,  by  the  5th,  6th,  7th,  and  14th 
sections  of  the  act  to  reduce  into  one  the 
several  acts  directing  the  course  of  descents, 
the  defendant  Elizabeth  was  excluded  from 
succession  to  the  real  estate ;"  and 
341  that  the  same  descended  *to  the  plain- 
tiffs and  the  defendant,  William  Step- 
toe, in  certain  proportions  specified  in  the 
decree.  Commissioners  were  therefore  ap- 
pointed to  state  accounts  of  the  said  real 
estate,  and  of  the  profits  thereof  since  the 
death  of  the  said  Edward  Steptoe;  to  allot 
the  same,  according  to  the  said  proportions, 
(subject  to  the  defendant  Elizabeth's  right 
of  dower,)  and  to  report  the  said  accounts 
and  allotments  to  the  Court. 

After  this,  (the  late  High  Court  of 
Chancery  having  been  divided  by  the  act  of 
January  23,  1802) (a)  a  bill  was  exhibited  to 
the  Superior  Court  of  Chancery  for  the 
Williamsburg  District,  on  behalf  of  the 
same  plaintiffs  and  others  omitted  in  the 
former  bill,  and  of  the  widow  and  children 
of  the  former  defendant,  William  Steptoe, 
(who  now  were  plaintiffs,)  setting  forth  the 
former  proceedings  in  the  original  suit, 
"which  by  this  bill  was  sought  to  be 
revived,"  and  stating  that  "before  any 
further  proceedings  were  had  in  the  said 
cause,  or  upon  the  said  interlocutory  de- 
cree, the  said  Elizabeth  Steptoe  and  Wil- 
liam Steptoe  had  both  died,  (the  said  Eliza- 
beth between  the  16th  of  April  and  13th  of 
February,  in  the  year  1802,  and  the  said 
William  in  April,  1803,)   whereby  the  said 


(a)  1  Rev.  Code,  p.  426. 


suit  and  all  proceedings  thereon  became 
abated ;"  that  Samuel  Templeman  was  exec- 
utor of  Elizabeth  Steptoe,  and,  as  such,  had 
possessed  himself  of  all  the  real  and  per- 
sonal estate  of  which  Edward  Steptoe  died 
seised  and  possessed ;  and  that  William 
Steptoe  had  died  intestate.  The  plaintiffs 
had  been  advised  that,  "so  long  as  a  decree 
remains  interlocutory  it  is  amendable  by  the 
judge  who  pronounced  it;  and  that  the  decree 
above  mentioned  was  amendable  by  the 
present  judge,  to  whom  all  the  powers 
respecting  it,  which  that  judge  had,  were 
transferred  by  legislative  authority.  They 
had  also  been  advised  that,  according  to  the 
true  exposition  of  the  acts  of  Assembly  sev- 
erally entitled,  "An  act  to  reduce  into  one 
the  several  acts  directing  the  course  of 
descents,"  and  "An  act  reducing  into  one 
the  several  acts  concerning  wills,  the  distri- 
bution of  intestates'  estates,  and  the  duty  of 
executors  and  administrators,"(b)  "the 
same  were  in  opposition  to  that  part  of 
342  the  said  decree  which  tended  to  'de- 
prive them  of  the  surplus  of  the  slaves 
and  personal  estate  late  of  Edward  Steptoe 
aforesaid,  deceased,  which  exceeded  the 
funeral  expenses,  the  debts  and  all  other 
just  expenses  chargeable  on  the  said  estate." 
They  therefore  prayed  "the  t>enefit  of  all 
the  proceedings  in  the  original  suit,  except 
the  said  interlocutory  decree,  which  ought 
to  be  set  aside,  partly  for  error  apparent  on 
the  face  of  it,  and  partly  because  the  execu- 
tion of  certain  parts  of  it  had  become  impos- 
sible;" that  the  said  Samuel  Templeman, 
"being  in  possession  of  all  the  books  of 
accounts  of  the  said  Elizabeth  Steptoe, 
should  render  an  account  of  her  administra- 
tion of  the  estate  of  George  Steptoe,  and  of 
her  receipts  and  expenditures  out  of  the 
estate  of  her  infant  son  Edward  Steptoe, 
derived  to  him  from  the  said  George* 
together  with  the  receipts  and  expenditures 
of  the  said  Samuel  out  of  the  said  estates, 
since  they  came  into  his  hands ;  and  the 
amount  and  particulars  of  which  they  sever- 
ally consist ;  and  that  a  writ  of  subpoena,  to 
revive  and  answer,  be  directed  to  the  said 
Samuel  Templeman,  executor  as  aforesaid," 
&c. 

To  so  much  of  this  bill  as  claimed  the 
slaves  and  other  personal  estate,  the  defend- 
ant pleaded,  in  bar,  the  decree  of  March  I7th, 
1797,  which,  as  to  those  subjects,  he  contended 
was  final ;  alleging  that  he  "was  proceeding 
to  execute  the  provisions  contained  in  the 
will  of  his  testatrix,  when  he  was  arrested 
by  a  notice  of  the  complainants'  claim,  very 
unexpectedly  ;  for,  from  the  length  of  time 
which  had  elapsed  since  the  said  final  decree, 
he  had  thought  that  the  complainants,  per- 
ceiving the  weakness  of  their  title,  had 
acquiesced  in  the  decision,  and  no  longer 
insisted  on  their  right  to  the  said  slaves  and 
personal  estate :  since  that  period  this  de- 
fendant had  hired  out  the  slaves  whereof  his 
testatrix  was  seised  at  the  time  of  her  death,' 
and  was  ready  to  give  an  account  of  the 
same,  and  of  their  hires,  if  the  Court  should 
so  decree."  As  to  the  other  matters,  he 
answered,  and  said  that  the  Commissioners 
had  assigned  "to  the  said  Elizabeth  Steptoe 
her  dower  in  the  real  estate  of  inheritance 
whereof   Edward  Steptoe,    her  infant  son. 


(b)  I  Rev.  Code.  p.  164.  8.  27. 
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was  seised  at  the  *time  of  his  death, 
and  to  which  she  became  entitled  at  the 
death  of  her  husband  Geor^^e  Steptoe,  but  had 
not  proceeded  to  state  an  account  of  all  the 
said  real  estate,  or  to  allot  the  same  to  the  par- 
ties mentioned  in  the  decree,  agreeably  to  the 
proportions  therein  established  ;  because  the 
parties  entitled  to  the  said  real  estate  of 
inheritance  were  most  of  them  infants,  and 
had  no  representatives  known  to  the  Com- 
missioners ;  and  because  other  difficulties 
afterwards  occurred,  (such  as  the  death  of 
some  of  the  Commissioners,)  neither  did  the 
said  Commissioners  settle  and  adjust  an 
account  (as  they  were  directed  in  the  said 
decree)  of  the  profits  of  the  real  estate  since 
the  death  of  the  said  Edward  Steptoe,  be 
cause,  upon  investigation,  they  found  that 
no  profits  accrued  therefrom  ;  that,  after  the 
allotment  of  her  dower,  the  said  Elizabeth 
Steptoe  had  nothing  to  do  with  the  residue 
of  the  said  real  estate,  but  it  remained  sub- 
ject to  the  disposal  of  the  parties  entitled 
thereto ;  and  that  the  defendant  had  never 
interfered  with,  nor  received  any  profits  of, 
the  real  estate  of  which  Edward  Steptoe 
died  seised." 

The  plaintiffs  filed  a  special  replication  to 
the  plea  of  the  defendant ;  in  which  they 
deny  that  the  decree  of  March,  1797,  was 
final  in  any  respect ;  especially  because  "it 
could  not  have  been  signed  and  enrolled 
agreeably  to  the  language  formerly  spoken 
in  Courts  of  Equity,  and  did  not  authorize 
the  clerk  of  that  Court  to  enter  all  the 
pleadings  in  the  suit  and  other  matters  relat 
ing  thereto,  together,  in  a  book  to  be  kept 
for  that  purpose,  according  to  the  act  of 
Assembly,  in  that  case  made  and  provided, 
entitled  ''An  act  reducing  into  one  the 
several  acts  concerning  the  High  Court  of 
Chancery."(a) 

On  the  8th  of  November,  1805,  "the  cause 
came  on  to  be  heard  on  the  bill,  supplemen- 
tary bill,  the  answer  of  Elizabeth  Steptoe 
and  William  Steptoe,  in  their  life-times,  the 
plea  and  answer  of  the  present  defendant, 
the  replication  thereto,  the  exhibits,  and  was 
argued  by  counsel ;  on  consideration  whereof, 
the  Court  overruled  the  said  plea,  and  was  of 
opinion  that  all  the  real  and  personal 
344  estates  of  Edward  *Steptoe,  which  came 
to  him  from,  or  through  his  father 
George  Steptoe,  became  divisible  among  his 
relations  on  the  part  of  his  father ;  his 
mother,  though  then  alive,  and  her  relations 
on  her  part,  being  entitled  to  no  share  or 
proportion  thereof.  It  further  appearing 
that  the  said  infant,  Edward  Steptoe,  at  the 
time  of  his  death,  left  two  uncles  of  the  full 
blood,  and  the  descendants  of  four  aunts  of 
the  half  blood,  on  the  part  of  his  father 
George  Steptoe,  deceased,"  (plaintiffs  in  this 
suit,)  the  Court  was  of  opinion,  and  decreed, 
"that  the  real  estate,  the  slaves  and  all  the 
other  personal  estate  whereof  the  said 
Edward  Steptoe  died  seised  or  possessed,  in 
possession,  reversion  or  remainder,  where- 
unto  he  derived  title  from  or  through  his 
father  George  Steptoe  aforesaid,  as  well  as 
the  rents,  issues,  and  profits  thereof  since 
his  death,  be  divided,  by  Commissioners, 
into  eight  equal  parts;  that  two  such  parts, 
or  one  fourth  of  the  whole,  be  by  them 
allotted  to  the    said  James    Steptoe ;  other 


(a)  1  Rev.  Code,  p.  07,  a.  40. 


two  eighths,  or  one  fourth,  to  the  family  of 
William  Steptoe,  deceased  ;"  and  one  eiirhth 
to  the  descendants  of  each  of  the  four  aunta 
aforesaid  ;  according  to  certain  proportions, 
specified  in  the  decree.  It  was  also  orderctd, 
that  the  defendant  settle  an  account,  before 
the  said  Commissioners,  of  the  said  Elizabeth 
Steptoe's  administration  of  George  Steptoe's 
estate,  and  of  her  receipts  and  expenditures 
of  the  estate  of  her  infant  son  Edward, 
derived  to  him  from  his  father ;  and  also  an 
account  of  his  own  receipts  and  expenditures 
of  the  said  Edward  Steptoe's  said  estate.'* 
And,  on  the  prayer  of  the  defendant,  an 
appeal  was  granted  him  from  the  said 
decree.* 

Wickham,  for  the  appellant.  The  case  of 
Tomlinson  v.  Dilliard,  precludes  my  making* 
a  point  I  intended ;  that  the  Chancellor's 
decree  of  March,  1797,  was  right,  so  far 
345  as  it  ^respected  the  personal  estate.  I 
will  substitute  another ;  that,  during 
the  life  of  Edward  Steptoc's  mother,  the 
right  of  inheritance  was  in  abeyance,  (b) 

But,  whether  right  or  wrong,  that  decree 
was  final  as  to  the  personal  estate.  The 
claim  of  partition  of  the  real  estate  was  en- 
tirely distinct  from  that  for  division  of  the 
personal.  The  widow,  as  executrix,  had 
nothing  to  do  with  the  land.  I  do  not  deny 
that  several  distinct  claims  may  be  includeid 
in  one  bill ;  but,  where  such  is  the  case,  if 
the  Court  dismiss  the  bill  as  to  one  of  those 
claims,  the  parties  are  out  of  Court  as  to  that. 
The  decree  was  therefore  final ;  and,of  course, 
the  bill  now  in  question  is  a  bill  of  review. 

But,  being  a  bill  of  review,  it  was  not  filed 
within  the  time  the  law  requires.  Though 
when  it  was  filed  is  not  precisely  stated  in 
the  record,  it  sufficiently  appears  to  have 
been  more  than  five  years  after  the  date  of 
the  decree ;  and  this  length  of  time,  by 
analogy  to  the  law  relating  to  writs  of  super- 
sedeas, (c)  is  a  bar  to  a  bill  of  review.  The 
rules  in  Courts  of  Equity  concerning  limita- 
tions of  suits  are  framed  by  analogy  to  those 
which  govern  the  Courts  of  common  law.  In 
England  the  time  within  which  a  writ  of 
error  may  be  brought  is,  by  an  act  of  parlia- 
ment, twenty  years.  The  Court  of  Chancery, 
therefore,  will  not  permit  a  bill  of  review  to 
be  brought  after  twenty  years  ;(d)  which  are 
to  be  computed  not  from  the  time  of  the  en- 
rolment, but  from  the  time  of  pronouncing* 
the  decree.  Applying  the  same  principle  to 
this  country,  the  limitation  here,  on  bills  of 
review,  should  be  five  years  ;  that  being  the 
limitation  upon  writs  of  error  or  supersedeas, 
by  our  act  of  Assembly.  If,  in  this  case, 
there  were  infant  plaintiffs,  not  barred  by 
the  limitation,  others  had  certainly  no  excuse  : 
and,  if  their  rights  are  joint,  (which,  in  my 
opinion,  they  are  not,)  the  disability  of  those 
who  are  of  full  age,  to  prosecute  the  bill, 
might  subject  the  infants  to  the  same  dis- 
ability. 


^ote.  Tbis  appeal  (belnff  from  an  interlocutory 
decree)  was  granted  by  virtae  of  the  discretionary 
power  vested  in  the  Chancellor  by  the  act  "enlarr- 
ing  the  riffht  of  appeal  in  certain  cases,"  passed  the 
83d  of  January,  1708.  See  1  Rev.  Code,  p.  87K.— Note 
in  Original  Edition. 

(b)  2  Tuck.  Bl.  App.  88^2. 

(c)  1  Rev.  Code.  p.  82.  s.  52. 

(d)  Coop.  Eq.  02,  08,  and  the  cases  there  cited.  par> 
ttcularly  Edwards  v.  Carroll,  6  Bro.  ParLCas.  48a. 
and  Smith  v.  Clay,  8  Bro.  Ch.  Cas.  880,  in  note,  and 
Ambl.  646,  S.  C. 
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346  *  Warden,  contra,  relied  on  the  cases 
of  Grymes  v,  Pendleton,  (a)    M'Callv. 

Pcachy,{b)  Fairfax  v.  Muse's  Ex'rs,  and  The 
President  and  Professors  of  William  and 
Mary  College  V.  Hodg^son  and  others, (c)  as 
cases  in  which  it  was  repeatedly  decided,  that 
a  decree  is  not  final  when  any  things  remains 
to  be  done.  In  this  case  the  Chancellor 
mig^ht,  on  the  final  arg-ument,  (even  without 
any  supplemental  bill,)  have  set  the  decree 
aside  as  to  the  personal  estate.  The  bill  could 
therefore  be  considered  only  as  a  bill  of  re< 
vivor,  rendered  necessary  by  Mrs.  Steptoe's 
death.  But,  if  it  was  a  bill  of  review,  there 
is  no  law  of  limitation  upon  that  subject  in 
this  country.  The  52d  section  of  the  Dis- 
trict Court  law  relates  only  to  writs  of  super- 
sedeas or  error  to  judgments  of  inferior 
Courts  ;  between  which,  and  bills  of  review, 
granted  by  a  superior  Court  to  its  own  decrees, 
there  is  no  analogy. 

JUDGE  ROANE  referred  to  Gaskins  v. 
The  Commonwealth,  (d)  as  having  estab- 
lished a  contrary  doctrine. 

Warden.  I  do  not  recollect  that  case.  But, 
at  any  rate,  the  rights  of  infants  are  saved. 
It  appears  that  many  of  the  plaintiffs  were 
infants  when  this  bill  was  filed  ;  and,  I  be- 
lieve, a  considerable  part  are  infants  now. 
How  could  those  of  age  (where  the  parties 
were  so  numerous,  and  some  of  them  infants) 
have  brought  their  bill  of  review  without 
making  them  all  parties  ?  The  whole  must 
l>e  considered  as  bringing  their  suit  together ; 
because  all  persons  interested  must  be  parties. 

As  to  the  question  of  abeyance.  Judge 
Tucker,  in  his  note  to  2  Bl.  p.  107,  has  re- 
ferred us  to  Fearne,  513,  and  526,  which  shew 
that,  in  a  case  of  this  kind,  the  estate  could 
never  have  been  in  abeyance  ;  for  that  can- 
not happen  unless  there  be  no  heir  known. 
Is  there  any  resemblance  between  this 
case,  and  either  of  those  stated  by  Black- 
stone  ? 

347  *  Williams,  on  the  same  side,  quoted 
the   49th    section     of    the    Chancery 

law,(e)  to  shew  what  the  legislature  con- 
sidered a  final  decree.  If  the  decree  of 
March,  1797,  was  final,  the  Clerk  ought  to 
have  recorded  all  the  papers.  Yet  the  cause 
remained  on  the  docket.  There  might  be 
twenty  records  of  the  same  case,  if  dismis- 
sion as  to  part  should  be  considered  as  final. 
In  Qrymes  v.  Pendleton,*  there  was  such  a 
decree  as  this,  though  not  inserted  in  the 
report  of  the  case  :  yet  it  was  decided  to  be 
interlocutory   only.     But    if    this  point  be 


(a)  1  Call.  64. 

(b)  lb.  56w 

<c>  2  H.  &  M.  557. 

Cd)  1  Call.  IM. 

(e>  Relied  on  In  the  replication,  ante,  1  Rev.  Code, 
p.  67. 

♦Note.  It  appears  from  tbe  record  In  the  case  of 
Grymes  and  otbers  v.  Pendleton  and  Lyons,  Ad- 
ministrators of  John  Robinson,  deceased,  that  the 
Chancellor's  decree,  (pronounced  the  28th  of  Sep- 
tember, 1793.)  after  ascertaining  the  sum  to  which 
the  plaintiffs  were  entitled,  sabjectinff  the  unad- 
ministered  personal  estates  of  Philip  Grymes  and 
Presley  Thornton  to  satisfy  the  same,  and  directing 
an  account  of  the  said  personal  estates  to  be  taken 
by  a  Commissioner,  "dismissed  so  much  of  the  bill 
of  the  plaintiffs  as  sonsrht  to  sublect  to  their  de- 
mand the  real  estates  of  the  defendants  derived 
from  their  ancestors  and  testators."  Prom  this 
decree  the  defendants  prayed  an  appeal,  which 
was  granted  by  the  Court  of  Chancery,  but  dis- 
missed by  the  Court  of  Appeals  at  Octobex  term, 
1797.  and  the  cause  remanded  for  farther  proceed- 
ings.—Note  in  Original  Edition. 


against  me,  the  decree  was  nevertheless  cor- 
rect. It  is  not  at  all  important  that  Courts 
of  Equity  have,  by  analogy,  adopted  the 
rules  of  limitation  at  law  ;  for,  if  so,  the 
analogy  must  hold  throughout.  The  act  of 
limitations  must  be  pleaded ;  which  is  not 
the  case  here.  So  in  Kite's  Heirs  v.  Wilson 
and  Dunlap,(f )  this  Court  decided  that  a  re- 
lease of  errors  must  be  pleaded. 

As  to  tTie  right  of  inheritance  being  said  to 
be  in  abeyance,  the  question  is  raised  on  the 
7th  section  of  the  act  of  descents,  (g)  But  the 
case  of  Brown  v.  Turberville,(h)  settled  that 
question  as  to  an  adult ;  and,  from  the  opin- 
ions of  the  Judges  there  pronounced,  it  ap- 
pears that  the  5th  and  6th  sections  ought  to 
be  construed  as  disposing  of  the  estate  in 
the  case  of  an  infant,  so  that,  where  the 
mother  is  excluded  from  inheriting,  it  shall 
go  to  the  brothers  and  sisters,  or  their  de- 
scendants, of  such  infants,  on  the  part  of  the 
father ;  or,  if  there  be  none,  then  to  the 
brothers  and  sisters  of  the  father,  or  their 
descendants.  But  I  do  not  consider 
348  this  *question  important  in  this  case, 
there  being  no  proof  in  the  record  that 
there  are  any  maternal  kindred.  By  the 
14th  section,  then,  if  there  be  no  kindred  on 
one  side,  the  whole  must  go  to  the  other. 

Call,  on  the  same  side,  to  shew  that  the 
appellant  could  not  avail  himself  of  the  act 
of  limitations,  since  it  had  not  been  pleaded, 
cited  Coop.  Eq.  304,  and  2  Vez.  sen.  109, 
Greger  v.  Molesworth.  Jn  1  Bro.  Pari.  Cas. 
%,  Sherrington  v.  Smith,  a  demurrer  was 
allowed  on  the  ground  of  length  of  time  : 
but  it  appears,  from  the  report  of  the  case, 
that  the  equitable  bar  was  set  up  in  the  de- 
murrer ;  and,  according  to  Pry  or  v.  Adams, 
(i)  the  form  is  unimportant,  whether  by  plea 
or  demurrer ;  provided  the  fact  be  stated, 
and  relied  upon  as  a  bar.  But,  here,  it  was 
neither  pleaded  nor  relied  upon.  Mr.  Wick- 
ham's  argument,  that  adults  may  be  barred 
while  infants  are  not,  is  not  applicable  to 
this  case ;  the  decree  being  entire  and  joint, 
though  the  respective  proportions  of  the 
plaintiffs  are  several.  The  only  case  where 
(an  adult  and  infant  being  joined  in  a  judg- 
ment) one  is  bound,  and  the  other  not,  is 
that  of  a  fine,  or  common  recovery ;  but 
those  are  considered  as  conveyances ;  and 
the  adult  is  bound  by  his  conveyance.  A 
joint  judgment,  naught  in  part  is  naught 
in  all.^k) 

The  decree  here  is  joint  to  every  intent 
and  purpose.  A  reversal,  then,  as  to  the 
infants,  must  enure  to  the  benefit  of  the 
adults.  But,  in  equity,  as  the  bar  by  the  act 
of  limitations  azises  only  from  analogy,  it 
is  regulated  by  the  sound  discretion  of  the 
Court,  according  to  the  circumstances  of 
each  case.  (1)  For  example,  the  rule  at  law 
that,  where  the  act  begins  to  run,  it  does  not 
stop,  though  descents  to  infants  or  femes 
covert  intervene,  is  not  permitted  to  operate, 
in  equity,  to  their  injury,  though  it  may  to 
their  benefit.    But 

2.  The  decree  of  March,  1797,  was  not  final ; 


(f )  2  H.  &  M.  aea 

(fir)  1  Rev.  Code.  p.  109. 

<h)  2  Call.  890. 

(i)  1  Call,  891. 

(k)  Styles,  400,  406. 

(1)  Wyatt's  Pr.  Rear.  807,  8  P.  Wms.  8,  Mills  v. 
Banks:  l  Vez.  sen.  906;  Kempy.  Squire,  1  Sch.  &  Lef. 
418,  Bond  v.  Hopkins. 
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for  a  final  decree  is  that  only  which  puts  an 

end  to  the  cause,  and  puts  it  off  the  docket. 

The  reasoning-  of  the  Court  in  Metcalf  *s 

349  *case,(a)  shews    what  is  a  final  judg- 
ment at  common  law  ;  and  may,  by 

analogy,  be  applied  to  the  question  concern- 
ing what  constitutes  a  final  decree.  It  Is 
there  said,  that  **a  writ  of  error  shall  rehear 
all  which  be  parties  to  the  original  writ ;" 
which  shews  that  a  writ  of  error  brings  up 
the  whole  case,  though  there  may  have  been 
judgments  as  to  part  from  time  to  time. 
The  same  doctrine  is  recognised  in  Courts 
of  Equity.  In  Ormston  v.  Hamilton,  (b)  a 
decree,  in  Scotland,  for  part,  was  considered 
there  as  a  final  decree,  but  reversed  in  the 
House  of  Lords  on  that  ground.  What 
is  the  difference  between  a  decree  for 
part  in  favour  of  the  plaintiff,  (which  is  ever 
considered  not  final,)  and  a  decree  dismissing- 
his  bill  as  to  part?  Surely  if  in  one  case  it 
be  not  final,  neither  is  it  so  in  the  other. 
In  Grymes  v.  Pendleton  (before  cited)  there 
was  a  decree  as  to  part :  yet  the  whole  decree 
was  decided  to  be  not  final,  and  the  whole 
cause  was  sent  back  for  farther  proceedings ; 
on  the  ground  that  the  appeal  was  premature. 
If  the  Court  considered  any  part  of  that  de- 
cree final,  why  did  they  not  afifirm  that  part  ? 

The  decree  then  not  being  final,  a  bill  of 
review  was  unnecessary  and  improper.  In 
Triplett  v.  Dunlop,  (MS.)  this  Court  have 
decided  that  there  cannot  be  a  bill  of  review 
to  an  interlocutory  decree.*  In  Eng-land, 
there  may  be  a  rehearing  at  any  time  before 
enrolment ;  and  there  the  practice  is  to  obtain 
it  by  petition.  Until  the  cause  is  matured, 
so  as  that  the  Clerk  should  record  the  papers, 
the  rule  here  is  the  same  as  in  England  before 
enrolment :  but  the  practice  is  by  motion- 

3.  On  the  merits  of  the  last  decree.  The 
difficulties  suggested  have  arisen  from  the 
fallacy  of  considering  the  5th  and  6th  sections 
of  the  act  of  descents  as  disposing  or  donative 
clauses,  when,  in  fact,  they  are  onlv  except- 
ing   clauses ;  excepting,  in  a  certain 

350  event,  a  certain  description  *of  persons. 
Every    other  person   is   left   to    take 

precisely  as  if  those  exceptions  did  not  exist. 
The  7th  section  is  predicated  upon  the  non- 
existence of  the  mother,  brothers,  &c.  ;  but 
the  effect  is  the  same  as  if  there  were  no 
mother  ;  there  being  none  capable  of  taking. 
The  act  of  1785  destroyed  the  common  law 
rule  of  resorting  to  the  blood  of  the  first  pur- 
chaser :  that  of  1790,  c.  13,  restored  it  sub 
modo.  The  question  then  is,  always,  whether 
there  be  a  person  of  that  blood  which  is  her- 
itable. 

Let  us  suppose  that  a  citizen  dies  leaving 
an  alien  brother.  The  words  of  the  section 
are,  **if  there  be  no  mother,  nor  brother," 
&c. :  but,  in  fact,  there  is  a  brother,  though 
not  entitled  to  inherit.  What  then  is  to 
become  of  the  estate  ?  The  answer  should 
be,  "the  case  is  precisely  the  same  as  if  there 
were  no  brother. "  The  case  of  a  half  brother 
before  the  act  of  1785  was  similar  to  this. 
Monstrous  consequences  would  follow  from 
a  contrary  doctrine  ;  a  multitude  of  cases 
would  exist  in  which  there  would  be  no 
canon  of  descents. 


(a)  II  Ck).  89. 

(b)  8  Bro.  Pari.  Cas.  864. 

•Note.    See  also  EUzey  v.  Lane's  Executrix,  2  H. 
&M.  580. 


The  right  of  inheritance  can  never  be  in 
abeyance  in  a  case  like  this.  The  rule  i» 
universal  that  there  must  be  a  tenant  to  the 
praecipe  :  otherwise,  there  can  be  no  abey- 
ance. While  the  freehold  is  in  abeyance, 
some  person  must  hold.  But  here  no  person 
can  hold,  but  as  heir  under  the  act  of  Assem.- 
bly  :  and,  if  there  l>e  no  heir,  it  must  go  to 
the  Commonwealth. 

But  the  doctrines  laid  down  by  the  Judges 
in  their  several  opinions  pronounced  in  the 
case  of  Brown  v.  Turberville,  2  Call,  390,  are 
amply  sufficient  to  remove  all  these  difficul- 
ties ;  either  by  considering  the  act  of  1785  as 
still  in  force,  where  not  repealed  by  the  act 
of  1792  ;(c)  or  by  construing  the  last  men- 
tioned act  according  to  its  evident  spirit  and 
meaning  ;(d)  or  by  taking  the  whole  of  that 
act,  and  all  other  acts  made  on  the  same  sub- 
ject, into  one  view,  and  moulding  them  so  as 
to  effectuate  the  intention  of  the  legislature, 
(e)  And  this  decree  is  right,  if  either  of 
those  modes  of  construction  be  adopted. 
351  *Wirt,  in  reply.  1.  The  decree  of 
March,  1797,  was  final  as  to  the  per- 
sonal estate ;  being  a  decree  which  abso- 
lutely decided  the  right,  and  left  nothing 
farther  to  be  done.(f)  There  was  no  condi- 
tion to  shew  cause  against  it ;  no  fact  left 
open  for  a  Jury  to  try ;  and  no  reference  to 
a  Commissioner.  On  the  contrary  the  bill 
was  dismissed  on  a  hearing,  and  the  cause* 
as  to  this  subject,  out  of  Court. .  We  admit 
it  is  still  in  Court  as  to  the  real  estate ; 
and,  so  far,  the  decree  is  merely  interlocu- 
tory. But  there  is  no  weight  in  that  cir- 
cumstance, unless  our  adversaries  establish 
the  proposition  that  a  decree  cannot  be 
final  as  to  any  party  or  any  branch  of  a 
subject,  as  long  as  there  shall  be  a  party  or 
any  remnant  of  a  subject  in  Court. 

The  constant  practice  of  this  country  dis- 
proves the  proposition.  Whenever  a  cause 
comes  on,  regularly  matured  for  a  final  hear- 
ing, our  Courts  dismiss  any  defendant  who, 
they  may  be  convinced,  ought  not  to  be  be- 
fore the  Court,  or  any  subject  of  the  con- 
troversy which  they  are  satisfied  ought  not 
to  be  detained  and  suspended  in  Court.  The 
inconvenience  and  absurdity  of  a  contrary 
practice  is  evident;  since  it  would  occa- 
sion, 1.  The  detention  of  a  multitude  of 
parties  for  the  default  of  one ;  in  which 
they  are  in  no  wise  implicated,  and  for 
which,  from  the  nature  of  the  case,  they 
cannot  be  responsiole ;  and,  2.  The  unnec- 
essary detention  of  a  distinct  estate  in 
Court,  which,  the  Court  shall  be  satisfied, 
can  in  no  event  be  changed   by   a    suit. 

Let  us  suppose  the  case  of  a  suit  brought 
against  several  persons  as  distributees  of 
an  estate,  and  claiming,  of  each  of  them, 
specific  negroes  by  name.  The  suit  comes  on 
for  final  hearing ;  and  the  Court  are  satisfied 
that  one  of  the  persons  charged  as  a  distrib- 
utee is  in  fact  not  one,  and  in  no  wise 
liable  to  the  claim ;  but  that  the  other  de- 
fendants are  liable,  and  that  multifarious 
accounts  are  to  be  settled,  which  threaten 
a  long,  troublesome,  and  vexatious  con- 
test.    Must     the     innocent    defendant     be 

<c)  See  Judge  Flkmino's  opinion,  2  CalL  897—400. 

(d)  See  JuDOK  Carrington's  opinion,  ib.  401,  402. 

(e)  See  Jddgb  Lyons'  opinion,  lb.  408,  and  Judgk 
Pkndlbton'8,  ib.  404—408. 

(f)  2  Fowler's  Exc.  Pr.  195. 
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kept  in  Court?  or  may  the  Court  dismiss  the 

bill  as  to  him?    They  may :  they  do :    and, 

as  to  him,    such    dismission  is   final: 

352  and,  if  so,  it  follows  that    *a    decree 
in  part  may  be  final,  and  yet  another 

part  of  the    cause  remain  in  Court. 

Again  suppose,  in  the  case  put,  the  Court 
should  be  of  opinion  that,  as  to  certain 
slaves  charged  by  the  bill  to  have  been  re- 
ceived by  one  of  the  defendants  as  a  distrib- 
utee, they  were  acquired  by  purchase 
from  a  different  quarter,  and  never  had 
any  connection  with  the  estate?  Must  those 
slaves  be  kept  in  Court  for  twenty  years, 
and  their  owner's  hands  tied,  till  the  other 
branches  of  the  cause  are  decided?  Reason, 
right,  and  practice  are  otherwise.  The  bill 
may  be  dismissed  as  to  them ;  and,  from 
that  day,  they  are  out  of  Court,  and  their 
owner's  hands  untied^ 

Suppose,  again,  a  debt  attempted  to  be 
charged  in  Chancery  upon  the  heirs  and 
executors  of  a  man ;  being  different  per- 
sons; and  the  Court  should  be  of  opinion 
that  the  heirs  were  not  liable,  (from  the 
nature  of  the  debt,  or  because  they  had  re- 
ceived no  portion  of  the  estate, )  but  the  ex- 
ecutors were :  must  the  heirs  be  still  kept  in 
Court?  Or,  if  it  should  appear  that  the 
personal  estate  was  fairly  exhausted,  ot 
demandctd  for  payment  of  simple  contract 
debts,  but  that  the  land  was  liable  to  the 
claim ;  might  they  not  discharge  the  execu- 
tors, and  detain  the   heirs? 

So,  here,  the  plaintiffs  demand  the  r^al 
and  personal  estate :  the  cause  is  matured 
for  a  hearing,  and  comes  on  for  that  pur- 
pose fully  before  the  Court :  and  the  Judge  is 
of  opinion  that  the  plaintiffs  have  no 
right  to  the  personal  estate ;  and,  as  to 
that  subject,  dismisses  the  bill.  The  decree 
is  final. 

If,  in  March,  1797,  when  the  decree  was 
pronounced,  Elisabeth  Steptoe  had  held  only 
the  personal  estate,  as  administratrix  to 
her  son ;  and  other  persons  callinfif  them- 
selves heirs  had  held  the  real  estate ;  and 
the  Chancellor  had  given  this  opinion,  dis- 
missing the  cause  as  to  her  and  the  sub- 
ject in  her  hands;  would  shd  not  have 
been  ont  of  Court?  Would  the  pendency  of 
a  different  and  distinct  claim  against  others 
have  operated  to  keep  her  in  Court,  after 
she  had  been  dismissed?  Might  she  not,  in 
such  case,  consider  herself  as  discharged, 
and    act     accordingly;    selling     and 

353  administering  *the  estate?  Would  a 
purchaser  under  her,  after  such  dis- 
mission, be  deemed  a  lite  pendente  pur- 
chaser, and  forced  to  refund  the  property? 
Could  the  Court  proceed  to  decree  any 
thing  against  the  party  so  dismissed,  with- 
out the  notice  of  new  process?  Those  who 
hold  the  affirmative  of  these  propositions, 
must  find  a  new  dictionary  of  the  English 
language,  and  shew,  by  it,  that  an  abso- 
lute decision  of  a  right  means  the  expres- 
sion of  a  doubt,  and  to  dismiss  a  party  out 
of  Court  means  to  keep  him  in  it. 

If,  then,  the  decree  would  be  final,  where 
the  heirs  and  administratrix  are  different 
persons,  does  it  make  any  odds  that  the 
two  rights  concur  in  the  same  person? 
The  subjects  are  in  their  nature  distinct, 
real  and  personal,  capable  of  being  the  sub- 
ject of  distinct  suits,  and  held  by    different 


persons.  The  characters  in  which  they  are 
held  are  distinct;  as  heir  and  administra- 
trix; their  functions  distinct;  their  respon- 
sibilities distinct.  And  the  maxim  is, 
that,  when  two  distinct  rights  concur  in 
the  same  person,  they  are  regarded  by  the 
law  in  the  same  light  as  if  they  were  in 
different  persons.  The  opinion  of  the 
Judge  treats  the  subjects  and  characters  as 
distinct;  the  expression  of  opinion  as  to 
the  right  is  just  as  absolute,  and  the  terms 
of  dismission  as  strong,  as  if  the  persons 
were  different;  and  those  expressions  and 
terms  of  dismission  must  mean  the  same 
thing  as  if  the  persons  were  different. 
The  effect  of  the  decree  of  dismission  is  the 
same  as  to  the  rights  of  the  administratrix 
and  of  purchasers. 

But  the  decisions  of  this  Court  are  relied 
upon  as  establishing  the  doctrine  that  a 
decree  is  not  final,  until  all  the  parts  of  a 
cause  are  disposed  of,  and  all  the  parties 
out  of  Court. 

The  cases  of  M'Call  v.  Peachy, (a)  Fair- 
fax V.  Muse,  (b)  and  the  President  and  Pro- 
fessors of  William  and  Mary  College  v. 
Hodgson,  (c)  were  all  cases  where  the  sub- 
jects in  controversy  and  the  decrees  were  of 
a  totally  different  character  from  that  now  in 
question.  In  each  of  those  cases,  the  sub- 
ject was  one;  not  only  incapable  of  being 
held  by  different  persons,  but  incapable 
of  division ;  much  mpre  of  distinct 
354  *suits.  The  decrees  were  not,  as  here, 
decrees  of  dismission,  but  of  satisfac- 
tion of  debts  in  part.  We  defy  the  counsel 
on  the  other  side  to  produce  a  case  where, 
in  a  suit  claiming  two  subjects  In  their 
nature  distinct,  a  decree,  absolutely  decid- 
ing the  rights  as  to  one  of  them  against 
the  plaintiff,  and  dismissing  the  bill  as  to 
that,  has  been  held  interlocutory  quoad 
hoc. 

The  appeal  in  the  case  of  Grymes  v.  Pen- 
dleton, (d)  (as  will  be  seen  by  reference  to 
the  original  record,)  did  not  present  the 
question  whether  that  part  of  the  decree 
which  dismissed  the  bill  as  to  one  of  its 
objects  was  or  was  not  final.  The  defend- 
ants (who  were  the  appellants)  could  not 
complain  of  that  part  of  the  decree  which 
made  in  their  favour;  as  has  been  fre- 
quently settled  in  this  Court.  The  other 
part,  therefore,  which  was  against  them, 
could  alone  be  drawn  in  question  upon 
their  appeal;  and  that  part  was  clearly  in- 
terlocutory. If  the  plaintiffs  had  appealed 
from  the  decree  dismissing  the  bill  as  to  the 
land,  they  might  have  raised  the  question 
whether  this  branch  of  the  decree  was  or 
was  not  final:  and  if,  on  their  appeal,  it 
had  been  adjudged  interlocutory,  there 
might  have  been  some  colour  for  the  argu- 
ment on  the  other  side. 

Mr.  Call,  aware  of  this  obvious  answer 
to  the  argument  drawn  from  that  case, 
has  asked,  *4f  the  Court  considered  any 
part  of  that  decree  final,  why  did  they  not 
affirm  that  part?''     Because    there   was   no 

?arty    before  them    authorised    to    ask    it. 
'he  appellants  had  no  right  to  ask  an  affirm- 
ance; nor    had    the    appellees,    who  repre- 


(a)  1  Call,  55. 
'  2  H.  &  M.  5e7. 


9"} 

(c)  Ibid. 

(d)  I  Call, 


54. 
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sented  the  personal  estates  of  Grymea  and 
Thornton,  any  interest  in,  or  right  to,  the 
real  estates.  The  question  then  was  not 
raised.  By  the  mere  appeal  of  the  defend- 
ants, they  were  not  called  on  to  consider 
any  part  of  the  decree  in  their  favour.  Why 
then  should  the  Court  have  aflSrmed   it? 

The  49th  section  of  the  Chancery  law, (a) 

furnishes  no  argument  to    shew    that    this 

was  not  a  final  decree.     The  object  of   that 

section  is  only,  **for   the  more  entire  and 

better  preservation  of  the   records   of 

355  the  Court,"  to  impose  a  *certain  duty 
on  the  Clerk  when  a  cause  is   finally 

determined  in  all  its  parts.  But  it  does 
not  declare  what  is  a  final  decree ;  for  no 
such  phrase  occurs  in  the  section.  Indeed 
the  *^ final  determination,"  there  intended, 
is  always  understood  as  not  taking  place 
till  after  the  decision  of  this  Court  upon  the 
appeal  from  the  final  decree;  for  not  until 
then  does  the  Clerk  of  the  Court  of  Chan  - 
eery  record  the  papers.  The  Clerk's  record- 
ing the  papers  gives  no  new  authority  to 
the  decree:  the  pleadings  thus  made  out 
are  never  signed  by  the  Judge.  The  decree 
is  perfect  before;  this  book  being  merely 
for  safe  keeping.  Nor  is  the  enrolment, 
in  England,  an  act  which  at  all  changes 
the  nature  of  the  decree,  as  to  its  being 
final  or  interlocutory:  for,  if  it  did,  as  the 
bill  of  review  lies  only  after  the  final 
decree,  the  time  which  runs  against  it  would 
run  from  the  enrolment;  whereas  it  is 
counted  from  the  time  of  pronouncing 
the  decree,  (b)  Indeed  enrolment  *  4s  now 
much  disused. "(c)  So  that  the  final  na- 
ture of  the  decree,  in  England,  is  decided 
by  its  terms,  its  intrinsic  character,  and 
not  any  formality  used  in  relation  to  it. 
And  in  this  country  the  rule  is  the  same : 
or  if  any  act,  equivalent  to  the  enrolment 
in  England,  were  requisite  to  complete  the 
final  character  of  a  decree,  it  is  found  in 
this,  that  the  record  of  each  day's  proceed- 
ings is  regularly  drawn  up  by  the  Clerk 
and  signed  by  the  Judge.  In  Metcalf's 
case(d}  there  was  a  judgment  quod  computet ; 
which  clearly  was  not  final;  and  no  writ 
of  error  lay  till  after  judgment  on  the 
account ;  as  was  evident  from  the  very  form 
of  the  writ:(e)  but  that  case  has  no  resem- 
blance to  this.  Ormston  v.  Hamilton(f) 
is  a  short  note  in  the  index,  in  these  words : 
**  Decree,  in  Scotland,  taken  for  part  of  a 
demand,  with  reservation  of  the  other  part 
not  determined.  Decreed  there  that  it 
was  lis  finita;  but  reversed."  The  case  it- 
self is  not  reported  in  the  book :  but  this 
little  shews  clearly  that  it  has  nothing  to 
do  with  this  argument.  It  was  determined 
in  Scotland,  not  that  such  a  decree  was 
final  pro  tanto;  but  that  it  finished  the 
whole  controversy;  and  the  lords  very 
rightly  determined  that  it  did  not. 
So      that      the      position        remains 

356  ^untouched,  that  this  decree,  deciding 
against  the  right  of  the  plaintiffs   to 

the  personal  property,  and  dismissing  the 
bill  as  to  that  subject,  was  so  far  final.  If 
so,  the  controversy  is  at  an  end  as  to  Tem 


(a)  1  Rev.  Code.  p.  07. 

(b)  Ck>op.  £q.  08. 

(c)  Ibid.  78. 

(d)  11  Go.  80. 

(e)  Ibid.  88.  b. 

<f)  8  Bro.  Pari.  Cas.  8M. 


pieman,  the  cnly  defendant  now  before  the 
Court,  who,  as  executor  of  Elizabeth  Step- 
toe,  is  interested  in  maintaining  no  other 
part  of  the  decree  of  1797 :  for  he  is  pro- 
tected by  a  final  decree,  unreversed,  and 
unappealed  from,  and  which,  in  fact,  no 
proceeding  has  ever  been  instituted  to 
affect.  Mr.  Wickham,  willing  to  place  this 
case  on  the  most  liberal  ground  for  the 
plaintiffs,  considered  their  last  bill  as  a  bill 
of  review.  They  disclaim  it,  and  call  it  a 
bill  of  revivor;  and  rightfully,  I  incline 
to  think:  and,  if  a  bill  of  revivor,  it  cannot 
reach  this  part  of  the  decree ;  but  only  those 
proceedings  which  were  alive  but  abated  by 
the  deaths  of  the  defendants.  The  plea  and 
replication  do  not  consider  this  as  a  bill  of 
review.  The  parties  join  issue  upon  the 
point  whether  the  decree  of  1797  was  final 
as  to  the  personal  estate ;  and  the  Chan- 
cellor on  this  issue  overrules  the  plea; 
thereby  deciding  that  it  was  not  final  but 
interlocutory.  This  we  say  is  an  error; 
and,  if  so,  the  case  is  with  us. 

2.  But  if  the  bill  against  Templeman  is 
to  be  considered  as  a  bill  of  review,  it  is 
too  late,  according  to  the  authorities  here- 
tofore cited ;  to  which  add  Cook  v.  Arn- 
ham.  (g)  But  it  is  said  that  we  ought  to 
have  pleaded  the  limitation ;  and  the  au- 
thority of  Kite's  Heirs  v.  Wilson  andDun- 
lap(h)  is  relied  upon.  But  that  case  goes 
no  farther  than  to  settle  the  doctrine  that 
every  thing,  out  of  the  record,  that  is, 
every  defence  which  is  matter  in  pais, 
must  be  pleaded.  But  here  the  objection 
did  appear  by  the  record:  the  intervening 
time  was  shewn  on  the  face  of  the  last  bill 
and  its  exhibits.  Coop.  Eq.  p.  304,  is 
admitted  to  say  expressly  that  this  matter 
must  be  pleaded;  and  this  on  che  authority 
of  2  Vezey,  109.  The  same  author  had 
before  asserted  this  doctrine,  (p.  216,)  on 
the  same  authority ;  expressly  laying  it 
down  that  it  will  not  do  by  demurrer.  Yet 
in  the  note  he  refers  to  1    Bro.    Pari.    Cas. 

95, (i)  as  contra. 
357  *The  case  of    Edwards    v.    Carrol* 

in  1760,  (k)  a  still  stronger  and  later 
case,  and  cm  higher  authority  than  that 
of  Vezey,  settles  the  principle  that  the 
Court  will  notice  it  ex  officio :  for  there  was 
a  general  demurrer:  and  this  upon  very 
good  reason ;  for  the  party  who  files  a  bill 
of  review  must  take  it  out  of  all  exceptions 
appearing  by  the  record.  The  defendant 
needs  no  plea  to  introduce  his  objections : 
the  record  operates  as  a  plea. 

It  is  said  too  that  the  infancy  of  some  of 
the  plaintiffs  shall  save  the  rest;  because 
the  decree  of  dismission,  being  joint,  if 
void  as  to  any,  is  void  as  to  all;  and 
Styles,  p.  400,  is  quoted.  But  it  is  not 
proper  to  deduce  conclusions  from  the 
common  law  forms  of  entry,  as  gov- 
erning cases  in  equity.  The  case  in 
Styles,  is  one  of  a  joint  judgment  at  com- 
mon law  and  cases  are  reported  which 
shake  this  rule  as  applicable  to  all  cases  of 
joint  judgments  in  which  an  infant  is  a 
party.  (1)     But  the  decree  now  in    question 


.  Wms.  887. 


(g)  8  P.  V 

(h)  2  H.  &  M.  266. 

(1)  Sherrington  v.  Smith. 

(k)  5  Bro.  Pari.  Cas.  460. 


(1)  1  Salk.  206.  Cone  v.  Bowles;  and  Carthew.  122, 
•S.  C. 
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18  oot  joint  but  several  in  every  thing^. 
Was  it  not  competent  for  the  adults  to  pro- 
ceed to  review  it,  whether  the  infants 
would  join,  or  not,  as  plaintiffs?  There  is 
nothing,  therefore,  in  the  infancy  of  some 
of  the  parties  to  take  the  adults  out  of  the 
pperation  of  time :  and  as  to  them,  at  least, 
the  decree  of  1797  cannot  be  set   aside. 

The  plaintiffs  have  not  made  a  case  which 
justifies  the  decree  of  November,  1805. 
Under  the  act  of  17&^|  the  mother  would 
have  taken  the  whole  estate  in  this  case. 
How  far  does  the  5th  section  of  the  act  of 
1792  xepeal  that  provision?  Mr.  Call  says 
totally  :.  it  destroys  her  heritable  blood  al- 
together; it  annihilates  her  existence. 

Be  it,  then,  that  the  mother  is  excluded 
from  the  inheritance.  Who  takes  next?  Do 
the  paternal  uncles  and  aunts?  Certainly 
not  under  the  act  of  1785 :  because,  by  that 
act,  where  there  were  n^either  children, 
father,  mother,  brothers  or  sisters,  or  their 
descendants,  the  paternal  uncles  and  aunts 
did  not  come  in  ;  but  the  estate  was  divided 
into  two  moieties,  one  of  which  was  to  go 
to  the  paternal,  the  other  to  the  ma- 
ternal line.  If,  then,  the  act  of  1785 
358  *  would  not  give  the  whole  estate  to 
these  plaintiffs,  does  the  5th  section 
itself,  of  the  act  of  1792,  give  it  to  them? 
No :  for  Mr.  Call  says,  and  says  truly,  that 
section  is  not  donative,  but  only  excepts  a 
particular  case  out  of  the  canon  of  1785. 
On  what  then  do  they  found   their   title? 

It  is  clear  that  Mr.  Call  thought  that, 
on  his  removing  the  mother,  these  plain- 
tiffs would  stand  next  under  the  general 
law.  In  pursuit  of  this  idea,  he  advanced 
the  position  that,  if  the  person  who  stands 
next  to  the  propositus  have  no  heritable 
blood,  the  estate  passes  on  to  the  next,  as 
if  such  intermediate  person  had  no  exist- 
ence. This  is  not  believed  to  be  true :  cer- 
tainly not  universally:  for,  at  common 
law,  where  the  blood  of  the  eldest  son  was 
attainted,  the  next,  though  free  from  at- 
tainder, could  not  take.  So,  in  the  case  of 
the  eldest  being  an  alien,  the  next  son  a  citi- 
zen ;  it  is  a  moot  point  whether  the  latter 
conld  take :  our  law  of  descents  considered 
it  so,  and  therefore  provided  for  it.  (a)  So 
the  statute  of  1  Jac.  I,  c.  4,  s.  6,  having 
pretermitted  popish  recusants,  but  not  pre- 
scribing who  should  take  the  inheritance, 
another  statute  was  necessary,  (b) 

But,  admitting  the  principle  correct, 
and  that  the  mother  is  to  be  considered 
dead,  the  5th  section  merely  excludes  from 
the  inheritance  the  mother,  and'* any  issue 
which  she  may  have  by  any  person  other 
than  the  father  of  such  infant;"  but  leaves 
the  ascending  and  collateral  relations  of 
the  mother  where  they  stood  under  the  act 
of  1785, 

What  decree  then  is  right?  and  where 
shall  the  rule  be  found?  Brown  v.  Turber- 
ville(c)  was  on  a  different  case;  the  only 
question  there  being,  whether  the  words 
interpolated  in  the  7th  section  covered  the 
case  of  an  adult:  and,  except  an  obiter 
dictum  of  Judge  Pendleton,  there  is  noth- 
ing in  that  case  touching  this. 

Upon  the  whole,  then,  the  plaintiffs  have 


(a)  1  Rev.  Code«  p.  IflB.  c.  98,  s.  18. 
a»)  STnck.  HI.  App.  p.  88,  note, 
(c)  SCaU,a90. 


not  made   a    case    to    justify    the    decree ; 
which,  therefore,  should  be  reversed. 

359  *Wickham  requested  leave  to    make 
a  few  additional  observations.     If  the 

plaintiffs  had  brought  separate  suits  for  the 
real  and  personal  estates,  the  decree  as  to 
the  personal  would  have  been  final.  If  their 
coupling  both  in  one  bill  makes  it  other- 
wise, it  follows  that  the  plaintiff  has  it  in 
his  power  to  oust  the  Court  of  Appeals  of 
jurisdiction,  at  his  own  discretion,  by  the 
manner  of  bringing  the  suit :  a  conclusion 
too  monstrous  to  be  tolerated. 

As  to  the  inheritance,  the  case  of  Dilliard 
V.  Tomlinson(d)  shews  that  the  words  of 
the  act,  when  plain,  are  binding,  and  con- 
struction is  not  admissible  against  them. 
Therefore,  here,  as  the  words  only  exclude 
the  mother,  and  do  not  say  to  whom  the 
estate  is  to  go,  the  Court  cannot  supply  a 
disposal  of  the  estate.  As  to  the  personal 
property,  (the  law  not  providing,)  the 
mother,  as  administratrix,  is  in  possession, 
and  the  plaintiffs  have  no  claim  upon  her; 
like  the  case  of  a  husband  administering 
on  his  wife*s  estate,  who  is  not  to  be  called 
upon  for  distribution,  (e) 

Wednesday,  October  24.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  This  is  a  case  aris- 
ing upon  the  construction  of  our  law  of 
descents,  and  of  distribution  of  personal 
estate;  where  an  infant  of  the  age  of  thir- 
teen years  died  possessed  of  real  and  per- 
sonal estate  derived  from  his  father;  leav- 
ing a  mother,  (and  other  relations  on  the 
mother's  side,  as  it  would  seem, )  but  no 
brother,  or  sister,  whatever,  nor  any  de- 
scendant from  them. 

A  preliminary  question,  however,  arises 
from  the  following  circumstances.  The  in- 
fant, Edward  Steptoe,  died  in  May,  1794. 
His  mother  administered  upon  his  estate, 
and  entered  into  possession  of  the  whole, 
both  real  and  personal.  A  part  of  the  pres- 
ent plaintiffs,  uncles  and  aunts  on  the  part 
ot  the  father,  or  descendants  from  them, 
brought  their  bill  against  the  mother  for  a 
division  of  the  estate,  claiming  the  whole. 
In  her  answer  she  states,  that  she  had 

360  been  advised  *she  had  a   right  to  her 
son's    personal    estate;    and,    if    so, 

some  of  her  near  connections  may  be  bene- 
fited by  it:  which  seems  to  shew  she  had 
near  relations  who  were  no  parties  to  the 
suit.  On  the  17th  of  March,  1797,  Mr. 
Wythe,  then  Judge  of  the  High  Court  of 
Chancery,  pronounced  his  decree,  whereby 
he  decided  that  the  complainants  had  no 
right  to  the  slaves,  or  personal  estate,  and 
dismissed  the  bill  as  to  the  part  thereof 
which  claimed  the  same,  and  demanded  an 
account  of  the  administration  thereof.  But, 
being  of  opinion  that  the  complainants 
were  entitled  to  the  lands,  he  directed  par- 
tition thereof  to  be  made  among  them  in 
certain  proportions,  and  appointed  Com- 
missioners to  state  an  account  thereof,  and 
to  settle  and  adjust  an  account  of  the  profits, 
since  the  death  of  the  infant  Edward  Step- 
toe,  to  be  reported  to  the  Court.  But,  be- 
fore any  farther  proceedings  were  had, 
Elizabeth  Steptoe,  the  mother,  died,  hav- 
ing made  a  will,  and   appointed  the  appel- 


(d)  A 

(e)  1 


Ante,  p.  183. 
Rev.  Code,  p. 
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lant,  Templeman,  her  executor;  and  William 
Steptoe,  another  defendant,  having-  also 
died,  the  suit  abated  as  to  both  those  origi- 
nal parties. 

After  the  division  of  the  High  Court  of 
Chancery  into  Districts,  (the  act  for  which 
passed  in  January,  1802, )  the  present  com- 
plainants filed  a  bill  (the  date  of  filing  which 
does  not  appear)  in  the  Williamsburg  Chan- 
cery District  Court ;  in  which  they  speak  of 
the  former  decree  as  interlocutory,  and  still 
amendable  by  the  Court,  and  therefore  pray 
that  they  may  have  the  benefit  of  all  the 
proceedings  in  the  orig^inal  suit,  except  the 
said  interlocutory  decree,  which,  as  they 
are  advised,  ought  to  be  set  aside,  partly 
for  error  apparent  on  the  face  of  it,  and 
partly  because  the  execution  of  certain 
parts  of  it  has  become  impossible ;  and  pray 
process  of  subpoena  to  revive  and  answ<^r 
against  the  appellant  Templeman,  as  execu- 
tor of  Elizabeth  Steptoe.  One  of  the  sug- 
gestions in  this  bill,  which  states  that  Wil- 
liam Steptoe  died  in  April,  1803,  shews  that 
the  filing  of  the  bill  was  after  that  period, 
so  that  more  than  six  years  elapsed 
361  ^between  the  time  of  pronouncing  the 
first  decree,  and  the  preferring  the 
present  bill. 

To  this  bill  Templeman,  the  executor  of 
the  mother,  after  disclaiming  any  connec- 
tion with  the  real  estate,  pleads  the  decree 
of  March,  1797,  as  a  final  decree  in  bar  of 
the  claim  to  the  slaves  and  personal  estate, 
and  account  of  their  hires,  since  the  death 
of  his  testatrix,  or  of  the  administration  of 
his  testatrix  on  the  personal  estate  of  her 
husband,  George  Steptoe,  deceased,  &c. ; 
and  insists  on  the  length  of  time,  and  ac- 
quiescence of  the  plaintiffs  under  that 
decree. 

The  replication  to  that  plea  denies  that 
the  decree  ot  March,  1797*  was  final,  in  any 
respect,  but  says  nothing  of  the  lapse  of 
time  or  acquiescence  under  the  decree. 

In  November,  1805,  the  cause  was  heard 
before  the  Chancellor  of  the  Williamsburg 
District,  who  pronounced  a  decree  overrul- 
ing the  defendant's  plea,  and  declaring 
that,  neither  the  mother,  though  alive  at 
the  death  of  her  son,  nor  any  relations  on 
her  part,  were  entitled  to  any  share  or  pro- 
portion of  the  infant's  estate,  real  or  per- 
sonal, and  directing  that  the  whole  should 
be  distributed  among  the  complainants,  as 
heirs  on  the  part  of  the  father,  in  the  sev- 
eral proportions  therein  mentioned,  together 
with  an  account,  &c.  in  order  to  a  final  de- 
cree. 

From  this  decree  the  defendant  Temple- 
man prayed,  and  obtained  an  appeal  to  this 
Court,  by  virtue  of  the  act  of  1797,  c.  5,  au- 
thorizing the  High  Court  of  Chancery,  in 
its  discretion,  to  grant  appeals  from  inter- 
locutory decrees.  Before  which  period  no 
appeal  could  be  granted  until  a  final  de- 
cree. 

The  counsel  for  the  appellees  contend, 
that  the  original  bill  having  been  dis- 
missed, as  to  the  personal  estate,  by  the 
decree  of  March,  1797,  that  decree  was  final 
as  to  that  matter;  and  that  the  plaintiffs 
were  barred  by  length  of  time  from  filing 
a  bill  of  review. 

If  the  premises  be  correct,  I  think  the 
conclusion  must  be  so  too.     For  the  utmost 


period  within   which  an   appeal  from 

362  *a  Superior  Court  of  Chancery  to  this 
Court    lies,    seems  to  be  three  years, 

as  was  fully  discussed  in  the  cases  of  Tom- 
linson  v.  Dilliard,  and  Mackey  v.  Bell(a) 
By  analogy,  then,  I  should  suppose  that  a 
bill  of  review  would  not  lie  after  that  pe- 
riod. For  that  would  be  granting  morfe 
power  to  the  Judge  of  the  same  Court  to  re- 
verse the  decrees  (pronounced  by  his  pred- 
ecessor perhaps)  than  the  law  vests  in  this 
Court.  Instead  of  resorting  to  the  period 
assigned  to  writs  of  error  at  common  law, 
I  think  it  far  more  reasonable  that  the  pe- 
riod which  the  law  has  assigned  to  appeals 
from  the  Courts  of  Chancery  be  adopted  as 
that  which  bars  a  bill  of  review.  In  Eng- 
land the  statutory  law  is  silent  as  to  ap- 
peals from  the  High  Court  of  Chancery. 
Therefore,  the  analogy  to  writs  of  error  at 
common  law  was  adopted.  But  our  law 
having  assigned  a  period  within  which  ap- 
peals in  Chancery  must  be  brought,  that 
period  appears  to  me  the  proper  standard 
by  which  the  granting  of  bills  of  review 
should  be  governed.  It  is  unnecessary,  I 
conceive,  to  consider  how  far  the  saving* 
in  favour  of  infants  might  operate:  the 
analogy  must  be  observed  throughout;  and, 
if  any  of  the  parties  were  infants,  their 
case  is  provided  for. 

But  the  counsel  for  the  appellants  insist 
that  the  decree  was  not  final,  but  merely 
interlocutory,  and  therefore  still  in  the 
breast  of  the  Court.  The  inconveniences 
of  such  a  construction  were  most  ably  com- 
mented upon,  and  illustrated  by  the  opposite 
counsel.  They  are  such  as,  in  my  opinion, 
to  deserve  not  only  the  attention  of  the 
Courts,  but  of  the  Legislature.  That  a  de- 
cree of  dismission,  which  in  its  nature 
seems  conclusively  to  determine  every  ques- 
tion of  right,  after  being  acquiesced  in  for 
six  years,  should  be  liable  to  be  set  aside 
by  the  successor  of  the  Judge  who  pro- 
nounced it,  and  thereby  affect,  perhaps,  the 
rights  of  bona  fide  purchasers  for  a  valua- 
ble consideration,  actually  paid,  upon  the 
principle  that  they  were  purchasers  pen- 
dente lite,  seems  so  far  repugnant  to  every 
idea  that  I  have  of  justice,  or  equity,  that 
I  cannot  well  imagine  a  case  that  would 
call  more  loudly  for  legislative  aid  and 

363  protection,    if   the    offended  *dignity 
of  Courts    should  pronounce    against 

the  claim  of  such  bona  fide  purchaser.  But 
that  case  is  not  before  us,  and  I  hope  never 
will  be,  though  not  unlikely  to  happen  very 
frequently,  if  the  practice  be  permitted  to 
prevail ;  which  it  certainly  ought  not,  so 
as  to  affect  others,  now  that  the  law  allows 
appeals  from  interlocutory  decrees.  In  the 
present  case,  however,  as  the  law  stood  at 
the  time  the  decree  was  pronounced,  no  ap- 
peal lay;  for,  however  cogent  the  argu- 
ments to  the  contrary  appear  in  my  eyes,  I 
am  constrained  by  former  precedents  to 
say  that  the  decree  of  March,  1797,  was  not 
a  final  decree  between  the  parties,  all  of 
whom  were  still  retained  in  court,  although 
the  bill,  as  to  a  part  of  the  subject  claimed, 
was  dismissed,  (b)  The  succeeding  bill  is, 
therefore,  to  be  taken  as  a  bill  of  revivor 
and  supplement,  by   which   the   cause    was 


a)  8  H.  &  M.  199—217. 

b)  Grymes  y.  Peadleton  1  Call,  54. 
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brought  regalarlj  before  the  Judge  who 
proaonnced  the  second  decree. 

By  that  decree,  as  I  have  already  noticed, 
the  Chancellor  decided  that,  neither  the 
mother  of  the  infant,  nor  any  relations  of 
the  infant,  on  the  part  of  the  mother,  were 
entitled  to  any  portion  of  his  estate,  real 
or  personal. 

That  decision,  so  far  as  it  respects  the 
mother  herself,  or  any  of  her  descendants, 
other  than  children  by  the  father  of  the  in- 
fant, or  their  descendants,  appears  to  me 
to  be  perfectly  correct.  But  I  differ  with 
the  Chancellor  so  far  as  respects  the  father 
or  mother  of  the  mother,  or  any  of  her  col- 
lateral relations,  all  of  whom,  in  the  events 
which  have  happened,  appear  to  me  (if  in 
being  at  the  time  of  the  infant's  death)  to 
be  entitled  to  a  portion  of  his  estate,  real 
and  personal. 

The  following  principles  appear  to  me  not 
to  require  any  argument,  or  authority,  in 
support  of  them. 

1.  That  the  laws  of  descent,  or  rules  of 
succession  ab  intestato,  to  property  real  or 
personal  are  merely  creatures  juris  positivi. 

2.  That,  by  the  act  of  1785,  c.  60,  all 
former  rules  and  canons  of  inheritance  and 
succession    to     estates    real    and    personal 

within  this  Commonwealth,  whether 
364      established    by  *the    common   law  or 

by  statute,  were  entirely  rescinded, 
abrogated  and  annulled :  and  that  they  can- 
not be  revived  in  any  manner,  but  by  some 
express  legislative  provision  for  that  pur- 
pose, (a) 

3.  That,  if,  by  any  subsequent  act,  any 
case  provided  for  by  the  act  of  1785  bhall 
now  happen  not  to  be  provided  for,  the 
Legislature  only  is  competent  to  provide 
for  such  omitted  case,  (b) 

4.  That  the  case  of  an  infant  having 
lands  by  descent  or  purchase  from  his 
father,  already  deceased,  dying  in  the  life- 
time of  the  mother,  and  leaving  no  child, 
nor  brother,  nor  sister,  nor  any  descendant 
from  either  of  them,  was  fully  provided  for 
by  the  fourth  section  of  the  act  of  1785, 
c.  60. 

5.  That  the  same  happens  now  not  to  be 
provided  for,  by  the  operation  of  the  act  of 
1792,  c.  93,  s.  5.  The  law  declaring  only 
that,  in  such  case,  the  mother  shall  not 
succeed  to  the  same :  without  designating 
any  other  person  or  persons  to  whom  the 
succession  shall  belong  during  the  life  of 
the  mother:  neither  the  seventh  section  of 
that  act,  nor  any  subsequent  part  thereof, 
providing  for  the  succession  in  any  such 
case. 

From  these  principles,  as  premises,  it 
appears  to  me  that,  in  the  case  above  sup- 
posed, (which  is  the  same  with  that  before 
the  Court, }  the  succession  to  the  inheritance 
during  the  life  of  the  mother  was  in  abey- 
ance; and  that,  at  her  death,  the  whole  es- 
tate, real  and  personal,  ought  to  go  to  the 
same  persons,  and  in  the  same  proportions, 
as  the  same  would  have  descended,  if  there 
had  been  no  mother,  nor  brother,  nor  sister 
of  the  infant,  nor  any  descendant  from 
either  of  them,  at  the  time  of  the  death  of 
the  infant.  And,  consequently,  that,  after 
the   death    of   the  mother,  the  estate,  both 


(ai  See  Acts  of  1789,  c.  0. 
(b)  See  1  T.  B.  p.  32. 


real  and  personal,  ought  first  to  be  divided 
into  two  moieties,  one  of  which  moieties 
ought  to  be  allotted  to  the  plaintiffs  in  the 
several  proportions,  by  which  the  Chancel- 
lor in  his  decree  has  directed  that  the  whole 
shall  be  allotted ;  and   that   the  other 

365  moiety  be  reserved  for  the  benefit  *of 
those   relations   on    the    part    of  the 

mother  (of  which  by  her  answer  to  the 
original  bill  it  appears  probable  there  were 
some  living  at  the  time  of  the  infant's 
death)  who  may  within  a  reasonable  time 
assert  and  prove  their  claims  thereto.  But 
if  no  such  relations  on  the  part  of  the 
mother  shall  assert  their  claim  within  a 
reasonable  time,  to  be  limited  by  the  Court 
of  Chancery,  that  the  other  moiety  be  then 
divided  among  the  plaintiffs  in  the  same 
proportions  as  the  former. 

It  also  appears  to  me,  that,  as  no  person 
was  capable  of  succeeding  to  the  inherit- 
ance as  heir,  during  the  life  of  the  mother, 
the  account  of  rents  and  profits,  subsequent 
to  the  death  of  the  infant,  ought  not  to  be 
decreed  to  be  taken  for  that  period  which 
elapsed  between  the  death  of  the  infant  and 
the  death  of  his  mother.  The  inheritance, 
during  that  period,  being,  as  I  have  already 
said,  in  abeyance,  the  first  occupant,  who 
might  enter  and  possess  himself  thereof 
during  that  period,  might,  as  I  conceive, 
lawfully  hold  the  same,  and  take  the  rents, 
issues,  and  profits  thereof  to  his  own  use, 
so  long  as  the  mother  lived,  without  being 
in  any  manner  chargeable  or  accountable 
for  the  same  to  the  persons  to  whom  the 
succession  may  belong,  after  the  mother's 
death. (c) 

My  opinion,  therefore,  is,  that  so  much 
of  the  Chancellor's  decree  as  is  in  opposition 
to  these  principles  be  reversed,  and  that  a 
decree  conformable  thereto  be  now  made: 
and  that  the  remainder  of  the  decree  be 
afiBrmed. 

To  prevent  any  misconception  of  this 
opinion,  I  beg  leave  to  add  that,  if  there 
had  been  any  brother  or  sister  of  the  in- 
fant on  the  pArt  of  his  father  living  at  the 
time  of  his  death,  or  any  descendant  from 
them,  such  brother,  sister,  or  their  descend- 
ants, would  have  been  entitled  to  take  the 
estate  immediately,  notwithstanding  the 
mother  was  then  also  living ;  as,  in  such  a 
case,  the  inheritance  would  not  have  been 
in  abeyance  for  a  moment. 

366  ♦JUDGF,  ROANE.     With  respect  to 
the    first  question  made  in  this  case, 

I  consider  it  as  the  established  doctrine  of 
the  Court  that  a  decree  of  the  inferior  Court 
is  not  to  be  considered  as  final,  until  the 
cause  is  completely  dismissed  therefrom. 
Until  that  is  the  case,  the  Court  below  has, 
itself,  the  power  to  correct  any  errors  it 
may  have  committed,  and  any  decree  it 
may  have  rendered  is,  therefore,  not  to  be 
considered  as  final.  Most  of  the  arguments 
now  used  on  this  topic  have  been  used  and 
overruled  on  former  occasions. 

As  to  the  question  now  made  upon  the  act 
of  descents,  I  believe  it  will  be  admitted 
that  I    have    borne  my  testimony*  against 


(c)  See  Tucker's  Blackstone,  vol.  2,  App.  p.  28-^2, 
for  Che  reasons  at  larsre  upon  which  this  opinion  is 
founded. 

*In  the  two  decisions  in  the  case  of  Tomlinson  y. 
Dilllard,  &c. 
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the  policy  which  gave  rise  to  the  act  of 
1790,  restoring,  in  a  measure,  the  fe*idal 
principle  of  the  blood  of  the  first  purchaser. 
But,  while  I  shall  never  be  in  favour  of  ex- 
tending that  principle  in  doubtful  cases, 
by  construction,  I  do  not  deny  the  power 
of  the  I/egislature  to  make  the  innovation. 
The  question  before  us  is  then  purely  a 
question  of  construction  upon  the  inten- 
tion of  the  I/egislature  as  manitested  in 
the  act  itself. 

No  man  can  be  more  sensible  than  I  am, 
of  the  impropriety  of  extending  the  con- 
struction of  an  act  by  mere  implication ; 
especially  to  further  an  odious  or  unjust 
principle;  but  I  apprehend  that  an  impli- 
cation may  be  so  strong  and  necessary  as 
to  be  equivalent  to  an  express  declaration 
by  the  Legislature.  This  I  take  to  be  the 
case  in  the  present  instance.  The  exclu- 
sion of  the  mother  in  the  event  that  there 
is  a  brother  or  sister  on  the  part  of  the 
father,  or  a  brother  or  sister  of  the  father, 
is  substantially  equivalent  to  an  express 
declaration  that  the  persons  last  mentioned 
shall  tnemselves  succeed;  and  this  the 
rather,  as  the  first  section  of  the  act  of  de- 
scents purports  to  provide  a  rule  of  inherit- 
ance as  to  all  cases,  and  which  idea  is 
entirely  supported  by  the  opinion  of  this 
Court  in  the  case  of  Brown  v.  Turberville. 
I  consider  that  decision  as  a  complete 
367  authority  *to  overrule  the  idea  that 
the  inheritance  is  in  abeyance  in  the 
case  before  us.  The  succession  in  this 
case,  therefore,  does  not  rest  upon  a  mere 
naked  implication,  but  upon  an  implication 
80  strong  and  necessary,  (all  the  circum- 
stances considered,)  as  to  be  equivalent  to 
an  express  declaration  by  the  Legislature. 
In  this  last  respect  this  case  differs  from 
the  one  put  in  a  note  to  2  Tuck.  Bl.  App. 
p.  33,  where  an  elder  child  being  disabled 
from  inheriting  by  receiving  a  popish  ed- 
ucation, and  the  statute  which  disabled 
him  (1  Jac.  I.)  containing  no  declaration 
who  should  have  the  land,  a  subsequent 
statute  was  deemed  necessary  to  be  made 
in  favour  of  the  next  of  kin. 

It  is  a  sound  rule  of  construction  that,  if 
it  can  be  prevented,  no  clause,  sentence,  or 
word,  shall  be  rendered  superfluous,  void, 
or  insignificant,  (a)  In  the  case  before  us 
it  is  difficult  to  say  wherefore  the  brothers 
and  sisters  on  the  part  of  the  father,  and 
e  converse,  were  mentioned  in  the  act,  but 
for  the  purpose  of  following  up  the  princi- 
ple on  which  the  change  of  the  rule  was 
founded,  and  giving  the  estate  to  them, 
instead  of  the  excluded  parent. 

Upon  the  whole,  my  construction  of  the 
act  of  1792  is,  that  it  is  entirely  similar  to 
that  of  1785,  with  the  tingle'  exception  of 
the  amendment  made  by  the  act  of  1790; 
(which  is  kept  up  and  extended  by  the  5th 
and  6th  sections  of  the  act  of  1792;)  and 
that  those  sections  operate  by  way  of  ex- 
ception from  the  general  law  in  the  cases 
put  therein,  as  well  by  substituting  one 
heir,  as  excluding  another.  The  error  on 
this  point  seems  to  be  in  considering  the 
canons  of  the  act  of  1785  as  still  in  force, 
(for  example,  in  favour  cf  the  paternal 
grandfather  and  maternal  grandmother,) 
while  at  the  same   time   the    succession    is 


(a)  0  Bac.  880. 


changed,  in  a  particular  case,  in  favour  of 
the  maternal  uncles  and  aunts,  &c.  As  to 
the  justice  of  this  alteration,  the  power 
of  the  Legislature  being  admitted,  we  are 
compelled  to  say  **stet  pro  ratioce  vol- 
untas." 

I  therefore  concur  with  the  Chancel- 

368  lor  in  his  construction  *in    the    pres- 
ent instance,    which    is*  also    that  of 

the  public  at  large,  and  thereby  avoid  the 
great  evil  (as  almost  all  infants  derive  their 
property  either  on  the  part  of  the  father  or 
the  mother)  which  would  result  from  de- 
ciding that,  in  cases  like  the  present,  no 
rule  of  descent  is  provided  by  law,  and  that 
the  estates  are,  consequentlv,  in  every  in- 
stance, to  be  considered  as  in  abeyance. 

JUDGE  FLEMING.  The  counsel  for  the 
appellant,  in  their  statement,  rested  the 
cause  on  two  points  only: 

1st.  That  the  original  decree  was  right ; 
and, 

2d.  That  the  bill  having  been  dismissed 
as  to  the  personal  estate,  tne  decree  waa 
final  as  to  that  matter;  and  the  plaintiffs 
were  barred  by  length  of  time  from  filing' 
a  bill  of  review. 

The  cause  was  argued  with  great  ability 
on  both  sides,  but  much  the  greater  part  of 
the  arguments  of  the  appellant's  counsel 
seemed  predicated  on  the  assumption  of 
facts  which,  in  my  apprehension,  did  not 
exist;  to  wit,  that  the  decree  of  March* 
1797,  was  final;  and  that  the  bill  against 
Tem pieman,  as  executor  of  Elizabeth  Step- 
toe,  was  a  bill  of  review.  In  order  to  prove 
that  the  decree  of  1797  was  final,  it  was 
strenuously  argued  that  there  ought  to 
have  been  two  separate  and  distinct  suits  ; 
one  for  the  real,  and  the  other  for  the  per- 
sonal estate:  but,  for  what  good  purpose 
there  should  have  been  more  than  one  suit, 
I  am  at  a  loss  to  discover.  The  counsel 
proceeded  to  argue  that,  as  the  Chancellor 
decided  the  right,  respecting  the  personal 
estate  and  dismissed  the  bill,  as  to  that 
subject,  the  decree  was  final :  but  this  Court 
has  never  considered  a  decree  to  be  final, 
so  long  as  the  parties  remained  in  Court ; 
but  every  order  and  decree  made  during  that 
space,  has  been  considered  as  interlocutory, 
and  subject  to  revision ;  as  in  the  cases  of 
Young  V.  Skipwith,(b)  Grymes  v.  Pendle- 
ton, (c)  and  M'Call  V.  Peachy,  (d)  In  the 
former  case,  Skipwith  brought  his  bill 
against  Young  for  the  moiety  of  a  tract  of 
land,  according  to  contract.  The  Chancel- 
lor decreed  for  the  plaintiff  a  moiety 

369  *of   the   land,    (which  completely  de- 
cided the  rights  of  the   parties,)  and 

appointed  a  Commissioner  to  make  a  parti- 
tion accordingly.  Young  appealed  to  this 
Court,  which,  after  a  long  and  solemn  ar- 
gument on  the  merits  of  the  cause,  decided 
unanimously  that  the  decree  was  interlocu- 
tory, dismissed  the  appeal,  and  remanded 
the  cause  to  the  High  Court  of  Chancery  ; 
as  was  likewise  done  in  the  cases  of  Grymes 
V.  Pendleton,  and  M'Call  v.  Peachy,  noticed 
above:  and  in  several  subsequent  cases, 
after  the  act  of  January,  1798,  allowing  ap- 
peals (by  the  Court  of  Chancery)  from  in- 
terlocutory  decrees;    particularly,     in    the 


Wash.  800. 


(b)  2 

(c)  I  CaU,  64. 

(d)  Ibid.  66. 
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cases  of  the  President  aod  Professors  of 
William  and  Marj  Coliei^e  v.  Lee's  Execu- 
tors, and  of  Fairfax  v.  Muse*s  Execu- 
tors, (a)  In  the  latter  case,  there  was  a 
decree  to  foreclose  the  equity  of  redemption 
of  mortg^aged  lands,  and  the  premises  or- 
dered to  be  sold:  yet  this  Court  unani- 
moQslj  dismissed  the  appeal,  as  having  been 
im providently  allowed,  in  vacation,  from 
an  interlocutory  decree ;  which  was  not  au- 
thorized by  law.  And,  had  an  appeal  been 
allowed,  in  the  case  before  us,  from  the  de- 
cree of  March,  1797,  there  is  not  a  doubt  on 
my  mind  but  it  would  have  been  dismissed, 
as  having  been  prematurely  granted.  Con- 
sidering that  decree  then  as  interlocutory, 
and  not  final,  the  argument,  that  a  bill  of 
review  was  barred  by  length  of  time,  falls 
to  the  ground.  But,  in  my  apprehension, 
it  is  not  a  bill  of  review,  but  a  bill  of  re- 
vivor and  supplemental  bill,  which  the  sev- 
eral deaths  of  Elizabeth  and  William 
Steptoe,  who  were  the  executrix  and  execu- 
tor of  George  Steptoe,  deceased,  made  nec- 
essary, in  order  to  bring  the  whole  subject 
in  controversy  properly  before  the  Court; 
and  in  which  the  widow,  and  the  children 
of  William  Steptoe,  (eight  in  number,) 
were  made  parties,  plaintiffs;  and  who,  by 
the  last  decree,  are  madfe  distributees  of 
one  fourth  part  of  the  estate  of  the  said 
Edward  Steptoe,  deceased,  the  widow's 
dower  therein  being  first  allotted  to  her; 
all  which  appears  to  me  -  to  have  been  cor- 
rect and  proper. 

As  to  the  length  of  time  that  the  appel- 
lees acquiesced  in,  and  left  undisturbed,  the 
decree  of  March,  1797,  it  may  be 
J70  *well  accounted  for.  The  Commis- 
sioners appointed,  by  that  decree,  to 
state  an  account  of  the  real  estates  whereof 
the  said  Edward  Steptoe  died  seised,  and 
to  settle  and  adjust  the  profits  of  the  said 
estate,  since  his  death,  had  made  no  report 
of  their  proceedings,  before  the  deaths  of 
the  said  Elizabeth  and  William  Steptoe, 
when  the  bill  of  revivor,  and  supplemental 
bill,  because  necessary  for  the  purposes 
aforesaid.  I  come  now  to  consider  the 
canae  on  its  merits,  and  to  decide,  accord- 
ing to  the  best  of  my  judgment,  the  rights 
of  the  parties  to  the  estate  of  Edward  Step- 
toe, decea9ed,  under  our  several  acts  of 
Assembly.  And  here  a  difiSculty  seems  to 
arise,  and  a  difference  of  opinion  among 
the  Judges,  respecting  the  exposition  of 
those  acts;  which  circumstance,  and  the 
very  ingenious  arguments  of  the  counsel, 
induced  me  to  consider  the  subject  with 
more  than  ordinary  attention ;  and,  after 
the  most  mature  deliberation,  the  difiSculty 
to  me  appears  easily  solved,  by  giving  to 
those  acts  such  a  construction  as  I  conceive 
to  have  beeo  the  sense  and  intention  of  the 
Lregislature,  at  the  several  periods  when 
they  were  passed ;  and,  as  I  believe,  agree- 
ably to  the  general  sense  and  understand- 
ing of  the  community  at  large. 

It  was  objected  by  the  appellees'  counsel, 
though  not  much  relied  on,  that  the  fifth 
clause  of  the  act  of  1792,  under  which  the 
appellees  claim,  is  only  a  proviso,  or  an 
exception,  to  the  general  principles,  words, 
and  meaning  of  the  preceding  clauses ;  and 
ought  not  to  have  the  same  force  and  effect 


(2)  SB.  &  M.  697,  and  note  (9).  56& 
V  R,  1  Munf— 10 


as  if  it  had  been   declaratory,    and    an   en- 
acting clause. 

Our  first  act  of  Assembly,  altering  the 
course  of  descents  from  that  of  the  common 
law,  was  passed  in  the  year  1785 ;  in  which 
the  sense  of  the  lyegislature  was  expressed 
in  general  terms;  as  it  was  likewise  in  the 
24th  section  of  the  act  of  distribution, 
passed  the  same  session,  and  referring  to 
the  act  of  descents,  for  the  distribution  of 
goods  and  chattels :  but,  in  the  year  1790, 
an  important  change  was  made,  in  cases  of 
infants  dying  without  isuse;  and,  by  an 
act  passed  the  24th  of  December,  in  that 
year,  entitled  '*An  act  to  amend  the  act 
entitled  an  act  directing   the    course 

371  of  descents,"  it  is  ^enacted    (section 
3,)  that,  ** where  an  infant   shall   die 

without  issue,  having  title  to  any  real  es- 
tate of  inheritance,  derived  by  purchase  or 
descent  from  the  father,  the  mother  of  such 
infant  shall  not  succeed  to,  or  enjoy  the 
same,  or  any  part  thereof,  by  virtue  of  the 
said  recited  act,  if  there  be  living  an3' 
brother  or  sister  of  such  infant,  or  any 
brother  or  sister  of  the  father,  or  any  lineal 
descendant  of  either  of  them:"  in  which 
act  there  is  another  clause,  vice  versa,  ex- 
cluding the  father,  &c.  where  the  estate  is 
derived  from  the  mother.  In  the  same  act 
there  is  a  repealing  clause  in  the  emphatic 
words  following:  ''So  much  of  all  acts  as 
comes  within  the  purview  of  this  act,  and 
particularly  of  the  act  entitled  an  act  di- 
recting the  course  of  descents,"  (viz.  the  act 
of  1785,)  '*shall  be,  and  the  same  is  hereby 
repealed."  The  above  clauses,  respect- 
ing cases  of  infants  dying  without  issue, 
are  declaratory  and  explicit,  and  not  excep- 
tions to  clauses  of  general  import.  It  is  true 
that,  when  they  are  incorporated  into  the  act 
of  1792,  **to  reduce  into  one  the  several 
acts  directing  the  course  of  descents," 
they  are  there  inserted  as  said  provisoes 
to  the  general  course  of  descents  in  the  pre- 
ceding clauses;  with  the  exclusion  of  any 
issue  which  the  mother  may  have  by  any 
person,  other  than  the  father  of  such  in- 
fant ;  which  latter  exclusion  was  not  in  the 
act  of  1790:  and  so  in  the  clause  excluding 
the  father,  &c.  from  inheriting  any  estate 
derived  from  the  mother. 

But  it  is  contended,  in  the  present  case, 
that  the  5th  clause  of  the  act  of  1792,  which 
excludes  the  mother  from  the  inheritance, 
is  in  negative  words,  and  no  express  decla- 
ration who  shall  inherit  the  estate;  and 
therefore  it  is  a  casus  omissus;  and,  during 
the  life  of  the  mother,  the  estate  was  in 
abeyance,  there  being  no  person  in  exist- 
ence capable  of  inheriting ;  as  the  infant 
died,  leaving  neither  brother  nor  sister; 
and  that,  on  the  death  of  the  mother,  (there 
being  no  provision  for  the  case  in  the  act 
of  1792,)  so  much  of  the  act  of  1785  as  di- 
rects that  the  inheritance  shall  be  divided 
into  moieties,  one  of  which  shall  go  to  the 
paternal,  and  the  other  to  the  maternal  kin- 
dred, is  revived,  and  in  force;  (the  course 
of  descents  by  the  common  law  being 

372  *done   away    by    the  statutes;  and  it 
being  a  rule,  that  a  statute  cannot  be 

repealed  by  implication.)  But  we  have  al- 
ready seen  that  the  act  of  1785,  so  far  as  it 
was  within  the  purview  of  the  act  of  1790, 
which   completely   embraced,    and,    in  my 
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conception,  provided  for,  the  case  before 
us,  was  repealed  in  as  express  terms  as 
language  could  devise. 

And,  further,  in  the  act  of  1792,  directing 
the  course  of  descents,  there  is  a  clause  de- 
claring that  all  and  every  act  and  acts, 
clause  and  clauses  of  acts  heretofore  made, 
containing  any  thing  within  the  purview 
of  this  act,  shall  be,  and  the  same  are 
hereby  repealed.  The  act,  then,  of  1785,  or 
so  much  thereof  as  was  within  the  purview 
of  either  the  act  of  1790,  or  the  act  of  1792, 
was  clearly  repealed.  And  it  is  a  rule  of 
equal  force  with  the  one  mentioned  above, 
that  a  statute  once  repealed  shall  not  be  re- 
vived by  implication.  There  is  also  an- 
other important  rule  of  consttuction  that 
well  applies  to  the  case  before  us;  which 
is,  that  force  and  efficacy  is  to  be  given  to 
every  sentence,  and  significant  word,  in  a 
statute,  which  does  not  contradict  or  ob- 
scure some  other  part  of  the  same  statute ; 
and  that,'  where  words  or  expressions  are 
ambiguous,  and  of  doubtful  meaning  or 
effect,  such  interpretation  and  application 
shall  be  given  them,  as  to  fulfil  the  object 
and  intention  of  the  Legislature,  if  the  will 
of  the  Legislature  can  be  fairly  deduced 
from  such  words  or  expressions.  And  here 
let  me  premise  that,  in  my  conception,  the 
Legislature  intended  to  provide,  and  hath 
provided,  for  every  possible  case  that  could 
happen,  (and  such  was  the  sense  of  all  the 
Judges  in  giving  their  opinions  in  the  case 
of  Brown  v.  Tarberville,)  and,  particularly, 
is  there  provision  made  for  the  one  now 
under  consideration  ;  and  others  of  a  simi- 
lar nature ;  and  that,  as  Edward  Steptoe 
died  under  age,  and  without  issue,  having 
an  estate  of  inheritance  derived  by  purchase 
from  his  father,  neither  his  mother,  nor 
any  issue  which  she  might  have  had  by  any 
person,  other  than  his  father,  could  succeed 
to,  or  inherit,  any  part  thereof :  and,  as 
there  was  no  brother  nor  sister  of  the  said 
Edward    Steptoe,    nor  descendants  of  such, 

living  at  the  time  of  his  death,  the 
373      brothers  *and    sisters    of    his    father 

George  Steptoe,  deceased,  and  their 
descendants,  (the  present  appellees,)  have 
a  right  to  the  inheritance;  which  I  conceive 
to  have  been  clearly  the  will  and  intention 
of  the  Legislature ;  or  why  was  the  mother, 
and  any  issue  which  she  might  have  by 
any  person  other  than  the  father,  excluded 
from  the  inheritance,  ^*so  long  as  there 
should  be  living  any  brother,  or  sister  of 
the  father,  or  any  lineal  descendant  of 
either  of  them?"  To  give  the  latter  words 
any  other  constfuction  would,  to  my  mind, 
render  them  nugatory,  and  so  many  dead 
letters :  and  they  are  certainly  of  too  impor- 
tant signification  to  be  thus  considered. 
And  I  construe  them  on  the  principle  that 
a  devise  of  lands  to  a  son,  after  the  death 
of  his  mother,  gives  to  the  mother  an  estate 
for  life  by  implication. 

I  am  therefore  of  opinion,  that  the  decree 
is  correct,  and  ought  to  be  affirmed ;  and 
(the  decree  being  interlocutory)  the  cause 
remanded  to  the  Superior  Court  of  Chancery 
of  the  District  of  Williamsburg,  for  farther 
proceedings  to  be  had  therein. 

By  the  majority  of  the  Court,  decree 
affirmed,  and  cause  remanded  for  farther 
proceedings. 


Virginia  Rbports,  Annotated. 

Paynes  v.  Coles  and  Others. 

Thursday,  October  11. 1810. 


878 


I.  Evidence— Record  in  Another  Suit*— A  record  of 
one  suit  cannot  be  read  as  evidence  in  another, 
unless  both  the  parties,  or  those  under  whom  they 
claim,  were  parties  to  both  suits;  it  being- a  rule 
that  a  document  cannot  be  used  against  a  party 
who  could  not  avail  himself  of  it,  in  case  it  made 
in  his  favour. 

a.  Bvldeoce— Answer.— An  answer  in  Chancery 
(thongh,  in  form,  responsive  to  a  question  put  in 
the  bill)  is  not  evidence,  where  it  asserts  a  right, 
affirmatively,  in  opposition  to  the  plaintiff's  de- 
mand; but  the  defendant  is  as  much  bound  to 
establish  such  assertion  by  independent  testi- 
mony, as  the  plaintiff  is  to  sustain  his  bill. 

3.  Issue  Out  of  Chancery— When  improper. t— An  issue 
out  of  Chancery  ought  not  to  be  directed  to  try  a 
claim  altogether  unsupported  by  testimony,  or  a 


*Bvidence— Record  In  Another  5ult— A  record  of 
one  suit  cannot  be  read  as  evidence  in  another,  on 
the  ground  that  the  defendant  and  one  of  the  plain- 
tiffs in  the  latter  suit,  were  parties  to  the  former, 
and  that  the  same  point  was  in  controversy  in  both : 
another  plaintiff,  and  the  person  under  whom  both 
the  said  plaintiffs  Jointly  claim,  not  having  been 
parties  to  such  former  suit  Chapmans  v.  Chap- 
man. 1  Munf.  398.  citing  with  approval  the  principal 
case. 

On  the  same  point,  see  the  principal  case  cited  in 
Brown  v.  Johnson,  18  Qratt.  050.  See  further,  mono- 
graphic note  on  "Evidence"  appended  to  Lee  v. 
Tapscott.  2  Wash.  276. 

Where  depositions  in  one  chancery  cause  have 
been  read  in  another,  no  formal  order  of  the  court 
permitting  them  to  be  read  seems  to  have  been 
made.  McCoy  v.  McCoy,  29  W.  Va.  811. 2  S.  E.  Rep. 
819,  citing  Paynes  v.  Coles,  1  Munf.  873,  and  Chapmans 
V.  Chapman,  1  Munf.  898. 

Judgment— Conclusiveness.— The  principle  is  uni- 
versally acknowledged  that  no  one  can  be  bound  by 
a  verdict  or  Judgment  unless  he  be  a  party  to  the 
suit,  or  be  in  privity  with  a  party,  or  possess  the 
power  of  making  himself  a  party.  The  reason  is 
obvious.  He  has  no  power  of  examining  witnesses, 
or  of  adducing  evidence  in  maintenance  of  his 
rights:  in  short,  he  is  deprived  of  all  means 
provided  by  law  for  ascertaining  the  truth  and 
consequently  it  would  be  repugnant  to  the  first 
principles  of  justice  that  he  should  be  b^*  mo 
by  the  result  of  an  inquiry  to  which  he  1-  al- 
together a  stranger.  Dent  v.  Ashley,  7  Fed.  Cas. 
496,  citing  Wood  v.  Davis,  7  Cranch  (11  U.  S.)271; 
Davis  V.  Wood,  1  Wheat.  (14  U.  S.)  6;  Paynes  v.  Coles, 
1  Munf.  373;  Turpin  v.  Thomas.  2  Hen.  &  M.  139;  Jack- 
son V.  Vedder.  3  Johns.  8;  Case  v.  Reeves,  14  Johns. 
79.  To  the  same  effect,  the  principal  case  is  cited  in 
Baring  v.  Fanning,  2  Fed.  Cas.  794. 

tissue  Out  of  Chancery.- Whatever  may  be  the 
practice  elsewhere  as  to  the  cases  appropriate  for 
an  issue,  and  in  which  the  discretion  of  the  chan- 
cellor is  wisely  and  properly  exercised  in  directinar 
it.  there  can  be  little  doubt  that  in  Virginia,  where 
the  allegations  of  the  bill  are  expressly  and  di- 
rectly denied  in  the  answer,  and  are  wholly  un- 
supported by  proof,  or  supported  by  the  evidence  of 
one  witness  only,  the  court  should  not  direct  aix 
issue,  but  should  dismiss  the  bill.  Wise  v.  Liamb.  9 
Gratt.  806, 806,  citing  the  principal  case,  and  Pryoz- 
V.  Adams,  1  Call  882.  See  further  on  this  subject, 
foot-note  to  Pryor  v.  Adams,  1  Call  382;  monographic 
note  on  "Issue  Out  of  Chancery"  appended  to  Lavell 
V.  Qold,  25  Gratt.  473.  The  principal  case  is  also 
cited  in  Lewis  v.  Mason,  84  Va.  788, 10  S.  E.  Rep.  529. 
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title  not  alleged  In  the  bill,  but  suffffested  in  tbe 
answer,  without  proof.  Neither  is  this  rule  to  be 
varied  by  the  circumstance  that  infants  are  in- 
terested. 

4.  Ckaacery  Jarlsdictioii— To  Set  UpMarrlafe  Promise. 
— The  aid  of  a  Court  of  Equity  ousrht  not  to  be 
afforded  to  set  up  a  marrlaire  promise  when  the 
effect  would  be  to  disinherit  (against  the  inten- 
tion of  the  parties)  the  only  issue  of  the  marriage. 

5.  Same.— Quaere,  whether  a  Court  of  Equity  oug-ht, 
under  any  circumstances,  to  assist,  to  the  preju- 
dice of  a  posthumous  child,  the  claim  of  devisees 
ander  a  will  (made  before  the  ist  of  January,  1787) 
by  a  testator  who  had  no  child  liTlnsr,  and  was 
iffnorant  that  his  wife  was  In  a  state  of  presr- 
nancy? 

John  Payne  and  Mary  Payne,  infants, 
by  Mary  Payne,  their  mother  and 
374  next  friend,  filed  their  bill  in  the  *late 
High  Court  of  Chancery,  on  the  let  of 
March,  1796,  against  Walter  Coles,  Isaac 
Winston,  and  Lucy  his  wife.  Garland  An- 
derson, and  Mary  his  wife,  Thomas  Price, 
executor  of  William  Darracott,  deceased, 
and  John  Syme,  and  Sarah  his  wife;  set- 
ting forth  that  Williams  Coles,  late  of 
Coleshill,  in  the  County  of  Hanover,  (being 
the  father  of  three  children,  to  wit,  a  son 
named  Walter,  and  two  daughters,  Mary, 
the  mother  of  the  plaintiffs,  and  Lucy,  the 
wife  of  Isaac  Winston,)  on  the  4th  of  Sep- 
tember, 1768,  wrote  a  letter  to  Mrs.  Dar- 
racott, the  mother  of  Mary  Darracott,  to 
whom  his  son  was  then  paying  his  addresses, 
informinfiT  her  that  the  match  would  be  very 
pleasing  to  his  wife  and  himself;  that  he 
intended  to  give  his  son,  immediately,  to 
the  value  of  3,0001.  current  money,  in  land, 
slaves,  and  other  things;  and,  at  his  own 
and  his  wife's  death,  he  would  leave  him 
the  land  he  then  lived  on,  **with  his  pos- 
aeKsion  in  Ireland,  and  some  more 
slaves,"  &c. 

The  bill  farther  stated  that    (whether  be- 
fore or  after  the  said  letter  was  written,  the 
plaintiffs  knew  not)  the  said  Williams  Coles 
told    William    Darracott,    brother   of   Mary 
I>arracctt,  that  '4f   the   match  should  take 
place,  he  would  give  his  son  at  the  time  of 
the  marriage  his  plantation    in    Goochland 
Connty,  and  sixteen  or   eighteen    negroes, 
seventy  or  eighty  head  of  cattle,  and  other 
stock  upon  the  said  plantation,  and  thart  at 
his   death    he    would   give  his  said  son  the 
plantation  whereon  he  then  lived,  and  other 
negroes,    and   some  other  estate;  that  the 
marriage  took  effect,  but  the  agreement  was 
not  executed ;  that,  some   time   in  the  year 
1769,    Walter  Coles,  the  son,    departed    this 
life,    having   made   a  will,  in  which,  after 
bequeathing  to  his  wife  Mary  all  the  slaves, 
horses,    and    all   other  things  that  he  had 
with    her   as  a    marriage   portion,  and  ten 
pounds  current  money,  and  to  each   of   his 
sisters  a  mourning   ring,  he  **gave  and  be- 
queathed to  his  father  and  mother  all  and 
singular  the  remaining  part   of    his   estate 
of  any  nature   or  kind  soever,  to  them  and 
their    heirs   forever;"  that   the   defendant 
Walter   was    his  posthumous  son;  he 
375      having  had  no  child  living  at  *the  date 
of  the  said  will ;  which,  as  the  plain- 
tiffs were  advised,  passed   his  rights  under 
the    marriage   agreement    from    his  infant 
child  to  his  father  and  mother.     They  were 


farther  advised,  that  the  father  and  mother 
took  under  the  will  as  joint-tenants;  that 
William  Coles,  the  father,  dying  about  the 
year  1781,  intestate,  his  moiety  survived 
to  Lucy  Coles,  the  mother;  and  that,  upon 
her  death  in  the  year  1784,  the  whole  right 
to  the  benefit  of  the  said  marriage  agree- 
ment devolved  (by  virtue  of  the  lesiduary 
clause  in  her  last  will)  on  the  plaintiffs. 
The  bill  moreover  set  forth  that  William 
Darracott  administered  on  the  estate  of  Wil- 
liams Coles,  and  Walter  Payne  qualified  as 
executor  of  Lucy  Coles;  but  that  Darracott, 
as  administrator  of  her  husband,  had  previ- 
ously taken  possession  of  her  whole  estate, 
(alleging  that  her  lands  had  descended  on 
the  defendant  Walter  Coles,  his  nephew, 
as  heir  at  law  of  the  said  Williams  Coles, 
and  that  the  slaves  and  personal  property 
belonged  to  the  estate  of  his  intestate, )  and 
made  such  distribution  of  the  estate  as  to 
him  seemed  meet;  leaving  th'*  defendant 
Walter  Coles  in  possession  of  the  land,  and 
far  greater  part  of  the  other  estate ;  *  and 
allowing  no  part  of  it  to  the  plaintiffs; 
thereby  preventing  Walter  Payne,  the 
executor,  from  performing  the  duties  of  his 
ofiBce ;  that  the  said  Walter  Payne,  having 
gone  beyond  sea,  had  not  been  heard  of  for 
seven  years;  and  thus,  the  plaintiffs  had 
been  deprived  of  all  benefit  from  the  de- 
vise aforesaid  in  their  grandmother's  testa- 
ment; notwithstanding  she  therein  ap- 
pointed Sarah  Syme,  wife  of  Col.  John 
Syme,  trustee  and  manager  for  them ;  the 
said  Sarah  having  never  interfered,  under 
the  trust,  to  have  justice  done  them ;  that 
the  defendant  Walter  Coles  had  held  the  es- 
tate, allotted  him,  ever  since  the  distribu- 
tion ;  that  William  Darracott  is  dead,  and 
Thomas  Price,  his  executor,  is  the  only 
person  who  can  account  for  his  acts  in  re- 
lation to  these  estates. 

The  prayer  of  the  bill  was  for  an  account 
of  so  much  of  each  of  the  estates  of  Wil- 
liams and  Lucy  Coles,  as  was  received  by 
the  defendants,  Walter  Coles,  Isaac 
376  Winston,  *and  Lucy  his  wife,  and 
Garland  Anderson,  and  Mary  his 
wife;  for  an  account  of  the  administration 
by  William  Darracott,  to  be  rendered  by 
the  defendant  Thomas  Price,  his  e>  cu  jV  ; 
**that  the  said  Walter  Coles  be  decreed  to 
convey  to  the  plaintiffs  all  lands,  whether 
in  this  country  or  in  Ireland,  to  which  they 
are  equitably  entitled  under  the  above  de- 
vise of  the  testament  of  their  grandmother, 
and  which  (independently  of  the  above  re- 
cited letter  and  conversations,  the  testa- 
ment of  his  father,  and  the  testament  of 
his  grandmother)  would  have  descended  to 
him  by  right  of  inheritance,  or  any  other 
title ;  and  that  the  defendant,  Sarah  Syme, 
be  compelled  either  to  accept  of  or  relin- 
quish her  trust  aforesaid,  and,  in  the  former 
case,  to  execute  the  same  agreeably  to  the 
principles  of  equity  in  like  cases." 

The  defendant  Walter  Coles  answered, 
saying  that  *4t  may  be  true  that  Williams 
Coles  his  grandfather  did,  on  the  4th  of 
September,  1768,  write  such  letter  as  is  set 
forth  in  the  bill,  but  for  greater  certainty 
refers  to  such  proof  as  the  complainants 
can  bring  concerning  the  same :  he  has  un- 
derstood that  the  said  letter  was  written  at 
the  instance  of  Mrs.  Darracott,  grandmother 
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of  this  defendant;  and  that  the  said  Wil- 
liams was  induced  to  write  it  by  informa- 
tion received  of  her,  or  from  some  other 
relation  of  his  mother,  that  her  fortune 
was  much  more  considerable  than  it  was 
afterwards  found  to  be.  He  admits  that 
the  marriage  took  effect,  but  denies  that 
the  said  Walter  Coles,  this  defendant's 
father,  became  possessed  of  the  property 
mentioned  in  the  said  letter.  He  further 
saith,  that  his  said  father,  when  he  made 
his  last  will,  had  no  knowledge  of  the 
l>regnancy  of  his  wife :  and  this  defendant 
submits  it  to  this  honourable  Court  whether, 
as  the  said  will  was  made  when  his  father 
had  no  child,  the  subsequent  birth  of  this 
defendant  did  not  operate  as  a  revocation 
thereof;  but,  if  it  shall  be  thought  other- 
wise, he  insists  that,  as  his  said  father  was 
not  possessed  of  the  estates  mentioned  in 
the  said  letter,  the  same  did  not  pass  by 
his   will;  more   especially,   as  it  evidently 

appears,  from  the  will  itself,  and  the 
377  '  then  situation  of  the  ^parties,  that  the 

said  estates  were  not  in  the  con- 
templation of  the  testator  when  the  will 
was  made.  This  defendant  does  not  admit 
the  parol  agreement  between  his  grand- 
father and  his  uncle,  stated  in  the  bill ;  and 
supposes  that,  if  any  such  conversation  took 
place,  it  ought  to  be  considered  as  having 
no  effect,  so  far  as  the  same  is  different 
from  the  letter  referred  to  by  the  complain- 
ants." 

The  same  answer  farther  states  that 
^^  Williams  Coles,  the  grandfather,  proved 
the  will  of  the  said  Walter,  whereof  he  was 
appointed  executor,  but  never  held  any  of 
the  property,  mentioned  in  his  letter,  under 
the  devise  from  his  son,  but  as  his  own 
several  property ;  in  like  manner  as  if  the 
said  will  had  never  been  made;  that  Lucy 
Coles  never  held  any  part  of  it,  except  as 
widow  of  the  intestate ;  and,  if  she  made 
such  wilt,  (which,  however,  the  defendant 
contested,  having  instituled  a  suit  in  Chan- 
cery to  set  it  aside, )  she  never  meant  that 
this  property  should  pass  by  it;  that  Dar- 
racott,  the  administrator,  made  distribu- 
tion of  the  property  of  his  intestate  (as  he 
had  a  right  to  do)  between  Mary  Payne, 
the  mother  of  the  plaintiffs,  Isaac  Winston 
and  Ifucy  his  wife,  and  this  defendant; 
they  being  the  persons  entitled  thereto; 
that  this  defendant  never  has  had  posses- 
sion of  any  property  which  he  conceives  to 
have  belonged  to  his  grandmother,  Mrs. 
Coles,  and  only  received  his  share  as  heir 
and  distributee  of  his  grandfather;  that  the 
plaintiffs  cannot  set  up  any  legal  claim  un- 
der the  marriage  contract  alleged  by  them 
to  have  been  made  by  this  defendant's 
grandfather,  and  he  submits  it  to  the  Court, 
whether  the  same  ought  to  be  carried  into 
effect,  in  equity,  to  the  prejudice  of  the  is- 
sue of  the  marriage,  for  whose  benefit  it 
must  have  been  intended ;  insisting  that, 
if  the  same  ought  to  be  performed,  he,  be- 
ing the  sole  issue  of  the  marriage,  ought 
to  receive  the  benefit  thereof.  He  further 
saith,  that,  as  no  claim  was  ever  set  up 
under  the  said  letter,  either  by  his  grand- 
father or  his  widow ;  and,  as  the  complain- 
ants claim  under  the  letter;  he  conceives 
himself  entitled  to,  and  prays  the  benefit  of 
the  act  of  limitations." 


378  ^Garland  Anderson  and    Mary   his 
wife  answered  separately ;  the  former 

alleging  total  ignorance  as  to  Mrs.  Coles, 
or  any  of  her  affairs ;  the  latter  stating  that 
she  did  not  remember  ever  to  have  seen. 
Mrs.  Coles's  will ;  had  heard  that  a  legacy 
was  left  her;  but  had  never  received  it. 

Only  one  deposition  was  taken  in  the 
cause ;  and  that  went  to  prove  the  execution 
of  Mrs.  Coles's  will. 

The  exhibits  were  the  wills  of  Walter 
Coles  and  Lucy  Coles. 

The  plaintiffs  also  exhibited  the  proceed- 
ings in  the  suit  in  Hanover  County  Court* 
on  behalf  of  the  defendant  Walter,  (when 
an  infant  about  two  years  old,)  against 
Williams  Coles,  his  grandfather;  claiming- 
the  benefit  of  the  marriage  agreement. 
The  bill  in  that  suit  relied  upon  the  letter 
above  mentioned  as  the  foundation  of  the 
plaintiff's  claim ;  and  the  answer  admitted 
the  said  letter  to  have  been  written ;  but 
contended  that  it  ought  not  to  be  binding  ; 
having  been  produced  by  a  deception  as  to 
the  amount  of  Mary  Darracott's  fortune ; 
and  being  unreasonable  in  itself;  and  that 
the  will  of  Walter  Coles  operated  as  a  re- 
lease from  the  said  agreement. 

Sundry  depositions  were  taken,  but  no 
decision  appears  to  have  taken  place. 

To  the  admission  of  the  bill,  and  proceed* 
ings  thereon  in  that  suit,  as  evidence  in 
this,  the  defendant  Walter  Coles,  by  hi» 
counsel,  filed  a  written  exception. 

The  suit  was  dismissed,  by  order  of  the 
plaintiff's  counsel,  as  to  the  defendants 
Isaac  Winston  and  Lucy  his  wife ;  and,  on 
the  4th  of  October,  1803,  the  cause  coming- 
on  to  be  heard  as  to  the  other  defendants, 
the  Court  dismissed  the  bill  with  costs; 
from  which  decree  the  plaintiffs   appealed. 

The  record  also  contains  a  copy  of  the 
proceedings  in  a  suit  brought  in  Hanover 
County  Court  by  the  defendant,  Walter 
Coles,  against  the  present  plaintiffs  and 
others,  for  the  purpose  of  setting  aside  the 
will  of  his  grandmother  Lucy  Coles;  which 
suit  was  removed  by  a  writ  of  certiorari  to 
the  High  Court  of  Chancery,  and  de- 

379  cided    on    the    same  *4th  of  October, 
1803,    by   a  decree  dismissing  the  bill 

with  costs ;  from  which  decree  no  appeal 
was  taken. 

In  that  suit,  Mary  Payne,  one  of  the  de- 
fendants, and  daughter  of  Lucy  Coles,  al- 
leged in  her  answer,  (among other  things,) 
that  the  said  Lucy  was  twice  married ;  first 
to  Cornelius  Dabney,  and  afterwards  to 
Williams  Coles;  that,  by  Cornelius  Dabney, 
she  had  issue  a  son,  William  Dabney,  who 
had  issue  several  sons,  of  whom  Isaac  Dab- 
ney was  the  eldest,  and  he,  dying  in  the 
life-time  of  the  said  Lucy,  and  after  the 
death  of  his  father,  left  issue  sever/il  chil- 
dren, of  whom  William  Dabney  was  his 
eldest  son  ;  and  that  the  said  last-mentioned 
William  Dabney  (who  is  still  alive)  was, 
at  the  time  of  the  death  of  the  said  Lucy,, 
and  now  is,  her  heir  at  law;  and,  ''as  the 
estate  came  b^  the  said  Lucy  altogether,  or 
as  to  the  greater  part  thereof,  as  her  inher- 
itance, this  defendant  is  advised  that,  if 
the  said  Lucy  had  died  intestate,  and  if  the 
said  estate  had  been  left  to  pass  by  the  rules 
of  inheritance  at  the  time  of  her  death,  the 
complainant  never  could  have  claimed  it  aa 
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her  heir,  so  long  as  any  of  her  desceadants 
of  the  name  of  Dabney  were  in  existence." 

A  number  of  depositions  were  taken  in 
that  suit;  fnroving,  on  the  one  hand,  that 
Lttcj  Coles's  will  was  duly  executed,  and, 
on  the  other,  that  she  had  no  idea  that  the 
property  now  claimed  belonged  to  her,  but 
considered  it  as  belonging  to  Walter  Coles, 
her  grandson.  No  evidence  appeared, 
either  to  support  or  contradict  the  allega- 
tion, that  *4he  estate  came  by  the  said 
Lncy  altogether,  or,  as  to  the  greater  part 
thereof,  as  her  inheritance.*' 

Warden,  Nicholas  and  Wirt,  for  the  ap- 
pellants. 

Wickham,  for  the  appellees. 

On  the  part  of  the  appellants,  the  sub- 
jects in  controversy  were  considered  in  two 
points  of  view : 

1.  As  to  the  real  estate,  which  Lucy  Coles 
held  in  her  own  right ;  and, 

2.  As  to  the  estate  comprised  in  the  mar- 

riage promise. 
380         *1.  It  must  be  clear    that,    if  Lucy 

Coles  held  any  real  estate  in  her  own 
right,  it  belongs  to  her  devisees  under  her 
will.  In  the  bill  exhibited  by  the  appellee 
Walter  Coles  to  set  aside  that  will,  he  called 
upon  the  defendants,  Mary  Payne  and 
others,  to  say,  whether  the  said  Lucy  Coles 
in  her  life-time  did  not  at  all  times  declare 
that  she  considered  the  title  to  the  land  and 
other  property  which  he  held,  derived  from 
his  i^randf  ather,  to  be  completely  vested  in 
him,  independent  of  her,  and  that  she  could 
not  dispose  of  the  same  by  will  or  otherwise. 
To  this  question  Mary  Payne  answered  that 
Lucy  Coles  had  said,  (and  this  defendant 
moreover  asserted  that  the  fact  was  so,) 
that  the  greater  part  of  the  Virginia  estate 
in  question  did  not  belong  to  him  as  heir  of 
his  grandfather,  but  was  her  own  inherit- 
ance. In  this  particular  the  answer  was 
responsive  to  the  bill,  and  therefore  evi- 
dence :  at  any  rate,  if  not  direct  or  conclu- 
sive, it  was  sufficient  evidence  to  have 
produced  a  reference  to  a  Commissioner,  or 
a  Jury,  to  ascertain  the  fact,  for  the  benefit 
of  the  infants  who  were  co-defendants. 
The  decree  was,  therefore,  erroneous  in  not 
directing  such  reference. 

2.  As  to  the  estate  comprised  in  the 
marriage  promise  of  Williams  Coles  to 
Walter,  the  appellants  say  that  this  promise 
gave  to  Walter  Coles  an  interest  which  he 
had  a  right  to  dispose  of  either  by  will  or 
contract;  that  he  did  dispose  of  it  by  his 
will  to  his  father  and  mother  jointly ;  that 
Lucy  Coles  took  it  by  survivorship,  and 
devised  it  to  them.  They  do  not  claim,  as 
being  originally  the  objects  of  the  mar- 
riage promise,  nor  by  virtue  of  consan- 
guinity, but  as  purchasers  under  him  for 
whom  the  promise  was  made,  and  who  ex- 
ercised his  lawful  right  in  devising  it. 

On  the  other  side,  it  was  contended, 
1.  That,  since  the  appellants  had  no  right  to 
sue  at  law  for  the  property  in  question,  a 
bill  will  not  lie  in  their  behalf,  for  the 
specific  execution  of  the  supposed  marriage 
agreement;  their  claim  being  highly  in- 
equitable :  for  a  Court  of  Equity  has  a  dis- 
cretionary power  of  withholding  relief,  and 
will  not  compel  specific   performance   in    a 

bard  case. 
381         *2.  There  is  no  sufficient   proof   of 


the  agreement  charged  in  the  bill;  for 
the  record  from  Hanover  is  not  evidence  in 
this  suit.  It  is  true  that  the  appellee  claims 
under  Williams  Coles,  the  defendant  in  that 
suit,  and  was  himself  the  plaintiff;  but  the 
appellants  were  not  parties;  neither  was 
Lucy   Coles    (under   whom    they   claim)   a 

?arty;  and  the  rule  must  be  reciprocal, 
'he  record  could  not  be  used  as  evidence 
against  her;  and,  therefore,  cannot  be  for 
her.  Besides,  a  bill  in  Chancery,  when 
not  sworn  to,  is  merely  suggestion  of 
counsel,  and  not  evidence  against  the 
plaintiff,  (a)  But,  if  it  were  evidence 
against  an  adult,  it  cannot  be  against  an 
infant ;  for  even  the  answer  of  an  infant 
by  his  guardian,  is  not  evidence  against 
him.  And,  as  to  the  answer  of  Williams 
Coles ;  he  says  he  was  deceived  and  imposed 
upon  in  writing  that  tetter ;  and  his  state- 
ment must  be  taken  altogether,  (b) 

3.  Admitting  the  agreement  to  be  proved ; 
the  real  estate  agreed  to  be  settled  did  not 
pass  by  the  will  of  Walter  Coles,  as  he  had 
neither  an  equitable  nor  legal  seisin ;  and 
the  personal  estate  being  devised  jointly  to 
his  father  and  mother,  and  being  in  their 
possession,  the  whole  vested  in  the  father, 
in  his  own  right,  and  as  husband,  and  no. 
part  survived  to  his  wife. 

4.  The  birth  of  the  appellee  Walter  Coles 
operated  as  a  revocation  of  his  father's 
will,  in  reason,  though  not  by  authority.  A 
subsequent  marriage  and  birth  of  a  child 
are  a  revocation :  but  no  good  reason  can 
be  assigned  why,  at  common  law,*  the  birth 
of  a  posthumous  child,  for  whom  no  provi- 
sion is  made  in  the  will,  should  not  be  con- 
sidered a  revocation,  as  to  such  child; 
especially  since,  according  to  the  case  of 
Brady  v.  Cubitt,(c)  an  implied  revocation 
may  be  rebutted  by  parol  evidence  of  the 
actual  intention  of  the  testator.  No  au- 
thority can  be  shewn  against  the  right  of 
the  posthumous  child  in  such  a  case.  In 
Yerby    v.    Yerby,(d)    it  was  decided  that, 

where  a  man  had  children  at  the  time 
382      of  *thewill,  the  subsequent  birth  of  a 

child  was  no  revocation ;  but  that  case 
was  not  like  this. 

5.  Supposing  a  right  to  have  survived  to 
the  wife;  the  property  did  not  pass,  and 
was  not  intended  to  pass  by  her  will. 

6.  Possession  having  been  delivered  to 
the  appellee  in  her  life-time,  and  retained 
by  him,  the  appellants  are  bound  by  length 
of  time. 

7.  The  appellants  as  residuary  legatees 
of  Mrs.  Coles  are  not  entitled  to  sue  on  the 
death  of  her  executor,  but  the  suit  can  only 
be  maintained  by  an  administrator  de  bonis 
non  of  her  estate. 

8.  If  their  suit  be  maintainable,  all  the 
legatees  of  Mrs.  Coles  should  have  been 
parties. 

9.  The  suit  has  not  been  properly  followed 
up  against  Price,  the  administrator  of  Dar- 
racott,  and  other  defendants. 


(a)  Doe.  lessee  of  Bowerman,  v.  Syboam,  7  T. 
Bep.  2.  8,  Peake's  Ev.  64. 

(b)  Peake'8  Ev.  66. 

•Note.  By  our  act  of  1786,  c.  61,  (see  1  Rev.  Code, 
p.  100, 161,)  such  Is  now  the  law,  as  to  every  last  will 
and  testament  made  when  the  testator  had  no  child 
llvlnfiT.—Note  In  Original  Edition. 

(c)  Douff.  89.  40. 

(d)  8  Call,  884. 
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In  reply,  to  the  first  of  these  points,  it 
was  said,  there  was  no  injustice,  or  hard- 
ship, in  the  claim  of  the  appellants.  The 
marriage  promise  was  made  for  the  benefit 
of  Walter  Coles,  between  whom  and  Miss 
Darracott  the  match  was  about  to  take 
place;  not  for  the  benefit  of  the  issue; 
about  whom  nothing  was  said.  Suppose  it 
had  been  complied  with,  and  a  settlement 
made:  Walter  Coles  might  surely  have  sold 
or  devised  the  property.  In  like  manner, 
his  devise  of  his  interest  in  the  promise 
was  equally  good  in  equity.  The  enforce- 
ment of  marriage  articles  is  uniform  in 
Courts  of  .n^uity;  the  construction  there 
being  the  same  as  ;it  law;  and  this  «s  al- 
ways done  according  to  the  terms  expressed 
in  the  articles.  The  cases  of  settlements 
are  very  numerous ;  and  it  will  be  found 
that  the  issue  is  always  expressly  provided 
for,  where  it  is  intended ;  and  this  is  done 
by  a  covenant  that  the  estate  shall  be  con- 
veyed to  the  husband  and  wife  for  their 
joint  lives,  and  afterwards  to  trustees  for 
the  benefit  of  the  children  of  the  marriage ; 
to  prevent  the  remainder  in  their  favour 
from  being  defeated  by  alienation,  (a )  But, 
if  this  be  not  done,  no  case  can  be 
383  found  of  a  refusal  *to  decree  execu- 
tion  of  a  marriage  agreement,  on  the 
ground  that  the  issue  was  not  provided  for, 
and  would,  therefore,  lose  the  estate.  In 
Chichester  v.  Vass,  the  suit  was  brought 
by  Vass,  in  his  own  name,  and  he  recov- 
ered ;  though  that  case  was  not  so  strong 
as  the  present,  in  favour  of  the  exclusive 
right  of  the  husband.  There  are  cases,  too, 
which  shew  that  Courts  of  Equity  are  not 
so  active  on  behalf  of  the  rights  of  issue, 
as  it  is  supposed,  even  where  designated  in 
the  settlement,  (b)  Courts  do  not  enter  into 
ideas  of  abstract  justice  in  enforcing  agree- 
ments, where  parties  are  explicit.  The  cir- 
cumstance, then,  that  the  issue  was  not 
provided  for,  is  no  bar  to  our  suit. 

It  is  not  true,  in  all  cases,  that,  where  an 
action  cannot  be  brought  at  law  on  an 
agreement,  there  a  suit  will  not  lie  in  equity 
for  a  specific  performance,  (c)  On  the  con- 
trary, if  the  contract  be  good  at  law,  in  its 
origin,  and  a  Court  of  I^aw,  either  from 
the  situation  of  the  parties,  or  from  other 
causes,  can  give  none  or  inadequate  relief, 
the  discretion  of  the  Court  of  Equity  is  at 
an  end,  and  it  must  give  a  decree.  But, 
indeed,  the  question  about  specific  execu- 
tion does  not  occur  in  this  case ;  the  only 
question  being  whether  Walter  Coles  had  a 
right  to  devise  his  own  property. 

2.  As  to  proof  of  the  letter:  it  is  faintly 
denied,  or  rather  admitted,  by  the  answer 
of  the  defendant  Walter  Coles.  But  if  that 
be  not  sufficient,  it  appears  from  the  hill 
filed  in  Hanover  Court  by  his  guardian, 
that  the  original  letter  was  in  his  hands. 
The  appellees,  then,  cannot  be  expected  to 
produce  it.  The  reason  of  the  rule,  which 
regards  a  bill  as  merely  suggestion  of  coun- 
sel, cannot  apply  in  this  case.  Neither 
ought  the  rule  that  depositions  taken  in  a 
suit  between  different  parties  are  not  to  be 
read  to  prevent  our  availing    ourselves    of 


(a)  2  Bl.  Com.  171. 

(b)  Cann  v.  Cann,  1  Vem.  480:  Clarke  v.  Sampson, 
"  Vezey,  100,  8  Com.  Dljr.  185. 

'c)  Cann  el  v.  Buckle,  2  P.  Wma.  244. 


the  depositions  by  which  the  letter  is  clearly 
established.  The  reason  of  that  rule  proves 
it  inapplicable.  It  is  because  the  party 
against  whom  such  depositions  are  offered 
has  had  no  opportunity  to  cross-examine : 
but  here  the  case  was  otherwise. 

384  *3.  Possession  was  not  necessary  to 
give  validity  to  the  devise  in  the  will 

of  Walter  Coles;  for  a  possibility,  if  coupled 
with  an  interest,  is  devisable  ;(d)  and  so 
also  is  any  equitable  interest,  (e)  If  the 
devise  had  been  to  Williams  Coles  alone,  it 
might,  perhaps,  have  operated  as  a  release 
of  his  engagement:  but,  as  it  is  to  him  and 
his  wife  jointly,  thereby  instituting  the 
right  of  survivorship  between  them,(f)  it 
must  be  considered  as  conferring  a  higher 
title.  If  it  do  not  convey  this  equitable  es- 
tate, there  is  nothing  for  it  to  operate  upon  : 
for  it  does  not  appear  that  he  had  any  thing 
else  to  devise  by  the  residuary  clause  in 
question.  And  the  circumstance  of  his  ig- 
norance of  his  wife's  pregnancy,  though 
not  sufficient  to  vacate  his  will,  is  suffi- 
cient to  indicate  his  intention  to  give  all  his 
rights  to  his  father  and  mother. 

But  it  is  objected  that,  with  respect  to 
the  chattels  bequeathed,  they  vested  abso- 
lutely in  Williams  Coles,  and  did  not  sur- 
vive. To  this  it  may  be  answered,  that 
Walter  Coles's  claim  was  not  a  legal  but  an 
equitable  one.     Williams  Cotes  never  com- 

?lied  with,  or  executed,  his  agreement, 
'he  case,  therefore,  does  not  stand  precisely 
on  the  footing  of  chattels  given  to  husband 
and  wife  absolutely.  He  did  no  act  to  sever 
the  jointure ;  and  unless  some  act  of  that 
kind  had  been  done,  it  subsisted.  In  2 
Vern.  683,  (g)  a  case  is  found  where  the 
right  of  survivorship  to  the  wife  took  place 
as  to  money  vested,  in  mortgages  and 
bonds,  in  the  life  of  the  husband.  But  if 
this  point  be  against  us,  it  does  not  pre- 
clude our  having  an  account  and  decree  for 
the  real  estate. 

4.  The  fourth  point  is  clearly  against 
the  appellees:  for  although  marriage 
and  birth  of  a  child,  concurring,  revoke 
a  will,(h)  either  of  those  events  singly 
does  not.  (i) 

5.  It  is  said  that  Lucy  Coles  never  con- 
sidered herself  as  holding  under  Walter 
Coles's  will.  But  it  is  immaterial  what  are 
the  impressions  of  parties  of  their  legal 
rights:  else  what  would  become  of  the  ap- 
pellee himself,  who  brought  a  suit  as  claim- 
ing under  the  letter  which    in    this  suit  he 

disclaims? 

385  *6.  The    6th    objection    is    founded 
in  an  error  in  fact ;  for,  according   to 

the  bill,  answer,  and  evidence,  possession 
was  not  delivered  to  the  appellee  by  Willian> 
Darracott,  the  administrator,  until  after 
the  death  of  Lucy  Coles.  In  fact,  she  was 
in  possession  of  all  the  estate  at  the  time 
of  her  death ;  in  what  character  it  is  not 
for  the  appellee  to  say. 

7.  Walter  Payne,  the  executor,  having- 
left  the  Commonwealth ;  there  being  no  ad- 
ministrator de  bonis  non ;  all  the  estate  of 


(d)  Jones  v.  Roe.  Lessee  of  Perry,  S  T.  Rep.  88. 

(e)  Perry  v.  Philips.  1  Vezey.  jun.  254. 

(f)  2  Bl.  Com.  181. 

(jf)  Cbrlsfs  Hospital  v.  Badfirin  et  ux. 
(h)  Wilcox  V.  Rootes,  1  Wash.  14a 
(i)  7Bac.  886;  (Gwill.  edit).  Shepherd  v.  Shepherd, 
Doug-.  86. 
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the  testatrix  being  in  the  possession  of  the 
defendant  Walter  Coles;  and  the^plaintiffs, 
her  legatees,  being  the  only  persons  entitled 
to  the  property  in  question ;  they  were  au- 
thorized to  sue  as  legatees. 

8.  All  the  necessary  parties  have  been 
made ;  for  the  other  legatees  claim  no  title 
to  the  property  now  in  question. 

9.  If  the  suit  has  not  been  properly  fol- 
lowed up  against  Price,  the  administrator 
of  Darracott,  that  is  no  reason  for  refusing 
us  a  decree  against  Walter  Coles.  We  go 
against  him  for  the  land  at  any  rate ;  and 
farther  proceedings  may  be  directed  against 
Price. 

Monday,  November  5.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKEJR.  The  history  of  this 
cause  in  all  its  branches,  as  spread  upon 
the  record,  is  complicated,  and  most  of  the 
facts  appear  verv  uncertain. 

The  bill  charges  that  Williams  Coles, 
grandfather  of  the  appellee,  Walter  Coles, 
the  elder,  being  informed  that  his  son  Wal- 
ter was  paying  his  addresses  to  a  young 
lady  whom  he  supposed  to  be  entitled  to  a 
considerable  fortune,  on  the  4th  of  Septem- 
ber, 1768,  wrote  the  following  letter  to  Mrs. 
Darracott,  then  a  widow,  and  mother  of 
the  young  lady. 

Coleshill,  Sept.  4,  1768. 
**  Madam, 

^'My  son  informs  me  he  is  paying 
386  his  respects  to  your  ^daughter  which 
is  very  pleasing  to  his  mother  and  me. 
I  intend  (giving  him  now  to  the  value  of 
3,0001.  current  money,  in  lands,  slaves,  and 
other  things.  At  mine,  and  his  mother's 
death,  will  leave  him  the  land  I  now  live 
on,  with  my  possessions  in  Ireland,  and 
some  slaves.     I  am,  &c. 

**W.  Coles." 

It  may  not  be  improper  here  to  state,  that 
Coleshill,  the  place  where  the  writer  then 
lived,  is  affirmed  in  the  answer  of  Mary 
Payne,  (the  defendant  in  one  of  the  suits, 
which  were  heard  together  in  the  Court  of 
Chancery,}  to  have  been  the  property  of 
Lucy  Coles,  the  wife  of  Williams  Coles,  the 
writer  of  the  letter :  and  that  she,  having 
been  married  to  a  former  husband  named 
Dabney,  had  by  him  a  son  called  William, 
who  dying,  has  left  a  son  of  the  same  name 
still  living,  and  heir  at  law  to  the  said 
Lucy  Coles,  his  grandmother. 

The  marriage  between  Walter  Coles  and 
Miss  Darracott  took  eifect  not  long  after 
the  date  of  the  above  letter.  On  the  28th  of 
March,  1769,  Walter  Coles,  being  ill,  made 
his  will,  which  was  proved  and  admitted  to 
record  in  October  following,  by  which  he 
gave  to  his  wife  the  property  which  he  had 
with  her  as  a  marriage  portion,  and  ten 
pounds  for  mourning;  and  then  ^^gave  and 
bequeathed  to  his  father  and  mother  all 
and  singular  the  remaining  part  of  his  es- 
tate of  any  nature  or  kind  soever,  to  them 
and  their  heirs  for  ever,  and  constituted  his 
father  his  sole  executor." 

A  few  months  after  this,  Walter  Coles, 
the  present  appellee,  and  the  only  issue  of 
that  marriage,  was  born;  not  long  after 
which  a  suit  was  brought  in  his  name  and 
behalf,  by  Isaac  Winston,  his  guardian, 
for  a  specific  performance   of   the  promise 


contained  in  the  before-mentioned  letter, 
then  in  the  complainant's  possession.  Wil- 
liams Coles,  the  defendant,  put  in  an  an- 
swer thereto,  admitting  the  letter ;  which 
is  sworn  to  the  17th  of  September,  1771.  The 
deposition  of  Elizabeth  Darracott,  the  com- 
plainant's grandmother,  appears  to  have 
been  taken  the  8th  of  February 
387  *preceding;  but  by  what  authority 
does  not  appear.  That  of  William 
Darracott,  her  son,  appears  to  have  been 
taken  the  first  of  June,  1780.  The  magis- 
trates certify  that  it  was  taken  in  that  suit, 
*  ^according  to  law."  The  suit  appears  to 
have  been  no  further  proceeded  in.  Mr. 
Wickham,  of  counsel  for  the  appellee.  Coles, 
objected  to  the  admission  of  that  bill  as  evi- 
dence in  the  cause.  This  I  think  brings 
the  case  within  a  narrower  compass. 

Williams  Coles  died  intestate,  leaving  the 
appellee,  Walter  Coles,  his  heir  at  law :  he 
left  also  two  daughters,  from  one  of  whom 
the  appellants,  John  Payne  and  Mary  Jack- 
son, are  descended,  the  latter  being  the 
daughter  of  Mary  Payne,  sister  of  John, 
the  other  appellant. 

Lucy  Coles,  the  widow  of  Williams  Coles, 
and  grandmother  of  the  appellant,  Walter, 
being  the  mother  of  his  father,  and  one  of 
the  objects  of  his  bounty  in  his  will,  sur- 
vived her  husband,  Williams  Coles,  several 
years  and  died  testate,  having  made  a  will 
bearing  date  March  5th,  1784,  which  was 
proved  and  admitted  to  record.  May  5th, 
1785.  By  that  will,  after  several  inconsid  • 
era ble legacies,  ''she  gave  all  the  remainder 
ol  her  estate,  also  her  ready  money,  to  her 
grandchildren  Mary  and  John  Payne; 
(above  named;)  also  one  hogshead  of  to- 
bacco which  was  in  hand."  She  also  ap- 
pointed Mrs.  Sarah  Syme,  wife  of  Col. 
Syme,  trustee  and  manager  for  her  daugh- 
ter, Mary  Payne  (who  then  resided  in  Phila- 
delphia) and  her  children,  (John  and  Mary 
aboved  named,)  and  appointed  several  exec- 
utors; of  whom,  as  it  is  said,  her  grandson 
Walter  Payne  alone  qualified,  and  soon  after 
removed  himself  out  of  the  state,  and  went 
beyond  seas,  without  ever  possessing  him- 
self of  any  part  of  her  estate,  and  has  never 
since  been  heard  of. 

'  The  bill,  which  was  originally  brought 
by  John  Payne  and  Mary  Payne,  in- 
fants, by  Mary  Payne,  their  mother 
and  next  friend,  suggests  that  William 
Darracott,  the  uncle  of  the  defendant, 
Walter  Coles,  having  obtained  letters  of  ad- 
ministration on  the  estate  of  Williams 
Coles,  the  deceased  husband  of  Lucy,  pre- 
viously to  the  probate  of  her  will,  had 
388  *taken  possession  of  her  whole  estate, 
alleging  that  her  slaves  and  personal 
estate  were  the  estate  of  his  intestate  Wil- 
liams, her  husband,  and  that  her  lands  had 
either  descended  upon  his  nephew,  Walter 
Coles,  as  heir  at  law  of  the  said  Williams,  or 
was  his  right  in  consequence  of  the  before- 
mentioned  letter.  That  Darracott,  having 
made  a  crop  on  the  land,  afterwards  made 
such  a  distribution  of  the  estate,  as  to  him 
seemed  meet,  leaving  the  defendant,  Walter 
Coles,  in  possession  of  the  land,  and  far 
greater  part  of  the  other  estate.  That  Dar- 
racott is  since  dead,  having  appointed  the 
defendant  Price  (now  also  dead)  his  exec- 
utor, who  took  upon  himself  that  office. 
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The  appellants  in  their  bill  claim  the 
benefit  of  the  marriage  promise  contained 
in  Williams  Coles's  letter  before  mentioned ; 
and  also  of  a  verbal  promise  which  they 
allege  to  have  been  made  by  him  to  William 
Darracott,  brother  to  the  lady  whom  Walter 
Coles  the  elder  married,  viz.  that,  if  the 
marriage  should  take  effect,  he  would  give 
his  son  Walter,  at  the  time  of  his  mar- 
riage, his  plantation  in  Goochland  County, 
and  sixteen  or  eighteen  negroes,  with  the 
stock  upon  that  plantation. 

The  appellee,  Walter  Coles,  in  his  answer 
to  this  bill,  says,  that  it  may  be  true   that 
Williams  Coles,  his  grandfather,  did   write 
such  a  letter  as  is  set  forth  in  the  bill ;  but, 
for  greater  certainty,  refers   to  such   proof 
as  the  complainants  can  bring   concerning 
the  same.     He  has  understood  that  the  said 
letter  was  written  at  the  instance  of  Mrs 
Darracott,  his  grandmother,    and  that    the 
said  Williams  was  induced  to  write  it  by  in- 
formation received  from  her,  or  from  other 
relations  of  his   mother,    that  her   fortune 
was  much  more  considerable   than   it   was 
afterwards  found,  to   be.     In  various   other 
parts  of  his  answer  he  speaks  of  that  letter, 
and  of  its  operation   and  effect,    in  such    a 
manner  as  appears   to   me  to    manifest    no 
doubt  of  its  having  been  actually   written, 
as  charged  in    the   bill.     He  positively  de- 
nies the  verbal  promise. 
389         *It   will    be   proper  to  state,    that, 
about    six     months    after    the    com- 
mencement   of    this     suit     in     the    High 
Court   of   Chancery,    the   defendant,    Wal- 
ter Coles,    instituted    a    suit    in    Chancery 
in    Hanover   County    Court,   against  Mary 
Payne,    then    a    widow,    and     the    appel- 
lants, John  and   Mary,  her  children,    then 
infants,  and   others,    the  object   of   which 
was  to  set  aside  the  will  of  Lucy  Coles,  his 
grandmother,  whose  heir  at  law   he   states 
himself  to   have    been.     This  suit,  on    the 
petition  of  Mary   Payne,  was   removed    by 
certiorari  into  the  High  Court  of  Chancery. 
The   defendant,  Mary,   there  filed   her   an- 
swer, in   which,    among  other    things,  she 
denies  that    Walter  Coles,  the    complainant 
in  that  suit,  is    heir  at  law  to  her  mother, 
lyucy   Coles;  William    Dabney,    her  great- 
grandson,  then   living,    being    her  heir  at 
law:  and  avers,  that    the   estate  which    he 
has    possessed   himself   of,  or    the    greater 

?art  of  it,  was  her  mother's  inheritance. 
*his  answer  imports  to  be  the  joint  and 
separate  answer  of  herself  and  her  children, 
John  and  Mary,  above  named.  Several 
depositions  were  taken  in  that  cause,  and 
both  causes  were  set  for  hearing  by  the 
counsel  for  the  appellants.  They  were 
heard  together,  and  the  Chancellor  dis- 
missed both  bills.  Coles  did  not  appeal 
from  the  decree  against  him  in  the  suit  in 
which  he  was  plaintiff. 

Although,  by  the  acquiescence  of  the 
plaintiff  in  the  decree  pronounced  in  the 
last-mentioned  suit,  the  decree  in  that  cause 
cannot  be  reviewed  here,  yet  as  both  suits 
related  in  fact  to  the  same  subject  matter, 
(being  in  the  nature  of  cross  causes,)  and 
were  heard  together,  I  am  of  opinion  that 
the  record  and  proceedings  in  that  suit  are 
so  far  to  be  regarded  as  a  part  of  the  record 
in  that  which  is  now  before    the    Court,  as 


may  be  applied  by  the  Court  In  the  consid- 
eration of  the  case  before  us.  But,  as  to 
the  record  in  the  suit  brought  in  Hanover 
County  in  behalf  of  the  appellee,  Walter 
Coles,  then  an  infant  of  two  or  three  years 
of  age,  by  Isaac  Winston  his  guardian, 
against  Williams  Coles,  his  grandfather,  it 
appears  to  me  that  Mr.  Wickham's 
390  exception  to  the  admission  of  it  *aa 
evidence  in  this  suit  was  very  well 
founded;  there  being  no  sort  of  privity 
that  I  can  discover  between  the  present  ap- 
pellants and  the  defendant  in  that  suit. 
But,  although  that  record,  for  the  reason 
just  mentioned,  ought  not  to  be  admitted 
as  evidence  in  this  cause ;  yet  it  furnishes 
a  circumstance  which,  I  conceive,  might 
have  led  the  Chancellor  to  direct  an  issue 
to  determine  whether  Williams  Holes  did, 
or  did  not,  write  the  letter  charged  in  the 
appellant's  bill ;  inasmuch  as  the  object  of 
the  bill,  thus  brought  by  the  guardian  of 
the  appellee,  was  to  establish  the  existence 
of  that  very  letter,  and  to  obtain  a  specific 
performance  of  the  promise  therein  con- 
tained, in  behalf  of  his  ward:  referring  to 
the  said  letter  as  then  in  the  complainant's 
possession,  and  the  answer  of  Williams  Coles 
to  that  bill,  which  answer  is  on  oath,  con- 
fesses that  he  did  write  such  a  letter. 

The  letter  of  Mr.  Williams  Coles  to  Mrs. 
Darracott  (as  charged  in  the  bill)  contains, 
in  my    opinion,  a  promise  founded    upon  a 
valuable   consideration,  the  proposed   mar- 
riage   between  his  son    and    her  daughter, 
which,  although  not  made  either  to  his  son, 
or  to  the  young  lady,  would,  upon'  their  in- 
termarriage, enure  to   the  benefit  of  both  ; 
and  might  also  enure  to  the  benefit  of  the  is- 
sue of  their  marriage,  if  not  performed  dur- 
ing the  continuance  of  it;  which  promise  a 
Court  of  Kquity  might  enforce  in  such  man- 
ner  as    might    be  most    beneficial    for  the 
parties  claiming  and  entitled  to  the  benefit 
thereof : (a)  for,  as  the  former   part   of  the 
promise  contained  no  specific  description  of 
the  things    meant  to  be  given  as  a  portion 
immediately  upon  the  marriage,  but  merely 
a  promise    of   giving    lands,    slaves,    and 
other   things,    to   the    value  of   3,0001. ;  if 
Walter  Coles  had  died  intestate,  leaving  his 
wife  and  several  children  living,  I  conceive 
that,  upon  i  bill    brought  by   these  parties 
against  the   grandfather  for  a  specific  per- 
formance    of    his     promise,    a   Court     of 
Equity  would  have  decreed  such  a  perform- 
ance thereof  (by    apportioning    the   lands, 
slaves,    and  money    to   be   conveyed,    pur- 
chased or  paid, )  as  would  enure  to  the  ben- 
efit, not  only  of  the  heir  at  law,  but  of  the 
younger    children,    and    the    widow: 
391      *the    marriage    portion,     which    she 
brought,  being  one  of  the  inducements 
to  the  promise ;  and  the  younger  children  en- 
titled to  participate,  with  the  heir,  in  what- 
ever slaves  or  personal  propei'ty  might  have 
been  intended  to  be  given.     As  to  Coleshill, 
if  it  belonged  to  the  grandfather,  that  part 
of  the  promise    would    have   enured   exclu- 
sively to  the  benefit  of  the  heir  at  law.     So, 
probably,  would   the   promised   possessions 
in    Ireland.     With  which    we  have  nothing 
now  to  do. 
Again ;  as    this   was  a    promise    which  a 
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Court  of  Equity  would  enforce,  and  execute, 
so,  also  was  it  capable  of  beingf  released,  en- 
tirely, by  the  husband  in  his  life- time ;  or  by 
his  last  will  and  testament  wherein  he  should 
make  such  a  provision  for  his  widow  as 
she  should  accept.  It  might  be  questionable 
how  far  a  release  made  by  a  last  will  and 
testament  would  in  this  case  have  barred  the 
widow's  claim  to  a  specific  execution  of  a 
marriage  promise,  made  in  consideration  of 
the  portion  which  she  brought  to  her  hus- 
band, if  she  had  renounced  all  benefit 
under  the  will  of  her  husband,  and  brought 
a  bill  against  his  father  for  the  perform- 
ance of  his  promise :  but,  as  she  did  not, 
but  has  altogether  acquiesced  under  her 
husband's  will,  it  is  unnecessary  to  con- 
sider that  question. 

It    appears  that   the   devise     in      Walter 
Coles's  will  of  all  and  singular  the  remain- 
ing part  of   his   estate   of  any   nature   or 
Itind  soever  to  his  father  and  mother,    and 
their  heirs  for  ever,    operated  as   a    release 
to  the  father,  of  the   obligation    contained 
in  his  letter  to  Mrs.  Darracott,  as  far  as  the 
same  was  not  executed,  in  his  life-time,  by 
the  gift  of  lands,  slaves,  and  other  things, 
to  the  value   of  3,0001. :  for,  quoad  hoc,   the 
promise  was  a  chose  in   action;  and,    by   a 
bequest  thereof  to   the   husband   and    wife 
jointly,  if  the  subject  thereof  had  been    in 
the  hands  of  another,  and  the  husband  had 
received  it,   or  reduced   it    into  possession, 
the  whole  would  have  rested   in    him    jure 
mariti.     But  the  husband  being  the  person 
liable  to  the  action  on  account  of  this  chose 
in  action,  and  the  same  being   given 
392      to  him  and    his  wife,   *the  action    is 
thereby  extinguished  for  ever :    for  he 
can  neither  sue  himself,    nor  can  his    wife 
sue  him :  the  bequest,  therefore,  must  oper- 
ate as  a  release;  for  if  an  action  be  released 
for  an  hour  only,  it  is  extinct  for    ever,  (a) 
But,  with  respect  to  the  land  at  Coleshill, 
if  it,  in  fact,  did  belong  to  Williams  Coles, 
the  promise,  on  his  son's  marriage,    vested 
in  him  an  equitable  title  to  the  same  on  his 
father's  death,  which  was  devisable  by   his 
will,  according  to  the  authority   of  Green- 
hill  v.    Greenhill,    2  Vernon,    679.  (b)     The 
same,  I  presume,  may  be  said  of  the  posses- 
sions   in  Ireland.     In  this  case,  then,  there 
being    a  devise  in    fee-simple    to    husband 
and  wife,  they  were  properly  neither  joint- 
tenants,  nor  tenants  in  common:,  for,  being 
considered  as  one  person  in  law,  they  could 
not  take  the  estate  by   moieties,    but    both 
were  seised  of  the  entirety,  per  tout  et  non 
per    my ;  the  consequence   of   which     was, 
that  neither  husband  nor  wife  could  dispose 
of  any  part  thereof  without    the   assent    of 
the  other,  but  the  whole    remained   to    the 
survivor,  (c)     So  that,  whether  the  Coleshill 
lands  were  originally  the  property   of  Wil- 
liams Coles,  of  his  wife  Lucy,  the  fee-sim- 
ple thereof  was  in  the  latter  at  the  time  of 
making"  her  will,  and  passed    to  the   appel- 
lants under  the  residuary  clause  in  her  will. 
But,  as  to  the  slaves  and  personal  property 
of  Walter  Coles,  the  son,  I  conceive  that,  if 
they  were  reduced  into   possession    by    his 
father   in   his  life-time,    as   legatee,    (and 


(a)  Co.  Utt  880,  a. 

(b)  Prec.  in  Ch.  880,  S.  C. :  1  Pow.  on  Devises.  206. 
<c)  2  Bl.  Ck>m.  ia8L 


not  merely  as  executor  of  his  8on,)(d)  the 
right  of  his  wife  thereto  was  merged  in  the 
marital  rights  of  the  husband ;  and  conse- 
quently did  not  survive  to  her  as  the  right 
in  the  lands  would. 

But  here  we  must  consider  an  objection, 
upon  which  the  decree  of  the  Chancellor, 
dismissing  the  appellant's  bill,  was  proba- 
bly founded,  viz.  that  the  existence  of  the 
tetter  from  Williams  Coles  to  Mrs.  Darra- 
cott, as  charged  in  the  bill,  is  neither  ad- 
mitted by  the  answer,  nor  proved  by  any 
other  evidence  whatsoever;  and,  secondly, 
that  it  is  not  proved  that  the  inheritance  of 
Coleshill  was  in  Mrs.  Lucy  Coles,  in- 
stead of  her  husband. 
393  *It  is  very  true  that  the  defendant 
Walter  Coles  has  not  in  his  answer 
expressly  admitted  the  letter;  neither  has 
he  directly  or  indirectly  denied  it.  He  re- 
fers, for  greater  certainty,  to  such  proof  as 
the  complainants  can  bring  concerning  the 
same;  and,  as  I  have  before  observed, 
speaks  of  the  letter  in  various  parts  of  his 
answer  in  such  a  manner  as  manifests  no 
doubt  of  its  existence.  The  appellants, 
or  their  counsel,  probably  relying  that  the 
bill  exhibited  by  the  appellants'  guardian 
for  the  purpose  of  establishing  and  enforc- 
ing a  specific  performance  of  the  promise 
contained  in  that  letter,  would  be  admitted 
as  evidence  not  only  to  establish  its  exist- 
ence, but  the  fact  that  it  was  in  the  ap- 
pellee's possession,  have  not  given 
themselves  the  trouble  to  exhibit  any  other 
proof  of  it.  Under  these  circumstances,  I 
doubt  whether  the  Chancellor  ought  not  to 
have  directed  an  issue  to  inquire  whether 
such  a  letter  was  ever  written  by  Williams 
Coles,  or  not.  So,  also,  with  respect  to 
the  title  which  Lucy  Cotes  had  to  the 
estate  at  Coleshill,  which  her  daughter  Mrs. 
Payne,  one  of  the  defendants  in  the  cross- 
bill, who  answered  in  behalf  of  the  appel- 
lants, her  children,  as  well  as  of  herself, 
states  tu  have  been  the  original  inheritance 
of  her  mother.  This,  as  not  being  respon- 
sive to  any  direct  charge  in  the  bill,  may 
not  be  such  evidence  as  is  sufficient  to  es- 
tablish that  fact;  and  yet  I  am  inclined  to 
believe  it  ought  to  have  led  the  Chancellor 
to  direct  an  inquiry  into  the  nature  of  her 
title  to  that  estate ;  as  also,  what  other  es- 
tate real  or  personal  she  was  seised  or  pos- 
sessed of,  as  her  own  property,  at  the  time 
of  making  her  will ;  the  residuary  clause  of 
which  appears  to  me  to  furnish  sufficient 
reason  for  such  an  inquiry,  and  to  be  suffi- 
cient to  pass  the  same  to  her  residuary  leg- 
atees. 

I  am,  therefore,  of  opinion  that  the  decree 
of  dismission  ought  to  be  reversed,  and  the 
cause  sent  back,  with  directions  conforma- 
ble to  what  I  have  said. 

JUDGE  ROANE.  The  counsel  for  the 
appellants  rightly  considered  this  case  as 
under  two  aspects ;  1st.  As  relative 
394  to  *any  right  to  real  property  which 
the  appellants,  as  claiming  under  old 
Mrs.  Coles,  may  have  by  virtue  of  the  let- 
ter mentioned  in  the  proceedings;  and, 
2dly.  As  to  such  other  real  property  aa 
that  lady  might  have  had  a  right  to  as  of 
her  own  separate  inheritance. 

Aa  to  claims  to  personal   property,    it   is 

(d)  See  Wallace  v.  Talliaferro.  8  Call.  47a 
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not  shown  nor  pretended  that  any  Atich  ex- 
isted in  her  favour  which  were  not  reduced 
by  her  husband  into  possession  during  the 
coverture. 

With  respect  to  both  the  first-mentioned 
descriptions  of  claims,  the  first  question  is, 
whether  the  proceedin^rs  in  the  suit  brought 
by  the  appellee  against  his  grandfather  dur- 
ing his  minority  in  Hanover  Court,  to 
which  his  grandmother  was  no  party,  and 
which  is  particularly  objected  to  as  evidence 
by  the  appellee,  in  the  court  below,  were 
competent  to  bind  her ;  and  I  am  of  opinion 
they  were  not,  inasmuch  as  in  respect  of 
real  property  a  wife  has,  as  it  were,  a 
separate  existence,  and  therefore  must  be 
made  a  party  to  a  suit  respecting  it  before 
it  can  bind  her.  It  is  also  a  rule  of  evidence 
that  no  person  can  take  the  benefit  or  the 
proceedings  in  any  suit,  or  any  verdict, 
who  would  not  have  been  prejudiced 
thereby,  if  it  had  gone  against  him. (a) 
The  consequence  of  this  principle  applied 
to  the  present  case  is,  that  the  appellants, 
as  claiming  under  old  Mrs.  Coles,  cannot 
give  in  evidence  any  of  the  proceedings 
in  the  before- mentioned  suit:  there  is, 
consequently,  no  testimony  whatever  left 
remaining  in  the  cause,  to  establish  the  ex- 
istence, or  the  extent  of  the  marriage  prom- 
ise on  which  the  appellants'  pretensions 
are  bottomed :  the  admission  of  the  ap- 
pellee (from  report)  of  the  possibility,  or 
even  probability, of  such  a  letter,cannot  have 
such  effect,  as  he  expressly  calls  on  the  ap- 
pellants to  prove  their  case  in  this  particular, 
and  in  truth  admits  nothing,  as  to  the  pur- 
port or  extent  of  that  letter.  The  claim 
of  the  appellants,  therefore,  as  arising  un- 
der the  marriage  promise,  is  left  without 
any  foundation  to  rest  on. 

With  respect  to  a  claim  of  land  as  of  the 
separate  inheritance  of  old  Mrs.  Coles, 
that  seems  to  be  a  new  idea.  Such 
395  *a  claim  is  not  advanced,  nor  charged, 
in  the  bill  before  us,  and  is  wholly 
unsupported  by  any  testimony,  if  we  except 
some  general  expressions,  as  to  this  point,  of 
Mrs.  Payne,  the  guardian  of  the  appellants, 
in  her  answer  to  the  suit  brought  in  Han- 
over Court,  to  set  aside  old  Mrs.  Coles's 
will :  but  the  rule  is  well  settled,  that  the 
answer  of  a  defendant  in  Chancery  is  not 
evidence  where  it  asserts  a  right  afBrma- 
tivelv  in  opposition  to  the  plaintiff's  de- 
mand, but  that,  in  such  case,  he  is  as  much 
bound  to  establish  it  by  independent  testi- 
mony as  the  plaintiff  is  to  sustain  his  bill. 
On  this  subject  I  would  refer  to  the  case  of 
Beck  with  v.  Butler,  1  Wash.  224,  as  ex- 
pressly, in  point.  In  that  case  an  execu- 
tor, when  called  on  to  account  and  to 
say  what  were  the  particulars  and  amount 
of  the  estate  of  the  testator,  swore  that 
a  part  of  that  was  his  (the  executor's) 
property,  by  reason  of  a  gift  to  him  by 
the  testator;  and  there  being  no  other 
testimony  of  this  gift,  it  was  held  by 
this  Court  to  be  monstrous  to  permit  an 
executor  to  swear  himself  into  a  part  of 
the  testator's  estate. 

I  must,  therefore,  also  say  that  there  is 
no  evidence  in  this  cause  of  any  separate 
property  having  existed  in  old  Mrs.  Coles, 
in  anv  of  the  lands  of  which  her    husband 


(a)  2  Bac  616  and  1  H.  &  M.  174.  Barlnff  v.  Reeder. 


was  possessed.  The  general  calls  in  the 
appellee's  bill  in  Hanover  Court  which  were 
relied  on  to  justify  the  answer  in  this  par- 
ticular, on  the  ground  of  its  being  respon- 
sive to  the  bill,  are  perhaps  far  less 
competent  to  have  that  effect  than  the  call 
for  an  account  was  in  the  case  of  Beckwith 
V.  Butler. 

I  am  of  opinion,  therefore,  to  affirm  the 
Chancellor's  decree,  upon  the  testimony  in 
this  cause :  but,  were  this  testimony  even 
supplied,  my  opinion  on  the  merits  would 
not  be  different. 

Admitting  that,  in  point  of  sheer  law» 
the  interest  of  this  land  would  have  passed 
(had  the  land  been  ascertained  and  identi- 
fied) both  by  the  wills  of  Walter  Coles  and 
old  Mrs.  Coles,  I  am  strongly  inclined  to 
believe  that  in  neither  case  was  it  in- 
tended. With  respect  to  the  former  will, 
we  are  now  in  the  dark ;  but  with  re- 
3%  spect  to  the  latter,  while  *there  is,  on 
one  hand,  no  iota  of  testimony,  to 
shew  that  the  testatrix  ever  considered  thia 
as  her  property,  there  is  on  the  other  hand 
abundant  testimony  proving  that  she  con- 
sidered it  as  the  property  of  the  appellant. 
Under  these  circumstances,  therefore,  the 
aid  of  a  Court  of  Equity  ought  not  to  be 
afforded  to  frustrate  the  expectations  of 
the  testatrix  herself,  as  well  as  wholly  to 
disinherit,  in  favour  of  strangers,  the  only 
issue  of  that  marriage,  to  further  and  pro- 
mote which  the  promise  in  question  is  sup- 
posed to  have  been  made.  Besides, 
independent  of  all  testimony  on  this  point, 
it  is  scarcely  credible,  as  upon  the  face  of 
the  will  itself,  that  this  property  was  con- 
templated: for,  while  this  good  lady  waft 
particularly  parcelling  out  her  shoebuckles 
and  teanpoons,  Ac,  among  her  descendants, 
it  is  hardly  to  be  believed  that  she  would  not 
have  also  particularly  designated  thia 
immense  interest,  had  it  been  so  designed 
or  intended. 

With  respect  to  directing  an  issue  as  to 
the  marriage  promise  in  this  case,  we  are 
told,  2  Fonb.  494,  that,  where  the  evidence 
is  full,  the  Court  will  not  direct  an  issue 
at  law  at  all :  and  so,  e  con  verso,  I  pre- 
sume, an  issue  will  not  be  directed,  when 
the  claim  is  altogether  unsupported  by  tes- 
timony, which  is  the  case  before   us. 

As  to  an  issue  respecting  Mrs.  Coles's 
separate  inheritance,  we  are  told  in  the 
same  book,* p.  495,  that  an  issue  ought  not 
to  be  directed  to  try  a  title  not  alleged  in 
the  plaintiff's  bill:  and,  zlthough  it  is 
added,  by  way  of  exception,  that  if  a 
matter  does  appear  to  the  Court,  at  the 
hearing,  which  goes  to  the  very  right,  the 
Court  will  sometimes  order  an  issue  to  try 
it ;  yet  in  the  case  before  us,  the  matter 
in  question  does  not  legally  appear  to  the 
Court,  by  reason  of  the  objection  to  the 
affirmative  character  of  the  answer  in  this 
particular  as  aforesaid. 

JUDGE  FLEMING.  The  claim  of  the 
appellants  to  the  estate  in  controversy  is 
founded  on  a  letter,  containing  a  marriage 
promise,  charged  in  their  bill  to  have  been 
written  by  Williams  Coles,  grandfather  of 
the  appellee,  and  addressed  to  Elizabeth 
Darracott,  when  a  marriage  was 
397  about  *to  take  place  between  Walter 
Coles,  son  of  the   former,    and    Mary 
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Darracott,  daughter  of  the  latter,  (which 
marriage  took  effect, )  and  the  anbaequent 
will  of  Walter  Colca,  the  aon,  dated  the  28th 
of  March,  1769.  And  they  come  into  a 
Coart  of  Equity  to  assert  their  right. 

The  first  point  made  in  the  cause,  by  the 
appellants'  counsel  in  their  statement,  is 
of  seeming  importance,  to  wit,  ^* that  Wil- 
liams Coles  could  dispose  of  no  part  of  the 
lands  which  descended  to  I#ucy  his  wife,  by 
iflheritance,*'  or  to  which  she  was  entitled 
in  her  own  right  "by  purchase. ' '  But  there 
is  neither  proof,  nor  charge  in  the  bill,  that 
any  of  the  lands  in  the  seisin  of  Williams 
Coles,  were  either  the  inheritance  or  pur- 
chase of  Ivucy  his  wife ;  and  all  that  appears 
in  the  record  on  that  subject  is  in  the  an- 
swer of  Mary  Payne,  to  the  bill  of  the  ap- 
pellee to  set  aside  his  grandmother's  will; 
wherein  she  uses  this  expression — **  notwith- 
standing that  the  greater  part  of  the  Vir- 
^nia  estate,  then  in  question,  and  now  in 
qoestion  in  this  Court,  was  the  inheritance 
of  the  said  L/Ucy :"  which  I  conceive  to  be 
a  mere  idle  suggestion  that  ought  to  have 
no  effect  on  the  cause. 

It  is  the  unanimous  opinion  of  the  Court, 
that   no   part    of   the   record    in    the    suit 
brought  in  Hanover  Court,  by  the  guardian 
of  the  appellee,  in    his   behalf,  in  the  time 
of  his  early  infancy,  is   proper  or  admissi- 
ble evidence  in  this  cause :  and   that  being 
altogether  rejected,  it  may,  with  propriety, 
be  asked,  where  is  the  evidence  to  be  found 
to  prove  the  existence  of  the    letter,    or  to 
substantiate  the  marriage  promise  charged 
in  the  bill?    There  is  none   that   proves    it 
to  my  satisfaction.     And,    as   to   directing 
issues    to   try   whether   any  of  the  land  in 
qaestion  was  the  inheritance  of  Lucy  Coles, 
the   appellee's   grandmother;  and   whether 
snch    a   letter  from  Williams  Coles  to  Mrs. 
Darracott,  as  stated  in  the  bill,    did  exist; 
I  think  it  improper  to  direct  an  issue  to  try 
any  tact  not  charged  in  the  bill ;  and  I  am 
not  for  hunting  evidence  that  may  tend  to 
deprive  an  only  child   of  the  estate  and  in- 
heritance   of    his    father,    in    whose 
398      *will  (it   must   be    obvious   to   every 
one)  he  was  pretermitted,   solely,  for 
want  of  knowledge  in  the   father,  when  he 
made  his  will,  or  at  the  time  of  his   death, 
that  the  mother  was  in  a  state  of  pregnancy. 
Any   other   supposition    would    be    against 
every  principle  of  justice,  natural  affection, 
and  humanity.     Nature    has   implanted    in 
the  birds  of  the  air,    and  in    the   beasts  of 
the  field,  a  strong  affection,  and  tender  re- 
gard   for   their   own   offspring.     And,  had 
the      marriage    promise     been    sufficiently 
proved,  as  stated  in  the   bill,  I  might,  per- 
haps, have  been  of  opinion  that,  in  equity, 
it  ought  to  operate  in   favour  of  any  issue 
that   might     be     the     fruit    of   the     mar- 
riage;   for   such    issue  must,  undoubtedly, 
have    been  in    the     contemplation    of   thp 
parties   to   the    contract   at   the     time   of 
the  making  it:  and  I   should    have  made  a 
long    pause,    before   I  could    have   decided 
in    favour  of   the   appellants,    to    the    ex- 
clusion of  the  appellee  from  any  part  of  the 
estate,  rights  and   interests   of   his  father. 
And  such  have  been  the  impressions  of  our 
Legislature  on  the  subject,    that,    so   long 
ago  as  the  year  1785,  in   the    *'act  concern- 
ing wills  and  the  distribution  of  intestates' 


estates,"  ample  provision  is  made  for  pos- 
thumous children,  and  such  as  are  preter- 
mitted in  any  last  will  and  testament, 
though  in  life  at  the  death  of  the  tes- 
tator, (a) 

I  am  of  opinion,  upon  the  whole,  that  the 
decree  is  correct,  and  ought  to  be   affirmed. 


Chapmans  v.  Chapman. 
Tharsday,  November  8. 1810. 

I.  Bvideoce— Record  In  Another  Suit*— A  record  of 
one  salt  cannot  be  read  as  evidence  in  another, 
on  the  ground  that  the  defendant  and  one  of  the 
plaintiffs  In  the  latter  suit  were  parties  to  the 
former,  and  that  the  same  point  was  In  contro- 
versy in  both ;  another  plaintiff,  and  the  person 
under  whom  both  the  said  plaintiffs  Jointly  claim, 
not  havinsr  been  parties  to  snch  former  suit 

a.  Same— Same— Objection  in  Appellate  Court— In 
such  case,  the  circumstance  that  the  'Vrltinsrs 
and  evidences"  In  the  former  suit  were  read  at 
the  hearlnsr  of  the  latter,  without  any  exception 
taken  at  that  time  appearlnff  on  the  record,  is  no 
proof  that  this  was  done  by  consent  of  parties, 
and  does  not  preclude  the  objection  from  beiuff 
taken  in  the  appellate  Court;  the  defendant  in  his 
answer  havinsr  objected  to  the  admission  of  the 
verdict  and  other  proceedings  In  the  former  suit, 
but  offered  to  asrree  that  the  depositions  only 
mig-ht  be  read:  to  which  offer  no  assent  appeared 
on  the  part  of  the  plaintiff. 

Upon  an  appeal  from  a  decree  of  the  late 
Judge  of  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District,  in 
399  *a  suit  brought  by  Nathaniel  Chap- 
man against  George  Chapman,  sen. 
his  uncle,  and  revived,  on  the  death  of  the 
said  Nathaniel,  by  a  bill  of  revivor  on  be- 
half of  George  Chapman,  jun.  and  John 
Chapman,  his  brothers  and  co-heirs. 

The  original  bill  stated  that  Nathaniel 
Chapman,  grandfather  of  the  plaintiff,  and 
a  second  Nathaniel  Chapman,  heir  at  law 
of  that  grandfather,  had  successively  died 
seised  and  possessed  of  a  very  considerable 
real  and  personal  estate;  and  that,  upon 
the  death  of  the  latter,  the  same  descended 
to  Pearson  Chapman,  whose  eldest  son  and 
heir  at  law  the  plaintiff  was:  that  Con- 
stant Chapman,  widow  of  the  elder  Nathan- 
iel, (whose  children  were  the  second 
Nathaniel,  the. said  Pearson,  George  the 
defendant,  and  sundry  daughters,)  pre- 
vailed on  the  said  Pearson  to  convey  to  the 
said  defendant,  by  three  deeds,  a  tract  of 
land  in  Fairfax  County,  some  lots  in  the 
town  of  Alexandria,  and  a  tract  of  land, 
lying  in  Fauquier  County,  called  the  Pig- 
Nut  tract;  by  promising  to  secure  to  him, 
either  by  will  or  deed,  as  much,  or  nearly 
as  much,  of  the  estate  which  then  was  at 
her  disposal,  as  she  should  leave  to  the  said 
defendant ;  that  these  deeds  expressed  the 
*< consideration  of  natural  love  and  affec- 
tion, and    of   ten  shillings  current  money. 


(a)  1  Bev.  Code,  c  92.  s.  8. 

*Bvldence— Record  in  Another  Suit— See  the  prin- 
cipal case  cited  In  Barlnsrv.  Fanlnsr,  SFed.Cas.  794: 
foot-note  to  Paynes  v.  Coles,  1  Munf.  873,  for  the 
proposition  laid  down  in  the  first  headnote. 

The  principal  case  is  also  cited  in  Brown  v.  John- 
son, 13  Oratt  660. 


155 


I  MUNF. 


Virginia  Kspor'TS,  Annotatbd. 


400-402 


paid  to  the  said  Pearson  by  the  said 
George;"  but  the  actual,  or  principal  con- 
sideration was  the  promise  aforesaid;  that 
two  of  the  three  deeds  were  acknowledged 
by  the  grantor,  in  open  Court,  in  the  year 
1766,  and  duly  recorded,  but  the  third  (which 
was  for  the  Pig-Nut  tract)  was  acknowl- 
edged in  the  presence  of  two  witnesses 
only;  that,  haying  seen  his  mother's  will, 
giving  nearly  all  her  estate  to  her  son 
George,  the  defendant,  the  said  Pearson 
obtained  that  deed,  and  suppressed  it ;  that 
the  defendant  had  sued  the  said  Pearson  in 
the  County  Court  of  Fauquier,  to  compel  a 
renewal  of  that  deed ;  and  that  suit  abating 
by  the  death  of  Pearson,  brought  another 
in  the  High  Court  of  Chancery  against 
George  Chapman,  jun.  his  devisee;  that,  in 
the  year  1793,  George  Chapman,  jun.  claim- 
ing as  devisee,  commenced  an  action  of 
ejectment,  for  the  said  Pig-Nut  tract 

400  of    land,    in    the    District    Court  *of 
Dumfries,    against   the   said   George 

Chapman,  sen.  who  thereupon  filed  an 
amended  bill,  in  the  High  Court  of  Chan- 
cery, praying  an  injunction  to  stay  proceed- 
ings on  the  ejectment ;  which  was  granted 
upon  the  condition  of  confessing  a  judg- 
ment at  law,  and  relying  upon  his  equita- 
ble title  alone;  (in  which  bill  of  injunction 
he  alleged  that  the  number  of  witnesses  to 
the  deed  for  the  said  Pig-Nut  tract,  not  be- 
ing sufficient  to  have  it  admitted  to  record, 
it  was  returned  to  Constant  Chapman  to 
get  it  more  fully  authenticated,  and  was, 
for  that  purpose,  by  her  delivered  to  her 
son  Pearson  the  grantor;  under  a  solemm 
assurance  from  him  that  he  would  acknowl- 
edge it  in  the  presence  of  a  third  witness, 
and  return  it  to  her;  instead  of  doing 
which,  he  had  destroyed  it,  on  the  pretext 
that  he  had  found  a  will,  executed  by  her, 
wherein  she  had  violated  her  promise,  made 
him  when  he  executed  those  deeds;  having 
left  him  no  part  of  her  estate,  or,  at  most, 
a  very  inconsiderable  legacy ;)  that  the  said 
George  Chapman,  jun.  the  devisee  as  afore- 
said, answered,  and  stated  the  said  Pear- 
son's motive  for  executing  the  deed  which 
he  had  afterwards  suppressed;  that,  after 
taking  much  testimony  on  both  sides,  the 
Court  directed  an  issue  to  be  tried  to  ascer- 
tain whether  the  said  Constant  made  the 
promise  before  mentioned;  and  the  Jury 
found  that  she  did;  that,  thereupon,  the 
Chancellor  dismissed  the  said  bill  of  in- 
junction, and  Greorge,  the  devisee,  obtained 
possession  by  virtue  of  the  judgment  in 
ejectment;  which  decree  of  dismission  was 
affirmed  by  the  Court  of  Appeals. 

The  bill  proceeded  to  state  that  the  record 
in  the  said  suit  between  George  Chapman, 
sen.  and  George  Chapman,  jun.  so  far  as  the 
same  concerns  the  said  promise,  had  an 
intimate  connection  with  the  present  suit; 
the  present  defendant  having  been  a  party 
thereto,  and  having  had  an  opportunity  of 
cross-examining  all  the  witnesses:  it  there- 
fore prays  that  the  said  record,  with  all  the 
exhibits  in  that  suit,  may  be  taken  as  part 
of  this  bill,  and  that  all  matters  contained 
therein,  tending  to  the  establishment  of 
that  promise,  may  be  received  as  proper 
evidence    in      this    cause;    averring 

401  *that  the  promise  so  found  by  the  Jury 
in  that  suit  was  never  complied  with, 


but  fraudulently  broken  by  the  said  Con- 
stant Chapman;  and  therefore  that  the  said 
deeds  were  obtained  from  him  by  fraud. 

The  prayer  of  the  bill  was  for  a  full  an- 
swer to  the  premises,  a  surrender  of  the 
deeds,  and  general  relief. 

The  defendant  answered  very  fully ;  ad- 
mitting the  possessions,  deaths  and  intes- 
tacies of  the  first  two  Nathaniel  Chapman s, 
and  the  descent  on  Pearson  Chapman ; 
but  denying  that  Constant  Chapman  made 
the  promise  mentioned  in  the  bill ;  and  al- 
leging that  Pearson  Chapman  could  not 
have  seen  his  mother's  will  before  he  re- 
fused to  return  the  deed  for  the  Pig-Nut 
tract ;  for  the  refusal  was  in  1766,  and  the 
will  was  made  in  1767.  He  objected  to  the 
admission  ot  the  verdict,  and  proceedings 
in  the  former  cause,  as  evidence  in  this ; 
but  was  ** willing  to  consent  that  all  depo- 
sitions in  the  said  suit  should  be  read  by 
mutual  consent;  a  right  being  retained  to 
either  party  to  examine  such  of  the  same 
witnesses  as  are  now  alive,  and  to  exhibit 
other  new  testimony."  No  such  consent 
appears  to  have  been  given  on  the  part  of 
the  plaintiff. 

To  this  answer  there  was  a  general  repli- 
cation ;  after  which  the  plaintiff  died  intes- 
tate, and  the  suit  was  revived  by  his  co-heirs 
above  mentioned;  the  bill  of  revivor,  pray- 
ing ''that  the  suit  and  the  proceedings 
therein  stand  revived  in  their  names,  and 
be  in  the  same  plight  and  condition  they 
were  in  at  his  death;"  and  seeking  also  a 
discovery  of  rents  and  profits.  The  defend- 
ant answered  this  bill ;  discovering,  in  gen- 
eral, the  rents  and  profits,  and  averring 
that  they  arose  principally  from  the  posses- 
sor's improvements.  Commissions  were 
awarded,  (without  any  replication  to  the 
last  answer,)  and  some  depositions  were 
taken. 

The  cause  came  on  finally  to  be  heard, 
*'on  the  writings  and  evidences  formerly 
read  in  the  cause  between  two  of  the  par- 
ties," (George  Chapman,  sen.  and  George 
Chapman,  jun.)  ''and  on  the  present  bill 
and  answer;"  on  consideration 
402  *whereof  the  Chancellor  dismissed  the 
bill  with  costs;  from  which  decree 
the  plaintiffs  appealed. 

This  case  was  argued  by  Warden  and 
Wickham,  for  the  appellants,  and  Botts  and 
Wirt,  for  the  appellee.  Many  points  were 
made,  and  elaborately  discussed:  but  the 
decision  of  this  Court  having  turned  on  one 
point  only,  and  that  being  sufficiently  illus- 
trated by  the  ensuing  opinion  of  Judge 
Tucker,  (with  which  the  other  Judges 
agreed,)  the  arguments  of  counsel  are 
omitted. 

Saturday,  November  30.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKKR,  after  stating  the  case, 
proceeded  as  follows. 

'  A  preliminary  question  in  this  case  is, 
whether  the  record,  verdict,  depositions 
and  exhibits  in  the  before-mentioned  suit 
between  George  Chapman,  the  uncle,  de- 
fendant in  the  present  suit,  and  George 
Chapman  the  nephew,  one  of  the  parties 
complainant  in  the  present  suit,  originally 
brought  by  his  elder  brother  Nathaniel, 
and  now  revived  in  the  names  of  himself 
and  his  brother  John,    as  co-heirs  of  Na- 
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thaniel,  are  to  be  considered  as  eyldence  in 
this  cause,  or  not. 

The  general  mle  as  to  giving^  verdicts 
and  judgments  in  evidencefa)  is,  that  they 
are  not  to  be  admitted  but  between  parties, 
or  im vies;  to  which  general  rule  there  are 
acme  few  exceptions,  one  of  which  is  that, 
where  a  fact  to  be  proved  is  such  whereof 
hearsay  and  reputation  are  evidence,  a 
special  verdict  between  other  parties  stat- 
ing a  pedigree  would  be  evidence  to  prove 
a  descent ;  for,  in  such  a  case,  what  any  of 
the  family,  who  are  dead,  have  been  heard 
to  say,  or  the  general  reputation  in  the 
family,  entries  in  family  books,  Ac.  are  al- 
lowed, (b)  But  this  is  not  such  a  case: 
hearsay  was  never  yet  permitted  as  evidence 
to  prove  a  promise,  or  the  considera- 
403  tion  upon  which  a  deed  *was  made. 
The  general  rule,  then,  must  prevail. 
A  corollary  from  that  rule  is,  that  nobody 
can  take  benefit  by  a  verdict,  that  would 
not  have  been  prejudiced  by  it,  had  it  gone 
contrary,  (c)  According  to  the  general  rule 
and  its  corollary,  Nathaniel  Chapman  could 
not  avail  himself  of  the  verdict  between  his 
younger  brother,  then  in  full  life,  and  his 
nticle;  for  he  was  not  his  heir,  nor  did  he 
claim  the  lands  under  him.  Neither  could 
he  be  prejudiced  by  that  verdict  between 
those  parties;  because  he  claimed  as  heir 
to  his  father  Pearson  Chapman,  whose  heir 
his  younger  brother  was  not,  nor,  as  the 
laws  then  stood,  could  be.  Consequently, 
bad  there  been  no  abatement  of  the  suit, 
the  record  and  verdict  in  the  former  suit, 
between  George  the  uncle,  and  George  the 
brother,  could  not  have  been  admitted  as 
proper  evidence  in  this  suit.  Is  the  case 
altered  by  the  abatement,  and  the  revivor 
in  the  names  of  George  the  brother  and 
John  his  brother,  as  heirs  of  Nathaniel?  I 
conceive  not.  Whatever  right  George  the 
brother  might  have,  in  an-  original  suit  be- 
tween himself  and  his  uncle  George,  to 
avail  himself  of  that  verdict,  he  is  to  be 
regarded,  in  the  present  suit,  only  as  one 
of  several  heirs  of  his  brother  Nathaniel, 
all  of  whom  collectively,  represent  that 
brother  as  his  heirs,  or  more  properly  as 
his  heir;  according  to  the  known  rule  of 
law  that  all  the  heirs  in  parcenary  make 
but  one  heir,  (d)  As,  therefore,  he  comes 
to  revive  and  continue  the  suit  jure  repre- 
sentationis,  the  suit  must  remain  in  the 
same  plight  and  condition,  according  to  the 
prayer  of  his  bill  of  revivor,  as  if  his 
brother  Nathaniel,  the  original  complain- 
ant, were  still  alive. 

Again;  whatever  personal  right  George 
might  have  to  avail  himself  of  that  verdict, 
that  right  was  not  communicable  to  an- 
other, not  claiming  as  a  privy  under  him. 
Therefore  George,  in  a  joint  suit  brought 
by  himself  and  his  brother  John,  who  does 
not  claim  under  him,  but  independently  of 
him,  cannot  be  entitled,  from  the  bare  cir- 
cumstance of  their  being  joint  complain- 
ants in  the  same  suit,  to  communicate 
404  *to  that  brother  the  benefit  of  that 
verdict,    to  which  John  was  neither  a 


(a)  See  Peffram  y.  Isabel.  8  H.  &  M.  200. 

(b)  BuU.  N.  P.  281.  888. 

(c)  Hard.  478:  Ollb.  Evld.  84,  86,  Visconntess  Pem- 
broke v.  Currier. 

(d)  Co.  Lltt  168. 


party,  nor  privy ;  and  by  which  he  could 
not  possibly  have  been- prejudiced.  There- 
fore, taking  the  matter  either  way,  I  think 
the  record  in  the  former  suit  inadmissible 
as  evidence  in  this  cause.  This  case  ap- 
pears to  me  to  be  much  stronger  than  that 
of  Payne  v.  Coles,  lately  decided :  in  the 
decision  in  that  case  I  cheerfully  acquiesce, 
and  think  it  furnishes  an  additional  reason 
for  my  present  opinion. 

As  to  the  depositions ;  the  offer  by  the 
defendant  to  admit  them  to  be  read,  alone, 
without  the  verdict  or  other  parts  of  the 
record,  not  being  accepted  by  the  complain- 
ant, who  insisted  on  the  whole  being  ad- 
mitted as  evidence,  the  matter  remains  as  if 
no  such  offer  was  made ;  and  the  same  rea- 
sons will  apply  for  rejecting  them,  as  for 
rejecting  the  verdict. 

I  am  therefore  of  opinion  that  the  decree 
be  affirmed. 

JUDGE  ROANE  would  have  assigned  his 
reasons  for  affirming  the  decree,  had  they 
not  all  been  anticipated  in  the  opinion  just 
delivered.  He  contended  himself,  therefore, 
with  expressing  his  concurrence ;  observing 
that  the  record  of  the  former  suit  was  not 
admissible  as  evidence  in  this;  and,  that 
being  excluded,  there  was  no  evidence  to 
prove  the  promise,  alleged  in  the  bill  to 
have  been  made  by  Constant  Chapman,  on 
which  the  plaintiffs'  claim  is  founded.  Of 
course,  the  bill  was  properly  dismissed. 

JUDGE  FL/EMING.  It  is  the  unanimous 
opinion  of  the  Court  that  the  decree  dismiss- 
ing the  bill  be  affirmed. 


405 


*Mayo  V.  Turner. 

Thursday.  October  11,  ISia 


MUl-Csae-Verdlet— CoocliMlveiMSt.*— The  llndinff  of 
a  Jury,  In  a  mill-case,  that  "probably  the  health 
of  certain  families  who  live  near  the  pond  will  be 
annoyed  by  the  stagnation  of  the  water."  Is  con- 
claslre  arainst  the  petitioner. 

On  a  petition  of  John  Mayo  to  the  County 
Court  of  Hanover,  for  leave  to  erect  a  water 
grist-mill,  the  Jury,  on  the  writ  of  ad  quud 
damnum,  found  that  '4t  is  probable  that 
the  health  of  the  families  of  Lewis  Turner 
and  of  William  Ragland,  who  live  near  the 
pond,  if  the  mill  is  erected,  will  be  annoyed 
by  the  stagnation  of  the  waters."  The 
County  Court,  ** after  hearing  witnesses, 
and  weighing  all  the  circumstances,"  de- 
cided that  leave  should  not   be   granted    to 

*MIII-Csse— Verdict  —  ConcluslveneM.— In  Lelffton 
V.  Maury,  76  Va.  875.  the  principal  case  was  cited  as- 
holdinir.  that  if  in  the  opinion  of  the  jury  of  inquest, 
the  health  of  the  neig-hbors  will  not  be  annoyed  by 
tbe  erection  of  a  milldam,  a  person  sapposinsr  him> 
self  to  be  affgrleyed  thereby  may  appear  as  a  con- 
testant, and  contest  the  flndinfir  of  the  jury  by  their 
evidence.  If,  on  the  contrary,  the  jury  reports  that 
the  health  of  any  part  of  the  neisrhbors  will  in  its 
opinion  be  affected,  or  will  probably  be  affected, 
this  is  conclusive;  no  evidence  can  be  adduced  to 
controvert  it;  for  the  law  says  that  in  such  case, 
the  court  shall  not  ffive  leave  to  build  the  mill  and 
erect  a  dam.  Miller  y.  Trueheart.  4  Leiffh  574,  cit- 
ing the  principal  case. 

See  further,  monographic  note  on  "Mills  and  Mill- 
dams"  appended  to  Calhoun  v.  Palmer.  8  Gratt  8& 
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build  the  mill;  and  that  decision  was 
a£5rmed  by  the  Dietrict  Court,  upon  inspec- 
tion of  the  record,  without  hearing  evi- 
dence; whereupon  Mayo  appealed  to  this 
Court. 

Peyton  Randolph,  for  the  appellant,  on 
the  authority  of  Home  v.  Richards,  (a)  con- 
tended that  the  District  Court  ougfht  to  have 
heard  the  evidence  of  witnesses,  and  not  to 
have  determined  the  cause  on  inspection  of 
the  record  only,  whereby  the  appellant  was 
precluded  from  offering  testimony  which 
might  have  produced  a  different  decision. 

Wirt,  contra,  relied  on  the  5th  section  of 
the  act  of  Assembly,  (b)  as  conclusive  for  the 
appellee,  and  said  there  was  nothing  against 
him  in  the  case  of  Home  v.  Richards. 

Friday,  October  12.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  The  only  question 
in  this  case  is,  whether  the  inquest  of  the 
Jury  finding  that  the  health  of  certain  per- 
sons in  the  neighbourhood,  of  whom  the 
appellee's  family  were  a  part,  will  be  an- 
noyed by  the  erection  of  a  mill-dam,  Ac,  be 
conclusive  against  the  petitioner;  or 
whether  it  be  competent  for  him  to  ex- 
amine witnesses  to  impugn  that  find- 
ing. 
406  *The  second  section  of  the  act  con- 
cerning mills,  after  directing  several 
distinct  matters  to  be  inquired  of  by  the 
Jury,  concludes  with  a  direction  that  they 
shall  certify  whether  in  their  opinion  the 
health  of  the  neighbours  will  be  annoyed 
by  the  stagnation  of  waters. 

The  fifth  section  enacts,  that  ^^If,  on 
such  inquests,  or  on  other  evidence,  it  shall 
appear  to  the  Court  that  certain  incon- 
veniences may  result,  or  the  health  of  the 
neighbours  be  annoyed,  they  shall  not  give 
leave  to  build  the  mill  and  dam. 
.  From  hence  it  appears  to  me  that  if  the 
opinion  of  the  Jury  be  afiirmative,  (as  in 
the  present  case,)  that  the  health  of  the 
neighbours  will  be  annoyed,  the  same  is 
conclusive  against  the  party  applying  to 
build  the  mill :  but  that,  if  it  be  merely 
negative,  a  person  supposing  himself  likely 
to  be  aggrieved  thereby  may  controvert 
such  opinion  of  the  Jury  by  other  evidence; 
and  if,  by  such  other  evi  enu  .  it  shall  ap- 
pear to  the  Court  that  tue  health  of  the 
neighbours  will  he  annoyed,  they  are  bound 
by  the  terms  of  the  law  not  to  give  leave  to 
build  the  mill. 

JUDGE  ROANE  was  of  the  same  opin- 
ion, and  observed  that  the  finding  of  the 
Jury  was  substantially  that  the  health  of 
the  neighbours  would  be  injured. 

JUDGE  FLEMING.  It  is  the  unanimous 
opinion  of  the  Court  that  the  judgment  be 
affirmed.  

Saunders  v.  Wood,  Late  Governor. 

November  2.  18ia 

Bond— Joint  and  Several— How  Salt  Must  Be  Brouffht 
Thereon.*— Same  point  decided,  as  In  Leftwlch  v. 
Berkeley.  IR.&U.  61. 


(a)  2  Call,  W7. 

(b)  1  Rev.  Code,  p.  198. 
*Bond— Joint   and    Several— How     Suit     Must     Be 

Brouffht  Thereon.  —  See  foot-noU  to  Leftwlch  v. 
Berkeley,  1  Hen.  &  M.  61;  monofirraphlc  fioie  on 
"Bonds'*  appended  to  Ward  v.  Churn,  18  Gratt  801 


This  case  depending  upon  the  same  prin- 
ciples as  that  of  Leftwich  v.  Berkeley,  1  H. 
&  M.  61,  the  judgtdent  against  the  appel- 
lants was  reversed  by  the  whole  Court, 
(consisting  of  all  the  Judges,)  for  the  rea- 
sons given  in  that  case. 
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*Sutton  V.  Mandeville. 


Thursday,  October  18. 18ia 

AsMinipsit— Implied  PromlM.*— Assumpsit  for  use 
and  occupation  of  land,  by  permission  of  the 
plaintiff,  lies  on  an  implied,  as  well  as  express 
promise. 

Sutton  brought  an  action  against  Mande- 
ville for  the  use  and  occupation  of  a  house 
in  Alexandria.  First  count,  indebitatus 
assumpsit  for  the  use  and  occupation  of  the 

house    for   the  space  of years :  Second 

count,  in  consideration  that  the  plaintiff 
had,  at  the  special  instance  and  request  of 
the  defendant,  before  that  time  permitted 
him  to  hold  and  occupy  another  messuage 
or  dwelling-house  of  the  said  plaintiff  with 
the  appurtenances,  &c.  and  that  the  said 
defendant  had,  according  to  that  permis- 
sion, held  and  occupied  the  same  for  a  long 

time,  to  wit, years,  before  then  elapsed, 

the  defendant  undertook,  and  to  the  plain- 
tiff faithfully  promised,  to  pay  the  plaintiff 
so  much  money  as  he  reasonably  deserved 
to  have,  &c.  and  avers  he  deserved  other 
five  hundred  dollars,  &c.  On  non  assump- 
sit pleaded,  the  Jury  found  a  verdict  for 
the  plaintiff  for  500  dollars  damages,  sub- 
ject to  the  opinion  of  the  Court  whether  it 
was  necessary  for  the  plaintiff  in  that  ac- 
tion to  prove  an  express  promise  to  pay 
some  rent  for  the  house:  if  such  promise 
be  necessary,  they  find  for  the  defendant. 
The  District  Court  decided  in  favour  of  the 
defendant ;  from  which  judgment  the  plain- 
tiff appealed. 

Thuisday,  October  25.  The  Judges  pro- 
nounced their  opinions. 

JUDGB  TUCKKR.  In  considering  a 
similar  question  to  the  present  in  the  case 
of  Bppes  V.  Cole,  4  H.  &  M.  161,  (except  that 
in  that  case  an  express  promise  that  the 
plaintiff  should  be  paid  to  his  satisfaction 
was  proved, )  I  had  occasion  to  cite  a  pas- 
sage from  Wooddeson's  lectures,  vol.  3,  p. 
152,  in  which  he  says  that  such  an  action 
as  this  is  maintainable,  to  obtain  a  recom- 
pense for  the  occupation  of  the  plaintiff* s 
land,  by  his  permission,  where  there  is  no 
stipulation  for  any  precise  rent;  and 
408  adds,  that  scarce  any  '^thing  is  more 
usual  than  such  an  action  of  assumpsit 
for  the  use  and  occupation  of  the  plaintiff*s 
house  by  his  permission.  L  cited  also  the 
opinion  of  Judge  BuUer,  in  the  case  of 
Birch  V.  Wright,  1  T.  R.  387,  in  corrobora- 
tion thereof.  He  there  said,  the  action 
may  be  maintained  either  upon   an  express 


'Assumpsit- implied  Promise.— The  action  of  as- 
sumpsit lies  at  common  law.  on  an  implied  as  well 
as  an  express  nndertakinsr.  State  v.  Harmon,  15  W. 
Va.  126.  citinfiT  principal  case.  See  also,  monographic 
note  on  "Assumpsit"  appended  to  Kennaird  y.  Jones. 
9  Gratt  183. 

See  principal  case  cited  in  Boiling  v.  Lersner,  26 
Gratt.  66. 
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or  an  implied  promise.  I  beg  leave  to  re- 
fer to  the  case  itself  for  further  particulars ; 
and  shall  conclude  with  giving  it  as  my 
opinion,  that  the  judgment  of  the  District 
Court  is  erroneous,  and  ought  to  be  re- 
versed, and  judgment  rendered  for  the  ap- 
pellant. 

JQDGE  ROANE  and  FLEMING  were  of 
the  same  opinion. 

By  the  whole  Court,  judgment  reversed, 
and  directed  to  be  entered  for  tne  appellant, 
according  to  verdict. 


Marine  insurance  Company  of  Alexandria  v. 
Stras. 

Wednesday,  October  17,  1810. 

I.  flsrlne  Insaraaoe— Construction*— Case  at   Bar.— A 

marine  Insurance,  "at  and  from  Norfolk  to  Cnr- 
racoa.  with  liberty  of  going  to  any  other  island 
In  the  West  Indies,  or  any  one  port  on  the  Spanish 
Main,  and  at  and  from  thence  back  to  Richmond,'* 
must  be  understood  as  an  insurance  "at  and  from 
Norfolk  to  Curracoa,  In  the  first  place,  with  liberty 
of  g-oinfiT  from  Curracoa  to  any  other  island,*'  Ac. 

a.  Same— Same— dame— Deviation.— If,  therefore,  the 
vessel  pDt  Into  the  island  of  St  Thomas,  and 
thence  retnrn  to  Norfolk,  without  ever  ffoluff  to 
Curracoa.  it  is  a  deviation  from  the  voyage;  and, 
there  being  no  proof  that  snch  deviation  was  oc- 
casioned by  stress  of  weather,  or  other  unavoid- 
able accident,  the  person  insured  is  entitled  to  no 
retnrn  of  premium:  such  belnff  the  terms  of  the 
policy. 

3.  Same— Same—  Same— BvMence—  Protest — Quere.— 
A  protest  before  a  Notary  Public,  by  the  master 
of  the  vessel,  after  his  return  to  Virginia,  is  no 
evidence  in  such  case:  and  quxre.  would  such  a 
protest,  made  at  St  Thomas's,  have  been  any 
evidence:  the  person  who  made  it  beinff  alive, 
and  no  impediment  to  prevent  his  deposition  from 
beinff  reffularly  taken? 

This  was  a  controversy  abont  a  retnrn  of 
premium  upon  two  policies  of  insurance 
effected  by  William  Hodgson,  on  behalf 
of  George  Frederick  Stras,  on  a  voyage 
^*at  and  from  Norfolk  to  Curracoa, 
with  liberty  of  going  to  any  other  is- 
land in  the  West  Indies,  or  any  one 
port  on  the  Spanish  Main,  and  at  and  from 
thence  back  to  Richmond;"  the  first  policy 
being  '*upon  any  kind  of  lawful   goods  and 

merchandises,  valued  at  6,000  dollars, 
409      laden  or  to  be  laden  on  board  *the  good 

schooner  called  the  Sophia,  George 
C  Leacy,  master,  and  to  continue  and  en- 
dnre  until  the  said  goods  and  merchandises 
should  be  safely  landed  at  Richmond  afore- 
said;" the  second,  '*upon  the  body,  tackle, 
apparel  and  other  furniture  of  the  said 
schooner,  valued  at  4,500  dollars,"  and  to 
continue  ** until  the  said  vessel  be  safely 
arrived  at  Richmond  aforesaid,  and  until 
she  be  moored  twenty-four  hours  in  good 
safety." 

In  each  policy  there  was  a  clause  express- 
ing that  ''it  should  and  might  be  lawful 
for  the  said  vessel  in  her  voyage  to  pro- 
ceed and  sail  to,  touch  and  stay  at  any  port 
or  places,  if  thereunto  obliged  by  stress 
of    weather,  or  other  unavoidable  accident. 


•See  monoffraphic  note  on  "Insurance,  BHre  and 
Marine"  appended  to  Mutual,  etc.,  Soc.  v.  Holt,  29 
Gratt.  612. 


without  detriment  to  the  insurance."  The 
rate  of  premium  was  27  1-2  per  cent,  ''to 
return  live  per  cent,  if  the  vessel  did  not 
proceed  to  a  second  port,  and  five  per  cent,  (a) 
if  the  property  returned  in  the  said  vessel,  (b) 
and  no  loss  happened :  in  all  cases  of  return 
premium,  one  half  per  cent,  on  the  sum  in- 
sured to  be  retained  by  the  assurers:  and  it 
was  mutually  agreed  by  the  parties,  in  each 
policy,  that  no  part  of  the  premium  should 
be  returned,  or  abated,  on  account  of  any 
deviation  which  should  be  made  by  the 
owners,  or  their  factors,  from  the  present 
voyage." 

Hodgson,  the  agent  of  Stras,  having,  on 
the  2d  of  December,  1799,  given  his  own 
note  negotiable  at  the  Bank  of  Alexandria 
for  the  amount  of  the  premium  being  2,754 
dollars,  with  James  Patten  and  James 
Dykes,  endorsers,  payable  in  six  months; 
Stras,  on  the  13th  of  May,  1800,  filed  a  bill 
in  the  late  High  Court  of  Chancery  against 
The  Marine  Insurance  Company  and  the 
said  Hodgson,  and  obtained  an  injunction 
to  inhibit  the  defendant  Hodgson  from  pay- 
ing 1,825  dollars,  part  of  the  said  note, 
until  the  further  order  of  that  Court. 

The  bill  stated  that  "the  said  schooner, 
while  on  her  direct  course  to  Curracoa,  was 
chased  by  an  armed  vessel,  which  overtak- 
ing her  fast,  the  Captain,  to  escape  being 
captured,  thought  it  most  prudent  to.put  into 
the  island  of  St.  Thomas,  then  not  far  to 
the  leeward,  where  he  arrived  in 
410  ^safety;  that,  on  his  arrival,  he  was 
deterred  from  proceeding  to  Curracoa, 
from  the  information  he  had,  of  the  way 
thither  being  greatly  infested  with  pri- 
vateers, so  as  to  render  it  almost  impossible 
to  have  escaped  capture,  had  he  continued 
his  voyage;  in  consequence  of  which,  and 
by  the  advice  of  his  supercargo,  he  thought 
it  for  the  benefit  of  all  concerned  to  remain 
at  St.  Thomas's,  sell  the  cargo,  and  take  a 
return  one,  on  freight,  to  Norfolk ;  that  he 
accordingly  did  so,  and  left  St.  Thomas's 
on  the  11th  December,  and  arrived  at  Nor- 
folk on  the  30th  of  the  same  month,  without 
touching  at  any  port  or  place  in  the  West 
Indies  other  than  St.  Thomas's;  that  the 
risk  on  a  voyage  to  St.  Thomas's  being 
considerably  less  than  on  one  to  Curracoa, 
the  rate  of  insurance  was  of  course  less, 
and  could  have  been  effected  at  10  per  cent, 
on  the  outward  voyage,  and  at  the  same 
rate  on  the  return ;  so  that  the  putting  into 
St.  Thomas's  was  a  benefit  to  the  insurers, 
whose  risk  was  thereby  considerably  dimin- 
ished. The  plaintiff  did  not  claim  any 
thing  on  account  of  that  difference  of  risk, 
but  conceived  himself,  within  the  express 
terms  of  the  policy,  entitled  to  a  return  of  10 
per  cent,  on  the  insurance,  (which  would 
amount  to  1,000  dollars, )  and  to  a  farther  de- 
duction of  premium  on  the  return  cargo, 
as  no  return  cargo  was  taken  on  board,  and 
no  risk  incurred;  (this  at  13  1-2  per  cent, 
on  the  said  cargo  amounts  to  825  dollars;) 
that,  on  the  return  of  said  schooner,  it  ap- 
peared the  Captain  had  neglected  to  make 
any  protest  at  St.  Thomas's,  or  immediately 
on  his  arrival  in  this  country ;  and,  as  it 
was  deemed  necessary,  for  obtaining  the 
return  premium,  that  such  proof  should  first 


(a)  If  she  was  not  sold  (in  the  policy  on  the  vessel.) 

(b)  In  the  policy  on  the  carffo. 
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be  presented  to  The  Marine  Insurance  Com- 
pany of  Alexandria,  the  Captain  was  writ- 
ten to  at  Norfolk,  and  requested  to  make 
out  a  protest  stating  his  reasons  for  gf^ing 
into  St.  Thomas's;  which  was  accordingly 
done;  as  would  appear  by  his  protest  an- 
nexed to  and  made  part  of  this  bill." 

William  Hartahorne,  President  of  The 
Marine  Insurance  Company,  answered,  for 
and  in  behalf  of  the  said  company ;  aver- 
ring the  true  intent  and  meaning  of  the 
policies  to  have  been  to  insure  from  Norfolk 
to  Curracoa,  with  liberty,  after  arrival  at 
Curracoa,  to  go  to   any    other   island 

411  in  the  West  *indies,   or  any  one  port 
on    the   Spanish   Main,    and    at   and 

from  thence  to  Richmond ;  that  so  the  con- 
tract, though  a  little  vaguely  expressed, 
was  to  be  understood  among  mercantile 
men  ;  that  the  going  to  St.  Thomas's,  with- 
out ever  going  to  Curracoa,  was  therefore 
a  deviation  from  the  voyage,  and  a  breach 
of  the  contract  on  the  part  of  the  insured ; 
on  account  of  which  there  was,  by  the  terms 
of  the  policies,  to  be  no  return  of  premium. 
*'The  defendant  did  not  admit  that  the  said 
schooner  while  on  her  direct  course  to  Cur- 
racoa was  chased  by  an  armed  vessel,  so  as 
to  make  it  necessary  or  prudeut  to  put  into 
the  island  of  St.  Thomas,  or  to  excuse  the 
said  schooner  from  proceeding  to  Curracoa ; 
or  that  any  other  sufficient  cause  for  the 
deviation  from  Curracoa  did  exist.  If  any 
such  sufficient  cause  existed,  the  usage  of 
trade,  for  the  purpose  of  obviating  frauds, 
required  that  the  same  should  have  been 
stated  in  a  regular  protest  at  St.  Thomas's 
immediately  after  the  arrival  of  the  vessel 
there.  And  the  said  protest  should  have 
been  subscribed  by  the  master  and  mate,  or 
master  and  some  of  the  seamen,  and  duly 
sworn  or  affirmed  to.  Such  an  instrument 
would  have  been  entitled  to  credit ;  but  the 
protest  produced  was  not  entitled  to  any ; 
having  been  made  at  Norfolk,  and  at  a  con- 
siderable distance  of  time  after  the  alleged 
cause  of  deviation  had  happened. ' '  Neither 
did  **the  defendant  admit  that  the  said 
vessel  returned  empty  from  St.  Thomas's ; 
but  saith  she  brought,  in  money,  592  dol- 
lars; so  that  a  deduction  of  the  premium 
upon  the  whole  sum  home,  (viz.  6,000  dol- 
lars,) cannot,  upon  any  principle,  be  cor- 
rect." 

The  protest  exhibited  was  the  only  docu- 
ment (except  the  two  policies)  filed  in  the 
cause;  no  depositions  being  taken.  In  that 
instrument,  the  captain  sets  forth  the  cir- 
cumstances which  induced  him  to  put  into 
St.  Thomas's,  much  in  the  same  manner  as 
alleged  in  the  bill ;  but  does  not  say  whether 
any  return  cargo  was  taken  on  board  at 
that  place ;  though  he  mentions  that  it  was 
his  intention,  when  he  went  thither,  to 
take,  on  freight,  a  cargo  for  the  port  of 
Norfolk."  He  farther  says  that  he  sailed 
from    St.    Thomas's,      and      arrived 

412  *at  Norfolk ;  but  says   nothing  about 
returning    to    Richmond,     at    which 

place,  according  to  the  policies,  the  voy- 
age was  to  be  ended. 

The  cause  was  heard  on  the  8th  of  March, 
1804,  and  the  late  Chancellor  was  of  opinion 
that  the  true  construction  of  the  policies 
was  that  the  schooner  Sophia,  and  goods 
and   merchandise   laden   or   to  be  laden  on 


board  of  it,  were  insured  in  a  contemplated 
voyage  from  Norfolk  to  Curracoa,  or  some 
other  island  in  the  West  Indies,  and  any  port 
on  the  Spanish  Main  and  back  again ;  that 
therefore  the  diversion  to  St.  Thomas's  wa» 
no  deviation  from  the  voyage.  He  was- 
also  of  opinion  that  the  phrase  ^^goods  and 
merchandise  laden  or  to  be  laden"  was- 
to  be  construed  as  applying  to  a  return 
cargo;  and  that  as  no  return  cargo  was 
taken  on  board,  there  ought  to  be  a  de- 
duction of  premium  on  that  account.  He 
therefore  made  the  injunction  perpetual; 
except  as  to  the  1-2  per  cent,  which  the 
company,  by  a  clause  in  each  policy,  was 
authorized  to  retain  :  from  which  decree  the 
defendants  appealed. 

Call  and  Williams,  for  the  appellants,  re- 
lied on  two  points;  1.  That  the  vessel  was 
bound  to  go  to  Curracoa,  before  she  was 
authorized  to  go  to  any  other  island  in  the 
West  Indies.  Without  this  construction ^ 
that  part  of  the  policy  which  mentions  a 
second  port  (after  going  to  Curracoa)  would 
be  senseless.  The  general  course  of  deci  - 
sion  is  that,  where  several  ports  are  men- 
tioned to  which  the  vessel  may  go,  but  the 
order  in  which  to  take  them  is  not  pre- 
scribed, their  geographical  position  fur- 
nishes the  rule;  but,  where  a  particular 
order  is  prescribed  in  the  policy,  it  must  be 
pursued,  (a) 

2.  The  protest  of  the  master,  even  if 
made  at  St.  Thomas's  immediately  on  hi& 
arrival,  would  not  have  been  evidence ;(b) 
the  person  who  made  it  being  living.  But 
if  any  credit  should  be  given  to  any  protest, 
none  is  due  to  the  protest  in  this  case, 
which  was  not  recent ;  nor  immediate ; 
413  *but  since  this  controversy  began. 
Even  the  deposition  of  the  master, 
taken  ex  parte,  would  not  be  evidence. 

Wickham,  contra.  The  vessel's  going  to 
St.  Thomas's  was  no  deviation.  The  con- 
tract did  not  require  that  she  should  go  to 
Curracoa  first ;  and,  that  being  silent,  she 
had  a  right  to  touch  at  St.  Thomas's,  which 
is  in  the  direct  route  to  Curracoa.  But, 
indeed,  she  was  not  bound  to  go  to  Cur- 
racoa at  all ;  and,  upon  failing  to  do  so, 
might  claim  a  return  of  the  premium. 
There  are  different  opinions,  whether  the 
insured  has  a  right  not  to  proceed  on  the 
voyage :  but  the  law  is  laid  down  that  he 
has  such  right;  and,  in  case  he  chooses  to 
exert  it,  the  premium  ought  to  be  returned  ; 
for  risk  is  the  essence  of  the  contract  ;(c> 
and  it  is  not  necessary  to  stipulate  for  a  re- 
turn of  premium,  where  ex  asquo  et  bono 
it  ought  to  be  returned,  (d) 

As  to  the  evidence.  The  protest  was  read 
at  the  hearing,  and  not  excepted  to.  I(  an 
objection  had  been  made,  we  might  have 
regularly  taken  the  deposition  of  the  cap- 
tain. The  protest,  therefore,  ought  to  be 
received.  But  if  it  be  not  evidence,  the 
only  effect  should  be  to  open  the  cause,  and 
give  the  parties  leave  to  take  their  testi- 
mony again.  As  the  case  now  stands,  re- 
jecting the  protest,  there  is  no  proof  of  the 
deviation ;    for   the     policies   prove    noth- 


(a)  Beatson    v.  Haworth,  6  Term  Rep.  681.  Mar- 
shall on  Ins.  p.  895,  896. 

(b)  Sen  at  y.  Porter,  7  Term  Rep.  168,  Marsh.  616. 

(c)  Marshall,  663,  564. 

(d)  Marshall,  665,  568,  6  Barr.  1887,  Stevenson  v. 
Snow. 
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ing;(a)  and  then  there  is   nothing    to  pre- 
vent a  return  of  premium. 

Argument  in  reply.  The  principle,  that, 
where  there  is  no  stipulation  to  the  con- 
trary, and  the  riak  is  not  run,  the  premium 
shall  be  returned,  does  not  apply  to  this 
case:  for  here  the  stipulation  is  express, 
that,  in  case  of  deviation,  there  should  be 
no  return  of  premium. 

The  plaintiff  states  in  his  bill  that  he 
went  to  St.  Thomas's  from  necessity.  The 
answer  admits  that  he  went  there  but  de- 
nies the  necessity.  The  plaintiff  then  must 
prove  it :  the  burden  of  proof  does  not  lie 
on  the  defendants.  The  evidence  on  the 
part  of  the  plaintiff  being  altogether  illegal, 
it  was  not  necessary  for  us  to  make  an  ob- 
jection in  the  Court  below :  for  the  rule  is 
that,  where  a  party  means  to  object 
414  *to  a  paper  which  on  ttie  face  of  it  ap- 
pears to  be  evidence,  he  must  shew 
his  objection :  but  that  is  not  necessary  as  to 
a  paper  which,  on  its  face,  is  no  evidence. 
Mr.  Wickham's  position  that  the  cause 
should  be  sent  back,  and  leave  given  to  the 
parties  to  take  new  testimony,  would  pro- 
duce an  endless  circle  of  litigation.  Where 
the  parties  are  prepared  and  go  to  trial,  this 
Court  must  take  the  record  as  it  stands, 
and,  if  no  evidence  appears  in  support  of 
the  decree,  it  must  be  reversed. 

Friday,  October  26.  The  JUDGES  FLEM- 
ING and  TUCKER  (JUDGE  ROANE  not 
sitting  in  the  cause)  pronounced  their 
opinions. 

JUDGE  TUCKER.  This  was  a  bill 
brought  by  the  appellee  Stras,  for  a  return 
of  premium  on  the  schooner  Sophia  and 
her  cargo  *  *at  and  from  Norfolk  to  Cur- 
racoa,  with  liberty  of  going  to  any  other 
island  in  the  West  Indies,  or  any  one  port 
on  the  Spanish  Main,  and  at  and  from 
thence  back  to  Richmond." 

The  bill  suggests  that  the  schooner,  while 
on  her  direct  course  to  Curracoa  was  chased 
by  an  armed  vessel,  which  overtaking  her 
fast,  the  Captain,  to  escape  being  captured, 
pat  into  the  island  of  St.  Thomas,  then  not 
far  to  the  leeward,  where  he  arrived  in 
safety ;  that  he  was  deterred  from  proceed- 
ing to  Curracoa  from  information  that  the 
way  thither  was  greatly  infested  with  pri- 
vateers, so  as  to  render  it  almost  impossi- 
ble to  escape  capture.  He  therefore  sold  his 
cargo  at  St.  Thomas's,  and  took  a  return 
cargo  on  freight  to  Norfolk,  where  he  ar- 
rived on  the  30th  of  December,  1799,  with- 
out touching  at  any  port  or  place  in  the 
West  Indies,  other  than  St.  Thomas's. 
There  was  a  condition  in  the  policy  for  a 
return  of  premium  in  case  the  Sophia  should 
not  proceed  to  a  second  port ;  and  also  for  a 
further  return  if  the  property  (the  cargo) 
should  return  in  the  vessel,  and  no  loss 
sfaonld  happen. 

The  policies  contain  two  other  material 
clauses;  **first,  that  it  shall  and  may  be 
lawful  for  the  said  vessel  in  her 
415  *Yoyage  to  proceed  and  sail  to,  touch, 
and  stay  af  any  port  or  places,  if 
thereunto  obliged  by  stress  of  weather,  or 
other  unavoidable  accident,  without  preju- 
dice  to  that  insurance.  *'  Secondly;  *4twas 
mutually  agreed  by  the  parties  that  no  part 
of   the    premium    should    be   returned,   or 


abated,  on  account  of  any  deviation  which 
shall  be  made  by  the  owner,  or  their  factors, 
from  the  present  voyage." 

The  sole  question  then  is,  was,  or  was 
not,  the  going  into  St.  Thomas's  a  devia- 
tion? 

If  the  case  stated  in  the  bill  be  made  out, 
there  is  no  ground  to  call  it  a  deviation  ;  the 
first  recited  claune  in  the  policy  expressly 
providing,  that  if  thereunto  obliged  by 
stress  of  weather,  or  other  unavoidable  ac- 
cident, she  might  lawfully  go  into  St. 
Thomas's  (or  twenty  other  different  places, 
under  the  like  circumstances)  to  avoid  the 
danger,  (b)  The  case  is  expressly  within 
the  terms  of  the  policy. 

But  what  is  the  proof  of  this  danger,  and 
necessity?      Not     the     complainant's    bill 
surely  I    So  much  of  it    as    relates    to    this 
necessity  is  expressly    denied   by    the    an- 
swer.    There   remains   then  no  shadow  of 
proof  of  such  necessity  but  a  paper  purport- 
ing to  be  the  copy  of  the  Captain's  protest, 
made    in    Norfolk    (not   St.  Thomas's,  nor 
corroborated  by    the  oaths  of  his  mate  and 
seamen,  as  is  usual  when  a  vessel  is  forced 
out  of  her  course  into  a   different   port)   on 
the   5th    day  of    February,    1800,    near  six 
weeks  after  his   arrival  in  Norfolk.     What- 
ever may  be  the  effect  of  a  protest  taken  in 
a    foreign    country,    to  which  not  only  the 
master   but   the  mate  and  mariners  of  the 
vessel   may    make  oath   it£. mediately  after 
their  arrival  in  a  port  into  which  they  have 
been  driven  by  stress  of  weather,  or  by  an 
enemy,  according  to  the  ordinary  usage  in 
such  cases,  (on   which  I  mean  not   to   give 
any  opinion,)  such  a  protest  as  this,  taken 
at  so  remote  a  period  of  time,  and  in  a  dif- 
ferent port  and   country   from    that    where 
the  vessel  first  arrived,  after  the  insurance 
upon  her  could  operate,  appears  to  me  to  be 
entitled  to  no  more  respect  as  evidence,  in 
a  case  of  this  nature,    than   any   other  vol- 
untary   affidavit,    made    by   a    person    re- 
specting     any      controversy     which 
416      *had  happened,  or  might  happen,  be- 
tween     any       persons      whatsoever. 
Therefore,  without  relying  on  the  decision 
in  the  case  of  Senat  v.  Porter,  7  T.  Rep.  158, 
I  am  decidedly  of  opinion  that  this    protest 
is   no   evidence   at  all  in  the  present  case. 
The  consequence  is,    that   the  complainant 
has  failed  to  prove  his  case   to   have    been 
such  as  to  entitle  him  to  the  benefit  of  that 
clause  of  the  policy  which  would  have  justi- 
fied his  sailing  into,  and    staying   at,    St. 
Thomas's,    if    the    facts  stated    in  his  bill 
had  been  supported  by    proper    testimony. 
The   case,  therefore,  falls    under   the    last 
clause  of  the  policy  before  recited,  by  which 
it    was  agreed  that  no  part  of  the  premium 
should  be  returned  or  abated  on   account  of 
any  deviation  which  should  be  made  by  the 
owners,  or  their  factors,   from  the  intended 
voyage;  unless   the   description    of  the  in- 
tended voyage  contained  in    these  words  of 
the  policy,  viz.  **at  and  from  Norfolk  to  Cur- 
racoa,   with   liberty    of  going  to  any  other 
island  in  the  West  Indies,  or  any  one    port 
on    the  Spanish    Main,    and    at   and   from 
thence    back  to   Richmond,"   will  apply  to 
the  voyage  which  has  been  performed. 
Mr.    Wickham,    for   the    appellant,    con- 


(a)  Marsball.  611. 
V  R,  1  Munf— 11 


(b)  See  MarsbaU  on  Insurance.  400,  Park  on  In- 
surance,  SOB. 
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tended  that  the  true  intent  and  meaning  of 
the  policy  was,  that  the  schooner  mig^ht 
lawfully  go  to  any  two  ports  in  the  West 
Indies,  of  which  Curracoa  must  be  one ;  but 
that  she  was  not  bound  to  go  first  to  Cur- 
racoa, but  might  go  first  to  any  other  port 
in  the  course  of  the  voyage  to  Curracoa, 
and  then  proceed  to  Curracoa,  from  whence 
she  was  in  that  case  to  return  back  to  Rich- 
mond. But  the  words  of  the  policy  do  not 
admit  of  that  construction;  for  the  word 
thence  refers  to  the  last-mentioned  descrip- 
tion contained  in  the  policy,  viz.  any  other 
island  in  the  West  Indies,  or  any  one  port 
on  the  Spanish  Main,  and  at  and  from 
thence  (i.  e,  such  last-mentioned  island  or 
port  on  the  Spanish  Main)  back  to  Rich- 
mond. The  sense  is  so  clear  that  I  am 
somewhat  surprised  that  so  much  stress 
was  laid  upon  that  point.  The  Sophia  did 
not  then  proceed  upon  the  voyage  described 
in  the  policy.  This  was  a  deviation ; 
417  by  which  *is  meant  a  voluntary  de- 
parture, without  any  necessity,  from 
the  usual  course  of  the  voyage  insured. (a) 
From  the  moment  this  happens  the  voyage 
is  changed,  the  contract  (of  risk)  is  deter- 
mined ;  the  insurer  being  discharged  from 
all  subsequent  responsibility ;  yet  he  is  en- 
titled to  retain  the  whole  premium;  for  the 
effect  of  a  deviation  is  not  to  vitiate  or 
avoid  the  policy,  but  to  determine  the  risk 
from  the  time  of  the  deviation.  The  proper 
course  of  the  voyage  being  once  interrupted 
cannot  be  resumed  in  the  eyes  of  the  law. 
The  shortness  of  the  time,  or  of  the  distance, 
of  a  deviation  makes  no  difference  as  to  its 
effect  on  the  contract.  Whether  it  be  for 
one  hour,  or  a  month ;  or  for  one  mile,  or 
one  hundred,  the  consequence  is  the 
same.(b)  The  true  reason  (as  it  is  said) 
why  a  deviation  discharges  the  insurance, 
is  not  the  increase  of  the  risk,  but,  that 
the  party  contracting  has  voluntarily  sub- 
stituted another  voyage  for  that  which  was 
insured,  (c)  So,  here,  the  Sophia,  by  re- 
turning back  from  St.  Thomas's  (supposing 
her  going  into  that  port  was  matter  of  ne- 
cessity to  avoid  capture,  and  therefore  jus- 
tifiable) to  Virginia,  instead  of  proceeding 
to  Curracoa,  substituted  another  voyage 
from  that  which  was  insured,  which  vitiated 
the  policy  from  that  time.  So  that  the  un- 
derwriters were  not  only  discharged  from 
all  future  liability,  or  risk  upon  the  policy, 
but,  also,  from  the  condition  of  an  abate- 
ment, or  return  of  premium  on  any  account 
whatsoever. 

But  this  is  not  the  only  deviation  that 
the  Sophia  made  from  the  intended  voyage, 
if  the  charges  in  the  bill  be  evidence  against 
the  complainant,  or  the  captain's  affidavit, 
or  protest,  as  it  is  called,  be  admissible 
evidence  in  this  cause.  The  voyage  in- 
tended and  insured  against  was  from  Nor- 
folk to  Curracoa,  &c.  and  back  to  Rich- 
mond. But,  instead  of  returning  back  to 
Richmond,  the  Sophia  took  in  a  freight  at 
St.  Thomas's  for  Norfolk,  and  there  dis- 
charged her  cargo.  It  does  not  appear  she 
ever  did  return  to  Richmond :  if  she  did, 
the  taking  in  a  freight,  and  going  into 
Norfolk    to    discharge     it,     was    such     a 


(a)  Marshall  on  Insurance,  392:  Park.  294. 

(b)  Marsliall,  ibid.  392,  893,  394:  Park,  ibid.  294,  298. 

(c)  Marshall,  ibid.  394,  401;  Park,  294. 


418  deviation,  as,  from  that  *time,  (if 
nothing  which  happened  before  had 
done  so,)  discharged  the  policy,  by  substi- 
tuting an  entirely  different  return  voyage 
from  that  insured.  The  cases  of  Fox  v. 
Black,  Townson  v.  Guyon,  and  Elliott  v. 
Wilson,  cited  Marshall,  ibid.  394,  and  Park, 
ibid.  295;  and  that  of  Beatson  v.  Ha  worth, 
cited  ibid.  396,  and  296,  and  reported  in  6 
T.  R.  531 ;  with  the  case  of  Clason  v.  Sim- 
monds,  there  cited  by  Judge  Lawrence,  all 
going  to  the  same  point,  are  conclusive  in 
my  opinion  to  shew  that  the  taking  in  a 
freight  for  Norfolk,  instead  of  Richmond, 
was  the  substitution  of  a  different  voyage 
from  that  insured  against,  and  a  voluntary 
abandonment  of  the  terms  and  condition  of 
the  policy.  I  am  therefore  of  opinion,  that 
Mr.  Stras  was  not  entitled  to  any  return  of 
premium ;  but  that  his  bill  ought  to  have 
been  dismissed:  consequently,  that  the  de- 
cree be  reversed,  and  the  bill  now  dis- 
missed. 

JUDGE  FLEMING.  It  is  a  sound  gen- 
eral principle  that  whoever  comes  into  a 
Court  of  Equity  to  ask  relief  against  any 
part  of  his  contract,  ought  to  shew  by  the 
clearest  evidence  that  he  has  done  every 
thing  on  his  part  to  entitle  him  to  such 
relief. 

There  can  be  no  doubt  but  the  Sophia's 
having  put  into  the  port  of  St.  Thomas's, 
before  she  arrived  at  Curracba,  the  first  des- 
tined port  of  her  voyage,  was  a  deviation 
from  her  course;  which  would  have  been 
justified,  had  there  been  legal  evidence  that 
it  was  to  avoid  capture  by  an  enemy,  as  al- 
leged by  the  appellee;  but,  there  being  no 
such  evidence,  or  of  any  other  justifiable 
cause,  proved,  or  even  alleged,  the  deviation 
must  have  the  same  effect  upon  the  insur- 
ance if  she  voluntarily  had  gone  a  hundred 
leagues  out  of  her  direct  or  usual  course. 
The  consequences  of  such  deviation,  and 
the  authorities  on  which  they  are  founded, 
have  been  so  fully  stated  by  Judge  Tucker, 
that  I  shall  only  add  my  concurrence  in  the 
opinion  that  the  decree  be  reversed,  and  the 
bill  dismissed  with  costs. 
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*Yancey  v.  Hopkins. 

Thursday,  October  18,  I8ia 


.  Tax  Sale— Land  Listed  to  Wronff  Person*— Equitable 
Relief. t— If  land  be  listed  by  tbe  Commissioner  of 


*Tax  Sale-Land  Listed  In  Wronff  Name— Effect.— if 

land  be  listed  by  commissioners  in  a  wronff  name, 
and  sold  In  that  name  for  nonpayment  of  taxes,  the 
sale  will  not  affect  the  title  of  the  true  owner.  As 
so  holding,  the  principal  case  is  cited  in  Nalle  v. 
Fenwick,  4  Rand.  598.  The  principal  case  is  also 
cited  in  Nalle  v.  Fenwick,  4  Rand,  at  pp.  591.  603. 
See  principal  case  also  cited  in  Bailey  v.  McClaurh- 
erty,  48  W.  Va.  646,  87  S.  E.  Rep.  702. 

tSame— Same— Bqaitabie  Relief.  — In  Carroll  v. 
Brown,  28  Gratt  798,  the  principal  case  was  cited 
with  approval  to  the  point  that,  if  land  be  listed  by 
the  commissioner  of  the  revenue  to  a  wronir  per- 
son, sold  by  the  sheriff  as  the  property  of  such  per- 
son, and  conveyed  by  deed  to  the  purchaser,  the 
proper  resort  of  the  rightful  owner  for  relief  is  to  a 
court  of  equity,  by  which  the  deed  may  be  cancelled 
and  a  release  or  conveyance  of  the  land  decreed. 
In  this  case  (Carroll  v.  Brown,  28  Gratt  796),  tt  -vras 
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the  revenue  to  a  wronff  person,  sold  by  the  Sheriff 
as  the  property  of  such  person,  and  conveyed  by 
deed  to  the  purchaser;  it  seems  that  the  proper 
resort  of  the  riffhtful  owner  for  relief  Is  to  a 
Court  of  Equity,  by  which  the  deed  may  be  can- 
celled, and  a  release,  or  reconveyance  of  the  land 
decreed. 
a.  SUitate—Porfeitare— Strict    ParAuance.^  —  An    au- 


decided  that  a  court  of  equity  has  Jurisdiction  of  a 
suit  brousrht  by  the  owner  in  possession,  to  set  aside 
a  deed  which  has  been  put  upon  record,  whereby 
the  complainant's  land  has  been  wronarf  uUy  con- 
veyed to  a  purchaser  at  a  tax  sale.  In  Steams  v. 
Harm  an,  80  Va.  48,  the  court,  after  expressly  aflirm- 
ing  the  rule  laid  down  in  Carroll  v.  Brown,  28  Gratt 
791.  held  that  under  Code  1878,  ch.  81,  SI  4,  5,  the 
proper  remedy  is  by  an  action  of  ejectment  where 
the  owner  holds  the  leffal  title  to  the  land,  but  has 
not  actual  possession,  and  another  asserts  an  ad- 
verse claim  to  the  land  but  has  not  actual  posses- 
sion of  it:  and  that,  in  such  case,  equity  has  no 
lurisdiction. 

The  Jurisdiction  of  courts  of  equity  to  remove 
clouds  from  title,  where  the  party  complaining'  has 
no  adequate  remedy  at  law,  is  well  setUed.  This  is 
particularly  the  case  where  he  is  the  owner  of  the 
lcg2d  title,  and  is  in  possession  of  the  land  upon  the 
title  to  which  the  cloud  rests.  Va.  Coal  &  Iron  Co. 
V.  Kelly,  93  Va.  880.  S4  S.  E.  Rep.  1020,  citing  Otey  v. 
Stuart,  01  Va.  714,  22  S.  E.  Rep.  518;  Stearns  v.  Bar- 
man. 80  Va.  48;  Carroll  v.  Brown.  28  Gratt  701 ;  Hale 
T.  Penn,  85  Gratt.  261.  and  Taneev  v.  Hovkins,  1  Mufif. 
410.  See  principal  case  also  cited  on  this  point  in 
Burlew  V.  Quarrier.  16  W.  Va.  162. 

Tax  SalM— Parties  Clalmiar  ander— What  They 
Most  Show.— Few  principles  of  law  are  more  firmly 
settled,  and  from  their  influence  on  the  transac- 
tions of  others,  more  widely  known  than  that  where 
the  validity  of  a  deed  depends  upon  an  act  in  pais, 
the  party  claiming  under  it  is  bound  to  prove  the 
performance  of  the  act:  that,  in  the  case  of  a  naked 
power  not  coupled  with  an  interest,  the  law  re- 
quires that  every  prerequisite  to  the  exercise  of 
such  power  should  precede  it:  that  the  claimant 
under  a  sale  made  to  enforce  a  forfeiture  must 
show  that  the'law  has  been  strictly  complied  with: 
that  the  recitals  in  a  deed  of  an  officer  selling  for 
taxes,  are  not  even  prima  facie  evidence  of  the  reg- 
ularity of  his  proceedings,  and  that  these  facts 
must  be  proved  by  evidence  aliunde.  Flanagan  v. 
Grim  met,  10  Gratt  426.  citing  principal  case;  Christy 
T.  Minor.  4Munf.  481;  Nalle  v.  Fenwick,  4  Rand.  686; 
AUen  T.  Smith,  1  Leigh  281.  But  in  this  case  (Flan- 
agan ▼.  Grim  met),  this  rule,  so  long  established, 
was  reversed,  and,  instead  of  making  it  incumbent 
upon  the  claimant  under  a  sale  of  delinquent  land 
to  show  that  every  prerequisite  to  the  sale  has  been 
complied  with,  it  made  the  deed  itself  prima  facie 
evidence  of  such  compliance,  and  sufficient  to  pass 
the  title  of  the  former  owner,  until  it  is  successfully 
Impeached  by  proof  of  irregnlarity  coming  from 
the  conteafting  party.  See  foot-note  to  Flanagan  v. 
Grimmet  10  Gratt  421.  and  cases  there  cited. 
Dequasie  v.  Harris.  16  W.  Va.  8S2,  853,  cites  the  prin- 
cipal case  for  the  same  proposition  for  which  it  is 
cited  in  Flanagan  v.  Grimmet.  10  Gratt  426. 

It  is  well  settled  that  he  who  claims  under  a  for 
feiture  must  show  that  the  law  has  been  exactly 
complit:d  with.  Boon  v.  Simmons,  88  Va.  265, 18  S.  E. 
Rep.  490,  citing  principal  case;  Wilsons  v.  Bell,  7 
Leigh  28:  Nalle  v.  Fenwick,  4  Rand.  585;  Allen  v. 
Smith,  1  Leigh  281. 248;  Jesse  v.  Preston.  5  Gratt  120. 
tStatnte—Porielture -Strict  Pursuance. —Any  au- 
thority given  by  law  to  any  officer,  whereby  the 
estates  or  interests  of  other  persons  may  be  for- 


thority  given  by  law  to  any  officer,  whereby  the 
estates  or  interests  of  other  persons  may  be  for- 
feited or  lost  must  be,  strictly  pursued  in  every 
instance. 
3.  Tax  5ale— Infant's  Land  Wrongly  Listed— Suit  Six 
Years  after  ilajority.— The  land  of  an  infant  being, 
by  mistake,  listed  by  the  Commissioner  of  revenue 
as  the  property  of  another  person,  and  sold,  as 
such,  for  taxes,  in  December,  1786;  being  bought 
by  the  Deputy  Sheriff,  who  sold  it;  conveyed  to 
him  by  the  High  Sheriff  in  February,  1705;  and 
afterwards  sold  by  the  Deputy  Sheriff:  the  right 
of  the  infant  was  established  against  the  last  pur- 
chaser: (who  bought  with  full  notice  of  all  the 
circumstances;)  notwithstanding  the  suit  was  not 
broQght  until  six  years  after  the  plaintiff  attained 
his  full  age. 

Lund  Hopkins  of  the  County  of  Powha- 
tan, on  the  first  of  March,  1799,  filed  his 
bill  in  the  late  High  Court  of  Chancery, 
af^ainst  Robert  Tancey  and  Richard  Faris; 
setting  forth  that  **  Joseph  Hopkins,  father 
of  the  plaintiff,  was  in  his  life-time  seised 
in  fee  of  a  tract  of  land  in  the  County  of 
Louisa,  containing  by  estimation  400  acres, 
and,  bein^  so  seised,  departed  this  life  in 
the  year  1780,  having  first  made  his  last 
will,  by  virtue  of  which  the  plaintiff  became 
entitled  in  fee  to  the  whole  of  the  said  land, 
after  deducting  his  mother's  dower ;  that, 
while  the  plaintiff  was  an  infant,  (but  in 
what  year  he  could  not  ascertain,)  the  de- 
fendant Robert  Yancey,  a  Deputy  Sheriff 
of  the  County  of  Louisa,  pretending  that 
taxes  were  due  on  the  plaintiff's  part  of  the 
said  land,  affected  to  expose  the  same  to 
public  auction,  to  raise  the  amount  of  those 
taxes ;  that  no  such  taxes  were  due ;  or,  if 
any,  not  more  than  31.  or  41. ;  that  no  no- 
tice was  given  of  the  time  and  place  of  sale ; 
or,  if  any  was  given,  it  did  not  describe  to 
whom  the  land  belonged ;  that  no  persons 
were  present,  except  Robert  Tancey  him- 
self, and  two  other  persons,  (neither  of 
whom  bade,)  when  the  plaintiff's  part 
aforesaid,  being  worth  from  four  to  six  dol- 
lars per  acre,  was  struck  out,  by  the  said 
Yancey's  direction,  to  himself,  at  the  price 
of  41.  or  some  other  equally  trifling ;  that 
he  not  only  acted  fraudulently,  but  never 
was  authorized  in  his  conduct  by  the  High 
Sheriff  whose  Deputy  he  was;  that,  com- 
bining with  the  defendant  Faris,  he  had 
pretended  to  sell  the  said  land  to  the  said 
Faris;  that  both  of  them  knew  that  the 
plaintiff  was  an  infant  at  the  time  of  the 
sale  by  auction,  and  did  not  exceed  twenty- 
six  years  of  age  on  the  23d  day  of 
420  November,  *1798;  that  the  plaintiff, 
in  the  year  1785,  had  removed  from 
Louisa  to  the  City  of  Richmond ;  that  no 
application  was  ever  made  to  his  guardian,. 
Anthony  Hayden,  for  any   taxes  due    from 


felted  or  lost,  must  be  strictly  pursued  in  every 
instance.  As  so  holding,  the  principal  case  is  cited 
in  Carroll  v.  Brown,  28  Oratt  706. 

Where  a  naked  power  is  given  by  law  to  an  officer 
or  other  person,  that  power  must  be  strictly  pur- 
sued, especially  if  such  proceeding  involves  a  for- 
feiture, and  it  devolves  on  him  who  claims  a  right 
under  the  exercise  of  such  power,  to  show  that  it 
was,  in  all  respects,  exactly  pursued.  Nalle  v.  Fen- 
wick, 4  Rand.  696,  citing  principal  case.  See  also. 
foot-note  to  Jesse  v.  Preston,  5  Gratt.  130. 
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him ;  that  he  had  never  returned  to  live  in 
Louisa;  that  Faris  was  well  acquainted 
with  all  the  circumstances  of  the  said  sale 
at  auction ;  he  leaving,  at  the  time,  on  that 
part  allotted  to  the  plaintiff's  mother  for 
dower;  that  there  was  sufficient  personal 
property  on  the  said  land  to  satisfy  any 
taxes  due  thereon  ;  that  the  said  Faris  had 
paid  little  or  no  money  for  the  purchase 
made  by  him  of  the  said  Yancey ;  and  that 
they  both  had  derived  considerable  profits, 
having  been  in  possession  of  the  land  ever 
since  the  auction  aforesaid.'* 

The  bill  therefore  prayed  **a  perfect  an- 
swer, from  both  the  defendants,  as  to  the 
premises ;  that  all  official  or  other  writings, 
whether  deeds  or  obligations,  which  had 
passed  between  them  concerning  the  said 
land  should  be  directed  to  be  cancelled ;  that 
they  should  be  decreed  to  surrender  to  the 
plaintiff  possession  of  the  land,  and  account 
with  him  for  all  rents  and  profits  arising 
therefrom ;  or  that  he  might  receive  any 
other  or  further  relief  more  agreeable  to 
equity." 

The  separate  answer  of  Robert  Yancey 
admitted  *'that  he  sold  a  part  of  the  tract 
of  land  mentioned  in  the  bill  for  the  taxes 
due  thereon  for  the  years  1784  and  1785 ;  but 
averred  that  he  was  fully  authorized  so  to 
do  both  by  law,  and  by  his  principal  the 
High  Sheriff;  that  he  this  defendant  had 
paid  the  taxes  of  said  land  into  the  treas- 
ury, or  that  there  was  a  judgment  against 
his  principal,  he  does  not  now  recollect 
which,  but  inclines  to  believe  the  latter; 
that  there  was  no  property  that  this  defend- 
ant knew  of  on  said  land,  of  the  estate  of 
Hopkins,  whereof  these  taxes  could  be 
made;  and,  as  the  law  then  stood,  there 
was  no  other  alternative  but  to  sell  a  part 
of  the  land  !Eor  the  taxes  due;  that  the 
quantity  of  non-resident  lands  in  the 
County  of  Louisa  is  very  considerable; 
that,  at  the  rate  of  taxation  on  lands  at  that 
time,  the  amount  ^thereof,  being  unpaid, 
would  have  completely  ruined  this  defend- 
ant, who  was  then  just  beginning  to 
421  act  for  himself;  Mhat  the  land  was 
sold  in  the  name  of  Elizabeth  Hop- 
kins; that,  in  that  name,  it  was  charged 
by  the  Commissioners  of  the  land  tax,  who 
by  law  make  out  the  book  for  the  Sheriff; 
that  there  was  no  land  charged  to  Joseph 
Hopkins,  or  Lund  Hopkins;  that,  by  the 
will  of  Joseph  Hopkins,  then  deceased,  this 
land  was  left  to  his  wife  Elizabeth  Hop- 
kins,* who,  at  the  time  the  assessment  was 
made,  occupied  and  possessed  the  same; 
consequently,  the  land  was  charged  in  the 
proper  person's  name;  at  all  events,  the 
land  owed  taxes  to  the  Commonwealth,  and 
it  was  the  duty  of  the  owner  to  come  to  the 
Sheriff  and  pay  it." 

This  defendant  further  said,  that  **the 
land  was  advertised  four  weeks  in  the  Vir- 
ginia Gazette,  according  to  law ;  nay,  that 
it  had  been  twice  advertised;  that,  on  the 
last  day,  no  person  coming  to  pay  the 
taxes,  sind  this  defendant  knowing  not  to 
whom  to  apply,  the  said  Elizabeth  Hopkins 
having  intermarried,  and  gone  off,  God 
knows  where,  the  land  was  exposed  to  sale, 

*Note.  This  allegation  In  the  answer  was  plainly 
incorrect:  the  land  belnir  devised  In  the  will  to 
~.uud  Hopkins  only.—Note  In  Orlfflnal  Edition. 


and  sold  on  one  month's  credit  at  the  most 
noted  place  on  the  premises;  that  there 
were  several  persons  present,  either  of 
whom  this  defendant  believes  could  have 
purchased  if  they  chose ;  that  he  did  not 
wish  to  buy  himself,  and  requested  the  by- 
standers to  bid ;  none  of  whom  making  a 
bid,  it  was,  after  crying  a  considerable- 
time,  knocked  out  on  this  defendant  at  hia 
bid ;  that  he  then  gave  notice  that  he  would 
give  up  his  purchase,  if  the  executor  of 
Hopkins,  one  Anthony  Hayden,  would  come 
and  pay  up  the  taxes  and  expenses  of  sell- 
ing the  land  a  short  time ;  that  he  believes 
that  said  Hayden  was  advised  thereof,  for 
that  he  made  application  some  time  after 
(this  defendant  thinks  about  six  or  eight 
months)  to  know  if  tne  land  would  then  be 
given  up  if  the  taxes  were  paid ;  that  this 
defendant  then  offered  to  give  up  the  same 
if  he,  Hayden,  would  repay  him  what  he 
had  advanced,  and  his  expenses,  &c, ;  that 
Hayden  said  he  had  no  estate  of  Hopkin» 
in  his  hands,  but  would  trj^  to  settle  it 
'  speedily;  but  so  it  is  that  this  defend- 
422  ant  has  not  ^received  one  single 
penny,  nor  has  said  Hayden  commu- 
nicated with  him  about  the  land  since ;  nor 
has  any  other  person:"  that,  after  waiting 
several  years,  ^*and  having  the  annual 
taxes  to  pay  thereon,  this  defendant  had  a 
deed  made  to  him  by  the  High  Sheriff* 
therefor,  and,  to  indemnify  himself  for  the 
original  purchase,  and  the  taxes  which  he 
had  paid  for  about  fourteen  years,  sold  the 
same  to  the  other  defendant." 

This  defendant  insisted  '*that  the  lands, 
of  infants  were  not  exempt  from  the  pay- 
ment of  those  taxes  more  than  any  other 
person;  there  being  no  provision  in  their 
favour  in  the  law  as  it  then  stood;"  that 
from  an  acknowledgment  in  the  bill  it  ap- 
peared '^that  the  complainant  had  been  of 
age  more  than  six  years  in  November,  1798  ; 
which  is  double  the  time  the  law,  as  it  now 
stands,  allows  infants  to  pay  the  arrears  of 
taxes;  yet,  during  all  this  time,  the  com- 
plainant had  not  applied  to  this  defendant 
to  repay  him  the  taxes  which  he  had  paid 
on  said  land :  if  an  application  of  this  na- 
ture had  been  made  even  three  years  ago, 
this  defendant  is  confident  that  he  wonld 
have  given  up  the  land  upon  the  payment 
of  the  taxes,  &c. ;  that  this  defendant  did 
not  have  a  deed  executed  until  the  year 
1795 ;  one  reason  for  which  was,  that  he  did 
not  wish  to  hold  the  land ;  but,  in  all  this 
time,  no  person  coming  to  repay  him  what 
he  had  actually  advanced,  he  then  detei- 
mined  to  have  a  deed  therefor. ' '  He  farther 
denied  having  received  any  profit  or  emol- 
ument whatever  from  the  said  land,  except 
the  money  arising  from  the  sale  thereof; 
averring  that  he  always  considered  the  land 
as  poor,  and  of  little  value,  and  the  rent  no 
object;  **the  plantation  which  was  on  it  be- 
ing old  field,  and  no  improvements  to  ac- 
commodate a  family." 

The  defendant  Richard  Faris  in  his  an- 
swer averred  *^that  he  conceived  himself  a 
fair  and  bona  fide  purchaser;"  that  he  was 
present  at  the  sale  by  auction,  relative  to 
which,  and  to  Yancey's  declaration  that  he 
would  give  up  the  land,  on  receiving  the 
taxes,  &c.  he  mentioned  the  circumstances 
nearly   according    to    Yancey's  own    state- 


164 


f  MUNF. 


Yancby  V,  Hopkins. 


428^26 


ment ;  '  'that  there  was  no  property   of   the 
complainant,  or  of  the   estate   of   Jo- 

423  seph    ^Hopkins,     deceased,    on    said 
land,  at  the  time   of  the  sale,  nor  for 

some  considerable  time  before,  whereof  the 
taxes  coaldbemade;  that  Anthony  Hayden 
lived  ottt  of  the  County  of  Louisa ;  that  this 
defendant  is  well  assured  that  the  said 
Hayden  knew  of  the  taxes  being  due ;  that 
the  land  had  not  been  occupied  by  any  per- 
son since  the  sale,  until  the  last  year;  ex- 
cept a  part  which  Anthony  Hayden  rented 
cut,  and  for  which  payment  was  made  to 
him,  and  the  complainant ;  that,  after  the 
death  uf  Joseph  Hopkins,  Elizabeth  Hop- 
kins, widow  of  said  Joseph,  resided  and 
lived  on  the  said  land,  and  held  the  whole 
tract  as  her  own  until  she  intermarried  with 
one  Samuel  Baber ;  after  which  she  took  her 
third  part  of  said  land.*' 

A  number  of  depositions  were  taken  and 
filed,  from  which,  taken  tofcether,  it  ap- 
peared that  Yancey's  account  was  in  sub- 
stance correct,  of  the  manner  in  which  the 
sale  by  auction  was  conducted ;  of  the  dec- 
laration made  by  him  at  the  time,  and  of 
the  subsequent  transactions ;  that,  at  the 
time,  and  before  the  sale  took  place,  the 
said  Yancey  inquired  of  the  persons  present 
what  part  of  the  land  would  be  least  inju- 
rious to  the  tract,  to  be  sold  off  for  the  taxes 
thereof;  that  the  east  end  was  generally 
agreed  to  be  that  part,  and,  accotdingly, 
the  part  sold  was  laid  off  on  the  east  end ; 
that  the  land  in  question  (together  with 
many  other  tracts)  was  first  advertised  to 
be  sold  at  I^ouisa  Court-house  on  a  Court 
day;  but  none  were  sold;  it  being  doubtful 
whether  a  sale  at  the  Court-house  would  be 
legal ;  that  Charles  Yancey,  sen.  one  of  the 
Deputy  Sheriffs  consulted  Edmund  Ran- 
dolph, then  Attorney-General;  and,  upon 
his  advice,  the  sales  were  appointed  to  be 
upon  the  respective  premises,  and  accord- 
ingly advertised  as  long  as  the  law  directed 
in  Thomas  Nicholson's  paper,  printed  in 
the  City  of  Richmond,  specifying  the  day 
of  sale  of  each  tract;  (which,  as  to  the  tract 
in  question  was  the  19th  of  December,  1786 ;) 
that  the  same  advertisement  was  set  up  at 
the  Court-house,  at  Trinity  Church,  in  the 
said  County,  and  at  other  public  places; 
(but  it  did  not  appear  in  evidence  that 

424  it  was  set  up  at  the  Church  *of  Fred- 
ericksville  Parish, in  which  the  land  in 

controversy  in  this  suit  lay ;  which  Church 
was  in  the  County  of  Albemarle,  but  was 
nearest  to  the  said  land,  and  was  the  one 
that  the  Episcopalians  resorted  to  from  the 
neghbourhood  thereof;)  that  there  was  no 
personal  property  on  the  land  belonging  to 
the  estate  of  Joseph  Hopkins,  but  there  was 
property  of  Richard  Faris,  the  defendant, 
who  then  lived  on  that  part  of  the  land 
which  was  allotted  to  the  widow  as  her 
dower,  having  (before  the  sale  for  taxes) 
purchased  her  dower-land  of  Samuel  Baber 
or  Beaver,  her  second  husband,  after  resid- 
ing for  some  time  thereon  as  a  tenant;  that, 
about  the  time  the  said  Faris  bought  the 
land  in  dispute,  he  was  heard  to  say  *'he 
expected  to  be  sued  for  said  land,  but  that 
he  bought  it  to  spite  the  rascal,"  alluding 
to  Lund  Hopkins,  as  a  witness  supposed. 

It  was  also   proved   by    Captain    William 
Hashes,    that,   about  the  time  of  the  sale, 


by  auction,  the  price  of  unimproved  lands 
was  exceedingly  low,  and  that  sales  were  dif- 
ficult to  be  made;  that  lands  of  a  middling 
or  lower  class  would  scarcely  sell  at  any 
price ;  that  the  land  in  dispute  was  poor, 
and  situated  in  the  upper  end  of  the  County, 
where  lands  were  more  unsaleable  than 
lands  nearer  the  centre ;  but,  on  the  other 
hand,  it  was  proved  by  Paul  Jones,  (third 
husband  of  the  widow  Hopkins,)  that  there 
is  a  considerable  proportion  of  uncleared 
land  on  the  tract  in  dispute;  three- fourths, 
if  not  more,  of  which  is  prime  tobacco  land ; 
and  that  there  is  a  considerable  proportion 
of  the  uncleared  as  well  as  the  cleared  land 
very  valuable  for  meadow;  that,  in  his 
opinion,  the  whole  of  the  land  in  contro- 
versy is  worth  five  dollars  at  least  per  acre ; 
and  that  he  knows  of  land  adjoining  thereto, 
and  by  no  means  superiour  in  quality,  that 
is  now  held  up  at  forty  shillings  per  acre." 
It  appeared  moreover  from  the  deposition 
of  Charles  Yancey,  jun.  that  the  sales  for 
taxes  were  generally  favourable  to  the  pur- 
chasers, owing  to  the  scarcity  of  money ; 
and  the  people,  not  having  been  accustomed 

to  such  sales,  seemed  to  want  confi- 
425      dence  in    them.     It  was  *also  proved 

that  Anthony  Hayden,  the  executor, 
lived  in  Campbell  County  at  the  time  ot  the 
sale;  and  that  the  plaintiff,  Lund  Hopkins, 
was  then  an  infant. 

Among  the  exhibits  in  the  cause  were, 
1.  The  will  of  Joseph  Hopkins ;  2.  The  deed 
from  Waddy  Thomson,  late  Sheriff  of 
Louisa,  to  the  defendant,  Robert  Yancey, 
for  the  land  in  controversy,  dated  the  19th 
of  February,  1795 ;  3.  A  writing  dated  Sep- 
tember 10,  1785,  signed  (but  not  sealed)  by 
Samuel  Beaver,  obliging  him,  his  heirs, 
&c.  to  make  a  good  right,  for  his  wife's 
lite,  to  Richard  Faris,  to  133  1-3  acres  of 
land;  being  the  place  ^^where"  the  said 
Faris  rented  ot  Samuel  Beaver,  and  like- 
wise the  place  whereon  the  said  Beaver 
lives:"  4.  A  certificate  of  the  Clerk  of 
Louisa,  proving  that  on  the  9th  of  Septem- 
ber, 1782,  the  Court  appointed  Commis- 
sioners to  lay  off  and  allot  to  Elizabeth 
Beaver  her  dower  in  the  estate  of  her  late 
husband  Joseph  Hopkins;  and  that,  on  the 
10th  of  April,  1799,  their  report  was  re- 
turned and  ordered  to  be  recorded;  and, 
5.  A  certificate  of  the  auditor  of  public  ac- 
counts, that  the  Sheriff  of  Louisa  was 
debited  with  the  revenue  and  certificate 
taxes  for  the  years  1784,  and  1785,  on  a  tract 
of  land  in  said  County  containing  4(X)  acres, 
in  the  name  of  Elizabeth  Hopkins,  and 
that  judgment  was  rendered  on  behalf  of 
the  Commonwealth  against  the  said  Sheriff 
for  the  certificate  tax  of  1784. 

September  27,  1804,  the  Court  of  Chancery 
^^being  of  opinion  that  the  sale  of  the  land 
which  the  plaintiff  claimeth,  by  the  de- 
fendant Robert  Yancey,  was  a  fraud,  ad- 
judged and  decreed  that  the  indenture 
among  the  exhibits  between  Waddy  Thom- 
son, of  the  one  part,  and  the  defendant 
Robert  Yancey,  of  the  other  part,  be  can- 
celled, and  that  the  other  defendant,  who 
was  privy  to  the  fraud,  and  a  particeps 
criminis,  release  to  the  plaintiff  all  his,  that 
defendant's,  right  and  title  in  and  to  the 
land  aforesaid;  and  that  the  defendants 
resign  to  the  plaintiff  the  possession  of  the 
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said   land,    and    pay    to   him    the    profits 
thereof,  since  the  sale   thereof,    after   de- 
ducting   the  taxes   then    due   for  the 

426  same  to  the  public;  *of  which  profits 
one  of  the  Commissioners  is  directed 

to  examine,  state,  settle,  and  to  the  Court 
report  an  account;  and  the  Court  ordereth 
that  a  copy  of  this  decree  be  recorded  in  the 
County  Court  of  Louisa.*' 

From  which  decree  the  defendants  prayed 
an  appeal,  which  was  allowed  them. 

Nicholas  and  Botts,  for  the  appellantn. 

Peyton  Randolph  and  Hay,  for  the  ap- 
pellee. 

On  the  merits  of  this  case,  all  the  points 
in  controversy  are  so  fully  discussed  in  the 
ensuing  opinions  of  the  Judges,  that  a  due 
regard  to  brevity  compels  the  reporter  not 
to  insert  the  arguments  of  counsel. 

As  to  the  jurisdiction  of  the  Court,  it  was 
contended  for  the  appellants,  that  the  plain- 
tiff had  a  plain  remedy  at  law  by  ejectment 
for  the  land,  and  trespass  for  the  mesne 
profits ;  there  being  no  proof  of  fraud ;  and 
the  only  ground  of  the  relief  sought  being, 
that  the  sale  was  illegal. 

But,  on  the  other  side,  it  was  said, 
1.  That  the  mistake  committed  by  the  Com- 
missioners in  listing  the  land  to  Elizabeth 
Hopkins,  the  widow,  when,  in  fact,  it  was 
property  of  Lund  Hopkins,  her  son,  could 
be  corrected  in  a  Court  of  Equity  only  ;^  that 
the  Sheriff  was  bound  to  sell  according  to 
their  lists;  and  therefore  the  conveyance 
from  the  High  Sheriff  to  the  Deputy  was 
good  at  law,  though  not  in  equity.  At  any 
rate,  it  was  doubtful  whether  the  plaintiff 
could  have  succeeded  in  his  action  of  eject- 
ment, in  opposition  to  that  conveyance; 
and  that  was  ground  sufficient  for  a  Court 
of  Equity  to  entertain  jurisdiction. (a) 

2.  It  was  insisted,  that  the  deed  was 
fraudulently  obtained  by  Yancey  from  the 
High  Sheriff ;  for,  in  a  technical  sense,  fraud 
may  be  committed  without  any  moral  mo- 
tive. He  might  have  thought  that  he  had 
complied  with  the  requisites  of  the  law  in 
the  sale  of  the  land,  and  told  the  High 

427  Sheriff  *so:    but    this   representation 
was  incorrect,  and  a   deception,  even 

if  not  intended  as  such. 

Wednesday,  November  7.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.  This  was  a  bill 
brought  by  Hopkins  to  set  aside  the  sale 
and  conveyance  of  200  acres  of  land,  (part 
of  a  tract  of  400  acres,  in  Louisa  County,) 
sold  on  the  19th  of  December,  1786,  by  the 
Deputy  Sheriff  of  Louisa  County,  for  the 
taxes  due  thereon  for  the  years  1784  and 
1785,  and  purchased  by  Yancey,  the  deputy 
Sheriff,  (by  whom  the  same  was  distrained 
and  sold, )  and  afterwards  conveyed  to  him 
by  the  High  Sheriff;  and  then  sold  by  the 
defendant  Yancey  to  the  defendant  Faris. 
The  Chancellor  set  aside  the  sale,  and  de- 
creed that  the  deed  should  be  cancelled. 

It  was  objected  by  the  appellants'  counsel 
that  the  complainant  had  a  plain  remedy  at 
law,  by  an  ejectment,  to  recover  the  prem- 
ises. But  I  am  of  opinion  that  he  had  a 
right  to  come  into  a  Court  of  Ekiuity  for  the 
purpose  of  setting  aside  a  deed  which  might 
have  obstructed  his  recovery  in  an  eject- 
ment.    And  it  was   more    beneficial   to  the 


(a)  Weymouth  v.  Boyer,  1  Vesey.  Jun.  417. 


defendants  that  he  should  do  so,  as  they 
might,  by  their  answer,  purge  them- 
selves of  any  imputation  of  fraud  or 
collusion  in  making  the  sale.  Bebides, 
the  object  of  the  hill  was  to  compel  a 
reconveyance  of  the  land  from  the  defend- 
ant Faris,  which  a  Court  of  Law  could  nut 
enforce.  And  as  a  single  verdict  in  eject- 
ment might  not  have  been  conclusive,  I 
think  the  parties  pursued  the  most  proper 
course. 

The  complainant  at  the  time  of  this  sale 
was  an  infant  of  very  tender  years,  to  whom 
the  land  was  devised  in  fee-simple  by  hi» 
father,  whose  will  bears  date  in  June,  1780» 
and  was  proved  and  admitted  to  record  in 
Louisa  County,  in  August,  1782.  It  does 
not  clearly  appear  that  he  had  any  guard- 
ian ;  none  being  appointed  by  the  will. 
Anthony  Hayden  qualified  as  an  executor. 
He  resided  in  another  County.  The  in- 
fant's mother  removed  from  Louisa, 
428  in  *1785,  having  married  another  hus- 
band, who  before  that  time  (it  would 
seem)  sold  her  dower  estate  to  the  defend- 
ant Faris,  who  then  actually  resided 
upon  the  land.  She  did  not  return  till  1795. 
Faris  had  property  upon  the  land  sufficient 
to  have  paid  the  taxes. 

The  land  was  charged  in  the  Commis- 
sioners' books  to  Elizabeth  Hopkins,  the 
complainant's  mother,  and  was  sold  by  the 
defendant  Yancey,  and  purchased  by  him, 
and  conveyed  by  the  High  Sheriff  to  him, 
as  the  property  of  the  said  Elizabeth 
Hopkins,  which  had  been  sold  for  the  taxes. 
due  therecn. 

I  will  here  premise(b)  that,  whenever  an 
authority  is  given  to  any  person,  or  officer, 
by  law,  whereby  the  estates  or  interests  of 
other  persons  may  be  forfeited  and  lost,  or 
otherwise  affected,  such  authority  must  be 
strictly  pursued  in  every  instance.  And 
any  omission,  or  mistake,  in  the  perform- 
ance of  those  duties  which  the  law  pre- 
scribes, will  vitiate  the  whole  proceeding. 
More  especially,  where  an  act  is  in  its  na- 
ture so  highly  penal,  that  a  man  may  abso- 
lutely lose  his  whole  property,  for  a  few 
days'  neglect  in  the  payment  of  a  tax  which 
has  never  exceeded  one  hundredth  part  of  the 
valuation  thereof  by  sworn  Commissioners ; 
and  where  the  law  has  left  the  power  of 
enforcing  that  penalty  in  the  hands  of  a 
mere  ministerial  officer,  who  may,  as  in  the 
present  case,  become  the  purchaser  of  the 
lands  himself,  for  the  bare  amount  of 
the  tax  due  thereon.  And,  above  all,  in  the 
case  of  an  infant,  without  any  guardian 
(as  far  as  appears  in  this  case)  to  protect 
him,  or  his  property,  from  utter  ruin  and 
destruction. 

By  the  act  of  October,  1781,  c.  40,  the 
Commissioners  of  the  taxes  are  required  to 
take  an  account  in  writiuK  of  the  quantity 
of  land  beloncring  to  all  persons  within 
their  County,  (except  their  own,)  and  also 
the  name  of  the  proprietor,  or  proprietors 
thereof;  and  ascertain  the  value  thereof. 
And  in  all  valuations  pursuant  to  that  act^ 
the  same  rules  and  regulations  are  to  be  ob- 
served, with  respect  to  and  between  land- 
lords and  tenants,  (unless  the  contract 
429      *betwcen  them    be    specially     other- 


(b)  Johnston.  Guardian  of  Hi n ton.  v.  Thompson. 
MS.  S.  P. :  Kinney  v.  Beverley.  2  H.  &M.  318. 
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wise,)  as  directed  by  the  act  of  Octo- 
ber, 1777,  c.  2,  s.  6,  which  provides,  that, 
where  the  landlord  shall  reside  out  of  the 
Commonwealth,  or  have  no  visible  estate 
whereon  to  levy  the  pound  rate,  for  the 
value  of  his  land,  in  such  case  the  pound 
rate  shall  be  paid  by,  or  levied  upon,  the 
tenant,  not  exceeding  the  annual  amount  of 
the  rents  which  shall  t>e  allowed  him  by  the 
landlord.  The  same  act,  sect.  8,  further 
provides,  that,  where  any  lands  shall  be 
assessed  in  a  County,  wherein  the  proprie- 
tor doth  not  reside,  nor  hath  any  effects 
whereon  to  levy  the  said  pound  rate,  and 
the  Commissioners  shall  discover  in  what 
other  County  the  proprietor  lives,  or  hath 
effects,  they  shall  transmit  the  assessment 
to  such  other  County,  there  to  be  col- 
lected, &c.(a) 

Neither  the  acts  of  1781,  c.  40,  or  October, 
1782,  c.  8,  contain  any  specific  provision  on 
the  subject  of  the  tax  on  lands  belonging 
to  proprietors  not  residing  in  the  County, 
as  far  as  I  can  discover ;  so  that  the  case  of 
such  proprietors  is  either  wholly  omitted, 
or  falls  under  the  provisions  of  the  act  of 
1777,  c.  2,  8.  6,  and  8.  But,  by  the  act  for 
equalizing  the  land-tax,  passed  in  October, 
1782,  c.  19,  the  duty  of  the  Commissioners 
of  the  taxes  is  enlarged.  By  that  act  they 
are  to  make  diligent  inquiry  of  all  lands 
within  their  County  which  had  not  been 
theretofore  valued ;  and  also  of  all  aliena- 
tions or  partitions  which  may  be  made : 
and,  for  that  purpose,  they  are  to  be  fur- 
aiabed  yearly  by  the  Clerk  of  the  General 
Court,  and  of  the  County,  with  lists  of  all 
conveyances  or  partitions  within  the  pre- 
ceding year  in  the  respective  Courts  ad- 
mitted to  record ;  and  if  the  purchaser  or 
seller  shall  not,  before  a  certain  day,  have 
satisfied  the  Commissioners  as  to  the  just 
value  of  the  land,  the  same  shall  be  charged 
as  land  of  the  best  quality   in  the  County. 

From  the  exhibits  it  appears  that  Joseph 
Hopkins's  will,  wherein  he  devised  these 
4€0  acres  of  land  to  his  son  Lund  Hopkins, 
the  complainant,  was  proved  in  Louisa 
Court,  two  or  three  months  only  before  the 
passage  of  this  last  act;  that  Beaver,  who 
married  Hopkins's  widow,  sold  his 
430  wife's  right  *therein,  viz.  133 1-3  acres, 
to  the  defendant  Faris,  the  10th  of 
September,  1785;  and,  by  the  several  an- 
swers and  other  evidence  in  the  record,  that 
the  whole  tract  was  charged  by  the  Com- 
missioners of  the  land  tax  to  Elizabeth 
Hopkins,  and  not  to  Lund  Hopkins,  to  whom 
it  was  devised ;  that  she  had  removed  away 
in  1785,  and,  probably,  (though  that  does 
not  appear, )  carried  her  children    with  her. 

By  the  act  of  1784,  c.  91,  one  half  the  taxes 
for  the  year  1783,  were  remitted:  and,  for 
the  other  half,  it  permitted  a  distress  to  be 
made  on  the  first  of  September,  1785.  But 
the  act  of  1785,  c.  38,  postponed  the  time 
of  making  distress  for  the  same  until  the 
first  of  March,  1786:  so  that  Faris  was  in 
actual  possession,  either  as  a  tenant  or  as 
a  purchaser,  long  before  that  period. 

From  this  view  of  the  case,  it  appears  to 
me  that  the  Commissioners  of  the  tax  either 
mistook  or  neglected  their  duty,  by  charg- 
ing the  whole  land  to  Elizabeth  Hopkins, 
to  whom  it  was  not  devised,  even  during  her 


(a)  See  Chan.  Rev.  00. 61. 


widowhood,  as  I  apprehend.  The  Sheriff 
also  mistook  his  duty,  I  think,  in  selling 
the  land  itself,  instead  of  distraining  the 
property  of  Faris,  who  lived  upon  and 
claimed  a  title  to  a  part,  as  a  purchaser 
from  Beaver,  the  husband  of  Joseph  Hop- 
kins's widow.  Or,  if  the  act  of  1777,  c.  2, 
before  referred  to,  may  be  considered  as  in 
force  so  far  as  relates  to  the  lands  of  pro- 
prietors not  residing*  within  the  County,  if 
the  Commissioners  had  discovered  where 
the  proprietor  of  the  land  '  resided,  they 
ought  to  have  transmitted  the  assessment 
to  the  County  where  he  resided,  or  had 
e£fects.  But  1  am  not  altogether  satisfied 
that  this  act  was  not  repealed  by  the  act 
of  October,  1782,  c.  8;  and,  if  so,  it  would 
seem  that  the  case  of  non-residents'  lands 
was  omitted  in  that  act,  as  well  as  that 
of  1781,  c.  40.  So  that,  whichever  way  the 
subject  be  taken,  there  has  been  a  fatal 
mistake,  either  on  the  part  of  the  Com- 
missioners, or  of  the  Sheriff,  and  conse- 
quently I  conceive  the  sale  to  be  absolutely 
void,  as  against  the  true  proprietor  of  the 
land,    who    was    the     complainant,    Lund 

Hopkins. 
431  *And  here  I  will  add  that  I  proceed 

entirely  on  the  ground  of  mistake  in 
the  officers  of  the  Commonwealth,  and  not 
of  fraud  in  the  defendant  Yancey,  by 
whom  the  sale  was  made.  I  have  not  con- 
sidered the  case  as  to  Faris,  further  than  to 
say  that  he  must  be  considered  as  a  pur- 
chaser with  full  notice.  For,  knowing  the 
land  to  have  been  sold,  under  colour  of  an 
authority  given  by  law  to  a  public  officer, 
who  was  not  the  proprietor  thereof,  he 
was  bound  to  inquire,  and  to  take  notice, 
whether  that  officer,  and  all  others  whose 
agency  was  required  by  law,  had  proceeded 
with  due  regularity  in  discharge  of  their 
duty. 

On  these  grounds,  and  not  on  the  ground 
of  fraud,  I  am  of  opinion  that  the  Chan- 
cellor's decree  be  affirmed. (b) 

JUDGE  ROANE.  Seldom  has  a  case 
occurred  in  which  my  opinion  differed  more 
diametrically  from  that  of  the  Court  below, 
than  in  the  one  before  us.  Instead  of  hav- 
ing committed  an  odious  fraud  meriting  the 
unusual  reprobation  of  directing  the  decree, 
rendered  in  this  cause,  to  be  recorded  in  the 
Court  of  the  County  in  which  the  transac- 
tion happened,  the  testimony  has  entirely 
convinced  me  that  the  appellant  Yancey 
acted  with  all  imaginable  fairness  touching 
the  sale  in  question.  There  is  not  an  iota 
of  testimony  tending  to  produce  any  other 
imoression    upon    my    mind. 

The  taxes  due  on  the  land  in  question 
were  debited  to  the  Sheriff  as  due  from 
Elizabeth  Hopkins,  (see  the  certificate 
of  the  auditor,)  and  it  was  not  for  that 
officer  to  consider  them  as  due  from  any 
other;  or,  in  other  words,  to  depart 
from  the  Commissioners'  books  in  this 
respect,  and  take  upon  himself  the 
responsibility  of  settling  the  rights  of 
property,  and  scrutinizing  into  titles: 
that  the  Sheriff  was  to  govern  himself,  in 
this  particular,  solely  by  the  Commis- 
sioners' books,  who  and  who  only  were  to 
make   the    necessary     alterations     therein 

— < 

(b)  See  the  act  of  1787.  c.  42,  to  remedy  abuses  in 
sales  of  lands  for  taxes. 
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resulting  from  conveyances,  &c,  ia  evident 

not  only  from  the  act   of   1782,    equalizing 

the  land-tax,  (which  provision  is  also 

432  kept  up  to  the    present  day,)   *but    is 
moreover  supported    by    the    opinion 

of  Judge  Tucker  in  Kinney  v.  Beverley,  (2 
H.  &  M.  330,)  who  says  in  emphatical  terms, 
that  those  books  are  to  be  '*the  guide  of  the 
Sheriff  in  collecting  the  taxes.  * '  There  was 
no  personal  property  upon  the  land  belong 
ing  to  the  person  to  whom  the  tax  was 
charged,  whereof  it  could  be  made;  and 
the  Sheriff  was  consequently  bound  to 
sell  the  land  itself.  Nothing  is  more  clear 
than  that,  according  to  the  true  construe 
tion  of  the  acts  by  which  this  case  is  to  be 
governed,  such  personal  property  only  was 
liable  to  be  taken,  and  not  the  property  of 
other  persons  which  might  chance  to  be 
found  upon  the  premises :  and  it  was  not 
until  the  act  of  1790,  c.  5,  that  a  hint  was 
given  in  our  laws  that  the  property  of  the 
tenant  might  be  liable.  The  testimony  in 
this  case  shews  us,  that  this  sale  was  duly 
advertised  in  the  Gazette,  and  the  deposi 
tion  of  Charles  Yancey,  sen.  aided  by  other 
testimony,  in  the  cause,  entirely  satisfies 
me  that  it  was  also  duly  advertised  at  the 
Court-house,  and  other  public  places  in 
the  County.  Considering  the  g^eat  lapse 
of  time  which  has  occurred,  and  the  fleet- 
ing nature  of  such  circumstances,  it  is 
unreasonable  to  expect  more  satisfactory 
proof  on  this  last  point,  than  is  furnished 
in  the  case  before  us.  The  sale  was  fairly 
and  openly  made  at  the  most  noted  place 
upon  the  premises  on  a  credit  of  one 
month ;  the  bystanders  were  repeatedly  in 
vited  to  bid ;  their  opinion  was  asked  and 
followed  as  to  the  manner  of  laying  off  the 
land  sold :  it  was  not  till  after  a  failure  to 
bid  by  other  persons  that  the  Sheriff  him 
self  made  the  bid  which  linally  secured  to 
him  the  land ;  and  public  notice  was  given 
at  the  sale,  and  afterwards  repeatedly  re- 
newed, in  particular,  to  the  guardian  of 
the  appellee,  that  the  land  purchased  might 
be  redeemed  in  a  reasonable  time  for  his 
benefit.  Yet  a  great  length  of  time, 
amounting  to  many  years,  was  suffered  to 
elapse  before  any  effort  whatever  was  made 
to  this  effect ;  prior  to  which  the  land  was 
sold  to  the  other  appellant. 

With  respect  to  the   infancy  of    the 

433  appellee,  although  the    *act  of   1790, 
c.  5,  has  allowed  three  years   for    an 

infant  to  save  his  land,  after  his  infancy 
has  expired,  I  do  not  find  that  any  provi- 
sion was  made  in  favour  of  infants  by  the 
acts  of  the  period  at  which  this  transac- 
tion took  place.  They  are  therefore  to  be 
bound  by  the  general  words  of  the  act,  as 
well  as  adults.  On  this  prit^ciple,  I  rec- 
oll^ict  it  to  have  been  somewhere  decided 
that  infants  would  have  been  bound  by 
the  general  provision  in  the  act  of  limita- 
tions, but  for  the  special  exception  therein 
inserted  in  their  favour. 

Objections,  however,  are  made  in  this 
case,  Ist.  To  the  legality  of  the  purchase 
by  the  Sheriff  himself;  and,  2dly.  To  the 
lowness  of  the  price  given  for  the  land, 
whence,  I  presume,  it  was  inferred,  or 
supposed,  that  the  transaction  was  fraudu- 
lent. I 

As  to  the  first  objection,   it    may    be    re-  I 


marked  that,  while  the  law  was  imperious 
upon  the  Sheriff,  under  a  heavy  penalty, 
to  finish  his  collection  by  a  short  and 
given  day,  without  any  other  allowance 
than  for  insolvents,  which  certainly  do 
not  include  persons  having  land  liable  for 
taxes;  while  it  is  a  maxim  of  justice  and 
sound  sense,  that,  when  the  law  requires  a 
thing  to  be  done,  it  also  gives  the  neces- 
sary means  of  doing  it ;  and,  while  there 
was  no  express  inhibition  at  that  day,  in 
any  statute,  against  the  Sheriff's  bidding 
for  his  own  private  emolument,  such  inhi- 
bition is  not,  on  the  other  hand,  to  be 
inferred  from  the  reason  of  the  principle 
on  which,  in  other  cases,  it  has  been  held 
that  certain  descriptions  of  persons  are  dis- 
abled to  purchase  property  offered  for  sale 
by  themselves.  The  inhibition  in  those 
cases  seems  to  arise  from  the  confidence 
placed  in,  and  the  intimate  kncwledge  ac- 
quired by,  trustees,  commissioners  of 
bankruptcy,  auctioneers,  Ac,  which  would 
enable  them,  if  permitted  to  purchase,  to 
avail  themselves  of  facts  coming  to  their 
knowledge  in  their  several  characters,  and, 
by  withholding  them  from  others,  to  lessen 
the  prices  of  the  articles  exposed  to  sale, 
to  their  own  emolument,  (a)  But,  in  the 
case  in  question,   no  con^dence    has   been 

reposed  in  the  Sheriff,   and   no    facts 
434      have  come  to  *his  knowledge,    which 

he  might  abuse  to  his  own  advantage : 
he  has  no  other  information  on  the  subject 
than  is  derived  from  the  books  of  the  Com- 
missioners as  aforesaid :  it  would  be  too 
much  to  suppose  him  conusant  of  the  partic- 
ular circumstances  attending  all  the  tracts 
of  land  in  his  County.  This  case  then 
does  not  seem  to  tall  within  the  reason  of 
the  principle  before  mentioned;  and  it  is 
not  shewn  by  any  adjudged  case  that  their 
inhibition  has  in  England  been  extended 
to  Sheriffs,  or  Collectors,  though,  I  pre- 
sume, the  case  must  have  occurred  in  a 
thousand  instances.  It  is  true,  indeed, 
that  the  act  of  1787,  c.  42,  premising  that 
abuses  had  taken  place  in  this  particular, 
declared  that  a  purchase  of  lands  sold  for 
taxes  by  Sheriff  or  Deputy  Sheriff,  and 
bought  by  himself,  should  thereafter  be 
considered  as  held  in  trust  for  the  payment 
of  the  taxes,  and  might  be  redeemed  by 
the  proprietor:  but  on  this  act  it  is  to  be 
remarked  that  it  not  only  does  not  apply- 
to  this  case,  being  posterior  to  it,  but,  on 
the  other  hand,  admits  and  recognises  the 
frequency  of  the  practice  of  bidding  by 
Sheriffs  in  such  cases,  or,  in  other  words, 
the  custom  of  the  country  in  that  particu- 
lar; and,  on  this  ground,  brings  this  case 
within  the  reason  of  the  decision  of  this 
Court  in  respect  of  executors,  in  the  case 
of  Anderson  v.  Fox,  2  K.  &  M.  245.  In 
that  case  it  was  held,  or  seems  to  have 
been  held,  on  this  last  ground  only,  i.  e. 
the  practice  of  the  country,  and  the  conse- 
quences resulting  from  departing  suddenly 
from  it,  that  a  purchase  by  an  executor 
from  himself,  if  fair  in  all  respects,  should 
be  supported.  (See  Judge  Tucker's  opinion, 
p.  263. )  If  such  considerations  were  con- 
sidered to  have  this  effect  in  a  case  coming 
directly  within  the  principle  aforesaid, 
(for  an  executor  is  emphatically  possessed  as 

(a)  Suffden's  Law  of  Vendors,  891—405. 
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well  of  the  secrets,  as  of  the  confidence  of 
the  testator  respecting  his  property, )  much 
more  so  will  they  have  that  effect  in  cases 
io  which  such  knowledge  and  confidence  is 
wholly  wanting:  if  they  had  this  effect,  in 
cases  in  which  the  purchase  by  the  execu- 
tor was  entirely  voluntary,  much 
435  more  so  would  they  have  *that  efFect 
where  the  provisions  of  the  laws  on 
this  subject  would,  as  it  were,  inflict  a 
penalty  upon  the  Sheriff  for  not  bidding, 
and  where  his  bidding  might  be  absolutely 
necessary  to  counteract  combinations  to 
defeat  the  collection  of  the  revenue, 
whether  arising  from  the  sympathy  of  the 
bystanders,  or  other  causes.  As  to  the 
general  custom  on  this  point,  it  does  not 
rest  only  on  the  recognition  of  the  act  of 
1787,  and  various  other  acts  of  Assembly, 
bat  is  admitted,  in  this  case,  by  the  deposi- 
tion of  Charles  Yancey,  sen.  who  also  in- 
structed the  deputies  acting  under  him  to 
purchase,  in  case  no  other  person  would 
do  so. 

With  respect  to  the  price  at  which  this 
land  was  sold,  it  is  true  it  was  remarkably 
low;  but  it  is  also  proved  that  the  land 
was  of  very  indifferent  quality ;  that  lands 
of  that  description  would  scarcely  sell  at  any 
price ;  and  that  there  were  a  great  many 
tracts  offered  for  sale  in  Louisa,  at  the 
same  time,  and  for  the  same  purpose:  in- 
deed, according  to  the  deposition  of  Cap- 
tain Hughes,  who  oii  one  occasion  acted 
as  cryer  of  these  lands,  it  may  be  said  that 
this  tract,  comparatively,  sold  well ;  for  he 
tells  ns  that  many  Whole  tracts  of  land 
were  sold  to  pay  the  taxes,  whereas  only 
half  of  the  tract  in  question  was  found 
necessary ;  whence  it  would  seem  that  this 
land  sold  for  100  per  cent,  more  than  some 
,  other  tracts  in  the  same  County. 

On  these  grounds,  and  because  the  ap- 
pellant Tancey  was  compelled  by  the  laches 
of  the  appellee's  guardian  to  hold  the  land, 
(which  is  also  proved  to  have  been  very  un- 
productive,) and  pay  taxes  thereon,  for 
a  term  vastly  longer  than  that  subsequently 
allowed,  by  law,  to  infants  to  come  for- 
ward and  redeem  their  lands,  I  am  of  opin- 
ion that  the  bill  of  the  appellee  ought  to 
have  t>een  dismissed.  While  it  is  very 
probable  that  many  abuses  may  have  occur- 
red in  cases  like  the  present,  the  testimony 
in  this  cause  (while  it  is  not  seen  that  the 
purchase  was  at'  that  time  interdicted  by 
the  provisions  of  any  statute,  or  any  equiv- 
alent principle,  and  was  sanctioned  on  the 
other  hand  by  the  practice  of  the 
436  ^country)  convinces  me  that  the  ap- 
pellant Tancey  acted  in  the  case  in 
question  with  all  imaginable  fairness. 

My  opinion  is  to  reverse  the  decree,  and 
dismiss  the  bill. 

JUDGE  FLEMING.  It  has  been  well 
observed  by  Judge  Tucker  that,  whenever 
an  authority  is  given  to  any  officer,  or 
other  person,  by  law,  whereby  the  estates  or 
interests  of  other  persons  may  be  forfeited, 
or  lost,  such  authority  must  be  strictly 
pursued  in  every  instance:  and,  I  will  add, 
that  penal  laws  of  every  description  are  to 
be  strictly  construed ;  and  nothing  therein 
taken  by  implication,  or  intendment;  and, 
more  especially,  where  the  estates  or  in  ter- 
ests  of  infants   may    be   affected :  and    the 


laws  subjecting  lands  to  be  sold  for  the 
payment  of  taxes  I  consider  as  highly 
penal.  By  the  act  of  October,  1871,  c.  40, 
the  Commissioners  of  the  taxes  are  required 
to  take  an  account  in  writing  of  the 
quantity  of  land  belonging  to  all  persons 
within  their  County,  (except  their  own,) 
and  also  the  name  of  the  proprietor  or  pro- 
prietors thereof.  Here,  then,  at  the  very 
threshold  of  the  business,  the  direction  of 
the  law  was  departed  from,  by  the  Com- 
missioners' mistaking  the  proprietor,  and 
entering  the  whole  400  acres  devised  to 
Lund  Hopkins,  by  his  father  Joseph  Hop- 
kins, as  the  land  of  Elizabeth  Hopkins, 
when  she  had  only  a  life-estate  in  one 
third  part,  as  her  dower  therein.  The 
Sheriff's  books  for  the  collection  of  the 
taxes  were,  no  doubt,  made  out  from  those 
of  the  Commissioners;  and  thus  the  mis- 
take was  continued  till  the  19th  of  Decem- 
ber, 1786,  when  the  land  belonging  to 
Lund  Hopkins,  an  infant  of  tender  years, 
was  sold,  as  the  land  of  Elizabeth  Hopkins 
for  less,  perhaps,  than  a  fortieth  part  of 
its  real  value,  at  a  time,  too,  when  it  is 
in  evidence  that,  at  the  day  of  the  sale, 
there  was  property  on  the  premises  suffi- 
cient to  have  paid  the  taxes  due,  belong- 
ing to  Richard  Faris,  who  then  lived 
thereon,  as  purchaser  of  the  dower  of 
Joseph  Hopkins's  widow,  who,  at  that 
time\  was  married  to  Samuel  Baber, 
437  or  Beaver,  and  *Faris  afterwards 
became  a  purchaser  of  the  land 
in  controversy,  with  full  knowledge  of 
the  preceding  circumstances;  having  de- 
clared in  the  presence  of  Martha  Ander- 
son, (about  the  time  he  made  the  pur- 
chase,) that  he  expected  to  be  sued  for  the 
said  land,  but  that  he  bought  it  *^to  spite 
the  rascal;"  alluding  to  Lund  Hopkins,  as 
the  witness   supposed. 

For  these  reasons,  I  think  the  decree  is  a 
just  one;  though  not  on  the  ground  of  any 
fraud  practised  by  the  Sheriff:  and  it  is  an 
invariable  rule  with  me  never  to  reverse  a 
judgment,  or  decree,  without  a  thorough 
conviction  that  it  is  erroneous. 

By  the  majority  of  the  Court  the  decree 
was  affirmed. 


Mason's  Devisees  v.  Peter's  Administrators. 
Mouday.  October  SS.  1810. 

I.  Chancery  Practice— Msrshallng  Aieets*— Jad^ment 
against  Bzecator.— A  simple  contract  creditor, 
bavlnfir obtained  a  Jadffment  by  default  asralnst  an 
executor,  cannot  maintain  a  suit  in  equity,  for 
marshallnff  assets,  asrainst  devisees  of  the  landed 
property,  until  be  has  fully  prosecuted  his  claim 
at  law,  affalnst  the  executor  and  his  securities. 

a.  Bzecator— Judgment  by  Default  against— Effect — 
A  judgment  by  default,  affainst  an  executor,  is 
prima  facie  admission  of  assets. 

3.  Heirs— Evidence  aeralnst- Judjrnent  against  Exec 
utor.t— A  judgment  against  the   executor  is  no 

'Marshallnff  Assets.— See  monoirraphlc  note  on 
"Marshaling  Assets"  appended  to  Carrinirton  v. 
Didier,  8  Oratt  200. 

tHeIrt— Evidence  against— Judgment  against  Exec- 
utor.—In  Brewis  v.  Lawson.  76  Va.  40,  Buhks,  J., 
dell verinr  the  opinion  of  the  court  said:  "A  judsr- 
ment  (at  least  by  default)  against  a  personal  repre- 
sentative in  a  suit  to  which  the  heirs  or  devisees  of 
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evidence  aralnst  the  heirs  or  devisees  of  the  real 
estate. 

4.  Devisees— Decree— Pro  Rata.t— A  decree  asralnst 
devisees  holdinir  by  several  and  distinct  devises, 
oufiTbt  not  to  be  joint,  bat  pro  rata. 

8.  Chancery  Practice— Lands  Descended— Decree  tor 
Sale.— Qnasre,  wbetber,  and  under  what  circnm- 
stances.  a  Ck)nrt  of  Equity  can  decree  a  sale  of  land 
descended  or  devised,  (without  any  specific  lien, 
or  any  charge,  either  general  or  special,  by  a 
conveyance  or  will  of  the  ancestor  or  devisor.)  to 
satisfy  a  bond,  or  a  simple  contract  creditor, 
claiming  on  the  principle  of  marshaling  assets? 
Especially,  can  snch  decree  be  made,  in  any  such 
case,  where  the  rents  and  profits  of  the  lands  are 
sufficient  to  keep  down  the  interest  accruing  on 
the  debt? 

Upon  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the  Wil- 
liamsburg' District. 

The  suit  was  originally  brought  in  the 
late  High  Court  of  Chancery,  by  David 
Ross  &  Co.  and  Waiter  Peter,  against  the 
executors  and  devisees  of  James  Mason, 
deceased,  and  having  abated  by  the  death 
of  Walter  Peter,  was  revived  on  behalf  of 
James  Freeland  and  Robert  Kennan,  his 
administrators.  Its  object  was  to  obtain 
satisfaction,  of  certain  simple  contract 
claims  upon  the  estate  of  the  said  James 
Mason,  out  of  the  lands  devised  to  his 
sons;  the  bill  suggestincr  that  the  executor 
refused  to  pay  them  on  the  nretence  **that 
there  had  not  come  to  their  hands  sufficient 
of  the  personal  estate  of  their  testator,  for 
the  payment  of  his  whole   debts,    and    that 


the  decedent  are  not  parties,  is  not  evidence  afirainst 
such  heirs  or  devisees  in  a  suitor  proceeding  by 
the  creditor  to  subject  the  real  estate,  descended  or 
devised,  to  the  payment  of  the  debt;  and  the  reason 
assigned  is.  that  there  is  no  privity  between  the 
representative  and  such  heirs  or  devisees.  It  was 
so  held  by  this  court  at  an  early  day  (1810)  in  Mason 
V.  Peter,  1  Munf.  437,  and  the  decision  has  been  since 
repeatedly  recognized  as  authority.  See  Foster,  etc., 
V.  Crenshaw,  8  Munf.  B20;  Chamberlayne.  etc.,  v. 
Temple,  2  Rand.  884, 896:  Shields  v.  Anderson.  8 Lelffh 
729.  738:  Street  v.  Street,  11  Lelffh  498,  608:  Robertson 
v.  Wrififht,  17  Or&tt  534,  540.  And  Chibf  Justice 
Marshall,  in  deliverinff  the  opinion  of  the  supreme 
court  in  Deneale  v.  Stump,  8  Peters  531.  said:  It  is 
understood  to  be  settled  in  Virginia,  that  no  judg- 
ment affalnst  the  executors  can  bind  the  heirs,  or 
in  any  manner  affect  them.  It  could  not  be  riven 
in  evidence  against  them.'  The  same  principle  has 
been  affirmed  by  the  courts  of  other  states.  See 
Harwood  v.  Rawline*,  4  Har.  &,  Johns;  Davis  v. 
Green.  Id.  270;  Blrely  v.  Staley.  5  Gill  &  J.  432.  453; 
Sarsrent  v.  Davis,  8  La.  Ann.  353,  3.M:  McCoy  v. 
Nichols,  4  How.  (MUs.)  31.  38;  Osgood  v.  Manhattan 
Co..  3  Cowen,  612.  622;  Boykln  v.  Cook.  81  Ala.  473." 

To  the  point  that  a  judgment  against  a  personal 
representative  is  no  evidence  asrainst  the  heirs  or 
devisees  of  the  real  estate,  the  principal  case  is 
also  cited  in  Foster  v.  Crenshaw,  8  Munf.  580; 
Shields  V.  Anderson.  3  Leierh  736;  Street  v.  Street. 
II  Lelffh  508;  Robertson  v.  Wright.  17  GratL  534.  640. 
and  foot-notex  Laidley  v.  Kline,  8  W.  Va.  280;  Bank 
V.  Good,  21  W.  Va.  462. 

(Devisees— Decrees— Pro  Rata.— The  principal  case 
was  cited  in  Ryan  v.  McLeod,  82  Gratt.  874,  to  the 
point  that  each  heir  shall  be  held  responsible  only 
for  his  portion  of  the  debts  of  the  decedent. 

The  principal  case  is  also  cited  in  Lewis  v.  Overby. 
81  Gratt  620. 


they  must  first  discharge  the  specialties^ 
and  such  claims  as  are  considered  entitled 
to  a  preference  in  the  distribution  of  the 
assets.'*  The  plaintiffs  contended,  that  the 
devisees  having   had   the    benefit   of 

438  the  personal  estate  applied    *for  their 
ease,    in    dischargee   of   debts    which 

would  otherwise  have  been  a  lien  on  the 
real  estate,  and  the  same  (the  personal 
estate)  being  of  sufficient  value  and 
amount  to  discharge  and  satisfy  all  the 
debts  due  by  simple  contract,  the  creditors 
by  simple  contract  were  entitled  in  equity 
to  compensation  for  the  same,  and  that  so 
much  of  the  real  estate  ought  to  be  sold,  as 
shall  be  sufficient  to  replace  the  personal 
estate  applied  or  used  in  payment  .of  debts, 
due  by  bond,  and  other  specialties  of  equal 
or  higher  dignity." 

No  copy  of  the  will  of  James  Mason 
was  inserted  in  the  record :  but,  from  the 
bill  and  answers,  the  devisees  appear  to  have 
been  entitled  to  separate  tracts  of  land  by 
several  and  distinct  devises.  The  claim  of 
David  Ross  &,  Co.  rested  on  an  open  account, 
against  which  the  act  of  limitations  waa 
pleaded.  That  of  Walter  Peter  was  also  by 
open  account  originally ;  but  a  judgment 
by  default  had  been  obtained  upon  it 
against  the  executors  in  the  County  Court 
of  Greensville,  in  November,  1786;  on 
which  judgment  no  execution  had  been 
issued. 

William  Mason  (who  seems  to  have  been 
the  only  acting  executor)  having  died,  the 
surviving  executors,  and  the  devisees,  in 
their  respective  answers,  denied  any  knowl- 
edge of  the  claim  of  the  said  Walter  Peter, 
and  generally  averred  that  the  judgment 
was  obtained  in  their  absence;  **but  they 
were  informed  and  had  reason  to  believe 
the  same  was  unjust." 

The  late  Chancellor  referred  the  accounts 
between  the  plaintiffs  and  James  Mason, 
deceased,  to  one  of  the  Commissioners  of 
the  Court,  directing  him  '*to  state  and 
report  them,  with  the  proofs  thereof,  and 
also  an  account  of  the  administration  of 
the  said  James  Mason's  goods,  chattels  and 
credits,  distinguishing  particularly  the 
debts  which,  chargeable  on  his  real  estate, 
were  paid  out  of  the  personal  estate."  In 
compliance  with  this  decretal  order,  Master 
Commissioner  Rose  made  a  report,  setting^ 
forth  the  judgment  obtained  in  Greensville 
Court  as  the  only  proof  of  Walter  Peter's 
claim,  and  a  statement  of  the  administra- 
tion account,  shewing  a  balance  of  531. 14s. 
Id.  in  favour  of  William  Mason,  the  act- 
ing executor;  together  with  a  list  of  debts 
stated  '4o  have  been  paid  out  of  the 
personal  estate  in  satisfaction  of  debts 
chargeable  on  the  real  estate;  to  the 
amount  of  7,1691.  lis.  3d.  except  that 
1,4331.  5s.  was  credited  for  real  estate  sold 
by  the  testator's  direction  in  his  will. ' ' 

439  *Upon  this  report,  the  Court  of 
Chancery  for  the  Williamsburg  Dis- 
trict, on  the  21st  July,  1804,  dismissed 
the  bill  as  to  the  plaintiffs  David  Ross  & 
Co. ;  and  as  to  the  defendants  the  surviving^ 
executors;  but  decreed,  that  the  defend- 
ants, the  sons  and  devisees  of  James 
Mason,  deceased,  out  of  the  lands  in  the 
bill  mentioned,  devised  to  them  by  the  will 
of  their  father,  should,  on  or  before  the  1st 
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day  of  January,  then  ensuing,  pay  to  the 
plaintifiFs,  administrators  of  Walter  Peter, 
the  amount  of  the  judgment  obtained  by 
him  as  aforesaid,  with  interest  and  costs; 
and,  in  case  of  default  of  such  payment, 
that  certain  commissioners  should  expose 
to  sale,  by  auction,  for  ready  money,  the 
lands  aforesaid,  or  so  much  thereof  as 
would  be  sufficient  to  pay  the  said  money, 
interest  and  costs,  and  pay  the  proceeds  of 
such  sale  to  the  said  administrators.  The 
plaintiffs  David  Ross  &  Co.,  and  the  defend- 
ants Kdmunds  and  George  Masons,  two  of 
the  devisees,  prayed  an  appeal  from  this 
decree,  which  was  granted;  but  no  bond 
was  given  by  David  Ross  &  Co.  for  prose- 
cuting the  appeal. 

Wickham,  for  the  appellants,  made  sevetal 
objections  to  the  manner  in  which  the 
cause  had  been  conducted,  but  relied  chiefly 
on  the  merits,  as  being  decidedly  in  their 
favour.  The  judgment  in  Greensville 
County  Court  was  no  proof  of  the  justice 
of  the  plaintiff's  claim;  being  obtained  by 
default,  and  it  not  appearing  whether  any 
writ  had  been  served  on  the  defendants. 
Bat,  if  the  executors  were  bound  by  that 
jadgment,  the  heirs  or  devisees  were  not. 
They  do  not  claim  through  the  executor; 
but  by  rights  altogether  collateral.  If  the 
executors  by  their  answer  in  this  suit  had 
admitted  the  plaintiffs'  claim,  the  devisees 
would  not  have  been  bound  by  such  admis- 
sion. Surely,  then,  an  admission  in  an- 
other suit  cannot  bind  them. 

A  simple  contract  claim  cannot  stand  on 
a  better  footing  than  a  bond :  and,  if  a 
bond  creditor  had  sued  an  executor,  and 
obtained  judgment,  and  afterwards  had 
sued  the  heir  at  law,  would  the  heir  have 
been  tK>an(:«  by  the  judgment?  Could  he 
not  still  have  pleaded  that  the  bond  was  not 
the  act  and  deed  of  his  ancestor?  Suppose 
even  one  of  two  joint  devisees  were  sued 
on  the  bond,  and  admitted  the  claim; 
could  not  the  other  plead  in  like  manner, 
notwithstanding  the  greater  privity 
440  between  two  such  devisees?  •Cer- 
tainly, then,  the  claim  of  the  plaintiff 
Walter  Peter,  as  against  the  present  ap- 
pellants, is  wholly  unsupported. 

2.  Bach  devisee  should  have  been  charged 
pro  rata,  instead  of  jointly ;  since,  in  their 
answers,  they  say  they  are  several  dev- 
isees. 

A  Court  of  Equity  derives  great  part  of 
its  jurisdiction  from  the  power  of  discrimi- 
nating, so  as  to  do  equal  justice.  In  a  suit 
against  legatees  for  contribution,  each 
legatee  is  charged  in  proportion  to  the 
property  received  by  him.  It  has  been  de- 
cided in  the  Federal  Court(a)  that,  if  one 
legatee  be  insolvent,  he  is  nevertheless 
charged  with  his  share,  and  the  other  lega- 
tees only  pro  rata;  so  that  the  creditor 
loses  the  part  for  which  the  insolvent  lega- 
tee is  responsible.  The  whole  claim  is  not 
to  be  fixed  on  the  competent  legatees.  But 
surely,  where  there  is  no  pretence  of  insol- 
vency, one  legatee  should  not  be  compelled 
to  pay  for  the  rest.  Such  a  decree  would 
drive  him  to  file  a  bill  against  the  other 
legatees.  But  a  Court  of  Equity  ought  so 
to  decree  as  to  put  an  end  to  the  contro- 
versy, and  not  to  multiply  litigation. 

<a)  Main  v.  Murray,  not  reported. 


3.  In  this  case  the  Chancellor  ought  not 
to  have  decreed  a  sale  of  the  lands,  but 
only  an  extent,  which  is  all  that  a  bond 
creditor  can  have  at  law.  Surely,  a  simple 
contract  creditor  coming  to  marshal  assets 
can  only  be  entitled  to  stand  in  the  shoes 
of  the  bond  creditor. 

George  K.  Taylor,  for  the  appellees,  in 
answer  to  the  first  point,  observed  that  a 
judgment  must  be  presumed  to  be  fair  un- 
til the  contrary  appears  ;(b)  in  the  same 
manner  as  an  administration  account  set- 
tled by  Commissioners  is  to  be  considered 
prima  facie  correct,  unless  errors  of  falla- 
cies be  pointed  out.  (c)  If  so  much  respect 
be  due  to  an  account,  rendered  perhaps 
by  an  executor  himself,  a  judgment  of  a 
Court  of  Record  is  not  entitled  to  less. 
Here,  the  executors  and  devisees  are 
jointly  sued.  The  executors  do  not  allege 
that  no  writ  was  ever  served  upon  them.  If 
such  had  been  the  case,  would  they  not 
have  said  so?  But,  instead  of  this,  they 
only  say  they  believe  the  judgment  was 
unjust,  and  that  it  was  obtained  in  their 
absence  I  Ought  they  not  to  have  pointed 
out  what  injustice  or  error  they  complained 
of,  in  order  that  the  plaintiff  might  have 
had     an     opportunity     of     controverting 

it? 
441  *2.  The  Chancellor  was  not  incor- 
rect in  making  a  joint  decree  against 
the  devisees:  for  this  plain  reason.  The 
will  (under  the  act  of  Assembly)  was  a 
nullity  against  creditors,  (d)  The  case  in 
the  Federal  Court  concerning  legatees  was 
very  different  from  this.  Legatees  are  con- 
sidered as  innocent  sufferers  claiming  under 
legal  title:  but  the  claim  of  devisees  is 
nullified  by  the  law. 

3.  As  to  the  power  of  the  Court  to  decree 
a  sale  of  the  lands  in  a  case  like  this,  Mr. 
Taylor  cited  Clifton  v.  Burt,  1  P.  Wms. 
679,  note  I.  3  Bl.  Comm.  436,  438,  as  to 
the  general  powers  of  a  Court  of  Equity ; 
Stileman  v.  Ashdown,  2  Atk.  608,  (e)  an 
example  of  a  sale  to  satisfy  a  judgment 
creditor;  Manaton  v.  Manaton,  2  P.  Wms. 
234,  235,  the  same  measure  resorted  to 
in  favour  of  bond  creditors,  though  the 
lands  were  not  devised  for  payment  of 
debts;  and  Powell  v.  Robins,  7  Ves.  jun. 
211,  in  which  case  the  lands  would  have 
been  sold  at  the  suit  of  simple  contract  cred- 
itors, if  the  defendant,  the  devisee,  had  not 
been  an  infant:  but  liberty  was  reserved 
to  the  plaintiffs  to  apply  for  a  sale  when 
the  infant  should  come  of  age.  In  Galton 
V.  Hancock,  2  Atk.  439,  an  account  was 
directed  to  he  taken  of  the  real  assets  de- 
scended upon  the  heir,  and  that  the  same 
should  be  applied  to  pay  off  and  exonerate 
the  mortgage  upon  the  estate  devised  to 
the  defendant.  How,  otherwise  than  by  a 
sale,  could  this  be  done?  In  Donne  v. 
I>wis,  2  Bro.  Ch.  Cas.  263,  Lord  Thurlow 
lays  down  the  order  of  applying  assets  to 
the  payment  of  debts ;  according  to  which 
opinion,  when  the  personal  estate  is  ex- 
empt or  exhausted,  first,  the  real  estate 
expressly  devised  for  the  purpose  is   to   be 


b)  Lee,  Ex'rof  Daniel,  ▼.  Ck>oke,  1  Wash.  806. 
;c)  Anderson  and  Starke  v.  Fox,  2  H.  &  M.  £46: 
Atwell's  Adm'rs  v.  Milton.  4  H.  &  M.  258. 

d)  1  Rev.  Code,  p.  48,  c.  51,  s.  2. 

e)  Ambl.  18,  S.  C. 
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applied;  secondlj,  (to  the  extent  of  the 
fipecialtj  debts, )  the  real  estate  descended ; 
and,  thirdly,  the  real  estate  speciiicallj 
devised  subject  to  a  g^eneral  charge  of 
debts,  (a)  It  follows  inevitably,  that  Lord 
Thuriow  meant  that  all  the  several  descrip- 
tions of  property  specified  by  him  might 
be  sold  by  the  decree  of  a  Court  of  Equity. 

Such  are  the  authorities  in  England: 
but,  in  this  country,  the  reasons  for  a 
sale  are  still  stronget ;  because  there  estates 
generally  bring  good  rents ;  but  here  it  is 
otherwise. 

Wickham,  in  reply,  did  not  conceive  it 
necessary  in  this  case  to  examine  Mr. 
Taylor's  authorities  concerning  the  mar- 
shalling of  assets,  and  the  power  of  decree- 
ing a  sale.  But,  on  principle,  he  did  not 
see  the  Court  of  Equity's  right.  They 
442  have  no  such  *right  in  the  life-time 
of  the  debtor:  why,  then,  should  they 
have  it  after  his  death?  But,  as  to  the 
proof  of  the  claim ; 

There  never  has  been  an  adjudication 
that  the  heir  is  bound  by  the  admission  or 
default  of  the  executor;  neither  can  a 
judgment  be  presumed  to  have  been  right, 
except  against  the  parties.  Yet  here  there 
was  no  admission  at  all ;  for  no  writ  appears 
in  the  record. 

If  there  was  any  admission,  it  was  equally 
an  admission  of  assets.  The  plaintiff, 
therefore,  has  no  right  to  come  into  equity. 
In  every  case  of  a  simple  contract  creditor's 
applying  to  marshal  assets,  it  will  be 
found  there  was  no  judgment  against  the 
executor.  No  instance  can  be  found  where 
such  a  creditor  relied  on  such  a  judgment 
as  evidence  against  the  heir  or  devisee. 
Lee,  Executor  of  Daniel,  v.  Cooke,  (b)  is 
not  like  this  case :  for  there  a  privity  ex- 
isted between  the  vendor  and  vendee.  So, 
in  Anderson  and  Starke  v.  Fox,  (c)  there 
was  privity  between  the  executor  and  leg- 
atee ;  but  there  is  no  privity  between  heir 
and  executor.  What  this  judgment  was 
founded  upon  does  not  appear.  By  what 
human  means  can  we  shew  it  was  un- 
righteously obtained?  Our  claim  is  not 
only  collateral  to  that  of  the  executor,  but 
prior  in  point  of  time. 

I  hardly  expected  it  would  be  contended 
that  this  decree  is  correct  in  being  joint, 
and  not  pro  rata. 

The  defendants  have  confessed  the  real 
assets  devised.  In  a  suit,  at  law,  against 
devisees,  the  judgment  is  never  peremp- 
tory, except  for  a  false  plea.  A  Court  of 
Law  then  does  equal  and  exact  justice. 
Yet  Mr.  Taylor  would  invert  the  rule,  as 
to  a  Court  of  Equity,  and  drive  the  dev- 
isees to  bring  another  suit  against  ^ach 
other  for  contribution.  He  says  the  case 
of  devisees  is  different  from  that  of  lega- 
tees, because,  under  the  act  of  Assembly, 
the  devise  is  void.  But  it  is  void  against 
such  creditors  only  as  have  a  right  at  law 
to  come  against  the  real  estate.  In  this 
case,  Peter  claims  on  the  ground  that  his 
remedy  is  merely  equitable,  being  only  a 
simple  contract  creditor.  If  his  right  was 
good  at  law,  why  did  he  come  into  Equity? 


JUDGE  TUCKER  having  suggested  that 
Peter  had  a  complete  remedy,  at  law, 
against  the  executor  and  his  securities ; 
the  judgment  by  default  having  been  an 
admission  of  assets,  Mr.  Taylor  begged 
leave  to  make  a  few  additional  observa- 
tions. 

443  *The    failing  to  proceed  to  subject 
the   executor  at  law,  is  no   objection 

to  the  present  claim  in  equity;  because  it 
appears  that,  in  fact,  the  executor  had 
no  assets.  The  judgment  by  default  was 
only  prima  facie  an  admission  of  assets 
even  at  law;  for  in  Rufiin  v.  Pendleton (dj 
the  executor  was  allowed  to  plead  *' fully 
administered"  to  the  action  for  the  devas- 
tavit.* A  contrary  doctrine  is  held, 
indeed,  in  the  English  books:  but  there 
they  acknowledge  the  estoppel  arising  from 
the  executor's  failing  to  plead  to  be  odious 
even  at  law,  but  not  applying  to  bind  a 
Court  of  Equity.  In  this  country  the  Chan- 
cellors and  County  Courts  .universally  have 
given  the  executor  relief,  (where  he  failed 
to  file  the  plea  of  fully  administered,)  upon 
the  terms  of  his  paying  the  costs. 

In  the  present  case,  then,  as  it  appears, 
from  the  commissioner's  report,  that  Wil- 
liam Mason,  the  acting  executor,  had 
fully  administered;  for  what  purpose 
should  Walter  Peter  have  prosecuted  him 
farther?  And  now,  after  the  lapse  of  24 
years  since  the  date  of  his  judgment,  is  it 
reasonable  that  a  Court  of  Equity  should 
drive  him  from  its  presence  to  a  Court  of 
Law  again?  Can  the  plaintiff,  at  this  dis- 
tance of  time,  maintain  an  action  of  debt 
upon  his  judgment?(e)  If  he  can,  may  not 
the  defendants  defeat  it  by  the  act  of  limi- 
tations?(f)  Would  he  not,  then,  by  the  act 
of  this  Court,  be  completely  devested  of  all 
right  to  recover  a  just  debt?  and  why? 
because  he  was  not  wiser  than  all  the 
Courts  of  Equity  in  this  land. 

Mr.  Taylor  moreover  observed,  as  to  the 
proof  in  this  cause,  that  a  judgment  may 
be  given  in  evidence  against  persons  not 
parties  or  privies ;  as  if  the  common  and 
ordinary  case  of  one  creditor's  suing  an 
executor  and  obtaining  judgment:  other 
creditors  are  bound  by  such  judgment. 

As  to  the  power  of  the  Court  to  decree  a 
sale  of  the  land ;  the  Court  of  Equity  is 
influenced  by  the  circumstances  of  each 
case.  Where  the  rents  and  profits  are  suffi- 
cient to  pay  the  debt,  a  sale  is  not  to  be 
decreed:  but  where  they  are  insufficient, 
a  sale  is  best  for  all  parties. 

Wickham.     All  I  contend  for  is,    that,  in 

a  naked   case,    of  a   judgment   by    default 

against  an  executor,  if   no   equitable 

444  excuse  ^appears,  he  is    bound.     Does 
this  record    (admitting   the  judgment 

to  have  been  regularly  obtained)  shew  any 
excuse  for  the  executor's  failing  to  plead 
at  law.  On  the  contrary,  it  does  not 
appear  that  he  has  fully  administered  ac- 
cording to  law :  for  one  of  the  debits   is  for 


(a)  See  also  Davis  y.  Topp,  cited  in  the  note,  2 
Bro.  Ch.  Cas.  260,  and  Wride  v.  Clarke,  cited  ibid.  201. 

(b)  1  Wash.  804. 

(c)  2  H.  &  M.  246. 


(d)  2  Wash.  184. 

*Note  by  the  Reporter.  See  also  ante.  p.  11.  et  scq. 
the  case  of  Gordon's  Administrators  v.  The  Justices 
of  Frederick,  in  which  it  was  decided  that  an  exec- 
utor shall  not  be  presumed  ffuilty  of  a  devastavit 
till  it  is  found  afirainst  him  by  a  verdict 

<e)  2  Bac.  Abr.  729;  (Gwlll.  edit)  tit  Ezecutton, 
Letter  H. 

(f)  Ibid.  201,  tit  Debt  Letter  G. 
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a  simple  contract  claim  of  the  executor 
himself  against  his  testator,  amounting  to 
5991.  13s.  lOd. ;  of  which  he  could  not  avail 
himself  after  suffering  judgment  by  de- 
fault. The  rule  is  that,  of  creditors  in 
equal  degree,  he  who  sues  first  is  entitled 
to  be  paid  first ;  and  the  only  means  by 
which  the  executor  can  give  a  preference 
is  by  confessing  judgment  in  favour  of  the 
creditor  who  subsequently  sues.  As  the 
executor  could  not  bring  a  suit  against  him- 
self, he  had  a  right  to  retain  in  his  own 
favour,  in  the  same  manner  as  the  creditor 
who  sues  first  is  entitled  to  a  preference; 
bnt,  having  suflFered  judgment  by  default, 
in  favour  of  Peter,  he  loses  that  advan- 
tage. 

Mr.  Taylor's  argument,  that  the  judg- 
ment is  conclusive  against  us,  is  in  conflict 
with  his  argument  that  it  is  not  conclusive 
against  the  executor.  If  conclusive  as  to 
the  amount  of  the  debt,  it  must  be  conclu- 
sive as  to  the  assets.  The  case  ot  Erving 
▼.  Peters,  3  Term  Rep.  685,  has  settled  the 
point  that,  if  an  executor  plead  payment 
to  an  action  on  bond,  and  omit  to  plead 
fully  administered,  it  operates  as  an  admis- 
sion of  assets,  in  an  action,  founded  on 
the  judgment,  suggesting  a  devastavit. 
Neither  is  there  anv  hardship  in  this; 
since,  according  to  Chisholm  v.  Anthony, 
1  H.  &  M.  27,  he  might  have  amended  his 
plea,  on  motion,  at  any  time  before  the 
trial. 

I  never  have  understood  the  law  as  set- 
tled in  this  country,  that  an  executor  may 
obtain  relief  in  equity,  in  all  cases,  where 
he  failed  to  plead  at  law.  The  doctrine 
that  a  Court  of  Equity  might  give  relief 
in  e%ery  case  where  injustice  was  done, 
of  which  it  was  to  be  the  judge,  has  been 
overruled  by  this  Court.  And  why  should 
that  doctrine  stand  in  the  case  of  an  exec- 
utor only?  It  has  been  decided  by  the  late 
Chancellor  that  an  executor,  if  he  thinks 
himself  in  danger,  mav  apply  to  the  Court 
by  filing  a  bill  of  conformity  against  the 
creditors;  in  doing  which  he  assumes  the 
point  that,  without  the  previous  interposi- 
tion requested  of  the  Court,  he  would  be 
liable  for  a  devastavit  by  failing  to  plead 
at  law. 

Friday,  November  9.   The  JUDGES, 

445      TUCKER  and    FI^EMING   *(JUDGE 

ROANE    having  been    absent  at   the 

argument   of  the   cause)  pronounced    their 

opinions. 

JUDGE  TUCKER.  Walter  Peter,  in  his 
life-time,  brought  a  bill  against  the  exec- 
utors and  devisees  of  James  Mason,  the 
object  of  which  was  to  obtain  satisfaction 
for  a  simple  contract  debt  due  to  him  from 
James  Mason,  deceased,  out  of  the  real 
estate  devised  to  his  several  sons,  the  per- 
sonal estate  being  exhausted  by  the  payment 
of  debts  of  superior  dignity.  He  had  be- 
fore obtained  a  judgment  (by  default) 
against  the  executors,  for  his  debt,  but 
does  not  appear  to  have  proceeded  even  so 
far  as  to  sue  out  execution  upon  that  judg- 
ment. The  record  in  that  case  is  either 
very  imperfect,  or  the  judgment  was  ob- 
tained without  even  suing  out  a  writ ;  and 
the  executors  who  answered  speak  of  it  as 
having  been  unjustly  obtained,  and  without 
their  knowledge.     There  is  no  other   proof 


of  the  debt.  By  the  account  stated  by  the 
Commissioner,  there  appears  to  be  a  balance 
due  to  the  executor  William  Mason,  who 
atone  acted. 

The  first  question  that  appears  to  me  to 
arise  in  this  case,  is,  whether  the  plaintiff 
Peter  had  not  a  plain  and  adequate  remedy 
at  law?  Be  had  obtained  a  judgment,  by 
default,  against  the  executors.  Such  a 
judgment  amounted  to  an  admission  of 
assets  in  their  hands.  He  might  have  sued 
out  execution  thereupon  immediately;  and, 
upon  the  return  of  nulla  bona,  he  might 
have  brought  an  action  for  a  devastavit 
against  the  executors;  and,  finally,  he 
had  a  remedy  at  law  against  their  securi- 
ties. After  the  several  decisions  of  this 
Court  in  the  cases  of  Maupin  v.  Whit- 
ing, (a)  Pryor  v.  Adams,  (b)  and  Terrel 
V.  Dick,(c)  and  those  of  Turpin  v. 
Thomas,  (d)  and  Morris  and  Overton 
V.  Ross,  (e)  and  some  others,  I  cannot  con- 
ceive that  such  a  bill  as  the  present  can  be 
sustained  in  a  Court  of  Ekiuity.  For  any 
thing  that  appears,  or  can  appear,  by  this 
recottl,  Mr.  Peter  had  his  remedy  in  his 
own  hands  at  law ;  and  if,  without  any  good 
reason,  he  thought  proper  to  abandon  it 
there,  he  cannot,  under  such  circumstances, 
come  into  a  Court  of  Equity. 

The  second  question  is,  whether,  suppos- 
ing him  entitled  to  come  into  a  Court  of 
Hkiuity,  against  the  devisees,  he  is,  upon 
the  proofs  in  this  record,  entitled  to  a 
decree  against  them.  And  I  am  clearly  of 
opinion  that  he  is  not.  There  is  not  a 
syllable  of  proof  of  his  claim,  in  the 
record,  except  the  judgment,  which» 
446  *being  against  the  executors  only, 
is  no  proof  against  the  devisees  of 
land.  For  there  is  no  privity  between  an 
executor,  and  the  heir,  or  devisee  of  the 
land;  however  it  may  be  (on  which  I  mean 
not  to  give  an  opinion)  between  an  execu- 
tor and  legatee  of  personals ;  of  whom  the 
executor  may  require  security  to  refund,  in 
certain  cases,  before  he  pays,  or  gives  up 
the  legacy.* 

One  of  the  points  insisted  on  by  Mr. 
Wickham,  was,  that  the  Chancellor,  in- 
stead of  decreeing  that  the  devisees  should 
be  jointly  chargeable,  ought  to  have  di- 
rected a  valuation  of  their  lands  respec- 
tively, and  charged  them  pro  rata.  And  I 
am  of    that  opinion. 

I  deem  it  unnecessary  to  give  any   opin-  , 
ion    upon    the     other    points    which     were 
argued  in   this   cause;    as   these   are   sufii- 
cient,  in  my  opinion,  to  decide  that  the  de- 
cree be  reversed,  and  the  bill  dismissed. 

JUDGE  FLEMING.  I  have  no  difficulty 
in  saying  that  I  concur  in  the  opinion  just 
delivered,  in  every  particular,  for  the  rea- 
sons therein  stated;  that  the  bill  ought  to 
be  dismissed :  and  the  last  point,  made  in 
the  cause,    in    Mr.    Wickham's    statement. 


(a)  1  Call,  224. 

(b)  Ibid.  882. 

(c)  Ibtd.  M6. 

(d)  2  H.  &  M.  189. 

(e)  Ibid.  408. 

♦Note  by  the  Reporter.  It  would  seem,  by  analofiry, 
from  tlie  case  of  Atwell's  Adm'rs  v.  Milton,  4  H.  & 
M.  253,  that  a  judgment  afiralast  ao  executor  or  ad- 
ministrator is  at  least  prima  facie  evidence  ag-alnst 
the  lecratees  or  distributees  of  the  personal  estate; 
thouirh  liable  to  be  rebutted  by  shewinsr  it  was- 
fraudulently  or  irregularly  obtained. 
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strikes  me  very  forcibly ;  which  is  that, 
admitting  the  appellants  (devisees  of  James 
Mason,  their  father)  to  be  liable  for  the 
debt,  it  ought  to  have  been  apportioned 
among  them,  according  to  the  value  of 
their  respective  devises ;  of  which  an  ac- 
count ought  to  have  been  taken  by  ik)m- 
missioners  appointed  for  that  special 
purpose ;  in  order  to  prevent  suits  between 
the  devisees  themselves.  But,  as  the  prin- 
cipal point  seems  clearly  in  favour  of  the 
appellants,  no  farther  notice  need  be  taken 
of  the  latter. 
Decree  reversed,  and  bill  dismissed. 


447 


♦Todd  V.  Bowyer. 

Thursday,  October  36. 18ia 


I.  Chancery  Practice— Injunction  airalnst  Jad^ment*— 

Decree. t— On  a  bill  of  in j  auction  to  a  jadffment  at 
law,  if  it  appear,  on  the  final  bearing,  that  the 
judgment  ouffht  not  to  be  enjoined,  and  that  the 
plaintiff  in  equity  has  had  credit  for  a  sum  to 
which  he  is  not  entitled:  the  Court  should  not  only 
dissolve  the  injunction,  and  dismiss  the  bill,  but 
should  moreover  decree  that  the  plaintiff  pay 
that  sum  to  the  defendant 
a.  Same— Settlement  of  Account— Correction  of  Error 
by  CommlAsloner.t- DUrinfiT  the  pendency  of  a  suit 
in  Chancery,  a  settlement  of  accounts  between 
the  parties  having  been  made,  and  reported  to 
the  Court;  but,  afterwards,  by  mutual  consent,  a 
new  order  of  reference  beinsr  made;  the  Commis- 
sioner was  not  precluded  from  examining  the 
accounts  ffenerally,  and  correcting  any  error 
therein;  especially,  as  it  appeared  that  the  party 
who  was  benefited  by  such  error,  had  torn  his  own 
signature,  and  that  of  the  other  party  from  the 
settlement 

Upon  an  appeal  from  a  decree  of  the  Su- 
l>erior  Court  of  Chancery  for  the  Staunton 
District,  dismissing  a  bill  upon  which  an 
injunction  had  been  granted,  by  the  Judge 
of  the  late  High  Court  of  Chancery,  on  the 
22d  of  April,  17%,  to  stay  proceedngs  on  a 
judgment  obtained  in  March,  1794,  in  the 
County  Court  of  Botetourt,  on  behalf  of 
Henry  Bowyer,  Clerk,  against  Samuel  Todd, 
Sheriff  of  that  County,  for  541.  12s.  dam- 
ages, and  7  dollars  and  43  cents,  costs  of 
suit. 

The  material  ground  of  equity  relied  upon 
in  the  bill  was,  that  posterior  to  the  judg- 


«Chancery  Practice— Injunction  uffalnst  Judgment- 
See  monographic  noU  on  "Judsmente'*  appended  to 
Smith  y.  Charlton,  7  Gratt  426;  monographic  note  on 
''Injunctions"  appended  to  Claytor  v.  Anthony,  15 
Gratt.  518. 

tSame— Account— Decree  for  Defendant  for  Balance 
Due.— There  are  many  cases  in  Virginia  in  which  it 
has  been  adjudered,  that  where  a  bill  is  brought  for 
an  account,  and  a  balance  reported  in  favor  of  the 
defendant,  the  court  will  decree  in  favor  of  the 
defendant  for  the  balance.  Payne  v.  Graves,  5 
Leiffh  669,  citiuffHillv.  Southerland,  1  Wash.  184: 
Fitzgerald  v.  Jones,!  Munf.  160;  Todd  v.  Botoyer,  1 
Munf,  447. 

The  principal  case  is  also  cited  In  Pate  v.  M'Clure, 
4  Rand.  176.  See  generally,  monographic  note  on 
"Decrees"  appended  to  Evans  v.  Spurgin,  11  Gratt 
615. 

tCommlMlonersin  Chancery.— See  monographic  not^ 
on  "Commissioners  in  Chancery"  appended  to 
Whitehead  v.  Whitehead.  28  Gratt  876. 


ment,  the  complaiaant  had  discovered  a  set- 
tlement, according  to  which  he  was  entitled 
to  a  credit  for  181.  10a.  7d.  3-4. 

The  defendant  alleged  in  his  answer,  that 
credit  had  been  given  on  the  execution  for 
181.,  '*  which  then  appeared  to  him  to  be 
about  the  balance  due  the  complainant  at 
their  settlement:  but  it  would  appear  by 
accounts,  furnished  by  the  complainant  at 
that  settlement,  that  injustice  had  been 
done  the  defendant." 

May  12th,  1798,  upon  a  motion  to  dissolve 
the  injunction,  the  Court  referred  the  ac- 
counts between  the  parties  to  three  Com- 
missioners; two  of  whom,  viz.  James 
Risque  and  Martin  M'Ferran,  reported  on 
the  30th  of  April,  1802,  that,  in  the  preaence 
of  the  parties,  they  had  proceeded  to  inspect 
an  account  exhibited  to  them  by  the  com- 
plainant, which  account  appeared  to  have 
been  settled  by  the  parties,  and  shewed  a 
balance  struck  in  favour  of  the  complainant 
of  181.  10s.  7d.  3-4. ;  and  that  no  docu- 
ments were  shewn  to  induce  a  belief  that 
the  said  account  and  settlement  were  erro- 
neous. 

By  an  agreement  dated   May   16th,    1799, 
written  on  the  back   of   the   said    order    of 
reference,  with  a  certificate  of.James  Risque 
and  Martin  M'Ferran  also  endorsed  thereon, 
under  date  of  April  30th,    1802,  (which  cer- 
tificate   was   verified   by   the  deposition  of 
James  Risque  taken  June  25th,  1803,)  it  ap- 
peared **that  the  parties  agreed   that    they 
had  heretofore  settled  all  accounts  between 
them,  except  the  claim   of  Clerk's  tickets, 
for  which  the  judgment   was   obtained ;  by 
which  settlement  there  appeared  a  bala*nce, 
in  favour  of  the   present  plaintiff,  of 
448      the  eighteen  pounds,  *  which  is.  cred- 
ited on  said    judgment ;  but  that  bal- 
ance the  plaintiff  alleged  was  10s.  7d.  more 
than  the  said  credit,  which    the   defendant 
was  willing  to  admit  rather  than    take    the 
trouble  of  another    investigation    of    their 
accounts;"    that,    *'on    the   30th  of  April, 
1802,  the  complainant  acknowledged  in  the 
Clerk's  office  of  Botetourt,  that   he  tore  his 
own  and  the  defendant's   name    from    the 
said  agreement,    and   contended  he   had    a 
right  so  to  do;  it  being  his  own  paper,  and 
in  his  own  custody."     April  12th,  1803,  the 
Chancellor  for  the  Staunton  District  decreed 
that  the  injunction  be  made  perpetual ;  with 
liberty   to  either   parly  (being  first  served 
with  a   copy   of   the   said   decree)  to  shew 
cause  against  it  on  or  before   the  tenth  day 
of  the  next  term.     On  the  11th  of  July  fol- 
lowing, **by  consent  of  the  parties,  by  their 
counsel,"    the  order    made    on  the  12th  of 
April  was  set  aside,    and  their  accounts  re- 
ferred to   Master  Commissioner    Lockhart ; 
upon  whose  report  (whereby  some  errors  in 
former    accounts  (though  acknowledged  by 
the    above-mentioned    agreement,    of    May 
16th,  1799,  to  have  been   settled)    were  cor- 
rected, and  thereupon  a  balance,  amounting^ 
to  551.  6s.  5d.  1-2  was  stated  against  the  com- 
plainant,) it  was  decreed,  that    the  injunc- 
tion be  dissolved,    and    the    bill    dismissed 
with  costs;  '^and  that  the  plaintiff  pay  the 
defendant   the    sum    of   61.    8s.    3d.  1-2  for 
which    he    had    received   a   credit   improp- 
erly."* 


*See  Fitz8rerald«  Executor  of  Jones,  ▼.  Jones,  ante. 
p.  1. 
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From  this  decree  the  plaintiff  appealed. 

Randolph,  for  the  appellant. 

Call,  for  the  appellee. 

Friday,  November  15.  The  President  re- 
ported the  opinion  of  the  Court*  that  the 
decree  be  afiSrmed. 

The  foUowing  was  JUDGE  TUCKER'S 
opinion.  After  stating  the  circumstances, in 
substance  as  above,  (in  the  course  of  which 
he  observed  that,  '*for  the  reasons  apparent 
on  the  face  of  the  answer,  the  judgment 
ought  not  to  be  enjoined,")  he  proceeded 
thus:  * 'Although  I  approve  of  the  princi- 
ples of  this  decree,  I  have  not  been  able  to 
discover  the  particular  items  in  the  account 
stated  by  the  Commissioner  which  would 
amount  to  the  precise  sum,  for  which  the 
Chancellor  mentions  that  the  plaintiff 
449  had  been  improperly  ^credited.  I  have 
therefore  had  recourse  to  the  circum- 
stances above  stated  as  a  basis  of  my  own 
opinion.  If  Todd,  by  his  unfair  conduct, 
in  tearing  off  his  own  and  Bowyer's  signa- 
tures from  the  agreement  made  between 
them  on  the  16th  of  May,  1799,  (which  was 
endorsed  on  the  order  of  reference  in  the 
cause,  and  was  evidently  meant  for  the  in- 
formation and  guide  of  the  first  set  of  com- 
missioners appointed  by  that  order, )  had 
not  brought  himself  within  that  rule  of 
equity,  'He  that  doth  iniquity  shall  not  have 
equity,'  I  should  have  thought  it  highly 
improper  to  disturb  that  settlement.  But, 
he  having,  by  that  act,  imposed  upon  Bow- 
yer  the  necessity  of  proving  his  accounts 
over  again,  I  think  the  latter  was  fairly 
entitled  to  the  benefit  of  any  error  which 
might  thereafter  be  discovered  therein.  Ap- 
proving, therefore,  of  the  last  commis- 
sioner's report,  my  opinion  is,  that  the 
injunction  be  dissolved  as  to  551.  6s.  5d.  1-2, 
including  the  costs  of  the  judgment  of 
Botetourt  County  Court;  that  the  Chan- 
cellor's decree  be  reformed  in  that  manner, 
as  has  been  done  on  some  other  occa- 
sions ;(a)  and  that  the  appellant,  as  the 
party  prevailing  here,  recover  the  costs 
of  his  appeal  here. 


Qreen  v.  Price. 

Tliarsday,  October  25, 18ia 

1.  Equitable  Tltle-Bffect  oo  MortiraCM  wlthoot  No. 
tlce.«— A  mortffaffee  wf tboat  notice,  sball  be  pro- 
tected afiralnst  a  prior  equitable  title:  if  the 
person  bavinff  sucb  title,  either  encoarasred  him 
to  take  the  mortcraire,  or.  knowing  of  his  intention 
to  take  it.  stood  by,  and  made  no  objection. 

Fortnnatus  Green  filed  his  bill  in  the 
Superior  Court  of  Chancery,  for  the  Rich- 
mond District,  on  the  Is't  of  March,  1802, 
against  Thomas  Price,  and  the  children  of 
Richard  I#ittlepage,  deceased ;  for  the  pur- 
pose of  obtaining  a  title  to  a  tract  of  land, 
containing  261  1-2  acres,  in  the  county  of 
Hanover. 

From  the  bill,  answer  of   the   defendant 


(a)  See  1  Wasb.  8B9.  Pendleton  ▼.  Vandevler. 

•BqaltaMe  Title— Effect  on  PorchMer  wlthoot  No. 
tlce^— Sec  foot'note  to  Hooe  ▼.  Pierce.  1  Wasb.  218. 
On  the  subject  of  mortiraffes,  see  monoirrapblc  not€ 
on  "Mort^rares**  appended  to  Forkner  v.  Stuart.  6 
Gratt.  187. 


Price,  exhibits  and  depositions,  th^  follow- 
ing statement  of  the  moat  material  facts  in 
the  case  may  be  extracted. 

Robert  Bumpass  sold  the  land  in  question 
to  John  Ferguson,  but  did  not  make  him  a 
deed;  neither  does  it  appear  in  evidence 
how  much  money  was  paid  by  Ferguson ; 
though  the  bill  alleges  (without  proof)  that 
he  paid  only  501.,  and  the  surveyor's  fees. 
On  the  7th  of  May,  1786,  Ferguson  gave  a 
bond  to  Benjamin  Kimbrough  to  make  him 
a  title  to  the  said  land,  when  he  should 
himself  obtain  a  deed  from  Bumpass;  re- 
citing in  the  condition  of  that  bond  that 
Kimbrough  was  to  pay  for  the  land, 
450  on  or  before  *the  1st  ot  January  en- 
suing, 1501.,  and  on  or  before  the  1st 
of  January,  1788,  the  farther  sum  of  1751. ; 
provided  the  said  Ferguson  could  then 
make  a  title ;  and,  if  he  could  not,  it  was 
agreed  that  the  last-mentioned  sum  was  not 
to  be  paid  until  such  title  should  be  made. 
The  plaintiff  alleges  in  the  bill  that,  in 
September,  1788,  he  took  Kimbrough 's  bar- 
gain, and,  in  January,  1789,  received  pos- 
session of  the  land,  *' which  he  had  retained 
ever  since."  It  seems  that,  while  a  suit  in 
the  High  Court  of  Chancery,  by  Ferguson 
against  Bumpass,  to  obtain  a  conveyance 
for  the  land,  was  pending,  Richard  Little- 
page  bought  the  title  of  Bumpass,  for  1001. 
cash  paid  by  Fortunatus  Green,  the  plain- 
tiff, and  for  his  benefit,  as  he  alleged ;  but 
the  deed,  which  was  dated  the  14th  of  Feb- 
ruary, 1794,  was  made  to  Littlepage  him- 
self, conveying  absolutely  '*to  him,  his 
heirs  and  assigns,  all  the  right  and  title  of 
the  said  Bumpass,  for  the  consideration  of 
1001.  paid  by  him  the  said  Littlepage,"  and 
warranting  the  right  and  title  of  the  said 
land  ^  ^against  the  claim  of  any  person  or 
persons  whatsoever,  except  the  claim  of 
John  Ferguson,  or  his  representatives, 
which  now  is  in  dispute."  To  this  deed 
the  plaintiff  was  one  of  the  witnesses,  and, 
partly  on  his  testimony,  it  was  recorded  the 
4th  of  April,  1794.  The  next  day  after  its 
date,  a  writing  under  seal  was  executed  from 
Littlepage  to  the  plaintiff:  setting  forth 
that  John  Ferguson  had  contracted  with 
Robert  Bumpass  for  the  said  261  1-2  acres 
of  land  which  the  said  Ferguson  took  pos- 
session of  and  sold  to  Benjamin  Kim- 
brough, who  then  disposed  of  it  in  the 
following  manner;  *Wiz.  61  1-2  acres  said 
to  be  sold  to  a  certain  Samuel  Nuckolls, 
and  the  remainder  to  Fortunatus  Green, 
who  is  now  in  possession  of  the  said  land, 
though  the  right  still  remains  in  Robert 
Bumpass,  who  had  conveyed  to  Littlepage 
by  virtue  of  a  power  of  attorney.  Now  be 
it  understood  that  Fortunatus  Green  hath 
this  day  advanced  to  me,  (the  said  Little- 
page, )  as  attorney  for  the  said  Bumpass, 
the  sum  of  1001.,  which  sum  I  do  oblige 
myself  to  return  the  said  Green  with  inter- 
est thereon  from  the  date  hereof,  or  make 
him  a  lawful  right  to  the  said  two  hundred 
acres  of  land.  And  I  do  further  oblige  my- 
self as  attorney  for  Robert  Bumpass,  and 
in  behalf  of  the  said  Fortunatus  Green,  that 
no  other  person  shall  have  a  right  to  the  200 
acres  of  land  but  himself,  until  he  is  re- 
turned the  1001.,  with  interest,  as  is  before 
mentioned;  for    the    faithful    performance 
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of  which  I  do  hereby,  as   attorney  for  Rob- 
ert BumpasB,  bind  myself,  heirs,  Ac,  in  the 

penalty  ot  5001." 
451  *The    2d    of   March    following   the 

plaintiff  paid  Littlepage  a  farther  sum 
of  261.  98.  for  which  he  gave  a  receipt 
<* promising  to  account  for  it  in  the  same 
manner  as  for  the  1001.  received  of  him 
the  last  month  on  account  of  Robert  Bum- 
pass;"  and  signed  ^^Richard  Littlepage  for 
Robert  Bumpassand  self."  A  farther  pay- 
ment of  81.  was  made  the  11th  of  July,  and 
a  similar  receipt  taken:  and  on  the  20th  of 
May,  1799,  the  said  Littlepage,  by  a  writ- 
ing under  seal,  obliged  himself,  his  heirs, 
&c.  ''that  the  balance  of  the  money  due 
him  from  Fortunatus  Green,  for  the  land 
whereon  he  lived,  should  remain  in  the 
hands  of  the  said  Green  until  he  the  said 
Littlepage  should  satisfy  the  amount  of 
three  executions  which  had  been  paid  for 
him  by  the  said  Green." 

It  was  fully  proved,  that,  at  the  time  the 
deed  was  executed  from  Bumpass  to  Little- 
page,  a  witness  advised  the  plaintiff,  (who 
it  seems  was  present, )  '*that  it  would  be 
best  for  him  to  take  the  deed  from  the  said 
Bumpass  in  his  own  name;"  whereupon 
the  said  Littlepage  observed  ''that,  if  the 
right  should  be  made  to  him,  it  would  put 
it  out  of  the  power  of  Ferguson  ever  to 
make  the  plaintiff  a  right;  and  that  it 
would  enable  the  plaintiff  to  recover  three 
or  four  hundred  pounds  as  damages  of  the 
said  Ferguson ;  and  that  he  would  get  his 
land  clear;"  to  which  arran^tement  the 
plaintiff  assented. 

It  was  further  proved  that,  by  the  con- 
trivance of  Littlepage,  and  with  the  assent 
of  the  plaintiff,  a  declaration  in  ejectment 
was  served  upon  the  latter;  the  lawyer's  fee 
for  which  appears  to  have  been  paid  by  the 
plaintiff  to  Littlepage;  to  whom  he  surren- 
dered the  possession  of  the  land,  and  im- 
mediately resumed  it  as  his  tenant ;  agree- 
ing to  pay  ten  dollars  a  year  rent,  as  long 
as  he  should  remain  on  the  land ;  that  Lit- 
tlepage afterwards  declared  that,  after  re- 
covering the  land  by  law  of  the  plaintiff, 
he  had  sold  it  to  him  for  a  certain  sum  of 
money,  and  for  the  benefit  of  his  claim 
against  Ferguson;  which  sum  of  money 
and  claim  were  understood,  by  a  witness 
who  stated  what  Littlepage  said,  to  be  in 
full  discharge  of  the  contract  between  them 
for  the  said  land. 

What  became  of  the  claim  upon  Ferguson 
does  not  appear  in  the  record ;  but  after  all 
these  transactions,  (of  which  it  does  not 
appear  that  Thomas  Price  had  any  notice,) 
upon  a  settlement  of  accounts  between  the 
said  Price  and  Littlepage,  on  the  17th  of 
February,  1801,  a  balance  of  1561.  2a. 
452  3d.  1-2,  being  due  from  *the  former 
to  the  latter;  and  it  being  proposed 
that  that  balance  should  be  taken  by  Price 
upon  the  plaintiff,  the  plaintiff  readily 
agreed  to  it,  (acknowledging  himself  to 
be  still  indebted  to  Littlepage,  for  and 
on  account  of  the  same  land,)  and 
expressed  great  satisfaction  (at  that  time, 
and  repeatedly  afterwards)  at  this  ar- 
rangement. A  contract  was  then  made 
between  Price  and  the  plaintiff,  that 
Price  should  take  in  payment,  his  produce, 
at    the   highest  Richmond  cash  price;  that 


the  plaintiff  should  do  a  job  of  brick-work 
towards  payment  of  the  debt,  and  that  Price 
should  let  him  have  certain  articles  of  the 
grocery  kind  for  the  use  of  his  family  at 
the  Richmond  cash  price.* 

By  a  writing,  dated  the  same  day,  (to 
which  the  plaintiff  appears  to  have  been 
privy,  without  making  any  objection,)  Lit- 
tlepage "obliged  himself,  whenever  called 
upon  by  the  said  Price,  to  give  him  an  in- 
strument of  writing  vesting  him  the  said 
Price  with  all  the  rights  and  immunities 
that  he  the  said  Littlepage  holds  in  the  200 
acres  of  land  on  which  the  aforementioned 
Fortunatus  Green  now  lives;  which  right 
the  said  Price  is  to  hold  until  the  above- 
mentioned  sum  (of  1561.  2a.  3d  1-2),  with  the 
interest  accruing,  is  fully  paid."t  The  first 
of  March,  IBOl,  a  mortgage  on  the  said  200 
acres  of  land  was  given  by  Littlepage  and 
wife  to  Price,  to  secure  the  payment  of  the 
same  sum  of  money,  with  interest,  and 
proved  in  Court  by  one  witness,  the  21st  of 
May  following ;  but  does  not  appear  to  have 
been  fully  recorded.  A  bill  to  foreclose 
that  mortgage  was  filed  in  Hanover  County 
Court  against  the  children  of  Richard* Lit- 
tlepage, without  making  Fortunatus  Green 
a  party,  and  a  decree  for  the  sale  of 
453  the  mortgaged  'premises  obtained 
December  22,  1802;  to  which  decree 
the  present  plaintiff  obtained,  on  the  3d  of 
June,  1803,  from  the  Superior  Court  of 
Chancery,  a  writ  of  injunction  to  stay  pro- 
ceedings upon  it  until  the  further  order  of 
that  Court. 

The  prayer  of  the  bill  in  this  suit  was, 
that  the  mortgage  be  cancelled,  that  all  the 
defendants  be  compelled  to  join  in  a  deed, 
conveying  to  the  plaintiff  in  fee  the  land 
aforesaid ;  or  that  he  might  receive  any  tur- 
ther  or  other  relief  more  agreeable  to 
equity.  No  answer  was  filed  on  behalf  of 
Littlepage' s  children,  and  no  proceeding's 
against  them  appear  in  the  record ;  accord- 
ing to  which,  on  the  28th  of  September, 
1804,  "the  papers  in  this  cause  were  put 
into  the  hands  of  the  Court,  upon  motion, 
by  counsel  for  the  defendant  Thomas  Price, 
to  dissolve  the  injunction  which  had  been 
awarded  the  ])laintiff ;  but  the  cause  beinff 
regularly?  set  for  a  final  hearing  as  to  that 
defendant,  the  plaintiff's  counsel  moved  the 
court  to  proceed  to  hear  the  same  in  chief 
as  to  him;"  whereupon,  the  cause  wa& 
heard   as  to    the   defendant  Thomas  Price, 


♦Note.  It  Is  allesred  In  the  answer,  that,  "after 
the  death  of  Littlepasre.  (which  happened  In  a  few- 
weeks  from  the  time  of  this  transaction,)  and  not 
until  then,  the  plaintiCf  besran  to  prevaricate:  and. 
after  making  several  promises,  and  appointinfir 
several  days  to  commence  the  brick- work  accord- 
ing to  his  contract,  at  length  declared  he  would  do- 
no  work  unless  he  received  cash  for  the  same;  ttaat 
he  considered  Littlepasre  as  fully  paid  for  the  land, 
and  that,  notwithstaodinff  his  frequent  promises, 
he  would  pay  the  defendant  nothinsr."  This  alie- 
sration  in  the  answer,  is  supported  by  several 
depositions,  and  not  contradicted  by  any  evidence. 
—Note  in  Oriarinal  Edition. 

tNote.  This  instrument  of  writinsr  recited,  in  its 
commencement,  that  Littlepaffe.  to  secure  the  pay- 
ment of  the  said  balance,  with  intetest  from  the 
date,  had  given  an  order  on  Green,  which  he  bad 
that  day  accepted,  in  favour  of  Price.  But.  prob- 
ably, this  was  only  a  verbal  order  and  verbal 
acceptance;  for  no  written  order  is  mentioned  in 
any  part  of  the  record.  In  the  answer  it  is  said, 
(by  a  plain  mistake.)  not  that  Littlepage  had  fflven. 
bat  that,  by  the  said  instrument  of  writing,  he 
obliged  himself  to  irlve  such  an  order.—Note  In 
Original  Edition. 
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aod  the  bill,  as  to  him,  diamiased  with 
costa ;  from  which  decree  the  plaintiff  ap- 
pealed. 

Randolph,  for  the  appellant. 

Wickham,  for  the  appellee. 

Saturday,  November  3.     The  Judges  pro- 
nounced their  opiniona. 

JUDGE  TUCKER.  The  only  queation 
in  thia  caae  appeara  to  me  to  be,  whether  a 
man,  who,  haying^  an  equitable  title  to 
landa,  and,  knowing  of  it,  atanda  by,  and 
either  encouragea,  or  does  not  forbid  the 
purchaae,  (or,  what  ia  the  aame  thing,  the 
mortgage  thereof  to  another,)  ahall  be 
bound  by  the  purchaae  or  encumbrance 
thna  made?  In  the  preaent  caae,  the  com- 
plainant Green  appeara  from  the  teatimony 
to  have  encouraged  Mr.  Price  to  take  the 
mortgage  from  L^ittlepage ;  and,  by  ao  do- 
ing, I  conceive  he  haa  bound  himself,  and 
all  claiming  under  him.  I  am  of  opinion, 
therefore,  that  the  decree  diamiaaing  the 
complainant'a  bill  be  affirmed. (a) 
'  JUDGE  ROANE  aaid  it  waa  a  plain  caae 

for  affirming  the  decree. 
454  VUDGE  FLEMING.  Thiaappeafa 
to  be  one  of  the  cleareat  cases  in  fa- 
vour of  the  appellee  that  ever  came  before  a 
Court  of  Justice.  There  seems  to  have  been 
a  combination  between  Littlepage  and 
Green  (the  latter  of  whom  affects  great  ig- 
norance) to  swindle  John  Ferguson  out  of 
three  or  four  hundred  pounds ;  but  in  that 
nefarious  business  Price  waa  no  party :  nor 
is  he  to  be  affected  by  it.  The  caae  ia  too 
plain  to  need  further  animadversion;  and 
I  shall  only  add  that  it  is  the  unanimous 
opinion  of  the  Court  that  the  decree,  dis- 
missing the  bill  against  Price,  be  affirmed. 


Clay  V.  Rmnaome. 
Wednesday,  October  81. 18ia 

1.  Ejectment*— Twenty  Years'  PoMesslon.— A  defend- 
ant in  ejectment  ia  protected  by  20  years'  posses- 
sion before  tbe  action  bro't:  but  tbe  5  years  and 
174  days,  excluded  by  tbe  act  of  Assembly,  are 
not  to  be  counted  in  bis  favour. 

a.  Smk*— 5Mne-5peclal  Verdict.— It  therefore,  upon 
a  special  verdict  in  ejectment,  it  be  uncertain 
whether  the  defendant  or  those  under  whom  he 
claims,  had  20  years*  possession,  exclusive  of  the 
said  5  years  and  VtK  days,  a  venire  de  novo  ouirht 
to  be  awarded. 

Upon  an  appeal  from  a  judgment  of  the 
District  Court  of  Prince  iSdward,  rendered 
for  the  defendant,  the  4th  April,  1805,  in  an 
action  of  ejectment  on  behalf  of  Charles 
Clay  against  Elizabeth  Ransome. 

The  case  was  submitted,  vrithout  argu- 
ment, by  Samuel  Taylor,  for  the  appellant, 
and  Mnnford,  for  the  appellee,  and  is  suffi- 
ciently stated  in  the  following  opinion  of 
Judge  Tucker ;  except  that  it  may  be  proper 
to  mention,  that  the  claim  of  the  lessor  of 
tbe  plaintiff,  as  set  forth  in  the  special  ver- 
dict, was  founded  on  a    deed    of    mortgage 


(a)  See  1  Fonb.  b.  I,  c.  8.  s.  4;  1  Wash.  217,  Hooe  & 
Harrlaon  v.  Pierce's  Adm'r;  Ibid.  288.  Applebury 
and  others  v.  Anthony's  Ex'rs:  t  Vem  ISO,  Hobbs  v. 
Norton:  2  Vem.  S70.  Draper  v.  Borlase;  2  H.  &  M. 
lift.  Pollard  V.  Cartwrifirht. 

*See  monographic  noit  on  "Ejectment**  appended 
to  Tapscott  V.  Cobbs,  11  Gratt  172. 


dated  the  20th  of  April,  1772,  from  a  cer- 
tain Anthony  Winston  (who  was  found  to 
have  been  in  possession  at  that  time)  to 
James  and  Robert  Donalds  &  Co. ;  a  decree 
of  foreclosure,  dated  the  3d  of  October,  1797, 
against  the  heir  at  law  and  executor  of  An- 
thony Winston  ;  and  a  deed,  dated  the  24th 
of  January,  1798,  to  the  lessor  of  the  plain- 
tiff, from  the  Commissioners  appointed  by 
that  decree  to  sell  the  land.  No  possession 
by  James  and  Robert  Donalds  &  Co.,  by 
Anthony  Winston,  or  any  person  holding 
under  htm,  either  before  or  after  the  20th 
of  April,  1772,  or  by  the  lessor  of  the  plain- 
tiff, after  the  3d  of  October,  1797,  was  found 
by  the  Jury. 

Friday,  November  2.  The  Judges  pro- 
nounced their  opinions. 

JUDGK  TUCKER.  Clay  brought  an 
ejectment  on  the  17tli  of  August,  1799, 
against  Ransome.  The  Jury  found  a 
455  special  verdict,  *which  they  conclude 
thus:  **We  find  that  Flamstead  Ran- 
some, the  late  husband  of  the  defendant, 
was  in  possession  of  the  land  in  question, 
from  1774,  until  his  death,  about  ten  years 
ago;  and  that  the  defendant  hath  been  in 
possession  thereof  ever  since;"  and  refer 
the  law  to  the  Court. 

An  ejectment  is  a  possessory  action,  and 
only  a  competent  remedy  where  the  lessor 
of  the  plaintiff  may  enter:  therefore,  it  is 
always  necessary  for  the  plaintiff  to  shew 
that  his  lessor  had  a  right  to  enter;  by 
proving  a  possession  within  20  years,  or 
accounting  for  the  want  of  it  under  some 
of  the  exceptions  allowed  by  the  statute. 
Twenty  years'  adverse  possession  is  a  posi- 
tive title  to  the  defendant:  it  is  not  a  bar 
to  the  action,  or  remedy  of  the  plaintiff, 
only ;  but  takes  away  his  right  of  posses- 
sion. 

Every  plaintiff  in  ejectment  must  shew  a 
right  of  possession,  as  well  as  of  property : 
and  therefore  the  defendant  needs  not  to 
plead  the  statute,  as  in  the  case  of  ac- 
tions, (b) 

Here  the  Jury  have  found  an  adverse  pos- 
session for  more  than  twenty  years.  But 
our  statute  of  limitations(c)  excepts  three 
different  periods,  from  the  12th  day  of 
April,  1774,  to  the  20th  of  October,  1783 ; 
amounting,  in  the  whole,  to  five  years  and 
174  days.  If  Ransome's  entry  was  made  in 
the  month  of  January,  1774,  or  at  any  time 
before  the  23d  or  24th  of  February  in  that 
year,  his  possession  and  that  of  his  wife 
would  amount  to  a  complete  bar',  after  de- 
ducting the  period  allowed  by  the  statute. 
If  his  entry  were  after  the  2Sth  of  Febru- 
ary, the  case  will  be  within  the  saving 
clause  of  the  statute.  I  am  therefore  of 
opinion,  that  the  verdict  is  not  sufBciently 
certain  upon  this  point,  and  that  there 
ought  to  be  a  venire  de  novo  for  that  rea- 
son. 

JUDGES  ROANE  and  FLEMING  con- 
curred. The  judgment  was  therefore  unan- 
imously reversed,  and  a  venire  de  novo 
awarded. 


(b)  1  Burr.  119  per  Lord  Mansfield  :  Bull.  N.  P. 
108,  2  Esp.  N.  P.  402.  clUnfir  Stokes  v.  Barry.  Salk. 
421;  1  Lord  Raym.  741;  Runnington's  Law  of 
Eject.  119  accordant 

(c)  1  Rev.  Code,  c.  76,  s.  11,  p.  100. 
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*M«8on  V.  Dunman. 
Monday.  November  28. 18ia 


I.  NancuiMiUve  Will— What  Constitat«<*-Cue  at 
Bar.— A  man  on  bis  deatb  bed,  at  bis  own  bouse, 
and  in  bis  proper  senses,  sent  for  a  neiffbbonr  to 
make  bis  will,  wbo  took  notes  tbereof  in  bis  pres- 
ence.  and  in  tbat  of  anotber  witness  wbo  was 
present  all  the  time,  and  beard  tbe  sick  man 
request  tbe  first  witness  to  make  bis  will,  and  di- 
rect eacb  note  to  be  taken.  A  tbird  witness  was 
not  present  when  tbe  first  beiran  to  take  notes, 
but  was  present  afterwards,  and  beard  some  of 
tbe  notes  dlcUted.  Two  of  tbe  witnesses  swore 
tbat  tbe  notes,  or  most  of  tbem.  were  read  to  tbe 
decedent,  but,  were  not  positive  tbat  tbe  wbole 
were:  nor  did  tbe  sick  man  read  tbembimself: 
but  be  was  tben  in  bis  proper  senses.  After  tbe 
first  witness  bad  made  a  drausrbt  of  a  will  from 
tbe  notes,  tbe  decedent  was  incapable  of  reading, 
or  bearing  it  read;  beinff  at  tbat  time  delirious. 
Tbe  notes  taken  as  aforesaid  were  established  as 
a  STood  nuncupative  will. 

At  a  Court  held  for  Lunenburg  County, 
the  12th  of  July,  1804,  a  paper  was  offered 
for  probate  as  containing  the  nuncupative 
will  of  John  Dunman,  deceased. 

The  evidence  offered  in  support  of  the 
probate  was  tbat  of  a  certain  John  Black- 
well,  **who  swore  that  he  was  sent  for  by 
the  decedent  for  the  purpose  of  making  his 
will ;  that  the  decedent  asked  him  whether 
he  would  write  the  will  there,  or  take  notes 
or  hints  upon  paper  or  slate,  or  words  to 
that  effect,  and  go  into  another  room  to 
write  it;  that  the  witness  took  notes,  in 
the  presence  of  the  decedent,  at  his  dwell- 
ing, and  in  his  last  illness,"  (which  are 
set  forth  in  hasc  verba,  in  a  bill  of  excep- 
tions,) '^from  which  notes  he  drew  a  will 
in  another  room;'*  (also  set  forth  in  like 
manner,  and  bearing  date  on  the  6th  of 
March,  1804;)  that  he  read  over,  as  he  drew 
the  notes,  some  of  them  to  the  decedent, 
but  is  not  positive  that  he  read  all  of  them ; 
that,  after  he  had  taken  all  the  aforesaid 
notes,  he  did  not  read  them  over  to  the  de- 
cedent ;  neither  did  the  decedent  read  them 
to  himself;  but  the  witness  believed  the 
decedent  was  of  sound  mind  at  the  time  of 
taking  the  notes ;  but  that,  after  he  had 
drawn  the  will  from  the  notes,  the  decedent 
was  incapable  of  reading  it,  or  hearing  it 
read,  being  at  that  time  delirious."  Ster- 
ling Davis,  another  witness,  swore  that  **he 


•Nuncupative  Wlll-What  Constitutes.— A  tesU- 
mentary  paper  siffued  and  acknowledgred  in  tbe 
presence  of  witnesses,  wbo  are  requested  to  attest 
it,  and  attested  by  tbem  out  of  tbe  presence  of  tbe 
testatrix,  so  tbat  it  is  not  ffood  as  a  written  will, 
cannot  be  set  up  as  a  nuncupative  will.  Reese  v. 
Hawtbom.  10  Gratt.  548,  660.  citinsr  and  distinffuisb* 
insr  tbe  principal  case  and  Pboebe  v.  Boggeaa,  1 
Qratt  ISO. 

A  nuncupative  will  to  be  valid  must  be  made  in  tbe 
last  sickness  of  tbe  testator,  wben  be  is  in  sucb 
extremity  tbat  be  has  not  tbe  ability  and  opportu- 
nity to  make  a  written  will.  Reese  v.  Hawthorn,  10 
Gratt  648. 

Rocbelle  v.  Rocbell^.  10  Leiirb  140.  cites  the  prin- 
cipal case  as  rejecting  notes  for  a  will  thouffb 
dictated  by  tbe  dyinff  man,  because  it  did  not 
appear  that  they  bad  been  read  over  and  ap- 
proved by  bim.  i 

See  generally,  monoffrapbic  note  on*'  Wills. ' '  I 


was  not  present  when  said  Blackwell  began 
to  take  said  notes,  but  was  present  before 
they  were  finished,  and  heard  the  decedent 
direct  some  of  them  to  be  taken ;  but  does 
not  recollect  their  purport."  This  witness 
'^thought  the  decedent  was  of  sound  mind." 
William  Barnett,  a  third  witness,  (having 
previously,  in  Court,  relinquished  and  re- 
leased all  benefit  which  he  might  be  en- 
titled to  under  the  will  of  John  Dunman, 
deceased,  in  case  the  same  should  be  estab- 
lished,) swore,  '^hat  he  was  present  at  the 
time  the  notes  were  taken,  and  held  the 
candle  for  the  said  Blackwell  to  take  them 
by,  and  heard  the  decedent  request  said 
Blackwell  to  make  the  said  will,  and  direct 
each  note  to  be  taken;"  at  which  time  the 
decedent  **was  of  sound  mind."  The  wit- 
ness was  certain  that  the  greater  part  of  tbe 

notes,  as  they  were  taken,  were  read  to 
457      the  decedent;  and  ^believed,  but  was 

not  certain,  that  he  heard  the  whole 
of  them  read.  He  believed  that  the  notes 
''above  annexed"  were  the  notes  then  taken 
by  the  said  Blackwell ;  and  averred  that  he 
(the  witness)  was  no  way  related  or  con- 
nected with  the  decedent,  who,  when  in 
health  frequently  before  his  illness,  ex- 
pressed his  determination  to  leave  half  his 
estate  to  the  children  of  the  said  witness. 
John  Williams,  a  fourth  witness,  swore  that 
the  testator  frequently  before  his  death, 
when  in  good  health,  declared  that  he  in- 
tended to  make  the  children  of  his  brother 
Joseph  Dunman,  and  of  William  Barnett, 
his  heirs.  Upon  this  evidence,  the  County 
Court  admitted  "the  said  paper"  to  record 
as  the  nuncupative  will  of  John  Dunman  ; 
and  that  order  was  afiBrmed  by  the  District 
Court;  whereupon  Peter  Mason  (who, 
with  Sally  his  w^fe,  and  others,  children 
of  James  Dunman,  deceased,  had  been 
originally  summoned  to  shew  cause,  if 
any  they  could,  against  the  probate)  ap- 
pealed to  this  Court. 

According  to  former  decisions,  the  Clerk 
of  the  District  Court  was  summoned  and 
attended  with  the  original  notes  and 
draught  of  the  will  made  by  John  Black- 
well;  from  which,  as  well  as  the  copies  in- 
serted in  the  transcript  of  the  record,  a  dif- 
ference appeared  t)etween  the  notes  and  the 
draught,  in  this,  that  the  former  contained 
a  clause  whereby  the  testator  bequeathed  to 
his  mother  a  yoke  of  steers  during  her  nat- 
ural life,  and,  at  her  decease,  to  be  sold  to 
pay  her  debts,  and  the  residue  of  his  own 
debts,  if  any ;  which  clause  was  omitted  in 
the  latter. 

Wirt,  for  the  appellant.  In  the  present 
case  the  paper  exhibited  for  probate  waa 
offered  as  a  nuncupative  will,  and  received 
by  the  Court  as  such :  but  it  is  evident  the 
testator's  intention  was  to  have  a  written 
will.  The  notes  were  taken  only  as  hints 
to  lead  to  a  will,  but  not  as  the  will  itself. 
Can  a  man  make  a  nuncupative  will  with- 
out intending  it?  If  the  Court  should  ao 
decide,  they  would  convert  into  a  will  what 
was  never  intended  to  be  one,  and,  in  effect, 
make  a  will  for  the  decedent. 

But,  if  this  was  intended  as  a  nuncupa- 
tive will,  the  requisitions  of  the  act  of  Aa- 
sembly(a)  were  not  complied  with:  for  it  ia 


(a)  1  Rev.  Code.  p.  161,  c.  92.  s.  5. 


178 


f  MUNF. 


Mason  v.  Dunmak. 


468-460 


not  proved  that    the   testator  called  on  any 
person  present  to  take  notice,  or  bear  testi- 
mony, that  such  was  his   will,    or   that    he 
used  any  words  of  the  like  import. 

458  *Miinford,    for   the    appellee.    The 
requisitions   of    the   act  of  Assembly 

are  substantially  complied  with  in  this 
nuncupative  will.  The  witness  who  took 
notes  of  the  will  does  not  say,  totidem  ver- 
bis, that  the  testator  told  him,  or  others,  to 
take  notice  that  such  was  his  will;  but  that 
he  sent  for  him  for  the  purpose  of  making 
his  will ;  that,  when  he  came,  he  asked  him 
whether  he  would  write  his  will  there,  or 
take  notes  or  hints  upon  paper  or  slate,  and 
go  into  another  room  to  write  it ;  that  the 
witness,  thereupon,  in  the  presence  of  the 
decedent,  took  notes  which  he  dictated,  and 
which  are  evidently  very  particular  and 
accurate,  and  clearly  intended  as  a  will. 
These  circumstances  must  be  equivalent  to 
the  ** words  of  like  import"  required  by  the 
act  of  Assembly. 

It  is  said,  that  these  notes  were  intended 
to  be  reduced  into  form ;  and  that  the  tes- 
tator did  not  declare  them  his  will,  but  only 
that  he  intended  them  to  be  his  will,  when 
reduced  into  form,  and  approved  by  him. 
But  a  will  is  only  **the  legal  declaration  of 
a  man's  intentions  which  he  wills  to  be 
performed  after  his  death. "(a)  A  declara- 
tion, therefore,  that  certain  words  are  his 
will,  and,  that  he  intends  them  to  be  his 
will  when  committed  to  writing  and  re- 
duced into  form,  must  be  good  as  a  nuncu- 
pative will,  which  is  sufiBcient,  (if  legal  in 
other  respects, )  though  verbally  made,  and 
not  in  form.  Indeed,  the  words  themselves, 
though  nQt  committed  to  writing  at  all, 
would  have  been  sufficient  if  recollected  by 
the  witnesses  within  six  months;  and, 
after  six  months,  if  committed  to  writing 
within  six  days.(b)  The  words  themselves 
were,  in  truth,  the  nuncupative  will.  The 
writings  in  question  are  only  evidences  to 
prove  (or,  rather,  to  corroborate  the  parol 
testimony)  that  such  words  were  spoken. 

No  doubt,  in  all  cases  of  nuncupative 
wills,  the  testator  intends  to  have  his  will 
reduced  to  writinir,  and  signed,  if  he  shall 
live  long  enough  to  accomplish  it:  and  it 
is  the  very  disappointment  of  this  intention, 
that  makes  it  bad  as  a  written  will,  but  (in 
case  the  other  requisitions  of  the  law  be 
complied  with)  good  as  a  nuncupative  will. 
I  grant  the  testator's  intention,  as  to  the 
disposal  of  his  property,  must  remain  un- 
changed ;  that  is,  no  declaration  of  a  change 
of  intention  must  appear.  But  in  this  case 
there  was  no  evidence  of  any  change  of  in- 
tention. In  Cogbill  V.  Cogbill,  2  H.  &  M. 
467,  the  great  principle  upon  which  the 
memorandum  was  established  as  a  good 
codicil  was  that  no  change  of  intention  ap 
peared.(c)  In  this  case,  John  Dun- 
man's   declaration    of   his  intention, 

459  ^concerning  the  disposal  of  his  prop- 
erty, was  not  incomplete,  or  condi- 
tional, but  positive.  There  was  indeed  an 
impli^  condition  annexed  to  the  directions 
given    Blackwell    relative    to    the    formal 


(a)  2  BL  Com.480. 

(b)  I  Ber.  Code,  p.  161,  c.  92,  s.  (Su 

(c)  See  JmxsB  Roans's  and  FiiVMiKO'B  opinions 
thnmsrhout;  particularly  p.  611,  618,  514,  622,  524. 


draught  of  the  will,  that  it  should  conform 
in  substance  to  the  notes  dictated  by  him- 
self. If  that  condition  was  broken,  that 
paper  might  have  been  objected  to,  and  not 
signed  by  him,  had  it  been  presented  to 
him.  But  the  validity  of  that  paper  is  not 
indispensably  now  in  question.  The  notes 
taken  in  his  presence,  to  which  notes  no 
condition  or  reservation  was  annexed,  ex- 
pressed the  nuncupative  will,  and  ought  to 
be  established  as  such,  even  if  the  other 
paper  should  be  rejected. 

Wirt,  in  reply.  The  draught  in  the  form 
of  a  will  is  the  paper  tendered,  for  probate, 
as  the  nuncupative  will;  and  it  cannot  be 
received  as  such,  because  it  does  not  agree 
with  the  notes.  The  intention  of  the  Leg- 
islature in  using  the  expression,  ''words  of 
the  like  import,"  was  to  dispense  with  any 
particular  form  of  words,  but  not  to  dis- 
pense with  a  public  declaration  that  the 
words  were  spoken  with  an  intent  to  be- 
queath. But  here  the  testator  only  gave 
hints  to  write  a  will,  and  uttered,  in 
reality,  no  testamentary  words.  A  flood  of 
frauds,  corruptions,  and  ingenious  contriv- 
ances may  be  let  in,  if  a  will  be  established 
under  such  circumstances  as  these. 

Wednesday,  November  28.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER,  after  stating  the  case. 
The  witnesses  not  being  positive  that  all 
the  notes  taken  by  the  first  witness,  in  the 
presence  of  the  testator,  and  by  his  direc- 
tion, were  read  over  to  him,  and  approved 
by  him,  after  they  were  committed  to  writ- 
ing,* I  am  of  opinion  that  the  Court  did 
right  in*  considering  those  notes  as  too  im- 
perfect to  be  established  as  a  written  will ; 
and  the  draught,  when  completed,  not  being 
read  to  him,  nor  approved  by  him,  must  be 
considered  liable  to  the  same  objection. 
But,  although  those  notes  were  not,  for  the 
reasons  just  mentioned,  to  be  considered  as 
a  written  will,  I  think  the  court  judged 
very  properly  in  admitting  them  to  record, 
as  containing  the  substance  of  a  nuncupa- 
tive will,  made  by  the  decedent,  in  ex- 
tremis, at  his  own  house,  and  in  his  proper 
senses. 

460  *JUDGE  ROANE.  I  am  clearly  of 
the  same  opinion.  The  notes  taken 
by  the  bed-side  of  the  dying  man  were  a 
good  nuncupative  will;  but,  as  it  does  not 
appear  clearly  whether  the  Court  below 
meant  to  establish  the  notes,  or  the  draught 
of  a  will,  I  think  it  would  be  proper  to  ex- 
press it  to  be  the  intention  of  this  Court  to 
establish  the  notes ;  especially  as  there  is  a 
slight  difference  between  them  and  the 
draught. 

JUDGE  FLEMING.  This  is  a  plain 
case,  that  the  notes  are  a  good  nuncupative 
will,  better  authenticated  than  any  I  have 
seen.  But  the  notes  ought  to  be  established, 
instead  of  the  draught ;  there  being  a  slight 
difference  between  the  two  papers,  merely 
as  to  the  disposal  of  the  money  arising 
from  the  sale  of  certain  oxen. 

Judgment  unanimously  affirmed;  and 
the  Clerk  (to  prevent  misconceptions)  di- 
rected to  enter  the  notes  verbatim  in  the 
order-book. 


*See  2  Bl.  Com.  602. 
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1  MUNF.  Virginia  Reports,  Annotawd. 

Day,  Executor  of  Yates,  Who  Was  Executor 
of  Payne,  v.  Murdoch,  Surviving  Part- 
ner of  Cuningham  &  Co. 

Monday,  Xoyember  18, 1810. 
I.British    Debtor-Paynent   In    Paper' Money- Dto- 

charge.— A  payment  In  paper  money,  by  a  British 

debtor  to  an  American  creditor,  operated  a  full 

discbarffe  to  its  nominal  amount,  of  a  current 

money  debt  contracted  in  specie:  notwitbsund- 

Ing  tbe  creditor  made  objections  to  recelvlufir  the 

paper  money,  and  observed,  at  tbe  time,  that  be 

would  keep  it  safe  for  tbe  debtor,  but  did  not  con- 
sider it  as  a  payment,  tbouirh  Intended  as  sucb  by 

the  debtor:  and  notwithsUndinsr  tbe  receipt  con- 
tained a  reservation  that,  since  tbe  creditor  bad 

demanded  tbe  debt  when  tbe  rate  of  excbanfire 

was  at  IB  per  cent  be  therefore  claimed  so  much 

as  miffbt  be  allowed  bim  on  that  account  by  arbi- 
trators afterwards  to  have  been  (but  who  never 

were)  appointed. 
a.  Escheat*— Trust    Bstate— Case    at  Bar.— A  factor 

and  asrent  for  a  company  of  Britlsb  merchants 

havinff,  in  tbe  year   ITTl,    purchased,    on   their 

behalf,  a  tract  of  land  in  Virginia,  for  a  sum  of 

money  payable  on  demand,  and  then    received 

possession  thereof  for  their  use:  and  a  credit  for 

tbe  money  having  been  entered  in  their  books 

the  equitable  title  to,  and  possession  of,  sucb  land 

was  thereby  completely  vested  in  the  company; 

and,  under  tbe  act  of  May  session,  1779,  "concern- 
ing escheats  and  forfeitures  from  British  sub- 
jects," the  same  escheated  to  tbe  Commonwealth, 

which,  on   inquest    found,    became  entitled,  in 

tbe  same  manner  tbe  company  were  entitled:  but 

subject  to  tbe  payment  of  so  much  only  of  tbe 

purchase  money,  remaining  due,  as  did  qot  exceed 

the  net  amount  for  which  the  land  was  sold  by 

the  escheator,  reduced  to  present  current  money, 

according  to  the  2d  section  of  that  act:  tbe  said 

British  company  being  still  liable  for  tbe  residue 

of  the  said  purcbase-mouey. 
AppelUte  Practice-Brror  Prejodldal  to  Appellee.t 


461-462 


3. 


—Upon  an  appeal  from  a  decree  in  Chancery,  an 
error  to  the  injury  of  the  appellee  ought  to  be 
corrected,  although  be  did  not  appeal.^ 


*Bscheat.— See  monographic  note  on  "Escheat"  ap- 
pended to  Sands  ▼.  Lynbam.  87  Qratt  291. 
tAppellate  Practice-Error  Prejudicial  to  Appellee.— 

To  the  point  that  upon  an  appeal  from  a  decree  in 
chancery  an  error  to  tbe  injury  of  the  appellee 
ought  to  be  corrected,  although  be  did  not  appeal, 
the  principal  case  is  cited  in  Burton  v.  Brown,  28 
Gratt  16:  Morgan  v.  Ohio  R.  R.  Co.,  89  W.  Va.  85.  19 
S.  E.  Rep.  891:  foot-note  to  Boilware  v.  Newton.  18 
Qratt  708,  quoting  from  Morgan  v.  Ohio  R.  R.  Co.. 
S9  W.  Va.  26,  19  S.  E.  Rep.  691. 

Tbe  general  rule  laid  down  by  the  court  In  the 
principal  case  is  referred  to  with  approval  in  Grant- 
land  V.  Wight  8  Munf.  186:  Qaarles  v.  Quarles.  2 
Munf.  826:  Hopkirk  v.  Dennis,  8  Munf.  888;  Wilson 
V.  Burfoot  2  Gratt.  134. 

See  generally,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co..  1  Rob.  268:  monographic  no<«  on  "Decrees"  ap- 
pended to  Evans  v.  Spurgtn.  II  Gratt  615. 

$Note.  Tbe  Court  have  since,  to  wit  on  tbe  ad  of 
October.  1811.  established  the  following  general 
rule.  "It  is  the  opinion  of  this  Court  founded  as 
well  on  a  full  consideration  of  tbe  law,  as  on  various 
decisions  which  have  heretofore  been  had,  that  in 
future,  where  a  judgment  or  decree  is  reversed 
neither  in  the  whole,  nor  in  part  on  tbe  ground  of 
error  against  the  appellant  or  plaintiff,  in  any 
appeal,  writ  of  error,  or  supersedeas:  yet  if  error 
is  perceived  against  the  appellee,  or  defendant  the 
Court    will    consider  the  whole  record  as  before 


This  was  a  suit  originally  brought  in  the 

late  High   Court   of   Chancery,  by  Charles. 

Yates,    executor     of    Daniel    Payne^ 

461  against  ^William  Cuningham    &  Co. 
British  merchants,  and  Walter  Colqu- 

houn,  their  agent  in  this  country,  to  attacti 
in  his  hands  so  much  of  the  effects  of  the 
said  company,  (the  partners  being  resi- 
dents in  Great  Britain,)  as  would  be  sufiB- 
cient  to  satisfy  two  claims  for  debts  due 
from  them  to  the  said  Daniel  Payne  in  his- 
life-time ;  the  first  being  a  balance  of  ac- 
count, on  the  1st  of  September,  1774,  of  3731. 
lis.  7d.  current  money,  and  the  other 
4911.  19s.  lOd.  sterling;  of  which  last-men- 
tioned sum,  401.  was  the  price  of  certain 
houses  and  lots  in  the  town  of  Dumfries, 
sold  by  the  said  Payne  to  John  Neilson,  an 
agent  of  the  said  company,  for  their  use^ 
some  time  in  the  year  1771,  and  the  residue 
was  a  balance  of  account. 

The  material  circumstances  relative  to 
each  claim  (as  collected  from  the  bill,  an- 
swer, depositions  and  exhibits)  were  the  fol- 
lowing. 

The  currency  debt  was  admitted  to  have 
been  originally  due  as  stated;  but  the  point 
in  dispute  related  to  a  subsequent  payment 
of  4231.  19s.  in  paper  money,  by  a  certain 
James  Robinson,  (a  factor  and  partner  ot 
the  company, )  to  the  said  Daniel  Payne,  on 
the  4th  of  April,  1777.  The  question  was 
whether  this  payment,  which,  at  its  nomi- 
nal amount  was  equal  to  the  principal  and 
interest  of  the  currency  debt,  was  to  be 
considered  as  a  full  satisfaction  thereof,  or 
to  be  credited  at  its  value,  according  to  the 
scale  of  depreciation.  It  appeared  that 
Payne  was  very  unwilling  to  receive  the 
paper  money,  but  was  induced  to  do  so  by 
Robinson's  threatening  to  lodge  an  infor- 
mation against  him  with  the  committee  of 
safety ;  that,  when  he  received  it,  he  put  it 
in  his  desk,  observing  that  he  would  keep 
it  safe  for  the  company,  but  did  not  con- 
sider it  as  a  payment.  He  gave  a  receipt  in 
the  following  words:  ** Received,  April  4thy 
1777,  of  Mr.  James  Robinson,  4231.  19s.  cur- 
rent money  of  Virginia,  being  the  amount 
of   the    principal  and  interest  due  to 

462  me  in  currency  by  Messrs.    *Williaxn 
Cuningham    St   Co.    of    Glasgow,    at 

their  Dumfries  store,  and  exclusive  of  the 
sterling  sum  owing  for  the  lots  that  I  sold 
them;  nevertheless,  I  demanded  the  cur- 
rency debt  when  the  rate  of  exchange  was 
at  15  per  cent. ;  if,  on  arbitration  hereafter 
to  be  had,  it  should  be  determined  that  I 
am  entitled  to  an  allowance  on  that  account, 
the  said  company  are  hereby  subjected  to 
such  allowance.     Dan.  Payne." 

It  was  contended  by  him  that,  in  conse- 
quence of  the  demand  mentioned  in  that 
receipt,  the  debt  in  question  should  be  con- 
sidered as  turned  into  sterling  at  the  rate 
of  15  per  cent,  difference  of  exchange; 
and  he  alleged  that  this  had  been  con- 
sented to,  on  the  part  of  William  Cun- 
ingham   &    Co.    as     a     consideration     for 


them,  and  will  reverse  tbe  proceedlnrs,  eltber  In 
whole,  or  In  part.  In  tbe  same  manner  as  tbey 
wonld  do,  were  tbe  appellee  or  defendant  also  to 
brlnff  the  same  before  tbem,  either  by  appeal,  writ 
of  error,  or  supersedeas;  unless  such  error  be 
waived  by  the  appellee,  or  defendant:  which  waiver 
shall  be  considered  a  release  of  all  errors  as  to> 
him. "-Note  in  Original  Edition. 
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farther  forbearance  of  the  debt ;  but  of  this 
there  was  no  proof.  It  was  stated  in  the 
deposition  of  Walter  Colquhoun,  (who,  it 
seems,  did  not  answer  the  bill  as  a  defend- 
ant, but  was  examined  as  a  witness,)  that 
Payne  never  made  him  any  o£fer  of  leaving 
the  conditional  clause  in  the  receipt  to  the 
•decision  of  arbitrators;  that,  subsequent  to 
his  death,  his  executor  Yates  wrote  a  letter 
to  the  deponent  as  agent*  for  the  company, 
toactiing  an  arbitration ;  to  which  he  an- 
swered that,  if  it  was  meant  to  open  the 
whole  transaction,  he  did  not  feel  himself 
at  liberty  to  consent ;  but,  if  the  matter  in 
controversy  be  considered  as  restricted  to 
the  claim,  in  Mr.  Payne's  receipt,  respecting 
the  exchange,  he  might,  unless  counselled 
to  the  contrary,  consent  to  the  leaving  of 
that  point,  as  the  only  disputable  one,  to 
the  decision  of  arbitrators ;  that  no  written 
reply  was  given,  but  the  deponent  under- 
stood the  limitation  proposed  would  not  be 
agreed  to. 

As  to  the  debt  in  sterling  money ;  it  ap- 
peared that  a  verbal  contract  was  made  by 
John  Neilson,  factor  for  the  company,  in 
the  year  1771,  for  the  purchase  of  the  houses 
and  lots  aforesaid  of  Daniel  Payne,  at  the 
price  of  4001.  sterling,  payable  on  demand ; 
that  possession  was  then  given  to  the  said 
factor  for  the  use  of  the  Company,  and  a 
credit  for  the  money  entered  in  their  books ; 
that  no  deeds  were  executed;  Payne  having 
refused  to  make  any,  since  the  money  was 
not  paid,  and  choosing  to  retain  the  legal 
title  in  himself  as  security  for  such  pay- 
ment; that  the  said  lots  and  houses  were 
afterwards  confiscated  as  the  property  of 
British  subjects,  and  that  he  (although  re- 
quested by  Adam  Kewall,  an  agent  of  the 
Company)  did  not  interfere  to  prevent  it,  by 
setting  up  his  legal  title  against  the 
463  claim  of  the  ^Commonwealth.  The 
Company  therefore  contended,  that 
they  ought  not  to  be  compelled  to  pay  the 
said  purchase-money.  It  appeared,  more- 
over, that  four  bonds  belonging  to  the  said 
Company,  and  amounting  to  19711.  48.  6d. 
1-2  were  put  into  the  said  Payne's  hands  on 
the  4th  day  of  February,  1786,  as  security 
for  his  claims ;  of  which  bonds  one  for  2331. 
10s.  lOd.  was  returned  to  Walter  Colquhoun, 
Iheir  agent,  on  the  31st  of  July,  1789,  but  the 
other  three  (with  two  bills  of  sale  as  addi- 
tional security  to  two  of  them)  were  said  to 
have  been  retained  by  the  said  Payne  and 
his  executor. 

The  Chancellor  made  a  general  order  of 
account,  March  15,  1800;  and,  afterwards, 
on  the  18th  of  May,  1801,  *' having  consid- 
ered allegations  of  parties,  their  proofs, 
and  the  arguments  of  counsel,  directed  the 
Commissioner,  in  stating  the  accounts  be- 
tween the  parties,  to  debit  the  plaintiff's 
testator  with  the  value  of  the  money  (which 
he  acknowledged  himself  to  have  received) 
according  to  the  statutory  scale  of  depreci- 
ation, and  not  to  debit  the  defendants  with 
the  consideration  money  which  they  had 
agreed  to  pay  for  the  houses  and  land  in 
Dumfries."  The  Commissioner  made  a  re- 
port accordingly,  finding  a  balance  against 
the  defendants  (after  charging  them  with 
rent  for  the  said  houses  and  lots  during  the 
time  they  were  occupied  by  their  agents)  to 
the  amount  of  4651.  lis.  2d.  to  bear  interest 


from  the  4th  of  April,  1777;  (the  date  of  the 
receipt  for  the  money  paid  as  aforesaid  on 
account  of  the  currency  debt;)  about  which 
time  James  Robinson,  the  factor  and  part- 
ner of  the  Company,  with  all  their  clerks, 
storekeepers  and  assistant  storekeepers  were 
obliged  to  leave  the  State  under  the  resolu- 
tion of  the  Assembly,  dated  the  18th  day  of 
December,  1776,  for  enforcing  the  statute 
staple  of  the  27th  Edw.  Ill,  c.  17. 

This  report  was  confirmed  by  the  Chan- 
cellor, and  (omitting  eight  years'  interest 
for  the  time  of  the  war)  he  decreed  to  the 
plaintiff  the  balance  reported,  with  inteiest 
from  the  4ih  of  April,  1785:  from  which 
decree  the  plaintiff  appealed. 

Warden  and  Botts,  for  the  appellant. 
Williams  and  Wickham,  for  the  appellee. 
On  the  part  of  the  appellant,  it  was 
464  contended  that  the  decree  *was  erro- 
neous in  not  allowing  the  purchase- 
money  for  the  lots  and  houses  in  Dumfries. 
This  bargain  was  made  before  the  statute 
of  frauds  was  adopted  in  this  country.  A 
parol  agreement,  at  that  time,  would  have 
been  enforced  in  equity,  even  without  part 
performance.  But  here  there  was  part  per- 
formance, Cuningham  A  Co.  were  put  into 
actual  possession,  and  made  considerable 
improvements.  The  land  was  their  prop- 
erty, and  the  money  the  property  of  Payne. 
He  had  a  right  to  go  against  them  person- 
ally as  debtors,  though,  it  is  true,  he  re- 
tained a  lien  on  the  land.  He  might  waive 
his  lien  if  he  chose,  out  this  could  not  de- 
prive him  of  his  personal  remedy. 

The  bargain  being  obligatory  on  him,  he 
could  not  have  prevented  the  sale  by  the 
escheator :  for,  if  he  had  filed  a  monstrans 
de  droit,  the  previous  sale  to  Cuningham 
&  Co.  would  have  barred  his  right ;  and  he 
was  not  bound  to  have  committed  a  fraud 
on  the  government  by  representing  the  land 
as  his  own.  If,  then,  he  has  done  no  wrong, 
how  has  he  forfeited  his  right? 

According  to  the  contract,  Cuningham 
A  Co.  ought  to  have  paid  the  money  imme- 
diately ;  whereupon,  a  deed  would  have  been 
made,  conveying  to  them  the  legal  title.;  if 
which  had  been  done,  it  is  admitted  on  all 
hands,  nothing  could  have  saved  the  land 
from  the  claim  of  the  Commonwealth.  Shall 
they  be  benefited  by  their  own  wrong,  and 
put  in  a  better  situation  than  if  they  had 
paid  the  money.  The  doctrine  laid  down 
in  3  Dall.  225,  shews  that,  as  British  sub- 
jects, they  were  personally  liable  for  the 
acts  of  their  government. 

On  the  other  side,  it  was  said  that  the  ju- 
risdiction of  the  Court  of  Equity  in  this 
case  could  be  supported  only  by  taking  this 
as  a  bill  for  specific  performance.  Consid- 
ering it  as  such,  the  Court  has  a  discretion- 
ary power  to  grant  or  withhold  relief.  No 
man  shall  demand  equity  without  doing 
equity;  so,  also,  without  having  done 
equity.  It  was  Payne's  duty  to  protect  our 
rights,  and,  not  having  done  it,  he  is  not 
entitled  to  a  decree.  He  must  be  presumed 
to  have  had  it  in  his  power  to  assert  all 
his  legal  rights,  the  act  of  Assembly(a) 
having  provided  for  the  protection  of  such 
rights.  The  Commonwealth  could  only 
take,  subject  to  the  rights  of  Payne;  noth- 


(a)  Ch.  Rev.  06. 
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ingf  but  the  rights  of  Cuningham  St  Co. 
being  confiscated. 

As  a  creditor,  also,  Payne  vras  pro- 

465  tected.(a)     There   can    be  *^no   doubt 
that  he  might   have   secured    himself 

in  the  mode  pointed  out  by  one  or  other  of 
the  laws  on  this  subject.  An  ample  fund, 
therefore,  existing,  in  the  lots  and  houses 
themselves,  out  of  which  he  might  have 
been  paid,  it  was  his  duty  to  resort  to  that 
fund,  and  not  to  Cuningham  Sl  Co.  ;  ac- 
cording to  the  maxim  that  '^no  right  ought 
to  be  exercised  in  a  manner  prejudicial  to 
the  rights  of  others. "(b) 

In  reply  it  was  observed  that  this  was  not 
a  bill  for  specific  performance.  The  plain- 
tiff came  into  equity  on  the  ground  that  the 
defendants  were  out  of  the  Commonwealth, 
and  he  could  not  sue  them  at  law.  This 
was  the  only  circumstance  which  ousted  the 
Court  of  Law  of  its  jurisdiction.  Cuning- 
ham &  Co.  were  not  entitled  to  a  deed,  but 
upon  payment  of  the  money;  and,  now, 
upon  payment  of  the  money,  a  deed  may  be 
made  them,  conveying  all  the  right  re- 
maining in  Payne's  representatives. 

On  the  part  of  the  appellees,  also,  the 
decree  was  said  to  be  erroneous,  in  direct- 
ing the  paper  money  payment  to  be  scaled. 
The  scale  applies  only  to  subsisting  debts 
unpaid,  but  not  to  payments ;  for  the  law 
is  positive  that  all  actual  payments  in  paper 
money  shall  be  good  at  their  nominal 
amount.  This,  being  an  error  to  the  injury 
of  the  appellee,  ought  to  be  corrected, 
though  he  has  not  appealed.  If  there  be 
one  error  in  favour  of  the  appellant,  and 
another  in  favour  of  the  appellee,  the  Court 
will  direct  both  to  be  corrected.  Where  a 
balance  of  account  is  to  be  struck,  and  the 
sum  of  errors  on  both  sides  to  be  calculated, 
the  Court  must  look  into  the  whole  busi- 
ness, and  correct  all  the  errors.  For  this 
reason,  after  a  decree  for  an  account,  the 
plaintiff  cannot  dismiss  his  bill;  but  a  bal- 
ance of  account  may  be  decreed  to  the  de- 
fendant; as  was  done  the  other  day  in 
Todd  V.  Bowyer.(c) 

To  this  it  was  objected,  that  Payne  was 
not  obliged  to  take  paper  money  between 
1770  and  1774 ;  when  he  demanded  payment, 
and  Cuningham  St  Co.  failed  to  pay.  The 
particular  wording  of  the  receipt  of  the 
4th  April,  1777,  proves  this,  and  shews  that, 
in  equity,  the  payment  should  be  scaled. 

The   counsel   for  the  appellee  con- 

466  tended,    contra,  that  the  wording  *of 
the   receipt   proved  nothing,  but  that 

Payne  wished  to  get  over  giving  a  receipt. 
It  was,  nevertheless,  a  plain  receipt  in  full. 

Friday,  November  30.  The  following  was 
entered  as  the  opinion  of  the  Court,  consist- 
ing of  JUDGES  ROANJB  and  TUCKER. 

'  *The  Court,  having  maturely  considered, 
&c.  is  of  opinion  that  the  said  decree  is 
erroneous:  therefore,  it  is  decreed  and  or- 
dered that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellees  pay  to  the 
appellant  the  costs  as  well  by  him  as  by  his 
testator  expended  in  prosecuting  his  appeal 
aforesaid  here.    And  this  Court,  proceeding 


(a)  Ch.  Rev.  99.  106. 118. 

(b)  a  Fonb.  p.  297.  b.  8.  c.  2.  s.  6,  note  (I) ;  1  H.  Bl.  198, 


Wrlsrht  V.  Nutt;  3  Bro.  Ch.  826.  S.  C. ; 

Peters  ▼.  Irvine. 

(c)  Ante.  p.  447. 


8  Bro.  Cb.  M. 


to  make  such  decree  as  the  said  Superior 
Court  of  Chancery  ought  to  have  pronounced, 
is  of  opinion,  that  the  payment  of  4231.  19a., 
current  money  by  James  Robinson,  for  and 
on  account  of  the  appellees,  to  Daniel 
Payne,  on  the  4th  day  of  April,  1777,  which 
is  acknowledged  by  said  Payne  to  ^ave  been 
the  full  amount  of  the  principal  and  inter- 
est then  due  to  him,  in  current  money,  was 
a  full  payment  and  extinguishment  of  that 
debt,  notwithstanding  the  demand  made  by 
the  said  Payne,  that  the  same  should  be 
turned  into  sterling  at  the  rate  of  15  per 
cent,  difference  of  exchange,  and  the  reser- 
vation by  him,  of  a  right  to  claim  the  same 
in  future;  the  commutation  aforesaid  of 
that  debt,  being  neither  agreed  to  by  the 
debtors,  or  their  agent,  (and,  if  consented 
to  as  a  consideration  for  further  forbearance 
of  the  debt,  as  alleged  by  the  said  Payne, 
was  probably  a  device  to  elude  the  provi- 
sion of  the  statute  of  usury,  and  therefore 
void, )  nor  being  established  by  the  award  of 
arbitrators,  according  to  the  tenor  of  the 
receipt  granted  by  the  said  Payne  at  the 
time  of  the  payment  aforesaid ;  nor,  if  this 
bill  was  intended  to  procure  the  decision  of 
the  Court  of  E!lquity  in  lieu  of  that  of  the 
arbitrators  upon  that  question,  does  it  ap- 
pear that  the  appellant  has  any  just  right  to 
claim  the  addition  or  commutation  afore- 
said ;  and  that  therefore  the  bill  should,  as 
to  the  appellant,  be  dismissed,  so  far  as  it 
relates  to  that  article,  with  costs ;  but  that, 
on  the  other  hand,  the  appellees,  although 
they  have  not  appealed  from  the  decree  in 
question,  ought  to  be  allowed  the  benefit  of 
the  nominal  amount  of  the  payment  afore- 
said, which  ought  not  to  be  subjected  to 
the  operation  of  the  scale  of  depreciation 
established  by  law ;  that  sum  forming  only 
one  item  of  the  account  between  the 
467  ^parties,  and  its  allowance  in  full  to 
the  appellees  not  changing  the  result 
of  the  decree,  which  will,  under  the  opin- 
ion of  this  Court,  as  now  declared,  be  still 
rendered  more  favourable  to  the  appel- 
lant. 

'  'And  this  Court  is  further  of  opinion  that, 
by  the  contract  and  agreement  between 
John  Neilson,  factor  and  agent  for  the  said 
William  Cuningham  Sl  Co.,  and  made  in 
their  behalf  with  Daniel  Payne  in  the  year 
1771,  and  not  disapproved  of,  but  acqui- 
esced in  by  them,  for  the  purchase  of  the 
said  Payne's  lots  and  houses  in  the  town 
of  Dumfries,  for  the  sum  of  4001.  sterling:, 
payable  on  demand,  possession  whereof  was 
then  given,  and  a  credit  for  the  money  en- 
tered in  the  books  of  the  Company,  as  ap- 
pears by  their  answer,  the  equitable  title 
and  possession  was  thereby  completely 
vested  in  the  said  William  Cuningham  St 
Co.,  who  might  at  any  time  have  coerced  a 
legal  title  from  the  said  Daniel  Payne,  by 
paying  or  tenderinc:  to  him  the  purchase- 
money,  until  the  said  Daniel  Payne  was 
absolved  from  that  obligation  by  the  Acts 
of  the  legislature  of  the  Commonwealth  of 
Virginia,  and  the  proceedings  had  under 
the  same,  confiscating  the  rights  of  said 
William  Cuningham  and  Company  in  and 
to  the  same. 

''And  this  Court  is  further  of  opinion » 
that  the  retention  by  the  said  Daniel  Payne 
of  the  said  legal  title  as  a  security  for   the 


182 


MUNF. 


payment  of  the  pttrchaae-money  for  the  said 
Iota  and  houses  did  not  impose  it  upon  him 
as  a  duty,  by  any  sinister  act  or  device,  to 
endeavour  to  protect  the  property  therein 
of  the  said  William  Cuningham  A  Co.  from 
confiscation;  more  especially,  as  it  appears, 
from  their  own  shewing,  that  they  had  one 
or  more  agents  or  factors  in  this  country 
dnring  the  whole  period  of  the  revolution- 
ary war,  who  were  equally  competent  to 
have  defended  the  same ;  and  that  the  said 
Daniel  Payne  is  not  responsible  for  the 
confiscation  and  sale  thereof,  which  he 
could  not  probably  have  prevented,  as 
the  Commonwealth,  by  the  act  **concern- 
iag  escheats  and  forfeitures,"  became 
entitled  in  the  same  manner  as  the  said 
William  Cuningham  Sl  Co.  were  entitled, 
subject,  nevertheless,  to  the  payment  of 
the  consideration  agreed  to  be  paid  by 
the  said  William  Cuningham  &  Co.  for  the 
same.  ' 

And  this  Court  is  further  of  opinion,  that 
the  appellees  are  still  liable  to  the  represen- 
tatives of  the  said  Daniel  Payne,  for  any 
part  of  the  said  consideration  money 
468  which  may  remain  due  *beyond  the 
net  amount  of  the  consideration  for 
which  the  lots  and  houses  aforesaid  were 
sold  by  the  escheator  of  the  Commonwealth, 
after  deducting  all  just  and  reasonable  ex- 
penses of  the  sales  of  the  same,  reduced  to 
current  money  of  this  present  period,  ac- 
cording to  the  directions  of  the  act  of  the 
May,  1779,  c.  4,  s.  2,  ** concerning  escheats 
and  forfeitures  from  British  subjects,"  ac- 
cording to  the  rate  of  exchange  between 
current  and  sterling  money  at  the  time 
when  the  final  decree  shall  be  made  in  this 
cause,  with  interest  thereupon  from  the 
time  of  the  institution  of  this  suit ;  and  if 
the  t)onds,  mentioned  in  the  exhibit  No.  6, 
have  been  retained  by  the  said  Daniel 
Payne,  or  his  representatives,  as  is  sug- 
gested in  the  answer,  that  the  same,  upon 
the  performance  of  this  decree  on  the  part 
of  the  appellees,  shall  be  delivered  up  to 
them,  the  appellant  accounting  with  them 
for  any  moneys,  which  may  have  been  re- 
ceived thereupon  by  himself,  or  his  testator 
Charles  Yates,  or  the  said  Daniel,  Payne, 
or  any  other  person  to  his  or  their  use. 

*'And  the  cause  was  remanded  to  the  said 
Superior  Court  of  Chancery,  with  liberty  to 
the  appellant  to  make  the  Commonwealth, 
or  those  claiming  under  it,  parties  thereto, 
if  he  shall  be  so  advised." 


BKNjAMm  Watkins  Lkigh's  Cask.  468-469 

a.  Attorney  at  Law— Oath— DaeUlog.t— An  attorney 
at  law  l8  not  bound,  as  a  requisite  to  bis  ajlmission 
to  the  bar  of  any  Court,  to  take  the  oath  pre- 
scribed by  the  8d  section  of  the  act  to  suppress 
duelliufir. 


Benjamin  Watkins  Leigh's  Gate. 

Friday.  November  16, 1810. 

.  Practice  of  Law— Public  Office.*— The  practice  of 
Law  Is  not  an  office  or  place  under  the  Common- 
wealth. 


Offlcen.— As  holding  that 
practitioners  are  not  public  officers,  the  principal 
case  is  cited  in  JBx  parte  Law,  IB  Fed.  Cas.  5. 

It  would  be  unjust  to  the  profession,  the  purity 
and  Integrity  of  which  it  is  the  duty  of  all  courts  to 
preserre.  and  a  disregard  of  the  public  welfare,  to 
permit  an  attorney  who  has  forfeited  his  riffht 
to  public  conildence,  to  continue  the  practice  of  his 
profession.  This  doctrine  is  fully  sustained  by  the 
authorities.    State  ▼.  McClauffherty.  88  W.  Va.  260, 


Mr.  Leigh  having  on  a  former  day  of  this 
term  asked  permission  to  qualify  as  counsel 
at  this  bar,  it  was  then  resolved  by  the 
whole  Court,  that  in  addition  to  the  oaths  of 
qualification  heretofore  usual  in  such  cases, 
he  must  take  the  oath  prescribed  in  the  3d 
section  of  the  late  act  to  suppress  duelling : 
which  he  said  he  would  consider  of,  and  for 
the  time  declined.  And  now,  by  leave  of 
the  Court,  he  again  moved  to  be  admitted 
to  the  bar,  on  his  taking  the  usual  oaths, 
without  the  additional  one  last  mentioned. 
He  flattered  himself  he  should  be  able  to 
convince  the  Court  that  its  first  impression 
on  this  subject,  formed  and  expressed  as  it 
was  without  argument,  and  on  the  sudden, 
was  incorrect;  in  which,  if  he  should  have 
the  good  fortune  to  succeed,  he  should  have 
no  doubt  or  apprehension  which  would  pre- 
ponderate with  that  tribunal,    the   love    of 

justice  or  the  pride  of  consistency. 
469  'The  act  directs,  "that  from  and  after 
the  passing  thereof ,  every  person,  who 
shall  be  appointed  to  any  office  or  place, 
civil  or  military,  under  this  Commonwealth 
shall,  in  addition  to  the  oath  now  prescribed 
by  law,  take  the  oath"  therein  prescribed. 
Mr.  Leigh  insisted,  that  the  practice  of  law 
was  not  an  office  or  place  under  the  Common- 
wealth, within  the  meaning  of  the  act ;  that 
the  act  intended  public  offices  only,  and  not 
private  ones  of  any  kind. 

I  agree,  said  he,  it  is  laid  down,  generally, 
that  attorneys  at  law  in  England  are  in  all 
points  officers  of  the  respective  Courts  in 
which  they  are  admitted.  3  Bl.  Com.  26. 
But  their  character  of  officers  of  Court  in 
England,  is  derived  from  certain  restrictions 
they  are  under,  and  privileges  they  enjoy, 
in  that  country,  unknown  in  this.  In  Eng- 
land, attorneys  cannot  be  bail  in  civil  cases  ; 
nor  can  attorneys  at  law  practise  as  solicitors 
in  Chancery ;  nor  attorneys  in  one  of  the 
Courts  of  Westminster  in  any  other  ;  nor  can 
thev  be  called  to  the  bar,  till  struck  off  the 
roll  of  attorneys ;  nor,  if  once  admitted  bar- 
risters, enrolled  as  attorneys  again,  till  dis- 
barred at  their  inns  of  Court ;  and  they  must 
not  only  be  examined  and  sworn,  (as  here,) 
but  must  be  enrolled,  and  must  have  served 
five  years*  previous  apprenticeship  as  attor- 
ney's clerks.  Doug.  114,  466,  467;  3  Bl. 
Com.  ubi  supra;  Stat.  4  Hen.  IV,  cap.  18, 
cap.  23 ;  2  Geo.  II,  cap.  27 ;  12  Geo.  II. 
cap.  13  ;  22  Geo.  II,  cap.  46 ;  23  Geo.  II,  cap, 
26  ;  30  Geo.  II,  cap.  19.  On  the  other  hand, 
attorneys  cannot,  regularly,  be  held  to 
special  bail ;  they  must  be  sued  by  bill, 
not  by  original ;  they  can  only  be  sued 
in  the  Courts  they  belong  to  ;  and  they  are 
exempt  from  serving  in  offices  they  may  be 
elected  to  against  their  inclination.  Doug. 
312  ;  1  Bac.  Abr.  191 ;  T.  Raym.  179  ;  1  Lev. 
265.  And  to  prove  that  this  character  of 
officers  of  Court   attached  to  attorneys  in 


10  S.  E.  Rep.  407,  cltioiT  the  principal  case;  Baker's 
Case,  10  Bush.  602:  Mills  Case,  1  Mich.  804. 

tAntl-Duellloir  Act— Constltutloiisllty  of.— The  prin- 
cipal case  is  cited  in  Bx  parte  Hunter.  8  W.  Va.  164. 
as  sustainiuff  the  validity  of  the  anti-duelliuff  act. 
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England,  springs  from  these  restrictions  and 
privileges,  Mr.  Leigh  remarked  that  (King's 
counsel  excepted)  Serjeants  and  barristers  at 
law,  who  are  subject  to  such  restrictions, 
and  have  no  such  privileges,  take  no  oath  of 
office,  and  are  not  deemed  officers  of  Court. 
3  Bl.  Com.  28.  Now,  in  Virginia,  no  such 
restrictions  or  privileges  exist:  here  attor- 
neys are  counsel.  In  England,  too,  it  was 
formerly  held  that  attorneys  were  compel- 
lable to  act.  Co.  Litt.  295,  b.  But  it  has 
been  since  adjudged,  that  an  attorney  is  not 
compellable  to  appear  for  any  one,  unless  he 
take  his  fee,  or  back  the  warrant.  1  Salk.  87. 
And  even  if  the  law,  as  stated  by 
470  *Sir  Edward  Coke,  has  not  been  thus 
exploded ;  still  counsel  were  never 
thought  compellable  to  act ;  (Harg.  Co.  Litt. 
ubi  supra,  n.  1,)  and  as  in  Virginia,  the 
characters  of  attorney  and  counsel  are 
inseparably  blended  in  the  same  person,  so 
that  one  cannot  be  engaged  as  attorney, 
without  being  engaged  as  counsel,  in  which 
latter  capacity  he  is,  on  no  principle,  compel- 
lable to  act ;  it  results,  that  no  part  of  the 
profession  is  so  compellable  in  this  country. 
Attorneys,  therefore,  are  no  more  officers  of 
Court  here,  than  counsel  are  in  England.  A 
class  of  men  they  are,  indeed,  in  this  as  well 
as  in  that  country,  concerned  in  the  adminis- 
tration of  justice,  to  whose  diligence,  integ- 
rity, ability  and  honour  much  is  necessarily 
confided,  while  from  situation  they  are  ex- 
posed to  peculiar  temptation  ;  and  on  that 
account  subjected  to  examination  and  pro- 
bation, sworn  to  do  their  duty,  regulated 
by  rules  of  policy  and  practice,  and  liable 
to  summary  punishment  and  privation  for 
unworthiness  or  misconduct.  But  these, 
their  only  traits  of  the  officer  known  to  our 
law,  they  have  in  common  with  jurors : 
jurors,  as  well  as  attorneys,  are  necessary  in 
our  system  of  jurisprudence,  are  selected, 
sworn,  regulated,  and  summarily  punishable 
for  misbehaviour.  Attorneys,  therefore,  are 
no  more  than  jurors  officers  of  Court  in 
Virginia. 

But  granting  that  attorneys  are  on  the 
same  footing  here  as  in  England  ;  that  they 
are  officers  of  Court ;  still,  Mr.  Lrcigh  con- 
tended, they  are  not  public  officers  within 
this  act. 

In  fixing  the  legal  construction  of  this  our 
test,  said  he,  I  could  not,  for  curiosity,  for- 
bear looking  into  the  construction  put  by 
English  legislators  and  lawyers,  on  their  cor- 
poration, test  and  abjuration  acts  ;  which  are 
known  to  have  been  enforced  aud  inter- 
preted in  a  spirit  that  the  most  rigorous 
expounder  of  our  test,  cannot  except  against. 
And  here  every  thing  confirmed  my  posi- 
tion. 

By  the  test  act,  stat.  25  Car.  II,  c.  2,  it  was 
enacted,  ''that  every  person  that  shall  bear 
any  office,  civil  or  military,  or  shall  receive 
any  salary,  fee  or  wages,  by  reason  of  any 
grant  from  his  majesty,  or  shall  have  com- 
mand or  place  of  trust  under  his  majesty,  or 
by  his  authority,  or  by  authority  derived 
from  him,  within  England,"  &c.  shall  take 
the  oaths  of  Supremacy,  &c.  Now,  within 
this  statute,  (of  which  the  words  are  stronger 
than  those  of  ours,)  it  seems,  attorneys  and 
counsel  were  not  supposed  to  be  included,  as 
holding  offices  or  places  of  trust  under 
471      the  king,  or  under  *authority  derived 


from  him ;  otherwise  Parliament  would 
not  have  thought  it  necessary  to  subject 
them  to  the  test  by  a  special  statute,  as  they 
did  by  7  and  8  Wm.  Ill,  c.  24. 

By  the  abjuration  act,  13  Wm.  Ill,  c.  6,  it 
was  enacted,  "that  every  person  who  shall 
bear  any  office,  civil  or  military,  or  shall 
receive  any  pay  by  reason  of  any  grant 
from  his  majesty,  or  shall  have  command  or 
place  of  trust  under  his  majesty,  or  by 
authority  derived  from  him,  within  Eng- 
land, &c.  and  all  ecclesiastical  persons, 
members  of  colleges,  &c.  and  all  per- 
sons teaching  pupils,  &c.  and  all  preachets, 
&c.  and  every  person  that  shall  act  as 
a  Serjeant  at  law,  counsellor,  barrister, 
advocate,  attorney,  solicitor,  clerk  or  no- 
tary, by  practising  as  such  in  any  Court, 
shall,  within  three  months  after  they 
enter  upon  such  office,  or  take  upon  them 
such  practice,'*  take  the  oath  of  abjura- 
tion, &c.  Upon  which  Mr.  Lreigh  remarked, 
that  the  alternative  words  (or  take  upon 
them  such  practice)  plainly  referred  to  the 
legal  characters  before  mentioned  ;  and 
shewed  that  the  parliament  did  not  deem 
their  profession,  nor  was  it  generally  under- 
stood to  be,  an  office  or  place  under  govern- 
ment ;  if  they  had  thought  so,  those  words 
would  not  have  been  inserted. 

And  by  the  corporation  act,  13  Car.  II,  stat. 
2,  c.  1,  it  was  enacted,  "that  no  person  shall 
be  placed  or  chosen  in  any  office  of  mayor, 
alderman,  recorder,  bailiff,  town-clerk,  com- 
mon council-man  or  other  office  of  magis- 
tracy, place,  trust,  or  employment,  concern- 
ing the  government  of  any  city,  borough,  or 
cinque  port,  and   their  members,  or  other 
port   town,   that  shall  not  within  one  year 
next  before  such  choice  have    taken"     the 
oaths  of    supremacy,   &c.    and  in    default 
thereof,  every  such  placing  and  choice  is  de- 
clared void.     Mr.  Leigh  thought  that  if  any 
words  would  include  the    attorneys  of  Cor- 
poration Courts,  as  officers  or  placemen,  those 
of  this  statute  would.    Yet  it  had  been  ex- 
pressly adjudged,  that  an  attorney  was  not 
an  officer  within  that  act.    T.  Raym.  56,  94, 
S.  C. ;  Sid.  94,  152 ;  1  Keb.  349,  354,  387,  558, 
675.    Which  he  took  to  be  a  direct  decision 
of  the  very  point  now  in  discussion.     In  all 
the   notices  of  this  case,  the  only  question 
ever  raised  was,   whether  an   attorneyship 
was  such    a  place    as     that    a    mandamus 
would    lay     to    restore  one   to     it ;  and    it 
is  decided  that  of  an  attorneyship  in  the  com- 
mon bench,  to  which  the  profession  here  is 
in  that  respect  analogous,  no  mandamus  in 
any    case  would    lie,  because  of  the 
472      Court's  summary  *power  of  removal  : 
but  no  doubt  was  ever  entertained,  that 
the  attorney  was  not  within  the  corporation 
act.     It  had  been  even  doubted,  whether  a 
censor  of  the  college  of  physicians  (who  by 
thd  acts  of  incorporation,  stat.  32  Hen.  VIII, 
c.  40,  and  1   Mary,   stat.   2,   c.   9,   must  be 
sworn   in  office,  fs  compellable  to  officiate, 
and  is  vested  with  large  powers  of  fine  and 
imprisonment)  was  a  public  officer  within 
this  act.    5  Mod.  431. 

The  English  lawyers,  judges,  and  parlia- 
ment, therefore,  in  the  utmost  fury  of  reli- 
gious zeal,  gave  not  to  stronger  words,  &o 
large  an  interpretation,  as  had  been  given  to 
the  far  weaker  words  of  our  act  to  suppress 
duelling. 


184 


I  MUNF. 


BSNJAMIN  WaTKIKS  LBIGH'S  CASB* 


478-474 


Bat,  said  Mr.  Leigh,  a  reference  to  our  own 
institutions  will  place  the  true  meaning^  of 
this  statute  in  a  yet  more  striking  light ; 
and  ascertain,  beyond  doubt,  the  justness 
of  the  construction  I  contend  for. 

The  act  itself  furnishes  one  clear  criterion 
of  its  meaning.  When  the  legislature  or- 
dains that  an  officer  shall  take  an  oath  to 
observe  a  particular  law  during  his  contin- 
uance in  office,  (such  are  the  words  of  the 
oath,)  surely  it  alludes  to  such  offices  as  are 
wont  to  be  formally  resigned  and  vacated. 
This  act,  therefore,  could  not  have  alluded 
to  the  practice  of  the  law,  of  which  an  actual 
resignation  is  unheard  of.  It  is  true,  judi- 
cial and  some  bther  offices  are,  from  obvious 
policy,  incompatible  with  such  practice  ;  but 
if  the  incompatible  office  be  abandoned,  pro- 
fessional rights  are  ipso  facto  restored.  If, 
for  example,  a  Judge  of  this  Court  were  to 
resign  his  station,  surely  he  might  resume 
bis  practice  in  his  former  courts,  without 
qualifying  anew. 

It  must  be  agreed,  that  if  the  profession 
of  the  law  be  an  office  or  place  under  the  Com- 
monwealth at  all,  it  is  a  lucrative  one.  Now 
the  constitution  of  Virginia  expressly  pro 
Tides,  that  all  persons,  '^holding  lucrative 
offices,  shall  be  incapable  of  being  elected 
members  of  either  house  of  assembly,  or 
the  privy  council."  Art.  14.  If  then  the 
construction  I  am  controverting  be  right, 
lawyers  are  excluded  from  the  assembly  and 
the  council.  Yet  the  framers  of  the  consti- 
tution, most  of  whom  sat  in  the  first  assem- 
bly under  it,  and  their  successors  ever  since, 
never  (as  we  know)  had  any  such  idea.  The 
whole  practice  of  the  constitution  from  its 
origin  to  this  day,  the  contemporaneous,  the 
present,  the  constant  exposition  of  it,  refutes 
this  inference  ;  and,  by  consequence,  explodes 
that  construction,  of  which  it  is  the 
473  •direct  induction  ;  that  attorneys  are  of- 
ficers under  government.  I  never  heard 
of  but  one  doubt  on  this  point,  which  was 
started  by  one  member  of  the  last  Assembly. 
Nay,  some  of  our  ablest  men  have  much 
doubted  whether  the  appointment  of  State's 
Attorney  in  the  County  Courts,  is  an  office 
under  government.  In  the  Senate,  the  neg- 
ative was  resolved  in  Mr.  Doddridge's  case  ; 
in  Mr.  Campbell's  the  affirmation  :  in  the 
other  house  I  remember  no  precedent,  though 
the  case,  to  my  knowledge,  has  often  oc- 
curred. 

Some  may  attempt  to  obviate  this  last 
argument,  by  taking  a  distinction  between 
offices  under  the  Constitution,  and  under  the 
Commonwealth  ;  and  though  it  be  too  subtle 
for  the  vision  and  grasp  of  my  mind,  yet, 
should  it  occur,  it  will  be  put  to  rest  by  con- 
sidering that  this  principle  of  the  Constitu- 
tion is  not  restrained  to  offices  of  its  own 
providing ;  that  the  clause  itself  recognises 
all  lucrative  offices  ;  and  that,  though  the 
profession  of  the  law  is  not  mentioned  by  the 
Constitution,  yet  it  depends  on  Courts  of 
constitutional  organization. 

Again,  by  the  Constitution  of  the  United 
States,  art.  1,  s.  6,  cl.  2.  **No  person  hold- 
ing any  office  under  the  United  States  shall 
be  a  member  of  either  house  during  his  con- 
tinuance in  office."  Is  it,  or  has  it  ever 
been,  thought  that  hereby  the  bar  of  the 
Federal  Courts  are  excluded  ffom  Congress  ? 
One  instance  more.    By  the  act  of  1788, 


New  Rev.  Code,  p.  40,  "The  members  of  the 
Congress  of  United  States,  and  all  persons 
who  shall  hold  any  legislative,  executive,  or 
judicial  office,  or  other  lucrative  office  what- 
soever, under  the  authority  of  the  United 
States,  shall  be  ineligible  to,  and  incapable 
of  holding,  any  seat  in  either  house  of  the 
General  Assembly,  or  any  legislative,  exec- 
utive, or  judicial  office,  or  other  lucrative 
office  whatsoever,  under  the  government  of 
this  Commonwealth."  And  by  the  act  of 
1799,  ib.  p.  392,  "No  person  holding  or  occu- 
pying any  office  or  place,  or  any  commission 
or  appointment  whatsoever,  civil  or  military, 
under  the  authority  of  the  United  States, 
whether  any  pay  or  emolument  be  attached 
to  such  office,  place,  commission  or  appoint  < 
ment,  or  otherwise,  or  accepting  or  receiving 
any  emolument  whatsoever  from  the  United 
States,  shall  be  capable  of  being  elected  to, 
or  holding  any  office,  legislative,  executive, 
or  judicial,  or  any  other  office,  place,  or  ap- 
pointment of  trust  or  profit,  under  the  gov- 
ernment of  \his  Commonwealth." 

Now,  if  lawyers  in  the  state  Court 
474  are  officers  or  placemen  *under  the  Com- 
monwealth, lawyers  in  the  Federal 
Courts  are  so  under  the  United  States,  and 
are,  by  the  statutes  just  recited,  excluded,  not 
only  from  all  political  and  military  state 
offices,  but  from  the  state  bar  also.  If  I  am 
to  be  excluded  from  this  bar  for  refusing 
this  test,  the  gentlemen  of  the  federal  bar 
must  be  disbarred  in  the  State  Courts.  Yet 
it  was  never  imagined ;  even  the  keen-sighted 
jealousy  which  produced  these  laws  never 
imagined,  that  such  a  conclusion  could  grow 
out  of  them.  The  objection  has  eluded  the 
sagacity  of  all  our  statesmen,  lawyers, 
judges ;  of  all  concerned  in  devising,  mak- 
ing, executing  those  laws.  In  fine,  it  never 
occurred  as  a  possible  opinion,  that  lawyers 
of  the  state  or  federal  bar  are  officers  under 
the  state  or  federal  government ;  otherwise, 
doubtless,  the  exception  made  by  those  laws, 
in  favour  of  county  justices  and  militia  offi- 
cers, would  have  been  extended  to  them. 

We  must  suppose  the  legislature  acquainted 
with  terms,  principles,  and  spirit  of  our  laws  ; 
with  the  English  legal  language  and  doc- 
trine, the  basis  of  our  own  ;  much  more  with 
our  particular  institutions,  and  with  the 
universal  practical  construction  of  them  ; 
that  when  it  uses  particular  language,  it 
uses  it  in  the  sense  affixed  to  it,  by  the 
English  jurists,  by  the  state  and  national 
constitutions,  by  former  laws,  by  constant 
practice  under  them  all,  and  by  the  universal 
understanding  of  the  public  in  previous 
cases,  all  concurring 

Mr.  Leigh  knew  of  only  two  objections  to 
his  argument,  which  had  been  deduced  from 
our  own  laws  and  usages.  One  was,  that, 
under  a  general  provision  that  all  officers  of 
government  shall  take  the  oath  of  allegiance, 
the  members  of  the  bar,  state  and  federal, 
have  been  always  held  bound  to  take  that 
oath  ;  that  is,  they  have  been  held  to  be 
officers  under  government.  But  this  objec- 
tion, Mr.  Lrcigh  shewed,  was  founded  on  a 
plain  mistake  in  point  of  fact :  it  was  not 
from  any  such  reasoning  or  inference,  but 
from  positive  and  express  provision,  that 
the  profession  had  been  required  to  take  the 
oath  of  allegiance  to  the  state  or  to  the  union. 
Rev.  Code,  p.  55,  %  ;  Laws  U.  S.  cong.  1,  sess. 
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1,  c.  20,  8.  35,  p.  74  ;  2  Dal.  399.  Yet  he  had 
been  well  informed,  that  this  was  the  chief, 
If  not  the  sole  ground  of  the  opinion  of  those 
most  respectable  Judges  of  the  General  Court, 
who,  conferring  on  this  subject  in  June  last, 
hastily  concluded  that  the  profession  was 
within  the  3d  section  of  the  act  to  sup- 

475  press  duelling.     So  *true  it  must   for 
ever  prove  that  the  laws  of  nature,  as 

unlike  as  they  are  above  those  of  man,  tol- 
erate no  exceptions ;  and  that  the  most  en- 
lightened minds  are  not  exempt  from  that 
liability  to  error  ordained  of  all  that  is  human. 
Another  objection  was,  that  the  act  of  1792, 
c.  71,  s.  2,  directs  that  counsel  and  attorneys 
"shall  take  an  oath  of  ofBce,'*  namely,  "I  do 
solemnly  swear,  that  I  will  honestly  demean 
myself  in  the  practice  of  the  law,  as  counsel 
or  attorney,  and  will  in  all  respects  execute 
my  office  according  to  the  best  of  my  knowl- 
edge and  abilities.**  This  objection,  Mr. 
Leigh  thought,  hardly  needed  an  answer. 
]  t  begged  the  whole  question  in  debate.  The 
lawyer  swears  he  will  execute  his  office  : 
What  office  ?  The  practice  of  the  law.  And 
this  brought  it  back  to  the  first  point ;  the 
nature  of  that  office.  Office  there  meant  no 
more  than  duty.  An  office  had  been  defined 
to  be  a  right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  and  emolu- 
ments thereunto  belonging  ;  whether  public, 
as  that  of  magistrate ;  or  private,  as  of 
bailiff,  receiver,  or  the  like.  2  Bl.  Com.  36. 
I  admit,  said  Mr.  Leigh,  that  in  a  large 
sense,  an  attorney  at  law  is  an  officer  ;  so  is 
an  attorney  in  fact,  an  administrator,  a 
physician,  and  who  not  ?  In  the  largest 
sense,  every  duty  is  an  office.  Thus,  the 
finest  treatise  of  ancient  philosophy,  that 
has  been  saved  from  the  beautiful  and  ad- 
mired ruins  of  antiquity,  is  called  by  its 
author  and  his  countrymen,  Cicero  de  offi- 
ciis ;  by  us,  Tully's  offices.  The  question 
here  is  not  whether  the  practice  of  the  law  be 
an  office,  but  whether  it  be  (as  the  chief  jus- 
tice says,  5  Mod.  432),  a  public  office  or  not  ? 
I  know  no  better  criterion  of  a  public  office, 
than  that  mentioned  by  couosel  in  Carth.  478, 
''that  it  is  a  rule,  that  where  one  man  has  to 
do  with  another  man's  affairs  against  his 
will,  and  without  his  leave,  that  is  an  office, 
and  he  who  is  in  it  an  officer  :**  to  which  I 
beg  leave  to  add,  that  to  every  public  office 
belong  duties  to  which  the  officer  or  his 
servants  only  are  competent,  and  to  which  he 
is  compellable.  But  an  attorney  or  coun- 
sellor in  Virginia  may  or  may  not  be  em- 
ployed, may  or  may  not  engage  his  services, 
at  the  public  or  his  own  pleasure.  Try  it  by 
another  test :  "It  may  be  said  once  for  all," 
says  Sir  Eklward  Coke,  "nonuser  of  itself, 
without  some  special  damage,  is  no  forfeiture 
of  private  offices ;  but  nonuser  of  public 
offices  which  concern  the  administration  of 
justice,  or  the  Commonwealth,  is  of  itself  a 
cause  of  forfeiture.'*  Co,  Lritt.  233.  a.  Now 
as,  certainly,  nonuser  is  no  forfeiture  of  the 
office  of  a  lawyer,  it  is  not  a  public  office 

476  concerning  the  administration  *of  jus- 
tice, or  the  Commonwealth.    AndCom- 

yns,  in  enumerating  the  officers  of  the  Courts 
of  King's  Bench  and  Common  Pleas,  preter- 
mits the  profession  altogether.  3  Com.  Dig. 
279  ;1  Ibid.  598. 

But  even  though  the  practice  of  the  law 
were  an  office  or  place  under  the  Common- 


wealth, within  the  meaning  of  this  act ;  Mr. 
Leigh  said,  he  was  not  bound  to  take  the 
oath,  which  those  officers  only  were  to  take, 
who  should  be  appointed  after  the  passing  of 
the  act.  He  could  conceive  no  other  appoint- 
ment of  a  lawyer  in  this  country  (what  other 
was  there?)  than  the  license.  His  license 
was  of  eight  years'  standing.  His  case* 
therefore,  was  not  within  the  words  or  spirit 
of  the  act.  And  the  Legislature  would  have 
had  good  reason  to  make  such  a  difference. 
A  young  man  had  a  fair  and  free  election  to 
take  or  to  forego  the  profession  with  its  con- 
ditions ;  other  and  open  roads  to  fame  and 
fortune  lay  before  him  :  while  one  whose 
destiny  in  life  was  fixed  hadTno  such  free- 
dom of  choice,  and  ought  not  to  be  thus 
required,  ex  post  facto,  to  subscribe  new 
terms,  or  abandon  his  only  means  of  earning* 
a  livelihood. 

Of  the  doubt  as  to  the  constitutionality  of 
this  law  that  had  been  suggested  from  the 
bench,  (by  Roane,  J.,)  Mr.   Leigh  said,  the 
more  he  had  pondered  it,  the  deeper  impres- 
sion it  had  made  on  his  mind.     Our  Consti- 
tution (art.  14),  provided  that  certain  ''officers 
(Judges,   Attorney-General    and  Secretary) 
shall  have  fixed  and  adequate  salaries  ;  and, 
together  with   all  others  holding  lucrative 
offices,  and  all  members  of  the  gospel  of  every 
denomination,  be  incapable  of  being  elected 
members  of  either  house  of  assembly  or  the 
privy  council."    Now  these  being  the  only 
constitutional    disqualifications,   the  strong^ 
implication  was,   that  there  should  be   no 
other.    And  there  would  be  no  doubt  of  it,  but 
for  another  provision  of  the    Constitution  ; 
''that  delegates  and  senators  shall  be  chosen 
of  such  men  as  actually  reside  in,   and  are 
freeholders  of  the  county  or  district,  or  duly 
qualified  according  to  law."    Art.  5,  6.     As 
to  which   Mr.   Leigh  remarked,  that  these 
very  words  were    plainly  meant  to   fix    a 
qualification  ;  otherwise,  the  whole  passag^e 
had  as  well  been  omitted,  and  the  subject 
left  entirely  to  legislative  discretion ;  whence 
the  phrase  or  duly  qualified  according  to  law, 
must  refer  to  some  pre-existent,  or  coeval , 
not  future  laws.     Then,   as  he    conceived, 
that  phrase  stands  opposed  merely  to  free- 
holders ;  so  as  to  restrain  the  power 
477      *of  change,  if  any  was  intended,  to  that 
point   only.    Mr.  Leigh  had  been  in- 
formed, as  matter  of  history,  and  he  belie  7ed, 
that  those  alternative  words  referred  to  cer- 
tain   sections   of    the   Commonwealth,    the 
citizens  of  which  had,  at  the  time,  no  free- 
hold titles  in  their  lands,'  or  at    least    im- 
perfect ones,  and  yet  were  duly  qualified  by 
law  to  elect  and  be  elected.(a)     But  if  the 
words  of  the   Constitution   were    doubtful, 
its  spirit   pould   not   be   mistaken.     If   the 
Legislature  might  add  one   new   disqualifi- 
cation,   they   might   add   many;     multiply 
disabilities  without  end ;    disqualify  whole 
districts  or  classes  of  men    by   personal    or 
local  description ;  make  an   academical   de- 
gree, or  even    previous   service   in    one    of 
its  own  bodies,  a    necessary    qualification  ; 
and  thus  convert  the  government   into    an 
oligarchy.     If  this   tremendous   power    ex- 
isted at  all,  it  was  boundless  and  uncontrol- 
lable as  the    winds;  and  dissipated  at  once 


(a)  See  ordinances  of  convention.  1776,  ch.  4,  b.  IS: 
Cbanc.  Rev.  p.  81.  which  seems  to  put  the  truth  of 
this  fact  out  of  doubt. 
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all  otir  fond  notions  of  a  written  consti- 
tution, late  the  g^lory  of  American  politics. 
These  test  laws,  particularly,  were  the 
first  weapons  young  oppression  would  learn 
to  handle ;  weapons  the  more  odious,  since, 
though  barbed  and  poisoned,  neither 
strength  nor  courage  was  requisite  to  wield 
them.  Should  we  rely  on  public  virtue  to 
keep  U8  from  the  use  and  extension  of  this 
system  of  tests?  In  no  age,  nor  clime, 
nor  nation,  had  every  virtue  wholly  swayed 
human  bosoms  and  actions;  man  was  uni- 
versally liable  to  be  transported  with 
passion,  blinded  with  foil/,  corrupced  with 
vice,  and  yet  more  with  power,  maddened 
with  faction,  and  fixed  with  the  lust  of 
domination;  let  us  not  flatter  ourselves 
we  were  not  exempt  from  the  common  lot, 
and  although  the  wise  exposition  of  the 
bill  of  rights,  by  the  act  to  establish 
religious  freedom,  might  for  a  time  secure 
us  from  a  religious  test,  a  political  one  was 
certainly  a  possible,  perhaps  a  probable, 
and  not  very  remote  event.  Sir,  said  Mr. 
Lreigb,  I  am  possessed  with  a  strange  delu- 
sion, if  the  very  law  in  question  does  not 
appoint  a  political  test.  I  fear  other  in- 
stances might  be  recounted.  Such  are  the 
beginnings.  The  end  of  all  these  things 
is  death.  A  free  constitution  cannot  co- 
exist with  this  dangerous  and  parricidal 
power  in  the  hands  of  the  ordinary  Legis- 
lature. I  recur,  therefore,  to  the  funda- 
mental principle  of  the  revolution,  which  I 
take  to  be  obsta  principiis,  and  directly 
submit  the  constitutionality  of  this  law  to 
the  judgment  of  the  Court. 

It  had  been  plausibly  suggested,   that   it 
cannot  be  unconstitutional    to   require   one 
to  abjure  the   commission  of  a  crime. 
478'     Mr.  ^Leigh  pursued  tnis   doctrine   to 
its  consequences;  if  true  on   a  small 
scale,   it  was   so   on    a   large   one.    If    it 
were    a  constitutional  qualification  to   re- 
quire  of  officers  that   they    shall     abjure 
duelling,  so  cheap  d  system    of   preventive 
justice  might  be  extended  beyond  those  per- 
sons, and  that  crime,  to  all  persons,  and  to 
every  crime  and  vice  of  the  decalogue;  not 
to    reckon   new     ones,    which      legislative 
ii3£^enuity  might  create,  or  (alluding  to  the 
6tb   section   of  the  act  under   discussion) 
appropriate  from  our  sister   states.     What 
then?    Would  the  sin  original  of  man's  fall, 
which  the  redeemer's  blood  hath  not  blotted 
out,  fade  and  vanish  before  this  poor  earth- 
born  scheme  of  salvation?    Or  would  crimes 
and  vices,  spite  of  this  oath,  still   continue 
to  infest   the   world?    Then,   said  he,    the 
only  effect  of  this  blessed  system  of  abjura- 
tion would  be,  to  heap  on  the  head  of  every 
sinner  the   adventitious  guilt  of    perjury ; 
to    forge  racks   for  the    conscience,     and 
tortures   for  the  soul.    Can    such     horrid 
refinement  of    tyranny   be    constitutional? 
If  not  against  the  word,  is  it   not   against 
the  spirit,  which  declares,  *  'that  cruel   and 
an  usual   punishments  ought   not  to   be  in- 
flicted?"     Surely      the       pains       directly 
denounced  against  the    duellist,    disfran- 
chisement,   excommunication    and     death, 
( for  exile  is  denied, )    are  severe    enough  ; 
and  in  regard  to  a  professed   pious   motive 
of  this  law,  religious  men,  I  think,    might 
have    been   content    with    punishing     the 
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body,    without     impiously   preparing 
damnation  of  the  soul. 

Because  I  would  not  lightly  run  the 
slightest  risk  of  abjuring  the  right  of  self- 
preservation,  under  the  vague  words  of 
this  law;  because  I  disappro\re  its  policy; 
because  1  think  the  Court  has  no  rightful 
power  to  force  me  within  its  pale ;  because 
I  hold  it  to  be  at  war,  at  least,  with  the 
spirit  of  the  Constitution ;  withal,  because 
I  abhor  rash  oaths  of  all  sorts,  I  do  utterly 
loath  the  taking  of  this  oath,  and  feel  my- 
self bound  by  my  honour  as  a  gentleman, 
and  my  duty  as  a  citizen,  to  resist  the  im- 
position of  it  to  the  uttermost  of  my  powpr. 
With  the  light  of  history  before  my  eyes, 
I  have  not  the  vanity  to  think  that  my 
mind  and  actions,  any  more  than  other 
men's,  are  proof  against  force  or  tempta- 
tion ;  and  for  that  reason  only,  I  forbear  to 
say,  positively,  that  I  never  will  take  this 
oath  as  a  forensic  qualification.  I  am 
speaking  of  it  more  particularly  in  that 
view.  The  application  of  this  test,  in 
principle  and  in  consequence,  to  of- 
479  fices  which  are  of  public  gift  *and 
trust,  is  widely  different  from  such 
application  to  professions  which  are  mat- 
ters of  right  and  modes  of  livelihood. 

Monday,  November  26.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  On  a  former  day  of 
this  term,  Mr.  Leigh,  a  gentleman  who 
has  practised  as  an  attorney  and  counsel 
for  several  years  in  the  District  Courts, 
County  Courts,  and  Court  of  Chancery, 
made  a  motion  to  be  permitted  to  practise  in 
this  Court;  a  question  was  propounded, 
whether  he  must  take  the  oath  prescribed 
by  the  act  of  the  last  session  for  the  sup- 
pression of  duelling.  I  was  of  opinion 
that  he  could  not  be  permitted  to  practise 
in  this  Court  without  taking  that  oath. 
My  opinion  was  founded  upon  these  princi- 
ples: that  an  attorney  at  law  is  a  public 
ofiBcer ;  that  his  license  is  only  an  inchoate 
step  to  of&ce ;  that  he  becomes  an  officer 
in  that  Court  only  in  which  he  qualifies  as 
the  law  directs;  that  his  admission  to 
practise  in  one  Court  does  not  authorize 
him  to  practise  in  any  other  Court,  without 
the  permission  of  such  other  Court,  and 
taking  the  same  oaths  therein  as  if  he  had 
never  been  permitted  to  practise  in  any 
other;  that  such  an  admission  was  equiva- 
lent to  an  appointment,  inasmuch  as  he 
thereby  becomes  an  officer  of  that  particu- 
lar Court :  that  the  policy  of  the  act  for 
suppressing  duelling  extended  as  well  to 
such  officers,  as  to  any  other  ofi&cer  under 
this  Commonwealth. 

I  have  attended  to  the  arguments  which 
have  been  since  offered  by  Mr.  Leigh,  in 
opposition  to  that  opinion,  and  have  ex- 
amined such  of  the  authorities  cited  by  him 
as  I  could  get  access  to.  Hurst* s  case, 
Raym.  56,  94,  which  it  is  the  same  case  as 
in  1  Lev.  75;  1  Sid.  94;  1  Keb.  349,  354, 
387,  558,  675,  not  to  mention  the  authority 
of  Judge  Blackstone,  3  Comm.  26,  clearly 
proves,  that  in  England  an  attorney  at 
law  is  considered  as  a  public  officer ;  other- 
wise a  mandamus  would  not  lie  to  restore 
him.  The  whole  context  of  our  act  con- 
cerning  counsel  and    attorneys    at     law» 
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between  whom  there  is  no  distinction  in 
this  country,  proves  the  same  thing  to  my 
apprehension.  They  are  subject  to  penal- 
ties to  which  no  private  citizen  could  possi- 
bly be  subjected.  Let  a  single  example 
suffice:  the  lawyers  practising  in  the  In- 
ferior Courts  may  demand  for  an  opinion 
or  advice,  where  no  suit  is  brought,  or 
prosecuted  or  defended  by  the  attorney 

480  giving  such  *advice,    but   not  other- 
wise,    one  dollar    and     sixty-seven 

cents;  those  in  the  General  Court  three  dol- 
lars and  fifty-eight  cents,  for  advice, 
under  the  same  restrictions.  And  every 
lawyer,  exacting,  taking,  receiving  or  de- 
manding any  greater  fee,  or  other  reward, 
is  subjected  to  a  heavy  penalty.  Under 
what  colour  or  pretext  could  the  Legisla- 
ture impose  a  penalty  on  any  other  than  a 
public  officer,  for  demanding  and  receiving 
a  hundred  or  a  'thousand*  dollars,  or  any 
other  sum  whatever,  for  giving  his  advice 
to  any  person  willing  to  pay  for  it? 
"  If,  then,  the  office  of  an  attorney  or 
counsel  at  law  be  a  public  office,  it  must 
be  an  office  or  place  under  the  Com- 
monwealth; which  brings  it  within  the 
words  of  the  act.  It  matters  not  by 
whom  the  appointment  may  be  conferred, 
or  in  what  manner  the  investiture  is 
made:  vvhether  the  Legislature,  the  Execu- 
tive, or  the  Court  appoints  or  admits  to 
an  office,  the  office  or  place  is  held  or 
exercised  under  the  authority  of  the 
Commonwealth. 

On  the  point  of  unconstitutionality,  I 
never  have  doubted,  nor  ever  shall  contro- 
vert, the  power  of  this  Court  to  consider 
and  decide  whether  any  act  of  the  Legisla- 
ture be  contrary  to  the  Constitution  of  the 
State,  or  of  the  United  States  or  other- 
wise. My  reasons  and  opinions  on  this 
subject  have  long  been  before  the  public. 
I  shall  not,  therefore,  repeat  them.  But 
on  the  present  occasion,  I  have  not  felt, 
nor  do  I  feel,  the  smallest  doubt  of  the  con- 
stitutionality of  the  act  in  question ;  the 
object  of  which  appears  to  me  the  preven- 
tion of  a  great  moral  and  growing  evil ; 
and  the  provisions  of  it,  so  far  as  I  have 
had  occasion  to  consider  them,  well  calcu- 
lated to  advance  the  benefit  of  society,  and 
suppress  the  evil. 

I  therefore  feel  no  reason  to  depart  from 
the  opinion  which  I  first  delivered,  that  the 
oath  prescribed  by  that  act  must  be  taken 
by  every  gentleman  who  may  wish  to 
practise  in  this  Court,  previous  to  his  ad- 
mission. 

JUDGE  ROANE.  I  had  seen  cause  to 
doubt  of  the  correctness  of  the  sudden  and 
off-hand  opinion  given  in  this  case,  long 
before  I  had  heard  Mr.  Leigh's  argument. 
That  opinion  was  formed  and  delivered 
upon  an  insulated  view  of  the  subject,  and 
under  circumstances  which  precluded  a  due 
consideration  of  the  question.  I  shall  ever 
deem  it  more  honorable,  as  it  is,  undoubt- 
edly, more  useful,  to  retract  than  to  adhere 
to  a    hasty  or  incorrect  opinion. 

481  *An    attorney  is   defined  to  be    one 
who  is  set  in  the  place  of  another,  and 

he  is  either  public,  as  an  attorney  at  law, 
or  private,  as  being  delegated  to  act  for 
another,  in  private  contracts  or  agreements, 
(1  Bac.  287;  Co.  Litt.  52.)     With  respect   to 


these  public  attorneys,  or  attorneys  at  law, 
in  order  to  ensure  a  due  degree  of  probity 
and  knowledge  in  their  profession,  so 
indispensable  to  persons  acting  in  that 
character,  none  are  permitted  to  act  as  such 
but  those  who  are  allowed  by  the  Judges  to 
be  skilled  in  the  law,  and  certified  by  the 
Court  of  the  County  of  their  residence  to  be 
persons  of  honesty,  probity  and  good  de- 
meanour. As  a  further  guard  against  im- 
proper practices  in  their  profession,  they 
are  required  to  take  the  oath  prescribed  by 
the  act  upon  this  subject.  But  for  the 
injury  arising  to  the  public  in  general 
from  the  want  of  skill  in  the  profession, 
and  the  danger  of  abases  on  the  part  of 
persons  whose  profession  peculiarly  enables 
them  thereto,  no  legislative  inference  would 
be  necessary  to  distinguish  these  public 
attorneys  from  the  private  attorneys  before 
mentioned;  nor,  on  any  ocher  ground, 
would  it  be  just  to  abridge  the  general 
right  of  our  citizens  to  employ  any  person 
whatsoever,  as  their  attorney,  at  their 
pleasure.  Having  obtained  the  sanction 
of  these  two  tribunals,  touching  these  two 
particulars,  an  attorney  is  licensed  or  al- 
lowed to  practise;  and  the  Courts  have  also 
a  continuing  control  over  them,  with  power 
to  revoke  their  licenses  for  unworthy  prac- 
tices or  behaviour:  But  the  licensing 
Judges  cannot  be  said  to  **clect"  or  * 'ap- 
point*' an  attorney:  He  can,  perhaps,  only 
be  said,  to  be  ''appointed"  by  the  particu- 
lar clients  who,  after  he  is  licensed,  may 
severally  employ  him.  This  result  is  en- 
tirely justified  by  a  view  of  the  act  "con- 
cerning attorneys  at  law  and  counsel," 
1  Rev.  Code,  %,  in  which  these  function- 
aries are  nowhere  said  to  be  "elected"  or 
"appointed,"  either  by  the  government  or 
the  licensing  Judges,  nor  are  their  func- 
tions anywhere  called  or  designated  as 
"offices"  in  the  act,  except  in  the  form  of 
the  oath  prescribed  to  be  taken ;  and  even 
there,  that  term  may  well  be  taken  in  a 
general  and  extended  sense,  as  synonymous 
T/ith  '  'duty.  * '  The  act,  it  is  true,  prescribes 
an  oath  to  be  taken  as  aforesaid,  previous 
to  being  allowed  to  practise ;  but  that  can 
only  be  donsidered,  as  I  have  before  said, 
as  an  additional  security  for  the  good  con- 
duct of  the  attorney :  It  would  be  too  much 
to  say,  that  this  single  circumstance  of 
precaution   (any   more   than   those  of    the 

license  and  certificate  of   the  County 
482      Court  ^before  mentioned)  shall   exalt 

that  functionary  into  an  '* officer," 
when  he  is  neithei  said  in  the  law  to  be 
"appointed"  to  any  office,  nor  to  hold  any 
office,  and  when  he  receives  no  salary  or 
emolument,  except  the  fees  which  individ- 
ual citizens  may  please  to  give  him.  If 
this  single  circumstance  should  be  con- 
strued to  have  that  effect,  it  might  be 
equally  argued  to  have  a  similar  effect,  in 
relation  to  jurors,  or  others  who  are  obliged 
to  incur  the  obligation  of  a  similar  sanc- 
tion, before  they  are  permitted  to  officiate. 
It  IS  not  necessary,  in  this  case,  to  con- 
sider whether,  and  in  what  degree  attor- 
neys are  considered  in  this  country  (as 
they  are  in  England)  officers  of  their  respec- 
tive Courts;  though  it  is  easy  to  see  that 
an  attorney,  in  this  country,  not  having  as 
many  privileges  as  the  English    attorneys, 
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in  consideration  of  which,  that  character  is 
there  holden  to  attach,  a  difference  may 
probably  exist  in  this  country,  in  this 
particular ;  nor  is  it  necessary  to  consider 
the  operation  of  the  act,  as  relative  to  the 
Attorney-General  and  his  deputies,  and 
other  attorneys  for  the  Common  vrealth, 
who  are  all  **elected"  and  **appointed" 
to  their  several  ofBcecs,  and  receive  an 
annual  salary  for  their  services.  Even  ad- 
mitting, therefore,  that  attorneys  are,  in 
some  sense,  and  in  some  degree,  officers 
of  their  several  Courts,  as  they  are  held 
to  be  in  England,  the  question  still  recurs, 
are  they  officers  within  the  meaning  of 
the  act  to  suppress  duelling? 

However  laudable  the  object  of  the  act 
to  suppress  duelling  may  be,  it  is  still  a 
highly  penal  law,  and  must  be  construed 
strictly.  It  is  unusually  penal,  if  not  ty- 
rannical, in  compelling  a  person  to  stipu- 
late upon  oath,  by  the  3d  section,  not  only 
in  relation  to  his  past  conduct,  and  present 
resolution,  but  also  for  the  future  state  of 
bis  mind,  and  his  future  conduct,  with  re- 
spect to  the  offence  in  question,  under  all 
possible  circumstances ;  a  stipulation  which 
many  conscientious  persons,  however 
prepared  to  take  the  oath  as  it  regards  the 
time  present,  might  well  hesitate  to  enter 
into.  Thus  premising  that  this  act  is 
highly  and  unusually  penal,  I  will,  under 
the  influence  of  the  rules  for  construing 
penal  statutes,  proceed  to  apply  it  to  the 
case  before  us. 

In  making  a  construction  upon  this  act, 
we  must  have  an  eye  to  every  part  of  it ; 
we  must  particularly  have  reference  to  the 
2d  section  as  well  as  the  3d ;  they  both 
relate  to  precisely  the  same  offence,  (the 
giving  or  accepting  a  challenge,) 
483  and  go  to  the  disability  *of  the 
same  persons  only.  They  differ  only 
in  this,  that  the  last  clause  goes  beyond 
the  former,  in  requiring  a  pledge  that  the 
persons  therein  contemplated  will  never, 
in  future,  be  engaged  in  duelling. 

The  2d  section  declares  that  a  person  ac- 
cepting a  challenge,  Ac.  '*shall  be  incapa- 
ble of  holding  or  being  'elected*  to  any  post 
of  profit,  trust,  or  emolument,  civil  or 
military,  under  the  government  of  this 
Commonwealth.*'  It  relates  as  well  to  per- 
sons now  in  office,  as  to  those  to  be  elected 
thereto,  and  we  are  to  construe  those  of  the 
former  class,  designated  under  the  term 
** holding,*'  as  standing  on  a  common 
foundation  with  the  latter,  i.  e.  that  the 
former  must  have  been  elected  as  well  as 
the  latter  must,  of  necessity,  be  elected. 
This  part  of  the  clause,  in  both  its  branches, 
excludes  attorneys  at  law,  who,  I  have  en- 
deavoured to  shew,  are  neither  '^elected" 
nor  "appointed"  to  office,  but  are  merely 
permitted  to  practise,  by  those  who  are  con- 
stituted by  law  judges  of  their  character 
and  qualiiications  respectively.  Again, 
this  clause  only  extends  to  those  who  hold 
''a  post  of  profit,  of  trust  or  emolument, 
civil  or  military,  under  the  government  of 
this  Commonwealth."  Admitting  (which 
is  the  most  that  can  be  granted)  that  attor- 
neys are  to  be  considered  as  ^'officers," 
they  are  only  considered,  even  in  England, 
as  I  have  before  said,  as  officers  of  their 
respective  Courts.     (1   Bac.   287.)    They  do 


not,  therefore,  come  up  to  the  desideratum 
of  this  act ;  they  are  not  officers  under  the 
government  of  the  Commonwealth.  There 
is  no  just  ground  on  which  we  can  erects 
by  implication  or  construction,  into  govern- 
mental officers,  those  who,  in  England,  are 
not  exalted  to  that  character,  and  who,  in 
the  only  books  and  doctrines  handed  to  us 
on  the  subject  from  that  country,  are  held^ 
at  most,  to  be  mere  subordinate  officers  of 
their  respective  Courts.  But,  if  attorneys 
could  be  even  considered  as  officers  of  the 
government,  they  do  not  hold  an  office  of 
profit  or  emolument  under  the  government ; 
(or,  in  other  words,  a  lucrative  office ;)  other- 
wise they  would  have  been  excluded  from  a 
seat  in  the  Legislature  by  the  provisions  of 
the  Constitution ;  which  has  never  been 
done  nor  attempted  in  relation  to  mere  at- 
torneys, however  it  may  be  as  to  those  who 
are  ** appointed"  to  prosecute  for  the  Com- 
mofi wealth,  and  receive  a  salary  therefor. 
This  section,  therefore,  relating  oniy  to 
persons  ^'elected"  to  office,  which  attorneys 
are  not ;  to  persons  who  are  officers  under 
the  government  of  the  Commonwealth, 
484  in  which  *predicament  attomevs  do 
not  stand;  or  to  persons  holding 
lucrative  offices,  which  has  never  been 
considered  as  being  the  situation  of  mere 
attorneys  at  law,  however  gainful  their 
practice  may  be,  does  not  extend  to  persons 
of  that  character. 

The  phraseology  of  the  3d  section  varies 
somewhat  from  that  of  the  2d ;  but  it  is 
only  a  variation  in  words,  not  in  substance. 
The  office  or  place  which  it  contemplates  is. 
one  which  equally  requires  an  *' appoint- 
ment;" and  is  to  be  an  office  or  place  **un- 
der  the  Commonwealth,"  and  not  under  an 
individual  Court  of  Justice.  These  criteria 
exclude  attorneys  at  law,  as  completely  as. 
those  contained  in  the  former  clause  under 
a  varied  form  of  expression.  In  addition 
to  this,  the  words  of  the  oath  itself  pre- 
scribed by  this  clause,  *  'during  my  contin- 
uance in  office,"  seem  to  indicate  those 
public  offices  which  are  held  by  commission, 
or  appointment,  and  are  wont  and  proper  to 
be  resigned ;  they  do  not  naturally  apply  to 
a  function  ,  which  Is  never  resigned  or 
formally  given  up,  which  it  is  the  right  of 
one  citizen  to  exercise  at  the  request  and 
for  the  benefit  of  another,  and  in  respect  to 
which  the  regulating  hand  of  the  I/egisla- 
ture  has  only  interposed,  for  the  salutary 
purposes  before  mentioned. 

This  construction  of  the  duelling  act,  in 
this  particular,  is  both  supported,  as  afore- 
said, by  the  cotemporaneous  and  continued 
construction  by  both  houses  of  Assembly, 
admitting  attorneys  to  a  seat  in  the  Legis- 
lature, notwithstanding  the  provisions  of 
the  14th  section  of  the  Constitution  exclud- 
ing therefrom  those  who  hold  lucrative 
offices;  and  by  the  construction  upon  the 
act  of  December,  1778,  c.  37,  (1  Rev.  Code, 
p.  40,)  and  that  of  January,  1799,  (1  Rev. 
Code,  p.  392,)  disabling  certain  officers  of 
the  general  government  from  holding  of- 
fices under  the  government  of  this  Common- 
wealth. By  the  last  of  those  acts,  it  is 
enacted,  that  all  persons  holding  or  accept- 
ing '*any  office  or  place,  or  any  commis- 
sion or  appointment  whatsoever,  civil  or 
military,  under  the  authority  of  the  United. 
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States,  whether  any  pay  or  emolument  be 
attached  thereto,  or  not"  shall  be  '*  incapa- 
ble of  being  elected  to,  or  of  holding  any 
office,  legislative,  executive  or  judicial,  or 
any  other  office,  place,  or  appointment  of 
trust  or  profit,  under  the  government  of  this 
Commonwealth."  Although  these  words 
are  undoubtedly  as  extensive  as  those  oc- 
curring in  the  duelling  law  now  before  us, 
it  has  never  been  pretended  (although,  if 
attorneys  when    they  practise  in  the 

485  *State  Courts  thereby  become  officers 
of  the  Commonwealth,    they  equally 

become  officers  of  the  general  government 
when  they  practise  in  the  Federal  Courts) 
that  the  attorneys  practising  in  the  latter 
Courts  cannot  also  practise  in  the  former. 
On  the  contrary,  the  sanction  of  this  Court, 
as  well  as  of  all  the  other  Courts  in  the 
Commonwealth,  has  been  given  to  this  per- 
mission ;  and  thus,  a  construction  has  been 
universal,  in  this  country,  in  cases  entirely 
analogous  to  the  one  before  us;  which,  as 
well  as  those  mentioned  by  Mr.  Leigh,  upon 
analogous  cases  in  England,  completely 
settles  the  present  question.  My  opinion, 
therefore,  is,  that  a  mere  attorney  at  law, 
or  counsel,  is  under  no  obligation  to  take 
the  oath  in  question  previous  to  his  being 
admitted  to  practise  in  the  Courts  of  this 
Commonwealth. 

As  to  the  question  of  the  constitutionality 
of  the  act  to  suppress  duelling,  the  forego- 
ing view  of  the  case  renders  it  unnecessary 
for  me  to  say  any  thing  upon  it.  I  do  not 
see,  however,  at  present,  that  it  can  be 
deemed  unconstitutional,  as  it  relates  to  the 
qualification  of  attorneys  at  law,  or  counsel ; 
unless,  indeed,  it  be  on  the  broad  ground 
of  the  injustice,  if  not  tyranny,  of  compel- 
ling a  man  to  swear,  in  advance,  that  he 
will  not  for  a  given  time  do  or  forbear  to 
do  any  given  act ;  a  thing  which  tender  and 
scrupulous  consciences,  however  resolved  at 
present,  might  well  hesitate  to  do.  With 
respect  to  any  questions  which  may  arise 
upon  this  act  in  future,  in  relation  to  per- 
sons elected  into  the  Legislature  or  the 
privy  council,  touching  the  power  of  the 
Legislature  to  abridge  and  circumscribe  the 
number  of  those  from  whom  the  people  have 
reserved  to  themselves  the  right  to  make 
their  elections  into  those  important  stations ; 
they  will  remain  to  be  decided  by  the  proper 
tribunals  when  they  occur,  upon  full  and 
solemn  deliberation;  whether  the  act  be- 
fore us  falls  within  this  description,  and 
whether  it  be  censurable,  or  not,  on  the 
ground  of  abridging  the  just  and  con- 
stitutional rights  of  the  people,  through 
the  medium  of  an  agent,  who  as  yet  has 
committed  no  offence  whatsoever,  when, 
undoubtedly,  the  Legislature  only  meant 
to  impose  a  penalty  upon  the  offender 
himself;  will  be  then  to  be  considered 
and  decided.  At  present  I  am  very  far 
from  having  any  conclusive  opinion 
upon  it. 

JUDGE  FLEMING.  The  act  under  con- 
sideration being  a  compulsorv  law,  (how- 
ever salutary  it  may  be, )  imposing  on 

486  the  officers  *of  government    an    oath 
unknown  to  the  former    laws   of   the 

state,  or  of  the  United  States,  although 
there  be  no  pecuniary  penalty  inflicted  on 
those  who  refuse  to  take   the  oath    therein 


prescribed,  I  cannot  but  consider  it  as  a 
penal  statute,  and,  as  such,  must  give  it  a 
strict  interpretation.  It  appears  to  me, 
therefore,  that  practitioners  of  the  law  are 
not  comprehended  in  the  act,  under  these 
words;  ^^every  person  who  shall  be  ap- 
pointed to  any  office  or  place,  civil  or  mil- 
itary, under  the  Commonwealth,  shall,  in 
addition  to  the  oat)i  now  prescribed  by  law, 
take  the  following  oath,"  &c.  The  practice 
of  the  law  is  a  profession  which  every  citi- 
zen of  the  State,  having  complied  with  cer- 
tain requisites  of  the  act  of  1792,  c.  71,  may 
take  up,  engage  in,  and  exercise,  according 
to  his  own  will  and  pleasure;  and  ^hich 
he  may  lay  down,  and  resume,  as  often  as 
to  him  may  seem  convenient,  without  any 
responsibility  for  his  conduct  in  so  doing. 
The  language  or  wording  of  the  latter  sen- 
tence in  the  oath,  evinces,  to  my  mind, 
that  the  practitioners  of  the  law  were  not 
in  the  contemplation  of  the  Legislature. 
The  officer  taking  the  oath,  after  swearing 
**that  he  hath  not  been  engaged  in  a  duel, 
by  sending  or  accepting  a  challenge  to  fight 
a  duel,  or  by  fighting  a  duel,  or  in  any 
other  manner  in  violation  of  the  act,  since 
the  passage  thereof,"  is  further  to  swear, 
that  **he  will  not  be  so  concerned,  directly 
or  indirectly,  in  such  duel,  during  his  con- 
tinuance in  office;"  which,  in  my  concep- 
tion, has  no  allusion  to  practitioners  of  the 
law :  but,  admitting  they  are  comprehended 
in  the  act,  it  has,  or  ought  to  have,  a  pro- 
spective, and  not  a  retrospective,  operation  ; 
and  cannot  affect  officers  of  any  description, 
appointed  to  office  prior  to  the  passage  of 
that  act ;  which  I  construe  as  if  the  phrase- 
ology of  the  clause  had  been  thus;  ^^every 
person,  who,  after  the  passing  of  this  act, 
shall  be  appointed  to  any  office,  civil  or 
military,  under  this  Commonwealth,  shall 
take  the  oath,  &c.  as  therein  prescribed." 
And  I  cannot  conceive  that  a  practitioner  of 
the  law  of  nine  or  ten  years'  standing, 
qualifying  to  exercise  his  profession  in  a 
Court  where  he  had  been  unused  to  practise, 
can  be  an  appointment  to  an  *  'office,  civil  or 
military,  under  the  Commonwealth."  I 
am,  therefore,  of  opinion,  that  Mr.  Leigh 
may  be  admitted  to  practise  at  this  bar 
without  taking  the  oath  prescribed  by  the 
act  to  suppress  duelling. 

Mr.  Leigh  was  therefore   admitted  with- 
out taking  the  oath. 
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^Austin's  Administratrix  v.  Whitlock's 
Executors. 

Saturday,  October  27, 1810. 

I.  Settled  iBstrnmeiite— Scroll— Necessity  of  Recoffnltloa 
In  Body  of  Instrument*— A  scroll  annexed  to  a 
slff nature  is  not  anfflcient  to  make  a  sealed  instru- 
ment, unless  it  appear,  from  some  expression  in 
the  body  of  the  iDstrument  tbat  it  was  intended 
as  such. 


*Sesied  Instraments— Scroll— Necessity  of  Recog- 
nition In  Body  of  Instrament.— This  subject  has  been 
dlHcussed  at  length  in  the  Virginia  and  West  Vir- 
ginia authorities  collected  in  foot-note  to  Clesnr  v. 
Lemessurier,  15  Gratt  106:  foot-note  to  Parks  y. 
Hewlett,  9  Leiffh  611;  monographic  fiottf  on  "Bonds" 
appended  to  Ward  y.  Chum.  18  Gratt  80J ;  mono- 
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a.  CovMiant— Dedaratkmst— Sufflcleiicy  of— C«m  ml 
Bar.— In  covenant,  on  an  agreement  to  convey  the 
party's  interest  in  a  certain  snit.  and  (in  case  the 
defendant  in  that  suit  was  not  legally  bound  by 
his  undertaking)  then  to  convey  the  right  of  such 
party  to  certain  land,  a  declaration  charging  a 
refusal  to  convey  the  interest  in  the  suit,  or  the 
right  to  the  land,  without  setting  forth  a  failure 
to  recover  in  the  suit,  and  a  subsequent  refusal  to 
convey  the  land,  Is  substantlalLv  defective,  and 
not  to  be  cured  by  a  general  verdict,  assessing 
Entire  damages. 

This  was  an  action  of  covenant,  brought 
in  the  Connty  Court  of  Hanover,  by  Betsy 
Austin,  administratrix  of  Chapman  Austin, 
deceased,  against  Martha  Whitlock,  execu- 
trix, and  John  A.  Richardson,  executor,  of 
David  Whitlock,  deceased. 

The  declaration  set  forth  that  the  said 
David,  in  his  life-time,  on  the  22d  day  of 
February,  1791,  by  his  certain  writing  ob- 
ligatory sealed  with  his  seal,  Ac.  obliged 
himself  to  convey  unto  the  said  Chapman 
Austin,  all  the  interest  of  him  the  said 
David  in  a  certain  suit  brought  by  him 
against  one  John  Smith  in  consequence  of 
his  the  said  Smith's  undertaking  to  become 
one  Giles  Carter's  security  for  the  purchase 
of  a  tract  of  land  sold  by  him  the  said  David 
to  the  said  Carter,  lying  in  the  County  of 
Halifax;  and  in  case  the  said  John  Smith 
should  not  be  legally  bound  by  his  said  un- 
dertaking, he  the  said  David  in  that  case 
obliged  himself  by  his  said  writing  obliga- 
tory to  convey  unto  the  said  Austin,  the 
right  which  had  been  conveyed  to  him  the 
said  David,  by  a  certain  John  Garland  of 
whom  he  bought  the  said  land,  for  and  in 
consideration  of  a  sorrel  horse  delivered  to 
the  said  David  by  him  the  said  Austin,  the 
same  day  and  year  aforesaid.  The  breach 
assigned  was,  that  the  said  David,  in  his 
life-time,  had  not,  nor  had  the  defendants, 
since  his  death,  although  often  requested, 
conveyed  to  him  the  said  Austin,  in  his 
life-time,  or  to  the  plaintiff,  since  iiis 
death,  all  the  interest  of  him  the  said  David 
in  the  said  suit,  nor  had  he  or  they  con- 
veyed to  him  the  said  Austin  the  right 
which  was  conveyed  to  him  the  said  David 
by  the  said  John  Garland,  of  whom  he  the 
said  David  bought  the  said  land  as  afore- 
said, '*the  one  or  other  of  which  he  the  said 
David,  in  his  life-time,  and  the  defendants, 
since  his  death,  ought  to  have  done,  accord- 
ing to  the  form  and  effect  of  his  said  writ- 
ing obligatory." 

The  defendants,  without  craving  oyer, 
pleaded  '^conditions  performed,"  and,  issue 
being  joined,  the  plaintiff,  at  the  trial, 
offered  in  evidence  a  writing  corres^nding 
with  that  described  in  the  declaration,  ex- 
cept that  it  concluded,  ^^as  witness  my  hand 
this  22d  day  of  February,  1791,"  and  was 
signed,     *'D.    Whitlock,"    with    a    written 


graphic  note  on  "Deeds"  appended  to  Flott  v.  Ck>m., 
I36ratt.56«. 

On  the  point,  the  principal  case  was  cited  in  Crom- 
weU  V.  Tate,  7  Leigh  806;  Parks  v.  Hewlett,  9  Leigh 
51a.  510:  degg  v.  Lemessurier,  16  Qratt  112,  118: 
Smith  V.  Henning.  10  W.  Va.  881 :  Keller  v.  McHuff- 
man,  15  W.  Va.  78. 

tCovcnaat— DecUrstloii.— See  monographic  note  on 
"Covenant,  The  Action  of"  appended  to  Lee  v. 
Cooke,  1  Wash.  80& 


scroll  annexed  to  the   signature:  but   as   it 
was  not  expressed  on   the   face  of  the 

488  said    writing,    that   that   scroll  *was 
acknowledged   by  David  Whitlock  as 

his  seal,  and  it  was  not  evidenced,  as  such, 
by  the  attesting  witness,  who  was  dead, 
(though  his  hand-writing  was  admitted,) 
the  defendants  moved  the  court  that  the 
said  writing  should  not  go  in  evidence  to 
the  Jury ;  which  motion  being  overruled,  a 
bill  of  exceptions  was  filed.  The  Jury  found 
a  verdict  for  the  plaintiff  for  790  dollars 
damages;  and  judgment  was  accordinglv 
entered;  but,  on  an  appeal  to  the  District 
Court  holden  at  Richmond,  was  reversed ; 
and  judgment  entered  for  the  defendant ; 
whereupon  the  plaintiff  appealed  to  this 
Court. 

Peyton  Randolph,  for  the  appellant.  The 
County  Court  decided  correctly  in  receiving 
the  writing  in  question  as  a  sealed  instru- 
ment ;  a  scroll  being  sufficient  by  virtue  of 
the  act  of  1789.  (a)  Tn  the  case  of  Baird  v. 
Blagrove,  1  Wash.  170,  (which  seems 
against  me, )  the  agreement  was  dated  before 
the  law  giving  scrolls  the  same  validity  as 
seals,  and  Jones  &  Temple  v.  lyogwood,  1 
Wash.  42,  is  an  authority  in  my  favour ;  for 
it  does  not  appear  that  in  that  case  the 
words,  '4n  testimony  whereof  I  have  affixed 
my  seal,"  &c.  were  inserted  in  the  body  of 
the  instrument ;  yet  the  scroll  was  decided 
to  be  sufficient. 

Wickham,  contra.  I  admit  that,  where  a 
party  affixes  a  scroll  by  way  of  seal,  it  is 
good  as  such  at  common  law :  for  the  act  of 
Assembly  was  only  in  affirmance  of  the 
common  law.  But  here  there  is  no  proof 
that  the  scroll  was  intended  as  a  seal. 

But,  putting  this  objection  out  of  the 
question,  no  action  can  be  maintained  at 
law  on  this  paper.  The  covenant  is  void, 
as  being  impossible ;  and,  if  it  were  possi- 
ble, is  against  law.  One  man  cannot  con- 
vey to  another  his  interest  in  a  suit.  A 
chose  in  action,  at  common  law,  is  not  as- 
signable. The.  suit  itself  cannot  pass  by  a 
conveyance.  If  this  be  not  the  construc- 
tion of  the  contract,  but  it  is  to  be  under- 
stood merely  as  an  agreement  that  Chap- 
man Austin  should  have  the  benefit  of  the 
suit,  this  writing  was  sufficient  of  itself, 
and  there  was  no  breach. 

The  covenant  is  also  against  law :  for,  if 
not  champerty,  the  first  part  was  certainly 
maintenance,  and  the  second,  or  alternative 
part,  was  in  violation  of  the  act  against 
conveying  or  taking  pretenced  titles ;vb) 
there  being  no  averment  in  the  declaration 
that  Whitlock,  who  covenanted  to  convey, 
was     in     possession    of    the      land. 

489  *Indeed,  the  contrary  is  to  be  inferred 
from    the    agreement;   and    such    an 

agreement  is  not  binding  in  law  or  equity. 

2.  The  declaration  is  radically  defective ; 
containing  no  averment  that  Austin  lost 
the  benefit  of  the  suit,  (in  which  event  only 
the  land  was  to  be  conveyed,)  and  setting 
forth,  in  fact,  no  cause  of  action,  (c) 

Randolph,  in  reply.  If  a  scroll  is  a  seal, 
per  se,  it  must  be  so,  though  not  described 
as  such. 

As  to  Mr.  Wickham's   objections    to    the 


1  Rev.  Ck>de.  p.  112,8.80. 
1  Rev.  Code,  c.  80,  p.  87. 
(c)  Chichester  v.  Vass,  1  Call.  88. 
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right  of  action ;  I  admit  that  a  conveyance 
of  an  interest  in  suit  is  not  binding  at  law, 
though  it  is  in  equity :  but  if  a-  party  cove- 
nants to  do  an  act  which  is  not  immoral,  he 
is  bound  to  do  it,  whether  it  be  effectual  in 
law  or  not.  The  most  that  could  be  said 
against  the  covenant  to  convey  the  obligor's 
interest  in  the  suit  is,  that  it  would  be  un- 
availing ;  and  this  is  not  a  sufficient  objec- 
tion ;  for  parties,  if  they  please,  may  attach 
iniportance  to  a  thing  nugatory  in  itself. 
But,  properly  construed,  it  signifies  no  more 
than  giving  the  benefit  of  the  judgment 
when  it  should  be  contained.  That  part 
of  the  agreement  was  therefore  not  void : 
but,  if  it  were,  the  alternative  part  was  good ; 
and  that  is  enough,  (a)  The  cases  rela- 
tive to  maintenance  are  not  applicable,  in 
all  respects,  to  this  country,  (b)  If  we  take 
only  so  much  of  the  doctrine  as  is  reason- 
able, this  agreement  does  not  come  within 
its  reason  or  policy.  Neither  does  the  stat- 
ute relative  to  pretenced  titles  apply.  In 
15  Viner,  154,  it  is  said  that  a  title  is  pre- 
tenced *' where  it  is  founded  in  pretence, 
and  nothing  in  verity ;  or  where  a  good  title 
is  made  pretenced  by  the  act  of  the  party." 
Under  neither  of  these  heads  can  this  case 
come ;  for  it  does  not  appear  that  Whitlock's 
title  was  unsound ;  and  it  cannot  be  con- 
tended that  an  equity  in  lands  is  not  as- 
signable. It  does  not  appear  from  the 
agreement,  or  any  other  circumstance,  that 
he  was  out  of  possession. 

2.  The  breach  was  sufiiciently  assigned 
in  the  declaration ;  being  in  the  words  of  the 
agreement,  (c)  Chichester  v.  Vass  is  not 
like  this  case ;  for,  there,  the  gist  of  the 
action  was  altogether  omitted.  But  if 
there  was  any  error,  it  was  cured  by 
verdict.  The  defendants  pleaded  **condi- 
tions  performed."  This  was  an  admission 
that  the  conditions  were  possible,  and 
an  averment  that  they  had  been  per- 
formed. 
490  *Wickham.    If  matter  of  substance 

be  omitted  in  a  declaration,  it  is  not 
cured  by  verdict.  There  was  no  option  to 
receive  the  land  in  lieu  of  the  suit,  in  any 
other  event  than  the  failure  of  the  suit.  It 
was  essential,  therefore,  to  state  that  cir- 
cumstance. The  declaration  only  says  that 
Whitlock  failed  to  convey  the  benefit  of  the 
suit,  or  to  convey  the  land;  thus  assigning 
two  breaches;  the  first  of  which  was  im- 
possible, for  the  agreement  itself  was  all 
the  conveyance  he  could  make  of  the  suit ; 
the  second  was  assigned  altogether  uncer- 
tainly and  defectively;  and  the  damages 
assessed  are  entire. 

Randolph.  It  is  evident  that  Austin  ex- 
pected, and  was  entitled  to  some  other  con- 
veyance of  Whitlock's  interest  in  the  suit; 
the  failure  to  execute  which  was  a  sufficient 
breach  of  the  agreement. 

Saturday,  Nov.  16.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER,  after  stating  the  case. 
That  a  covenant  is  a  deed,  and  that  a  seal 
is  one  of  the  essential  parts  of  a  deed,  is 
evident  from  the  authorities  generally,  and 
especially  Co.  Litt.  6,  a.  35,  b.  175,  b.  225,  a. 
and  b.  229,  b.,  and  Litt.  s.  371,    372.  From 

(a)  6Vln.  113. 

(b)  15  Vln.  153,  (E.)  pi.  4. 

(c)  6  Vin.  445. 


several  of  which,  and  particularly  the  last 
two,  it  is  apparent  that  the  clause  of  in 
cujus  rei  testimonium  ought  to  recite  that 
the  maker  of  the  deed  hath  thereunto  put  his. 
seal:  for,  otherwise,  a  supposititious  seal 
may  be  affixed  to  any  instrument  of  writ- 
ing, without  proof  of  the  acknowledgment 
thereof  by  the  maker  of  the  instrument, 
and  a  mere  parol  promise  or  agreement  may- 
be converted  into  a  covenant,  which  is  an 
instrument  of  a  much  higher  nature ;  inso- 
much, that  what  might  be  considered  as^ 
mere  nudum  pactum,  as  in  the  case  of 
Hite,  Ex'r  of  Smith,  v.  Fielding  Lewis's 
Ex'rs,  in  this  Court,  October  29, 1804,  (MS.) 
may,  by  the  subsequent  addition  of  a  seal 
or  scroll,  be  converted  into  an  obligation 
which  should  not  only  bind  the  maker  and 
his  executors,  but  his  heirs  also.  For  such 
would  have  been  the  effect  of  the  writing 
signed  by  Fielding  Lewis,  in  that  case» 
'* whereby  he  obliged  himself,  his  heirs,, 
executors  and  administrators  to  indemnify 
Mrs.  Smith,"  as  executrix  of  Charles- 
Smith,  for  the  latter  having  become  secu- 
rity for  his  son,  if  there  had  been  a  seal,  or 
scroll,  added  to  that  instrument,  and  ac- 
knowledged by  the  maker,  in  the  clause  of 
attestation.  But  if  such  mention  be  unnec- 
essary in  the  body  of  the  instrument,. 
491  how  easily  may  any  instrument  *of 
the  same  kind  be  converted  into  one 
very  different  from  it?  The  omission  of 
the  word  **seal"  in  the  clause  of  attesta- 
tion, according  to  the  maxim  of  law,  **ez- 
pressum  facit  cessare  taciturn,"  does,  in 
my  opinion,  preclude  all  evidence,  dehors 
the  instrument,  of  the  execution  of  it  in 
any  other  manner  than  is  expressed  in  the 
body  of  the  instrument.  One  of  the  reasona 
which  are  given  why  a  deed  must  be  pleaded 
with  a  profert  in  curia  is,  that  the  deed 
must  be  brought  into  Court  for  the  purpose 
of  inspection;  and  if  (as  is  said  in  10  Co. 
92,  b. )  the  Judges  found  that  it  had  been 
raised  or  interlined  in  any  material  part, 
they  adjudged  it  to  be  void.  Now,  suppose 
the  word  seal  had  been  found  interlined  in 
such  an  instrument  as  this,  and  no  notice 
taken  by  the  witnesses  that  such  an  inter- 
lineation had  been  made  before  the  execu- 
tion thereof,  and  nothing  farther  said  about 
the  seal ;  would  not  this  have  avoided  the 
deed?  I  presume  it  would.  So  deeds,  in 
which  were  erasures,  have  been  held  void, 
because  they  appeared,  on  the  face  of  them, 
to  be  suspicious(d)  Now  what  can  be  more 
suspicious  than  the  apparent  addition  of  a 
seal  to  an  instrument,  which  the  maker  ac- 
knowledges under  his  hand  only?  Judge 
Buller,  in  the  case  of  Master  v.  Miller,  4- 
Term  Rep.  339,  speaking  on  this  subject, 
says,  *'when  there  is  a  profert  of  a  deed, 
the  deed  or  the  profert  must  agree  with  that 
stated  in  the  declaration,  or  the  plaintiff 
fails.  But  the  profert  of  a  deed  without  a 
seal  will  not  support  the  allegation  of  a 
deed  with  a  seal."  Neither,  as  I  conceive, 
will  the  profert  of  an  instrument,  import- 
ing, in  the  body  of  it,  to  be  executed  tinder 
the  hand  of  the  party  only,  support  the  al- 
legation of  a  deed  sealed  with  the  seal  of 
the  party,  although  a  seal  be  to  that  instru- 
ment in  reality  affixed ;  inasmuch    as   that 


(d)  Bro.  Abr.  Ut.  Facts,  pi.  11.  cited  4  Term  Rep.  I 
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may  be  done  without  the  party's  knowledg^e 
or  intention. 

Bat  here  an  objection  arises  upon  the 
pleading^.  It  may  be  said,  the  defendants 
have,  by  their  plea  of  * 'covenants  per- 
formed,*' admitted  the  execution  of  the 
covenant  set  forth  in  the  declaration.  This 
is  certainly  correct :  but,  inasmuch  as  oyer 
was  not  asked  of  that  covenant,  it  cannot 
be  allegred  that  this  identical  instrument  is 
the  deed  declared  upon,  and  admitted  by 
the  plea.  Every  objection  to  the  instrument 
on  the  ground  of  variance  between  the  deed 
alleged  in  the  declaration,  and  that  which 
was  offered  in  evidence,  appears  to  me  to 
have  been  still  open  to  the  defendant.  I 
am,  therefore,  of  opinion,  that  the  judg- 
ment of  the  District  Court  was  correct,  and 

ought  to  be  affirmed. 
492  »JUDGB  ROANE.     As  to    the   ob- 

jection made  to  the  reception  of  the 
writing  in  evidence  in  support  of  the  ac- 
tion, I  think  the  impression  of  the  Court  in 
the  case  of  9aird  v.  Blagrove,(a)  is  equally 
correct,  and  decisive  in  support  of  that  ob- 
jection. In  this  case,  as  in  that,  the  paper 
is  nowhere  stated,  in  its  body,  to  have  been 
sealed ;  in  this  case,  as  in  that,  it  is  merely 
attested  as  simple  contracts  not  under  seal 
are;  viz.,  ^'witness  my  hand,"  &c.  and 
in  this  case,  as  in  that,  a  consideration  is 
stated  in  the  writing ;  which  is  a  circum- 
stance equally  unusual,  and  unnecessary, 
in  relation  to  specialties.  The  mere  cir- 
cumstance of  scrolls  being  annexed  was  not 
in  that  case  sufficient  to  exalt  the  instru- 
ment into  a  specialty ;  nor  ought  it  in  this ; 
especially,  as  there  is  only  a  single  scroll 
in  this  case,  which  possibly  might  have 
been  inserted  through  inadvertence  or  acci- 
dent ;  whereas  there  were  three  scrolls  in 
that  case,  whence  a  more  solemn  and  delib- 
erate execution  of  the  instrument  may  be 
agreed  to  be  inferible.  The  County  Court, 
therefore,  erred  in  admitting  this  paper  in 
evidence,  and  the  judgment  of  the  District 
Court  reversing  its  judgment  is  correct. 
Were  this  the  only  error,  the  District  Court 
ought  only  to  have  awarded  a  new  trial, 
with  directions  not  to  admit  that  paper  in 
evidence  in  future;  whereas  it  has  given 
final  judgment  in  favour  of  the  defendant : 
and  this  brings  us  to  the  sufficiency  of  the 
declaration. 

That  declaration  states  that  the  testator 
of  the  appellees  obliged  himself  to  convey 
all  his  interest  in  a  certain  lawsuit  then 
pending  against  one  John  Smith,  who  was 
security  for  Giles  Carter,  *'and  in  case  he 
should  not  be  legally  bound  by  his  said  un- 
dertaking," then  also  to  convey  to  said 
Austin  his  right  to  a  tract  of  land;  and 
the  declaration  assigns  breaches  in  not  con- 
veying the  interest  in  the  lawsuit,  nor  the 
right  to  the  land ;  without  averring,  at  the 
same  time,  that  the  said  John  Smith  **was 
not  legally  bound"  by  his  undertaking, 
which  is  a  condition  precedent  to  his  being 
bound  by  the  last  covenant.  The  plaintiff 
has  therefore  charged,  and  recovered  dam- 
ages upon,  a  breach  of  a  covenant,  which 
is  not  shewn  in  his  declaration  to  have  oc- 
curred, but  which,  as  set  out,  is  inchoate 
and  incomplete,  for  want  of  this  last-men- 
tioned circumstance. 


It  is  clear  that  a  breach  should  be  so  set  out 
as  that  it  may  clearly  appear  to  be  within 
the  covenant;  and,  also,  that,  where  a  cov- 
enant is  in  the  alternative,  the  breach 
493  should  be  assigned  as  *to  both  parts 
thereof.  This  doctrine  is  found  in  1 
Esp.  N.  P.  363—366,  and  is  decisive  against 
the  sufficiency  of  the  present  declaration. 

On  this  ground,  then,  (without  entering 
into  the  other  points  stated  in  the  argu- 
ment,) I  am  of  opinion  to  affirm  the  judg- 
ment of  the  District  Court. 

JUDGE  FLEMING  was  of  opinion,  for 
the  reasons  stated  by  the  other  Judges,  that 
the  County  Court  erred  in  admitting  the 
paper  in  evidence.  He  also  concurred  with 
Judge  Roane  in  pronouncing  the  declara- 
tion essentially  defective. 

Judgment  of  the  District  Court  unani- 
mously affirmed. 


Humphreys'  Administrator  v.  M'Clen- 

achan's  Administrator  and  Heirs. 

Monday,  November  5, 18ia 

I.  Land  Warrants— Sale  of— DaflcleiKT*— Deduction  of 
Purchaae  noney.-if  by  a  sealed  instrument  a 
vendor  declare  that  he  has  sold  to  the  vendee  all 
his  rlffht  to  cerUin  land  warrants,  for  which  the 
surveyor's  receipt  has  been  taken:  that,  if  patents 
have  issaed  in  his  name,  he  will  transfer  the  same 
by  deed:  and.  if  not,  desires  that  they  may  issne 
to  the  vendee:  afirreeinjr  to  pay.  or  deduct  from 
the  purchase-money,  all  expenses  which  have 
accrued:  he  is  bound  to  make  a  deduction  for  a 
deficiency  resulting-  from  a  previous  contract,  by 
his  acrent,  to  allow  the  locator  one  third  of  the 
land:  though  such  contract  was  not  known  to  him 
at  the  time  ot  his  barg-ain  with  the  vendee,  to 
whom  it  was  equally  unknown. 


(a)  1  Wash,  im 
V  R,  1  Mnnf— 13 


*Sale  of  Land— Warranty— Eviction— Measure  of  Dam. 

When  there  is  a  sale  of  land  with  covenant 
of  g-eneral  warranty  and  the  purchaser  is  evicted 
from  part  of  the  land  by  a  third  person  holding-  a 
paramount  title,  the  measure  of  damag-es  is  such  a 
portion  of  the  purchase  money  as  the  relative  value 
of  the  land  lost  bears  to  the  price  of  the  whole  land. 
Butcher  v.  Peterson,  26  W.  Va.  455,  citinsr  the  prin- 
cipal case. 

Where  a  freehold  estate  has  been  conveyed  with 
warranty  and  the  warrantee  is  afterwards  evicted, 
the  proper  measure  of  damag-es  is  the  value  of  the 
land  at  the  time  of  the  warranty,  and  not  at  the 
time  of  the  eviction.  Stout  v.  Jackson,  2  Rand.  133. 
In  this  case,  the  question  as  to  the  measure  of  com- 
pensation in  the  case  of  a  warranty  of  a  freehold 
estate,  and  the  eviction  of  the  warrantee  Is  dis- 
cussed at  some  leng-th  and  the  cases  decided  in 
Virginia  previously  touching-  this  point  are  re- 
viewed: thoug-h  JuDGS  Grbsk  said  that  the  question 
had  never  before  been  the  subject  of  direct  adjudi- 
cation in  Virginia.  The  principal  case  was  discussed 
at  pp.  187, 189. 105.  In  Threlkeld  v.  Fitzhuffh,  SLeiffh 
451,  this  question  was  ag-ain  presented  to  the  Court 
of  Appeals  of  Virginia.  Judgs  Cabb  said  the  ques- 
tion was  an  open  one:  for  thong-h  in  Mills  v.  Bell,  8 
Call  880:  Nelson  v.  Matthews,  2  Hen.  &  M.  IM.  and 
Humphreytv.  M'Clenachan,  1  Mwnf.  403,  the  point  was 
incidentally  touched,  It  was  not  before  the  court, 
nor  at  all  involved  in  the  decision  of  these  cases. 
In  regard  to  Stoat  v.  Jackson,  2  Rand.  182,  men- 
tioned above,  Judgs  Carr  said  that  the  question 
was  before  the  court  In  that  case  and  elaborately 
argued  by  the  Judg-es,  but  that  the  court  consisted 
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4.  Sale  of  Land— Defldency—lflJaoctloBt— Decree.— On 

a  bill  of  injunction  exhibited  by  the  administrator 
•of  the  purchaser  of  a  tract  of  land,  acrainst  the 
administrator  and  heirs  of  the  vendor,  (in  whom 
the  leffal  title  remains,)  claiming-  compensation 
for  a  deficiency,  credits  for  payments  and  a  con- 
veyance; the  Court,  on  allowing  the  compensa- 
tion and  the  credits,  may  decree  that  the 
defendants  shall  convey  their  title  to  certain 
trustees  to  be  by  them  conveyed  to  the  heirs  of 
the  purchaser,  (thoutrh  not  parties  to  the  suit)  if 
the  balance  of  the  purchase-money  be  paid  on  or 
before  a  certain  day;  and  if  not.  with  power  to 
sell  as  much  of  the  land  as  may  be'  sufficient  to 
pay  such  balance,  and  to  convey  the  residue,  if 
any,  to  the  said  heirs. 

3.  Same— Eviction- Role  of  Compensation.- in  case  of 
eviction,  after  a  conveyance  made  with  warranty, 
the  value  of  the  lost  land,  as  at  the  time  of  the 
eviction,  ffives  the  rule  by  which  the  vendee  is  to 
be  remunerated:  but,  when  the  contract  is  ex- 
ecutory, a  Court  of  Equity  will  adjust  it,  upon 
principles  of  equity  according*  to  the  circum- 
stances. 

4.  Same -Deficiency— Rule  of  Compensation.— In  case 
of  a  deficiency,  the  value  at  the  time  of  the  con- 
tract ffives  the  rule;  of  which  the  purchase-money 
is  the  standard,  where  it  does  not  appear  that  the 
actual  value  was  different. 

Upon  an  appeal  from  the  Superior  Court 
of  Chancery  for  the  Staunton  District. 

Alexander  M'Clenachan,  on  the  3d  day  of 
October,  1795,  entered  into  an  agreement 
with  Alexander  Humphreys,  in  the  follow- 
ing words,  under  his  hand  and  seal.  **I 
have  this  day  sold  to  Alexander  Humphreys, 
his  heirs  and  assigns,  for  value  received, 
all  and  every  emolument  arising  from  two 
land  warrants,  one  for  6,666  2-3  acres,  is- 
sued to  me,  and  in  my  name,  and  4,000  is- 
sued to,  and  in  the  name  of  William  I^ng, 
for  services  in  the  late  army  against  Great 
Britain,  as  officers  in  the  Continental  and 
Virginia  State  lines,  as  per  receipt 
494  of  R.  C.  ^Anderson.  All  my  right, 
title,  interest,  claim  and  demand,  in 
and  to  the  same,  I  hereby  transfer  to  the 
said  Alexander  Humphreys.  And  if  patents 
have  issued  in  my  name  therefor,  I  will 
transfer  the  same  by  deed :  if  not,  I  desire 
that  patents  or  grants  may  issue  to  him  the 
said  A..  H.  for  it*;  and  all  and  every  ex- 
penses that  have  accrued  before  this  date, 
I  will  pay  or  deduct  from  the  money  due 
me  for  this  land.*'  Neither  price,  nor  the 
terms,  or  periods  of  payment  are  noticed  in 
this  agreement. 

On  the  21st  of  the  same  month,  it  appears 
by  an   exhibit  in    this  cause,   that  M'Clen- 


of  three  members  only,  and  one  dissenting,  the 
judgment  did  not  settle  the  law.  The  question  was 
asrain  taken  up  by  the  court  and  discussed  and  the 
rule  was  laid  down  that  the  purchaser  upon  evic- 
tion is  only  entitled  to  the  purchase  price  paid,  with 
interest  from  the  date  of  eviction,  and  costs.  This 
definite  fixed  rule  decided  on  in  Threlkeld  v.  Pltz- 
husrh.  2  Leliirh  451,  has  never  since  been  departed 
from  in  Virginia.  Foot-note  to  Threlkeld  v.  FItz- 
huffh,  2  Leiffh  451,  collecting  authorities  in  point 

See  also,  foot-note  to  Thompson  v.  Guthrie,  9  Leirh 
101. 

The  principal  case  was  also  cited  in  Pate  v. 
M'Clure.  4  Rand.  176:  Cabell  v.  Roberts,  6  Rand.  683. 

tinlunctlon.— See  monoirraphic  note  on  "Injunc- 
tions" appended  to  Claytor  v.  Anthony,  15  Gratt  618. 


achan  executed  an  instrument  under  his 
hand  and  seal,  upon  the  back  ot  a  copy  of 
survey  filed  in  the  register's  office  in  Ken- 
tucky, in  the  following  words :  **I  Alexander 
M'Clenachan,  of  Staunton,  for  and  in  con- 
sideration of  Henry  Rhodes  having  located 
the  within  lands,  (the  6,666  2-3  tract,)  do 
transfer  unto  him  the  said  H.  R.,  and  his 
heirs  and  assigns,  one  third  part  of  the  land 
contained  in  the  within  plat  and  certificate 
of  survey,  and  desire  a  patent  may  issue  in 
his  name,  for  that  part  of  the  said  tract." 
A  patent  issued  on  the  22d  of  March,  1797, 
to  M'Clenachan  and  Rhodes,  jointly,  for 
the  lands  in  the  survey  mentioned. 

A  letter  from  Robert  Brecken ridge,  of 
Kentucky,  dated  November  8,  1795,  and  di- 
rected to  Alexander  Humphreys,  mentions 
''that  the  writer  had,  a  few  days  before, 
heard  of  his  having  purchased  all  M'Clen- 
achan's  land  in  that  State,  without  regard 
to  his  previous  engagements,  and  proceeds 
to  inform  him  that  the  larger  tract  was  In- 
cated  under  his  direction,  at  the  particular 
request  and  solicitation  of  M'Clenachan ; 
that,  before  the  locator  would  undertake 
the  business,  he  was  obliged  to  engage,  on 
the  part  of  M'Clenachan,  to  secure  to  him 
one  third  part  of  the  land :  and  suggests  a 
wish  that  Humphreys  would  mention  the 
matter  to  M'Clenachan,  and  that  one  third 
part  of  the  tract  there  alluded  to  should  not 
be  taken  into  the  accounts  between  them  ; 
or,  if  he  received  an  assignment  of  the 
whole,  that  it  might  be  upon  condition  of 
Humphreys'  satisfying  and  paying  the  lo- 
cator, according  to  his  and  Breckenridge's 
agreement.  This  letter  appears  to  have 
been  received  by  Humphreys,  and  some 
mention  of  it  appears  to  have  been  made  by 
him,  in  his  life-time,  to  M'Clenachan. 
When  he  died  does  noc  appear. 

After  the  death  of  M'Clenachan,  which 
took   place   in    February,  1796,  Humphreys 

brought  a  bill  in  Chancery  against 
495      his  administrator  *and  heirs,  in  which 

he  states  the  price  agreed  on  for  the 
lands  to  have  been  three  shillings  per  acre  7 
that  he  was  to  pay  1001.  in  cash,  and  for 
the  residue  bonds  were  given ;  and  that  he 
paid  the  money,  of  which  there  is  no  proof 
in  the  record.  He  proceeds  to  state  the  as- 
signment of  one  third  of  the  larger  tract  to 
Rhodes;  and  that  he  (Rhodes)  had  obtained 
a  patent  for  the  whole,  and  is  in  full  pos- 
session thereof:  that,  with  respect  to  the 
4,000  acres,  M'Clenachan  agreed  to  allow  the 
locator  one  third  part  thereof,  for  locating ; 
but  the  complainant  had  compounded  with 
him  for  121.  10s.  per  thousand  acres,  which 
he  expressly  charges  to  be  the  lowest  price ; 
the  usual  allowance  being  one  third  of  the 
land  itself:  that  the  administrators  have 
brought  suit  on  his  bond,  without  allowing- 
him  any  credit  for  the  deficiency  in  quan- 
tity, and  for  money  advanced  for  taxes  and 
expenses  thereon :  and  concludes  with  pray- 
ing for  a  proportionate  credit  for  one  third 
part  of  the  larger  tract,  to  which  the  locator 
Rhodes  had  a  title,  and  also  for  the  sum 
agreed  to  be  paid  for  locating  the  other 
tract  of  4,000,  amounting  to  501. ;  and  for  his 
other  advances,  &c. 

Humphreys  being  dead,  a  bill  of  revivor 
and  supplement  was  filed  by  his  adminis- 
trator,   suggesting,    among   other   things. 
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that  there  was  a  valuable  Salt-spring  upon 
the  land;  praying  an  injunction  to  the 
judgments  on  Humphreys'  bonds  to 
M'Clenachan,  and  for  a  specific  perform- 
ance of  the  original  contract,  as  far  as  it 
is  in  the  power  of  the  defendants  so  to  do; 
with  ample  compensation  for  such  part  as 
cannot  be  performed. 

The  Chancellor,  by  his  decree,  allowed  a 
credit  pro  rata,  according  to  the  price,  for 
the  one  third  of  the  larger  tract,  to  which 
Rhodes  was  entitled  for  locating  the  same ; 
and  121.  10s.  per  thousand  acres  for  the 
smaller  tract;  together  with  such  other 
claims,  for  payments,  as  the  complainant 
could  make  appear;  and  directed  an  ac- 
count: and  further  that  the  defendants 
should  convey  all  their  title  to  the  lands 
(and  procure  Rhodes  to  join  therein,  for 
whatever  title  he  may  have  to  more  than 
one  third  part  of  the  larger  tract)  to 
trustees  for  the  following  uses,  to  wit, 
that  if  the  plaintiff,  or  the  heirs  of  Hum- 
phreys, (who  are  not  parties  in  this 
suit,)  or  some  other  person  for  them, 
should,  on  or  before  a  certain  day,  pay  to 
the  administrator  of  M'Clenachan  the  bal- 
ance of  the  purchase-money,  (to  be  ascer- 
tained by  the  Commissioner's  report,)  with 
legal  interest  thereon,  then  the  trus- 
496  tees  to  convey  *the  legal  estate  to  the 
'  heirs  of  Humphreys;  otherwise,  they 
were  to  sell  as  much  of  the  lands  as  would 
t>e  sufficient  to  pay  the  debt,  and  to  convey 
the  residue,  if  any,  to  the  heirs  of  Hum- 
phreys. 

From  this  decree  the  administrator  of 
Humphreys  appealed. 

Wickham,  for  the  appellant,  contended, 
1.  That  Humphreys  was  entitled  to  a  de- 
duction for  the  deficiency,  in  proportion  to 
the  value  of  the  land,  and  not  the  price  he 
was  to  give.  He  bought  the  whole  land ; 
and  was  not  informed  that  the  locator  was 
to  have  part.  It  was  a  frequent  practice 
for  the  locators  to  have  compensation  in 
money:  there  was  no  reason  then  for  him 
to  think  that  Rhodes,  the  locator  in  this 
instance,  was  to  have  part  of  the  land. 
M'Clenachan's  assignment  to  Rhodes  was 
after  the  agreement  with  Humphreys,  and 
could  not  deprive  him  of  his  right  to  the 
benefit  of  his  bargain.  Rhodes's  equity 
was  against  M'Clenachan  only,  not  against 
Hamphreys,^  who  was  a  purchaser  without 
notice.  Humphreys  therefore  is  unques- 
tionably entitled  to  compensation ;  the  only 
question  being  about  the  rate  of  compensa- 
tion. The  case  of  Nelson  v.  Matthews, 
2  H.  A  M.  164,  furnishes  the  rule  so  far  as 
the  circumstances  of  that  case  are  appli- 
cable to  this,  and  shews  that  actual  value, 
and  not  the  purchase-money,  is  the  stand- 
ard. 

2.  The  value  at  the  time  of  the  contract 
is  not  the  proper  standard.  At  that  time 
M'Clenachan  had  not  disabled  himself  to 
comply  'with  the  contract.  The  land  was 
never  lost  by  Humphreys  until  March,  1797, 
when  the  patent  issued  to  M'Clenachan  and 
Rhodes  jointly.  The  value,  therefore,  at 
the  date  of  the  patent  is  what  we  contend 
for. 

3.  The  decree  was  wrong  in  directine  a 
conveyance  to  trustees,  and  a  sale  of  the 
land,  if  the  purchase-money   should  not  be 


paid.  Instead  of  this,  it  should  have  di- 
rected a  conveyance  to  the  heirs  of  Hum- 
phreys. However  equitable  the  decree  now 
in  question  might  have  been,  if  M'Clena- 
chan's  representative  had  sued  in  equity  for 
the  purchase-money,  the  case  is  different 
here.  The  bill  was  filed  by  the  administra- 
tor of  Humphreys  for  an  injunction  and 
specific  performance.  The  heirs  of  Hum- 
phreys, indeed,  were  not  before  the  Court, 
and  it  may  be  said  that  we  ought  to  have 
made  them  parties.  This  seems  to  have 
been  an  oversight  on  both  sides;  but  it  was 
irregular  to  enter  a  final  decree   until   the 

heirs  were  parties. 
497         *The    Attorney-General   and    Wirt, 

for  the  appellee,  endeavoured  to  get 
the  contract  itself  rescinded,  on  the  grounds 
that  it  did  not  appear  in  evidence  that  any 
money  had  been  paid  by  Humphreys  towards 
complying  with  the  bargain ;  that  M'Clen- 
achan was  in  habits  of  intoxication,  and 
was  said  •  by  some  of  the  witnesses  to  have 
been  drunk  at  the  time  the  contract  was 
made.  At  any  rate,  the  contract,  if  not  to 
be  rescinded,  ought  not  to  be  specifically 
enforced  in  a  Court  of  Equity,  being  unrea- 
sonable and  oppressive  ;(a)  and  Humphreys, 
the  party  now  praying  specific  execution 
having  shewn  a  backwardness  on  his 
part.(b) 

2.  If  the  contract  is  to  be  enforced,  it  is 
improper  to  make  any  deduction  on  account 
of  the  land  conveyed  to  Rhodes  the  locator. 
M'Clenachan  bargained  to  sell  Humphreys 
only  his  right  to  the  land,  such  as  it  was ; 
not  knowing  whether  it  stood  on  a  survey, 
or  patent;  and  subject,  of  course,  to  the  or- 
dinary deduction  for  compensation  to  the  lo- 
cator; which,  it  is  proved,  was  commonly 
one  third  of  the  tract.  The  word  **ex- 
penses"  in  the  agreement  related  to  office- 
fees  only ;  not  to  part  of  the  land.  Can  it 
be  believed  that  he  would,  if  in  his  senses, 
have  sold  the  land  for  three  shillings  per 
acre,  (which  soon  afterwards  rose  to  nine 
and  twelve  shillings,)  and  yet  have  bound 
himself  to  make  good  any  deficiency  that 
might  arise  from  the  locator's  claim.  The 
great  inadequacy  of  price  strengthens  the 
conclusion  that  such  could  not  have  been 
his  intention.  And,  if  Mr.  Wickham  be 
right  in  his  construction  of  the  contract, 
the  impossibility  of  M'Clenachan's  comply- 
ing with  it,  in  opposition  to  Rhodes'  prior 
equity,  furnishes  an  additional  reason  why 
it  should  not  be  specifically  enforced. 

3.  But,  if  there  ought  to  be  a  deduction, 
the  Chancellor  has  resorted  to  the  most 
equitable  criterion.  The  original  bill  itself 
claimed  no  more  than  a  **  proportionate" 
deduction,  which  must  be  understood  ac- 
cording to  the  value  at  the  time  of  the  con- 
tract; which  value  the  parties  themselves 
have  fixed  at  three  shillings  per  acre. 

4.  The  decree  was  right  in  holding  the 
land  liable  to  be  sold,  in  case  the  adminis- 
trator of  Humphreys  should  fail  to  pay  the 
purchase-money,  (c)    There  was   no  neces- 


(a)  1  Vern.  227,  Philips  v.  Duke  of  Bucks:  I  Fonb. 
80,  note  (o),  2  Eq.  Cas.  Abr.  p.  56.  c.  4,  Txistam  v. 
Melhulsb:  Ibid.  p.  19,  c.  14.  Kien  v.  Stukeley.  8 
Bro.  Pari.  Cases,  896,  S.  C.  6  Viner.  549,  pi.  12,  Squire 
V.  Baker.  Prec.  Ch.  638. 

(b)  1  Bro.  Pari.  Cases,  Hayes  v.  Gary  11;  2  Bro. 
Pari.  Cases,  447,  Wln^field  v.  Whaley,  Sudden,  248. 

(c)  Cole  V.  Scott,  2  Wash.  142. 
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Mty  to  make  his  heirs  parties ;  their  title 
being  merely  equitable.  Besides,  this  was 
not  a  bill  to  subject  the  land,  but  an  appli- 
cation to  the  discretion  of  a  Court  of 
Equity,  which  had  a  right   to   annex 

498  a  condition    to  its  *decree,  (by  which 
the     injunction      was    continued    in 

force,)  that,  if  the  administrator,  or  the 
heirs  of  Humphreys,  should  fail  to  pay  the 
money  by  a  certain  day,  the  land  should  be 
conveyed  to  trustees,  &c.  within  the  princi- 
ple of  the  rule  that  he  who  asks  equity  must 
do  equity.  This  was  a  favour  granted  the 
administrator  on  certain  terms.  However, 
if  the  heirs  ought  to  have  been  parties,  the 
plaintiff  was  to  blame  in  not  having  made 
them  so:  and  this  Court  might  now  modify 
the  decree  so  as  to  direct  that  if  he  do  not 
pay  the  money,  by  a  day  appointed,  the  in- 
junction be  dissolved ;  that  the  heirs  be  made 
parties,  and  the  land  ultimately  liable.  If 
such  a  decree  as  this  should  be  entered,  the 
appellant  ought  nevertheless  to  pay  the 
costs;  the  appellee  being  the  party  sub 
stantially  prevailing,  (a) 

Wickham,  in  reply.  If  the  bargain  is 
void,  we  are  surely  entitled  to  an  injunction 
to  the  judgments  at  law.  M'Clenachan'a 
administrator  enforces  the  contract  by  suing 
on  the  bonds;  yet  attempts,  in  equity,  to 
iset  aside  the  contract  I  If  it  De  binding  on 
one  party,  it  surely  is  so  on  the  other. 

We  admit  that  M'Clenachan  sold  only 
his  own  right.  But,  having  previously 
parted  with  one  third  of  the  land,  he  ought 
to  make  good  the  deficiency ;  for  his  assign- 
ment to  Rhodes  was  a  fraud  upon  us. 
Humphreys  was  not  guilty  of  any  back- 
wardness in  fulfilling  the  contract  on  his 
part ;  since,  until  a  title  was  made,  he  was 
not  bound  to  pay  a  farthing.  The  rule  in 
equity  is  always  to  grant  an  injunction  to 
relieve  against  the  demand  of  the  money, 
where  the  vendor  is  unable  to  make  a  com- 
plete title.  JoUiffe  v.  Hite,  1  Call,  301 ; 
Quesnel  v.  Woodlief,  2  H.  &  M.  173,  and 
Nelson  v.  Matthews,  Ibid.  164,  were  all 
cases  of  injunctions  to  protect  the  purchaser 
from  being  compelled  to  pay  the  money.  If 
it  had  been  paid,  M'Clenachan's  adminis- 
trator might  have  disposed  of  it  in  the  way 
of  administration ;  and  the  administrator  of 
Humphreys  might  not  be  permitted  to  re- 
cover it  back,  in  case  the  land  should  be 
lost;  because  he  ought  to  have  stopped  it 
in  the  first  instance. 

The  only  question  in  the  cause  is  the  rate 
of  compensation.  This  must  be  the  value 
of  the  land  at  the  time  of  the  contract  at 
least;  but,  in  my  opinion,  it  ought  to  be 
the  value  at  the  date  of  Rhodes'  patent, 
which  may  be   denominated  the  time 

499  of  our*eviction.*  We  were  not  bound 
to  prove  the  precise  value  at  the  last- 
mentioned  period:  it  sufficiently  appears 
that  it  was  more  than  the  rate  at  which 
Humphreys  purchased.  The  exact  amount 
can  be  ascertained  by  reference  to  a  Com- 
missioner or  a  Jury. 

Saturday,  November  16.  The  Judges  pro- 
nounced their  opinions. 


(a)  EUzey  v.  Lane's  Execatrix,  2  H.  &  M.  S80. 
•Note. -It  did  not  appear  that  Humphreys  was 
ever  In  possession  of  tlie  land.— Note  in  Original 
Edition. 


JUDGE  TUCKER  stated  the  case  a» 
above,  and  proceeded  as  follows : 

The  point  most  strongly  contested  in  this 
Court  was,  whether  Humphreys  was  entitled 
to  a  compensation  for  the  deficiency  of  the 
larger  tract,  (the  equitable  title  to  which 
was,  at  the  time  of  the  contract,  in 
Rhodes,)  according  to  the  average  price  of 
the  whole,  or  according  to  the  specific  value 
of  the  land  when  Rhodes  acquired  his  legal 
title  thereto,  by  the  patent  from  the  Gov- 
ernor of  Kentucky.  Mr.  Wickham  con- 
tended for  the  latter. 

The  price  of  lands  must,  in  all  cases  be- 
tween the  seller  and  the  purchaser,  be  con- 
sidered as  the  just  value  thereof  at  the  time 
of  the  contract,  regard  being  had  to  the 
terms  and  mode  of  payment  agreed  on  be- 
tween them :  in  other  words,  the  price  is  the 
value,  as  agreed  on  by  the  parties  them- 
selves :  if  the  contract  be  executory  on  both 
sides,  the  party  who  hath  not  yet  fulfilled 
his  own  engagements,  comes  with  an  ill 
grace  before  a  Court  of  iCquity  to  demand 
ample  compensation,  or,  more  properly 
speaking,  vindictive .  damages  against  the 
other  party  for  any  deficiency  or  failure  on 
his  part.  Although  M'Clenachan,  either 
from  want  of  information  of  Brecken- 
ridge's  contract  with  Rhodes,  on  his  be- 
half, or  from  some  other  cause,  is  alleged 
to  have  sold  Humphreys  the  whole  ol  the 
larger  tract,  instead  of  that  part  only  to 
which  he  was  justly  entitled,  that  circum- 
stance does  not  so  clearly  appear  from  the 
words  of  the  contract  itself,  which  only  im- 
ports to  convey  all  his  title,  interest,  claim 
and  demand,  and  every  emolument  arising- 
from  two4and-warrant8  therein  mentioned. 
It  must  not  be  forgotten  that  these  warrants 
are  assignable  by  law.  It  does  not  appear 
he  then  knew  they  were  even  located ;  he 
could  not  then  be  supposed  to  intend  spe- 
cifically to  warrant  the  quality  of  the  lands 
upon  which  they  might  be  located:  and, 
without  some  reference  to  quality  and 
quantity,  as  connected  with  each  other,  no 
calculation  of  value,  independent 
500  ^of  the  price,  can  possibly  be  formed. 
I  therefore  think  the  Chancellor*s  de- 
cree correct  in  making  the  price  per  acre 
the  standard  by  which  the  abatement  from 
the  price  is  to  be  made,  in  regard  to  the 
larger  tract. (b)  With  respect  to  the  leaser 
tract,  the  only  inconvenience  or  expense 
which  Humphreys  has  been  exposed  to,  as 
far  as  appears  by  this  record,  was  the  com- 
pensation of  121.  10s.  per  thousand  acres 
paid  to  the  locator.  This,  according  to  the 
very  terms  of  the  contract,  M'Clenachan 
had  agreed  to  deduct  from  the  amount  of 
Humphreys*  bonds.  More,  the  latter  could 
on  no  principle  be  entitled  to,  as  was  de- 
cided, I  believe,  in  the  case  of  Hull  v. 
Cunningham's  executors,  last  term,  (c)  I 
approve  also  of  the  remainder  of  the  de- 
cree, though  some  objections,  not  appear- 
ing upon  the  record,  might,  perhaps,  have 
been  taken  to  it. 

JUDGE  ROANE.  In  the  case  of  Mills 
V.  Bell,  3  Call,  326,  it  was  resolved  by  this 
Court  that,  in  the  case  of  an  eviction  after 
a   conveyance   made   with    warranty,    the 


(b)  See  Nelson  y.  Matthews,  2  H.  &  M.  164. 

(c)  Ante,  p.  53a 
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valne  of  the  lost  land,  as  at  the  time  of 
eviction,  should  give  the  rule  by  which  the 
vendee  is  to  be  remunerated;  for  that  *^the 
purchaser  is  entitled,  on  the  covenant,  to 
the  increased  value  of  the  estate,  as  well  as 
for  any  improvements  he  may  have  made 
on  it,  but  that  when  the  contract  is  execu- 
tory, a  Court  of  Equity  will  adjust  it  upon 
principles  of  equity  according  to  the  cir- 
cumstances." 

Under  the  last  branch  of  this  position  the 
said  case  of  Mills  v.  Bell  was  adjusted.  In 
the  case  of  Nelson  v.  Matthews,  2  H.  &  M. 
164,  it  was  held  that  the  actual  value  at  the 
time  of  the  contract  should  give  the  rule. 
This  case,  however,  is  supposed  not  to  be 
in  opposition  to  the  principle  laid  down  in 
Mills  V.  13ell,  (ut  supra,)  as  it  was  the  case 
of  a  deficiency  in  the  quantity  of  laud  sold, 
and  not  an  eviction  of  any  part  of  that  ac- 
tually conveyed  by  the  deed.  There  was 
no  subject,  therefore,  quoad  the  matter  in 
controversy,  the  value  of  which  could  have 
increased,  or  on  which  improvements  could 
have  been  placed :  the  giving  the  purchaser, 
therefore,  the  value  of  his  purchase  at  the 
time,  with  interest,  would  do  him  ample 
justice.  This  last  case  is  analogous  to  the 
one  t>efore  us;  and  the  value  of  the  deficient 
land,  as  at  the  time  of  the  purchase,  should 
give  the  rule  in  this  case  as  in  that :  but, 
as  it  is  not  objected  that  the  price  con- 
tracted for  is  greater  or  less  than  the  real 
valne  at  the  date  of  the  contract,  I 
501  *see  no  reason  to  depart  from  that  in 
the  present  instance;  and  am  for 
aflBrming  the  decree. 

The  case  of  Farley  v.  Shippen,  Wythe's 
Rep.  p.  135,  is  conclusive  as  to  the  power 
of  the  Court  over  lands  lying  in  another 
state,  where  the  persons  decreed  against  are 
within  its  jurisdiction.  It  is  true  that  the 
commissioners  or  agents  who  are  to  carry 
the  decree  into  execution  ought  to  be  within 
the  jnrisdiction,  so  as  to  be  amenable  to  the 
process  of  the  Court.  In  point  of  fact,  I 
believe  that  the  commissioners  in  this  case 
do  reside  out  of  the  limits  of  the  Common- 
wealth ;  but,  as  this  does  not  appear  of  rec- 
ord, it  is  not  for  us  to  take  the  objection. 

JUDGE  FI^EMING.  It  is  the  unanimous 
opinion  of  the  Court  that  the  decree  be 
affirmed.  

*  Hooe  V.  Tebbs  and  Wife. 

Wednesday,  October  81, 1810. 

1.  PrUoB-BiMMids  Bond— Suit  on— Judffment— Effect 
OB  Sheriff.— If ,  In  a  snit  upon  a  prlson-bonnds  bond, 
a  Court  poBsesslnir  competent  jurisdiction  ad- 
judge  tlie  bond  yoid:  tlie  plaintiff  may  sue  the 
Sheriff  withoat  appealing*  from  the  judgment 
thontrh  erroneous. 

a.  Sesie-Ssaie— Same— Seme.— In  such  case  the 
Sheriff,  thonffh  not  a  party  to  the  salt  on  the  bond, 
is  bonnd  by  the  jadsment:  unless  he  can  prove  it 
was  obtained  by  collusion. 

3.  Escape  of  Prisoner— Action  sfalnst  Sheriff— Verdict 
— Satfidency.*— In  an  action  airainst  the  Sheriff  for 


an  escape,  a  verdict  in  general  terms,  for  the 
plaintiff,  is  not  sufficient  to  authorize  a  judgment: 
notwithstanding  the  charge  in  the  declaration  be, 
that  the  Sheriff  took  a  defective  prison-bounds 
bond,  and  thereupon  voluntarily  permitted  the 
prisoner  to  escape:  and  issue  be  joined  on  the 
plea  of  not  guilty.  An  express  finding  by  the  Jury 
according  to  the  act  of  1792  concerning  escapes, 
is  absolutely  necessary. 

4.  PrisoB*Bounds  Bond— Sufficiency  of.t— It  seems, 
that  a  prison-bounds  bond,  taken  payable  to  the 
plaintiff,  is  g-ood  at  common  law,  and  an  action 
may  be  maintained  upon  it 

5.  Same— Seme.— Quaere,  whether  it  be  not  also  good 
under  the  act  of  Assembly? 

This  was  a  special  action  on  the  case  in 
the  Dumfries  District  Court,  by  William 
Tebbs,  and  Victoria  his  wife,  against  Ber- 
nard Hooe,  sen.  late  Sheriff  of  Prince  Wil- 
liam County.  The  declaration  charged  that 
the  plaintiffs  had,  in  a  certain  action  of 
trespass,  assault  and  battery,  obtained  a 
judgment,  and  sued  out  a  writ  of  capias  ad 
satisfaciendum,  against  one  Daniel  Tebbs, 
which  was  delivered  to  George  I/ane,  one  of 
the  defendants'  deputies,  to  execute,  who 
thereupon  took  the  body  of  the  said  Daniel 
Tebbs  in  execution;  and  that  the  said 
George I/ane,  '^contriving,  and  unjustly  in- 
tendinc:,  contrary  to  the  duties  of  his  office, 
to  hurt,  injure,  and  deprive  the  plaintiffs 
of  the  means  and  remedy  of  obtaining  their 
damages  and  costs  aforesaid,  afterwards, 
(the  said  Daniel  Tebbs  being  still  in  cus- 
tody, &c. )  did  receive  and  take   of  the  said 

Daniel  Tebbs,  together  with  Wil- 
502      loughby  Tebbs    *as    his    security,    a 

prison -bounds  bond  payable  to  the 
plaintiffs,  (and  not  to  the  Sheriff,")  which 
was  set  forth  in  hxc  verba :  *  'and  there- 
upon the  said  Lane,  without  the  license  of 
the  plaintiffs,  and  against  their  will,  con- 
trary to  the  duties  of  his  office,  freely  and 
voluntarily  permitted  and  suffered  the  said 
Daniel  Tebbs  to  escape,  and  go  at  large, 
out  of  the  custody  of  the  said  I^ane,  so  be- 
ing Deputy  Sheriff  as  aforesaid,    whereso- 


•Eecape  of  Prisoner— Action  effslnet  Sheriff —Verdict 
-SofHcleocy.-In  Vanmetcr  v.  Giles,  1  Rob.  846,  it  is 
said:  "The  ludirment  rendered  for  the  plaintiff 
was  moreover  wrouff.  because  the  verdict  did  not 
expressly  find  that  the  prisoner  escaped  with  the 
consent  or  through  the  nefliffence  of  the  sheriff. 


Our  statute  concerning-  escapes  Is  clear  and  explicit, 
that  no  judgment  shall  be  entered  agrainst  any 
sheriff  in  any  snit  brought  upon  the  escape  of  any 
debtor  in  his  custody,  unless  the  Jury  who  shall  try 
the  issue  shall  expressly  find  that  the  prisoner  did 
escape  with  the  consent  or  through  the  neg-lig-ence 
of  the  sheriff,  or  that  he  mig-ht  have  been  retaken, 
and  that  the  sheriff  neglected  to  make  immediate 
pursuit  This  peremptory  mandate  applies  to  aU 
actions  against  the  sheriff,  and  of  course  his  sure^ 
ties,  of  whatever  nature  or  form,  founded  upon  an 
escape;  and  if  not  strictly  complied  with,  the  defect 
cannot  be  supplied  by  any  Intendment  or  conclu- 
sion, in  favor  of  a  g-eneral  verdict,  from  the  plead- 
ings or  issue:  as  was  held  by  this  court  in  Hooe  v. 
Tebbt,  1  Munf.  601.'*  To  the  point  that,  where  the 
declaration  charg-es  the  sheriff  with  a  voluntary 
escape,  who  pleads  not  guilty,  a  g-eneral  verdict  for 
the  plaintiff  does  not  warrant  a  Judg-ment  affalnst 
the  defendant,  the  principal  case  was  cited  in  Stone 
V.  Wilson,  lOGratt  686l 

The  principal  case  was  cited  with  approval  ou 
this  point,  but  distinguished  from  the  case  at  bar, 
in  Burley  v.  Griffith,  8  Leiffh  448. 

tPrlson-Bonnds  Bond— Sufficiency  of.— See  the 
principal  cafie  cited  in  Porter  v.  Daniels,  11  W.  Va. 
254.267. 
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ever  he  would,  the  plaintiffs   being'   wholly 
unRatisfied  for  their  damages,"  &c. 

The  declaration  charged,  moreover,  that 
the  plaintiffs  thereafter  brought  an  action 
in  the  said  District  Court  on  the  said  bond ; 
and  that,  by  the  judgment  of  the  Court,  the 
said  bond  was  declared  to  be  illegal,  and 
that  an  action  was  not  sustainable  thereon  ; 
by  reason  of  which  premises  the  plaintiffs 
had  never  received  and  recovered  their  dam- 
ages and  costs  first  mentioned,  but  had 
been  run  to  great  trouble  and  expense  in 
prosecuting,  and  discharging  the  costs  ac- 
cruing on  the  action  sued  out  by  them  on 
said  bond,*'  Ac, 

The  defendant  pleaded  not  Ruilty ;  and, 
issue  being  joined,  a  verdict  was  found  in 
the  following  words:  **We  of  the  Jury  find 
for  the  plaintiffs,  and  do  assess  their  dam 
age  to  one  hundred  and  eight  pounds,  five 
shillings."  A  motion  was  made  in  arrest 
of  judgment;  1.  ^'Because  the  Jury  who 
tried  the  issue  had  not  expressly  found  that 
Daniel  Tebbs  the  prisoner  did  escape  with 
the  consent,  or  through  the  negligence  of 
the  defendant,  or  his  officer;  or  that  he 
might  have  been  retaken,  and  that  the  de- 
fendant and  his  officer  neglected  to  make 
immediate  pursuit;"  and,  2.  ^'Because  the 
whole  proceedings  were  erroneous  and  ir- 
regular." The  Court  overruled  the  motion, 
and  gave  judgment  for  the  plaintiffs:  the 
defendant  appealed. 

Botts,  for  the  appellant,  made  three  points ; 
1.  That  the  prison-bounds  bond  set  out  in 
the  declaration  was  a  valid  one.  The  2l8t 
section  of  the  act  of  1748,  c.  8, (a)  repealed 
in  1793, (b)  (under  which  this  bond  was 
taken,)  does  not  expressly  say  to  whom  it 
should  be  payable ;  but  the  strong  implica- 
tion is,  to  the  plaintiff;  the  act  not  requir- 
ing it  to  be  payable  to  the  Sheriff.  In  like 
manner,  the  law  relating  to  forthcoming 
bonds,  (c)  though  it  uses  the  expression, 
*4f  the  owner  of  such  goods  and  chattels 
shall  give  sufficient  security  to  such 
Sheriff,"  &c.  has  always  been  construed  as 
requiring  such  bonds  to  be  made 
503  ''payable  to  the  plaintiffs."  It  *is 
true  that,  by  the  act  of  1764,  c.  6,  s. 
l,(d)  the  Sheriff  is  directed  to  assign  over 
and  deliver  the  prison-bounds  bond  to  the 
plaintiff:  but  this  only  shews  that  the  I^eg- 
islature  supposed  the  bond  might  be  taken 
payable  to  the  Sheriff;  not  that  the  law  re- 
quired it.  Indeed,  it  answers  every  bene- 
ficial purpose  to  take  it  to  the  plaintiff,  or 
to  the  Sheriff  for  his  benefit.  The  7th  sec- 
tion of  the  act  of  1748,  c.  6,(e)  does  not 
vitiate  this  bond;  first,  because  it  was 
taken  under  the  authority  of  the  before- 
mentioned  act  of  Assembly;  and,  secondly, 
because  the  clause  now  in  question  relates 
only  to  bail-bonds  or  bonds  for  '  'appear- 
ance." The  same  construction,  viz.  that 
it  related  only  to  persons  arrested  on  mesne 
process,  was  given  in  England  to  the  stat- 
ute 23  Hen.  VI.  c.  9;  from  which  ours  is 
copied. (f) 

But  in  many  cases  where   a    bond  is    not 


(a)  Edit  of  1700,  p.  IM. 

(b)  1  Rev.  Code,  c  161,  s.  87.  p.  808. 

(c)  Edit  of  1700,  p.  194. 8.  18,  1  Rev.  Code,  p.  208,8.  IS. 

(d)  Edit  of  1700.  p.  440, 1  Rev.  Code.  c.  70,  s.  2,  p.  110. 

(e)  Edit  of  1700.  p.  184. 1  Rev.  Code,  c.  80.  8. 17.  p.  122. 

(f)  0  Bac  Abr.  (Qwill.  edit)  170.  1  Term  Rep.  422. 
Rogers  v.  Reeves. 


sufficient,  under  the  act  of  Assembly,  to 
authorize  a  motion  in  a  summary  way,  it 
has  been  decided  that  an  action  may  be 
maintained  upon  it  at  common  iaw:(g)  par- 
ticularly, where  a  statute  requires  a  bond 
to  be  taken  payable  to  the  plaintiff,  it  ia. 
valid  as  a  common  law  bond,  though  taken 
to  the  Sheriff:  the  converse  of  which  rule 
ought  equally  to  hold  good. 

2.  The  judgment  in  the  suit  on  the  bond, 
to  which  the  present  appellant  was  no  party*, 
ought  not  to  bind  him ;  especially  as  that 
judfirment  was  illegal. (h) 

3.  The  verdict  of  the  Jury  in  this  suit  ia 
imperfect,  in  not  expressly  nnding  that  the 
debtor  escaped  with  the  consent  or  through 
the  negligence  of  the  Sheriff. (i)  The 
Clerk's  entry  that  the  Jury  found  the  de- 
fendant **  guilty  in  manner  and  form  as. 
charged  in  the  declaration,*'  is  merely  the 
clerical  form  of  recording  the  verdict,  but 
does  not  satisfy  the  act  of  Assembly.  At 
common  law,  it  would  be  otherwise.  On  a 
general  verdict  of  "guilty,"  the  Court 
would  adjudge  that  the  Sheriff  had  been 
g^uilty  of  voluntarily  permitting  the  escape 
of  the  prisoner.  But  this  act  goes  farther  ; 
and  for  wise  reasons.  A  Jury  might  shrink 
from  finding  a  voluntary  escape,  when 
through  hurry  or  inadvertency,  they  might 
find  a  general  verdict  for  the  plaintiff.  But, 
however  this  may  be,  the  words  of  the  act 
are  plain,  and  positive,  and  must  be  obeyed. 

Williams,  contra.  The  action  in  this  case 
may   be  considered,  either,  as  on  the  case 

for  a  voluntary  escape,  or,  (more 
504      properly, )  *^as  against  the  Sheriff  for 

misfeasance  in  office,  in  takings  a 
bond  which  was  not  such  as  the  law  re- 
quired. 

This  being  an  action  on  the  case,  the  ver- 
dict substantially  complied  with  the  law  : 
for  the  point  put  in  issue  by  the  plea  of 
*^  not  guilty"  was,  whether  the  defendant 
was  guilty  in  manner  and  form  as  charg^ed 
in  the  declaration ;  and  the  verdict  of  the 
Jury,  by  finding  the  issue  in  favour  of  the 
plaintiff,  expressly  found  that  the  defend- 
ant was  guilty  in  the  same  manner  and 
form.  How  far,  indeed,  the  act  of  Assem- 
bly is  applicable  to  actions  on  the  case  for 
escapes,  might  be  questioned;  since,  in 
such  actions,  the  Jury  inquire  into  all  the 
circumstances,  and  give  such  damages  aa 
they  may  deem  pioper;(k)  whereas,  in  debt^ 
for  an  escape  they  must  give  the  whole 
debt.  In  the  last-mentioned  action  a  spe- 
cial finding  by  the  Jury,  that  the  escape 
was  voluntary,  may  he  requisite  because  the 
plea  of  nil  debet  does  not  expressly  put  that 
point  in  issue.  But,  in  the  action  on  the 
case,  it  is  otherwise;  a  finding  to  the  same 
purport  being  sufficient ;  for  the  legislature 
have  not  pretended  to  prescribe  the  form, 
but  the  substance  of  the  verdict.  The  case 
of  Johnson  v.  Macon,  1  Wash.  4,  is  not  like 
this;  having  been  decided  on  the  ground  of 
there   being   no   proof  of  an  actual  escape. 


(g")  Johnsons  v.  Meriwether.  8  Call,  628:  Hewlett  v. 
Cb  amber  lay  ne,  1  Wash.  807;  Beale  v.  Downman,  1 
Call.  249. 

(h)  1  Call,  61,  Drewv.  Anderson;  Runn.  on  Eject 
304,887. 

(i)  1  Rev.  Code,  c  79,  s.  8,  p.  119;  Johnson  v.  Macon„ 
1  Wash.  4. 

(k)  Bonafons  v.  Walker,  2  Term  Rep.  126,  1  Vent. 
211,  217. 
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In  that  case,  too,  it  is  said  that  *^the  con- 
sent or  neg^ligence  of  the  Sheriff,  thoug^h 
made  necessary  by  the  act  of  Assembly, 
ought  to  be  presumed,  unless  on  the  Sheriff's 
part,  a  tortious  escape  be  shewn,  and  that 
fresh  pursuit  was  made." 

But,  secondly,  this  is  an  action  against 
the  Sheriff,  for  misfeasance  in  ofGice,  in 
taking  a  bond,  contrary  to  law,  to  the  in- 
jury of  the  plaintiffs.  The  fair  inference 
from  the  21st  section  of  the  act  of  1748,  c. 
8,  is,  that  the  Legislature  intended  the 
bond  (which  the  Sheriff  was  to  take)  to  be 
payable  lo  the  Sheriff;  because  the  law  did 
not  direct  it  to  be  taken  to  any  other  per- 
son. The  law  concerning  escapes(a)  puts 
this  beyond  a  doubt,  by  directing  the  prison- 
bounds  bond  to  be  assigned  to  the  cred- 
itor; whereas  forthcoming  and  replevin 
bonds  are  only  to  be  delivered  (not  as- 
signed) to  the  creditor,  or  to  be  returned  to 
the  Clerk's  ofiBce.  The  bond  being  payable 
to  the  plaintiff,  was  therefore  certainly  not 
good  as  a  statutory  bond ;  and,  if  it  were 
good  as  a  common  law  bond,  the  Sheriff  is 
not  thereby  cleared  from  responsibility ;  for 
it  was  his  duty  to  take  such  a  bond  as  the 
statute  required.  The  plaintiff  had  his 
election  to  sue  either  the  obligor,  or 
505  the  ^Sheriff.  But  the  case  of  Syme 
V.  Griffin (b)  is  a  plain  authority  to 
shew  that  this  bond  was  utterly  void. 

Botts,  in  reply.  I  admit  that  the  ver- 
dict, finding  the  defendant  guilty,  did 
find  the  declaration  in  substance.  Never- 
theless, the  legislature,  intending  to  re- 
form the  common  law  in  this  particular, 
demands  an  express  declaration  from  the 
mouths  of  the  Jury,  that  it  was  a  voluntary 
or  negligent  escape,  or  that  there  was  not 
fresh  pursuit.  Where  the  words  of  a  stat- 
ute are  plain,  consequences  are  not  to  be 
regarded;  for  this  would  be  to  usurp  legis- 
lative authority  ;(c)  and  this  act  is  penned 
in  terms  precluding  all  possible  ambiguity. 
In  Johnson  v.  Macon,  1  Wash.  6,  the  Pres- 
ident of  this  Court,  in  reference  to  the  same 
act,  says,  the  finding  that  the  escape  was 
volnntary,  or  negligent,  must  be  express. 
The  two  arguments  offered  by  Mr.  Wil- 
liams and  myself  shew  strongly  that  it 
makes  no  difference  whether  the  bond  was 
griven  to  the  Sheriff  or  plaintiff;  the  law  not 
having  directed  which.  Why  should  the 
Sheriff  be  more  naturally  designated  as  the 
obligee  than  the  plaintiff?  The  plaintiff 
ifi  this  case  accepted  the  bond,  and  made 
bis  election  by  suing  the  obligor.  The 
bond,  being  good  at  common  law,  was 
as  beneficial  to  the  plaintiff,  as  if  taken 
according  to  the  act  of  Assembly;  the 
mode  of  proceeding  and  recovery  being  the 
same. 

JUDGE  TUCKER  stated  the  case,  and 
proceeded.  The  motion  in  arrest  of  judg- 
ment in  this  case  seems  to  have  been 
founded  upon  the  third  section  of  the  act 
concerning  the  escape  of  debtors,  (d)  which 
declares  that  no  judgment  shall  be  entered 
against  any  Sheriff,  or  other  officer,  in  any 
suit  brought  upon  the  escape  of  any  debtor 


(a>  1751.  C.  6.  8.  1,  Edit  of  1700,  y.  446. 

(b)  4  H.  ft  M.  237. 

(c)  6  Bac.  S91,  (QwiU.  edit)  1   Term  Rep.  728,  The 
KlDcr  ▼.  Hoflrtr 

(d>  1  Rev.  Code.  c.  79. 


in  his  or  their  custody,  unless  the  Jury, 
who  shall  try  the  issue,  shall  expressly 
find  that  such  debtor  did  escape  with  the 
consent,  or  through  the  negligence  of  such 
Sheriff;  or  that  such  prisoner  might  have 
been  retaken,  and  that  the  Sheriff  and  his 
officers  neglected  to  make  immediate  pur- 
suit. 

I  conceive  that  there  is  no  principle  of 
the  common  law  more  generally  acknowl- 
edged, or  more  demonstrably  true,  than 
that,  whenever  the  defendant  in  any  action 
whatsoever  pleads  the  general  issue,  and 
relies  on  that  plea  only,  if  the  Jury  find 
a  general  verdict  for  the  plaintiff,  every 
material  fact,  allegation  and  averment, 
which  is  sufficiently  charged  in  the 
506  declaration  *to  support  an  action 
thereupon,  is  by  such  verdict  as  sub- 
stantially and  expressly  found  to  be  true, 
as  if  the  Jury  had  repeated  the  declaration, 
clause  by  clause,  verbatim,  in  their  ver- 
dict. And  this  is  proved  by  the  manner 
and  form  of  plesding,  which,  we  are  told 
by  Sir  Edward  Coke,  1  Inst.  115,  b.  affords 
one  of  the  best  arguments,  or  proofs  in 
law,  when  drawn  from  right  entries,  or 
course  of  pleading;  for  that  the  law  it- 
self speaketh  by  good  pleading.  Now  the 
right  entry,  or  course  of  pleading  in  this 
case  is,  that  the  defendant,  by  his  attorney, 
comes  and  defends  the  wrong  and  injury, 
and  saith  that  he  is  not  guilty  in  manner 
and  form  as  the  plaintiff  hath  complained 
against  him ;  and  of  this  he  putteth  him- 
self upon  the  country ;  and  the  plaintiff 
likewise.  Thus,  the  issue  for  the  Jury  to 
try,  is  whether  the  defendant  be  guilty, 
in  manner  and  form  as  the  plaintiff  hath 
complained  against  him:  they  have  an- 
swered that  he  is  guilty,  and  assess  the 
plaintiff's  damages.  The  Court,  whose 
duty  it  was  to  mould  this  verdict  into 
proper  form,  have  done  so,  and  it  is  accord- 
ingly entered  that  he  is  guilty  in  manner 
and  form  as  the  plaintiff  by  replying  hath 
alleged.  But  the  replication  is  not  special, 
but  merely  joins  the  issue  tendered  by  the 
defendant  in  his  plea :  it  denies  the  truth 
of  the  plea,  as  the  plea  had  before  denied 
the  truth  of  the  charge  in  the  declaration, 
in  manner  and  form  as  the  same  was 
therein  set  forth.  And  the  verdict,  by 
affirming  the  truth  of  the  issue  thus  joined 
between  the  parties,  has,  in  my  opinion, 
not  only  substantially,  but  expressly, 
found  that  the  debtor  did  escape  with  the 
consent  of  the  Deputy  Sheriff;  it  being 
expressly  charged  in  the  declaration,  that 
the  Deputy  Sheriff,  contrary  to  the  duties 
of  his  office,  freely  and  voluntarily  per- 
mitted and  suffered  the  said  Daniel  Tebbs 
to  escape  and  go  at  large,  (e) 

Thus  far  I  have  spoken  upon  the  general 
principles  of  the  common  law,  and  the 
right  course  of  pleading.  I  will  now  notice 
the  preamble  to  the  clause  of  the  act  before 
recited,  and  upon  which  the  defendant  has 
relied  for  his  indemnification;  premising 
that  the  County  Court  law  requires  the 
Court  of  every  County  (under  a  penalty 
on  the  Justices,  if  they  fail  to  do  so)  to 
build,  and  keep  in  repair,  a  common  gaol 
and  county  prison,  well  secured   with    iron 

(e)  1  Wasb.  6.  Johnson  y.  Macon. 


I  MUNF. 


ViHGiNiA  Reports,  Annotatbd. 


607-600 


bars,  bolts  and  locks.    The   frequent   neg- 
lect of  this  injunction  is  thus  noticed   by 
the  Lregialature  in  the   act   concerning  es- 
capes, a.  3.     '*And  whereas  the  situa- 

507  tion  of  most  prisons  in  *this 
Commonwealth  hath  given  opportuni- 
ties to  evil  disposed  persons  to  break 
open  the  same,  and  turn  out  debtors  and 
others  in  custody,  to  the  hindrance  of 
justice,  prejudice  of  creditors,  and  ruin 
of  sheriffs,  who  have  been  compelled  to 
pay  the  debts,  with  which  such  prisoners 
stood  charged;  for  remedy  thereof.  Be  it 
enacted  that  no  judgment,"  Ac.  We  are 
told  by  the  same  eminent  Judge  before  re- 
ferred to  (a)  that  the  preamble  of  a  stat- 
ute is  the  key  to  the  mind  of  the 
I/egialature.  What,  then,  was  it  in  the 
mind  of  the  Legislature  to  remedy  in 
this  case?  The  insufficiency  of  the  county 
gaols:  for  to  that  object  alone,  and  the 
means  it  afforded  disorderly  persons  to 
violate  the  laws,  was  their  attention 
turned,  and  not  to  any  voluntary  act  of 
misfeasance  on  the  part  of  the  Sheriff, 
whether  the  same  were  committed  through 
wilfulness  or  mistake.  Here  the  Sheriff 
is  charged  with  an  unlawful,  and  therefore 
unjustifiable  act,  proceeding  from  one  or 
the  other  of  those  causes ;  it  is  immaterial 
which  ;  for,  if  a  Sheriff  mistakes  his  au- 
thority, he  is  civilly  answerable,  equally 
as  if  he  had  wilfully  offended.  I  am  there- 
fore of  opinion  that  the  judgment  be 
affirmed. 

JUDGE  ROANE.  The  judgment  of  the 
District  Court  in  the  action  upon  the 
prison-bounds  bond  having  been  in  favour 
of  the  defendants,  upon  the  ground  that 
the  bond  was  illegal  and  voi6;  and  that 
judgment  being  still  in  full  force  and  un- 
reversed, we  must  now  take  it  to  be  cor- 
rect, and  the  bond  sued  upon  to  be  void, 
whatever  opinion  the  Court  may  entertain 
upon  the  question,  as  occurring  in  the  pres- 
ent action.  It  was  not  incumbent  on  the 
appellee  to  have  appealed  from  that  judg- 
ment to  the  Court  of  the  last  resort;  but 
it  was  competent  for  him  to  proceed  upon 
the  judgment  of  the  District  Court,  in  the 
present  action  against  the  appellant;  re- 
serving to  the  appellant,  however,  the  right 
to  shew  that  that  judgment  was  obtained 
by  the  connivance  or  collusion  of  the  ap- 
pellee. These  conclusions  seem  entirely 
warranted  bv  analogy  to  the  decision  of 
this  Court  in  the  case  of  Lee,  Executor  of 
Daniel,  v.  Cooke,  1  Wash.  306.  That  was 
an  action  against  a  warrantor  of  a  slave 
recovered  from  the  warrantee  by  the  judg- 
ment of  the  District  Court,  and  it  was  ad- 
judged not  to  be  necessary  to  aver  in  the 
declaration,  or  to  prove,  that  notice  was 
given  to  the  warrantor  of  the  pendency  of 
the  action  against  the  warrantee;  for 
that  every  judgment  of   a   Court  of 

508  ^Justice  is    presumed  to   be   fair   till 
the  contrary  appear;    and,    if   there 

was  any  collusion  between  the  parties  in 
that  action,  it  should  have  been  pleaded 
and  proved  on  the  part  of  the  defendant. 
In  that  case,  as  in  this,  a  man  was  affected 
by  the  judgment  in  a  suit  to  which  he  was 
no  party :  and  in  that  case,  as  in  this,  the 
decision  of  a  subordinate   Court   was   held 


sufficient  to  support  the  second  action,  aa 
being  conclusive  upon  the  point  decided, 
only  reserving  power  to  the  defendant  to 
shew  that  the  parties  to  the  former  action 
had  colluded  to  his  injury. 

I  shall  therefore  proceed  upon  the  idea 
that  the  bond  in  question  is  void ;  though 
my  opinion  is,  that  it  is  not  so  at  common 
law,  however  it  may  be  under  the  statute, 
as  to  which  I  have  formed  no  conclusive 
opinion.  The  case  of  Johnson  and  Meri- 
wether, and  the  other  cases  cited  by  Mr. 
Botts,  prove  this,  in  my  judgment,  incon- 
testably:  and,  however  this  bond  may 
stand  justified  in  other  respects  by  our  stat- 
ute, I  am  inclined  to  think  that  the  l7th 
section  of  the  act  concerning  SheriffsCb) 
does  not  extend  to  bonds  given  by  parties 
in  execution,  but  to  such  only  as  are  given 
by  persons  arrested  on  mesne  process. 
This  has  been  decided  in  relation  to  the 
English  statute,  (to  which  our's  substan- 
tially corresponds, )  in  the  case  of  Rogers 
V.  Reeves,  1  Term  Rep.  421.  And,  al- 
though a  contrary  opinion  seems  to  have 
been  hinted  at  by  this  Court  in  the  case 
of  Syme  v.  Griffin,  yet  this  point  was  not 
made  in  that  case;  and,  besides,  that 
decision  may  stand  justified  by  another 
ground  taken  by  the  Judges,  namely,  that 
a  part  of  the  condition  of  the  bond  was 
adjudged  to  be  void  by  the  principles  of 
the  common  law. 

Taking  this,  then,  to  be  a  void  bond,  as 
by  the  decision  aforesaid  it  is  declared  to 
be,  the  releasement  of  the  prisoner  from 
gaol  was  *'an  escape  with  the  consent,  and 
through  the  negligence  of  the  Sheriff,*' 
and  such  escape  is  the  very  gist  of  this 
action.  There  can  be  no  real  difference 
between  a  releasement  of  a  prisoner  with- 
out taking  any,  or  taking  only  a  void  and 
ineffectual  obligation.  The  Sheriff  is 
bound  to  retain  the  prisoner  in  gaol,  un- 
less he  gives  a  bond  in  all  respects  such 
as  is  required  by  the  law  allowing  the 
liberty  of  the  prison  rules.  Unless  that 
bond  be  perfect,  the  party  injured  is  not 
bound  to  proceed  upon  it  against  the  obli- 
gors therein ;  but  is  at  liberty  to  pursue 
the  Sheriff  on  the  ground  of  an  illegal  dis- 
charge of  the  prisoner. 

Such  being  the  nature  of  this  action  ; 
509  it  being,  in  effect,  an  *action  against 
the  Sheriff  for  the  escape  of  the  pris- 
oner; the  law  (as  well  as  the  case  of  John- 
son V.  Macon,  1  Wash.  4,)  is  imperious  that 
the  Jury  should  expressly  find  the  escape 
to  have  been  with  the  consent,  or  through 
the  negligence,  of  the  defendant.  This 
requisite  cannot  be  supplied  by  any  intend- 
ment or  reference  whatsoever;  not  even 
by  the  very  strong  circumstance,  denoting 
such  consent,  that  a  bond  was  in ,  fact 
taken  by  the  Sheriff  at  the  time,  which  was 
afterwards,  however,  adjudged  to   be  void. 

On  these  grounds,  I  am  of  opinion,  that 
the  District  Court  erred  in  rendering  judg- 
ment on  the  verdict  in  question,  and  that 
its  judgment  ought  to  be  reversed. 

JUDGE   FLEMING,    after    stating     the 

case.     With  respect  to  the  charge,  that    the 

bond  for  keeping   the   prison   bounds   was 

made  payable  to  the   plaintiffs  instead    of 

he   Sheriff,    I  consider   that  as   no    good 


(a)  Ck>.  Lltt  79.  a. 


(b)  1  Bev.  CXxle,  p.  IS. 
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gronnd  of  action ;  for,  thoug^h  it  was  not 
taken  in  strict  conformity  to  the  act  of 
Assembly,  respecting  the  persons  to  whom 
payable,  yet  it  was  a  good  bond  at  common 
law,  according  to  the  decisions  of  this 
Gonrt  in  the  cases  of  Meriwether  v.  John- 
son, and  others;  and,  had  the  appellees 
appealed  from  the  decision  of  the  District 
Court,  I  have  no  doubt  that  judgment  would 
have  been  reversed  by  this  Court,  and  the 
action  brought  upon  the  bond  sustained. 
In  the  case  of  Syme  v.  Griffin  the  condi- 
tion of  the  bond  was  illegal  in  itself ;  and 
therefore  no  action  could  have  been  main- 
tained upon  it. 

With  respect  to  the  escape,  no  judgment, 
in  my  conception,  ought  to  have  been  en- 
tered on  the  verdict ;  for,  by  the  act  of  1792, 
c.  79,  sect.  3,  it  is  enacted,  **that  no  judg- 
ment shall  be  entered  against  any  Sheriff, 
or  other  officer,  in  any  suit  brought  upon 
the  escape  of  any  debtor  in  his  or  their 
custody,  unless  the  Jury  who  shall  try  the 
issue  shall  expressly  find  that  such  debtor 
or  prisoner  did  escape,  with  the  consent, 
or  through  the  negligence,  of  such  Sher- 
iff, or  Serjeant,  or  his  officer  or  officers ; 
or  that  such  prisoner  might  have  been 
retaken,  and  that  the  Sheriff,  or  Serjeant, 
and  bis  officers,  neglected  to  make  im- 
mediate pursuit."  In  the  verdict  before 
us  there  is  no  such  finding,  nor  any  thing 
similar,  or  tantamount;  and  it  seems  to 
me  that  the  rule  of  the  common  law  that 
has  been  mentioned  does  not  apply  in  this 
case;  it  being  taken  ay^ay  by  a  special 
clause  in  the  act  of  Assembly  above  men- 
tioned. 
510  *As  to  the  rule,  '  *that  the  preamble 
of  a  statute  furnishes  a  guide  to  its 
construction,"  where  the  enacting  words 
are  ambiguous,  or  doubtful,  it  may  be 
well  to  resort  to  the  preamble  as  a  key  to 
discover  the  will  and  intention  of  the  I^eg- 
ialature;  but  where  an  enacting  clause  is 
clear  and  explicit,  as  in  the  present  case, 
it  seems  to  me  improper  to  resort  to  the 
preamble,  to  discover  the  meaning  of  the 
itatute,  in  order  to  give  it  an  operation, 
or  to  destroy  its  effect,  contrary  to  the 
will  of  the  Legislature. 

I  am  of  opinion,  upon  the  whole,  that 
the  judgment  is  erroneous,  and  ought  to 
be  reversed;  and  the  cause  remanded  to 
the  Superior  Court  of  Prince  William,  for 
a  new  trial  to  be  had  therein. 

Judgment  reversed,  and  new  trial  di- 
rected.   

Henderson  v.  Hudson. 

Monday,  October  15. 1810. 

Statnts  of  Prands— Appllc«tloii-RMlty«-CMa  at  Bar. 

—The  statute  to  prevent  frauds  and    perjnries 
applies  to  au  agreement  between  a  purchaser  of 


•Stetoto  of  Praods— Application— Realty.— The  sUt- 
Qte  of  frauds  and  perjnries  applies  to  a  contract 
between  a  purchaser  of  real  estate  and  a  third  per- 
son for  an  interest  in  the  property.  Walker  v. 
Herring,  21  Gratt  678,  080,  citing*  the  principal  case. 

The  principal  case  was  also  cited  in  Jarrett  ▼. 
Johnson.  11  Oratt  U6.  S87;  Miller  ▼.  Lorenz.  89  W. 
Va.  ITS.  19  S.  E.  Rep.  396:  foot-note  to  Parrill  v.  Mc- 
KiDley.  9  Oratt  1.  containing-  an  extract  from  Miller 
V.  Lorenz.  m  W.  Va.  ITS,  19  S.  E.  Rep.  896. 


land,  and  a  third  person,  that  snch  third  person 
should  he  admitted  as  a  partner  in  the  purchase : 
the  proof  of  snch  agreement  being  only  parol 
evidence  of  snbseqnent  declarations  and  acknowl- 
edgments by  the  parties. 

This  was  a  suit  in  the  late  High  Court  of 
Chancery,  brought  bj  Christopher  Hudson 
against  John  Henderson,  for  the  purpose 
of  obtaining  a  conveyance  of  a.  moiety 
of  a  tract  of  land  purchased  by  the  de- 
fendant of  a  certain  Thomas  Booth,  and 
of  Robert  Andrews,  who,  as  executor  of 
Samuel  Beall,  deceased,  had  a  mortgage 
upon  it.  The  plaintiff  relied  on  a  ver- 
bal agreement  between  himself  and  the 
defendant,  that  he  should  be  let  in  as 
a  partner  in  the  purchase.  The  defend- 
ant in  his  answer  denied  the  agreement, 
and  claimed  the  benefit  of  the  stat- 
ute to  prevent  frauds  and  perjuries.  The 
testimony  related  altogether  to  parol  decla- 
rations and  acknowledgments  by  the  parties 
at  sundry  times  subsequent  to  the  alleged 
agreement.  The  late  Chancellor,  Mr. 
Wythe,  was  of  opinion,  '*that  the  defend- 
ant was  by  the  testimony  proved  to  have 
agreed  to  associate  the  plaintiff  in  the  pur- 
chase of  the  land ;  that  the  statute  applied 
only  to  contracts  and  actions  upon  them, 
(quas  frequentius  accidunt,)  between  the 
buyers  and  sellers  of  lands,"  but  not  to 
such  a  contract  as  the  one  now  in  question  ; 
'4hat  the  defendant,  (when  he  transacted 
with  the  sellers  the  business  about  which 
they  treated, )  observing  good  faith,  would 
have  joined  the  plaintiff*s  name 
511  in  the  conveyances;  *that,  if  the 
statute  were  capable  of  an  exposition 
comprehending  snch  an  example  as  the 
present  subject  of  litigation,  it  ought 
rather  to  be  called  an  act  to  permit  fraud 
and  perfidy." 

He  therefore  decreed  *4hat  the  defendant 
convey  with  warranty  against  himself,  and 
claimants  under  him,  one  moiety  of  the  land 
purchased  by  him  of  Thomas  Booth,  and 
deliver  possession  thereof  to  the  plaintiff, 
upon  payment  by  him  of  the  like  propor- 
tion of  the  purchase-money,  with  interest, 
to  the  defendant ;  which  moiety  the  County 
Surveyor  was  ordered  to  distinguish  and 
describe  on  a  map,  in  presence,  and  by  di- 
rection, of  Commissioners  appointed  to 
superintend  the  partition,  and  to  allot  and 
assign  the  purparties.  And  the  said  Com- 
missioners were  required  to  report  the  said 
plan,  allotment  and  assignment,  with  an 
account  stated  between  the  parties,  debit- 
ing one  with  his  proportion  of  the  pur- 
chase-money and  interest,  and  the  other 
with  one  half  of  the  profits  of  the  said 
land,  whilst  he  had  withholden  the  posses- 
sion thereof.'*  From  which  decree  the  de- 
fendant appealed. 

Wickham,  for  the  appellant,  took  a  view 
of  the  evidence,  by  which  he  contended  the 
contract  alleged  in  the  bill  was  not  proved. 
Some  conversation  between  the  plaintiff 
and  defendant  on  the  subject  of  a  proposed 
partnership  in  the  purchase  was  admitted 
in  the  answer:  but  the  defendant  says  that 
the  contract  was  not  closed,  because  an  ad- 
vance of  money  on  the  part  ot  the  plaintiff 
was  necessary ;  and  every  circumstance  in 
the  case  proves  this.    Especially,  if  Hudson 
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was  a  partner,  is  it  aot  unaccountable  that 
he  should  never  have  been  called  upon  to 
advance  his  share  of  the  purchase-money? 

But  the  statute  of  frauds  puts  an  end  to 
all  question.  This  is  the  very  kind  of  case 
intended  to  be  prevented,  by  the  statute, 
from  coming^  before  a  Court  of  Justice. 
The  contract,  as  alleged,  was  not  to  be  per- 
formed within  one  year;  and,  even  if  not 
for  land,  could  not  be  enforced. 

Peyton  Randolph,  for  the  appellee.  The 
statute  of  frauds  does  not  relate  to  a  con- 
tract between  joint  purchasers  of  land; 
but  only  to  contracts  between  vendor  and 
vendee.  Hudson  (the  appellee)  originally 
contracted  fo^  the  land:  Henderson  (the  ap- 
pellant) applied  to  be  admitted  as  a 
512  partner.  At  that  time  the  *land  had 
not  been  purchased.  According  to 
the  bargain  made  by  Hudson  on  his  appli- 
cation, he  was  a  mere  agent  and  trustee. 
As  between  Hudson  and  Henderson,  it 
was  ouly  a  contract  that  Henderson,  as 
agent  for  both,  should  buy  the  land ;  not  a 
contract  of  Hudson  to  buy  the  land  of  Hen- 
derson. Why  should  he  employ  Henderson 
to  purchase,  if  not  for  their  mutual  benefit? 
The  testimony  proves  his  great  anxiety  to 
purchase ;  and  that  he  understood  the  bar- 
gain was  joint :  yet,  according  to  the  an- 
swer, you  lose  sight  of  him  altogether. 

Wirt,  on  the  same  side,  quoted  Moseiey's 
Rep.  39,  Atkins  v.  Rowe,  as  shewing  that 
where  a  man  sends  an  agent  to  buy  land 
with  his  money,  and  the  agent  takes  the 
deed  in  his  own  name,  the  principal,  on 
proving  this  by  parol  evidence  might  claim 
the  land  in  equity ;  and  he  was  inclined 
to  think  that,  even  if  the  agent  paid  his 
own  money,  the  Court  would  give  the  prin- 
cipal relief.  The  case  of  Waller  V.  Hendon, 
5  Viner,  424,  proves  that  an  authority  to 
treat,  or  buy,  may  be  good  without  writ- 
ing, and  binds  the  principal  to  pay  the 
money,  for  which  his  agent  may  agree. 
In  the  present  case,  what  was  Henderson 
but  an  agent  for  Hudson,  as  to  one  half  of 
this  land?  The  contract  should  bind  him 
to  Hudson,  as  it  would  bind  Hudson 
to  the  seller.  A  contrary  doctrine  would 
destroy  all  agency  by  parol :  and,  though 
declarations  of  trust  are  required  by 
the  statute  to  be  in  writing;  yet  such 
as  arise  by  operation  or  construction  of 
law  are  excepted;  as,  where  the  convey- 
ance has  been  made  to  one,  but  the 
purchase-money  was  paid  by  another;  this 
is  a  resulting  trust  for  him  who  paid  the 
money; (a)  and  the  existence  of  such  trust 
may  be  established  by  parol  evidence, 
shewing  the  mean  circumstances  of  the 
pretet^ded  purchaser ;(b)  or  by  the  party's 
own  confession  :(c)  or  other  circumstances, 
(d)  The  objection  that  this  will  open 
the  door  to  perjuries  applies  in  all  these 
cases;  but  it  shuts  the  door  to  frauds. 
The  cases  of  contracts  partly  performed 
are  of  the  same  sort :  yet  the  law  is  well 
settled  that  part-performance  takes  a  parol 
agreement  out  of  the  statute.  Lamas  v. 
Bayly,  2  Vern.  627,  which  seems  against 
me,  was  not  a   case  of  a   joint   purchase 


(a)  Willis  V.  Willis.  2  Atk.  71. 

(b)  Ibid. 

(c)  2  Atk.  150.  note.  Noland's  edit. 

<d)  6  Viner,  621.  pi.  81,  Sellack  v.  Harris. 


but  of  an  agreement  that,  after  the  pur- 
chase, Lamas  should  have  part  as  purchaser 
from  Bayly,  who,  in  the  first  instance, 
bought  singly.  But  the  authority  of  that 
case,  as  reported  in  Vernon,  has  been  ques- 
tioned, (e) 

513  ^Wickham,  in  reply.    The   case   of 
Lamas  v.  Bavly   is   conclusive   upon 

the  present  question  ;  applying  directly  in 
my  favour.  Vernon,  by  whom  it  is  re- 
ported, was  an  able  lawver;  and  his  author- 
ity is  better  than  that  of  Viner,  who  was 
a  mere  compiler.  But  even  as  reported  in 
Viner,  and  2  Eq.  Caa.  Abr.  it  is  not  against, 
me;  for  it  is  there  said  that  the  very 
agreement  charged  in  the  bill  was  admitted 
in  the  answer,  and  yet,  on  the  ground  of 
its  being  ambiguous  and  uncertain,  the 
contract  was  not  enforced;  *'the  statute 
being  intended  to  oust  as  well  all  such 
ambiguous  agreements,  as  to  prevent  per- 
juries," Ac.  The  case  therefore  was 
stronger  than  ours,  in  which  the  pretended 
contract  is  denied  in  the  answer.  Atkins  v. 
Rowe,(f)  quoted  by  Mr.  Wirt,  contains 
nothing  decisive.  The  Chancellor  there 
' 'let  the  plea  stand  for  an  answer,"  with 
liberty  to  except ;  but  did  not  overrule  the 
plea,  or  give  any  positive  opinion;  and 
the  reporter  concludes  with  a  quaere.  Wal- 
ler V.  Hendon,  S  Viner,  424,  is  not  law;  for 
a  power  of  attorney  to  buy  or  sell  land 
must  be  in  writing,  to  be  binding  on  the 
principal. 

I  admit  that,  where  by  fraud  a  contract  iat 
prevented  from  being  in  writing,  the  stat- 
ute does  not  apply.  Sellack  v.  Harris, 
5  Viner,  421,'  is  not  like  this  case.  '  In 
2  Atk.  150,  Lane  v.  Dighton,  Amb.  409,  is 
referred  to;  and  that  was  not  a  case  where 
parol  evidence  of  the  party's  confession 
was  admitted ;  the  rule  is,  that  such  con- 
fession must  either  be  in  writing,  or  ap- 
pear judicially,  by  the  answer,  (g) 

Wednesday,  October  31.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKEJR.  The  bill  charges  that 
the  complainant  having  begun  a  treaty 
with  Mr.  Andrews,  and  one  Booth,  for  the 
purchase  of  a  tract  of  land  mortgaged  by 
the  latter  to  Samuel  Beall,  deceased,  whose 
executor  Mr.  Andrews  was,  a  conversation 
took  place  between  the  complainant  and 
the  defendant,  from  which  the  former  dis- 
covered that  the  latter  was  desirous  of  pur- 
chasing the  same  land,  and  consulted  the 
complainant  on  the  means  of  effecting  the 
purchase;  that  the  defendant  proposed  to 
the  complainant  during  that  conversation 
to  admit  him  as  a  partner  in  the  purchase, 
which  he  refused;  that,  shortly  after, 
meeting  with  the  defendant  again,  the  lat- 
ter repeated  his  former  proposition  of 

514  *a  partnership,    which   he  again    re- 
fused;    that    the    defendant     '*then 

promised  that  if  the  complainant  would 
give  him  an  interest  in  the  purchase,  he 
would  be  at  all  the  trouble  and  expense  of 
waiting  on  Messrs.  Andrews  and  Booth,, 
and,  at  the  expiration  of  four  or  five  years. 


(e)  1  Pow.  on  Ck>nt  810,  referring*  to  6  Vln.  821.  pi. 
82,  and  to  2  £q.  Cases  Abr.  45,  pi.  10,  as  reports  of  the 
same  case. 

(f)  Moseley.  80. 

(g)  Ryall  ▼.  Ryall,  1  Atk.  60;  Ambrose  t.  Ambrose* 
1 1  P.  Wms.  822. 
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would  let  the  complainant  haye  his  part 
ag^ain ;  that,  upon  the  complainant's  object- 
ing to  that  condition  that  the  defendant 
would,  then,  probably  demand  too  high  a 
price  for  his  part,  he  said,  he  would  agree 
to  leave  the  price  to  be  settled  by  refer- 
ees; as  he  only  wished  to  be  paid  for  his 
improvements,  and  whatever  rise  might 
take  place  in  the  price  of  lands  after  the 
purchase:  that  the  complainant  then  ac- 
ceded to  the  defendant's  proposition,  solely 
upon  the  conditions  last  mentioned;  and 
it  was  agreed  between  them  that  the  de- 
fendant might  offer  as  far  as  4001.  or  5001., 
with  as  long  a  credit  as  possible;  the  com- 
plainant assigning  as  a  reason  that  he  did 
not  know  at  that  time  what  price  he  might 
get  for  his  wheat  and  tobacco:"  that  the 
defendant  accordingly  went  down,  and 
made  the  purchase,  and,  on  his  return, 
informed  the  complainant  thereof,  and  of 
the  terms,  viz.  1001.  cash  to  Booth,  and 
3001.  to  Mr.  Andrews,  in  two  annual  pay- 
ments ;  that  the  defendant  has  since  refused 
to  let  him  have  his  stipulated  proportion, 
although  he  has  always  been  ready  to  pay 
his  proportion  of  the  price,  and  has  actually 
tendered  to  the  defendant  601.  as  a  compen- 
sation for  the  501.  which  he  had  advanced 
on  the  first  purchase. 

The  defendant  answered,  setting  forth 
several  conversations,  between  the  com- 
plainant and  himself,  on  the  subject,  **and 
denying  that  those  conversations  ever  ter- 
minated in  a  contract,  or  ever  approached 
nearer  to  one  than  he  had  before  stated." 
In  an  amended  answer  which  he  was  per- 
mitted to  file,  he  insists  upon  the  benefit  of 
the  statute  of  frauds  and  perjuries. 

I  shall  briefly  observe  upon  this    answer, 
that  the  conversations  which  it  states  differ 
very  materially  from  those  set.  forth  in    the 
bill ;  that  no  witnesses   (of  whom   a   great 
nnmber   were   examined)    were    present  at 
the    time  of  making  the   contract;    their 
testimony  going  only  to  conversations   be- 
tween the  parties  in  their  presence   subse- 
quent to  the  purchase ;  or  io  communications 
made  to   them   at   different   times   by    the 
plaintiff,  or  defendant.     And,  although  one 
witness,     Mr.    Carter,   swears     positively, 
'*that  the  defendant  informed  him  that    he 
and  the  complainant   were   in    partnership 
in  that  purchase,    and  that  he     had   made 
a      very      advantageous     bargain," 
515      *yet  even   he  does   not  mention    the 
terms  of   the  partnership,    nor    any 
particulars    whatsoever    relating     thereto. 
Another  witness,    James    Lucas,    says   the 
defendant  told  hold  him  that  the  complain- 
ant was  to  join  him  in  the  purchase  of   the 
land,  or  wished   to  do  so;    but   he   cannot 
recollect   which   of   those   expressions    he 
used.     Two  other  witnesses,  William  Clark- 
son  and  David  Anderson,  whose  depositions 
were  much  relied  on  by  the   complainant's 
counsel,  and  are,  in  fact,  in  great   measure 
literal  transcripts  of  each  other,  (a  circum- 
stance,   which     in     my     mind     does     not 
strengthen,  their  testimony, )  state   a   con- 
versation between  the  parties  in  their  pres- 
ence respectively,  in  wtiich  they  both    say, 
in    the   same  words,    that    each    of    them 
'^  heard  the  complainant  demand  of  the   de- 
fendant a  compliance  with  a  contract  which 
the  complainant  stated  to  have  existed   be- 


tween the  defendant  and  himself  respecting 
a  partnership  in  the  purchase  of  the  afore- 
said tract  of  land,  the  particulars  of  which 
contract  the  deponent  does  not  recollect  to 
have  heard,  except  so  far  as  relates  to  a 
conversation  which  the  complainant  stated 
to  have  taken  place  between  them  to  the 
following  effect;"  which  they  set  forth* 
nearly,  or  entirely,  in  the  same  words;  and 
in  which  the  complainant  and  defendant 
contradicted  each  other  in  several  particu- 
lars. Neither  does  any  thing  stated  by 
them  in  their  depositions  shew  the  terms 
of  the  agreement  (if  any  can  be  collected^ 
or  presumed,  from  what  they  say)  to  be 
such  as  the  complainant  has  set  forth  in 
his    bill. 

I  deem  it  unnecessary  to  enter  into  a  more 
minute  examination  of  the  evidence,  the 
statute  of  frauds  and  perjuries  being  relied 
on  by  the  defendant  in  his  amended  answer. 

In  giving  my  opinion  in  the  case  of  Ar- 
genbright  v.  Campbell, (a)  I  said,  that  the 
true  intent  and  meaning  of  our  statute  of 
frauds  and  perjuries  was,  according  to  my 
apprehension,  to  reduce  all  such  parol 
agreements  as  are  mentioned  in  the  pur- 
view of  the  act  to  the  level  of  a  mere  nu- 
dum pactum,  or  of  a  mere  colloquium,  or 
the  inception  of  a  contract,  instead  of  the 
completion  of  it ;  that  although  it  was  very 
clear  that  the  statute  intended  to  prevent 
fraud  as  well  as  perjury,  yet,  from  the  pur- 
view of  it,  declaring  that  no  action  shall 
be  brought  in  the  cases  therein  enumerated, 
the  true  intent  of  the  statute  was  to  prevent 
the  fraudulent  imputation  of  a  con- 
tract, rather  than  the  fraudulent  denial  of 
one;  and,  therefore,  that  all  promises, 
agreements,  and  contracts  within  the 
purview  of  the  statute,  if  not  reduced 
to  writing  and  signed  pursuant 
516  *to  the  statute,  and  if  nothing  were 
done,  in  performance  thereof,  whereby 
the  actual  state  of  the  parties,  or  one  of 
them,  is  materiaUy  affected,  ought  to  be 
considered  as  imperfect  and  incomplete,  so 
as  to  be  incapable  of  supporting  a  suit 
either  at  law,  or  in  equity.  For  the  reasons 
and  authorities  in  support  of  this  opinion, 
I  beg  leave  to  refer  to  that  case,  p.  160 — 169. 
An  opinion  not  very  dissimilar  to  some 
parts  of  the  preceding  may  be  found  in  the 
case  of  Rowton  v.  Rowton,(b)  delivered  by 
another  member  of  the  Court.  And,  though,, 
in  that  case,  I  was  of  opinion  that  the  con- 
tract was  not  only  fully  proved,  but  fully 
executed  on  the  part  of  the  son,  and  his  sit- 
uation thereby  materially  altered,  the  dif- 
ference of  opinion  between  myself  and  a 
majority  of  the  Court  did  not  arise  from 
a  different  construction  of  the  true  policy 
of  that  statute,  but  from  the  difference  of 
opinion  which  was  entertained  respecting 
its  application  to  the  peculiar  circumstance 
of  that  case.  In  the  case  of  Cooth  v.  Jack- 
son, (c)  Lord  Chancellor  Eldon  declared 
that,  if  a  defendant  denies  that  any  parol 
agreement  ever  took  place,  a  Court  of 
Equity  will  not  inquire  into  the  truth  of 
that  denial.  The  same  Judge  says,  in  the 
same  page,  that  all  the  doctrine  of  a  Court 
of   Equity    attributes    great  weight  to  the 


(a)  8  H.  ft  M.  100. 

(b)  1  H.  ft  M.  93. 

(c)  6  Ves.  Jun.  80. 
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oath  of  the  defendant ;  and  that  the  mo- 
ment the  defendant,  in  the  form  in  which 
issue  is  joined  in  that  Court,  in  his  answer 
says  that  there  was  no  agreement,  the  wit- 
ness cannot  be  heard ;  or,  if  he  was  heard, 
unless  supported  bj  special  circumstances, 
giving  his  testimony  greater  weight  than 
the  denial  by  the  answer,  the  Court  could 
not  make  a  decree.  In  the  case  now  before 
us,  the  agreement  charged  in  the  bill  is  de- 
nied by  the  answer,  and  the  whole  mass  of 
evidence  taken  together  does  not  prove  it 
as  alleged  in  the  bill.  The  statute  appears 
to  me  emphatically  to  apply  to  such  a  case. 
But  it  is  objected,  this  is  not  a  contract 
for  the  sale  of  lands,  but  for  a  purchase 
thereof  in  partnership.  Whoever  looks  at 
it,  as  charged  in  the  bill,  must,  I  think,  be 
sensible  it  was  for  both:  the  terms  on 
which  the  complainant  alleged  he  was  to 
have  the  defendant's  part  back  again,  ap- 
pear to  me  incapable  of  being  understood 
in  any  other  sense.  The  contract  also 
must,  I  conceive,  be  taken  as  one  entire 
contract,  and  not  as  different  bargains. 
The  latter  part  being,  for  the  reasons  just 
mentioned,  within  the  statute,  the  cases  of 
Cooke  V.  Tombs,  (a)  and  Lea  v.  Barber,  (b) 

are,  in  my  apprehension,  conclusive 
517      against  the  Chancellor's  decree.    *The 

case  of  Chater  v.  Beckett (c)  is  an 
affirmance  of  the  same  principle.  So  was 
that  of  Lord  Lexington  v.  Clarke,  (d)  if  the 
note  of  it  in  the  report  of  Chater  v.  Beckett 
be  correct.  I  have  not  the  book  to  refer 
to.  I  will  here  say,  with  Lord  Kenyon,  in 
the  last-mentioned  case,  *4hat  I  lament  ex- 
tremely that  exceptions  were  ever  intro- 
duced in  construing  the  statute  of  frauds: 
it  is  a  very  beneficial  statute ;  and  if  the 
Courts  had,  at  first,  abided  by  the  strict 
letter  of  the  act,  it  would  have  prevented  a 
multitude  of  suits  that  have  since  been 
brought." 

I  am  of  opinion  that  the  decree  be  re- 
versed, and  the  bill  dismissed. 

JUDGE  FLEMING.*  It  is  agreed  by  the 
counsel  on  both  sides  that  the  only  two 
points  in  the  cause  are,  1st.  Whether  the 
case  be  within  the  statute  of  frauds  and 
perjuries ;  and,  2dly.  Whether  the  contract, 
as  stated  in  the  bill,  has  been  proved;  both 
of  which  appear  to  me  in  favour  of  the  ap- 
pellant: but  I  shall  reverse  the  order,  and 
first  consider  whether  the  contract,  as  stated 
in  the  bill,  be  proved?  And  I  have  no  hes- 
itation in  saying  that  it  is  not  proved  to 
my  satisfaction.  It  is,  in  the  first  place, 
expressly  denied  by  the  answer,  which  is 
corroborated  in  some  of  its  material  parts 
by  oral  testimony :  and,  in  the  whole  cloud 
of  witnesses  examined  on  the  part  of  the 
appellee,  not  one  was  present  at  the  time 
of  the  pretended  contract  or  agreement  be- 
tween the  parties ;  but  the  whole  of  their 
testimony  relates  to  loose  confessions  of  the 
appellant,  and  assertions  of  the  appellee 
when  the  matter  in  controversy  happened 
to  be  the  subject  of  conversation :  and  not 
a  single  witness  pretends  to  have  heard  the 
appellant  state  or  confess   the  substance  or 


conditions  of  any  agreement  whatever  be- 
tween the  parties,  relative  to  the  subject  in 
dispute.  Such  evidence  as  this  (were  the 
statute  of  frauds  and  perjuries  out  of  the 
way)  is,  in  my  mind,  too  slight  and  feeble 
to  deprive  any  one  of  his  freehold  and  in- 
heritance, or  any  part  thereof. 

2dly.  But,  were  the  oral  testimony  of  the 
appellee  more  particular  and  pointed  in  sup- 
port of  the  contract,  it  appears  to  me,  (not- 
withstanding the  opinion  of  the  Chancellor 
to  the  contrary, )  that  the  case  is  within 
the  statute  of  frauds  and  perjuries,  which  I 

consider  as  a  very  beneficial  and  sal- 
518      utary  law,    that   has  been  too  *much 

disregarded  in  some  of  our  Superior 
Courts  of  Chancery.  And,  although,  in 
the  case  before  us,  it  is  not  immediately 
between  a  buyer  and  seller  of  land,  yet  it 
is  within  the  mischief  intended  to  be 
guarded  against  by  the  statute,  which  be- 
ing a  remedial  one,  and  intended  to  prevent 
a  growing  evil,  ought  to  be  liberally  con- 
strued :  and  the  admission  of  oral  testimony 
to  prove  the  agreement,  denied  by  the  ap- 
pellant, tend^  by  imputation  to  deprive 
him  of  a  considerable  part  of  his  freehold 
and  inheritance.  But  the  first  point  being, 
in  my  apprehension,  clearly  against  the 
appellee,  I  have  considered  the  latter  with 
less  attention  than  I  otherwise  should  have 
done.  And,  upon  the  whole,  I  concur  in 
the  opinion  that  the  decree  be  reversed,  and 
the  bill  dismissed  with  costs. 
Decree  reversed,  and  bill  dismissed. 


Harvey  and  Wife  v.  Pecks. 

Monday,  November  11, 18ia 

I.  HuslMnd  and  Wife-Deed-No  Privy  BxaminaUon* 
—Effect.— A  deed  from  a  busband  and  wife  with- 
out ber  privy  examination  and  relinquishment,  is 
utterly  void  as  to  ber,  and  f  umlsbes  no  consider- 
ation to  support  a  subsequent  conveyance. 

a.  Deeds— Fraud. t—Wbat  are  badges  of  fraud  in  ob- 
taining a  deed. 

Benjamin  Borden,  the  elder,  by  his  last 
will,  dated  the  3d  of  April,  1742,  and  ad- 
mitted to  record  the  9th  of  December, 
1743,  gave  to  five  of  his  daughters  (of  whom 


(a)  2. 

(b)  It 

(c)  7' 


I  Anstr.  490. 

Ibid.  426.  in  a  note. 

7  Term  Rep.  201. 
(d)  2  Vent.  288. 
*Jm>os  RoANB  did  not  sit  In  this  case. 


*Haaband  and  Wife-Deed-Necessity  of  Privy  Ex. 
amlnatioB.— To  the  point  that  in  order  for  a  wife  to 
convey  real  estate  tbere  must  be  a  privy  examina- 
tion of  tbe  wife,  else  tbe  deed  is  void,  tbe  principal 
case  is  cited  in  Laug-blin  v.  Fream.  14  W.  Va.  834; 
McMuUen  v.  Eaffan,  81  W.  Va.  844;  Watson  v. 
Michael,  21 W.  Va.  672;  Cooey  v.  Porter.  28  W.  Va.  lai. 

In  BarUett  v.  Fleming,  8  W.  Va.  164,  it  was  held, 
on  tbe  authority  of  tbe  principal  case.  Counts  v. 
Qeiffer,  1  Call  190,  and  Hairston  v.  Randolphs.  12 
Leiiirb  445.  that  tbe  certificate  of  justices  of  tbe  ex- 
ecution of  a  deed  by  a  married  woman,  wbicb  omits 
to  state  that  she  bad  tbe  deed  fully  explained  to 
ber,  or  bad  willingly  executed  tbe  same  and  wished 
not  to  retract  ber  execution  of  it,  is  radically  de- 
fective, and  tbe  deed  inoperative  as  to  tbe  wife. 

See  further,  monographic  note  on  "Acknowled«-- 
ments*'  appended  to  Taliaferro  v.  Pryor.  12  Gratt. 
277:  monographic  note  on  "Husband  and  Wife'*  ap- 
pended to  Cleland  v.  Watson,  10  Oratt.  160. 

tDeeds— Fraud.— See  generally,  monographic  Hot€ 
on  "Deeds'*  appended  to  Fiott  v.  Com.,  12  Gratt.  564; 
moootfrSLPbic  note  on  "Fraud"  appended  to  Mont- 
gomery V.  Rose.  1  Pat  A  H.  5. 
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Lydia,  who  afterwards  married  Jacob  Peck, 
was  one)  five  thousand  acres  of  land,  **all 
of  sfood  quality;"  (being  part  ot  his  lands 
on  James  River,  without  specifying  the 
situation  or  boundaries;)  *'that  is,  one 
thousand  acres  of  good  land,  a  piece,  to 
every  one  of  the  said  five  daughters,  to 
them  and  their  heirs  and  assigns  for  ever;'* 
and  all  the  rest  of  his  said  lands  to  be 
sold,  &c. 

By  a  deed  of  bargain  and  sale,  dated  the 
17th  of  September,  1745,  Jacob  Peck,  and 
Lydia  his  wife,  for  and  in  consideration  of 
the  sum  of  301.  current  money,  conveyed  to 
Benjamin  Borden,  the  younger,  who  was 
the  testator's  executor,  *^all  the  said  Ja- 
cob's part  of  the  land  which  he  had  by  vir- 
tue of  his  intermarriage  with  the  said 
Lydia,  containing  one  thousand  acres,  sit- 
uate, lying  and  being  on  one  of  the  branches 
of  James  River,  and  in  that  part  of  Orange 
called  Augusta;"  without  any  farther  de- 
scription; the  land,  as  it  seems,  having 
never  been  allotted  according  to  the  will. 
This  deed  had  the  name  of  Lydia 
519  Peck  as  well  as  that  of  *  Jacob  sub- 
scribed, without  a  mark;  and  her 
privy  examination  and  relinquishment 
were  not  taken. 

On  the  19th  of  May,  1747,  a  bond  in  the 
penalty  of  701.  was  executed  by  Jacob  Peck 
to  Benjamin  Borden,  conditioned,  that  if 
the  said  deed  was  not  good,  having  been 
executed  before  the  said  Jacob  Peck  (who 
was  a  native  of  Germany)  had  been  natu- 
ralized, he  was  to  make  a  good  and  lawful 
deed  when  demanded;  and,  on  the  19th  of 
January,  1748,  a  receipt  ''in  full  satisfac- 
tion for  one  thousand  acres  of  land,  upon 
the  waters  of  James  River,  which  was  left 
to  Lydia  Borden,  by  her  deceased  father," 
(without  mentioning  any  sum  of  money  as 
paid, )  was  also  given. 

Benjamin  Borden,  the  younger,  having 
departed  this  life ;  and  Martha  Borden,  his 
only  daughter  and  heiress,  having  married 
Robert  Harvey ;  a  deed  was  obtained  by  the 
said  Harvey,  on  the  25th  of  May,  1797,  from 
Jacob  Peck  and  Lydia  his  wife,  (who  then 
were  very  old,)  conveying  to  himself  and 
his  heirs  the  same  one  thousand  acres  of 
land,  described  as  aforesaid;  for  and  in 
consideration  of  the  sum  of  4001.  of  which 
he  paid  181.  in  cash ;  giving  his  bonds  for 
the  balance,  payable  in  four  equal  instal- 
ments. On  the  same  day,  by  virtue  of  a 
dedimas  previously  issued  from  the  Clerk's 
office  of  Botetourt  County,  and  brought  with 
him  by  Harvey  to  the  place  where  the  deed 
was  executed,  Henry  Walker  and  William 
Anderson,  two  Justices  of  that  County  cer- 
tified "that  they  had  examined  Lydia  Peck, 
privily  and  apart  from  her  husband,  touch- 
ing the  said  conveyance;  and  that  she  ac- 
knowledged the  same  to  Robert  Harvey, 
and  was  willing  such  her  acknowledgment 
might  be  recorded  in  the  County  Court 
aforesaid."  By  a  subsequent  certificate, 
dated  the  10th  of  April,  1798,  the  same 
magistrates  stated,  that  she  the  said  Lydia 
Peck,  at  the  time  of  such  examination,  did 
declare  '*that  she  willingly  signed  and 
sealed  the  said  indenture,  which  was  then 
shewn  and  explained  to  her."  This  deed, 
with  the  two  certificates  annexed,  was  duly 
recorded.    By  a  writing  under  seal,  bearing 


date  the  27th  of  May,  1797,  but  appearing 
in  fact  to  have  been  executed  on  the  same 
25th  of  May,  the  terms  of  the  contract  with 
Harvey  were  mentioned,  and  it  was  agreed 
that,  ''if  a  certain  instrument  of  writing, 
executed  by  the  said  Lydia  to  her  son  Jacob, 
be  of  sufficient  authority  to  vest  the  said 
one  thousand  acres  of  land  in  the  said  Ja- 
cob, then  the  above  contract  was  to  be  void, 
the  said  deed  to  be  cancelled,  Harvey's 
bonds    given    up,    and    the   eighteen 

520  pounds  *in  cash  repaid  him."  This 
writing  was  attested  by  the  said  Wil- 
liam Anderson  and  Henry  Walker.  The 
written  instrument  referred  to,  as  having 
been  executed  by  Lydia  Peck,  to  her  son 
Jacob  Peck,  was  dated  May  11th,  1796,  and 
signed 

her 
Elizabeth  ^  Peck,  (Seal.) 
mark, 
conveying  "all  and  singular  her  hereditary 
interest  and  lawful  partition  part  of  and  in 
the   personal   and  real  estate  of  her  father 
Benjamin  Borden,  to  her  sons  Jacob,  John, 
and  Joseph  Peck,  and   their   heirs  and  as- 
signs for  ever;"  the  name  (Elizabeth)  ap- 
pearing to  have  been   inserted   in  the  body 
of  the  instrument,  and  also   in   the  signa- 
ture,   by    a    mistake    of    the    person    who 
drew  it. 

In  September,  1799,  Jacob  Peck,  sen.  and 
Lydia  his  wife,  filed  their  bill  in  the  late 
High  Court  of  Chancery,  against  Robert 
Harvey  and  Martha  his  wife,  suggesting 
that  both  the  deeds  (to  Benjamin  Borden, 
the  younger,  in  1745,  and  to  Robert  Harvey 
in  1797)  were  obtained  by  fraud  and  imposi- 
tion; setting  forth  a  variety  of  circum- 
stances in  support  of  this  allegation,  against 
each  deed,  particularly,  that  Harvey  con- 
trived to  make  the  )>laintiffs  drunk,  and  ob- 
tained the  last  deeds  from  them  when  in  a 
state  of  intoxication ;  praying  the  Court  to 
decree  the  said  deeds  to  be  void  and  of  no 
effect ;  that  the  said  Robert  and  Martha  re- 
convey  the  said  lands  to  the  plaintiffs ;  that 
Commissioners  be  appointed  to  allot  to  them 
one  thousand  acres  of  land  lying  on  the 
waters  of  James  Siver,  according  to  the 
will  of  the  said  Benjamin  Borden,  the 
elder,  and  to  put  them  in  possession  thereof  ; 
that  the  said  Commissioners  liquidate  and 
settle  the  annual  profits  or  issues,  and  that 
the  said  Robert  Harvey  and  Martha  pay  the 
same  to  the  plaintiffs,  after  deducting  the 
sum  of  181.  paid  as  aforesaid  by  Harvey  ;"^ 
concluding  with  a  prayer  for  general  relief. 

The  defendants  by  their  answer  denied  the 
fraudulent  practices  charged  in  the  bill, 
and  insisted  that  the  first  deed,  in  1745,  had 
been  fairly  obtained  for  a  price  equal  to  the 
value  of  the  land  continually  exposed  to  In- 
dian depredations.  They  farther  set  forth, 
(among  other  allegations,)  "that  the  de- 
fendant Robert,  living  at  a  considerable 
distance  from  the  complainants,  and  being 
desirous  of  avoiding  more  applications 
than  should  be  necessary,  and,  especially 
after  frequent  conversations  with  the  com- 
plainants on  the  subject,  did,  by  the 

521  advice   of  his  attorney,  carry  a  *deed 
drawn,  and  requested  two  Justices  to 

attend,  because  he  had  every  reason  to  ex- 
pect that  the  bargain  would  be  concluded, 
from    what   had   already   passed;   that    he 
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ofifered,  at  first,  2001.  which  he  conceived 
was  a  liberal  offer,  consider iag  that  the 
land  had  been  fairly  purchased  of  the  com- 
plainants in  the  year  1745 ;  that  he  believes 
that  Jacob  and  Lydia  Peck  were  both  sober 
at  the  time  of  executing  the  last  deed,  and 
thinks  he  may  well  make  this  conclusion 
from  the  caution  used  in  obtaining  the 
writing,  which  he  the  said  defendant 
signed,  containing  the  reservation  afore- 
said: that  another  fact  would  shew  a  per- 
fect knowledge  in  the  complainants  of  what 
they  were  doing,  and  had  done ;  viz.  that 
after  the  last  deed  was  executed,  they  came 
to  the  town  of  Fincastle,  and  in  the  pres- 
ence of  their  son  John  Peck,  gave  up  to  the 
defendant  Robert  the  bonds  taken  at  the 
time  of  the  purchase,  and  took  fresh  bonds 
with  other  security  ;  and  that  neither  they 
nor  their  son  then  uttered  any  complaint 
about  the  said  purchase;  nor  did  the  latter 
pretend  any  claim  to  the  land.  The  answer 
concluded  with  an  averment  that,  if  the  de- 
cree of  the  Court  should  be  adverse  to  the 
defendants,  they  had  not  land  enough,  be- 
longing to  the  reservation  made  by  Benja- 
min Borden,  the  elder,  out  of  which  to  make 
the  allotment  required  by  the  complainants. 
The  testimony  taken  in  the  cause  was 
very  voluminous.  The  depositions  of  Peter 
Holm,  and  Hannah,  his  wife,  (who  was  a 
daughter  of  the  plaintiffs,)  were  positive  in 
proving  the  fraud  charged  in  the  bill  to  have 
been  committed  by  Harvey,  and  the  intox- 
ication of  the  plaintiffs  by  his  procurement. 
The  magistrates,  Walker  and  Anderson, 
did  not  think  the  plaintiffs  were  intoxicated 
at  the  time  of  the  contract,  but  mentioned 
that  liquor  had  been  procured.  Walker 
swore  that,  before  the  business  was  closed, 
Mrs.  Holm  was  told  to  make  some  toddy ; 
and  the  cup  was  passed  twice,  as  well  as  he 
remembered.  Anderson  recollected  seeing 
Peck  and  his  wife  drink  some  liquor  at  the 
time  the  deed  was  executed ;  but  did  not  re- 
member whether  it  was  or  was  not,  mixed 
with  water;  (though  he  thought  it  was;) 
nor  whether  Mrs.  Peck  drank  or  not  before 
the  bargain  was  concluded :  during  his  stay 
there,  he  thought  she  drank  lightly.  They 
both  conceived  her  to  have  been  in  her 
senses  when  they  took  her  relinquishment. 
The  characters  of  these  two  gentlemen  were 
proved  to  be  highly  respectable.  Sundry 
depositions  were  also  taken    with  the  view 

of  discrediting  Peter  Holm  and 
522      wife;  *from    which  (as    well  as  from 

her  own  deposition)  it  appeared  that 
she  was  induced  by  a  promise  of  reward 
from  Harvey  to  assist  him  in  making  the 
old  people  drunk,  and  persuading  them  to 
make  the  bargain ;  but  nothing  was  proved 
against  Peter  Holm*s  credibility,  except 
that  he  was  occasionally  subject  to  habits 
of  intoxication.  The  value  of  the  land  was 
proved  to  be  2,5001.  or  3.0001.  in  the  year 
1797 ;  the  age  of  Jacob  Peck  was  about  one 
hundred  years,  and  that  of  Lydia  upwards 
of  eighty ;  and  both  were  very  illiterate  as 
well  as  poor.  The  witnesses  differed  in 
opinion  concerning  their  capacity  to  make 
contracts ;  but  the  evidence  was  strong  as 
to  the  mental  imbecility  and  dotage  of  Ja- 
cob Peck. 

No  evidence  appeared  to  impugn  the  deed, 
dated    in    1745,    except   the   circumstances 


herein  before  expressed.  The  allegation  in 
the  answer,  relative  to  the  subsequent  ex- 
change of  other  bonds  for  those  at  first 
given  by  Harvey,  was  in  substance  proved. 

The  suit,  having  abated  by  the  deaths  of 
the  plaintiffs,  was  revived  on  behalf  of 
their  children ;  and,  on  the  26th  of  Novem- 
ber, 1804,  came  on  to  be  heard  by  the  Judg^e 
of  the  Superior  Court  of  Chancery  for  the 
Staunton  District,  who  decreed  **that  the 
plaintiffs  repay  to  the  defendant,  Robert 
Harvey,  the  sum  of  181.  with  legal  interest 
thereon  from  the  27th  of  May,  1797,  and  re- 
store to  him  the  bonds  given  for  the  bal- 
ance of  the  purchase-money ;  that  the  said 
defendant  deliver  up  both  the  deeds  in  ques- 
tion to  be  cancelled,  and  moreover  reconvey 
to  the  plaintiffs  any  title  which  he  and  the 
other  defendant  had  acquired,  by  either  of 
the  said  deeds,  to  the  lands  in  the  bill  men- 
tioned, and  pay  the  plaintiffs  the  costs  of 
this  suit;  that  certain  Commissioners,  ap- 
pointed for  that  purpose,  do  ascertain  and 
report  to  the  Court  the  situation  of  such 
lands  of  Benjamin  Borden,  the  elder,  as 
will  best  answer  the  description  of  those 
devised  by  him  to  his  five  daughters,  and 
whether  sufficient  of  such  remain  undis- 
posed of  to  satisfy  the  claim  of  the  plain- 
tiffs, as  representatives  of  Lydia  Peck;  if 
not,  who  are  in  possession  of  said  lands, 
and  by  what  title  they  hold  them. 

From  this  decree  the  defendants  appealed. 

P'^yton  Randolph  and  Call,  for  the  appel- 
lants. 
523         *Wickham  and  Wirt,  for  the   appel- 
lees. 

So  much  of  the  argument  in  this  cause  as 
related  to  the  evidence  need  not  be  inserted. 
The  points  in  law  made  on  either  side  were 
the  following : 

1.  With  respect  to  the  deed  in  1745,  it  was 
contended  on  the  part  of  the  appellants, 
that  no  objection  on  the  ground  of  fraud 
being  established ;  and  the  price  given  by 
Benjamin  Borden,  the  younger,  not  being 
inadequate,  if  estimated  at  that  time  when 
the  land  was  in  possession  of  the  Indians ; 
the  attempt  of  the  appellees  to  set  aside  the 
last  deed  was  not  founded  in  morality  and 
justice.  The  Court  of  Equity,  therefore, 
having  a  discretionary  power  to  give  or 
withhold  its  aid  in  such  cases,  ought  not 
to  interfere  in  their  favour ;  especially  con- 
sidering the  acquiescence  of  the  plaintiffs 
during  the  great  length  of  time  which  had 
elapsed  since  the  date  of  the  first  deed. 

In  answer  to  this,  the  circumstances,  un- 
der which  that  deed  was  given,  the  author- 
ity and  command  which  Benjamin  Borden 
derived  from  his  seniority,  executorial 
office  and  resources,  over  the  ignorance, 
confidence,  poverty,  and  dependence  of  the 
original  plaintiffs,  the  great  advantage 
which  his  superior  knowledge  of  the  lan- 
guage, the  country,  its  manners  and  laws, 
gave  him  in  a  bargain  with  an  illiterate 
foreigner,  were  relied  upon  as  powerful  ob- 
jections. The  price  too  was  prima  facie  in- 
adequate; being  only  thirty  pounds  for  one 
thousand  acres  of  good  land  !  for  it  does  not 
appear  in  evidence,  that  the  country  was  in 
the  hands  of  the  Indians.  The  defendant 
himself  does  not  affirm  it  positively,  hot 
only  (by  recitation)  speaks  of  his  impres- 
sions and  convictions.     Another  snspiciotia 
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circamstance  ia,  that  the  names  of  Jacob 
and  Liydia  Peck  are  signed  to  the  first  deed ; 
bat  their  marks  to  the  last.*  If  the  deed  to 
Borden,  therefore,  had  any  efifect  at  all;  it 
comes  in  snch  a  shape,  as  not  to  be  per- 
mitted to  stand  before  a  Court  of  Equity 
and  good  conscience.  But,  in  fact,  it  is  a 
mere  nullity  as  to  Liydia  Peck ;  she  b^ing  a 
married  woman ;  and  her  privy  examination 
and  relinquishment  not  having  been  taken. 
There  is  not  a  circamstance  to  shew  any 
equitable    or    moral    obligation  upon 

524  her   to   execute   that   deed;    and    *it 
must  be  presumed  to  have  been  under 

the  coercion  of  her  husband,  without  direct 
evidence  to  the  contrary.  Indeed,  it  may 
be  denied  that  she  ever  signed  it  at  all ;  for 
the  probate  of  a  deed  said  to  have  been  ex- 
ecuted by  a  married  woman,  without  privy 
examination,  is  entirely  extrajudicial,  and 
proves  nothing  against  her;  since,  at  com- 
mon law,  (independent  of  our  act  of  As- 
sembly directing  the  mode  of  taking  her 
relinqnishment,)  every  deed  from  a  married 
woman  is  void. 

From  Jacob  Peck  himself,  the  deed  passed 
nothing,  because  he  was  then  an  alien,  as 
is  proved  by  his  subsequent  bond  to  make 
a  farther  conveyance.  An  alien  can  pur- 
chase land,  but  cannot  hold ;  and  can  re- 
quire nothing  by  act  of  law. 

The  length  of  time  is  no  objection  to  the 
claim  of  the  appellees;  being  repelled  by 
the  coverture  of  Lydia  Peck,  under  whom 
the  present  plaintiffs  claim  ab  initio.  Be- 
sides, the  limitation  is  not  pleaded ;  nor  is 
staleness  of  the  demand  insisted  on  either 
by  plea,  or  answer;  which  is  indispensable, 
that  the  other  party  may  have  an  opportu- 
nity of  accounting  for  it  by  a  replication : 
for  this  reason,  it  will  not  do  to  make  the 
objection  by  demurrer; (a)  much  less  by 
argument. 

In  reply,  it  was  contended  that,  as  to  Ja- 
cob Peck,  (though  an  alien,)  the  deed  was 
not  void,  (even  if  the  land  did  not  pass  by 
it,)  but  was  binding,  on  his  heirs,  by  his 
covenant  to  warrant  the  title;  and  this 
whether  they  received  real  assets,  or  not.  (b) 
The  act  of  1785,  c.  67,  (c)  does  not  affect 
this  case ;  being  altogether  prospective  in 
its  operation. 

But  the  act  of  1766,  c.  20,  (d)  confirmed 
the  deed,  and  gave  it  full  effect  as  a  con- 
veyance. The  charge  of  fraud  is  repelled 
by  Peck*8  deUberately,  on  the  19th  of  May, 
1747,  confirming  the  contract  made  in  1745, 
by  giving  a  title-bond;  and  the  penalty  of 
that  bond,  being  only  seventy  pounds, 
evinces  that  the  price  of  the  land,  at  thirty 
pounds,  was  not  considered  inadequate  by 
either  party. 

2.  As  to  the  last  deed,  the  evidence  was 
contradictory  with  respect  to  the  imbecility 
of  the  plaintiffs,  and  other  circumstances. 
The  Chancellor  should  therefore  have  di- 
rected an  issue  to  ascertain  the  disputed 
facts. 

The  Counsel  for   the  appellees   ob- 

525  served,  contra,    that   this    was    *not 


*Note.  It  was  proved  that  Jacob  Peck  could 
write:  but  not  tbat  Lydla  could.— Note  In  Original 
EdlUoQ. 

(a)  A«riras  v.  Plckerell.  8  Atk.  825. 

(b)  2  Bi.  SB. 


(c)  1  Rev.  Code,  c  18. 

(d)  Edit,  of  nw.  p.  479. 


necessary,  where  the  weight  of  evidence 
clearly  preponderated  on  one  side,  as 
it  did  here.  The  deed  to  Harvey  was  plainly 
obtained  by  fraud ;  1st.  From  the  gross  in- 
adequacy of  price ;  the  right  of  Jacob  Peck 
to  the  land  being  at  that  time  no  more  than 
equal  to  one  year's  purchase,  in  consequence 
of  his  extreme  old  age;  and  Mrs.  Peck's 
title  being  almost  a  fee-simple  in  posses- 
sion of  ;i  tract  of  land  worth  2,5001.  or 
3,0(X)1. ;  which  Harvey  well  knew ;  for  the 
Court  of  Appeals  in  the  case  of  Harvey  and 
Wife  V.  Borden,  2  Wash.  156,  had,  in  the 
fall  term  of  the  year  1795,  decided  the  great 

Question ;  and  he  was  apprised  that,  when 
acob  Peck  died,  he  must  give  up  the  land. 
To  this  circumstance  must  be  ascribed  his 
sudden  transition  to  pretended  affection 
and  kindness,  after  neglecting  the  old 
people,  in  the  depth  and  bitterness  of  pov- 
erty, for  so  many  years,  his  great  anxiety, 
and  urgent  persuasions,  and  contrivances 
to  induce  them  to  conclude  the  bargain. 

In  support  of  this  point,  as  to  the  effect 
of  gross  inadequacy  of  price,  they  cited 
Grotius,  b.  2,  c.  12;  Puffendorf,  b.  5,  c.  3, 
s.  9;  Codex  Juris  Civilis,  lib.  4,  tit.  1; 
Pothier  on  Obi.  p.  34,  s.  25;  2  Bro.  Ch. 
Cases,  177,  note.  Home  v.  Meers;  7  Bro. 
Pari.  Cases,  70,  Filmer  v.  Gott ;  2  Vesey, 
549,  Chesterfield  v.  Janssen;  1  Bro.  Ch. 
Cases,  6—9,  Gwynne  v.  Heaton;  2  Bro. 
Ch.  Cases,  167,  Heathcote  v.  Paignon ;  10 
Vesey,  jun.  209,  Underbill  v.  Harwood;  3 
P.  Wms.  315,  Pusey  v.  Deshouvrie. 

2dly.  The  weakness  of  intellect  of  Peck 
and  wife,  if  not  in  itself,  yet  coupled  with 
the  inadequacy  of  consideration,  was  clearly 
sufficient  to  vitiate  the  deed.(e) 

3dly.  The  previous  preparation  of  the 
deed  and  commission  to  take  Mrs.  Peck's 
relinquishment  was  another  badge  of 
fraud,  (f)  It  is  not  the  usual  course,  where 
people  deal  upon  equal  terms,  to  prepare  the 
deed  before  the  contract.  This  is  therefore 
a  strong  circumstance  shewing  Harvey's 
settled  determination  to  get  it  signed  at  all 
events ;  and  a  pregnant  proof  of  his  own 
impressions  as  to  the  condition  of  the  per- 
sons with  whom  he  had  to  deal. 

4thly.  Scrupulous  concealment  of  the  ne- 
gotiation from  the  only  habitual  counsellors 
of  the  old  people,  their  sons ;  and, 

5thly.  The  false  recital  in  the  preamble 
of  the  deed  that  Jacob  and  Lydia  Peck  had 
conveyed  the  land  by  the  deed  of  1745,  and 
that  the  new  contract  proceeded  from  their 
discontent,  (occasioned  by  the  rise  in  the 
value  of  the  land,)  and  from  Har- 
526  vey's  generosity;  *were  additional 
evidences  of  fraud.  This  recital  was 
a  deception  upon  them,  and  shewed  that 
through  ignorance  of  law  they  were  influ- 
enced by  erroneous  impressions  concern- 
ing their  rights;  which  circumstance, 
added  to  inadequacy  of  consideration, 
was   enough    to   set  aside   the  contract,  (g) 

6thly.  The  fraudulent  artifices  used  by 
Harvey    to   make  the  plaintiffs  drunk,  and 


(e)  2  Ch.  Cafles.  103,  White  v.  Small;  2  P.  Wms.  203. 
Clarkson  v.  Hanway;  2  Atk.  324.  Bennett  v.  Vade;  1 
Bro.  Ch.  Cas.  60),  Gartslde  v.  Isherwood. 

(f)  8  Ch.  Cases,  108.  White  v.  Small. 

(ff)  1  P.  Wms.  815,  Broderlck  v.  Broderick:  4 
Vesey,  jun.  348:  Griffin  v.  Nan  son;  Moseley.  364. 
Lansdown  v  Lansdown;  2  Atk.  88,  Simpson  y. 
Vauffhan,  and  the  cases  there  cited. 
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take  advantage  of  their   intoxication,  were 
forcibly  urged. 

In  reply,  it  was  contended,  that  Harvey, 
having  married  a  lady,  whose  ancestor  and 
herself  had  been  in  possession  of  the  land 
more  than  half  a  century,  by  virtue  of  a 
deed,  and  a  subsequent  bond  confirming 
that  deed,  was  not  to  blame  for  wishing  to 
save  his  wife's  inheritance.*  The  first 
deed  not  having  been  fraudulent,  the  con- 
sideration for  the  second  was  not  inade- 
quate ;  for  Mrs.  Peck  having  executed  the 
first  deed,  and  knowing  that  her  husband 
had  received  the  money,  was  bound  in  hon- 
our and  honesty  to  sign  the  second.  Con- 
cerning the  pretended  imbecility  of  intel- 
lect, the  te8timon3-  is  contradictory.  The 
previous  preparation  of  the  deed  and  com- 
mission is  a  very  common  circumstance, 
and  well  accounted  for  by  the  answer. 

A  conclusive  circumstance,  against  the 
charge  of  fraud  and  intoxication,  is,  that 
the  Pecks  afterwards  ratified  the  contract, 
by  giving  up  the  bonds  to  Harvey,  and  tak- 
ing new  ones. 

Thursday,  November  29.  The  JUDGES 
ROANE  and  FLEMING  (JUDGE  TUCKER 
not  sitting  in  the  cause)  pronounced  their 
opinions. 

JUDGE  ROANE,  upon  the  whole  case, 
was  for  affirming  the  Chancellor's  decree. 

JUDGE  FLEMING.  The  only  mate- 
rial question  in  this  case  is,  whether  the 
deed  from  Jacob  Peck  and  wife  to  the  ap- 
pellant Robert  Harvey  was,  or  was  not, 
fraudulently  obtained?  In  proof  of  which 
there  are  several  strong  badges  and  circum- 
stances spread  upon  the  record. 

1.  The  appellant's  going  to  the 
527  house  of  Peter  Holm,  where  *Peck 
and  his  wife  were  on  a  visit  to  their 
daughter,  with  a  deed  ready  prepared,  with 
a  commission  to  take  the  relinquishment  of 
her  right  to  the  land  in  question ;  and  two 
magistrates  to  take  her  privy  examination, 
before  any  contract  \ras  made,  or  perhaps 
treated  for. 

2.  The  manifest  inadequacy  of  the  price 
of  4001.  for  the  land,  stated  by  the  deposi- 
tions to  be  worth  from  2,500  to  3,000  pounds. 

3.  The  extreme  old  age,  weakness  and 
imbecility  of  Peck  and  his  wife;  of  whom 
the  land  was  purchased  for  the  above-men- 
tioned trifling  sum  of  4001. ;  and, 

4.  The  plying  the  old  people  (accustomed 
to  intoxication)  with  ardent  spirits,  pro- 
cured from  the  neighbourhood,  by  Harvey 
himself ;  before  the  business  was  completed ; 
or,  perhaps,  before  the  negotiation  had 
commenced. 

An  attempt  has  been  made,  however,  to 
invalidate  the  testimony  of  Peter  Holm  and 
his  wife,  by  whom  the  latter  circumstance 
was  proved :  but  their  testimony  respecting 
that  matter  is  corroborated  by  two  of  the 
appellant's  most  respectable  witnesses,  the 
magistrates  who  took  the  acknowledgment 
of  ^ydia  Peck.  Mr.  WaJker,  in  answer  to 
a  question  put  by  the  appellant,  whether  he 
saw  one,  or  both  of  them  drink  freely,  said, 
**I  think  they  drank  twice,  but  I  did  not  dis- 
cover that  they  drank  deeplj';"  but  they 
might    have  drank  twice  more,  or  oftener, 


•Note.  The  second  deed  was  to  Harvey  himself, 
and  his  heirs:  not  to  his  wife.— Note  in  Original 
Edition. 


without  his  observing  them ;  as  I  do  not  sup- 
pose he  was  a  spy  upon  their    actions,    nor 

o  particular  as  to  notice  whether  they 
drank  deeply  or  not ;  nor  do  I  think  it  mate- 
rial, as  the  crime  and  mischief  lay  in  Har- 
vey's having  procured  the  liquor,  from  the 
free  use  of  which ^  it  may  be  fairly  pre- 
sumed, they  were  under  no  restraint :  and 
the  circumstance  of  the  liquor  beings 
sweetened  would  naturally  produce  a  double 
efifect ;  first,  in  disguising  its  strength ; 
and,  secondly,  would  induce  a  more  free 
and  liberal  use  of  it :  and  it  is  in  evidence 
that  they  were  put  to  bed,  on  account  of  in- 
toxication, soon  after  the  business  was  fin- 
ished. Tlie  evidence  of  Peter  Holm  and 
his  wife  is  strongly  supported  by  that  of 
Walker  and  Anderson,  in  another  important 
part  of  it,  which  is,  that  Lydia  Peck  re- 
fused her  assent  to .  the  contract,  '*or  to 
sign  the  deed,  unless  Harvey  would  enter 
into  an  article  to  cancel  the  bargain,  in 
case  an  instrument  of  writing  she  had  ex- 
ecuted to  her  son  Jacob  Peck  some  time  ago 
was  sufficient  authority  to  vest  the 
528  title  of  *8aid  land  in  him;  which  the 
said  Harvey  did,  and  then  she  signed 
the  deed."  Those  are  the  express  words  in 
Walker's  deposition;  and  that  of  Anderson 
is  much  to  the  same  efifect. 

I  see  nothing  to  lessen  the  credit  of  Peter 
Holm's  evidence.  His  deposition  consists 
chiefly  in  answers  to  a  variety  of  interrog- 
atories, put  to  him  by  the  parties,  which  he 
seems  to  have  answered  with  frankness  and 
candour:  several  of  them  (had  they  been 
answered  in  the  affirmative,  would  have 
been  much  in  favour  of  the  appellees)  he 
professed  to  know  nothing  about.  And 
when  the  question  toUowing  was  asked 
him,  *  'do  you  remember  of  hearing  the  de- 
fendant insisting  on  your  mother-in-law ,, 
Lydia  Peck,  to  drink,  and  how  often?"  he 
answered,  **I  heard  him  ask  her  once." 

These  circumstances  in  the  testimony  of 
Peter  Holm  and  his  wife,  corroborated,  in 
some  of  its  material  parts,  by  that  of 
Walker  and  Anderson,  two  of  the  appellants'^ 
principal  witnesses,  perfectly  establishes 
its  credibility  with  me.  And  I  have  no 
hesitation  in  saying  thai  I  think  the  decree 
a  very  just  one,  and  therefore  concur  in  the 
opinion  that  it  be  affirmed. 

With  respect  to  the  decree  of  September, 
1745,  from  Jacob  Peck  and  wife  to  Benjamin 
Borden,  it  may  be  observed, 

1.  That  the  wife  of  Peck,  in  right  of 
whom  he  claimed  an  interest  in  the  said 
land,  never  relinquished  her  right  to  the 
same. 

2.  Neither  Peck  nor  his  wife  (the  latter 
of  whom  claimed  a  right  to  the  1,000  acres 
of  land,  on  the  waters  of  James  River,  un- 
der the  will  of  Benjamin  Borden,  her  father, 
the  locality  or  identity  of  which  had  never 
been  ascertained)  were  ever  seised,  or  in 
possession  thereof,  and  therefore  could  not 
convey  the  same  to  Benjamin  Borden. 

Decree  affirmed. 


529      *Dangerfield  v.  Rootes,  Administrator 
of  Baylor. 

Tuesday,  November  27, 18ia 
Set-Off— Unliquidated  Claims.— A  debtor  ouffht  not  to 
be  allowed  a  set-off  (even  in  equity)  for  nnliqui- 


208 


I  MUNF. 


Dangbrfibz«d  V,  RooTKS,  Adm'r. 


680-63  r 


dated  and  disputed  claims  against  his  creditor, 
purchased  by  him  after  suit  brouirht  by  the  cred- 
itor asaiikst  him. 

This  was  an  appeal  granted  by  a  Jttdg^e 
of  thia  Court,  under  the  act  passed  January 
27,  1810, (a)  from  an  order  of  the  Superior 
Court  of  Chancery  for  the  Richmond  Dis- 
trict, dissolving  an  injunction,  which  John 
Dangerfield  had  obtained  to  stay  proceed- 
ings on  a  judgment  confessed  by  him,  at 
the  suit  of  Thomas  R.  Rootes,  administra- 
tor of  John  Baylor,  jun.  deceased,  on  a 
bond  to  the  said  Baylor,  in  his  life-time. 
Pending  the  suit  on  that  bond,  the  appel- 
lant, (as alleged  in  his  bill,)  for  a  valuable 
consideration,  purchased  of  John  Nicholson 
several  claims  which  the  latter  had  (in 
right  of  his  wife)  against  the  said  Baylor, 
as  executor  and  devisee  of  his  father,  John 
Baylor,  sen.,  as  administrator  of  his 
mother,  and  as  executor  of  his  brother, 
George  Baylor;  but  which  were  much  dis- 
puted by  him  in  his  life-time.  Suits  in 
Chancery  to  recover  them  had  been  brought, 
and  by  his  death  had  abated. 

The  object  of  Dangerfield  in  making  the 
purchase  was  to  set  ofif  those  claims  against 
his  own  debt  then  in  suit:  and,  in  his 
bill,  he  alleged  that  the'  claims  of  Mrs. 
Nicholson  were  debts  of  the  first  dignity 
against  the  estate  of  the  said  John  Baylor, 
jun.  a  part  thereof,  viz.  a  legacy  of  3001., 
being  charged  on  the  estate  real  and  per- 
sonal devised  to  him  by  John  Baylor,  sen. ; 
and  the  residue  (as  was  alleged)  due  from 
him  as  administrator  of  his  mother,  and 
executor  of  his  brother  George. 

Rootes,  the  administrator  with  the  will 
annexed  of  John  Baylor,  jun.  having  filed 
his  answer,  denying  the  plaintiff's  equity, 
and  insisting  that  the  money  due  on  the 
bond  from  Dangerfield  ought  not  to  be  thus 
intercepted,  since  he  might  thereby  be  com- 
pelled to  commit  a  devastavit ;  the  Chan- 
cellor dissolved  the  injunction;  being  of 
opinion  that  ^4t  was  settled  in  the  case  of 
Alexander  v.  Morris  and  others,  3  Call,  105, 
to  be  improper  for  a  debtor,  after  suit 
brought,  to  trump  up  claims  against  his 
creditors,  in  order  to  discount  them ;  espe- 
cially, when  purchased  at  an  under  rate ; 
and  that,  if  the  principle  was  correct  in 
that  case,  as  between  those  parties,  it 
should  k>e  applied  with  increased  force  in 
this  case ;  since  it  might  have  the  effect  of 
subjecting  the  administrator  to  acts,  which, 
but  for  that,  he  might  avoid." 

Upon  a  petition  tor  an  appeal,  it 
530  was  granted  by  Judge  Roane,  *for  the 
following  reasons  assigned  by  him  in 
his  written  mandate,  addressed  to  the  Clerk 
of  the  Court  of  Chancery :  '^I.am  far  from 
being  prepared  to  say  that  the  ground  taken 
by  the  Chancellor,  in  dissolving  this  in- 
junction, is  erroneous:  yet  I  think  the  case 
deserves  deliberate  consideration ;  and,  on 
that  ground,  I  am  of  opinion  to  allow  the 
appeal ;  especially,  as  the  act  of  Assembly 
has  provided  for  a  prompt  decision  in  such 
cases.  The  cane  of  Alexander  v.  Morris,  3 
Call,  105,  has  indeed  a  general  dictum, 
seeming  reprobate  discounts,  *  trumped  up,' 
after  the  suit  has  been  brought ;  but  that 
case  may  have  turned  upon  the  extreme  (not 


(a)  Sessions  Acts  of  1800,  c.  11,  s.  8. . 
V  R,  1  Munf— 14 


to    say    fraudulent)    circumstances,    under 
which    the   discounts   in  question  were  ac- 
quired; and  it  is  the  best  and  safest  rule  of 
interpretation  to  test  a  case  by   the   actual 
circumstances  of  it.     On  the  other  hand,  it 
is  held  in  the  case  of  Hudson  v.  Johnson,  1 
Wash.  10,  4hat  it  has  been  always  the  prac- 
tice, and  very  properly,  to  allow   discounts 
up  to  the  time  of  trial,  but  so  as  not  to  de- 
stroy the  plaintiff's  action,    and  entitle  the 
defendant  to  costs.'    There  can   be  no  sub- 
stantial difference   between   acquiring    the 
bond   of   an    obligor  (after  a  suit  has  been 
brought   by   him)  by  a  fair  assignment  for 
valuable     consideration,    (our   act    having 
legalized  such  acquisitions,)  and  acquiring 
his    bond,    subsequently,    for   money    lent 
him,  which  would    undoubtedly  be  received 
as   a    discount,    I  presume,  under  this  last 
decision,  with  the  aforesaid  restriction,  that 
the    whole  sum  in  suit  is  not  to  be  thereby 
extinguished,  and  the  plaintiff  subjected  to 
costs.     The  decision  in  this   case   does  not 
even  allow  the  complainant  the  benefit   of 
the  proffered   discount,    (if  substantiated,) 
and   within    the   limits   of  the  restriction 
aforesaid:  and   any  construction  upon  this 
point,  as  at  law,  would  seem   to  hold  a  for- 
tiori   in    equity;  keeping,    nevertheless,   a 
steady  eye  upon  the  real  justice  of  the  case. 
If,    under   the   English   statutes  upon  this 
subject,  it  was  once  held   that  debts  subse- 
quently  acquired   might    be    set   off;  (See 
Douglas's  Reports,    112,  Reynolds  v.  Beer- 
ling,  in  a  note;)  and  it  has  only   been    re- 
cently decided   otherwise    in    the   case    of 
Evans  V.  Prosser,  (Douglas's  Additions,  p. 
10,)  whereby   it   appears    to    have    been    a 
vexed   question  in  that  country ;  it  at  least 
deserves  consideration  whether  the  former 
principle  is  not  the  law  in    Virginia,  under 
the  more  latitudinous  words  of  our   act  on 
the   subject.     Those   words   are,  ^that   the 
defendant  shall  have  liberty  on  the  trial  to 
make  all   the  discount  he  can  against  the 
debt,  and,  on  proof,  the  same   shall    be  al- 
lowed him  in  Court.* 
531         *'*On  the  ground  of  the  doubts  en- 
tertained in  this  case,  I  am  of  opinion 
to   allow   the  appeal;  the  complainant  first 
giving  bond  and  security  in  the  amount  of 
double    the    debt     and    interest    recovered 
against  him  by  the    judgment    which    was 
enjoined. 

•* Spencer  Roane." 

In  this  Court,  a  number  of  points  were 
made  in  argument,  by  Botts,  for  the  appel- 
lant, and  Call  and  Wickham,  for  the  appel- 
lee ;  but,  as  the  decision  here  turned  on  a 
single  point,  and  the  doctrine  upon  it  (with 
the  principal  authorities  relating  to  it)  is 
sufficiently  expressed  in  the  following  opin- 
ions of  the  Judges,  the  arguments  of  coun- 
sel may  with  propriety  be  pretermitted. 

Saturday,  December  1.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER,  after  stating  the  case, 
proceeded  as  follows: 

In  the  case  of  White,  Whittle  Sl  Co.  v. 
Bannister's  Ex'rs,(b)  this  Court  appears 
to  me  to  have  laid  down  the  same  doctrine 
with  that  expressed  in  Alexander  v.  Morris, 
and  to  have  gone  the  full  length  of  the 
Chancellor's   reasons  for  the  dissolution  of 


<b)  1  Wash.  lee. 
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this  injunction.  The  case  of  Brown's 
Adm'z  V.  Garland, (a)  (thougfh  an  action 
at  law),  contains,  I  apprehend,  a  direct  ap- 
plication of  the  same  principles.  These 
authorities,  I  conceive,  fully  support  the 
opinion  of  the  Chancellor ;  and  I  will  add 
the  strong  and  pertinent  observation  of 
Mr.  Wickham  in  his  argument,  that  if  set- 
ofifs  of  this  kind  were  encouraged  by  the 
countenance  and  sanction  of  this  Court,  a 
debtor  by  bond,  or  other  liquidated  demand, 
who  was  unable  or  unwilling  to  pay  his 
debt,  when  judgment  was  recovered  against 
him,  would  be  sure  to  look  out  for  the  most 
complicated  and  perplexed  claim  that  he 
could  hear  of  against  his  creditor,  as  that 
would  ensure  him  a  respite  of  ten  or  twenty 
years  before  the  claim  could  be  properly  liq- 
uidated. The  only  question  before  the 
Court  being  upon  the  propriety  of  dissolv- 
ing the  injunction,  I  am  of  opinion  the 
Chancellor's  decree  ought  to  be  affirmed. 

I  desire  to  be  understood  as  giving  no 
opinion  whatever  upon  any  other  point  in 
the  cause. 

JUDGK  ROANK  concurred  in  dissolving 
the  injunction. 
532  *JUDGE  FLEMING.  This  case 
seems  to  rest  upon  the  single  point, 
whether  the  appellant  has  a  right  to  pro- 
duce the  unestablished  claim  (however  just) 
of  Nicholson,  purchased  up,  for  what  con- 
sideration does  not  appear,  as  a  set-off 
against  his  own  bond,  long  after  a  suit  had 
been  instituted  on  it? 

There  are  several  decisions  of  this  Court 
which  seem  expressly  against  the  principle. 
As  White,  Whittle  A  Co.  v.  Bannister's 
Kx'rs  and  others.  In  that  case  the  Court 
would  not  allow  a  judgment  against  the  ex- 
ecutors, assigned  to  the  appellants  as  a  set- 
off against  rent  due  to  the  estate  of  their 
testator;  because,  said  the  Court,  *4f  cred- 
itors, purchasing  from  the  executors,  or  as 
in  that  case,  renting  an  estate  from  them, 
should  be  permitted  to  bring  forth  their 
claims  against  the  testator,  in  discount, 
they  might  thereby  not  only  gain  an  ad- 
vantage over  other  creditors,  but  the  execu- 
tors might  be  involved  in  the  trouble  of 
accounting  for  the  assets  on  every  purchase ; 
and  in  case  of  mistakes,  might  subject 
'  themselves  to  a  devastavit.  The  objection 
has  additional  weight  where  the  plaintiffs 
purchased  up  the  debt  for  the  purpose  of  a 
discount."  If,  in  that  case,  then,  a  judg- 
ment against  the  executors  was  not  admitted 
as  a  set-off,  a  fortiori,  shall  an  unestab- 
lished claim  (however  just  it  may  ulti- 
mately prove  to  be)  be  disallowed.  The 
cases  of  Brown's  Adm'x  v.  Garland  and 
others,  (1  Wash.  221,)  and  Alexander  v. 
Morris,  (3  Call,  105,)  go  to  establish  the 
same  principle. 

The  only  case  I  have  been  able  to  find 
which  seems  to  have  a  contrary  tendency, 
is  that  of  Hudson  v.  Johnson;  (1  Wash.  10,) 
but,  when  examined,  it  appears  very  differ- 
ent from  the  case  before  us.  There  the  de- 
fendant, on  the  trial  of  the  issue  of 
payment,  produced  a  receipt  from  the  attor- 
ney who  prosecuted  the  suit,  dated  after  its 
commencement,  which  receipt  was  allowed 
as  a  discount;  the  defendant  having 
proved,  that  on  application  to  the   plaintiff 

(a)  1  Wash.  S21. 


to  know  where  his  bond  was,  he  replied  that 
it  was  in  possession  of  Lewis,  his  attorney : 
but  the  receipt  having  been  ^iven  subse- 
quent to  the  suit,  the  Court  adjudged  to  the 
plaintiff  his  costs. 

I  am  of  opinion  that  there  is  no  error  in 
the  decree  before  us,  dissolving  the  injunc- 
tion. 

Decree  unanimously  affirmed. 


533   ♦(April  Term,  1810,  continued  from  p.  888.)* 

Mayo  V.  Qiles't  Administrator. 

Thnrsday,  Marcb  29, 1810. 

I.  Bonds— AMlffmnentt—AMlffaee  Takes  Subject  to 
What  Bqaitlet.— Althooirh  the  assignee  of  a  bond, 
with,  or  wltbout  notice,  takes  it  subject  to  all  the 
equity  of  the  obliffor,  yet  such  equity  must  be 
clearly  and  manifestly  established  by  proof, 
before  it  shall  affect  an  assignee  without  notice ; 
especially,  if  the  obliffor,  after  the  assiffnment. 
promises  payment  of  the  full  amount  of  the  bond, 
to  the  assiffnee.  4>**See  also,  on  the  subject  of 
assignments,  Buckner  v.  Smith,  Ac.,  1  Wash.  290. 
and  Hoomes  v.  Smock,  Ibid.  889. 

In  the  month  of  May,  1793,  John  Mayo 
obtained  an  injunction  from  the  County 
Court  of  Henrico,  to  stay  proceedings  on  a 
judgment  rendered  against  him  in  favour 
of  Knowles  Giles,  assignee  of  Fortunatua 
Sydnor ;  setting  forth    in  his   bill,    that  in 

the  year a  certain  Francis  Gaddy,  then 

of  the  city  of  Richmond,  had  an  account 
against  the  complainant  for  blacksmith's 
work ;  that  he  the  complainant  was  told  at 
several  times  bv  Fortunatus  Sydnor  that 
Gaddy  was  indebted  to  him,  and  had  in- 
structed him  to  apply  to  the  complainant 
for  payment;  that,  not  suspecting  any 
fraud,  he  gave  his  bond  to  him  the  said 
Sydnor  for  841.  78.  lid.,  being  the  sum  then 
supposed  due  from  the  complainant  to  the 
said  Gaddy,  without  making  any  deduction 
on  account  of  an  engagement  of  his  to  a. 
certain  John  Swann  tor  the  payment  of  a. 
sum  of  money  due  from  Gaddy  to  Swann » 
the  amount  of  which  was  then  uncertain, 
and  also  the  value  of  eleven  muskets  which 
had  been  delivered  by  the  complainant  to 
the  said  Gaddy  to  clean,  and  had  never  been 
returned ;  the  aggregate  amount  of  whicli 
said  two  articles  was  to  be  deducted  from 
the  said  bond,  when  the  precise  sum  could 
be  ascertained.  In  support  of  this  allega- 
tion, a  written  agreement  by  the  said  Syd- 
nor, bearing  even  date  with  the  bond, 
was  exhibited. 

The  bill  further  stated  that  Sydnor,  soon 
after,  assigned  the  bond  to  Giles;  that, 
**at  the  time  of  making  the  said  assign- 
ment, the  said  Giles  knew  the  circum- 
stances under  which  the  said  bond  waa 
granted;"  that  Gaddy  refused  to  grant  the 


*The  succeeding  nine  cases  of  April  Term,  by  a 
mistake  of  the  printer,  were  not  inserted  in  their 
proper  place:  but  as  the  reader  will  find  them  by 
the  index  as  easily  as  If  this  accident  had  not  hap- 
pened, it  is  hoped  that  no  Inconvenience  will  result. 
—Note  in  Orlfflnal  Edition. 

tBoad»<-Aasiffnaieat— See  foot-note  to  Norton  v. 
Hose, 3  Wash.  888:  monosraphic  note  on  "Bonds"* 
appended  to  Ward  v.  Ohum,  18  Oratt.  801:  mono- 
graphic note  on  "Assignments"  appended  to  Raffs- 
dale  y.  Haffy.  9  Gratt  409. 
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complainant  an  acquittance,  (alleging  that 
he  had  never  authorized  Sydnor  to  receive 
the  debt,)  and  forbade  him  to  pay  any  part 
of  the  said  bond ;  that,  neverth^^less,  Giles 
the  assignee  had  brought  suit,  and  recov- 
ered a  judgment  at  law. 

To  this  bill  Sydnor  and  Giles  were    both 
made  defendants,  but  no  process  appears  to 
have  issued  against  the  former,  and  no  an- 
swer by  him  was  filed.     The  latter  by 

534  his  answer  declared  himself  *a  bona 
fide  purchaser  of  the  bond,  for  a  val- 
uable consideration,  '^expressly  denying 
that,  at  the  time  the  said  bond  was  assigned 
to  him,  or  at  any  time  before,  he  knew  of 
any  dispute  or  fraud  being  practised  by 
which  the  complainant  was  induced  or 
drawn  in  to  execute  the  said  bond."  He 
contended,  therefore,  that,  having  the  legal 
right  to  the  debt,  and  equal  equity  with  the 
complainant,  a  court  of  equity  ought  not  to 
deprive  him  of  the  benefit  of  his  judgment 
at  law. 

The  testimony  in  support  of  the  bill  con- 
sisted, 1.  Of  Sydnor' s  written  agreement 
dated  the  8th  of  October,  1790,  in  the  fol- 
lowing words:  ** Having  this  day  received 
Colonel  John  Mayo*s  bond,  on  account  of 
Francis  Gaddy,  for  841.  7s.  lid.  and  there 
being  some  doubts  with  Mr.  Mayo  whether 
he  owes  Mr.  Gaddy  that  sum  or  not,  I  there- 
fore hereby  oblige  myself,  provided  Mr. 
Mayo,  in  one  month  after  this  date,  should 
produce  proper  vouchers  to  satisfy  me  that 
be  has  and  is  obliged  to  pay  John  Swann 
131. 15s.  on  account  of  Mr.  Gaddy,  independ- 
ent to  an  order  drawn  in  favour  of  John 
Swann  on  Mr.  Mayo  by  Mr.  Gaddy,  and 
provided  Mr.  Gaddy  should  not  within  one 
month  after  date  produce  to  Mr.  Mayo 
eleven  mnskets  which  were  delivered  him 
to  clean,  that  the  price  of  the  said  muskets 
and  the  131.  15s.  shall  be  fixed  to  the  credit 
of  this  bond  executed  by  Mr.  Mayo  agree- 
able to  the  award  of  Mr.  John  Hicks,  Wil- 
Miam  Booker,  William  Foushee,  and  Joseph 
Higbee.  Witness,  my  hand,  F.  Sydnor.'* 
2.  A  letter  from  Sydnor,  dated  the  9th  of 
March,  1791,  mentioning  that  necessity  had 
compelled  him  to  pass  the  bond  to  Giles ; 
which  he  hoped  the  complainant  would  not 
be  displeased  at ;  that  Giles  had  promised, 
*Mf  the  complainant  would  fix  him  upon  a 
certainty  of  receiving  one  half  the  money 
in  a  short  time,  he  would  wait  nine,  or  per- 
haps twelve  months  for  the  balance;"  that 
should  the  complainant,  on  making  partic- 
ular inquiry,  find  the  bond  was  given  for 
rather  too  large  a  sum,  the  strictest  honour 
should  guide  him  (Sydnor)  to  fix  the  over- 
plus in  his  hands  to  discharge  it,  as  he  con- 
ceived it  not  worth  while  to  alter  the  bond 
for  so  small  a  sum,  as  perhaps  the  com- 
plainant could  rely  on  his  punctuality ;  and 
that  he  ''hoped  he  would  accommodate  the 
matter  as  above  proposed."  3.  A  deposition 
of  a  certain  Samuel  Jones,  proving  a  verbal 
declaration  by  Sydnor,  '*that  he  had  long 
been  at  a  loss  what  to  do  respecting  a  bond 
he  had  obtained  of  Colonel  Mayo,  and 
passed  to  Knowles  Giles,  who  had  then  sued 
on  said  bond,    which  would  probably 

535  be    carried    to  a  Court  *of  Chancery, 
where    he    the  said  Sydnor  might  be 

placed    in  a   disagreeable  predicament,    as 
Gaddy  had  cancelled  the  bargain   by  which 


he  obtained  the  bond;"  that  he  had  previ- 
ously contracted  with  Gaddy  for  the  sa  le  of 
part  of  a  lot  in  the  City  of  Richmond,  and 
that  by  selling  the  same  ground  to  the  said 
Jones,  he  should  ''destroy  the  foundation 
of  his  claim  against  Gaddy,  which  had  been 
his  justification  in  the  receipt  of  said  bond ; 
but,  as  ne  should  never  be  able  to  get  any 
thing  out  of  Gaddy,  he  had  determined  to 
sell,  and  execute  a  deed  for,  the  ground,  to 
Jones;  which  he  proceeded  to  do." 

On  the  other  side,  the  deposition  of  Alex- 
ander King  proved  a  promise  by  Mayo, 
(when  applied  to,  by  the  deponent,  on  be- 
half of  Giles,  for  payment  of  the  bond, ) 
that  he  would  pay  "the  amount  of  the  bond 
to  Giles."  The  judgment  at  l::w  was  by 
confession ;  and,  "by  consent  of  the  par- 
ties, fourteen  days^  were  allowed  the  com- 
plainant to  file  his  bill  of  injunction  in  the 
Clerk's  office." 

In  August,  1793,  a  motion  to  dissolve  the 
injunction  was  overruled ;  and  in  November, 
17%,  Giles  having  died,  the  suit  was  re- 
vived against  his  administrator.  May  8th, 
1800,  the  cause  came  on,  by  consent  of  par- 
ties, to  be  heard  in  chief,  when  the  injunc- 
tion was  dissolved,  and  the  bill  dismissed 
with  costs.  On  an  appeal  to  the  Superior 
Court  of  Chancery,  this  decree  was  affirmed 
by  the  late  Chancellor,  Wythe ;  and  there- 
upon Mayo  appealed  to  this  Court. 

April  2l8t,  1810.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER,  (after  stating  the 
case.)  The  original  agreement  between 
Mayo  and  Sydnor,  referred  to  in  the  bill, 
whereby  it  was  stipulated  that,  if  Gaddy 
did  not  within  one  month  produce  the 
eleven  muskets  delivered  him  to  clean,  that 
Mayo  should  have  credit  for  their  value,  is 
an  admission  on  the  part  of  Sydnor  that 
Mayo  should  not  be  driven  to  his  action  to 
obtain  compensation  for  them,  if  not  deliv- 
ered, but  that  the  value  thereof  should  be 
admitted  as  an  equitable  discount,  or  set- 
off against  the  bond.  I  call  it  an  equi- 
table discount,  because  I  do  not  know  in 
what  manner  he  could  have  had  the  benefit 
of  it  at  law ;  the  value  of  the  muskets  not 
being  ascertained  in  the  agreement.  And 
indeed,  the  parties  seem  to  have  ad- 
536  mitted  this,  the  one  *by  confessing  a 
judgment  on  the  bond,  and  the  other 
by  consenting  that  the  former  should  be 
allowed  fourteen  days  to  file  his  bill  of  in- 
junction in  the  Clerk's  office.  But,  were  it 
not  so,  the  circumstances  of  fraud  and 
imposition,  charged  in  the  bill,  in  my  opin- 
ion, are  amply  sufficient  to  give  jurisdic- 
tion to  the  Court  ot  Chancery,  in  this  case : 
nor  could  a  demurrer,  for  want  of  equity^ 
hold. 

As  to  the  merits.  In  the  case  of  Norton 
V.  Rose,  (1  Wash.  233, )  it  was  the  unani- 
mous opinion  of  the  Court,  (in  the  absence 
of  Judge  Pendleton  and  Judge  Fleming, ) 
that  an  assignee  of  a  bond  or  obligation 
takes  the  same  subject  to  all  the  equity  of 
the  obligor;  and  this,  as  I  understand  the 
Judges,  whether  the  assignee  at  the  time  of 
the  assignment  have  notice  of  such  equity, 
or  not.  The  question  appears  to  have  been 
fully  discussed  both  by  the  bar,  and  by  the 
bench,  and  therefore  ought  not  now  to  be 
disturbed.     But  I  am  so  far  from  feeling   a 
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diapoaition  to  do  so,  that  I  accord  entirely 
with  the  opinions  thus  delivered.  The  only 
question,  then,  is,  has  the  appellant 
broug^ht  his  case  within  the  rule  there  laid 
down?  From  the  agreement,  as  before 
stated,  and  a  letter  of  March  9,  1791,  from 
Sydnor  to  Mayo,  and  the  deposition  of 
Samuel  Jones,  I  am  very  much  disposed  to 
believe  that  Mr.  Mayo  was  probably  en- 
titled to  the  relief  he  seeks. 

But  the  whole,  taken  together,  does  not 
in  my  opinion  support  the  allegations  of 
his  bill.  Why  no  process  was  ever  issued 
against  Sydnor,  to  compel  him  to  answer 
the  charges  against  him ;  or  why  Gaddy 
was  neither  made  a  party,  nor  a  witness  in 
the  causes,  it  is  impossible  for  this  Court 
to  discover.  While  I  feel  from  the  evidence 
before  me  a  strong  suspicion  that  other  and 
better  evidence  might  have  been  adduced, 
in  support  of  the  bill,  I  am  constrained  to 
say  that  the  appellant  has  not  proved  his 
case,  as  alleged  in  the  bill,  or  as  it  appears 
probable  from  some  parts  of  Samuel  Jones's 
deposition.  I  therefore  think  the  decree 
must  be  affirmed.  But  I  conceive  it  ought 
to  be,  without  prejudice  to  any  future  bill 
against  Sydnor  which  he  may  be  advised  to 
bring  for  relief  on  this  subject.  It  would 
indeed  be  my  wish  only  to  affirm  so  much 
of  the  decree  as  dissolves  the  injunction, 
and  allows  the  appellee  to  take  the  benefit 
of  his  judgment  at  law,  and  remand  the 
cause  for  further  proceedings,  if  the  plain- 
tiff should  be  so  advised.  But  I  doubt  the 
power  of  this  Court  to  make  such  a  decree 
where  the  cause,  with  all  its  imper- 
537  fections,  *on  the  part  of  the  plaintiff, 
upon  its  head,  after  t>eing  in  Court 
full  seven  years,  was  brought  on  by  consent 
of  parties,  to  be  heard  in  chief  upon  the 
bill,  answer,  exhibits  and  depositions,  in 
this  record. 

In  the  opinion  I  have  given  I  mean  not, 
in  the  most  distant  manner,  to  disturb  or 
weaken  the  principles  established  in  the 
case  of  Norton  v.  Rose,  in  which  I  most 
heartily  concur. 

JUDGE  ROANE  concurred  in  affirming 
the  decree. 

JUDGE  FLEMING  was  of  the  same 
opinion  ;  observing,  that,  whatever  equity 
Mayo  might  have  against  Sydnor,  he  had 
none  against  Giles,  who  was  a  fair  pur- 
chaser of  the  bond,  and  to  whom  Mayo  had 
made  a  promise  of  payment. 

Decree  unanimously  affirmed. 


Wyatt  V.  Sadler's  Heirs. 

Friday.  April  87, 1810. 

.1.  Wills-Rule  of  Constractlon— Inteatioo.*— In  con- 
struing wills,  the  cardinal  rule  Is  to  collect  the 
intention  of  the  testator  from  the  whole  will 
Uken  together,  without  regard  to  any  thing  tech- 
nical, or  any  particular  form  of  words;  and  If 

•Wills— Rule  of  Coostruction—loteatlon.— The  car- 
dinal rule  for  the  interpretation  of  wills  Is,  to 
collect  the  Intention  of  the  testator  from  the  whole 
will,  taken  together  as  a  consistent  whole  formed 
of  all  its  parts;  and,  if  such  Intention  be  lawful,  full 
effect  must  be  given  to  It  Intention  Is  the  life  and 
soul  of  a  will,  and  the  great  point  to  be  ascertained; 
when  it  is  clear,  and  violates  no  rule    of  law,  It 


such  intention  be  lawful,  (as  not  creating  perpe- 
tuitles,  or  the  like,)  full  effect  ought  to  be  given  to 
it  by  the  Courts, 
a.  Somo-Saiiie-CaM  at  Bar.— A  testator  (who  died 
in  the  year  1708)  expressed  himself.  In  the  intro- 
ductory part  of  his  will  thus:  "and  as  to  what 
worldly  goods  It  hath  pleased  Gk>d  to  give  me.  I 
leave  and  bequeath  as  followeth.'*  In  the  next 
clause,  he  '*wllls  and  desires  that  his  wife  should 
enjoy  all  his  land  during  her  life,  and  after  her 
decease  gives  and  bequeaths  to  his  two  sons, 
all  his  land,  to  be  equally  divided  between 
them ;  his  still,  likewise,  to  be  between  them,  to 
distil  for  their  own  use,  and  after,  to  his  eldest 
son.'*  A  fee  simple  estate  in  his  share  of  the 
land  passed  to  the  younger  son. 

On  the  trial  of  an  action  of  ejectment,  in 
the  District  Court  of  King  and  Queen,  (on 
behalf  of  John  Den,  lessee  of  Richard 
Wyatt,  against  the  widow  and  heirs  of  John 
Sadler,  deceased,)  the  lessor  of  the  plain- 
tiff proved  that  he  was  the  eldest  son  of 
Richard  Wyatt,  who  died  in  the  year  1768,. 
seised  in  fee  of  the  land  in  the  declaration 
mentioned ;  that,  being  so  seised,  the  said 
Richard  Wyatt,  the  elder,  had  made  and 
published  his  last  will ;  in  which  were  the 
following  clauses,  after  the  usual  preamble  ;. 
viz.  ^'and,  as  to  what  wordly  goods  it  hatH 
pleased  God  to  give  me,  I  leave  and  be- 
queath as  followeth :  Item,  my  will  and  de- 
sire is,  that  my  beloved  wife  Eliza  bet  li 
Wyatt  shall  have  and  enjoy  all  my  land 
during  her  natural  life.  Item,  after  the 
decease  of  my  wife,  I  give  and  be- 
538  queath  to  my  sons  Richard  *and  Wil- 
liam Wyatt,  all  my  land,  to  t>e  equally 
divided  between  them.  Dragon  Swamp  and 
all,  my  still,  likewise,  to  be  between  them, 
to  distil  for  them  for  their  own  use,  and 
after,  to  my  son  Richard.  Item,  my  will 
and  desire  is,  that  my  lot  at  West  Point 
shall  be  sold,  and  Mr.  Stephen  Bingham  to 
have  the  refusal  of  it."  There  were  other 
bequests  of  personal  estate,  &c.  The  lessor 
of  the  plaintiff  farther  proved  that  William 
Wyatt,  the  younger  son  of  said  testator,  de- 
parted  this  life  a  year  or  two  before  the  in- 
stitution of  this  ejectment ;  that  the  widovr 
was  also  dead  at  the  time  of  bringing  the 
said  ejectment;  and  the  defendants,  claim- 
ing under  the  said  William  Wyatt  the  land 
in  the  declaration  mentioned,  which  had 
been  allotted  to  him  on  partition  made  be- 
tween Richard  and  him,  moved  the  Conrt 
to  instruct  the  Jury  that,  under  the  said 
will,  a  fee  passed  to  William,  on  the  death 
of  the  widow,  in  that  part  of  the  land  de- 
vised to  him;  which  the  Court  according-ly 
did;  to   which   opinion    of   the    Court    the 


must  govern  with  absolute  sway.  M'Camant  v. 
Nuckolls.  85  Va.  897,  12  S.  E.  Rep.  160,  citing  Wootton 
V.  Redd,  12  Oratt.  196:  Bolsseaus  v.  Aldrldges,  & 
Leigh  288. 248;  Lucas  v.  Duffleld,  dGratL  466;  Parker 
V.  Wasley,  9  Gratt  477;  Cheshire  v.  Purcell,  11  Gratt. 
771:  Wvatt  v^ Sadler,  1  Jfuf^f.  587:  Rushton  v.  Rushton^ 
2  Dall.  244;  Flnley  v.  King,  8  Peters  877;  Smith  ir. 
Bell,  6  Peters  68, 75;  Land  v.  Otley,  4  Rand.  21S:  Reno 
V.  Davis,  4  Hen.  &  M.  288;  Boothe  v.  Blundell.  Vesey. 
Jr.  521.  See  principal  case  also  cited  in  Johnson  v. 
Johnson,  1  Munf.  562,  568,  664;  Goodrich  v.  Hardinsr, 
8  Rand.  288;  foot-note  to  Wootton  v.  Redd,  12  Gratt. 
196;  foot-note  to  Kennon  v.  McRoberts.  1  Wash.  06; 
foot-note  to  Davles  v.  Miller,  1  Call  127. 
See  generally,  monographic  not4  on  ** Wills." 
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plaintiff  filed  a  hill  of  exceptions.  Verdict 
and  jndgment  for  the  appellants ;  and  ap- 
peal. 

W^ickham,  for  the  appellant.  The  ab- 
stract question  submitted  by  this  record  is, 
whether  a  fee  passed  to  William  Wyatt  nn- 
•der  a  will,  in  which  there  are  no  words  of 
perpetuity,  and  no  residuary  clause.  This 
depends  upon  authority ;  and  certainly,  ac- 
cording to  the  old  adjudications,  the  re- 
mainder to  Richard  and  William  was  for 
life  only;  the  reversion  in  fee  vesting  in 
Richard,  as  heir  at  law.  None  of  the  mod- 
ern precedents  have  gone  so  far  as  to  make 
a  devise  like  this  carry  a  fee.  In  Davies 
V.  Miller,  (a)  the  word  estate  was  trans- 
posed from  different  parts  of  the  will, 
and  coupled  with  the  devise,  so  as  to  give 
a  fee:  but  here  the  word  * 'estate*'  is  not 
used;  but  * 'goods"  only. 

Warden,  contra,  relied  on  Davies  v. 
Miller  as  an  authority  in  point.  The  words 
'''as  to  what  worldly  goods,*'  Ac.  coupled 
with  the  clause  immediately  ensuing,  in 
which  lands  are  devised,  evidently  shew 
that  the  testator  meant  the  same  thing  as 
if  he  had  said  "ail  my  estate."  From  the 
whole  will,  it  is  clear,  that  he  did  not  in- 
tend to  die  intestate  as  to  any  part  of  his 
property. 

Wirt,  on  the  same  side,  quoted  8 
539  Viner,  208,  pi.  23;  I  Swinburne,  *368, 
Powell's  note.  Judge  Pendleton,  in 
delivering  the  opinion  of  the  Court,  in 
Keanon  v.  M'Robert,(b)  says,  "that  the 
intention  of  the  testator  is  to  give  the  rule 
of  construction,  is  declared  by  all  the  Judges 
both  ancient  an<1  modern.  He  afterwards 
quotes  Lord  Mansfield's  observation  in  the 
case  of  Mudge  v.  Blight,  (Cowp.  Rep.  352,) 
""that  he  verily  believed  that  every  case  de- 
termined upon  the  rule  of  law,  directing 
an  estate  for  life,  if  there  be  no  limitation, 
defeats  the  intention  of  the  testator."  It 
is  surprising  that,  impressed  with  this  con- 
viction, his  Lordship  did  not  at  once  change 
the  last-mentioned  rule,  as  "rigid  and  un- 
Juaty"  and  conflicting  with  the  "true  rule 
built  upon  intention;"  instead  of  which  he 
caught  hold  of  little  words,  such  as  '*es 
tate"  and  the  like,  which  word  "estate"  is 
said  by  Judge  Pendleton  to'  have  been 
* '  pressed"  into  the  service.  In  1  Roll.  Abr. 
334,  1.  30,  the  words  "my  whole  estate," 
in  3  P.  Wms.  296,  (Tanner  v.  Wise,)  and 
3  Call,  306,  (Watson  V.  Powell,)  "all  my 
temporal  estate,"  in  2  Vem.  690,  (Beach- 
croft  V.  Beachcroft,)  Lntw.  36,  136;  Cas. 
temp.  Talb.  160,  "all  my  worldly  estate," 
and  in  1  Call,  127,  (Davies  v.  Miller,)  "my 
estate,"  were  deemed  sufficient  for  the  pur- 
pose. 

It  is  contended  by  Mr.  Wickham,  that  the 
cabalistic  word  "estate"  is  all-important 
and  indispensable :  but  in  7  Bro.  Pari.  Cas. 
467,  (Jackson  v.  Hogan,)  the  words  "as  to 
my  worldly  substance,"  in  the  preamble, 
and  '* all  the  remainder  and  residue  of  all 
the  effects,  both  real  and  personal,  which  I 
shall  die  possessed  of,"  in  the  residuary 
clause,  and,  in  1  Bro.  Ch.  Cas.  437,  (Huz- 
lop  ▼•  Brooman,)  "all  I  am  worth,"  were 
severally  determined  to  pass  a  fee.  In  the 
present  case,  the  testator  was  unlearned  in 


law,  as  appears  from  his  using  the  terms 
"give"  and  "bequeath"  (which  are  appro- 
priate to  personal  estate)  in  disposing  of 
his  lands.  His  will  should,  therefore,  be 
the  more  liberally  expounded. 

It  has  been  decided  that  when  personal  es- 
tate and  real  are  given  in  the  same  clause, 
the  real  shall  pass  as  absolutely  as  the  per- 
sonal, (c)  The  relation,  too,  in  which  the 
testator  stood  to  the  parties,  and  the  exist- 
ing circumstances  of  the  case,  ought  to 
affect  the  construction,  (d)  The  wife  in  this 
case  may  have  been  young ;  and  a  remainder 
for  life  only,  could  have  been  of  little  value 

to  the  sons. 
540  *Wickham,  in  reply,  admitted  the 
testator  meant  to  give  a  fee.  Indeed, 
he  would  go  farther,  and  admit  that,  since 
the  first  settlement  of  Virginia  to  this  day, 
whenever  a  man  gave  land,  he  meant  to 
pass  the  whole  estate.  There  is,  in  reason, 
no  distinction  between  a  gift  of  land  and  a 
gift  of  a  horse.  Yet  the  law  requires 
a  different  mode  of  transfer,  and  the 
testator's  intention  must  give  way  to 
the  law:  this  is  a  subject  of  positive 
institution.  Thus,  if  a  man  make  a  nun- 
cupative will,  and  give  personal  estate 
and  land,  the  land  will  not  pass.  We  are 
only  to  inquire,  then,  whether  it  had 
become  a  rule  of  property,  before  the  act 
of  1785,  (e)  that,  if  a  testator  did  not  use 
words  of  perpetuity,  a  fee  would  not  pass. 
If  so,  the  rule  ought  to  be  abided  by ;  how- 
ever unreasonable  it  may  appear;  for  to 
depart  from  it  would  be  as  contrary  to  pol- 
icy as  to  law ;  since  the  titles  to  many  es- 
tates in  this  country  would  be  shaken  by 
such  a  decision  as  is  now  contended  for. 

The  later  authorities  have  gone  so  far  as 
to  determine  that  the  word  "estate,"  or 
words  equivalent  thereto,  such  as  "all  I  am 
worth,"  and  the  like,  may  carry  a  fee.  The 
word  "estate"  has  a  very  extensive  mean- 
ing, as  conveying  the  whole  interest  of  the 
testator;  and  words  of  the  same  import  have 
been  permitted  to  have  the  same  effect. 

Thus  far  the  decisions  have  gone,  and  no 
farther.  The  words  "worldly  goods"  are 
only  descrif  tive  of  the  kind  of  property, 
not  of  the  quantity  of  interest;  and  such 
words  have  never  been  allowed  to  carry  a 
fee.  In  Jackson  v.  Hogan,  7  Bro.  Pari. 
Cas.  467,  the  word  "effects,"  being  in  a  re- 
siduary clause,  and  coupled  with  other  strong 
expressions,  such  as  *  'all  the  remainder  and 
residue,"  and  "real  and  personal,"  were 
supposed  to  relate  to  the  totality  of  estate. 
But  this  will  not  warrant  the  position  that 
"effects,"  or  "goods,"  in  an  introductory 
clause,  can  be  connected  with  a  devising 
clause  so  as  to  enlarge  a  life-estate,  in 
lands  into  a  fee-simple. 

Mr.  Wirt's  observation  that,  when  per- 
sonal and  real  estate  are  given  in  the  same 
clause,  the  real  shall  pass  as  absolutely  as 
the  personal,  does  not  apply  in  his  favour ; 
for  the  only  bequest  of  personal  property 
which  has  any  connection  with  this  devise 
of  the  lands  in  this  case,  is  that  relative  to 
the  still ;  a  share  in  which  is  given  to  Wil- 
liam for  life  only. 


{a>  1  Call.  127. 
<b>  1  Wash.  102,  !<». 


(c)  8  Barr.  I8B1,  Base  v.  Hill. 

(d)  2  P.  Wms.  191  Newland  v.  Sbephard; 
887;  Peat  v.  Powell. 

(e)  1  Rev.  Code.  p.  ICO.  8.  IS.  1?«^  c.  6& 
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*Wirt.  The  teistator's  disposal  of 
the  still  certainly  fumislies  a  strong 
argument  to  prove  that  he  supposed  that 
he  had  used  words  snfBciently  strong  to 
give  an  absolute  estate  in  his  lands ;  for 
recollecting  that  favourite  object  (the  still) 
was  incapable  of  partition,  he  gives  it  to 
his  eldest  son,  after  the  death  of  William  ; 
which  shews  that  had  he  intended  his  lands 
to  go  to  the  same  son,  he  would  have  said 
so. 

May  9,  1810.     The  Judges  delivered  their 
opinions. 

JUDGE  TUCKER,  {after  stating  the 
case. )  Mr.  Wickham  for  the  appellant,  ad- 
mitted that  it  was  the  probable,  and  «*ven 
apparent  intention  of  the  testator  to  give 
his  two  sons  an  equality  of  estate  as  well 
as  an  equal  quantity  in  his  lands :  but  con- 
tended that  no  estate  in  fee-simple  could 
pass,  even  by  a  will,  without  words  of  in- 
heritance, or  of  perpetuity,  or  such  expres- 
sions as  were  descriptive  of  the  testator's 
whole  estate  in  the  lands.  Mr.  Wirt,  on 
the  other  hand,  insisted,  that,  where  no 
particular  estate  is  limited  by  the  words 
of  the  will,  the  testator's  intention  shall 
prevail.  The  case  was  very  ably  argued 
on  both  sides,  and  I  felt  myself  much 
obliged  to  the  counsel  for  their  assistance. 
The  subject  of  testamentary  dispositions 
of  land  received  in  this  Court,  in  the  cele- 
brated case  of  Kennon  v.  M'Robert  and 
Wife,  as  full  and  elaborate  a  discussion 
from  the  bar  (as  I  have  been  informed)  as 
ever  any  cause  had  in  any  Court.  The 
clear,  lucid,  and  comprehensive  view,  of 
the  subject  generally,  taken  by  the  justly 
celebrated  President  Pendleton,  in  the 
opinion  which  he  delivered  as  the  resolu- 
tion of  the  Court,  points  out,  in  my  opin- 
ion, the  polar  star  by  which  Courts  in 
future  ought,  in  all  cases,  to  be  fsruided 
and  directed.  He  has  clearly  and  demon- 
stratively shewn  that  there  are  no  precise 
words,  no  precise  arrangement  of  them, 
nor  any  thing  in  any  degree  technical, 
necessary  to  the  discovery  of  the  testator's 
real  and  legal  intention.  He  has  con- 
victed those,  who  have  contended  for  such 
precision  and  technicality,  of  inconsistency 
and  contradiction,  and  has  demonstrated 
(to  my  satisfaction  at  least)  that,  when 
ever  from  the  whole  face  and  context  of 
the  will,  we  can  collect  the  testator's  inten- 
tion, we  are  bound  to  give  .it  effect,  (a) 
542  '^In  the  present  case,  I  am  fully  sat- 

isfied that  the  testator  meant  to  dis- 
pose of  the  whole  estate.  And  thai  under 
the  words  worldly  goods,  he  meant  to  in- 
clude his  lands,  and  his  estate  therein. 
The  next  sentence,  after  that  in  which 
these  words  occur,  contains  the  disposition 
of  all  his  lands  to  his  wife,  for  life :  she 
might  (as  was  suggested  in  the  argument) 
have  been  young,  and  a  remainder  for  life 
only  of  very  little  value  to  his  sons.  The 
emphatical  words  that  after  her  death  all 
his  lands  should  be  equally  divided  between 
his  heir  and  his  second  son.  Dragon  Swamp 
and  all,  impress  me  with  the  idea,  that 
he  thought  thede  words   sufficient   to  shew 


(a)  7  Brown's  Pari.  Cases.  4«7.  Jackson  v.  Hoffao ; 
CJowp.  299.  S.  C:  1  Bro.  Ch.  Rep.  4S7:  3  Burr.  1881 ;  8  P. 
Wms.  295;  2  P.  Wms.  194;  Pon".  160;  Amb.  887;  ICaU, 
127;  8  Call,  806;  2  Vem.  690. 


they  were  to  have  equal  estates,  as  well  as 
equal  quantities  in  the  land.  Tne  clause 
respecting  the  still  (as  was  very  perti- 
nently and  forcibly  observed  by  the  coun- 
sel) shews  he  recollected  that  favorite 
object  was  incapable  of  partition :  he  there- 
fore gives  it  to  the  eldest  son  whenever 
their  joint  interest  in  it  should  cease. 
Had  he  intended  the  lands  aUo  to  go  to 
the  same  son,  he  would  have  said  so. 

There  is  one  reason,  which  does  not  ex- 
ist in  England,  why  the  intention  of  the 
testator  in  the  distribution  of  his  lands 
among  his  children  ought  to  be  referred  to 
an  estate  of  inheritance,  unless  the  con- 
trary intention  manifestly  appear.  It  is, 
that  lands  were  the  property  most  easily  ac- 
quired in  this  country,  as  well  as  most 
necessary  to  the  support  of  a  family.  A 
father,  often,  had  nothing  else  to  give. 
In  distributing  it,  he  must  be  presumed  to 
do  a  father's  part  among  his  children  by 
giving  an  estate  of  inheritance. 

I  therefore  think  the  judgment  ought  to 
be  affirmed. 

JUDGE  ROANE.    In  the  case  of  Kennon 
V.  M'Robert, (b)  the  Court,  after  discussinic 
much  at   large   the   question   whether    the 
word  *^  estate"  could  be  transposed  from  the 
introductory  part  of  a  will,  to  the  devising 
part,  so  as  to  enlarge   the  interest   devised 
from  a  life  estate  into  a  fee,  left  that  ques- 
tion, expressly,  undecided.    It  did   so,    al- 
though  it  expressed  a   strong   affirmative 
opinion    upon    the  question ;    because     the 
case  could  well  go  off  upon   another   point, 
and  in  deference   to  the  cases  of  Mitchell 
V.  Sidebotham,  (c)  Den   v.    Gaskin,(d)    and 
Wright  V.    Wright,  (e)    in   which    contrary 
decisons  had  been   rendered.     To  these  last 
cases  might  have  been    added    (inter  alia) 
those  of  Shaw  v.  Russel,  (cited  in    Den    v. 
Gaskin,)  Loveacres  v.  Blight,  (f)  and  Hogao 
V.    Jackson,  (g)     All  of  these     cases 
543      seem  to  have  established  *the  position 
beyond  a  doubt,   that  such   introduc- 
tory   words,    alone,     are     not     sufficient; 
though  the  last-mentioned  case  very    prop- 
erly admits,  that  they   may    be  resorted    to 
as  a  help   to    guide    the   judgment  of    the 
Court,  in  relation  to   the   words    contained 
in  the  devise   itself.     The   opinion   of    the 
Court  on  this  point,    as   expressed    in    the 
case   of   Kennon    v.    M'Robert,    seems     to 
have  been  grounded  upon    the   three   cases 
of  Tanner    v.    Wise,(h)    Ibbetson    v.  Beck- 
with,(i)  and  Grayson    v.    Atkinson,  (k)     A 
reference  to  the  two  former  cases  will  shew 
that  there  were  words  also  in   the   body    of 
the  respective  devises,  in  aid  of  which    the 
introductory   words   were   used;    and     thus 
the  decisions  on    them   are  perhaps   to    be 
reconciled   to     the    distinction     taken     as 
above,  in   the   case   of   Hogan  v.  Jackson  r 
and,  with  respect  to  the  last   case,    if    the 
words    in    the    body  of    the    will    **all    the 
rest  of  my  goods,  lands,"  Ac.  do  not   shew 
it  to  be  of  the   same   character,    the   intro- 


(b)  1  Wash.  109. 

(c)  Doug.  760. 

(d)  Ck)wp.  670. 

(e)  1  Wilson,  414. 

(f)  Douff.  854. 
(ff)  Ck>wp.  804. 

(h)  8  P.  Wms.  295. 

(1)  Cases  temp.  Talb.  157. 

(k)  1  Wlls.  188. 
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ductory  words  are  unuaually  strong  to  im- 
port an  intention  to  dispose  of  all  the 
testator's  temporal  estates;  in  which  re- 
spect the  preamble  before  us  (it  will  pres- 
ently be  remarked)  is  different.  That  case 
of  Grayson  v.  Atkinson  is,  therefore,  per- 
haps, the  only  case  that  can  be  found  (or 
was  felied  on  by  the  Court)  to  justify  the 
construction  of  a  fee,  from  the  words  of 
the  preamble  of  a  will,  without  words  of 
similar  import,  in  the  body  thereof,  to  aid 
which  the  introductory  words  are  to  be 
used.  The  weight  of  the  Knglish  cases, 
therefore,  undoubtedly  is  against  the  posi- 
tion that  introductory  words,  alone,  are 
competent  to  operate  an  enlargement  into 
a  fee.  The  opinion  in  the  case  of  Ken- 
non  V.  M'Robert  has,  however,  been  since 
admitted,  and  acted  upon  by  this  Court; 
and  it  has  now  grown  into  a  rule  of  prop- 
erty, (not  to  be  departed  from,)  that  the 
word  '* estate,*'  alone,  in  the  preamble  of  a 
will,  is  sufficient.  The  cases  of  Davies  v. 
Miller, (a)  and  Watson  v.  Powell, (b)  have 
been  decided  conformably  thereto;  though, 
in  the  former,  the  word  '^estate"  is  also 
found  in  the  conclusion  of  the  will,  and 
was  relied  on  by  the  Court  as  aiding  the 
preamble.  In  all  those  cases,  however,  the 
word  '^estate"  was  found  in  the  introduc- 
tion :  there  was  no  opinion  given  in  relation 
to  words  of  an  inferior  character.  That 
was  the  ultimatum  of  those  cases ;  and,  if 
we  go  beyond  it,  and  are  satisfied  with 
terms  short  of  that,  we  do  not  stand  upon 
the  authority  of  that  decision.  The  most 
that  can  be  contended  for,  in  favour  of 
that  decision,  is,  that  it  has  exalted  the  in- 
troductory words  of  a  will  to  the  level   of 

the  devising  part:  that  case,  how- 
544      ever,  *cannot   be   construed   to   have 

decided,  that  words  contained  in  the 
preamble  of  a  will  shall  carry  a  fee,  which 
words  in  the  devising  part  thereof  would 
be  insufficient  to  produce  that  effect.  That 
is  going  a  grade  farther  than  was  neces- 
sary in  that  case;  for  the  word  * 'estate," 
if  found  in  the  devising  clause,  would  have 
been  sufficient.  Whenever  such  a  position 
shall  be  established,  it  will  not  only  pros- 
trate one  of  the  best  settled  rules  for  the 
construction  of  wills,  but  also  lead  to  the 
absurdity  of  supposing  that  the  intention  of 
the  testator  is  to  be  better  collected  from 
the  preamble  of  the  will  (which,  in  gen- 
eral, contains  nothing  more  than  the  formu- 
lary expressions  of  the  scrivener)  than 
from  the  text  of  the  will  itself;  and  that 
slighter  expressions  would  do  in  the  former 
than  in  the  latter. 

Taking  the  preamble  of  the  will,  there- 
fore, to  be  of  equal  dignity  with  the  body 
of  the  will  itself,  and  not  of  greater; 
while  it  is  admitted  that  any  words,  how- 
ever irregular,  importing  a  devise  of  an 
inheritance,  will  carry  a  fee,  it  is  also  true 
that,  if  such  words  are  wholly  wanting, 
nothing  but  a  life  estate  passes.  There  is 
no  position  of  the  law  better  established 
than  this;  and  this  rule  is  not  in  the 
smallest  degree  impugned  by  any  of  the 
decisions  of  this  Court.  This  position  re- 
sults from  the  nature  of  a  will,  which  is  only 


considered  as  a  species  of  conveyance  ;(c) 
and  as  words  of  inheritance  are  indispensa- 
ble in  conveyances  at  the  common  law, 
so  they  are  necessary,  by  analogy,  in  the 
case  of  wills,  although  in  favour  of  the 
intention  of  the  testator  (and  because  he 
is  supposed  to  be  inops  consilii)  any  equip- 
ollent words,  however  irregular,  are  re- 
ceived. Thus  it  is  held  that  **all  my 
estate,"  or  **all  my  interest,'*  will  do; 
but  that  **all  my  lands  at  A."  will 
not.(d)  The  former  will  suffice,  because 
they  import  the  quantity  of  interest  con- 
veyed; for  an  ' 'estate"  is  defined  to  mean 
''such  interest  in  lands  as  the  tenant  hath 
therein  ;"(e)  whereas  the  term  "land" 
only  imports  the  thing,  or  the  specific 
property  devised.  In  making  this  construc- 
tion, it  is  also  held  that  we  must  have 
resort  to  the  words  of  the  will  itself,  how- 
ever irregular ;  and  there  must  be  no  doubt, 
upon  those  words,  taken  in  a  general  view, 
that  a  fee  was  intended;  or  else  the  rule 
of  law  must  prevail,  (f)  It  must  prevail, 
(and  has  been  so  decided  in  numberless 
cases,)  although  it  is  at  the  same  time 
admitted  by  the  Judges,  that  that  rule,  in 
many  cases,  thwarts  the  intention   of   the 

testator,  as  ordinary  men  do  not 
545      distinguish  between    *the   gift    of   a 

tract  of  land  and  that  of  a  horse  :(g) 
it  must  also  prevail  in  cases  where 
the  descent  of  the  land  to  the  heir  seems 
even  reprobated  by  leaving  him  a  disinher- 
iting legacy  of  a  shilling,  or  the  like,  (h) 
The  general  intention  inferrible  from  the 
consideration  just  mentioned  is  not  compe- 
tent to  operate  the  enlargement :  we  must 
look  for  it  in  the  words  of  the  will ;  and  if 
the  intention  of  the  testator  shall  chance 
(in  any  case)  to  be  thwarted,  it  is  (to  use 
the  language  of  Lord  Mansfield)  because 
"quod  voluit  non  dixit." 

In  the  case  before  us,  the  words  of  the 
introduction  are,  "as  to  what  worldly  goods 
it  has  pleased  God  to  give  me,  I  leave  and 
bequeath  as  follows."  There  are  no 
words  here  descriptive  of  the  testator's  in- 
terest in  the  lands  in  question ;  nor  does 
he  say  that  he  means  to  dispose  of  all  his 
worldly  goods,  and  much  less  all  his  inter- 
est therein.  He  only  says  that,  with  re- 
spect to  his  worldly  goods,  he  means  to 
devise  so  and  so :  and  these  words  would 
have  been  still  proper,  had  the  testator 
only  disposed  of  half  his  estate,  or  of  his 
lands  only.  These  are  the  settlements  of 
Lord  Mansfield,  in  relation  to  the  introduc- 
tory words  in  the  will,  in  Den  v.  Gaskin ; 
words  which  are  similar  to,  but  stronger, 
at  the  same  time,  than  those  before  us. 
I  will  not  say,  however,  but  that  this  criti- 
cism upon  the  introductory  words  which  is 
entirely  proper  under  the  point  of  view  in 
which  such  words  are  held  in  England, 
may  be  less  proper  under  the  decisions  of 
this  Court,  as  aforesaid,  by  which  the  char- 
acter of  such  words  seems  changed  and  ex- 
alted, and  they  are  placed,  as  it  were,  upon 
a  level  with  the  devising  words  them- 
selves: on  this  point,  however,    I   give    no 


(a)  I  Call,  127. 
<b>  8  Call.  800. 


(c)  Cowp.  90.  804. 

d)  Douff.  070. 

e)  Bl.  Com.  108;  Douff.  854. 
)  Douff.  864 :  Cowp.  840. 

jr)  Donff.  070:  Cowp.  804.  067. 
(h)  Cowp.  07a 
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opinion,  because  the  worda  in  the  pream- 
ble now  in  question  stop  short  of  the 
desideratum  required  and  do  not  import 
the  quantity  of  interest  the  testator  pro- 
fessed to  devise. 

The  case  before  us  is,  then,  a  naked  one. 
The  introductory  part  of  the  will  is  short 
of  the  standard  required  by  the  decisions 
of  the  Court,  and  receives  no  aid  from  the 
body  of  the  will  itself.  Neither  can  such 
aid  be  found  in  the  general  consideration 
before  stated.  This  is  admitted  by  the 
Court  in  the  said  case  of  Kennon  v. 
M'Robert.  In  that  case  the  Court  dis 
claimed  the  power  to  change  the  law,  what 
ever  its  opinion  might  have  been  touching 
the  rule  in  question,  considered  as  a  new 
case ;  admitted,  that  it  was  to  be  governed 
by  precedents;  agreed,  that  cases  prior  to 
January,  1787,  (when  the  common  law 
546  rule  concerning  conveyances  *was 
changed  by  an  act  of  the  legisla- 
ture, )  must  be  settled  by  the  decisions  of 
that  time;  and  admitted,  that  the  inten- 
tion of  the  testator  (which  it  also  decides 
is  to  be  collected  from  the  will  itself)  must 
not  prevail  against  the  settled  rules  of  con- 
struction. 

As  well,  therefore,  on  the  ground  of  the 
principles  declared  by  the  Court  in  the  said 
case  of  Kennon  v.  M'Robert,  as  of  those 
precedents  by  which  the  Court  professed  in 
that  case  to  be  governed,  I  have  no  hesita- 
tion in  saying  that  only  an  estate  for  life 
passed  in  the  estate  before  us,  and  that 
the  judgment  of  the  District  Court  is  er- 
roneous, and  ought  to  be  reversed.  A 
contrary  decision  in  this  case  (considering 
that  almost  all  wills  have  the  formulary 
words  of  introduction  in  them)  would  go 
the  length  of  repealing  the  rule  aforesaid 
altogether,  in  relation  to  these  testamen- 
tary conveyances;  and  that  by  the  mere 
power  of  the  Court,  when  the  power  of  the 
Legislature  only  was  deemed  competent  to 
make  the  change  in  relation  to  their  proto- 
type, (common  law  conveyances,)  and  was 
exercised  prospectively  only,  (from  the  1st 
of  January,  1787,)  leaving  all  prior  convey- 
ances to  stand  by  the  rules  antecedently 
established;  as  the  Court,  (in  the  case  of 
Kennon  v.  M'Robert,)  has  also  expressly 
held,  as  aforesaid,  should  be  the  case  in 
relation  to  wills  prior  to  the  period  afore- 
said. That  case  itself,  therefore,  seems  to 
me  a  conclusive  authority  in  favour  of  a 
reversal  in  the  present  instance. 

JUDGE  B'LEMING  stated  the  case,  and 
proceeded  as  follows.  The  only  question  is, 
whether  William  Wyatt  (the  younger  son) 
took  an  estate  in  fee,  or  for  life  only,  in 
the  lands  bequeathed  to  him? 

Under  the  feudal  system  in  England  an 
arrangement  was  made  of  the  various 
tenures  by  which  lands  were  to  be  holden. 
It  was  natural  to  suppose  that  technical 
forms  would  not  always  be  attended  to ;  and 
hence  it  became  necessary  to  provide  a  rule 
for  cases  where  the  duration  of  the  estate 
was  not  described.  The  rule  under  the 
feudal  system  was,  that  conveyances  of  an 
estate  in  land,  without  words  of  inher- 
itance or  limitation,  passed  only  an  estate 
for  life. 

After  the  statutes  of  the  32d  and  34th  of 
Henry  VIII,    a  more   liberal   construction, 


and  extensive  latitude  has  been  allowed, 
in  the  construction  of  wills  respect- 
547  ing  lands,  than  in  conveyances  *by 
deed ;  on  account  of  the  former  being 
often  made  in  extremity,  where  counsel, 
skilled  in  the  technical  terms  of  the  law, 
were  not  to  be  had :  and,  therefore,  the  in- 
tention of  the  testator  is  to  prevail  in 
every  case  where  it  does  not  contravene 
some  known  and  established  rule  of  law. 
Lord  Holt,  and  other  Judges  in  more  mod- 
ern times,  emphatically  call  that  intention 
the  polar  star  by  which  our  decision  is  to 
be  guided.  And  Justice  BuUer,  in  deliver- 
ing his  opinion  in  the  case  of  Hodgson 
V.  Ambrose,  Douglas,  341,  noticed  what 
Lord  Hardwicke  truly  said,  in  Bagshaw  v. 
Spencer,  1  Vez.  142;  2  Atk.  577,  **  there 
can  be  no  magic  or  particular  force  in  cer- 
tain words,  more  than  others ;  their  oper- 
ation must  arise  from  the  sense  they 
carry."  And,  he  added,  '^I  say,  that 
sense  can  only  be  found  by  considering  the 
whole  will  together.  That  is  the  first  and 
great  rule  in  the  exposition  of  all  wills ; 
and  it  is  a  rule  to  which  all  others  must 
bend.  It  says,  Uf  not  inconsistent  with  the 
rules  of  law :'  but  it  must  be  remembered 
that  those  words  are  applicable  only  to  the 
nature  and  operation  of  the  estate  or  inter- 
est devised,  and  not  to  the  construction  of 
the  words.  A  man  cannot,  by  will,  create 
a  perpetuity,  put  the  freehold  in  abeyance* 
nor  limit  a  fee  upon  a  fee,  Ac.  But  the 
question  whether  the  intention  be  consist- 
ent with  the  rules  of  law,  or  not,  can  never 
arioc  till  it  is  settled  what  the  intention 
was ;  and,  if  it  be  apparent,  I  know  of  no 
case  that  says  a  strict  legal  construction, 
or  a  technical  sense  of  any  words  whatever, 
shall  prevail  against  it."  Nor,  in  my  ap- 
prehension, shall  the  want  of  a  technical 
word  frustrate  the  intention  of  a  testator, 
where  it  is  apparent  upon  the  face  of  the 
whole  will  taken  together. 

Lord  Mansfield,  in  the  case  of  Mudge  ▼. 
Blight,  Cowper,  355,  after  noticing  that,  at 
common  law,  a  deed,  without  words  of  lim- 
itation, conveys  to  the  donee  only  an  estate 
for  life,  adds,  *^but  I  really  believe  that  al- 
most every  case  determined  by  this  rule,  as 
applied  to  a  devise  of  lands  in  a  will,  has 
defeated  the  real  intention  of  the  testator. 
Notwithstanding  this,  where  there  are  no 
worda  of  limitation,  the  Court  must  deter- 
mine in  the  case  of  a  devise  affecting  real 
estate,  that  the  devisee  has  only  an  estate 
for  life.  But,  as  this  rule  of  law  has  the 
effect  I  have  just  mentioned,  in  defeating 
the  intention  of  the  testator,  in  almost 
every  case  that  occurs,  the  Court  has  laid 
hold  of  the  generality  of  other  expressions 
in  a  will,  where  any  such  can  be 
548  found,  to  take  the  devise  *out  of  this 
rule.  Therefore,  if  a  man  says  'I 
give  all  my  estate, '  that  has  been  construed 
to  pass  a  fee :  or  even  if  words  of  locality 
are  added  as  *all  my  estate  at  A.'  it  has 
been  held  that  the  whole  of  the  testator's 
interest  in  such  particular  lands  will  pass, 
though  no  words  of  limitation  are  added. 
2  P.  Wms.  524.  So  in  the  case  of  Hogan  v. 
Jackson,  from  Ireland,  the  Court  had  no 
difficulty  in  saying  that  the  words  *all  my 
worldly  substance,'  in  the  introductory 
part  of  the  will,   meant  every   thing   the 
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testator  had,  and  that  the  words  all  hU 
real  effects,  in  the  subsequent  residuary 
devise,  were  equivalent  to  worllly  sub- 
stance, and  carried  every  thing  to  the  re- 
siduary devisee.  In  general,"  (adds  Lord 
Mansfield,)  ** wherever  there  are  words 
and  expressions,  either  general  or  particu- 
lar, or  clauses  in  a  will,  which  the  Court 
can  lay  hold  of,  to  enlarge  the  state  of  a 
devisee,  they  will  do  so,  to  effectuate  the  in- 
tention. But, if  the  intention  of  the  testator 
is  doubtful, the  rule  of  law  must  take  place.  ** 

In  the  case  before  us,  I  have  no  doobt 
but  the  intention  of  the  testator  was  to 
pass  a  fee  to  both  his  sons.  First,  because 
in  the  introductory  part  of  the  will  he  uses 
this  expression ;  *'and  as  to  what  worldly 
goods  it  hath  pleased  God  to  give  me,  I 
leave  and  bequeath  as  followeth;"  and 
immediately  proceeds  to  dispose  of  his 
lands,  in  the  first  clause  of  his  will ;  mani- 
festing thereby  his  idea  that  the  words 
worldly  goods,  comprehended  all  his  worldly 
possessions,  and  were  tantamount  to  the 
words  all  his  worldly  estate ;  and  it  seems 
agreed  on  all  hands,  that,  had  he  used  the 
word  estate,  instead  of  goods,  a  fee  would 
have  passed  to  his  son  William ;  (see  Davies 
V.  Miller,  1  Call,  127,  and  Watson  v.  Powell, 
3  Call,  306,)  and,  to  my  mind,  the  latter 
was  as  expressive  of  his  intention  as  the 
former  would  have  been.  We  frequently 
find  men,  who  are  unacquainted  with  the 
technical  terms  of  the  law,  using  the  word 
goods,  to  signify  estate ;  a  recent  instance 
has  occurred,  during  the  present  term  of 
this  Court,  in  the  will  of  William  Murray, 
in  the  preamble  of  which  he  expressed  his 
intention  of  disposing  of  all  his  worldly 
goods,  and  immediately  proceeded  to  be- 
queath (not  devise)  his  lands.  In  the 
case  before  us,-  the  testator,  after  giving 
his  wife  a  life  in  his  lands,  adds,  **Item, 
after  the  decease  of  my  wife,  I  give  and 
beqneath  to  my  sons  Richard  and  William 
Wyatt  all  my  land,  to  be  equally  divided 
between  them,  Dragon  Swamp  and  all,*' 
manifesting  thereby,  in  my  apprehension, 
his  intention  that  his  sons  should 
549  *be  equal,  not  only  respecting  the 
quantity,  but  also  the  interest  they 
were  to  enjoy  in  his  lands;  which  was  an 
absolute  fee.  He  then  directs  his  still,  like- 
wise, to  be  between  them,  for  their  own 
use,  and  after,  to  his  son  Richard;  that 
beini?  an  article,  which,  if  divided,  would 
be  rendered  useless  to  both  sons. 

On  this  view  of  the  case,  even  from  the 
English  authorities,  it  appears  to  me  that 
William  Wyatt  took  a  fee  in  the  lands  be- 
queathed to  him  by  his  father's  will ;  but, 
if  not,  the  case  of  Kennon  v.  M' Robert,  in 
this  Court,  and  the  subsequent  cases  of 
Davies  v.  Miller,  and  Watson  v.  Powell, 
seem  to  have  put  it  beyond  a  doubt.  I  am 
therefore  of  opinion,  that  the  judgment  of 
the  District  Court  ought  to   be  affirmed. 

By  a  majority  of  the  Court,  the  judg- 
ment was  affirmed. 


Johnson  and  Others  v.    Johnson's  Widow 

and  Heirs. 

Wednesday,  May  9,  1810. 

■.  wm-Convoyanoe  91  Pee-Staiple  Tliereby.«-A  f ee- 
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simple  estate  in  lands  miffbt  pass  by  a  will  (even 
before  the  act  of  1786,  c.  «.)  without  words  of  per- 
petal ty,  or  any  words  eqniyalent:  provided  it  ap- 
peared, from  the  whole  will  taken  together,  that 
such  was  the  intention  of  the  testator. 
a.  S—  Cwstryction—Use  of  Samo  Words  for  Dlspo- 
■itioa  of  Realty  as  PorMoslty.— Wheie  an  illiterate 
testator  uses  the  same  words  in  dispoeinff  of  his 
real,  as  in  disposinff  of  his  personal  property,  and 
in  the  same  clause  of  the  will,  it  is  fair  to  infer 
that  he  intended  to  ffiye  them  the  same  effect  as 
to  both  kinds  of  property. 

This  was  a  suit  in  Chancery  in  the 
County  Court  of  Southampton,  by  the 
widow  and  children  of  Robert  Johnson 
the  younger,  against  Edmund  Johnson, 
grandson,  and  heir  at  law  of  Robert  John- 
son the  elder,  and  Joseph  and  Lemuel 
Jones,  purchasers  from  the  said  Edmund, 
to  recover  of  them  a  tract  of  land  devised 
to  Robert  Johnson  the  younger,  by  the 
will  of  the  said  Robert  the  elder,  bearing 
date  September  4,  1772,  and  admitted  to 
record  the   12th   of  the  same  month. 

The  clauses  on  which  the  controversy 
turned  were,  ^*I  gave  and  because  to  my 
son  Robert  Johnson,  120  acres  of  land  that 
I  bought  of  James  Kitchen,  and  1  cow 
and  1  calf,"  &c.  proceeding  to  mention 
several  other  articles  of  personal  property. 
'^I  give  and  because  to  my  grandson  £«d- 
mund  Johnson,  5s.  I  give  and  because  all 
the  rest  of  my  worldly  estate  to  my  well 
beloved  wife  Martha  Johnson,  to  be  at  her 
dispoon  ingurin  of  her  life  or  widowhood, 
and  afterwards  to  my  son  Britain  Johnson, 
to  him  for    ever." 

The  bill  set  forth  that,  although  there 
are  no  words  of  perpetuity  in  the  devise  of 
the  land  to  Robert  the  younger,  the  plain- 
tiffs could  prove  that  the  testator,  at  the 
time  of  making  the  will,  told  Joseph  Brad- 
shaw,  the  writer  thereof,  to  give  the 
550  said  120  *acres  of  land  to  his  son 
Robert,  and  his  heirs ;  and  this,  they 
contended,  was  strongly  corroborated  by 
every  devise  and  bequest  contained  in  the 
will.  They  prayed  a  decree  for  the  land, 
(as  being  entitled  under  Robert  the  younger, 
he  having  died  intestate, )  and  for  general 
relief. 

The  defendants  relied  on  their  construc- 
tion of  the  will,  as  giving  to  Robert  the 
younger,  an  estate  for  life  only,  and,  im- 
mediately upon  the  death  of  the  testator, 
the  reversion  in  fee  to  Edmund  Johnson, 
his  heir  at  law.  They  denied  any  knowl- 
edge of  the  testimony  of  Joseph  Bradshaw, 
but  believed  that,  even  if  it  were  as  stated 
by  the  plaintiff,  the  Court  should  disre- 
gard it. 

The  only  depositions  taken  were  those  of 
Council  Johnson  and  Sarah  Johnson,  prov- 
ing declarations  by  the  testator  some  time 
previous  to  his  death,  that  he   intended   to 


cidinff  that.  l>efore  the  statute  of  1786,  a  fee  wonld 
pass  by  a  will,  without  words  of  perpetuity,  or  any 
words  eqniyalent,  if  it  appeared  from  the  whole 
will  taken  together  that  such  was  the  intention  of 
the  testator,  the  principal  case  was  cited  in  Good- 
rich ▼.  Hardinff,  8  Rand.  888. 

Chaoeory  Practice— Prayer  lor  Qoneral  Rellof.— The 
principal  case  was  cited  in  James  y.  Bird.  8  Leiffh 
614,  in  a  discussion  of  how  far  relief  may  be  ffiven 
in  equity  under  a  prayer  for  general  relief. 
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have  his  will  altered,  and  give  the  planta- 
tion that  he  bought  of  James  Kitchen,  to 
his  son  Robert  Johnson,  jun. 

The  County  Court  decreed  the  land  to  the 
plaintiffs,  and,  on  an  appeal  to  the  Supe- 
rior Court  of  Chancery  for  the  Williamsburg 
District,  Chancellor  Tyler  was  of  opinion, 
'  *that,  upon  a  fair  construction  of  the  will 
of  Robert  Johnson  the  elder,  it  was  his  in- 
tention that  Robert  Johnson  the  younger, 
his  eldest  son  then  living,  should  have  an 
absolute  interest  in  the  tract  of  land  de- 
vised to  him,  in  the  same  manner  as  he 
intended  the  said  Robert  should  enjoy  the 
personal  property  devised  to  him  in  the 
same  clause  wherein  the  land  is  devised;" 
and  that  there  was  no  error  in  the  said  de- 
cree, except  that  the  County  Court  should 
have  decreed  the  dower  of  the  appellee 
Mary,  in  the  said  land,  to  be  assigned  to 
her;  partition  of  the  said  land  (subject  to 
the  said  dower)  to  be  made  among  the  chil- 
dren ot  the  said  Robert  Johnson  the 
younger;  and  an  account  to  be  taken  of  the 
rents  and  ptofits  of  the  said  land  whilst  in 
the  possession  of  the  appellants.  He  there- 
fore affirmed  the  decree  as  far  as  it  went, 
and  remanded  the  cause  for  farther  proceed- 
ings; from  which  decree  an  appeal  was 
taken  to  this  Court. 

Call,  for  the  appellant,  made  two  points; 
1.  A  life-estate  only  passed  to  Robert  John- 
son the  younger.  This  is  a  mere  naked 
case  of  a  devise  of  land  to  a  son,  (not  being 
heir  at  law, )  without  any  words  of  perpe- 
tuity, and  without  any  words  in  the  pream- 
ble to  supply  their  place.  None  of 
the  cases  come  up  to  this.  It 
551  *may,  perhaps,  be  said  the  residuary 
clause  makes  a  difference;  but  that 
would  not  benefit  the  plaintiffs,  because 
they  are  not  entitled  under  it. 

2.  The  Court  of  Chancery  had  no  juris- 
diction ;  (unless  as  to  the  dower  of  the 
widow,)  because  the  remedy  was  complete 
at  law. 

Wickham,  contra.  The  case  of  Wyatt  v. 
Sadler,  (a)  is  decisive  of  this,  on  the  mer- 
its; establishing  the  great  rule  that  the 
testator's  intention  ought  to  prevail.  Here 
the  testator  was  a  very  illiterate  man  alto- 
gether unacquainted  with  law  or  with  tech- 
nical terms.  His  giving  real  and  personal 
property  in  the  same  clause,  and  by  the 
same  words,  clearly  proves  that  he  knew 
no  difference  between  them,  but  intended 
an  equally  absolute  estate  in  both ;  and  his 
bequeathing  five  shillings  to  his  heir  at 
law  shews  that  was  all  he  meant  to  give 
him.  But  the  residuary  clause  is  decisive 
to  shew  that  he  thought  he  had  given  all 
his  estate  in  the  land  in  the  foregoing  part 
of  the  will.  It  is  not  probable  that  he  con- 
templated giving  his  wife  a  remainder  for 
life  after  an  estate  for  life  to  his  son. 

As  to  the  jurisdiction.  The  widow  and 
infant  children  join  in  the  suit.  She  is 
clearly  entitled  to  dower.  There  being, 
then,  no  exception  to  the  jurisdiction,  the 
Court,  having  it  for  part,  will  entertain  it 
for  the  whole. 

Call,  in  reply.  The  circumstance  of  real 
and  personal  estate  being  joined  in  the 
same  clause  makes  no  difference;  for  in  the 


(a)  Ante,  p.  &S7. 


case  of  Forth  v.  Chapman,  (b).  recognised 
in  Hill  V.  Burrow,  (c)  it  was  decided  that 
the  same  words,  as  to  the  two  different 
kinds  of  property,  should  be  taken  in  differ- 
ent senses,  though  occurring  in  the  same 
clause. 

The  testator's  giving  his  heir  at  law  five 
shillings,  does  not  prove  that  he  meant  to 
give  the  more  to  the  other  devisee. 

But  the  residuary  clause  is  said  to  be 
decisive.  Be  it  so.  Then  the  appellees 
are  not  entitled ;  but  the  testator's  widow, 
in  whom  the  reversion  in  fee  vested  by 
that  clause.  It  is  contended  to  be  improba- 
ble that  he  intended  this.  The  same  argu- 
ment was  used  and  overruled  in  Selden  v. 
King.(d)  But  in  Kennon  v.  M'Robert,  this 
Court  expressly  decided  that,  where 
552  there  *is  any  other  estate  for  the 
residuary  clause  to  operate  upon,  it 
will  not  carry  the  estate  from  the  heir  at  law. 

Monday,  May  14.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  The  principal  ques- 
tion in  this  cause  depends  upon  the  con- 
struction of  the  will  of  Robert  Johnson,  a 
most  illiterate  man,  if  we  may  trust  the  evi- 
dence arising  out  of  the  will  itself,  dated 
September  4,  1772,  and  proved  and  admitted 
to  record  eight  days  after ;  whence  it  may 
be  inferred,  that  it  was  made  in  extremis, 
and  when  the  testator  was  perfectly  inops 
consilii.  The  testator,  having  bequeathed 
his  soul  to  Almighty  God,  and  desired  to 
be  buried  in  a  christian-like  manner,  with- 
out further  pre:imble  proceeds  thus:  *^It 
is  my  desire  I  gave  and  because  (give  and 
bequeath)  to  my  son  Robert  Johnson  120 
acres  of  land  I  bought  of  James  Kitchen, 
and  one  cow,  and  one  calf,  and  one  heifer, 
and  one  feather-bed,  and  furniture,  two 
ewes  and  twu  lambs,  and  two  sows,  and 
one  mare,  saddle  and  bridle."  He  then 
gives  similar  legacies  of  personals,  to 
three  of  his  daughters.  Then  11.  5s.  to 
his  grandson  Kitchen  Johnson,  to  be  paid 
to  him  at  20  years  old ;  and  then  to  his 
grandson  Edmund  Johnson  (his  heir  at 
law)  5  shillings;  then  5  shillings  to 
another  daughter;  and  concludes  thus :  ''I 
give  and  because  (bequeath)  all  ^he  rest 
of  my  worldly  estate  to  my  well  beloved 
wife  M.  J.  to  be  at  her  dispoon  (disposal) 
ingurin  (during)  her  life,  or  widowhood, 
and  afterwards  to  my  son  Britain  Johnson 
to  him  for  ever."  The  question  is,  what 
estate  did  Robert  Johnson  take  in  the  120 
acres  above  first   devised? 

I  had  occasion  to  remark  the  other  day, 
that  the  late  President  Pendleton  had,  in 
the  case  of  Kennon  v.  M'Robert,  clearly 
demonstrated  (to  my  satisfaction  at  least) 
*4hat  there  are  no  precise  words,  nor  any 
precise  arrangement  of  them,  nor  any 
thing  in  any  degree  technical,  necessary 
to  the  discovery  of  the  testator's  real  and 
legal  intention;"  and,  that  ^^whenever, 
from  the  whole  face  and  context  of  the 
will,  we  can  collect  the  testator's  real  inten- 
tion, we  are  bound  to  give  it  le^al 
effect. "(e)     In  the  case  of  Rose  v.  Hill 


igal 


(b)  1  P.  Wms.  668. 

(c)  8  Call.  842. 

(d)  3  Call.  72. 

(e)  Ante.  p.  641.  Wyatt  ▼.  Sadler. 

(f)  8  Burr.  1884. 
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Lford  Mansfield  speaking  of  the  testator's 
meaning,  said,  ^*tbe  testator  uses  the  same 
words  in  disposing  of  the  real  estate,  as 
he  does  in  disposing  of  the  personal ;  and 
they  explain  each  other."  Here  the 
testator  has  done  the  same  thing, 
553  *in  the  same  sentence.  So  far,  then, 
we  may  consider  it  as  ezplaiping  his 
intention  to  give  an  absolute  property  in 
the  one  as  well  as  in  the  other. 

There  are  other  circnmstances,  apparent 
upon  the  face  of  the  will,  to  corroborate 
this  construction.  He  gives  to  his  grand- 
son (his  heir  at  law)  five  shillings.  Prob- 
ably because  he  had  given  his  father, 
in  his  life  time,  whatever  he  had  intended 
to  give  him.  Be  this  as  it  may,  it  creates 
a  very  strong  presumption  he  had  no  inten- 
tion that  he  should  ever  inherit  this  120 
acres.  Ignorant  as  he  was,  he  s^ems  to 
have  known  that  one  person  might  enjoy 
property  by  a  gift  for  life,  and  another  for 
ever  afterwards.  This  appears  from  the 
g-ift  of  all  the  rest  of  his  worldly  estate  to 
his  viife  for  her  life,  or  during  widowhood, 
and  afterwards  to  his  son  Britain  Johnson. 
Why  then  did  he  not  express  himself  in 
like  manner  as  to  this  land,  if,  indeed,  he 
intended  only  to  give  a  life-estate  in  it? 
These  circumstances  are  so  many  evidences 
of  intention,  that  I  think  we  ought  not 
to  reject  them,  although  they  may  come 
^within  non£  of  the  technical  rules  hereto- 
fore laid  down  by  the  courts  of  Westmin- 
ster Hall. 

Objection.  The  residuary  clause  to  the 
¥vife,  with  remainder  to  his  son  Britain, 
will  carry  the  fee,  in  this  case,  both  from 
the  heir  at  law  and  Robert.  I  think  not. 
For  the  rule  that  you  cannot  infer  a  par- 
ticular intention  from  a  sweeping  resid- 
uary clause  was  recognised  in  the  case  of 
Kennon  v.  M'Robert;  and,  according  to 
my  conception  of  that  case,  the  residuary 
clause  in  that  was  equally  as  strong  as  in 
the  present.  It  cannot  be  thought  that  the 
testator  meant  to  give  a  life-estate  to  his 
wife  in  this  land,  or  a  remainder  (after  two 
life-estates)  to  his  son  Britain,  by  these 
g^eneral  words,  which  may  well  be  satis- 
iSed  otherwise:  for,  from  the  affectionate 
terms  in  which  he  speaks  of  bis  wife,  there 
can  be  no  doubt  that  there  was  other  estate 
upon  which  this  residuary  clause  might 
operate. (a)  I  am  therefore  of  opinion  in 
favour  of  affirming  the  decree,  not  only 
of  the  Chancellor,  but  of  the  County  Court, 
so  far  as  it  goes  to  this  point. 

JUDGK  ROANK.  My  opinion  is,  that 
Robert  Johnson  the  younger  took  an  estate 
for  life  only,  in  the  premises  in  question. 
SdCy  reasons  for  this  opinion  were  stated  in 
the  case  of  Wyatt  v.  Sadler,  the  other  day ; 
and  I  shall  not  repeat  them.  I  am  free, 
however,  to  admit,  that,  under  the 
554  opinion  of  the  other  Judges  ^in  that 
case,  a  fee  passed  to  Robert  Johnson. 
1*13 ere  is  no  difference  between  the  cases, 
so  far  as  we  are  to  be  guided  by  prece- 
dents. My  own  opinion*  therefore,  is,  that 
the  decree  ought  to  be  reversed ;  but,  in 
deference  to  the  decision  of  this  Court  in 
tlie  case  of  Wyatt  v.  Sadler,  it  must  be 
a£5rmed. 

JUDGE   FLEMING.     In    the    construc- 


tion of  this,  as  of  other  wills;  to  discover 
the  intention  of  the  testator,  we  must  take 
the  whole  together,  and  judge  accordingly. 
The  writer  of  this  will  was  very  illiterate, 
and  totally  unacquainted  with  the  technical 
terms  of  the  law ;  and  the  testator  having 
given  the  land  in  the  same  clause,  and  in 
the  same  words  used  in  disposing  of  per- 
sonal property,  (the  absolute  right  in  which 
passed  to  the  legatee,)  it  appears  to  me 
that  the  testator  did  not  intend  a  remain- 
der, on  the  death  of  his  son  Robert,  to  his 
heir  at  law,  to  whom  he  gave  a  small  pe- 
cuniary legacy,  and  says  no  more  of  him. 
And,  in  the  last  clause  of  the  will,  he 
gives  all  the  rest  of  his  worldly  estate  to 
his  well  beloved  wife  Martha  Johnson,  to 
be  at  her  '^dispoon  ingurin"  of  her  life 
or  widowhood;  (meaning,  I  suppose,  at  her 
disposal  during  her  life,  &c. )  If  Robert 
took  only  an  estate  for  life  in  the  land, 
his  widow,  by  the  residuary  clause,  would 
have  taken  a  remainder  during  her  life,  or 
widowhood,  as  such  remainder  was  not 
otherwise  disposed  of  by  the  will;  and  it 
could  never,  I  conceive,  have  been  in  the 
contemplation  of  the  testator  to  make  such 
remote  provision  for  his  wife,  on  a  supposi- 
tion that  she  would  survive  his  son  Robert. 
But,  on  a  presumption  that  Robert  took 
an  estate  in  fee,  the  whole  of  the  will 
(though  written  in  very  untechnical  lan- 
guage) seems  perfectly  consistent.  I  am 
therefore  of  opinion,  that  Robert  took  a  fee 
in  the  land  in  controversy ;  and,  if  I  had 
doubted  on  the  subject,  it  having  been  al- 
ready so  decided  by  two  different  Courts,  I 
should  not  now  disturb  the  decree. 

Decree  affirmed.* 


555 


^Newell   V.    Wood,    Governor  of  the 
Commonwealth. 

Wednesday,  May  9.  1810. 

I.  Snperswlestf— Service— On  Whom.— A  writ  of  su- 
persedeas, to  a  Judgment  obtained  in  tbe  name  of 
tbe  governor,  for  the  benefit  of  a  relator,  ought 
to  be  served  on  such  relator,  and  not  on  the  ffov- 
emor. 


<a>  1  Wash.  111.  Kennon  v.  M'Robert. 


*Note.  It  seems,  from  this  case,  that  a  joint  suit 
in  Chancery  may  be  maintained  in  behalf  of  a 
widow  and  heirs  or  devisees,  to  recover  land  in 
which  the  widow  has  a  right  to  dower,  on  a  bill 
stating  a  case  in  other  respects  proper  for  a  Court 
of  Law.  (or  alleging  another  circumstance,  appar- 
ently with  a  view  to  give  the  Court  of  Equity  Juris- 
diction, without  proof  of  such  circumstances.)  and 
merely  praying  a  decree  for  the  land,  and  for  gen- 
eral relief,  without  specially  claiming  dower,  or 
praying  that  it  maybe  assigned:  that,  having  ju- 
risdiction as  to  the  right  of  dower,  the  Court  will 
entertain  it  for  the  whole  subject  in  controversy, 
and,  after  decreeing  the  land  to  the  plaintiffs,  will 
go  on  to  decree  assignment  of  dower  to  the  widow, 
partition  among  the  other  plaintiffs,  and  rents  and 
profits  against  the  defendant 

See  3  Atk.  8.  Cooke  v.  Martyn.  in  which  it  is  said 
that  "praying  general  relief  issufllcient,  though  the 
plaintiff  should  not  be  more  explicit  In  the  prayer 
of  his  bill:'*  and  ibid.  141.  Grimes  v.  French: 
"though  you  pray  general  relief  by  your  bill,  you 
may  at  the  bar.  pray  a  particular  relief  that  is 
agreeable  to  the  case  you  make  by  your  bill:  but 
yon  cannot  pray  a  particular  relief  which  Is  en- 
tirely different  from  the  case:'*  or  "Inconsistent 
with  it."  Cooper's  £q.  Pleading.  14,  and  the  cases 
there  cited.  For  example,  the  plaintiff  may  have 
an  account  for  rents  and  profits  under  the  prayer 
for  general  relief,  if  the  case  made  by  the  bill  en- 
title him  to  it:  but  not  otherwise.  8  Atk.  182.- Note 
In  Original  Edition. 
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a.  Conrt  of  A|»peaU— Jnrlsdlctloii.*-The  conrt  of  ap. 
peals  had  jurisdiction  to  rerlse  any  judflrmenton 
a  bond,  provided  the  penalty  amount  to  tlie  sum 
limited  by  law. 

3.  Bonds— Joint  and  Several— How  Snit  Most  Be 
Brottgrkt  Thereoat— The  point  decided  in  Leftwlcb 
V.  Berkeley,  1  H.  &  M.  61,  was  in  like  manner  de- 
cided in  this  case. 

4.  JudsmoBt.— If  a  court  give  a  right  judgment  for 
a  wrong  reason.  It  ought,  nevertheless,  to  be 
affirmed. 

In  an  action  of  debt  in  the  County  Court 
of  Wythe,  on  a  Sheriff's  bond,  in  the  name 
of  James  Wood,  (who  sued  fur  the  benefit  of 
William  Ingledove,)  the  declaration,  in 
the  beginning:  thereof,  complained  of  James 
Newell,  Stephen  Saunders  and  Henry  Ham- 
ilton, in  custody,  &c.  of  a  plea  that  they 
render  unto  the  plaintifF  thirty  thousand 
dollars,  which  they  owe  and  unjustly  de- 
tain ;  for  that,  whereas  the  said  defendants, 
and  a  certain  Andrew  Thompson,  William 
Drope  and  John  Hay,  by  their  certain  writ- 
ing obligatory,  sealed  with  their  seals," 
&c.  **  acknowledged  themselves  to  be  held 
and  firmly  bound,  yet  the  said  defendants, 
or  the  said  William  Drope,  Andrew  Thomp- 
son, and  John  Hay,  have  not  paid,"  &c. 
After  a  common  order  confirmed  against 
the  defendants,  leave  was  given  to  amend 
the  declaration  by  making  Thompson  and 
Drope  and  William  Hay,  administrator  of 
John  Hay,  defendants.  But  no  amendment 
appears  to  have  been  made.  A  verdict  hav- 
ing been  found  for  the  plaintiff,  the  defend-, 
ants  filed  errors  in  arrest  of  judgment; 
alleging  that  '^they,  as  sureties  of  Andrew 
Thompson,  were  not  liable  to  the  plaintiff, 
until  the  said  plaintiff  had  established  his 
claim  in  a  suit  against  Andrew  Thompson, 
their  principal."  The  County  Court  ar- 
rested the  judgmefit.  But  on  an  appeal  to 
the  Washington  District  Court,  that  judg- 
ment was  reversed,  and  judgment  entered 
fot  thirty  thousand  dollars,  (the  penalty  of 
the  bond,)  to  be  discharged  by  the  payment 
of  23  dollars  and  40  cents,  (the  damages  as- 
sessed by  the  Jury, )  and  such  other 
556  damages  as  may  be  hereafter  ^assessed 
upon  suing  out  a  scire  facias  thereon, 
and  assiijfning  new  breaches,  "t 

A  writ  of  supersedeas  to  this  judgment 
was  awarded  by  a  Judge  of  the  Court  of 
Appeals ;  which  writ  was  executed  on  Wil- 
liam Ingledove,  the  relator,  and  not  on 
James  Wood,  the  nominal  plaintiff.  This 
was  afterwards  determined  by  the  Court  to 
have  been  sufficient  and  proper  service  of 
the  writ. 

Wickham,  for  the  plaintiffs  in  error,  as- 
signed the  following  reasons  for  reversing 
the  judgment : 

1st.  Because  the  suit  was  not  commenced 
against  all  the  obligors  jointly,  nor  any  one 
of  them  severally ;  but  against  three  out  of 
fuz  obligors,  (a) 

*Coart  of  Appeals— Jarlsdiction.— See  monographic 
note  on  "Appeal  and  Error"  appended  to  Hill  v.  Sa- 
lem, etc..  Turnpike  Co..  1  Rob.  283. 

The  principal  case  was  cited  in  note  to  Lewis  v. 
Long,  S  Munf .  16& 

tBoBds— Joint  and  Several— How  Salt  Must  Be 
Brooght  Thereon.- See  foot-note  to  Leftwich  v. 
Berkeley,  1  Hen.  &  M.  61 :  C3ook  v.  Berkley,  8  Call  878. 

t^ote.    See  1  Wash.  01, 93.  Bibb  v.  Cauthome. 

<a)  Leftwich  v.  Berkeley,  1  H.  &  M.  61. 


2d.  Because  if,  in  consequence  of  the  or- 
der, made  in  the  County  Court,  authorising' 
the  plaintiff  to  make  Andrew  Thompson, 
William  Drope,  and  William  Hay,  admin- 
istrator of  John  Hay,  deceased,  defendants, 
these  persons  should  be  deemed  parties  to 
the  suit  and  judgment,  the  said  judgment  ia 
erroneous  in  this,  that  William  Hay,  aa 
administrator,  is  joined  in  the  same  suit 
with  others  who  are  sued  in  their  own  right ; 
which  is  contrary  to  law. 

He  contended,  also,  that  this  case  was 
within  the  jurisdiction  of  the  Court;  al- 
though the  damages  recovered  amounted 
only  to  23  dollars  and  40  cents;  because  the 
matter  in  controversy  was  more  than  100 
dollars ;  and  because,  by  the  judgment  of  the 
District  Court  the  plaintiffs  in  error  were 
liable  for  the  sum  of  30,000  dollars,  which 
might  be  recovered  on  the  assignment  of 
new  breaches. 

The  Court  (consisting  of  all  the  Judges) 
agreed  in  opinion,  that  the  first  error  as- 
signed was  fatal,  upon  the  authority  of 
Leftwich  v.  Berkeley,  and  that  this  Court 
has  jurisdiction  in  all  cases  where  the  pen- 
alty of  the  bond  is  suflBcient;  the  judgment 
being  always  for  the  penalty,  to  be  dis- 
charged by  the  damages,  &c.2 
557  *JUD6K  ROANK  observed,  that 
the  County  Court  had  rendered  a  right 
judgment,  though  for  a  wrong  reason. 

Judgment  of  the  District  Court  reversed, 
and  that  of  the  County  Court  affirmed. 


Whitehorn  and  Wife  and  Others,  Heirs  and 
Executors  of  John  Cianton,  v.  Hines  and 
Others,  Administrators  and  Heirs  of 
William  Howell. 

Wednesday,  May  16, 18ia 

I.  Deed-Setttiiir  A4lde--araBtor  of  Weak  Understsad. 

ingr.fl— Under  what  clrcnmstances,  a  deed  obtained 
from  a  man  of  weak  understandlnff  (though  not 
an  idiot  or  lunatic)  may  be  set  aside  in  equity. 

a.  Chancery  Practloe— Pnuid  PreMimed  fron  What. — 
Fraud  it  seems,  may  be  presumed  in  equity  from 
strong  circumstances;  such  asffross  inadequacy 
of  consideration,  breach  of  trust  and  confidence, 
undue  influence  exerted  (especially  over  a  yoansr 
and  weak  person  by  a  near  relation),  over  dili- 
gence and  assiduity  in  ffuarding  against  objec- 
tions, and  the  like. 

a.  Hire  of  Slaves-Interest— Interest  on  the  hire  of 
slaves  disallowed  as  in  Dilllard  t.  Tomlinson,  Ac. 
ante,  p.  188. 

4.  Fraud— Effect  on  Bona  PMe  Pnrchaser.l— It  seems, 
that  a  bona  fide  purchaser,  without  notice  of 
fraud,  having  received  a  deed  from  two  persona, 
(one  of  whom  fraudulently  induced  the  other  to 
join  therein,)  is  not  responsible  in  equity:  but  the 


|No  appeal  now  lies  to  the  Ck>urt  of  Appeals  from 
any  judgment  on  a  forthcoming  bond;  but  only 
a  writ  of  error  or  supersedeas;  8  Rev.  0>de.  p. 
188,  8.  8. -Note  in  Original  Edition. 

iDeed-5ettlng Aside-Orantor  of  Weak  Understsad* 
Ing.— See  principal  case  cited  in  Samuel  v.  Marshall, 
8  Leigh  676.  See  also,  footnote  to  this  case;  mono- 
graphic no^^  on  "Deeds"  appended  to  Fiott  v.  C!om., 
18  Qratt  664:  monographic  nottf  on  "Contracts**  ap- 
pended to  Enders  v.  Board,  1  Gratt.  864. 

tPrand— Effect  on  Bona  PIde  Pnrchajer.— See  mono- 
graphic note  cm  "Ffaud"  appended  to  Montgomery 
V.  Rose,  1  Pat.  ft  H.  6b 
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loBs  onffbt  to  fall  on  the  fraudnlent  Tendor.d) 
Bnt  quaere,  if  tbe  estate  of  the  frandnlent  Tendor 
be  not  sufficient  to  make  good  the  loss? 
5.  Sum— Sans. —m  such  case,  the  circumsunce 
that  the  person  defrauded  was  of  weak  nnder- 
standlnff,  hut  not  an  Idiot  or  lunatic,  is  not  suffi- 
cient to  affect  the  riffht  of  the  bona  fide 
purchaser. 

William  Hines  and  John  MiUison,  admin- 
istratora  of  William  Howell,  deceaaed,  and 
the  aaid  John  Millison,  and  Mary  his  wife, 
(which  Mary  is  heir  at  law  of  the  said  Wil- 
liam Howell, )  brought  a  suit  in  Chancery, 
in  the  County  Court  of  Sussex,  for  the  pur- 
pose of  setting  aside  a  deed  which  the  said 
decedent  in  his  life- time  had  executed  to 
his  cousin  John  Clan  ton. 

The  bill  (which  was  filed  in  July,  1800) 
set  forth  *'that,  from  the  time  .of  his  birth 
to  the  day  of  his  death,  the  said  William 
Howell  laboured  under  a  lamentable  and  in- 
vincible weakness  of  understanding  and  in- 
tellect, which  rendered  himself  absolutely 
incompetent  to  regulate  his  own  affairs,  and 
classed  him  with  propriety  among  those 
who  are  called  idiots;  that  this  was  univer- 
sally known  and  assented  to  by  all  who 
knew  him;*'  that  he  inherited  from  his 
father  a  tract  of  land,  containing  264  acres, 
and  ten  slaves,  whose  names  are  mentioned ; 
that,  soon  after  he  arrived  at  the  age  of 
twenty -one  years,  his  cousin  John  Clan  ton, 
to  whom  his  situation  had  been  long  and 
perfectly  known,  induced  him  (although 
the  plaintiff  Mary,  his  sister,  was  then  liv- 
in|^)  to  execute  a  deed  to  the  said  John 
for  the  land  and  slaves  aforesaid,  as  his  ab- 
solnte  property  and  estate,  for  the  incompe- 
tent consideration  of  the  said  John's  finding 
and  providing  for  the  said  William 
558  *sufficient  and  plentiful  meat,  drink, 
washing,  lodging  and  clothing,  in  a 
comfortable  and  plentiful  manner  during 
his  the  said  William  Howell's  life,  or  his 
i^maining  a  batchelor;  that,  after  this  deed 
had  been  thus  fraudulently  obtained,  from 
an  unfortunate  and  wretched  being  who 
waa  ignorant  of  its  operation,  the  said  John 
Clanton,  having  had  the  same  (after  several 
ineffectual  attempts)  proved  and  recorded, 
treated  the  said  William  Howell,  during  the 
remainder  of  his  life,  not  like  a  kinsman, 
and  a  man  from  whom  he  had  obtained  a 
handsome  estate,  but  as  a  vagabond,  an 
outcast,  and  a  slave;  his  food  was  of  the 
coarsest  kind ;  his  garments  were  mean,  tat- 
tered, and  filthy ;  his  person  was  miserably 
neglected;  and  himself  consigned  to  the 
society  and  conversation  of  the  negroes  on 
the  land.  In  order  to  manifest  more  plainly 
the  palpable  and  infamous  fraud  practised 
on  this  occasion  by  the  said  John  Clanton, 
the  plaintiffs  aver  that  the  deed  abovemen- 
tioned,  when  offered,  at  first,  and  several 
times  afterwards,  to  the  Court  for  probate, 
was  rejected  by  the  said  Court,  and  not  per- 
mitted to  be  recorded,  from  their  individual 
knowledge  of  the  facts  above  stated,  al- 
though no  person  whatsoever  appeared  to 
oppose  it."  . 

The  bill  farther  stated,  "that  John  Clan- 
ton, in  his  life-time,  sold  the   tract  of  land 


(1)  Note.  In  this  case  the  measure  of  relief  was 
the  money  for  which  the  land  was  sold,  with  Inter- 
est: no  other  evidence  of  its  value  appearing.— Note 
in  Orlffinal  Edition. 


above  mentioned  to  Isaac  Sever  and  Mi- 
cajah  Hines,  and  their  heirs,  whose  tiUe  to 
the  same.cannot  be  good  or  effectual,  be- 
cause the  title  of  him  under  whom  they 
claim  is  founded  on  a  fraud,  and  the  deriv- 
ative cannot  be  superior  to  the  original  title ; 
that  Clanton  departed  this  life,  (after  the 
death  of  Howell, )  to  wit,  in  the  month  of 
August,  1790,  after  having  made  his  last 
will  and  testament,  in  which  he  bequeaths 
all  his  negroes  (and  those  above  mentioned 
of  course)  to  his  wife  Sally  Clanton,  during 
her  life,  or  widowhood,  and  at  her  death,  or 
marriage,  to  be  equally  divided  among  his 
children;  that  the  plaintiff  Mary,  **who  is 
also  a  person  of  weak  mind,  (and  on  whom, 
on  that  account,  divers  tampering  experi- 
ments were  made  by  the  said  John  Clanton 
with  a  hope  to  perfect  and  establish  his 
said  iniquitous  title, )  has  for  many  years 
past  resided  in  tne  state  of  North  Carolina ; 
and  that  no  administration  has  been  taken 
of  the  said  William  Howell's  estate  until 
very  lately ;  which  is  the  reason  why  this 
odious  transaction  has  not  been  sooner  ex- 
posed to  the  view  and  indignation  of  the 
world." 

The  prayer  of  the  bill  was,  that 
559  Bklward  Whitehorn  and  Sally  *his 
wife,  (late  the  widow  of  the  said 
John  Clanton,)  Drury  Clanton  and  others, 
his  infant  children,  James  C.  Bailey  and 
Benjamin  Wyche,  executors  of  Michael 
Bailey,  who  had  been  his  surviving  execu- 
tor, (after  the  death  of  Burwell  I^ften,  who 
had  also  qualified,)  and  the  said  Isaac  Sever 
and  Micajah  Hines,  purchasers  of  the  land 
as  aforesaid,  should  be  held,  as  defendants 
to  answer  the  same;  that  the  aforesaid 
'* fraudulent'*  deed  should  be  declared  and 
rendered  null  to  all  intents  and  purposes ; 
that  the  slaves,  and  their  increase,  should 
be  restored,  and  their  reasonable  hire,  from 
the  date  of  the  said  deed,  paid  to  the  plain- 
tiffs, administrators  of  William  Howell; 
that  the  land  should  be  delivered  u{l  to  the 
plaintiffs,  Millison  and  wife,  as  her  abso- 
lute estate  in  fee-simple;  that  Clanton's 
representatives  should  account  for  and  pay 
to  them  the  reasonable  rents  and  profits  of 
the  said  land,  from  the  date  of  the  said 
deed,  until  the  same  was  conveyed  to  the 
said  Sever  and  Hines  respectively ;  and  that 
Sever  and  Hines  should  account  and  pay, 
in  like  manner,  from  the  dates  of  their  re- 
spective conveyances  until  the  decision  of 
this  suit;  concluding  with  a  prayer  for 
general  relief. 

The  deed  (exhibited  with  the  bill)  is  dated 
the  9th  of  October,  1783,  and  recorded  the 
18th  of  March,  1784;  being  for,  and  in  con- 
sideration of  the  love  and  affection  which 
he  (the  said  William  Howell)  hath  and  doth 
bear  unto  his  cousin  John  Clanton,  and  for 
his  said  John  Clanton's  finding  and  pro- 
viding for  him,  from  time  to  time,  and  at 
all  times  hereafter,  sufficient  and  plentiful 
meat,  drink,  washing,  lodging  and  clothing 
in  a  comfortable  and  plentiful  manner, 
during  his  the  said  William  Howell's  life, 
or  his  the  said  William  Howell's  remaining 
a  batchelor;  as  well  as  for  the  farther  con- 
sideration of  the  sum  of  five  pounds  current 
money."  The  land  and  slaves  were  con- 
veyed to  the  only  proper  use  and  behoof  of 
him  the  said  John  Clanton,  his  heirs  and  as- 
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aigfna  for  ever :  provided  nevertheless,  that, 
in  case  the  said  William  Howell  shall  hereaf- 
ter intermarry,  that  the  said  estate,  as  well 
land  as  slaves,  with  the  increase  of  the  said 
slaves,  (if  any,)  shall  revert  unto  the  said 
William  Howell  and  his  wife  duringf  their 
joint  or  several  lives ;  and  that,  in  case  the 
said  William  Howell  shall  have  lawful  is- 
sue, that  the  said  estate  above  mentioned, 
and  every  part  thereof,  shall  be  subject  to 
the  disposal  of  the  said  William  Howell,  by 
deed  or  will,  to  and  amongst  his  child  or 
children   as  aforesaid,   or,  in  case  of 

560  his    failing    to   make  *such  distribu- 
tion,   shall    pass,    go,     and    descend 

agreeable  to  the  act  of  Assembly  in  case  ot 
his  dying  intestate;  but,  in  case  of  said 
marriage,  and  the  said  William  Howell  and 
wife  dying  and  leaving  no  lawful  issue  of 
their  body,  then  the  property  of  the  said 
estate,  both  land  and  slaves,  with  the  in- 
crease of  the  said  slaves,  to  revert  to  the 
said  John  Clanton,  his  heirs  and  assigns 
for  ever." 

The  joint  and  several  answers  of  Benja- 
min Wyche  and  James  C.  Bailey  stated, 
that  Michael  Bailey,  their  testator,  '^had, 
previous  to  his  death,  fully  closed  and  re- 
turned to  the  Court  his  executorial  accounts ; 
and  that  they  were  entirely  ignorant  of 
anv  fraud  or  iniquity." 

The  separate  answer  of  Micajah  Hines 
alleged,  **that  he  was  personally  acquainted 
with  the  said  William  Howell,  deceased, 
and,  from  his  own  knowledge,  conceived 
him  to  be  a  man  of  weak  mind  and  intel- 
lect, but  not  in  so  much  as  to  render  him 
incapable  of  conducting  his  own  affairs,  or 
to  class  him  with  propriety  and  lawfully 
amongst  those  called  idiots:  that  the  said 
William  Howell,  (jointly  and  first  named  in 
the  conveyance  made  to  this  defendant, ) 
with  John  Clanton,  appeared  in  Court,  and 
acknowledged  the  deed,  with  the  said  Clan- 
ton, on  the  19th  of  October,  1786:  that  as 
to  any  fraud  or  injustice  committed  by  the 
said  Clanton  on  the  said  Howell,  in  obtain- 
ing the  deed  of  conveyance  for  the  said 
Howell's  land  and  negroes  to  the  said  Clan- 
ton, this  defendant  cannot  conceive  that 
there  was  any;"  that  he  never  heard  of  the 
deed's  being  offered  for  probate  and  rejected 
by  the  Court,  until  very  lately :  that  the 
deed  appears  to  have  been  written  by  Col. 
David  Mason,  now  deceased,  and  attested 
and  proved  as  a  witness,  by  him,  **who,  at 
that  time,  was  supposed  to  be  a  very  good 
judge  of  law :  this  defendant  cannot  there- 
fore suppose  that  the  said  Mason  conceived 
the  said  Howell  to  come  within  the  descrip- 
tion of  an  idiot,  or  he  would  nbt  have  proven 
a  deed,  whereby  himself  and  his  heirs  were 
devested  of  a  handsome  estate." 

Isaac  Sever,  in  his  separate  answer,  says, 
'*that  he  was  not  acquainted  with  William 
Howell,  deceased ;  but,  from  what  he  has 
understood  by  others,  he  does  not  conceive 
that  the  said  Howell  could  with  propriety 
be  classed  amongst  those  whom  the  law 
deems  idiots :  that  the  said  William  Howell 
and  John  Clanton,  jointly,  sold  the  tract  of 
land  which  this  defendant  at  present  holds  to 
a  certain  William  Milner,  by  deed  recorded 
the  19th  October,  1786 ;  and  from  said  Mil- 
ner it   was  sold    to    a   certain  Henry 

561  Caton,  and  '^by  said  Caton's  admin- 


istrator, at  public  sale,  to  this  de- 
fendant, by  deed  recorded  February  3,  1791 : 
that,  as  to  any  fraud  or  iniquity  practised 
by  the  said  Clanton  towards  the  said 
Howell  In  obtaining  the  deed  or  conveyance 
aforesaid,  the  same  to  this  defendant  is  en- 
tirely unknown ;  but  the  said  deed  appears 
to  be  very  artfully  and  subtilly  drawn,  on 
the  part  of  the  said  Howell,  in  reserving  to 
himself  and  heirs  the  right  and  title  to  the 
said  estate  on  his  marriage  and  having 
lawful  issue." 

The  children  of  John  Clanton,  by  their 
guardians  respectively,  say,  in  a  joint  an- 
swer, that  they  are  not  acquainted  with  the 
transactions  mentioned  in  the  bill,  but  call 
upon  the  plaintiffs  for  proof  thereof.  Ed- 
ward Whitehorn  also  answered  to  the  same 
effect;  but  farther  relied,  for  his  protection, 
on  a  bond  bearing  date  the  20th  of  Febru- 
ary, 1783,  executed  by  Mary  Howell,  the 
feme  complainant,  to  William  Howell,  the 
decedent,  who  went  himself  to  North  Caro- 
lina, for  the  express  purpose  of  making  a 
settlement  with  her,  according  to  his 
mother's  will." 

The  defendant  Sarah  Whitehorn  saith, 
that  the  complainants  are  very  much  mis- 
taken in  the  representation  which  they  have 
made.  The  said  William  Howell  was  about 
19  or  20  years  of  age  at  the  time  of  his 
mother's  death  ;  and  this  defendant  avers, 
that,  for  several  years  before  his  mother's 
death,  the  said  William  had  been  afflicted 
with  sores  and  ulcers  which  some  time 
covered  a  great  part  of  his  body:  that  he 
continued  in  this  situation,  or  worse,  until 
he  died,  which  was  about  the  year  1789; 
that,  when  the  ulcers  dried,  as  they  occa- 
sionally did,  the  bodily  pains  and  afflictions 
of  the  said  William  seemed  to  increase. 
The  defendant  believes  that  the  ulcers  rose 
inwardly,  because  there  were  frequent  dis- 
charges of  matter  from  his  mouth  and  nose. 
These  circumstances  will  account,  at  once, 
for  the  unsightly  appearance  of  the  said 
William,  and  the  society  in  which  he  might 
sometimes  be  seen.  The  defendant  farther 
saith,  that  the  said  William  was  afflicted 
in  this  way  at  the  time  when  he  came 
to  live  with  her  deceased  husband  John 
Clanton ;  that,  when  at  home,  he  always 
dined  with  the  family  when  he  pleased,  and 
was  lodged  as  comfortably  as  his  diseased 
condition  would  admit;  that  he  was  not  an 
idiot  as  the  complainants  suppose :  it  is  true 
that,  from  coatinued  and  excessive  afflic- 
tion, his  mind  was  impaired;  but  he  gener- 
ally had  understanding  enough,  not  only 
to  preserve  his  person  from  mischief, 
562  *but  to  converse  rationally  and  socia- 
bly, and  to  guard  agaidst  any  decep- 
tion or  advantage  which  others  might  be 
disposed  to  take  of  him.  She  farther  saith, 
that  the  said  William  proposed  to  the  said 
John  to  make  such  a  conveyance  as  is  con- 
tained in  the  deed  hereto  annexed,  several 
times  before  it  was  actually  executed;  and 
this  deed,  as  well  as  that  which  the  com- 
plainants allude  to  as  having  been  rejected 
when  offered  for  record,  are  attested  by 
Mr.  David  Mason.  That  which  is  dated  on 
the  Ist  day  of  October,  1783,  was  not  re- 
corded; because,  as  she  has  been  told,  it 
was  thought  to  be  informal ;  and  not  because 
there   was   any   suspicion     of   advantage. 
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This  defendant  farther  aaith,  that  the  bar- 
gain made  by  the  said  William  was,  in  her 
estimation,  a  proper  one;  because  the 
confinement  to  which  his  disease  often 
condemned  him  would  have  made  it  incon- 
venient, if  not  impracticable,  for  him  to 
manage  his  estate." 

The  bond  of  Mary  Howell  (now  Mary 
Milliaon)  to  her  brother  William  HoWell, 
(exhibited  with  these  answers,)  was  dated 
the  20th  of  Februarv,  1783,  in  the  penalty 
of  iwo  thousand  pounds  specie  dollars  at 
six  shillings  each;  conditioned,  that 
** whereas  the  above-named  William  Howell 
having,  at  the  date  of  these  presents,  made 
unto  the  above  bound  Mary  Howell,  her 
heirs  and  assigns,  a  good  and  lawful  right 
unto  three  negroes,  to  wit,  a  wench  named 
Annekey,  and  her  two  children  Liddy  and 
Tabby,  and  their  increase;  now  if  the  said 
Mary  Howell,  her  heirs,  executors,  or  ad- 
ministrators shall  ever  claim,  demand,  sue 
for  and  recover,  any  part  of  the  aforesaid 
William  Howell's  estate,  should  he  die 
without  issue  lawfully  begotten,  then  the 
above  obligation  shall  be  in  force,  other- 
wise void  and  of  no  effect." 

her 
(Signed)  '*Mary  M  Howell," 

mark; 
and  attested  by  three  witnesses,  namely, 
''James  Nicholson, 

her 
'*Winne  M  Woodroof, 
mark, 
**and  Urbane  Nicholson." 

The  will  of  Hannah  Howell  (also  exhib- 
ited) bequeathed  to  her  son  William  five 
shillings;  and,  after  payment  of  her  just 
debts,  gave  the  remaining  part  of  her 
563  estate,  of -every  kind  and  Equality, 
unto  her  daughter  Mary,  to  her  and 
her  heirs  for  ever,  ''but  it  washer  will  and 
desire  that  if  her  son  William,  when  he 
should  arrive  to  lawful  age,  should  give 
and  convey  unto  his  said  sister  Mary  two 
negroes,  to  her  and  her  heirs  for  ever,  then 
the  estate  devised  to  the  said  Mary  be 
equally  divided  between  the  said  William 
and  Mary  Howell." 

By  articles  of  agreement  dated  the  1st  of 
October,  1783,  between  William  Howell 
and  Jolin  Clanton,  the  said  Howell  ''agreed 
to  let  the  said  Clanton  have  the  use  of  ten 
slaves  (the  same  mentioned  in  the  subse- 
quent deed  aforesaid,  dated  the  9th  of  the 
same  month)  during  the  said  Howeirs  life, 
as  also  all  his  lands,  stocks  of  all  kinds, 
honsefaold  and  kitchen  furniture,  upon  the 
said  Clanton 's  finding  the  said  William 
Howell  a  sufficient  quantity  of  decent  cloth- 
ing, meat,  drink,  mending  and  board,  with 
every  other  necessary  for  his  subsistence, 
or  till  the  said  William  Howell  lawfully 
marries,  or  has  issued  lawfully  begotten  of 
his  body,  and  when  the  said  Howell  shall 
lawfully  marry,  or  have  issue,  then  the  said 
Howell  and  Clanton  shall  both  be  released 
from  this  their  agreement:  and  should  the 
said  Howell  die  without  lawfully  marrying, 
and  having  lawful  issue  of  his  body,  then 
the  said  William  Howell  doth  give  and  be- 
queath, of  his  own  free  will  and  accord,  all 
his  estate,  both  personal  and  real,  to  the 
said  John  Clanton,  to  him,  his  heirs  or  as- 
aigns  for  ever :  and  should  the  said  William 


Howell  marry  and  have  lawful  issue,  then 
the  said  William  Howell  doth  bind  himself, 
his  heirs  of  assigns,  to  make  the  said  Clan- 
ton sufficient  satisfaction  for  all  his  trouble 
and  expense  that  he  the  said  Clanton  has 
been,  or  may  be  at,  in  finding  both  himself 
and  negroes  a  ^ood  sufficient  maintenance, 
as  also  for  raising  and  taking  good  care  of 
his  young  negroes;  and  should  the  said 
Howell's  lawful  issue  die  before*  he  mar- 
ries, then  the  said  William  Howell  devises 
and  agrees  that  the  whole  of  his  estate 
should  return  unto  the  said  John  Clanton, 
to  him,  his  heirs  or  assigns  for  ever. ' '  This 
instrument  of  writing  (which  it  seems  the 
Court  refused  to  admit  to  record)  was 
"signed,  sealed  and  delivered"  before  three 
witnesses,  namely.  Gray  Judkins,  Rpbert 
Jones,  and  Nathaniel  Parham,  and  after- 
wards, on  the  same  day,  "acknowledged" 
before  "Mary  Mason,  John  Mason, 
564  and  David  Mason."  *The subsequent 
deed  (of  the  9th  of  the  same  month) 
was  attested  by 

"John  Hawthorn, 

his 
"Richard  M  Bailey, 
mark, 
his 
"Thomas  X  Bailey, 
mark, 
"and  David  Mason." 

The  depositions  (amounting  in  number 
to  thirty-three)  generally  proved,  that,  in 
the  opinion  of  the  witnesses,  (many  of 
whom  were  intimately  acquainted  with  him, 
and  knew  him  from  his  childhood,)  William 
Howell,  though  not  an  idiot,  was  a  person 
of  uncommonly  weak  understanding,  and 
totally  incapable  of  conducting  his  own 
affairs  with  propriety.  This  opinion  was 
declared  by  John  Massenburg  and  Cyril 
Avery,  (members  of  the  Court,  who  rejected 
the  deed,  on  that  ground,  when  offered  to 
be  recorded,)  John  Chappell,  sen.  John 
Chappell,  jun.  Levi  Rochell,  Joseph  Rosser, 
Drury  Cooper,  Marcus  Pennington,  Thomas 
James,  Bur  well  Gilliam,  John  Key,  Fred- 
erick Pennington,  William  Massenburg  and 
Hinchia  Rochell.  Drury  Cooper  gave,  as 
an  instance  of  his  insanity,  that  he  once 
saw  him  endeavour  to  swallow  money, 
though  he  did  not  accomplish  it.  Other 
evidence,  as  to  particular  facts,  tending  to 
shew  infirmity  of  intellect,  consisted  of 
hearsay  only;  but  the  opinions  of  mo<ic  of 
the  witnesses  above  mentioned  were  ex- 
pressed as  founded  on  their  own  knowledge 
ot  Howell,  and  all  in  a  very  positive  man- 
ner: some  also  mentioned  the  general  opin- 
ion as  agreeing  with  their  own. 

Robert  Jones,  sen.  (one  of  the  witnesses 
to  the  articles  of  agreement)  deposed,  that 
(after  reflection )  he  refused  to  prove  that  in- 
strument, and  asked  Clanton  what  was  its 
intention?  "Clanton  answered,  it  was  well 
known  that  Howell  was  not  capable  of  tak- 
ing care  of  his  estate:  this  deponent  re- 
plied the  same  reason  held  good,  with  him, 
that  he  was  not  capable  of  conveying  it; 
after  which  this  deponent  heard  the  said 
Clanton  had  got  another  deed  from  the  said 


♦So  In  the  record;  but  the  Reporter  presames 
there  mast  be  some  mistake.— Note  in  Orlflrlnal 
Edition. 
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Howell,    (soniething    di£Ferent    from 
former,  aod  had  got  it  recorded." 

Barham  Moore  was  well   acquainted  with 

Howell,  who  lived  with   John   Clan  ton,    at 

the  time  he   executed  a   deed    to    the   said 

Clanton    for  his  estate,  and  had  lived 

565  there  for  some  considerable  *time  be- 
fore.     The   deponent    **  believes    the 

said  Clanton  had  great  influence  over  the 
said  Howell,  in  his  personal  conduct,  so  as 
to  have  done  almost  any  thing  that  the 
said  Clanton  requested  him  to  do;  and  he 
further  says,  that  he  never  thought  the 
said  Howell  to  have  common  sense  so  as  to 
be  allowed  to  transact  his  own  affairs." 

Hinchia  Rochell's  deposition  was  nearly 
to  the  same  effect  with  this. 

Mary  Mason  swore  that,  '*on  the  day  the 
deed  of  conveyance  from  Howell  to  Clanton 
was  written,  she  asked  said  Howell  if  he 
had  neither  brother  or  sister  that  he  had 
rather  give  his  estate  to  than  a  more  dis- 
tant relation ;  who  told  her  he  had  a  sister 
who  had  had  her  part  of  the  estate,  and  that 
he  had  rather  his  cousin  John  Clanton 
should  have  his  estate  than  any  other  per- 
son in  the  world ;  that  said  Clanton  was  to 
maintain  him  for  it.  The  deponent  then 
asked  said  Howell  what  would  be  his  situa- 
tion if  he  was  to  marry  and  have  children  ; 
who  told  her,  in  that  case,  the  estate  was  to 
be  returned  to  him.'*  On  being  asked 
whether  she  believed  him  to  be  a  man  of 
sound  understanding,  she  said  she  was  not 
sufficiently  acquainted  with  him  to  form  an 
opinion. 

Person  Williamson  deposed,  that  he 
thought  Howell  was  a  man  of  sound  under- 
standing, though  not  as  capable  of  con- 
ducting a  family  as  some  men,  and  did  not 
know  whether  he  was  as  capable  as  common 
men.  He  farther  stated  that,  at  the  Court 
when  the  deed  was  recorded,  three  persons 
who  were  acting  magistrates  of  the  County 
of  Sussex,  viz.  David  Mason,  (who  wrote 
it,)  George  Rives,  and  George  Booth,  or 
Nathaniel  Dunn,  were  called  on,  at  the  in- 
stance of  Howell  and  Clanton,  (but,  as  the 
witness  was  inclined  to  think,  not  by  order 
of  the  Court,)  to  inquire  into  the  state  of  the 
said  Howell's  mind ;  that  those  persons  met 
at  the  house  of  David  Mason  to  make  the 
inquiry,  and  **were  of  opinion  that  the  said 
Howell  was  capable  of  conveying  his  es- 
tate." 

Holt  Clanton  swore,  *Hhat  he  lived  in  the 
family  of  John  Clanton,  where  the  said 
Howell  lived,  for  a  considerable  time,  and 
that  the  said  William  Howell  said  it  was 
his  wish  and  desire  that,  if  he  died  without 
lawful  heir,  his  cousin  John  Clanton  should 
have  his  estate,  and,  for  the  time  he  the  said 
Holt  Clanton  lived  in  the  family,  he  thinks 
there  was  no  reason  for  any  complaint 
from  the  said  Howell,  against  said  Clanton, 
for  bad  treatment;  that  the  said  Howell 
lived  as  one  of  the  family,  and,  as  to 

566  *the  cheating  him  out  of   his  land  or 
slaves,    it   is  not  his  opinion  it  could 

be  fairly  done  from  any  trial  that  ever  he 
made,  or  was  acquainted  with.  He  farther 
saith,  that  he  believes  that  there  was  few 
persons  that  would  have  taken  the  trouble 
ot  Howell  for  the  expectations  of  the  profit 
that  was  specified  in  the  articles  of  the 
deed  of  gift." 


Nathaniel  Clanton's  deposition  was  (bo 
far)  the  same,  word  for  word,  with  that  of 
Holt  Clanton.  They  both,  however,  ex- 
pressed a  belief  that  Howell's  understand- 
ing was  inferior  to  that  of  common  men. 
Holt  Clanton  also  said  that  he  was  subject 
to  bodily  infirmities  which  rendered  him 
troublesome.  William  Clanton  deposed  that 
he-  had  sore  legs,  or  a  sore  mouth;  that,, 
when  his  legs  got  well,  his  mouth  would 
break  out ;  and  that  this  indisposition  did 
not  confine,  but  rendered  him  disagreeable. 
As  to  this  point,  the  deposition  of  Hetty 
Northcross  stated,  **that  he  had  very 
sore  legs,  hands  and  mouth,  which  ren- 
dered him  disagreeable  and  indecent;'*  and 
that  of  Betty  Bailey,  '*that  he  was  much 
afflicted  with  sore  legs,  ulcers,  and  the 
like,  which  rendered  him  incapable  of 
seeing  to  his  business,  or  appearing  in  a 
decent  manner." 

On  the  subject  of  Howell's  treatment  by 
Clanton,  the  general  result  of  the  testimony 
seems  to  be  that,  before  the  deed  was  re- 
corded, and  while  he  stayed  at  Clanton'a 
house,  he  was  treated  well,  but  was  after- 
wards removed  or  compelled  to  reside  at 
the  plantation  originally  his  own,  where  he 
was  allowanced  in  food,  and  that  very  scant- 
ily, badly  clothed,  and  greatly  neglected, 
as  was  fully  proved  by  the  de^sitions  of 
Barham  Moore,  Patsy  Hutchins,  Drary 
Cooper,  Burwell  Gilliam,  John  Key,  and 
Robert  Jones,  sen.  The  last-mentioned 
witness  said,  that  Howell  came  to  him  and 
complained  that  Clanton  did  not  use  him 
well,  and  **made  the  deponent  large 
offers  if  he  would  get  his  estate  from  the 
said  Clanton  for  him." 

As  to  the  bond  from  Mary  Howell  to  Wil- 
liam; the  deposition  of  John  Faulcon,  of 
Warren  County,  North  Carolina,  proved  that 
that  bond  was  written  by  him,  at  the  re- 
quest of  William  Howell  and  James  Nichol- 
son ;  but  he  was  not  present  when  it  waa 
executed.  Urbane  Nicholson  was  one  of  the 
subscribing  witnesses ;  but  does  not  recol- 
lect any  of  the  circumstances.  Mary  Nich- 
olson, his  wife,  was  present  when  it  was 
executed,  at  James  Nicholson's,  in  War- 
ren County.  Being  asked  by  the 
567  ^complainant  William  Hines,  whether 
she  thought  William  Howell  to  be  a 
man  of  such  sound  mind  and  memory  as  to 
be  capable  of  transacting  his  own  business, 
or  conveying  his  estate  in  any  legal  man- 
ner, or  knowing  the  value  of  it,  she  an- 
swered, **from  the  acquaintance  I  had  with 
him  I  do  not  think  he  was."  James  Nich- 
olson swore,  **that  Mary  Howell  lived  with 
him  at  the  time  she  gave  her  bond  to  her 
brother  William ;  that  it  was  executed  in 
his  presence,  at  the  solicitation  of  William 
Howell,  as  an  indemnification  to  the  said 
William  Howell,  for  the  delivery  of  three 
negroes  mentioned  therein,  in  lieu  of  her 
proportion  of  her  father's  and  mother* s  es- 
tate, and  his  own  estate ;  that  the  said  Wil- 
liam Howell  refused  to  make  a  deed  to  the 
said  Mary  for  the  said  negroes,  unless  she 
would  give  him  the  said  bond ;  that  William 
Howell  went  to  North  Carolina  to  have  the 
said  bond  executed ;  and  the  deponent  had 
no  doubt  but  what  he  was  capable  of  con- 
veying his  estate."  Levi  Rochell  deposed, 
<*that   he  was    well   acquainted  with  Mary 
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Howell;  that  she  was  a  very  weak  woman, 
and  might  easily  be  imposed  on." 

The  cause  came  on  to  be  heard  the  4th  of 
February,  1803,  when  the  County  Court 
*^being  of  opinion  that  William  Howell,  de- 
ceased, the  brother  of  the  complainant  Mary, 
was,  throughout  his  life,  a  person  of  weak 
mind,  unable  to  manage  his  own  estate, 
and  easily  to  be  imposed  upon,  and  that  the 
indenture  executed  by  him  to  John  Clan- 
ton,  now  deceased,  was  executed  for  an  in- 
adequate consideration,  in  consequence  of 
the  undue  influence  which  the  said  John 
Clanton  had  over  the  said  William  Howell, 
and  of  fraud  and  imposition  practised  by 
the  former  on  the  latter ;  being  of  opinion 
also,  that  the  bond  of  release  obtained  from 
the  complainant  Mary  Howell,  an  illiterate 
person,  ignorant  of  its  full  import,  by  the 
over  diligence  and  assiduity  which  it  man- 
ifests, is  an  additional  badge  of  fraud;*' 
therefore  decreed,  ''that  the  negroes  men- 
tioned in  the  said  deed,  with  the  increase 
of  the  females  to  the  present  day,  be  deliv- 
ered to  the  complainants,  and  that  the  de- 
fendants deliver  to  them  the  original  deed 
from  the  said  William  Howell  to  the  said 
John  Clanton  to  be  cancelled;*'  that  certain 
* 'Commissioners  do  make  up  and  state  an 
account  to  the  Court  of  the  reasonable  hire 
of  the  slaves  mentioned  in  the  said  deed, 
from  the  death  of  the  said  William  Howell 
to  the  time  of  their  report;  deducting  there- 
from such  sum  as  to  them  may  seem  rea- 
sonable for  raising  and  supporting 
568  *the  young  and  chargeable  negroes ; 
and  also  do  report  the  sum  for  which 
the  lands  in  the  said  deed  mentioned  were 
sold  by  the  said  John  Clanton  to  Micajah 
Hines  and  Isaac  Sever,  together  with  the 
interest  thereon  from  the  death  of  the  said 
William  Howell  until  the  time  of  such  their 
report ;  and  the  Court  dismissed  the  bill  as 
to  the  defendants  Micajah  Hines,  and  Isaac 
Sever ;  they  appearing  to  be  fair  purchasers 
without  notice  of  the  fraud   above  stated." 

The  Commissioners  reported  the  sales  of 
the  two  tracts  of  land,  with  the  interest 
thereuTwn,  and  the  hire  of  the  slaves,  with 
interest  on  that  hire;  amounting  in  all  to 
7721.  178.  lid.  1-2  after  making  a  reasonable 
deduction  for  the  support  of  the  young  and 
chargeable  negroes ;  and,  in  their  report, 
stated  that,  by  the  approbation  of  William 
Hines,  one  of  the  complainants,  and  of 
Sally  Whitehorn,  and  Nathaniel  Chambliss, 
who  act^d  as  special  guardian  to  the  infant 
defendants,  the  said  sum  of  7721. 17s.  lid.  1-2 
was  reported  as  the  balance  in  favour  of 
the  complainants.  ''The  defendants  hav- 
ing made  no  exception  to  this  report,  but 
approving  the  same,  the  same  was  there- 
fore confirmed  and  ratified ;"  and  the  final 
decree  was,  for  the  slaves,  against  the  de- 
fendants in  whose  possession  they  were,  and 
for  the  above  balance  of  7721.  178.  lid.  1-2 
against  the  defendants,  executors  of  John 
Clanton,  deceased,  to  be  paid  out  of  his  as- 
sets in  their  hands  to  be  administered. 

Upon  an  appeal  to  the  Superior  Court  of 
Chancery  for  the  Williamsburg  District, 
that  Court,  on  the  26th  day  of  July,  1805, 
was  of  "opinion,  that  the  weakness  of  in- 
tellect in  the  said  William  Howell ;  the  in- 
adequate consideration  in  the  deed  from 
him  to  the  said  John  Clanton ;  the   kind  of 


provision,  or  revocation,  (if  it  can  be  so 
called,)  contained  in  that  deed;  the  undue 
influence  the  said  John  Clanton  obtained 
over  the  said  William  Howell,  his  young 
and  weak  relation ;  the  violation  of  trust 
and  confidence  in  the  said  John  Clanton,  and 
the  strong  presumption  of  fraud  and 
imposition  arising  out  of  the  examination 
of  witnesses,  together  with  those  presump- 
tions, still  stronger,  incorporated  in  the 
transaction  itself,  furnish  abundant  reason 
for  the  decree  of  the  County  Court ;  and, 
therefore,  there  is  no  error  in  the  said  de- 
cree. This  Court  would  have  directed  an 
adequate  allowance  to  have  been  made  for 
the  clothing  and  maintenance  of  the  said 
William  Howell,  but  that  the  Court 
569  discerneth,  by  the  report  of  *the  Com- 
missioners, that  no  charge  for  the 
hire  of  slaves,  or  interest  of  the  money 
arising  from  the  sale  of  the  land  in  the 
proceedings  mentioned  is  made,  until  after 
the  death  of  the  said  William  Howell, 
which  hires  and  interest  must  have  been 
intended  for  that  allowance,  and  which  this 
Court  considers  as  a  very  ample  allowance. 
And,  with  which  report  the  appellees  ap- 
pearing to  be  satisfieii,  this  Court  is  con- 
tent to  approve.  Therefore,  it  was  decreed 
and  ordered,  that  the  decree  aforesaid  be 
affirmed;  and  that  the  appellants,  executors 
of  the  said  John  Clanton,  out  of  his  estate 
in  their  hands  to  be  administered,  pay, 
unto  the  appellees,  damages  according  to 
law  for  retarding  the  execution  thereof,  and 
their  costs  by  them  about  their  defence  in 
this  behalf  expended." 

From  this  decree  an  appeal  was  taken  to 
this  Court. 

Hay,  for  the  appellants,  observed,  that 
the  testimony  as  to  the  treatment  of  Howell 
by  Clanton  (relating  to  circumstances  sub- 
sequent to  the  contract)  was  foreign  to  the 
cause,  and  introduced  merely  to  excite  prej- 
udice. The  influence  said  to  have  been  ex- 
erted by  Clanton  over  Howell  is  not  charged 
in  the  bill;  neither  is  any  fraud  alleged, 
except  that  of  obtaining  the  deed  from  an 
idiot.  The  plaintifF  therefore  is  precluded 
from  introducing  evidence  as  to  fraud  or 
influence ;  for,  both  in  law  and  equity,  the 
allegata  and  probata  ought  to  agree. (a) 
The  question  then  is,  whether  Howell  was 
an  idiot?  And  I  contend  that,  according  to 
the  legal  definition,  he  was  not.  (b)  Fol- 
lowing facts,  and  not  opinions,  (for  opin- 
ions of  witnesses,  I  contend,  are  no 
evidence, )  there  is  not  a  tittle  of  proof  of 
idiocy.  And,  even  as  to  opinions,  not  a 
single  witness  says  that  he  thinks  him  an 
idiot.  The  testimony,  such  as  it  is,  only 
goes  to  weakness  of  understanding. 

2.  But  if  proof  of  weakness  of  under- 
standing (falling  short  of  idiocy)  could  be 
received  in  support  of  this  bill,  there  is  no 
legal  evidence  even  of  this;  the  whole  con- 
sisting of  opinions  only,  except  in  one  soli- 
tary instance.  The  single  fact  of  Howell's 
attempting  to  swallow  money  is  not  con- 
clusive; and,  indeed,  is  entitled  to  no 
weight,  unless  all  the  circumstances  were 
stated,  to  shew  how  much  was  serious,  and 


(a)  Coop  Eq.  pi.  7;  11  Ves.  jun.  240.  Clarke  v.  Tur- 
ton:  S  Atk.  110.  Jones  t.  Jones. 

(b)  t  Tuck.  Bl.  2(1  part.  p.  903;  1  Fonb.  56;  4  Com. 
Diff.  861. 
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how  much  frolic.  Opinions  are  not  evidence 
where  facts  can  be  obtained ;  according  to 
the  maxim,  that  the  best  evidence  the  na- 
ture of  each  case  admits  shall  always  be 
required;  for  facts  are  better  evidence  than 
opinions.  This  Court  ought  to  exert  its 
own    opinions;    not    depend    on    the 

570  ^opinions   of    others.     Besides,    here 
are  conflicting  opinions,  and  how  can 

the  Court  decide,  without  the  facts  on  which 
the  opinions  on  both  sides  were  formed? (a) 
In  an  action  of  assumpsit  on  an  account, 
would  an  opinion  that  the  money  was  due, 
be  admissible?  Certainly  not.  Kven  in 
the  case  of  proving  hand-writing,  mere 
opinion  is  not  evidence;  but  a  witness  who 
has  seen  the  person  write  must  be  produced. 
Opinion  is  admissible  only  where  matters 
of  fact  are  not  within  our  reach;  as,  in  the 
case  of  a  man's  being  wounded  and  dying, 
the  opinion  of  physicians  may  be  taken  as 
to  the  question  whether  his  death  was  occa- 
sioned by  the  wound:  but  if  they  differ 
in  opinion,  their  evidence  has  no  weight.* 
I  admit  it  to  be  extremely  diflUcnlt  to  tell 
exactly,  in  all  cases,  where  fact  ends  and 
opinion  begins;  but  the  present  case  is 
very  plainly  one  of  opinion  only :  the  total 
omission  of  facts  shews  that  facts  did  not 
exist.  Indeed,  in  the  case  of  attacking  the 
character  of  a  witness,  opinion  only  (as  to 
his  general  reputation)  is  admissible,  and 
not  facts ;  and  this  for  very  good  reasons ; 
because  the  person  whose  character  is  at- 
tacked, is  not  prepared  to  rebut  such  facts. 
But  in  all  other  cases  the  rule  is  inflexible 
that  facts  are  to  be  preferred   to  opinions. 

3.  Weakness  of  intellect,  even  if  fully 
proved,  is  not  sufficient  to  vitiate  the  con- 
tract. The  witnesses  say  that  Howell  was 
incapable  of  managing  his  estate:  but 
many  men  are  subject  to  this  incapacity; 
and  yet  the  validity  of  their  contracts  is 
never  questioned,  (b) 

4.  iiut  Howell's  competency  to  contract  is 
admitted  by  the  plaintiffs  in  the  cause. 
Mary  Howell,  the  plaintiff  beneflcially  en- 
titled, executed  a  bond  to  him  as  a  person 
competent;  and  that  bond  is  a  bar  to  her 
maintaining  this  suit. 

5.  The  contract  is  said  to  be  unequal. 
But  inadequacy  of  price  is  not  charged  in 
the  bill  as  a  ground  of  relief.  Neither  will 
the  Court  set  aside  a  contract  on  the  ground 
of  inadequacy  only,  (c)  This  contract  might 
have  been  a  good,  or  a  bad  one,  on  the  part 

of  Clanton.     The  value  of  the  consid- 

571  eration  must  depend  upon  *the  feelings 
of  the    parties.     Few  would  have  had 

such  SI  member  in  their  family  for  the  whole 
County  of  Sussex.  The  land  was  not  only 
poor,  having  been  sold  for  1401.  though  the 
quantity  was  264  acres,  but  the  negroes 
were  young,  and  an  expense.  A  contract, 
too,  is  never  set  aside  for  inadequacy, 
where,  by  its  terms,  the  property  might  be 


(a)  Doaff.  580.  Syers  v.  Bridge:  12  Vin  86;  8  Vln.  8: 
1  M^Nally.  202. 

*Note.  See  also  Peake*8  N.  P.  Cas.  p.  25.  Thornton 
T.  The  Royal  Ezchanffe  Assurance  Company;  and 
ibid.  41,  Chanrand  v.  Anffersteln.  also  cited  by  Mr. 
Hay.  as  examples  of  cases  where  opinions  of  persons 
skilled  in  particular  trades  or  business  are  ad- 
missible evidence.— Note  In  Original  Edition. 

(b)  1  Fonb.  66.  66:  S  P.  Wms.  ISa 

(c)  Suff.  Law  of  Vend.  169, 170:  S  Powell  on  Con- 
tracts, ifiS:  1  Fonb.  116,  n.  (v):  OVes.  Jun.  246.  Coles 
V.  Trecothick. 


regained  by  the  vendor.  Besides,  inade- 
quacy of  price  is  only  regarded  in  contracts ; 
and  this  deed  is  partly  a  gift  in  considera- 
tion of  affection,  and  partly  a  contract.  2 
Bl.  Com.  297. 

6.  The  decree  was  erroneous  in  allowing 
interest  on  the  hire  of  slaves. (d) 

George  K.  Taylor,  for  the  appellees.  Mr. 
Hay's  first  point,  that  the  bill  charges 
idiocy  only,  and  that  therefore  nothing  else 
must  be  proved,  is  not  correct  in  point  of 
fact.  The  bill  charges  *'a  weakness  of  un- 
derstanding which  rendered  Howell  incom- 
petent to  regulate  his  own  affairs,  and 
classed  him  among  those  who  are  called 
idiots.'*  The  latter  part  of  this  clause  is 
only  the  amplification  and  deduction  of 
counsel.  But  if  this  were  a  direct  charg^e 
of  idiocy,  is  it  not  competent  for  a  party  to 
prove  his  allegation  as  far  as  he  can?  Even 
in  criminal  cases,  the  prisoner  may  be 
charged  expressly  with  murder,  and,  yet, 
circumstances  may  be  proved  which  subject 
him  to  punishment  for  manslaughter.  In 
Bennett  v.  Vade,  2  Atk.  325,  it  was  decided, 
that  a  bill  may  be  framed  with  two  differ- 
ent aspects,  that,  if  one  fails,  the  other 
may  as  effectually  answer  the  purpose.  In 
that  case,  indeed,  the  bill  was  amended,  in 
order  to  insert  the  charge  of  fraud ;  but, 
here,  fraud  is  originally  charged,  without 
the  necessity  of  any  amendment. 

2.  It  is  said  there  is  no  legal  evidence  of 
Howell's  weakness  of  understanding.  But, 
surely,  opinion  is  the  best  evidence  of  a 
man's  state  of  mind.  No  other,  indeed, -can 
be  given.  To  state  instances  in  which 
weakness  of  intellect  was  discovered,  is 
often  diflScult  and  impossible.  Opinion 
must  be  formed  from  general  observations 
on  the  conduct  of  the  party.  To  what  would 
the  doctrine  lead,  that  instances  must  be 
specified?  A  witness  may  have  seen  him 
engaged  in  an  equivocal  act  which  might 
have  been  the  effect  of  weakness,  or  of 
levity.  Would  this  evidence  be  as  strong  as 
that  of  a  person  who  had  known  him  from 
his  infancy,  and  declares  an  opinion  that 
he  was  uncommonly  weak,  and  incap- 
572  able  *of  managing  his  own  affairs? 
The  testimony  of  Robert  Jones,  sen. 
proves  clearly  that  Clanton  himself  was 
sensible  of  Howell's  want  of  capacity.  This 
is  a  very  important  fact;  and  Jones's  re- 
fusing to  prove  the  deed,  for  that  reason, 
together  with  the  Court's  refusing  to  admit 
it  to  record,  from  their  own  knowledge  of 
the  weakness  of  Howell,  are  alsb  impor- 
tant facts. 

It  is  objected  that  inadequacy  of  consid- 
eration is  not  charged  in  the  bill ;  but  if  the 
word  'inadequacy"  be  not  used  'incompe- 
tency" is;  which  is  the  same  thing.  The 
case  then  amounts  to  this ;  that  Howell  was 
and  is  proved  to  be  a  man  of  extremely 
weak  understanding ;  that  Clanton  took  him 
to  his  house,  affecting  to  be  his  protector ; 
acquired  considerable  influence  over  him, 
and  became,  in  equity,  a  trustee;  and,  in- 
stead of  protecting,  induced  him  to  sign  a 
deed  conveying  to  himself  all  his  estate  for 
a  very  inadequate  consideration :  a  combi- 
nation of  circumstances  fully  8u3icient  to 
set  aside  the  deed,  (e)     In  Clarkson  v.  Han- 


(dj  Ante.  p.  183,  Dllllard  v.  Tomlinson,  Ac. 
(e)  2  P.  Wms.  908,  Clarkson  y.  Hanway. 
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way,  it  was  considered  a  badge  of  fraud 
that  Hanway  only  took  a  bond  to  secure  the 
annuity,  and  not  a  mortgage.  In  our  case 
no  security  at  all  was  taken ;  but  a  tract 
of  land  and  ten  negroes  were  given  for  the 
privilege  of  breathing  in  this  world.  Mr. 
Hay  contends  that  the  land  was  worth  only 
ten  shillings  per  acre,  and  the  negroes  were 
all  young  and  expensive.  But,  as  to  the 
negroes,  this  is  not  probable ;  and,  in  fact, 
the  report  of  the  Commissioners  proves 
they  were  profitable;  for  it  shews  they 
were  equal  to  the  support  of  Howell. 

Again,  it  is  said  that  Howell's  competency 
of  understanding  is  proved  by  his  obtain- 
ing the  bond  from  his  sister  I  If  that  act 
proceeded  from  Howell  it  was  wonderful 
indeed  I  From  a  man  who  never  before  had 
t>een  out  of  the  County  of  Sussex  I  But  it 
was,  evidently,  a  mere  artifice  of  Clan  ton ; 
and  Howell  was  only  his  instrument; 
through  abundant  caution ;  for,  if  he  had 
gone  out  himself  he  might  have  been  sus- 
pected. This  bond  is  relied  on  as  a  bar  1 
But  if  the  transaction  was  fraudulent,  shall 
the  person  who  was  guilty  of  the  fraud 
shelter  himself  under  it? 

But  there  is  one  damning  fact  which 
makes  this  a  stronger  case  than  any  in  the 
books.  The  power  of  revocation  inserted 
in  the  deed  is  relied  on  shewing  that  no 
fraud  existed  in  the  transaction.  Yet  in 
Bennett  v.  Vade,(a)  a  similar  power  in  the 
deed  from  Sir  John  hee  is  relied  on  as  evi- 
dence of  fraud.  But  what  was  the  power 
of  revocation  in  Howell's  deed?  In 
573  *case  of  his  marriage  I  A  man  who 
was  a  mere  mass  of  corruption  to 
marry  I  But,  in  fact,  in  less  than  two  years 
afterwards,  Clanton  sells  the  land,  and  in- 
duces this  poor  ignorant  boy  to  join  in  a 
deedl  Where  then  was  the  habitation  for 
his  wife? 

In  Filmer  V.  Gott,(b)  the  deed  was  set 
aside  on  account  of  importunity  in  obtain- 
ing^ it,  inadequacy  of  price,  the  vendor  liv- 
ing  alone  and  having  no  friend  to  consult. 
But  whom  did  Howell  consult?  The  man 
interested  to  receive  him.  From  the  death 
of  his  mother  to  the  date  of  this  deed,  he 
continned  an  inmate  of  Clanton's  house, 
who  abused  the  confidence  reposed  in  him. 
All  the  witnesses  prove  extreme  kindness 
to  Howell  before  the  deed,  and,  afterwards, 
extreme  brutality.  Wherever  there  was  a 
remarkable  intimacy,  and  undue  influence, 
the  Court  will  look  with  a  jealous  eye  on 
the  transaction,  and  set  aside  the  deed  if 
there  be  not  perfect  reciprocity ;  as  in  1 
Vez.  400,  (c)  where  the  case  was  of  a  parexft 
and  child;  1  P.  Wms.  118, (d)  of  undue  in- 
fluence in  prospect  of  marriage ;  3  P.  Wms. 
129,  (e)  of  an  heir  entrusted  to  a  servant  who 
imposed  upon  him ;  (in  which  case  it  is  said 
that  '*a  breach  of  trust  is,  of  itself,  evidence 
of  fraud,  nay,  of  the  greatest  fraud;*')  1  P. 
Wms.  310, (f)  of  a  young  heir  induced  to 
Bell  an  expectancy  at  an  under  rate,  (g)     So, 


(a)  2  Atk.  328. 
Cb)  7  Bro.  ParL  Caa.  70. 
<c)  Cockinff  T.  Pratt. 

(dJ  Duke  of  Hamilton  et  nx.  v.  Lord  Mohan, 
(el  OimoDd  v.  Pltzroy.  Ac. 
ifj  Twlsleton  v.  Griffith. 

(g)  See   also    Heathcote  t.  Palgnlon,  8  Bro.  Ch. 
Caa.  1«7-176.* 


too,  a  bond  is  not  obligatory  where  its  effect 
was  not  known  to  the  obligor. (h) 

As  to  Mr.  Hay's  sixth  point  that  interest 
ought  not  to  have  been  allowed  on  the  hire 
of  the  slaves ;  I  shall  not  contend,  after  the 
decision  of  this  Court,  that  interest  on 
conjectural  profits  is  allowable.  But  there 
are  circumstances  in  this  case  which  take  it 
out  of  the  general  rule.  Both  sides  con- 
sented to  the  report  as  it  stands.  Indeed, 
the  Commissioners  made  no  report,  but  only 
signed  what  the  parties  had  agreed  too.  It 
is  stated  on  the  record  (in  the  final  decree) 
that  the  defendants  not  only  made  no  objec- 
tion, but  approved  of  it. 

Wirt,  on  the  same  side.  Admit  the  fact 
that  Howell  was  not  an  idiot ;  yet  weakness 
of  understanding,  though  not  amounting  to 
idiocy,  is  amply  sufficient,  when  connected 
with  any  one  of  the  other  circumstances  of 
this  case,  to  set  aside  the  contract.  Weak- 
ness of  intellect  alone  is  not  suffi- 
574  cient:  but  coupled  with  *any  thing 
else,  as  inadequacy,  fraud,  Ac.  it 
is.  (i)  So  also  inadequacy,  per  se,  is  not 
enough,  in  general.  Yet  gross  inadequacy 
is  considered  as  evidence  that  the  mind  was 
under  undue  influence,  (k)  But  it  is  not 
necessary,  in  this  case,  to  rely  on  the  prin- 
ciple that  gross  inadequacy,  of  itself,  viti- 
ates the  contract;  for  it  certainly  is 
sufficient  to  have  that  effect  when  combined 
with  Howell's  weakness  of  intellect,  and 
bodily  distress;  with  his  being  just  of  age 
at  the  time;  or  with  Clanton*s  near  rela- 
tionship and  great  influence  over  him ;  all 
which  circumstances  are  here  united.  (1) 
Actual  fraud,  or  imposition,  in  such  a  case, 
is  not  necessary  to  be  proved,  but  may  be 
presumed  in  a  Court  of  Equity,  (m) 

But  it  is  said  there  is  a  farther  consider- 
ation for  this  deed  besides  a  support  for 
life;  viz.  love  and  affection.  In  Gwynne 
V.  Heaton,(n)  very  particular  care  in  the 
wording  of  a  contract  is  mentioned  by  Lord 
Thurlow,  as  a  sign  of  fraud.  But  the  con- 
sideration of  affection  must  be  for  a  near 
relation.  4  Cruise's  Digest,  25,  carries  it 
no  further  than  to  brothers,  or  children  of 
brothers ;  which  does  not  extend  to  a  first 
cousin,  or  father's  brother's  child.  But  the 
consideration  of  blood  is  a  mere  nonentity, 
where  a  deed  is  drawn  from  a  weak  man. 

As  to  the  objection  that  the  charges  in 
the  bill  are  not  sufficient  to  let  in  our  evi- 
dence as  to  weakness  of  intellect,  inade- 
quacy of  consideration,  undue  influence  and 
fraud ;  the  result  of  the  authorities  is,  that 
where  there  is  a  single  insulated  charge, 
the  plaintiffs  shall  not  be  permitted  to  sur- 
prise the  opposite  party,  by  shifting  their 
ground.     But  a   charge  of  fraud  in  general 


*See  on  this  subject  a  very  comprehensive  note  of 


the  editor.  8  (Coxe's)  P.  Wms.  (5th  edit)  p.  181 ;  in 
which  the  authorities  sreuerally  are  collected.— 
Note  in  Original  Edition. 

(h)  2  Pow.  on  Cont.  208;  2  Bro.  Ch.  Cas.  150,  Evans 
V.  Llewellyn. 

(i)  White  V.  Small,  2  Ch.  Cas.  108;  Clarkson  v, 
Hanway,  2  P.  Wms.  208. 

(k)  1  Bro.  Ch.  Cas.  6, 8,  9,  Gwynne  v.  Heaton :  2  Bro. 
Ch  Cas.  167—175.  notes,  Heathcote  v.  Paignion;  10 
Ves.  jun.  200,  UnderhiU  v.  Horwood. 

(1)  Heron  v.  Heron.  2  Atk.  161;  Young  v.  Peachy, 
ibid.  2B7;  Chesterfield  v.  Janssen.  1  Atk.  801;  2  Vez. 
156,  S.  C  Cole  V.  Gibson.  1  Vez.  503;  Proof  v.  Bines. 
Cas.  temp.  Talh.  111. 

(m)  2  Ves.  155;  1  Fonb.  124,  note  (b). 

(n)  1  Bro.  Ch.  Cas.  I. 
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terms  is  sufficient,  (a)  In  Jones  v.  Jones, 
3  Atk.  110,  forgery  was  the  single  charge  in 
the  bill.  But  here  the  separate  badges  of 
fraud  are  expressly  mentioned ;  and  the  bill 
concludes  with  a  prayer  that  the  deed  may 
be  set  aside  for  fraud. 

Again,  it  is  contended  that  opinions  of 
witnesses  are  not  admissible  evidence  to 
prove  weakness  of  understanding.  But  as 
to  this  point,  opinions  are  the  best  evi- 
dence. Mr.  Hay  admits  that  opinions  may 
be  given  by  physicians  and  artists.  So  also 
opinions  are  admissible  as  to  hand- writing; 
because  in .  such  case  the  witness  has  had 
opportunities  of  forming  opinions,  which 
the  Court  and  Jury  had  not,  and  which  are 
not  susceptible  of  description.  If  he  should 
attempt  to  specify,  he  would  have  to  state 
the  manner  in  which  the  writer  cut 
575  each  particular  letter.  So,  in  ^cases 
of  weakness,  opinions  are  formed 
from  a  variety  of  circumstances ;  frequently 
not  so  much  from  active,  as  passive.  If 
insulated  facts  were  taken  as  evidence.  Sir 
Isaac  Newton  might  have  been  convicted  of 
lunacy ;  for  he  has  been  seen  to  go  into 
company  with  only  one  stocking  on.  To 
oppose  this  unfavourable  circumstance  by 
other  facts,  a  witness  must  read  his  prin- 
cipia. 

In  2  Atk.  337,  (b)  it  is  even  doubted  whether 
particular  facta  can  be  given  in  evidence 
at  all.  But  at  length  it  is  held  that  you 
may  give  evidence,  both  as  to  general  opin- 
ion and  particular  facts,  in  an  issue  on  non 
compos  mentis.  So,  witnesses  to  a  will  are 
only  called  upon  to  speak  of  the  general 
state  of  the  testator's  mind.  The  circum- 
stance, that  Howell  told  Mrs.  Mason  the 
object  of  the  deed,  is  no  proof  of  his  hav- 
ing capacity  to  make  such  a  contract  as 
ought  to  bind  him ;  and  does  not  make  the 
case  stronger  than  that  of  Gartside  v.  Isher- 
wood,  1  Bro.  Ch.  Cas.  560.  Great  reliance 
is  placed  upon  his  trip  to  North  Carolina, 
and  obtaining  the  bond  from  ^ary  Howell ; 
but,  taking  that  fact  with  all  its  circum- 
stances, it  is  rather  a  proof  of  additional 
fraud  practised  by  Clanton,  who  must  have 
instigated  him  to  such  an  uncommon  exer- 
tion. That  Howell  acted  under  Clanton 's 
influence,  and  did  not  understand  the  nature 
of  the  bond,  is  evident ;  for  a  condition  was 
introduced  into  it  which  made  him  an  in- 
strument of  fraud  upon  himself. 

Hay,  in  reply.  A  cousin  is  unquestion- 
ably within  the  degrees  of  consanguinity 
to  raise  a  use  on  a  covenant  to  stand  seised 
to  uses,  (c) 

f^raud  is  never  to  be  presumed.  If  all  the 
Chancellors  from  the  time  of  Adam  to  this 
clay  were  to  say  that  it  may  be  presumed, 
my  judgment  would  still  rise  in  rebellion. 
1  Vesey,  jun.  20,  (d)  2  Com.  Dig.  314,  and 
1  Fonb.  399,  shew  that  fraud  is  never  to  be 
presumed ;  though,  I  admit,  it  may  be  in- 
ferred from  circumstances  calculated  to  jus- 
tify such  inference. 

The  clause  in  the  bill  charging  idiocy,  is 
improperly  subdivided  by  Mr.  Taylor.  The 
first  part  of  that  clause  ought  to  be  taken 
in  connection  with  the   last.     Idiocy  is  not 


(a)  CJoop.  Eq.  pi.  7. 

(b)  Clarke  v.  Perlam. 

(c)  Saund,  od  Uses,  430. 
<d)  Lewis  V.  Pead. 


the  consequence  of  weakness  of  understand- 
ing ;  but  the  converse  is  true :  and  saying 
that  a  man  is  * 'classed  with  idiots'*  i» 
equivalent      to    saying      that    he     is     an 

idiot. 
576         *Monday,  June  4.     The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  This  is  a  bill  to  set 
aside  a  conveyance  of  lands  and  negroes, 
made  the  20th  of  February,  1783,  by  Wil- 
liam Howell  to  his  cousin  John  Clanton » 
both  deceased,  on  the  grounds  stated  in  the 
bill. 

The  bill  states,  that  '*Howell,  from  the 
time  of  his  birth  to  the  time  of  his  death, 
laboured  under  a  lamentable  and  invincible 
weakness  of  understanding  and  intellect, 
which  rendered  him  absolutely  incapable  of 
regulating  his  own  affairs,  and  class'^d 
him,  with  propriety,  among  those  who  are 
called  idiots;"  that  this  was  universally, 
known,  and  assented  to,  by  all  iKho  knew 
him;  that,  soon  after  he  arrived  at  the  age 
of  twenty-one,  his  cousin  John  Clanton,  to 
whom  his  situation  had  been  long  and  per- 
fectly known,  induced  him,  although  he 
had  a  sister  then  living,  who  is  one  of  the 
complainants,  to  execute  a  deed,  for  all  his 
lands  and  slaves,  as  his  absolute  property 
and  estate,  for  the  incompetent  considera- 
tion of  finding  and  providing  for  him  suffi- 
cient and  plentiful  meat,  drink,  washing, 
lodging  and  clothing,  in  a  comfortable  and 
plentiful  manner,  during  the  said  Howell's, 
life,  or  remaining  abatchelor;  as  will  more 
fully  appear  by  the  deed,  in  which  there  is 
the  following  clause,  not  mentioned,  or  in 
any  way  noticed  in  the  bill;  ** Provided 
nevertheless,  and  it  is  hereby  agreed  on  by 
and  between  the  parties  to  these  presents, 
to  be  the  true  intent  and  meaning  of  these 
presents,  that,  in  case  the  said  William 
Howell  shall  hereafter  intermarry,  that  the 
estate  above  conveyed,  as  well  land  as 
slaves,  with  the  increase  of  the  said  slaves, 
shall  revert  unto  the  said  Howell  and  his 
wife,  during  their  joint  and  several  lives; 
and,  in  case  the  said  Howell  shall  have 
lawful  issue,  that  the  said  estate,  and  every 
part  thereof,  shall  be  subject  to  his  disposal 
among  them,  by  deed  or  will ;  or,  in  case  of 
his  failing  to  make  such  distribution,  then 
it  shall  pass,  and  go,  and  descend  agreea- 
bly to  the  act  of  Assembly,  in  case  of  his 
dving  intestate;  but  if  no  such  issue,  the 
same  to  revert  to  Clanton  and  his  heirs, 
after  the  death  of  Howell  and  his  wife." 
The  bill  then  proceeds  to  state  that,  after 
this  deed  had  been  thus  fraudulently  ob- 
tained from  an  unfortunate  and  wretched 
being,  who  was  ignorant  of  its  operation, 
the  said  Clanton  having  had  the  same,  after 
several  ineffectual  attempts,  proved  and 
recorded,  treated  Howell  as  a  vagabond 
and  outcast,  and  a  slave;  and,  in 
577  *order  to  manifest,  more  plainly,  the 
palpable  and  infamous  fraud  practised 
on  this  occasion  by  the  said  Clanton,  the 
complainants  aver  and  offer  to  prove  that 
the  deed  above  mentioned  when  offered,  at 
first  and  several  times  after,  to  the  Court 
for  probate,  was  rejected  by  the  Court,  and 
not  permitted  to  be  recorded,  from  their  in- 
dividual knowledge  of  the  facts  before 
stated;  and  after  stating  some  other  cir- 
cumstances  not   material    to  be  noticed  in 
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this  part  of  the  cause,  they  pray  that  the 
Conrt  may  declare  and  render  null  to  all 
intents  and  purposes  the  aforesaid  fraudu- 
lent deed,  Ac. 

The    answer   of   Sarah   Whitehorn,    who 
was  the  wife  of  John  Clanton,    saith,    that 
the  complainants  are  very    much   mistaken 
in  the  representation  which  they  have  made; 
that  Howell  was  about  nineteen   or  twenty 
when  his  mother  died ;  and  she  avers  that, 
for  several  years  before  his  mother's  death, 
he  had  been  afflicted  with  sores   and  ulcers 
which    sometimes   covered   a   ^reat  part  of 
his  body;  that  he  continued   in  that  situa- 
tion,   or   worse,    until   he  died,  which  was 
about  the  year  1789;  that,  when    the  ulcers 
dried,  as  they   occasionally   did,  his  bodily 
pains   and   afflictions    seemed  to   increase. 
She  believes  that  the  ulcers  rose  inwardly, 
because    there  were  frequent   discharges  of 
matter    from    his    mouth   and  nose;  which 
will  account  for  his   unsightly  appearance, 
and    the    society   in  which  he  might  some- 
times  been    seen :  that  he   was  afflicted  in 
this  way  when  he  came  to  live  with  her  de- 
ceased   husband    Clanton ;   that,    when    at 
home,    he    always   dined   with    the  family 
w  hen  he  pleased,  and  was  lodged  as  comfort- 
ably as  his  diseased  condition  would  admit ; 
that  he  was  not  an  idiot,  as  the  complainants 
suppose.     It  is  true   that,    from    continued 
and    excessive  affliction,  his  mind  was  im- 
paired ;  but  he  generally  had  understanding 
enough,  not   only   to    preserve    his   person 
from  mischief,    but    to  converse  rationally 
and  sociably,  and  to  guard  against  any  de- 
ception  or  advantage   which  others  might 
be    disposed    to   take  of  him.     She  further 
saith,  that  the  said  William  proposed  to  the 
said  John  to  make   such  a  conveyance  as  is 
contained  in  the  deed,  several  times  before 
it  was  actually  executed;  that  that  deed,  as 
well  as  the  one  which  the  complainants  al- 
luded  to    as    having    been    rejected    when 
offered    for   record,    is   attested    by    David 
Mason ;  that  which  is  dated  the  first  of  Oc- 
tober, 17d3,  (which  is  admitted  by  consent, 
and  appears  at  the  end  of  this  record,)  was 
not    recorded,    because,    as    she  has    been 
told,  it  was   thought   to  be  informal, 
578      *and  not   because  there   was  any  sus- 
picion of  advantage.     She  adds;  that 
the    bargain    was,    in    her    estimation,    a 
proper   one,    because    the   confinement,    to 
which  his  disease   often    condemned    him, 
would    have    made    it  inconvenient,  if  not 
impracticable,  for  him  to    manage  his   es- 
tate. 

About  two  thirds  of  the  witnesses  (of 
'Whom  there  are  near  thirty)  testify  either 
their  own,  or  the  general  opinion  of  the 
neighbourhood,  that  Howell  was  a  person 
of  extremely  weak  intellect;  but  it  was 
conceded  by  the  appellees*  counsel  that  there 
is  no  proof  that  he  was  an  idiot.  The  rest 
of  the  witnesses  corro'borate  the  account 
^iven  of  him  in  the  answer.  There  is, 
however,  this  obvious  distinction  between 
the  answer  and  the  depositions  taken  in 
•support  of  the  bill.  The  answer  states 
facta;  the  latter,  in  general,  opinions  only. 
If  it  be  objected,  that  the  answer  is  not  en- 
titled to  the  same  credit  as  the  deposition  of 
a  witness,  who  is  supposed  to  be  disinter- 
ested; there  are  circumstances  apparent 
upon  this  record,  that,  in  my  opinion,  place 


this  answer,  in  point  of  credibility,  upon 
very  high  ground.  First,  it  is  perfectly  re- 
sponsive to  the  bill,  and  stands  uncontra- 
dicted even  by  a  shadow  of  evidence,  in  a 
most  material  point,  which  I  shall  hereafter 
notice.  Secondly,  it  appears  from  the  will  of 
John  Clanton  (among  the  exhibits)  that 
his  widow,  upon  her  marriage  with  the  de- 
fendant Whitehorn,  forfeited  every  provi- 
sion made  for  her  in  Clanton 's  will.  She, 
therefore,  is  presumably  a  defendant  with- 
out interest  in  the  cause,  whose  answer, 
where  it  is  responsive  to  the  bill,  is  thereby 
entitled  to  the  utmost  credit;  especially, 
where  it  stands  uncontradicted  as  to  the 
fact  alleged..  It  states,  then,  in  my  opin- 
ion, in  a  very  candid  manner,  a  good  and 
sufficient  inducement  to  the  contract  on  the 
part  of  Howell.  Helpless  and  forlorn,  as 
he  appears  to  have  been,  from  the  whole 
current  of  the  testimony,  it  was  certainly 
an  object  with  him  (if  he  had  any  intellect 
at  all)  to  secure  to  himself,  during  his  mis- 
erable existence,  '^sufficient  and  plentiful 
meat,  drink,  washing,  lodging,  and  cloth- 
ing, in  a  comfortable  and  plentiful  man- 
ner." These  are  the  cogent  inducements 
to  the  bargain,  and  some  of  the  considera- 
tions (and  certainly  the  principal)  men- 
tioned in  the  deed.  That  he  possessed 
sufficient  intellect  to  know  this,  appears  not 
only  from  what  passed  between  himself  and 
Mrs.  Mason,  when  he  came  to  her  husband 
to  draw'  the  deed ;  but  from  his  subsequent 
complaint  to  Robert  Jones,  one  of  the 
complainants'  witnesses,  *'that  Ctan- 
579  ton  *^did  not  use  him  well ;  and  from 
the  large  offers  which  he  made  to 
Jones,  if  he  would  get  his  estate  from  Clan- 
ton for  him."  But  a  farther  and  more  con- 
vincing proof  that  he  was  not  a  person  of 
such  weak  understanding  as  not  to  know 
what  he  was  about,  when  making  a  bar- 
gain, appears  from  the  singular  and  uncon- 
tradicted fact  of  his  taking  a  journey  by 
himself,  (as  far  as  appears  to  tne  contrary, ) 
to  the  house  of  James  Nicholson,  in  North 
Carolina,  where  his  sister  (one  of  the  com- 
plainants) lived,  for  the  express  purpose  of 
giving  her  three  instead  of  two  negroes, 
which  his  mother,  by  her  will,  had  required 
of  him  to  give  that  sister,  before  he  should 
be  entitled  to  any  part  of  the  mother's  es- 
tate. The  bond  of  relinquishment  which 
he  took  from  his  sister  on  that  occasion, 
was  drawn  by  John  Faulcon,  of  North  Car- 
olina, and  executed  at  Nicholson's  house, 
where  she  resided,  and  attested  by  Nichol- 
son, his  wife,  and  a  third  witness.  Not  a 
syllable  is  heard  of  Clanton  on  this  occa- 
sion ;  and,  yet,  this  very  transaction  is  im- 
puted to  him  as  an  evidence  of  fraud, 
although  neither  charged  as  such  (nor  even 
hinted  at)  in  the  bill,  nor  mentioned  by  any 
other  of  the  witnesses.  This  transaction, 
therefore,  as  it  appears  by  this  record,  is 
conclusive  evidence,  that  Howell  was 
neither  an  idiot,  (as  the  charge  in  the  bill 
imports, )  nor  yet  a  person  of  such  weakness 
of  intellect,  as  not  to  be  able  to  understand 
the  nature  of  his  own  interest,  or  of  any 
bargain  he  might  be  about  to  contract. 

But  it  is  insisted,  that  an  advantage  was 
taken  of  him  by  his  relation  Clanton,  im- 
mediately, or  very  soon  after  he  came  of 
age;    and,    although    weakness   of    under- 
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standin((  alone  may  not  be  sufficient  co  set 
aside  a  contract  fairly  made,  and  for  an 
adequate  consideration,  yet,-  when  it  is 
coupled  with  such  a  circumstance  as  that 
just  mentioned,  or  with  previous  depend- 
ence; (as  appears  to  have  been  the  case,  in 
some  degree,  at  present;)  or  with  trust  and 
confidence;  or  with  unbounded  influence; 
or  with  gross  inadequacy  of  price  or  con- 
sideration ;  or  with  extreme  distress  of  sit- 
uation; or  with  the  pretermission  of  an 
unoffending  sister,  who  was  his  nearest  re- 
lation and  heir ;  that  a  Court  of  Equity  will 
xescind  the  contract. 

I  shall  not  enter  into  a  minute  discussion 
of  all  these  several  points,  all  which  I  con- 
ceive to  be  put  completely  out  of  the  ques- 
.tion,  either  by  the  facts  apparent  in  the 
record  in  support  of  the  defendants*  right, 
or  the  want  of  such  facts  on  the  part  of  the 
complainants ;  or  the  want  of  charges 
580  in  the  bill  upon  some  of  ^these  sub- 
jects. The  only  direct  charge  in  the 
bill  (except  that  invincible  weakness  of 
understanding,  of  which  there  is  no  proof) 
is,  that  Clanton  induced  Howell  to  execute 
the  deed  for  the  incompetent  consideration 
therein  mentioned.  Now  the  answer  of 
Sarah  Whitehorn  (which  is  expressly  re- 
sponsive to  this  charge  of  Clanton's  induc- 
ing Howell  to  execute  the  deed)  states, 
**that  Howell  proposed  to  Clanton  to  make 
such  a  conveyance  several  times  before  it 
was  actually  executed."  There  is  not  a 
scintilla  of  evidence  to  the  contrary  in  the 
whole  record:  on  the  contrary,  Mary  Ma- 
son's testimony  may  well  be  considered  as 
'  corroborating  this  assertion  in  the  answer. 
Neither  Howell's  supposed  youth,  nor  pre- 
vious dependence,  nor  his  trust  and  confi- 
dence in  Clanton,  which  seem  rather  to  have 
sprung  from  his  affection  and  a  sense  of 
gratitude,  than  from  any  other  cause,  nor 
his  unbounded  influence,  (of  which  there  is 
no  sort  of  proof,)  can  derive  any  strength, 
in  opposition  to  this  uncontradicted  tes- 
timony, so  perfectly  responsive  to  the  most 
material  charge  (except  idiocy)  in  the  bill. 
I  shall  therefore  proceed  to  the  inadequacy 
of  consideration,  as  the  next  subject  of  in- 
quiry. 

Neither  the  value  of  the  land,  nor  that  of 
the  negroes,  is  stated  in  the  bill ;  nor  in 
either  of  the  answers;  nor  in  any  of  the 
depositions,  that  I  can  discover.  An  obvi- 
ous reason  for  the  omission  in  the  latter 
appears  to  be,  that  it  was  not  put  in  issue 
by  the  former.  The  Commissioners  ap- 
pointed by  the  Court  of  Sussex  County  to 
state  an  account  of  the  reasonable  hire  of 
the  slaves  mentioned  in  the  deed,  (from  the 
time  of  the  death  of  Howell  to  the  time  of 
their  report,)  and  to  report  the  sum  for 
which  the  lands  were  sold,  (by  Howell  and 
Clanton  jointly,  as  appears  from  one  of  the 
answers,  though  neither  the  consideration 
money,  nor  the  person  to  whom  the  same 
was  paid,  or,  if  to  both,  in  what  propor- 
tions such  payment  was  made,  anywhere 
appears,)  have  furnished  some  data  by 
which  a  conjectural  estimate  of  the  actual 
fee-simple  value  of  the  lands,  when  sold, 
and  the  annual  worth,  or  hire  of  the  slaves, 
during  the  .whole  period  that  elapsed 
between  the  date  of  the  original  deed  in  Oc- 
-tober,    1783,    and   the  date  of  the  Commis- 


sioners' report,  the  Ist  of  October,  1804,  a 
period  of  one  and  twenty  years,  may  be 
guessed  at.  They  state  the  sales  of  the 
two  tracts  of  land,  containing,  as  alleged 
in  the  bill,  264  acres,  at  1451. ;  which  is  just 
eleven  shillings  au  acre.  They  estimate 
the  negro-  hire   for  the  year  1789,  due 

581  January     1,     *1790,    nothing.      This 
might  be  because  Howell  died  late  in 

1789;  but  whether  it  were  so  or  not  docs  not 
appear;  nor  are  we  informed  when  he 
died.  The  next  year  we  find  the  value  of 
their  hire  (reasonable  deductions  for  their 
maintenance  and  support  being  first  made 
bv  Commissioners)  charged  at  six  pounds. 
The  next  year  121.  17s.  6d.,  the  third  year, 
191.  98.  Id.  3-4;  the  average  value  of  those 
three  years  being  121.  15s.  6d.  1-2  per  an- 
num :  but,  if  the  year  1789  ought  to  be  taken 
into  the  account,  (as  it  would  seem,  from 
the  Commissioners'  thinking  it  necessary 
to  notice  that  year, )  the  average  value  of 
the  slave  hire,  after  making  due  deductions 
for  the  support  and  maintenance  of  such  as 
were  young  and  chargeable,  for  those  four 
years,  was  only  91.  lis.  7d.  3-4.  Taking  it, 
however,  at  the  highest  average,  and  add- 
ing thereto  the  interest  of  1451.,  for  which 
the  lands  were  sold,  amounting  to  71.  7s.  6d. 
more,  the  average  value  of  Howell's  whole 
annual  income  for  those  three  years  amounts 
to  201.  3s.  Od.  1-2.  But  we  have  no  reason 
to  rate  it  so  high,  at  any  period  during  his 
life.  For  the  value  of  the  slaves  being  only 
61.  the  first  (or  second  year)  after  his  death  ; 
upwards  of  121.  the  succeeding  year ;  near 
201.  the  next;  and,  so  on,  graudually  in- 
creasing from  year  to  year,  till  we  find  it 
valued  to  371.  4s.  6d.  in  1802,  which  is  the 
highest  estimate  of  the  whole ;  we  are  well 
warranted  in  supposing  that  the  greater 
part,  or  the  whole  of  them,  consisted  of 
young  negroes,  who  were  either  chargeable, 
or,  at  most,  not  very  profitable.  Taking  it 
either  way ;  and,  even  supposing  the  annua) 
profits  of  Howell's  estate,  at  that  time,  to 
have  been  equal  to  201.  3s.  the  average  for 
those  three  years,  I  should  not  deem  that 
sum,  by  any  means,  a  sufficient  considera- 
tion, for  the  comfortable  and  plentiful  ac- 
commodation and  support  of  a  miserable 
object,  such  as  Howell  is  described  to  have 
been. 

Objection.  That  it  was  not  the  yearly 
value  of  the  lands  and  negroes  only  that 
Clanton  was  to  have  by  this  deed,  as  a  con- 
sideration for  the  maintenance  of  Howell ; 
but  the  absolute  property  therein. 

Answer.  That  is  not  the  case.  If  Howell 
had  married,  the  annual  profits  were  all 
Clanton  was  to  have  till  the  death  of  Howell 
and  his  wife  both ;  and,  if  he  had  lawful 
issue,  the  property  was  gone  from  him  for 
ever.  And,  though  it  may  be  supposed  the 
chance  of  Howell's  marriage  was  not 
great,  yet   he  was  free  to   do  so,  and 

582  *thereby  to  put  an  end  to  the  present, 
and,  possibly,  to  the    future    interest 

and  hopes  of  Clanton ;  who  had  during  the 
life  of  Howell,  no  more  than  an  estate  upon 
an  express  condition  in  deed,  which  it 
was  in  the  power  of  Howell  to  avail 
himself  of  at  any  moment,  and  thereby  de- 
feat the  estate,  if  he  thought  proper  so 
to  do. 
Objection.    Howell  was  not  supported  and 
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maintained  in  tbe  manner  he  ought  to  have 
been  by  Clan  ton.    This,  if  true,  might  have 
been    aome   ground  for  an  application  to  a 
Court  of  Equity  by  Howell,  in  his  life-time, 
either  to  rescind  the  contract,  or  to  compel 
Clanton  to  pay  him   a  stated  allowance  for 
his  support,  as,  from  all  the  circumstances 
of  the  case,  might  have  been  most  proper : 
but  it  furnishes  no  ground  for  the  represen- 
tatives of  Howell  to  apply,  at  this  time  of 
day,  for  the  rescision   of  a   contract,    the 
beneficial  provisions  of  which  terminated, 
on  his  part,  with  his  life.     If  the  person  to 
whom    he  complained  that  Clanton  did  not 
use  him  well,  had  applied  to  a  Court  in  his 
behalf,  to  permit  him  to  sue  in  forma  pau- 
peris, the  case  might  have  appeared   such 
as  to  entitle  him  to  some  relief;  but,  what 
it  ought  to  have  been,  this  Court  cannot,  at 
this  time,  by  any  possibility,  judge.    It  ap- 
pears to  me,  therefore,  that  there  is  neither 
a  gross  inadequacy  of  consideration,    nor, 
under   all   the   circumstances  of  this  case, 
any    inadequacy   of   consideration    at    all. 
Neither  is  there  any  evidence   in    this  rec- 
ord, of  any  advantage  being  taken,  by  Clan- 
ton, of  the  extreme  distress  of  Howell,  nor 
of  his  exerting,  at  any  time,  any  improper 
influence  over  him ;  nor  is  there,  that  I  can 
perceive,    the   smallest   proof   of  fraud,  or 
any  undue  practice  whatsoever  on  the  part 
of  Clanton ;  unless  we   are   to    presume  it 
from  the  face  of  the  deed   itself,  which  has 
not    even    the   slightest  colour  of  it,  in  it ; 
or,  unless  we  infer  it  from  what   has   been 
said  of  Howell's   complaints  of    not    being 
well  used,  which  the  answer  of  Sarah  White- 
horn,  and  the  depositions  of  several  of  the 
witnesses  to  the  same  effect,   render   ques- 
tionable at  least ;  and  certainly,  those  com- 
plaints,   if   true,    fall   very    far   short   of 
establishing   a   charge  of  fraud,  unless  we 
were  to  denominate  every  breach  of  a  posi- 
tive contract,  a  fraud ;  which  no   Court  of 
Ekiuity  has  yet  ventured  to  do,  that  I  know. 
I  have   preferred   conifidering   this   case 
upon  the  real  merits,  as  it  appears  upon  the 
face    of  the  record,    to  an  investigation  of 
the  practical  points  which  have  been  argued 
at  the  bar ;  because  I   would   never  wish  to 
reverse  a  decree  of  a   Court  of  Chan- 
583      eery,    upon  *any  other   ground    than 
the   merits   of  the  cause,  where  they 
can    be    fairly   got  at.     In  the  present  in- 
stance, my  opinion  is,  that  both  decrees  be 
reversed,  and   the   complainants*    bill   dis- 
missed with  costs. 

But  if  the  complainants  were  entitled  to 
a  decree  in  their  favour,  I  am  still  of  opin- 
ion that  the  present  decree  is  erroneous. 

My  first  objection  to  the  present  decree 
18,  that  the  Commissioners  have  allowed 
interest  on  the  hire  of  the  slaves,  from  year 
to  year,  from  the  period  of  Howell's  death, 
to  the  day  of  making   their   report. 

In  g'iving  my  opinion  in  the  case  of  Dil- 
liard  V.  Tomlinson,  this  term,  I  stated  sev- 
eral instances,  where  I  thought  an  executor 
or  administrator  could  not  be  chargeable  for 
interest  upon  money,  actually  received  by 
him.  Much  less  with  interest  upon  the 
hire  of  slaves,  which,  perad venture,  he 
may  never  have  received,  or  not  for  several 
years  after  it  became  due.  I  beg  leave  to 
refer  to  what  I   then    said,    as   containing 


my   deliberate   opinion,    and   the     reasons 
for  it. 

Objection.  The  report  states  that  the 
same  was  made  in  the  presence,  and  with 
the  approbation,  of  the  defendants. 

That  is  not  the  case.  Sally  Whitehorn, 
wife  of  one  of  the  defendants,  and  Nathan- 
iel Chambliss,  who  acted  as  special  guard- 
ian to  the  infant  defendants,  are  stated  to 
have  been  present.  But  the  executors  are 
neither  stated  as  being  present,  nor  even 
as  having  notice  to  attend.  The  consent  of 
the  others,  who  were  present,  therefore, 
cannot  possibly  affect  the  executors. 
Neither  (I  presume)  could  Whitehorn  be 
affected  by  the  consent  of  his  wife,  unless 
it  were  proved  bhe  acted  as  his  attorney, 
under  a  special  power  and  authority  from 
him.  Nor  will  this  Court,  sitting  as  a 
Court  of  Equity,  suffer  the  interest  of  in- 
fants to  be  committed,  by  a  careless  or 
ignorant  guardian  ad  litem.  And  I  must 
be  permitted  to  doubt  whether  a  Court  of 
Equity  ought  ever  to  sanction  the  report 
of  its  Commissioner,  when  he  mistakes  the 
law;  although  the  parties  may  submit  to 
his  decision,  without  filing  any  exception 
to  his  report.  For  his  office  is  to  state  facts 
for  the  consideration  of  the  Court ;  where 
he  undertakes  to  do  more,  I  conceive  that 
his  report  is  no  less  open  to  impeachment 
for  error  than  the  decree  of  the  Court,  pro- 
ceeding upon  a  mistake  in  law,  is.  For  a 
contrary  doctrine  would  be  putting  the  Com- 
missioner's report,  in  point  of  legal  obliga- 
tion, upon  higher  ground  than  the  decree 
of  the  Court  itself.  Upon  these 
584  grounds,  I  think  *the  charge  of  in- 
terest on  the  hire  of  the  negroes  is 
utterly  erroneous;  for  this  suit  was  not 
brought  till  near  eleven  years  after  How- 
ell's death,  and,  until  a  very  short  time 
before  it  was  brought,  there  was  no  ad- 
ministrator to  whom  any  debt  due  to  him 
from  any  person  whatsoever  could  be  paid 
or  tendered.  The  legal  right  in  the 
slaves  being  in  the  executors  of  Clanton  ; 
had  there  been  an  executor  of  Howell,  how 
could  Clanton's  executors  have  been  justi- 
fied in  paying  them  for  the  negro  hire,  un- 
til the  decree  should  fix  their  right  to 
demand  it.  How  then  are  the  executors  to 
be  made  chargeable  for  interest  upon 
money  which  they  had  no  right  to  pay? 
The  most  that  equity  can  do,  as  to  make 
them  accountable  for  the  hire  of  the  slaves, 
free  of  interest  upon  that   hire. 

But  here  a  question  occurs.  From  what 
period  are  the  executors  to  be  charged 
with  the  hire,  if,  indeed,  in  this  case, 
they  are  chargeable  at  all? 

John  Clanton  died  before  the  second  of 
September,  1790;  this  suit  was  not  brought 
until  April,  1800.  Burwell  Loften  and 
Michael  Bailey,  who  qualified  as  his  exec- 
utors, were  at  that  time  both  dead ;  Mich- 
ael Bailey,  the  surviving  executor,  had, 
before  his  death,  fully  closed  and  returned 
to  the  Court  his  accounts  as  executor  of 
Clanton,  as  is  positively  stated  by  the  de- 
fendants, J.  C.  Bailey,  and  Benjamin 
Wyche,  his  executors,  in  their  answer;  to 
which  there  was  no  replication,  that  I  can 
I  discover;  nor  are  there  any  depositions 
taken  which  bear  any  relation  to  this  fact. 
I  So  that  the  answer,  if  not  actually  admitted 
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to  be  true,  in  all  its  parts,  stands  uncontra- 
dicted in  this  particular.  If  Michael  Bai- 
ley, the  surviving  executor,  had  been  alive 
when  the  suit  was  brought,  and  had  put  in 
an  answer  to  the  same  effect  as  that  of  his 
executors;  and  the  cause  had  been  heard 
in  the  same  manner  as  it  was;  the  bill 
against  him  (I  conceive)  ought  to  have  been 
dismissed.  For,  surely,  when  an  executor 
has  settled  all  claims  against  his  testator's 
estate,  (of  which  he  had  no  notice,)  and 
has  settled  his  accounts  with  the  Court 
which  granted  the  probate  of  the  will,  and 
made  distribution,  he  ought  not  to  be 
affected  by  any  dormant  equitable  claim, 
which  may  rise  up  against  his  testator*s 
estate,  at  any  distance  of  time  afterwards. 
Much  less  ought  his  executors,  who,  under 
such  circumstances,  cannot  be  supposed  to 
be  conusant  of  the  affairs  of  the  first  testa- 
tor, as  the  present  defendants  expressly 
state  in  their  answer.  And,  yet,  the 
585  decree  *in  the  present  case  must  be 
understood  as  against  them  for  nearly 
8001.  On  this  ground,  therefore,  I  consider 
the  decree  as  palpably   erroneous. 

Objection.  Clanton  appointed  his  wife 
Sarah  (now  the  defendant  Sarah  Whitehorn) 
his  executrix,  together  with  Loften  and 
Bailey,  his  executors. 

But  she  did  not  qualify;  they  did;  and, 
on  her  marriage  with  Whitehorn,  which 
was  previous  to  the  commencement  of  this 
suit,  she  forfeited  every  benefit  under  her 
husband's  will.  And  it  does  not  appear 
that  she  renounced  the  will,  nor  that  she 
ever  qualified  as  Clanton*s  executrix.  The 
decree,  therefore,  which,  in  its  terms,  im- 
ports to  direct  the  executors  -of  the  said 
John  Clanton,  *^out  of  his  assets  in  their 
hands  to  be  administered,  to  pay  to  the 
complainants  the  money  reported  by  the 
Commissioners  to  be  due,  for  the  hire  of 
the  slaves,  and  the  sale  of  the  land,"  must 
be  understood  (I  conceive)  as  against  the 
executors  of  the  surviving  executor  of 
Clanton. 

Objection.  The  executors,  before  dis- 
tribution, made,  ought  to  have  taken  an 
indemnifying  bond  of  the  distributees  to 
answer  any  future  debts  or  demands 
against  the  testator's  estate. 

I  do  not  know  that  the  law  requires  this 
of  an  executor.  In  the  case  of  an  admin- 
istrator, the  law  will  not  compel  him  to 
make  distribution,  until  bond  with  secu- 
rity be  given,  by  the  distributees,  to  refund 
their  proportional  parts  of  any  future  debt 
or  demand  against  the  estate.  This  is  a 
security  which  the  law  gives  to  the  admin- 
istrator; but  as  it  does  not  give  it  to  the 
executor,  and  as  he  is  bound  to  perform  the 
will,  I  am  not  prepared  to  say  that  he  can 
refuse  to  pay  a  legacy,  or  to  make  distribu- 
tion of  the  residuum,  unless  the  legatee  or 
distributee  will  give  him  a  similar  bond. 
Walden  v.  Payne  (a)  is  to  that  effect.  Be 
that  as  it  may,  the  complainants  in  this 
cause  have  followed  the  effects  of  Clanton 
into  the  hands  of  his  children, (b)  and  for 
aught  that  appears  to  the  contrary,  they 
are  the  proper  persons,  not  only  to  make 
restitution  of  the  slaves,  but  compensation 
for  their  hire.     The  question   then    recurs. 


(a)  8  Wasb.  7. 

(b)  Vid.  Burnley  v.  Lambert,  1  Wash.  813. 


from  what  period  ought  they  to  be  charged 
with  it.  And  my  opinion  is,  that  they 
ought  not  to  be  charged  with  the  hire  of 
the  slaves,  or  with  the  interest  on  the  sales 
of  the  land,  until  the  commencement  of 
this  suit.  For,  first,  this  is  a  dormant 
equity,  of  which  these  defendants,  who  are 
infants,  cannot  be  presumed  to  have 
had  any  notice;  nor,  if  they 
586  *had,  could  they,  or  their  guard- 
ian in  their  behalf,  have  given  up 
the  slaves  or  paid  their  hire.  For  neither 
the  infants  themselves,  nor  their  guardian, 
were  competent  to  do  this  of  their  own 
mere  motion,  without  the  authority  or  di- 
rection of  a  court.  Secondly,  they  could 
not  know  to  whom  to  make  restitution  or 
payment;  there  being  no  legal  personal  rep- 
resentative of  Howell  until  a  short  time 
before  the  suit  brought.  And  surely,  there 
is  as  much  reason  to  adopt  this  rule,  in 
this  case  of  a  dormant  equity  against  in- 
fants, as  in  the  case  of  a  widow  who  come 
into  a  Court  of  Equity  to  demand  her 
dower ;  in  which  case  the  rule  seems  to  be, 
that  she  shall  not  be  allowed  for  the  rents 
and  profits  which  accrued  previous  to  the 
filing  of  her  bill;  although,  at  law,  she  is 
entitled  to  recover  damages,  equal  thereto, 
from  the  time  of  the  husband's  death  until 
the  day  of  the  judgment,  whereby  she  re- 
covers seisin  of  her  dower,  (c) 

Admitting,  then,  that  the  complainants 
are  entitled  to  a  decree  in  their  favour, 
this  decree  appears  to  me  to  be  manifestly 
erroneous,  for  the  reasons  last  mentioned. 
It  ought,  therefore,  (in  any  event,)  to  be 
reversed,  I  conceive,  and  sent  back  to  be 
reformed  by  the  Court  of  Chancery,  agree- 
ably to  the  preceding  principles. 

JUDGE  ROANE  observed,  the  case  ap- 
peared to  him  so  plain  on  the  testimony 
and  principles  of  law,  that  he  did  not  think 
it  necessary  to  give  a  detailed  opinion. 
He  then  read  the  decree  of  the  Chancellor, 
and  said ;  so  far  the  decree  relates  to  and 
decides  upon  the  principles  of  the  cause, 
and  I  can  only  say,  that,  on  examination 
of  the  record,  most,  if  not  all,  the  positions 
taken  by  the  Chancellor  are  correct.  If 
the  decree,  so  far  as  it  respects  the  account, 
defended  upon  the  report  only,  perhaps  I 
might  not  be  disposed  to  sanction  it;  on 
account  of  the  incompetency  of  some  of  the 
parties  to  consent  before  the  Commission- 
ers :  but  it  appears  from  the  decree  of  the 
County  Court  that  the  defendants  not  only 
made  no  objection,  but  approved  of  the 
report.  (1)     With     respect     to    interest    on 


c)  1  Rev.  Code,  c.  94.  s.  4. 

.1)  Note.  In  a  subsequent  case  of  Clarke  and 
White,  Executors  of  White  v.  Johnson  and  others. 
June  12th.  1811,  the  Court  (conslstlnfiT  of  Judges 
ROAKB.  Bbooke,  and  Cabbll)  unanimously  decided, 
that  reports  of  Commissioners,  which  are  not  erro- 
neous upon  the  face  of  them,  shall  not  be  impeached 
in  an  appellate  Court,  (where  not  specially  excepted 
to  in  the  '\>urt  below.)  "on  grounds,  or  in  relation 
to  subjects,  which  may  be  affected  by  extraneous 
testimony."  In  that  case  the  question  was.  whether 
interest  ought  not  to  have  been  charged  apalnst 
White's  executors,  in  the  settlement  of  their  adminis- 
tratron  account  by  Commissioners,  in  a  suit  broui?fat 
against  them  by  the  legatees.  The  Commissioners 
made  no  charge  of  interest:  (without  assig'ninr  any 
reason:)  and.  no  exception  being-  taken  to  their 
report,  the  County  Court  decreed  accordingly. 
The  'Chancellor  reversed  that  decree,  and  allowed 
interest  against  the  executors.  But  this  Court  re- 
versed his  decree,  and  affirmed  that  of  the  County 
Court;  declaring-,  In  the  decree  of  affirmance,  "that 
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^7  hire  of  negroes,  I  caanot  *coii- 
ceive  it  to  be  improper  on  general 
principles.  Negroes  are  generally  hired, 
taking  bonds  payable  at  the  end  of  the 
year;  which  bonds  carry  interest,  if  the 
money  be  not  paid;  and  *4t  is  natural 
jastice  that  he  who  has  the  use  of  an- 
other's money  should  pay  interest  for 
it. "(a)  I  should  therefore  be  of  opinion 
to  affirm  the  decree  in  omnibus,  except 
(the  executors  having,  perhaps,  parted 
with  the  estate)  to  correct  it  so  as  to 
make  the  property  liable  in  the  hands  of 
the  legatees. 

JUDGE  FLEMING.  With  respect  to 
the  principal  point  in  controversy,  to  wit, 
the  invalidity  of  the  deed  from  Howell  to 
Clan  ton,  I  have  no  doubt,  for  the  reasons 
stated  in  both  decrees  of  the  Courts. 
1.  The  extreme  weakness  of  intellect  and 
want  of  capacity  in  Howell,  (though  not  a 
prefect  idiot,)  manifested  by  the  deposi- 
tions of  a  number  of  witnesses,  who  were 
acquainted  with  him  from  his  early  in- 
fancy, and,  particularly,  the  rejection  of 
the  first  deed  (offered  to  be  recorded  in 
Sussex  Court)  from  the  magistrates'  per- 
sonal knowledge  of  the  imbecility  of  How- 
ell's mind;  2.  The  consequent  undue 
influence  Clanton  had  over  him,  which 
appears  through  the  whole  course  of  the 
transactions ;  and  especially  in  his  prevail- 
ing- on  him  to  join  in  the  absolute  sales 
of  the  land  to  Milner  and  Micajah  Hines, 
in  October,  1786;  when  a  principal  and 
most  important  covenant  in  the  deed  of 
1783  was,  '*that  in  case  the  said  William 
Howell  should  thereafter  intermarry,  that 
the  said  estate  above  conveyed,  as  well 
land  as  slaves,  with  the  increase  of  the 
said  slaves  (if  any)  should  revert  unto  the 
said  William  Howell  and  his  wife,  during 
their  joint  and  several  lives,"  &c.  And, 
if  such  an  event  had  taken  place,  after  the 
sales  in  1786,  he  would  not  have  had  a 
hovel  to  shelter  his  wife  from  the  inclem- 
ency of  the  weather;  3.  The  inadequate 
considerations  in  the  deed ;  besides  Clan- 
ton's  subsequent  harsh  and  ungenerous 
treatment  of  Howell,  very  different 
588  from  what  was  ^stated  as  a  consider- 
ation therein.  It  was,  however, 
contended  by  the  appellants'  counsel,  in 
the  argument,  that  that  circumstance,  if 
true,  ought  to  have  no  influence  with  the 
Court:  but,  to  me,  it  appears  a  circum- 
stance among  many  others,  to  shew  that 
the  principal  object  of  Clanton  was  to  se- 
cure to  himself  the  estate,  and,  after  he 
had  effected  his  purpose,  he  cared  very  lit- 
tle what  became  of  Howell  himself ;  which, 
in  a  case  like  this,  has,  I  confess,  con- 
siderable weight  with  me. 

But  it  appears  to  me  that  the  decree  Is 
erroneous  in  allowing  interest  on  the  hire 
of  the  slaves ;  and,  on  that  ground,  the  de- 
cree in  the  case  of  Dilliard  v.  Tomlinson 
was  lately  reversed  in  part,  by  this  Court: 
and  the  reasons  fdr  disallowing  the  inter- 
est in  the  case  before  us  appear  much 
stronger  than  in  that  case.     Here  the  slaves 

tbe  report,  so  far  as  It  related  to  the  Interest  claimed 
aralast  tbe  appellants,  was  of  a  nature  to  be  af- 
fected by  extraneous  testimony,  and,  not  being- 
objected  to.  was  conclusive  between  tbe  parties."— 
Note  in  Orlfflnal  Edition, 
(a)  S  Call.  102.  Jones  t.  Williams. 


came  to  the  possession  of  infants  under 
the  will  of  their  father,  John  Clanton, 
upon  the  marriage  of  his  widow  Sally  Clan- 
ton with  the  appellant  Whitehorn,  several 
years  (but  how  long  doth  not  appear)  before 
the^  commencement  of  this  suit;  and, 
though  I  am  of  opinion  that  those  who 
have  had  the  benefit  of  the  negroes'  labour, 
ought  to  pay  a  reasonable  hire  for  them, 
they  ought,  according  to  precedents  of 
this  Court,  and  especially  in  this  particu- 
lar case,  to  be  exonerated  from  the  payment 
of  interest,  as  it  does  not  appear  that  the 
negroes  were  ever  actually  hired  out ;  and 
the  contrary  is  to  be  presumed ;  but  the 
Commissioners  justly  thought  proper  to 
charge  a  reasonable  hire  for  their  labour  in 
the  possession  of  the  legatees,  under  John 
Clanton's  will. 

I  have,  also,  a  doubt  with  respect  to 
the  correctness  of  the  decree  in  ordering 
that  the  executors  of  John  Clanton  do,  out 
of  his  assets  in  their  hands  to  be  adminis- 
tered, pay  i-o  the  complainants  the  sum 
reported  to  be  due  for  hire  of  slaves,    &c. 

It  appears  by  the  record  that  John  Clan- 
ton, who  died  before  the  2d  of  September, 
1790,  appointed  two  executors  who  quali- 
fied, and  that  the  survivor  of  them  (Mi- 
chael Bailey)  died,  and  made  the  defendants 
Benjamin  Wyche  and  James  C.  Bailey,  his 
executors;  who,  in  their  answer,  say,  that 
their  testator,  the  surviving  executor  of 
John  Clanton,  had,  previous  to  his  death, 
fully  closed  and  returned  to  Sussex  Court  a 
statement  of  his  executorial  accounts,  and 
conceive  that  the  complainants  have  no 
cause  of  complaint  against  them;  they 
being  entirely  ignorant  of  any  fraud  or 
iniquity,  and    pray   to   be  dismissed   with 

their  costs,  &c. 
589  *Aa  it  appears  also,  from  this  an- 
swer, that  no  part  of  John  Clanton's 
estate  ever  came  to  their  hands,  their  testa- 
tor, as  surviving  executor  of  Clanton,  hav- 
ing closed  and  returned  his  executors' 
account  to  Sussex  Court  many  years  before 
the  commencement  of  this  suit,  can  it  with 
propriety  be  said  that  they  have  in  their 
hands  any  assets  of  John  Clanton  nnadmin- 
istered  to  pay  the  sum  of  money  decreed 
to  the  complainants? 

It  seems  to  me,  therefore,  that  an  account 
ought  to  be  taken,  and  that  the  legatees 
of  John  Clanton  pay  their  ratable  propor- 
tion of  the  money  due,  for  hire  of  negroes, 
and  on  the  sales  of  the  land,  with  interest 
at  5  per  centum  per  annum,  on  the  latter 
from  the  death  of  William  Howell  to  the 
time  of  payment. 

The  following  was  entered  as  the  decree 
of  the  Court.  **A  majority  of  this  Court  is 
of  opinion,  that  the  said  decree  of  the  Su- 
perior Court  of  Chancery  is  erroneous  in 
affirming  the  decree  aforesaid  of  the  said 
County  Court,  whereby  it  was  adjudged 
and  ordered  that  the  appellants,  executors 
of  the  said  John  Clanton,  deceased,  out  of 
his  assets  in  their  hands  to  be  adminis- 
tered, should  pay  to  the  appellees  the  sum 
of  7721.  17s.  lid.  1-2  it  appearing  by  the 
report  of  certain  Commissioners  appointed 
by  a  decretal  order  of  the  said  County 
Court  of  Sussex,  made  the  4th  day  of  Feb- 
ruary, 1803,  to  make  up  and  state  an  ac- 
count to  the  Court  of   the    reasonable   hire 
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of  the  slaves,  named  in  a  deed  in  the  pro- 
ceedings mentioned  from  the  death  of  the 
said  William  Howell  to  the  time  of  their 
report,  that  the  sum  of  1031.  Is.  2d.  3-4 
part  of  the  said  sum  of  7721.  178.  lid.  1-2 
reported  by  the  said  Commissioners  to  be 
due  from  the  appellants  {o  the  appellees, 
was  chargfed  for  interest  on  the  hire  of  the 
said  slaves  from  the  Ist  day  of  January, 
1791,  until  the  1st  day  of  October,  1804; 
which  said  report  was  approved  and  estab- 
lished in  the  whole  by  ,the  said  County 
Court.  Therefore  it  is  decreed  and  ordered, 
that  the  decree  aforesaid  of  the  said  Supe- 
rior Court  of  Chancery  be  reversed  and 
annulled ;  and  that  the  appellees,  adminis- 
trators of  the  said  William  Howell,  out  of 
his  goods  and  chattels  in  their  hands  to  be 
administered,  if  so  much  thereof  they 
have,  pay  to  the  appellants  their  costs  in 
this  Court.  And  this  Court  proceeding  to 
make  such  decree  as  the  said  Superior 
Court  of  Chancery  ought  to  have  rendered; 
it  is  decreed  and   ordered   that   the   decree 

aforesaid  of  the  said  County  Court 
590      be   reversed    *and    annulled;"    '*and 

that  the  appellees,  administrators  of 
the  said  William  Howell,  out  of  his  goods 
and  chattels  in  their  hands  to  be  adminis- 
tered, of  so  much  thereof  they  have,  pay 
to  the  appellants  their  costs  in  prosecuting 
their  appeal  in  the  said  Superior  Court  of 
Chancery.  And  it  is  further  decreed  and 
ordered  that  the  appellants,  in  whose  pos- 
session the  slaves  in  the  bill  mentioned  are, 
do  deliver  the  said  slaves  and  their  in- 
crease to  the  appellees.  And,  it  appearing 
to  this  Court  by  the  answers  of  the  defend- 
ants Benjamin  Wyche  and  James  C.  Bailey, 
executors  of  Michael  Bailey,  deceased,  who 
was  the  surviving  executor  of  the  said 
John  Clan  ton,  deceased,  that  their  testator 
had,  previous  to  his  death,  fully  closed  and 
returned  to  Sussex  Court  a  statement  of 
his  executorial  accounts,  (which  answers, 
not  having  been  denied  nor  replied  to, 
must  be  taken  as  true, )  it  is  therefore  pre- 
sumed that  the  said  defendants,  executors 
of  the  surviving  executor  of  the  said  John 
Clanton,  deceased,  can  have  none  of  his 
assets  in  their  hands  to  be  administered. 
It  is  therefore  further  decreed  and  ordered, 
that  an  account  be  taken  of  the  legacies 
bequeathed  to  the  other  defendants  by  the 
last  will  of  the  said  John  Clanton,  de- 
ceased, and  that  the  said  legatees  pay  to  the 
appellees  their  respective  ratable  propor- 
tion of  the  balance  of  the  said  7721.  17s.  lid., 
1-2,  after  deducting  the  said  sum  of  1031. 
Is.  2d.  3-4  charged  in  the  Commissioners' 
said  report  for  interest  on  the  money  due 
for  the  hire  of  the  slaves.  And  the  cause  is 
remanded  to  the  said  Superior  Court  of 
Chancery  for  further  proceedings  to  be  had 
therein,  agreeably  to  the  principles  of  this 
decree."  

Greenhow,  Principal  Agent  of  the   Mutual 

Assurance  Society,  v.  Barton. 

Arffued  at  March  Term,  1810. 

I .  riataal  AMorsnce  Society— Sale  of  Property  Declared 

for— Liability  of  Parchaser.*— Quaere,  whether  the 


^Mutual  Assurance  Societies -Lien  of- Liability  of 
Purchaser- By  the  statutes  relative  to  the  Mutual 
Assurance     Society    against    fires    on    bnildlnffs, 


purchaser  of  property,  for  which  a  declaration,  in 
the  Mutual  Assurance  Society  against  fire,  has 
been  made  by  the  vendor,  be  liable  for  the  pre- 
mium :  no  policy  of  insurance  havinff  issued,  and 
no  notice,  of  such  declaration,  fflven,  until  after 
payment  of  the  purchase-money?  And,  if  he  be 
liable.  Is  the  proper  remedy  against  him  by 
motion  in  a  summary  way,  or  by  action  at  com- 
mon law? 


a.  Same— Same— Same.— Quaere,  also,  is  the  property 
declared  for  liable,  in  the  possession  of  the  par- 
chaser,  who  bouffht,  and  paid  for  it,  without  notice 
of  such  declaration. 

A  motion  was  made  in  the  County  Court 
of  Spottsylvania  against  Seth  Barton,  on 
behalf  of  William  Price,  Cashier  of 
591  the  *' 'Mutual  Assurance  Society, 
against  fire  on  buildings  of  the  State 
of  Virginia,"  and  judgment  rendered  for 
117  dollars  and  47  cents,  for  premiums  un- 
der a  declaration  of  insurance  made  by 
John  James  Maund,  (for  whom  the  prop- 
erty declared  for  was  purchased  by  the  said 
Barton,)  with  lawful  interest,  from  the 
date  of  the  declaration,  until  pay  men  t» 
and  costs. 

At  the  trial  in  the  County  Court,  a  bill 
of  exceptions  was  signed  and  sealed,  which 
stated  that,  **it  appearing  that  John  James 
Maund  had  made  a  regular  declaration,  and 
then  sold  to  Barton,  and  that  no  policy  had 
issued,  the  Counsel  for  the  defendant 
moved  the  Court  that  no  judgment  should 
be  entered,  inasmuch  as  the  plaintiff  did 
not  prove  a  notice  from  John  James  Maund 
to  Barton,  until  the  purchase-money  had 
been  paid;  but  the  court  overruled  thia 
motion,  and  gave  judgment  for  the  plain- 
tiff." 

From  this  judgment  Barton  appealed  to 
the  District  Court  holden  at  Fredericks- 
burg, where  it  was  reversed,  and  judgment 


and  the  constitution  and  rules  of  the  society, 
the  society  has  a  lien  on  property  insured,  for 
all  qnotas  called  for  under  the  original  act  of 
incorporation  of  1794,  and  for  additional  pre- 
miums upon  revaluation  and  reassurance  un- 
der the  act  of  180S,  and  for  all  contributions  re- 
quired under  the  act  of  1800  or  1810;  and  this  lien 
attaches  to,  and  follows,  the  property  in  the  hands 
of  a  subsequent  bona  Hds  purchaser  without  notice 
of  the  Hen  or  of  the  Insurance.  Mut  Assurance 
Soc.  Y.  Stone,  8  Leiirh  818. 

Upon  plea  of  purchaser  without  notice.  If  tbe 
purchaser  has  paid  the  whole  purchase  money, 
though  he  has  not  got  a  conveyance  of  the  leffal 
estate,  yet  if  he  has  acquired  the  preferable 
rlffht  to  call  for  the  legal  estate,  he  is  a  com- 
plete purchaser  entitled  to  avail  himself  of  this 
defense.  Tuckbr,  P.,  in  Mut  Assurance  Soc.  v. 
Stone.  8  LeifiTh  218.  citing-  the  principal  case  at  p.  832, 
Judge  Tuckkb  said:  "In  Qreenhow  v.  Barton  (l  Munf, 
B90),  Judges  Fleming  and  Roane,  though  dlffertng- 
in  the  Judgment  they  gave,  seem  to  have  agreed  in 
the  opinion,  that  until  the  payment  of  the  premium 
the  insurance  was  incomplete,  and  the  property  was 
not  bound  In  the  hands  of  the  purchaser."  The 
principal  case  is  also  cited  by  Judge  Tucker  at  pp. 
388,  287.  The  principal  case  was  also  cited  and  dis- 
tinguished In  Shirley  v.  Mut  Assurance  Soc,  2  Rob. 
706:  Stratton  v.  Mut  Assurance  Soc,  6  Rand.  25k 

See  generally,  monographic  noU  on  "Insurance, 
Fire  and  Marine"  appended  to  Mutual,  etc..  Soc.  v. 
I  Holt  29  Gratt  013. 
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entered  for  the  defendant.  An  appeal  was 
therenpon  taken  to  this  court,  and  (Price 
the  Cashier  having  afterwards  departed 
this  life)  was  revived  in  the  name  ot  Sam- 
uel Green  how  his  successor. 

Randolph,  for  the  appellant,  insisted, 
1.  That,  although  no  policy  had  been  exe- 
cuted, the  premiums  on  the  declaration 
would  have  been  recoverable,  on  motion, 
against  Maund.(a) 

2.  That  Barton,  the  purchaser  from  him, 
was  equally  liable  for  such  premiums,  (b) 
and  equally  subject  for  the  summary  rem- 
edy by  motion  ;(c)  and 

3.  That  it  was  not  incumbent  on  the  so- 
ciety to  prove  that  Maund  gave  Barton  no- 
tice of  the  declaration  of  insurance. 

Nicholas,  for  the  appellee,  did  not  contro- 
vert the  first  of  these  positions;  but  con- 
tended that  Barton,  the  purchaser,  (not 
having  received  notice  before  he  paid  the 
purchaae-money,  and  no  policy  having  is- 
sued, )  was  not  liable  for  the  premiums ;  and 
that  John  James  Maund  alone  was. 

Wednesday,  April  18.  The  JUDGES 
ROANE  and  FLEMING  (JUDGE  TUCKER 
not    sitting  in  the  cause)  pronounced  their 

opinions. 
592  *JUDGE  ROANE,  after  stating  the 

case.  It  ys  not  necessary,  in  this  case, 
to  inquire,  whether  a  judgment  for  the  pre- 
miums could  not  have  been  legally  obtained 
against  Maund,  personally,  by  motion 
or  otherwise ;  nor  whether  the  land  in  ques- 
tion could  not  be  made  liable  in  the  hands 
of  the  appellee,  for  the  sum  recovered ;  nor 
even  whether  the  appellee  himself  is,  or  is 
not  liable  personally  therefor,  if  proceeded 
against  by  a  regular  suit  at  law,  or  bill  in 
equity:  nor  is  it  necessary  to  inquire, 
whether  if  a  remedy  by  motion  had  been 
l^riven  against  the  purchaser  from  a  sub- 
scriber, it  would  ha  ye  been  a  good  defence 
against  that  motion,  that  the  Society  had 
not  given  the  notice  to  the  purchaser  which 
is  made  the  ground  of  the  defendant's  ob- 
jection in  the  County  Court.  In  the  actual 
case  before  us,  a  plainer  and  broader  ques- 
tion arrests  us  at  the  threshold ;  and  that 
is,  whether  a  summary  judgment  can  be 
rendered  against  the  purchaser  from  a  sub- 
scriber, for  a  premium  upon  property  which, 
although  declared  for,  is  not  insured  by  rea- 
son that  the  said  premium  has  not  been 
paid?  The  8th  sect,  of  the  act  of  1794,  (d) 
relating  to  the  liability  of  purchasers  and 
mortgagees,  is  undoubtedly  confined  to 
cases  of  property,  the  insurance  of  which 
has  been  perfected,  by  the  payment  of  the 
premiums.  The  term  ^* subscriber'*  men- 
tioned in  the  latter  part  thereof,  must  be 
construed  to  mean  *' member;*'  both  be- 
cause the  property,  which  the  section  was 
contemplating  in  the  first  part  thereof, 
is  "property  insured  by  virtue  of  the  act,** 
(which  is  not  the  case  of  property  merely 
declared  for;)  because  this  same  Idea  is 
kept  up  by  the  part  of  the  section  which 
makes  it  incumbent  on  the  person  trans- 
ferring, to  apprize  the  purchaser  of  the 
assurance,  and  endorse  to  him  or  them 
the  policy  thereof;  and  because,  in  the  last 


(a)  Acts  of  17M,  &  S0,  B.  10,  and  Actaof  17W,  c.  80,  s.  1. 

»  ACU  of  17M,  c.  90.  8. 8. 

;c)  Acts  of  1799,  c.  80.  g.  1. 

Ifl)  t  Rey.  Code.  App.  (No.  VH.)  p.  7«. 
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part  of  the  said  section,  the  property  is  de- 
clared to  be  liable  for  *'the  quotas,"  (and 
not  the  premiums, )  and  therefore  is  to  be 
confined  to  cases  in  which  quotas  only  are 
due,  or  in  other  words,  to  cases  in  which 
policies  hays  issued.  The  same,  or  a  cor- 
respondent interpretation  must  be  given  to 
the  term  * 'subscribers"  mentioned  in  the  6th 
section;  which  section,  also,  (upon  the 
whole  context  thereof,)  relates  only  to 
property  of  which  the  assurance  has  been 
perfected.  With  respect  to  the  10th  sec- 
tion, it  relates  expressly,  it  is  true,  to 
** subscribers"  (i.  e.  such  as  have  not  paid 
their  premiums),  and  makes  them  and  their 
property  liable   for   the    payment    of   such 

premiums;    but   there     it     stops:    it 
593      neither  gives  a    *remedy   by   motion 

against  such  subscribers,  or  gives 
any  remedy  at  all  against  the  purchasers 
from  such  subscribers.  These  two  essen- 
tial ingredients  are  not  to  be  found  in  this 
act,  nor  in  any  other  act,  that  I  have  been 
able  to  discover;  however  the  general  lia- 
bility of  purchasers  may  stand,  on  grounds 
dehors  the  particular  acts  of  our  Legisla- 
ture. With  respect  to  this  remedy  by  mo- 
tion, it  was  first  given  to  the  fire  company 
by  the  act  of  1799,  c.  30.  (e)  The  preamble 
thereof  states  the  justice  and  expediency 
of  giving  an  immediate  recovery  against 
^'delinquent  subscribers  or  members;*' 
and  the  enacting  clause  is  only  commen- 
surate therewith,  and  does  not  go  further: 
this  remedy  is  not  given  by  that  act,  or 
any  other,  against  those  who  claim  under 
subscribers,  by  purchase,  or  otherwise. 
The  testimony  of  this  Court  has  been  often 
emphatically  borne  against  the  extension 
of  summary  remedies.  In  the  case  of  As- 
berry  v.  Calloway,  (f)  it  was  held,  that  an  act 
of  Assembly  directing  judgment  to  be  ren- 
dered for  the  principal  sum,  with  which  a 
Sheriff  was  chargeable,  and  the  damages, 
and  not  for  the  penalty,  to  be  discharged  by 
such  payment,  ought  '*to  be  strictly  pur- 
sued ;  on  the  ground  of  being  a  new  remedy 
contrary  to  the  course  of  the  common  law ;" 
although  it  is  not  easy  to  be  discerned 
that  the  defendant  could  have  been  injured 
by  the  deviation,  and,  if  not  so  injured, 
would  not  (in  other  cases)  have  been  en- 
titled to  succeed  upon  an  appeal,  under  the 
decisions  of  this  Court;  and,  in  the  case  of 
Anderson  v.  Bernard, (g)  the  Court  was 
divided  on  the  question,  whether  a  Sheriff 
could  justify  making  a  distress  on  account 
of  fees  due  to  ''A.  C.  deputy  clerk,*'  on 
the  ground  that  the  law  only  allows  dis- 
tresses for  fees  due  to  Clerks.  Various 
other  instances  might  be  added  to  the  cata- 
logue ;  but  I  presume  it  requires  no  further 
proof  to  shew  that  a  man  is  not  to  be  ousted 
of  his  ordinary  and  constitutional  mode  of 
trial,  unless  (at  least)  It  be  by  an  express 
legislative  declaration,  or  by  a  constructive 
declaration  so  strong  as  to  leave  no  doubt 
of  the  meaning  of  the  legislature,  that 
another  remedy  should  be  substituted. 
On  this  ground,  I  am  of  opinion,  that  the 
judgment  of  the  District  Court  reversing 
that  of  the  County  Court  is  correct,  and 
should  be  affirmed. 


(e)  S  Rev.  Code,  App.  (No.  VII.)  p.  78. 

(f)  1  Waab.  74. 
(ff)  1  Wash.  177. 
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JUDGE  FI^EMING.  Two  questions  were 
made  by  the  appellant's  counsel  in  this 
case.  First,  whether  Maund  would 
594  have  *been  liable,  and  subject  to  a 
judgment  on  motion,  had  the  trans- 
fer not  been  made?  and,  if  so,  secondly, 
whether  Barton,  who  purchased  from  him, 
be  not  equally  liable? 

As  to  the  first  point,  whether  Maund 
would  have  been  liable,  and  subject  to  a 
judgment  on  motion,  it  seems  admitted  by 
the  appellee's  counsel,  as  being  too  clear 
to  be  controverted.  With  respect  to  the  sec- 
ond point,  whether  the  appellee  be  equally 
liable,  it  requires  more  consideration.  Let 
us  recur,  first,  to  the  act  of  Assembly, 
passed  in  December,  1794,  establishing  the 
Mutual  Assurance  Society,  and  a  subse- 
quent act  of  1799;  and,  secondly,  to  the  ob- 
jections stated  in  the  bill  of  exceptions, 
taken  at  the  trial  in  the  County  Court  of 
Spottsylvania. 

By  the  8th  section  of  the  act  of  1794, 
'* subscribers  selling,  mortgaging,  or  other- 
wise trat^sferring  such  property,  shall,  at 
tne  time,  apprize  the  purchaser  or  mort- 
gagee of  such  assurance,  and  endorse  to 
him  or  them  the  policy  thereof;  and,  in 
every  case  of  such  change,  the  purchaser 
or  mortgagee  shall  be  considered  as  a  sub- 
scriber, in  the  room  of  the  original ;  and 
the  property  so  sold,  mortgaged,  or  other- 
wise transferred,  shall  still  remain  liable 
for  payment  of  the  quotas,  in  the  same 
manner  as  if  the  right  thereof  had  re- 
mained in  the  original   owner." 

By  the  10th  section,  *'the  subscribers,  in 
default  of  paying  the  premiums,  at  the 
time  fixed  therefor,  shall,  on  the  request 
of  the  cashier,  be  compelled  to  pay  the 
same,  with  six  per  cent,  interest  thereon, 
to  the  day  of  payment,"  &c.  By  the  8th 
section,  *'in  every  case  of  such  change," 
(that  is,  by  sale,  mortgage,  or  other  trans- 
fer,) ^4he  purchaser  or  mortgagee  shall  be 
considered  as  a  subscriber,  in  the  room  of 
the  original;"  and,  in  my  conception,  sub- 
ject to  all  regulations,  judgments  and  pen- 
alties, that  the  original  subscriber  would 
have  been  subject  to,  had  such  change  or 
transfer  never  been  made:  otherwise,  the 
frequent  sales,  or  transfers  of  assured 
property  Vould  greatly  tend  to  abolish  the 
institution  altogether. 

The  act  of  January,  1799,  gives  to  the 
society  power  to  recover,  on  motion,  the 
whole,  or  any  part,  of  such  premiums  or 
quotas,  of  delinquent  subscribers,  ^  ^saving 
the  trial  by  Jury,  if  required ;"  and,  un- 
der the  8th  section  of  the  act  of  1794,  I  con- 
sider Barton  a  subscriber  so  far  as  respects 
the  premium ;  but,  no  policy  having  ever 
issued,  he  is  no  farther  liable.  And 
595  he  *had  an  option  to  be  tried  by  a 
Jury,  but  declined  it;  and  therefore 
had  no  cause  to  complain  of  the  summary 
proceeding. 

Let  us  next  consider  the  objections  stated 
in  the  bill  of  exceptions,  taken  at  the  trial 
in  the  County  Court.  First,  that  no  policy 
had  ever  issued  on  the  declaration,  or  sub- 
scription of  Maund.  And,  secondly,  that 
the  plaintiff  did  not  prove  a  notice  from 
Maund  to  Barton,  ^ho  purchased  the  prop- 
erty of  him,  until  the  purchase-money  for 
the  same  had  been  paid. 


The  reason  why  no  policy  had  issued  to 
Maund  was,  that  he  had  never  paid  the  pre- 
mium on  which  the  policy  should  have  is- 
sued ;  and  therefore  was  not  entitled  to  one ; 
and  that  premium,  still  in  arrear,  is  the 
subject  of  this  controversy.  The  want  of  a 
policy,  then,  (by  no  means  imputable  to  the 
society)  cannot,  in  my  conception,  a£fect 
the  merits  of  this  case. 

The  circumstance,  however,  of  the  as- 
surance being  incomplete,  exempts  the 
property  from  being  bound  for  the  quota ; 
but  does  not,  I  conceive,  exempt  the  appel- 
lee from  being  personally  responsible  for 
the  premium.  **But,"  says  the  bill  of  ex- 
ceptions, **  there  was  no  proof  of  notice  from 
Maund  to  Barton,  at  the  time  of  the  pur- 
chase, nor  until  the  purchase-money  had 
been  paid."  And  the  counsel  relied  on  the 
general  principles  of  law,  equity,  and  fair 
dealing,  respecting  the  subject  of  notice ; 
but  general  principles  do  not  apply  to  the 
case  before  us.  Neither  law,  equity,  nor 
fair  dealing,  requires  that  to  be  done, 
which,  from  the  nature  of  things,  is  impossi- 
ble. The  plaintiff,  in  Spottsylvania  Court, 
was  required  to  prove  a  notice  from  Maund 
to  Barton,  at  the  time  of  the  transfer, 
when  it  was  impossible  that  he,  or  the  so- 
ciety, whose  agent  he  was,  pould  have  any 
knowledge  of  the  transaction  between  them. 
And  such  transfers  frequently  take  place  at 
the  distance  of  some  hundreds  of  miles  from 
the  office  of  the  society.  The  law  requires, 
indeed,  that  the  seller  of  insured  property 
shall,  at  the  time  of  the  transfer,  apprize 
the  purchaser  of  such  assurance,  &c.  *^to 
the  end,"  says  the  preamble  of  the  clause, 
*' that  purchasers  of  property  insured  by  the 
act,  may  not  be  losers  thereby,"  which  is 
a  matter  merely  between  the  seller  and  pur- 
chaser; and  if  Maund,  in  the  case  before 
us,  failed  so  to  apprize  the  purchaser,  the 
society  should  not  be  responsible  for,  nor 
injured  by,  the  neglect:  but  the  appellee 
must  have  recourse  to  the  representatives 
of  Maund  for  redress  of  any  injury  he  may 
sustain  in  consequence  of  the  omission. 
596  *On  these  grounds,  I  am  of  opinion 
that  the  judgment  of  the  District  Court 
ought  to  be  reversed,  and  that  of  the  County 
Court  affirmed.  But  the  Court  being  di- 
vided, the  latter  judgment  must  be  affirmed. 


Smith  V.  Ambler  and  Others. 
Smith  and  Weaver  v.  The  Same. 

Tuesday,  May  29,  1810. 

I.  Landlord  and  Tenant*— Replevin  Bond— Motion  on 
by  Landlord.— A  landlord  is  not  entitled  to  the 
summary  remedy  by  motion,  on  a  three  months' 
replevin  bond;  unless  it  appear  that  such  bond 
was  taken  by  a  Sheriff,  or  other  officer  legally 
authorized  to  make  distress,  and  to  sell  the  dis- 
trained effects. 

a.  Same*— Distress— Sale  of  Distrained  Effects.— A 
landlord,  in  person,  or  by  a  private  asrent.  may 
levy  a  distress;  but  cannot  sell  the  distrained 
effects,  which,  in  such  case,  are  only  to  be  held  as 
a  pledfire,  to  compel  the  tenant  to  pay  the  rent. 

•Landlord  and  Tenant.— On  this  subject,  see  mono- 
g-raphic  nottf  on  "Landlord  and  Tenant"  appended 
to  Mason  v.  Mayers,  2  Rob.  606. 
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These  two  cases  were  argued  and  decided 
tog'ether.  In  each  a  jadgment  was  obtained 
on  motion,  (the  parties  being  heard  by  their 
attorneys, )  in  the  County  Court  of  Fauquier, 
on  a  three  months'  replevin  bond,  dated  the 
3d  of  May,  1804;  the  condition  of  which 
recited,  that,  **  whereas  Ambler  and  others, 
heirs  and  devisees  of  John  H.  Norton,  had 
distrained  upon  the  goods  and  chattels  of  the 
above  bound  (Augustine  Smith,  in  one  in- 
stance, and  James  Smith  in  the  other)  for 
rent  in  arrear  and  due  on  the  land  of  Effing- 
ham-forest,  in  the  County  of  Fauquier, 
amounting  to  the  sum  of  631.  16s.  4d.  1-2,  in 
one  instance,  and  581.  15s.  lOd.  1-2,  in  the 
other)  including  all  costs  to  this  date,  which 
said  goods  and  chattels  have  been  again 
restored  to  the  said  Smith  in  consequence 
of  entering  into  this  bond,'*  Ac;  without 
stating,  in  any  part  of  either  bond,  that  the 
same  was  taken  by  a  Sheriff  or  other  officer. 
Botli  bonds  were  witnessed  by  ^*  James  £kl- 
munds,  D.  S." 

Tftie  judgments  in  question  were  affirmed 
by  the  District  Court  holden  at  Haymarket ; 
and  writs  of  supersedeas  to  both  were 
awarded  by  a  Judge  of  this  court. 

The  petition  for  the  supersedeas  assigned 
three  errors  in  each  case ;  1.  That  it  did  not 
appear  by  the  replevin  bond  what  was  the 
amount  of  rent  due  for  which  the  distress 
was  made; 

2.  That  it  did  not  appear,  from  any  thing 
shewn  by  the  proceedings,  what  were  the 
costs  charged  by  the  persons  levying  the 
said  distress,  which  are  said  to  be  included 
in  the  condition  of  the  said  bond ;  and, 

3.  Because  it  appears  by  the  condition  of 
the  replevin   bond    that   the   said   distress 

was  made  by  the  obligees,  to  whom 
597  the  *rent  was  payable,  in  person,  and 
not  by  any  officer  who  could  have  been 
anthorized  to  make  sale  of  the  property  dis- 
trained. 

Botts,  for  the  plaintiffs  in  error,  did  not 
waive  the  two  first  points,  but  pressed  the 
third,  as  sufficient  to  reverse  the  judgments. 

Call,  contra.  The  act  of  Assembly,  (a)  it 
is  true,  speaks  only  of  the  *' Sheriff  or  other 
officer  serving  the  distress;"  though  by  the 
common  law,  distress  might  actually  be 
made  by  the  landlord  himself;  and  the  con- 
stant practice  is  for  him  to  give  a  warrant 
of  distress.  But  that  is  no  question  in  the 
present  cases.  The  defendants  made  no  ob- 
jection on  that  ground,  so  as  to  enable  the 
plaintiffs  to  shew  that,  in  fact,  the  dis- 
tresses were  served  by  an  officer.  The  court 
will  intend  that  all  the  requisites  of  the 
law  were  complied  with,  since  the  contrary 
does  not  appear;  especially  when  it  appears 
that  the  general  tenor  of  the  law  has  been 
followed.  On  the  same  principle  this  Court 
affirmed  a  judgment  on  a  forthcoming  bond, 
in  which  no  security  had  been  given,  (b) 

Wickham,  in  reply.  As  I  understand  the 
law,  though  the  landlord  may  distrain  in 
person,  he  must,  in  that  case,  proceed  ac- 
cording to  the  course  of  the  common  law. 
He  mnst  hold  the  property  as  a  pledge,  to 
compel  the  tenant  to  pay  the  rent;  but  he 
cannot  sell.  If  he  proceeds  under  the  stat- 
ute, he  must  employ  an  officer.  The  tenant 
has  one  advantage,  he  may  gain  time:  the 


(a)  1  Rev.  Code,  p.  153,  c.  89,  8.  1. 

(b)  3  Call.  18,  Washington  y.  Smith. 


landlord  has  another,  the  property  may  be 
sold.  The  case  of  a  forthcoming  bond  (re- 
ferred to  by  Mr.  Call)  is  not  analogous  to 
this.  The  granting  the  debtor  indulgence, 
without  requiring  security,  was  a  benefit  to 
him  ;  and  no  man  shall  be  permitted  to  ob- 
ject to  that  which  is  for  his  own  benefit. 

I  have  no  doubt  but  these  are  good  bonds 
at  common  law,  and  actions  may  be  main- 
tained upon  them.  Suppose  no  statute  had 
been  made ;  and  the  tenants  had  offered  se- 
curity for  the  money  on  being  indulged 
three  months;  the  landlord,  I  apprehend, 
might  have  accepted  the  bonds,  and  recov- 
ered upon  them.  But  he  cannot  resort  to 
the    summary    remedy    by      motion, 

598  without  *^strictly  complying  with  the 
terms  of  the  statute  which  gives  that 

remedy. 

Wednesday,  May  30.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  This  appeal  is  from 
a  judgment  on  a  replevin  bond  taken  to  re- 
plevy goods  distrained  for  rent. 

The  condition  of  the  bond  recites,  that 
the  appellees  (not  saying  by  a  Sheriff  or 
other  officer)  had  distrained  the  goods,  &c. 
of  the  appellant,  A.  S.  for  rent  in  arrear, 
which  had  been  restored  to  him  in  conse- 
quence of  entering  into  that  bond.  There 
is  the  name  of  a  witness  to  the  bond,  who 
does  not  designate  himself  as  an  officer;  nor 
is  there  in  the  record  any  thing  to  shew  that 
the  distress  was  in  fact  levied  by  an  officer. 
The  County  Court  gave  judgment  by  the 
obligees,  on  motion :  that  judgment  was 
affirmed  by  the  District  Court. 

The  right  of  distraining  for  rent  arrear 
is  a  common  law  right,  which  every  land- 
lord may  exercise  in  person,  or  by  his 
bailiff;  that  is,  by  an  agent,  authorized  for 
that  purpose,  who  might  seize  any  goods 
or  chattels  of  the  tenant  found  upon  the 
premises.  But  the  distress  so  taken  was, 
by  the  common  law,  only  in  nature  of  a  se- 
curity for  the  rent,  and  could  not  be  sold  to 
make  satisfaction.  This  proving  a  great 
inconvenience  to  landlords,  statutorv  reme- 
dies have  been  provided,  both  in  England 
and  in  this  country;  which  are  nearly  the 
same.  Our  law  declares,  that  * 'where  any 
goods  or  chattels  are  distrained  for  rent.  If 
the  tenant  shall  not,  within  ten  days,, 
replevy  the  same,  by  sufficient  security^ 
given  to  the  Sheriff  or  officer  serving  such 
distress,  to  pay  the  money,  &c.  such  Sheriff 
or  officer  shall  and  may  sell  the  goods,"  &c. 

In  the  case  of  Ferguson  v.  Moore,  (c) 
Judge  Lyons,  in  delivering  the  opinion  of 
the  Court,  said,  ''It  is  true  that  at  common 
law  a  distress  might  be  levied  by  any  pri- 
vate person,  authorized  by  the  landlord  for 
that  purpose;  but  it  is  equally  true,  that 
such  person,  so  appointed,  had  no  right  to 
sell  the  property  distrained,  or  to  take  a 
replevy  bond."  The  power  of  selling  is 
given  by  statute,  and  2an  only  be  done  by  an 
officer;  that  is,  one  duly  qualified  as  such. 
Now,  here,  it  does  not  appear  that  this 
distress  was  served,  or  the  bond  taken,  hy 
an  officer.  We  must,  therefore,  understand 
it    (as   the   bond  seems  to  import)  to 

599  have  been  levied  *by  the  landlord  him- 
self,   or  his  private  agent.  To  entitle 

him  to  the  benefit  of  a  statutory  proceeding 

(c)  2  Wash.  B7, 58. 
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by  motion,  instead  of  an  action  of  debt,  the 
plaintiff  ought  to  have  shewn  that  he  had 
proceeded  regularly  according  to  the  direc- 
tions of  the  statute.  That  not  being  the 
case,  the  judgment  is  erroneous,  and  ought 
to  be  reversed. 

The  acceptance  of  a  bond  for  rent  (unless 
taken  as  the  act  directs)  does  not  extinguish 
the  rent ;  for  that  is  higher  than  <:he  bond ; 
and,  where  the  tenant  gave  a  note  for  the 
rent,  and  the  landlord  afterwards  distrained 
for  the  rent,  upon  trespass  brought  by  the 
tenant,  it  was  held  that  the  landlord  might 
nevertheless  distrain.  Our  act  of  1748,  c. 
10,  (a)  declared,  that  bonds  taken  pursuant 
thereto  should  have  the  force  of  judgments; 
which  shews  the  great  difference  the  law 
intended  to  make  between  a  bond  taken  by  a 
private  person,  and  one  taken  ty  an  officer 
pursuant  to  the  statute. (b) 

JUDGE  ROANE.  It  ought  to  appear  in 
the  bond,  in  order  to  justify  this  summary 
remedy  by  motion,  that  it  was  taken  by  a 
Sheriff,  or  officer  making  the  distress,  in 
whom  confidence  is  reposed  by  the  act, 
touching  the  amount  of  the  money,  or  to- 
bacco, and  the  costs  due,  for  which  the 
bond  is  to  be  taken,  as  well  as  respecting 
the  sufficiency  of  the  surety  to  the  bond. 
Where  it  does  not  appear  to  have  been  the 
act  of  the  officer,  the  party  himself  may 
have  exacted  bond  for  more  than  was  due, 
or  been  otherwise  guilty  of  duress  or  extor- 
tion :  in  which  case  he  ought  not  to  have 
the  high  privilege  of  getting  judgment  in  a 
summary  way,  and  the  further  privilege 
that  on  the  execution  of  his  judgment,  **no 
security  is  to  be  taken,"  I  will  hold  the 
party  to  a  strict,  if  not  literal,  compliance 
of  the  law,  (and  that  as  appearing  to  this 
Court, )  before  I  extend  to  him  the  privilege 
of  the  summary  remedy. 

The  case  of  Ferguson  v.  Moore (c)  is  sup- 
posed to  be  an  authority,  that  a  bond  taken 
under  the  act  in  order  to  warrant  a  judg- 
ment by  motion,  ought  to  be  taken  by  an 
officer. 

My  opinion,  therefore,  is,  that  the  judg- 
ment be  reversed. 

JUDGE  FLEMING  was  of  the  same  opin- 
ion. 
600         ^'By  the  whole  Court,  the  judgments 
of    the    District    Court    and    County 
Court  both  reversed,  and  the  motions  over- 
ruled with  costs. 


Moon  V.  Campbell,  Executor  of  M'Donald. 

Wednesday.  April  18, 1810. 

I.  Bvldeace—WitnesMs— Competency.*— A  vendor  of 
land  according'  to  certain  lines  must  be  presumed 
Interested,  and  therefore  incompetent  as  a  wit- 
ness, to  establish  those  lines,  unless  It  appear  that 
he  did  not  warrant  the  title. 

a.  Chancery  Practice— Bxecutlon  of  Release— Parties.— 
In  a  Court  of  Equity,  a  plaintiff  may  be  decreed  to 
execute  a  release,  and  to  procure  a  third  person 

•See  monographic  fwte  on  "Witnesses"  appended 
to  Claiborne  V.  Parrlsh,  2  Wash.  146;  monographic 
note  on  "Evidence"  appended  to  Lee  v.  Tapscott,  2 
Wash.  276. 

(a)  Edit,  of  1769,  p.  202. 

(b)  See  Bull.  N.  P.  182. 

(c)  2  Wash.  64. 


(under  whom  he  claims)  to  join   him    therein: 
without  makinff  such  person  a  party  to  the  suit. 

This  case  was  argued  by  Hay,  for  the  ap- 
pellant, and  Wickham,  for  the  appellee ;  be- 
ing an  appeal  from  a  decree  of  the  Superior 
Court  of  Chancery  for  the  Staunton  Dis- 
trict, by  which  a  decree  of  the  County  Court 
of  Berkeley  was  reversed. 

The  only  point  of  importance  was,  whether 
Magnus  Tate,  who  had  sold  the  land  in 
controversy  to  M'Donald,  the  plaintiff  in 
equity,  was  a  competent  witness  in  his  fa- 
vour to  establish  the  lines  by  which  he  had 
purchased  from  Tate,  as  the  plaintiff  him- 
self alleged  in  his  bill.  The  deed  from 
Tate  to  M'Donald  did  not  appear  in  the  rec- 
ord ;  nor  was  it  stated  whether  it  contained 
a  clause  of  warranty  or  not.  Wickham  con- 
tended, that  the  party  attempting  to  im- 
pugn the  competency  of  the  witness,  ought 
to  prove  that  he  warranted  the  land  accord- 
ing to  the  lines  in  question.  On  the  other 
side  it  was  insisted,  that  prima  facie  the 
witness  was  incompetent;  and  that  the  bur- 
den of  proof  lay  on  the  party  who  wished 
to  avail  himself  of  his  testimony. 

Saturday,  May  12,  1810.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  This  cause,  which 
has  been  eight  and  twenty  years  nearly  de- 
pending, had  its  origin  in  a  tortious  parti- 
tion and  sale  of  lands  held  in  joint-tenancy 
between  James  Moon,  of  full  age,  and  Ja- 
cob Moon,  an  infant  under  the  age  of 
twenty-one  years,  by  the  former,  without 
the  consent  of  the  latter.  The  partition  is 
alleged  to  have  been  made  some  time  in  the 
year  1755 ;  and  the  metes  and  bounds  are 
particularly  set  forth  in  the  bill.  In  June, 
1755,  James  Moon  conveyed  the  part  which 
he  had  allotted  to  himself,  and  which,  by  a 
survey  made  in  the  cause,  is  found  to  contain 
504  acres,  to  Magnus  Tate,  by  deeds  of  lease 

and  release,  leaving  to  his  younger 
601     brother  292  acres,  as  his  *^moiety  of  a 

tract  which  contained  796  in  the  whole. 
Tate  in  the  year  1762  sold  to  Andrew 
M'Donald ;  by  whom  the  original  bill  was 
brought,  twenty  years  afterwards,  against 
Jacob  Moon,  the  younger  brother,  to  com- 
pel him  to  confirm  the  partition  so  made, 
and  to  release  all  claim,  Ac,  to  that  part  of 
the  whole  tract,  which  is  comprised  within 
the  lines  above  described.  The  grounds  of 
equity  stated  in  the  bill  are,  that  the  parti- 
tion was  made  by  Henry  Bowene,  Jacob's 
guardian ;  and  that  when  he  came  of  age  he 
(^Jacob)  pretended  to  call  in  question  the 
iustice  of  the  decision,  and  threatened  to 
compel  another  partition  of  the  land ;  where- 
upon Magnus  Tate  (with  the  consent  of 
James,  the  elder  brother,  who  agreed  that 
the  same  should  be  deducted  out  of  the 
price  of  the  land)  agreed  with  Jacob,  that 
he  should  release  to  him  all  claim  which  he 
might  have  to  the  before  described  land 
(stated  to  contain  337  1-2  acres,  or  an  exact 
moiety  of  the  lands  as  held  by  the  patent) 
in  consideration  of  111.,  current  money, 
which  Tate  actually  paid  him. 

The  answer  of  Jacob  Moon  denies  that 
H.  Bowene  was  his  guardian,  or  that  any 
such  division  as  in  the  bill  is  set  forth  was 
ever  made  with  his  (the  respondent's)  con- 
sent and  approbation ;  and  declares  that  he 
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believes  James  Moon  made  snch  a  convey- 
ance as  in  the  bill  mentioned  to  Mag^nus 
Tate;  bnt  expressly  denies  that  he  ever 
a£^eed  to  such  a  division,  as  in  the  bill  is 
set  forth ;  only  so  far  as  it  went  throug^h  the 
cleared  land  according  to  the  line  first  run, 
which  is  now  much  altered,  and  greatly  to 
his  injury  and  disadvantage;  that  in  con- 
sideration of  his  agreeing  to  what  is  in  his 
answer  set  forth,  he  received  the  111. ;  and 
that  he  is,  and  always  has  been,  ready  to 
make  a  fair,  just  and  equitable  division,  &c. 

Magnus  Tate  (whose  deposition,  on  ac- 
connl  of  apparent  interest,  was  objected  to 
be  read  at  the  hearing)  deposes,  that  he  pur- 
chased a  tract  of  land  from  James  Moon  for 
337  1-2  acres ;  being  half  of  the  tract  held 
jointly  between  James  and  Jacob;  and, 
having  it  divided  before  Jacob  came  of  age, 
a  dispute  arose ;  Jacob  alleging  that  James 
has  laid  off  more  upon  the  water  than  was 
his  right ;  and  that  they  agreed,  after  Ja- 
cob came  of  age,  and  James  paid  Jacob 
111.  in  consideration  of  confirming  the  line 
laid  out  by  James  for  the  deponent ;  where- 
upon a  deed  was  made  and  executed  by 
James  to  himself. 

Benjamin  Thornbury  deposes  nearly 
602  to  the  same  effect.  Another  ^witness, 
James  M' Donald,  swears  that  Jacob 
Moon  frequently  shewed  him  the  line,  and 
observed  it  was  the  division  line  between 
himself  and  the  witness's  father,  the  com- 
plainant. These  are  all  the  witnesses  on 
the  part  of  the  plaintiff.  Two  witnesses  de- 
pose to  conversations  between  James  and 
Jacob  Moon,  which  go  to  support  that  of 
the  answer,  which  restrains  Jacob's  agree- 
ment to  the  line  run,  to  that  part  which 
went  through  the  cleared  land. 

I  have  already  said,  that  the  commence- 
ment of  this  dispute  was  founded  in  a  tor- 
tious attempt  by  one  joint-tenant,  of  full 
a£^e,  to  sever  the  joint-tenancy  by  an  un- 
fair and  unequal  partition  during  the  in- 
fancy of  the  other  joint-tenant.  The  deeds, 
as  set  forth  in  the  bill,  import  to  convey 
an  equal  moiety  by  metes  and  bounds :  and 
Magnus  Tate's  deposition  is  to  the  same 
effect. 

The  infant  probably  was  deceived  into  a 
supposition  that  the  line  run  did  in  fact  di- 
vide the  land  into  two  equal  parts ;  though 
his  own  observation,  as  far  as  the  cleared 
land  went,  shewed  him  that  his  brother  had 
taken  to  himself  the  far  greater  proportion 
of  the  most  valuable  land.  His  complaint 
was  confined  to  that  object,  probably  not 
knowing,  or  even  suspecting,  that  his 
brother,  instead  of  one  half,  had  taken 
more  than  five  eighths  of  the  whole  tract  to 
his  own  share.  There  was  either  fraud,  or 
palpable  mistake  on  the  part  of  James  and 
Magnus  Tate.  There  was  evidently  mis- 
representation on  their  part  to  Jacob ;  since 
the  deeds  import  to  convey  a  moiety  only. 
There  was  consequently  mistake  on  the 
part  of  Jacob,  induced  by  misrepresentation 
on  the  part  of  his  brother,  and  of  Tate. 
The  complainant  does  not  pretend  that  he 
was  a  purchaser  without  notice.  He  must 
therefore  be  presumed  to  have  notice  of  all 
that  he  has  stated  in  his  bill.  I  think  the 
answer  clearly  and  fully  supported  by  cir- 
cumstances, as  welt  as  by  the  evidence  of 
the  two  Browns.    The  objection  to  Magnus 


Tate's  deposition  also  appears  to  me  to  be 
well  founded.  For,  if  there  was  originally 
any  fraud  in  the  case,  he  can  scarcely  be 
presumed  quite  clear  of  it.  At  all  events, 
his  being  both  the  purchaser  and  the  seller 
of  the  lands  creates  a  presumption,  prima 
facie,  that  he  is  interested  in  the  event  of 
the  suit.  There  is  nothing  in  the  record  to 
countervail  that  presumption.  I  tHerefore 
think  the  Chancellor's  decree  erroneous,  in 
reversing  that  of  the  County  Court  direct- 
ing an  equal  partition  of  the  lands  to 

603  be  made;  beginning  at  the  point  *A. 
in  the  plat  returned  by  the   surveyor, 

and  pursuing  the  line  A.  B.  as  far  as  the 
same  went  through  the  cleared  lands,  at  the 
time  of  the  agreement  made  between  James 
and  Jacob,  and,  from  that  point,  to  the 
back  line  of  the  lands,  along  the  dotted 
line  B.  E.  in  the  plat,  so  as  to  divide  the 
same  into  two  equal  moieties;  assigning  to 
the  complainant  the  lands  on  the  north,  and 
to  the  defendant  those  on  the  south  of  that 
line ;  and  that  the  remainder  of  the  decree, 
as  far  as  is  consistent  with  such  a  divi- 
sion, be  affirmed,  and  the  cause  sent  back  to 
be  proceeded  in  accordingly. 

JUDGE  ROANE.  It  appears,  as  upon  the 
face  of  the  bill  itself,  that  M.  Tate  was  an 
incompetent  witness,  as  he  is  therein  said 
to  have  conveyed  the  land  in  controversy 
according  to  the  lines  claimed  by  the  ap- 
pellees, and  was  therefore  interested  to  es- 
tablish them.  I  do  not  know,  however,  that 
the  result  of  my  opinion  on  the  case,  would 
be  varied,  admitting  his  testimony  to  have 
its  full  weight:  or,  in  other  words  whether 
his  testimony  may  not  be  reconciled  with 
the  statement  made  in  the  answer  (after  a 
denial  of  the  division  as  stated)  and  proved 
by  other  testimony,  and  be  satisfied  with 
considering  the  line  to  have  been  estab- 
lished only  from  A.  to  B.,  after  James 
Moon  came  of  age;  and,  being  established 
up  to  that  point  only,  as  by  the  answer  and 
testimony,  it  resulted  that  the  partition  line 
should  be  completed,  so  as  to  divide  the 
tract  into  two  equal  parts,  which  is  done  by 
the  dotted  line  B.  E. 

It  may  be  very  probable,  independently 
of  the  testimony  in  the  cause,  that  the  line 
was  actually  run  up  to  a  certain  point  only, 
and  an  ideal  line  contemplated  by  the  par- 
ties for  the  residue,  so  as  to  make  an  equal 
division:  and  this  notwithstanding  the 
payment  of  the  111.  to  the  appellant;  which 
may  have  found  its  consideration  in  the 
superior  value  of  the  land  (or  the  improve- 
ments thereon)  contained  on  the  other  side 
of  the  line  so  far  as  the  same  was  run.  I 
therefore  consider  the  decree  of  the  County 
Court  correct  on  the  merits,  and  that  so  far 
as  it  decrees  releases,  it  is  a  decree  of  mu- 
tual  and  simultaneous  releases.*    It 

604  was  not  ^necessary  to  make  the  repre- 
sentatives  of  James  Moon  parties  in 

order  to  this  end ;  nothing  being  more  com- 
mon than  for  one  man  to  covenant  that  an- 


♦Note.  The  decree  of  the  County  Ck)urt  was,  "that 
the  defendant  execute  a  release  to  the  plainUff  for 
the  land  to  which  said  McDonald  claims  title  to  the 
north  of  the  said  lines.A.  B.  and  B.  £..  containing* 
one  half  the  tract  in  the  bill  mentioned,  amounting* 
to  898  acres:  and  that  the  said  M'Donald  shall  ex- 
ecute a  release,  and  procure  the  said  James  Moon 
to  loin  him  in  such  release,  to  the  defendant,  for 
the  land  to  the  south  of  the  division  lines  afore- 
said."—Note  in  Oriffinal  Edition. 


239 


I  MUNF. 


Virginia  Rbports,  Anmotatbd. 


60& 


other  shall  do  a  particular  act,  and  for  the 
Conrt  of  Chancery  to  decree  that  one  man 
shall  procure  an  act  to  be  done  by  another, 
as  the  condition  of  the  relief  which  is 
granted  to  him. 

My  opinion  is,  that  the  decree  of  the 
Chancellor  be  reversed,  and  that  of  the 
County, Court  afifirmed. 

JUDGE  FLEMING.  It  appears  from  a 
survey  and  plat  made  under  an  order  of  the 
County  Court  of  Berkeley,  that  the  tract  of 
land  held  by  James  and  Jacob  Moon  in 
joint-tenancy,  which  is  now  the  subject  of 
controversy,  contains  796  instead  of  675 
acres,  the  supposed  quantity  at  the  institu- 
tion of  this  suit. 

It  appears  from  the  evidence  in  the  rec- 
ord, that  James  Moon,  the  elder  brother, 
during  the  infancy  of  Jacob,  the  appellant, 
made  a  partial,  and  unequal  division  of  the 
land;  sold  and  conveyed  his  moiety  to 
Magnus  Tate;  and  (what  seems  very  mate- 
rial) took  an  over  proportion  of  the  improve- 
ments, and  most  valuable  land  lying  on 
Middlecreek ;  of  which  Jacob,  when  he  came 
of  age,  complained,  and  threatened  to  com- 
pel another  division  of  the  land ;  and  that 
he,  for  the  consideration  of  eleven  pounds, 
consented  to  the  division  made  by  his 
brother  James ;  so  far  as  it  extended  through 
the  cleared  lands ;  which  is  supposed  to  be 
from  the  letter  A.  to  the  letter  B.  in  the 
said  plat,  but  no  farther. 

The  decree  of  the  County  Court  of  Berke- 
ley, after  the  return  of  the  survey  and  plat, 
rendered  the  8th  of  May,  1798,  ordered, 
**that  the  line  from  A.  to  B.  and  from  B. 
to  E.  be  established  as  the  division  line," 
which  should  give  to  each  party  398,  being 
a  moiety  of  the  whole  tract  of  7%  acres ; 
and  directed  an  exchange  of  releases  be- 
tween the  parties;  which  I  am  of  opinion 
was  perfectly  correct.  But  this  decree  was 
reversed  by  the  District  Chancery  Court  of 
Staunton ;  which  decreed  and  ordered,  that 
the  appellee  (the  appellant  here)  do  release 
unto  the  appellant  his  right  to  the  land  north 
of  the  line  A.  B.  mentioned  in  the  said 
transcript,  and  that  the  appellant  re- 
605  lease  to  the  ^appellee  all  the  land 
south  of  the  said  line,  &c,  which 
would  give  to  the  present  appellee  504  acres, 
and  leave  to  the  appellant  292  acres  only. 
I  therefore  concur  in  the  opinion  that  the 
decree  of  the  Superior  Court  of  Chancery 
ought  to  be  reversed,  and  that  of  the  County 
Court  affirmed. 


Glascock's  Administratrix  v.  Dawson. 
Wednesday,  May  28,  1810. 
I.  Bxecntion— Porthcominff  Bond— Variance.*— A  writ 
of  fieri  facias  asralnst  an  administratrix,  "to  be 
levied,  as  to  certain  damag-es  and  costs,  of  tbe 
Roods  and  cbattels  of  her  intestate,  and  as  to 
otber  damages  and  costs  of  her  own  ffoods  and 
chattels."  was  returned  "executed  on  certain 
slaves  the  property  of  the  administratrix,  and  a 


*Bxecation— Forthcoming     Bond— Variance.— By     a 

/leri  facias,  the  sherifiF  is  commanded  to  cause  prin- 
cipal. Interest  and  costs  to  be  levied  of  the  foods 
and  chattels,  of  J.  W.  deceased,  in  the  hands  of  S. 
H.  his  administrator,  if  so  much  thereof  he  hath, 
but  if  not,  then  oat  of  the  foods  and  chattels  of  S. 
H.    There  beinff  no  foods  and  chattels  of  J.  W.  In 


forth cominff  bond  taken,"  Ac.  The  lx>nd  beinir 
fivenby  the  administratrix,  eo  nomine,  bnt  ex- 
pressing  that  the  fl.  fa.  was  against  the  foods  and 
chattels  of  the  said  administratrix,  was  decided  to 
be  variant  from  the  fl.  fa.  and  therefore  quashed. 
a.  Appellate  Practice- Porthcominf  Bond-Judffoieat 
by  Default. t— In  reviewinf  ajndfmentby  default 
on  a  forth comlnf  bond,  the  appellate  Court  will 
compare  it  with  the  execution  on  which  it  was- 
taken. 

John  Dawson  obtained  a  judgment  in  the 
County  Court  of  Lancaster  against  Cathar- 
ine Glascock,  administratrix  of  George 
Glascock,  deceased,  for  130  dollars  and  19 
cents  damages,  and  49  dollars  and  40  cents 
costs ;  which  judgment  was  affirmed  by  the 
Northumberland  District  Court;  the  dam- 
ages allowed  for  retarding  the  execution 
thereof  by  the  appeal  being  24  dollars  and 
10  cents,  and  6  dollars  and  87  cents  costs. 
A  writ  of  fieri  facias  issued,  commanding 
the  Sheriff  that,  of  the  goods  and  chattels 
of  the  decedent  in  the  hands  of   the  admin- 


the  hands  of  S.  H.,  the  sheriff  levies  the  execution 
on  the  individual  property  of  S.  H.  and  takes  a 
forthcomlnf  bond,  which  recites  the  execution  aa 
beinf  af alnst  the  foods  and  chattels  of  S.  H-  ad- 
ministrator of  J.  W.  deceased.  There  Is  no  sub- 
stantial variance  between  the  execution  and  tbe 
recital  thereof  In  the  forthcomlnf  bond.  Hairston 
V.  Woods,  9  Lelf  h  806.  In  this  case,  both  Bbockbn- 
BBOUGH,  J.,  and  Tugkbb,  P.,  distinfuished  the  prin- 
cipal case,  TucKEB,  P.,  saylnf  (p.  810) :  "The  case 
is  not  llk.e  Glascock  V.  Dawson  (1  Man/,  606).  There 
the  administratrix  was  to  be  liable,  in  the  event  of 
there  belnf  no  assets,  for  the  damafes  and  costs, 
only ;  yet  her  own  proper  foods  were  seized  for  the 
whole  debt.  The  bond  was  therefore  properly 
quashed.  Here,  as  there  were  no  foods  of  the 
decedent,  the  defendant  was  liable  for  the  whole: 
It  was,  therefore,  unnecessary  to  preserve  the  dis- 
tinction in  the  recital  of  the  bond:  nor  was  there 
any  thinf  iUefal  in  levylnf  on  his  own  proper  foods, 
for  the  whole,  since  the  conrt  would  Intend,  even  if 
it  did  not  appear  by  the  return,  that  the  officer 
could  and  no  foods  of  the  Intestate  on  which  u> 
levy." 

For  further  Information  on  this  subject,  see 
monofraphic  note  on  "Executions**  appended  to 
Paine,  Surv..  etc.,  v.  Tutwiler,  27  OratL  440;  mono- 
fraphic note  on  ''Statutory  Bonds"  appended  to 
aoolsby  V.  Strother,  21  Qratt.  107. 

To  the  point  that,  where  there  Is  a  material  vari- 
ance between  a  forthcomlnf  bond  and  the  execiltion 
upon  which  it  is  taken,  the  bond  must  be  quashed » 
the  principal  case  is  cited  in  Holt  v.  Lynch,  18  W. 
Va.B71. 

tAppellate  Practice— Forthcomlnf  Bond— Judgment 
by  Default.— If  there  be  a  judf ment  by  default  on  a 
forfeited  forthcomlnf  bond,  the  appellate  court  will 
ref  ard  the  execution  as  a  part  of  the  record;  but  if 
there  be  a  variance  between  it  and  the  execution, 
the  judf  ment  will  be  reversed.  When  therefore 
there  is  a  judfment  by  default,  it  is  very  proper  to 
recite  in  it  that  the  execution,  as  well  as  the  bond, 
was  produced  and  inspected  by  the  court  Central 
Land  Co.  v.  Calhoun.  16  W.  Va.  872,  878,  cltiuf  the 
principal  case,  and  Preston  v.  The  Auditor,  1  Call  471. 
To  the  same  effect,  the  principal  case  is  cited  in 
Couch  V.  Miller,  2  Lelfh  549:  nots  to  Hill  v.  Harvey. 
2  Munf.  526:  note  to  Harrison  v.  Lane,  4  Munf .  240. 

See  also,  monofraphic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  26S;  monofraphic  note  on  **Judfmeiits'* 
appended  to  Smith  v.  Charlton,  7  Gratt.  42& 
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istratriz,  he  cause  to  be  made  the  above- 
mentioned  sums  recovered  in  the  Connty 
Court ;  and  of  her  own  ^ooda  and  chattels 
the  damagres  and  costs  adjudged  in  the  Dis- 
trict Court.  The  return  on  this  execution 
was  ^'executed  on  one  negro  woman  and 
child,  the  property  of  the  within  named 
Catharine  Glascock,  and  forthcoming  bond 
taken,"  Ac.  The  bond  expressed  that 
* 'Catharine  Glascock,  administratrix  of 
George  Glascock,  deceased,  and  her  secu- 
rity, were  held  and  firmly  bound,  Ac,  in 
the  penalty  of  445  dollars  and  50  cents;  to 
which  payment  they  bound  themselves, 
their  heirs,  executors,  &c.  jointly  and  sev- 
erally. Its  condition  recited  that  the  writ 
of  fieri  facias  had  been  sued  out  against  the 
goods  and  chattels  of  Catharine  Glascock, 
administratrix  of  George  Glascock,  de- 
ceased, for  the  sum  of  211  dollars  and  56 
cents,  together  with  the  sum  of  10  dollars 
aad  59  cents  for  Sheriff's  commission,  and 
sixty-two  cents  for  taking  this  bond, 
amounting  in  the  whole  to  the  sum  of  222 
dollars  and  75  cents,  which  writ  had  been 
executed  on  a  negro  woman  and  child, 
(without  saying  to  whom  they  belonged,) 
aod  the  said  Catharine  Glascock,  being  de- 
sirous of  keeping  the  said  property  in  her 
possession  till  the  day  of  sale,  &c.  hath 
given  bond,  &c. 

A  jadgment  was  rendered  on  this  bond  in 
general  terms,  against  Catharine  Glascock, 
administratrix  of  George  Glascock, 
606  deceased,  *but  not  expressing  that  any 
part  thereof  was  to  be  satisfied  out  of 
the  goods  and  chattels  of  the  decedent  in 
her  hands  to  be  administered,  to  which 
judgment  a  writ  of  supersedeas  was  awarded 
by  a  Judge  of  this  Court. 

Warden,  for  the  plaintiff  in  error,  made 
four  points ;  1.  That  the  execution  was  erro- 
neous in  directing  the  damages  and  costs, 
incurred  by  the  appeal  to  the  District  Court, 
to  be  levied  of  the  goods  and  chattels  of 
Catharine  Glascock  herself;  2.  That  it  was 
improperly  levied  for  the  whole  amount, 
on  two  slaves,  the  property  of  the  said 
Catharine;  3.  Because  the  Sheriff  oppres- 
sively inserted  in  the  condition  of  the  forth- 
coming bond,  not  only  his  commission,  but 
also  a  fee  for  taking  the  same  bond ;  and, 
4.  Because  it  appears  by  computation  that 
the  condition  of  the  forthcoming  bond  re- 
quires more  money  to  be  paid  than  is  war- 
ranted by  the  execution  independently  of 
these  two  items. 

Nicholas,  contra.  The  judgment  for  dam- 
ages and  costs  to  be  levied  de  bonis  propriis 
is  correct.  The  appeal  was  the  individual 
act  of  the  administratrix,  for  which  there- 
fore she  ought  herself  to  be  charged,  and 
not  the  estate  of  her  intestate,  (a)  The  case 
comes  up  on  a  judgment  on  a  forthcoming 
bond;  by  entering  into  which  she  bound 
herself  individually.  If  the  property  was 
not  liable,  she  ought  to  have  contested  the 
right :  but,  by  giving  the  bond,  she  is  now 
estopped,  (b) 

The  Sheriff's  commissions  were  properly 
included  in  the  bond.(c) 

Friday,  May  25.  The  Judges  pronounced 
their  opinions. 


(a)  Toller*8  Law  of  Executors,  88& 

(b)  Syme  ▼.  MonUffue.  4  H.  &  M.  18a 

(c)  I  Rev.  Code,  c  178,  s.  11,  p.  8M. 

V  R,  1  Munf— 16 


JUDGE  TUCKER  (after  stating  the  case) 
observed :  It  is  the  duty  of  the  Sheriff  to 
pursue  the  directions  contained  in  the  execu- 
tion. The  execution  commanded  him  to  levy 
the  damages  on  the  goods  and  chattels  of 
George  Glascock,  deceased :  the  forthcoming 
bond  recites  an  execution  as  having  issued 
against,  and  been  levied  on,  the  goods  and 
chattels  of  Catharine  Glascock,  administra- 
trix of  George  Glascock.  There  is  a  vari- 
ance, then,  between  the  execution  and  the 
forthcoming  bond,  which  is  fatal,  (d)  For 
the  Sheriff  might  have  levied  an  execution, 
on  the  goods  and  chattels  of  Catharine 
607  Glascock,  corresponding  *with  the  de- 
scription thereof  in  the  forthcoming 
bond.  The  judcrment  therefore  appears  to 
me  to  t>e  erroneous,  and  it  ought  to  be  re- 
versed, and  the  forthcoming  bond  quashed. 

JUDGE  ROANE.  This  is  a  supersedeas 
to  a  judgment  of  the  District  Court  upon  a 
forthcoming  bond.  The  judgment  was  for 
445  dollars  and  50  cents,  the  penalty  of  the 
forthcoming  bond  to  be  discharged  by  the 
payment  of  222  dollars  75  cents*  with  in- 
terest from  July  31, 1805,  till  paid,  aud  the 
costs.  The  style  of  the  judgment  as  headed 
in  the  record  is  against  Catharine  Glascock, 
administratrix  of  George  Glascock,  de- 
ceased. The  bond  on  which  the  judgment 
was  rendered  is  set  out  in  the  record,  and 
states  that  Catharine  Glascock,  adminis- 
tratrix of  George  Glascock,  deceased,  (with 
a  surety,)  is  bound  to  the  appellee  in  the  sum 
of  445  dollars  and  50  cents  ;  and  the  con- 
dition states,  that  whereas  the  appellee  had 
sued  out  of  the  District  Court  "a  writ  of  fieri 
facias  against  the  goods  and  chattels 
of  Catharine  Glascock,  administratrix  of 
George  Glascock,  deceased,  for  the  sum  of 
211  dollars  and  56  cents,  together  with  10 
dollars  and  59  cents,  for  Sheriff's  commis- 
sions, and  62  cents  for  taking  this  bond, 
amounting  in  the  whole  to  222  dollars  and 
75  cents,  which  has  been  executed  by  the 
Sheriff  on  a  negro  woman  and  child,  (with- 
out saying  whose,  but  the  case  of  Lewis  v. 
Thompson,  2  H.  &  M.  100,  cures  that  omis- 
sion,) and  the  said  Catharine  Glascock, 
being  desirous  of  keeping  the  same  in  her 
possession  till  the  day  of  sale,  has  tendered 
security,  Ac.  The  bond  therefore  agrees, 
with  the  judgment,  both  as  to  the  penalty 
thereof,  and  the  sum  by  which  it  is  to  be 
discharged. 

Several  objections,  however,  are  taken  to 
this  judgment,  by  referring  to  the  execution, 
which  it  is  admitted  may  be  properly  looked 
into,  under  the  decisions  of  this  Court,  in 
reviewing  the  judgment  upon  the  bond. 

In  the  first  place  it  is  said,  that  the  bond 
shews  that  the  goods  taken  were  the  goods  of 
Catherine  Glascock,  in  her  own  right,  and 
not  those  held  by  her  administratrix.  If 
this  objection  were  founded  in  fact,  it  might 
be  fatal :  but  I  conceive  that  it  is  not  founded 
in  fact.  In  the  penal  part  of  the  bond  she 
binds  herself  as  administratrix  of  George 
Glascock,  deceased  ;  and,  although  the  con- 
dition states  that  the  execution  issued 
against  the  goods  of  Catharine  Glascock, 
yet  it  does  not  stop  here,  but  adds,  **admin- 
istratrix  of  George  Glascock,  deceased." 
This  annexation     in    the    condition,  taken 


(d)  1  Wash.  SGO.  Hubbard  ▼.  Taylor;  %  Wash.  180, 
Downman  y.  Chinn. 
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608  in  connection  *with  the  description 
in  the  penal  part  of  the  bond  is 
satisfactory  to  shew,  that  the  goods  directed 
by  the  execution  to  be  taken,  were  those  held 
by  her  as  administratrix,  and  not  her  own 
proper  goods.  We  need  not  require  technical 
precision  in  such  cases :  it  is  enough  that 
we  can  discern  from  the  whole  bond,  taken 
together,  that  the  property  against  which 
the  execution  issued,  was  the  property  liable 
thereto.  In  this  case  we  cannot  take  them 
to  have  been  Catharine  Glascock's  own 
proper  chattels,  without  rejecting  the  an- 
nexed words  ^'administratrix  of  George 
Glascock,  deceased  ;"  and  I  consider  this  as 
only  an  irregular  mode  of  describing  the 
goods  of  the  intestate,  in  the  hands  of  his 
administratrix :  if,  therefore,  the  case 
stopped  here,  I  should  have  no  hesitation 
to  affirm  the  judgment. 

But  it  is  objected  that  this  bond  is  illegal, 
and  the  judgment  on  it  erroneous,  in  having 
iocluded  in  the  bond  the  fee  of  62  cents  for 
taking  the  same.  I  am  inclined  to  think 
that  the  act  of  1794(a)  does  not  authorize  the 
Sheriff  to  include  in  the  forthcoming  bond, 
the  fee  for  taking  the  same,  which  would 
probably  have  been  provided  for,  as  well 
as  the  commissions,  had  the  Legislature 
intended  it:  or,  if  they  so  intended, 
it  is  a  casus  omissus  in  the  act.  This 
being  a  summary  proceeding,  execution 
could  orly  be  awarded  **for  the  money 
or  tobacco  mentioned  in  the  execution"  un- 
der the  act  of  1793,(b)  and  for  the  commis- 
sions, (in  addition)  under  the  aforesaid  act 
of  1794.  It  cannot  be  said  that  this  objec- 
tion cannot  be  taken  by  the  appellant,  be- 
cause it  is  beneficial  for  her:  the  same 
answer  existed  in  case  of  the  commissions, 
prior  to  the  act  of  1794  ;  and  yet  it  was  held 
that  the  inserting  them  was  erroneous.  It 
might  be  equally  argued  in  both  cases,  that 
it  is  favourable  for  a  party  to  give  him 
credit  for  a  sum  by  including  it  in  the  bond, 
rather  than  compel  it  to  be  paid  down. 


(a)  1  Rev.  Ck>de,  p.  820. 

(b)  Ibid.  8981 


Again,  this  whole  execution  issuing 
against  the  goods  of  the  intestate,  as  I  have 
supposed,  as  aforesaid,  the  appellant  in  her 
character  of  administratrix  objects  that,  by 
the  execution,  a  part  thereof,  viz.  the 
damages  and  costs  on  the  appeal,  were 
only  leviable  upon  her  proper  estate,  as 
appears  by  the  execution.  It  is  not  for  us 
in  this  case,  to  investigate  that  execution, 
in  this  particular :  the  judgment  and  ex- 
ecution is  to  be  taken  to  be  correct ;  and, 
being  so,  a  departure  from  that  execution  in 
the  respect  in  question  is  injurious  to  the 
estate  of  the  appellant's  intestate  by  levying 

more  upon  it  than  the  judgment  au- 
609      thorized.    *It  is  of    no    consequence 

that  both  rights  happen  to  exist,  in 
this  case,  in  Catharine  Glascock  solely. 
The  maxim  '*that,  when  two  rights  concur 
in  the  same  person,  they  are  to  be  considered 
as  if  they  existed  in  different  persons,'* 
seems  in  this  case  to  apply  ;  and  I  can  give 
no  other  judgment  in  this  case  than  I  should 
if  the  persons  were  entirely  distinct,  or  if 
other  persons  were  associated  with  Catharine 
Glascock  in  her  character  of  administra- 
trix. 

Again,  the  sum  for  which  this  judgment  is 
given  exceeds,  in  a  small  sum,  (say  98  cents,) 
the  "sum  mentioned  in  the  execution." 
I  will  not  decide,  at  present,  whether  this 
single  exception  of  a  trifling  error  in  calcn- 
lation  would  be  sufficient  to  overturn  this 
judgment ;  but  I  am  clearly  of  opinion  that 
these  three  last  objections  taken  together 
must  have  that  effect. 

JUDGE  FLEMING.  It  is  the  unanimous 
opinion  of  the  Court  that  the  judgment  is 
erroneous  and  to  be  reversed  ;  and  it  is  my 
opinion  that  the  bond,  not  pursuing  the 
judgment,  must  be  quashed. 

Judgment  reversed,  and  bond  quashed.* 


•Note.  In  this  case,  tbe  writ  of  fieri  facias  was 
made  a  part  of  the  record  without  any  plea  or  bill 
of  exceptions  :  the  Jadgment  on  the  forthcoming 
bond  beinff  by  default,  on  a  notice  proved  by  a 
witness,  bnt  not  inserted  in  the  record.— Note  In 
Original  Edition. 
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Jdogb  Roanb's  opinion  In  the  case  of  Reed  v. 
Reed. 

Tbe  principal  qaestion  arisinff  out  of  this  special 
verdict  is.  whether  the  lessors  of  the  plaintiff,  who 
▼ere  born  in  Ireland  prior  to  the  year  1770,  and 
who  did  not  become  citizens  of  this  Commonwealth, 
nocU  after  the  descent  of  Uie  lands  In  qaestion. 
were,  at  the  time  of  such  descent,  disabled  to  take 
and  hold  lands  within  this  Ck>mmonwealth,  and  to 
brioff  any  real  or  personal  action  concemlnff  them. 
Sacb  belnff  the  disabilities  under  which  an  alien 
labours  by  the  common  law,  the  question  may  be 
more  succinctly  stated  to  be,  whether,  in  respect  of 
the  lands  in  question,  the  plaintiffs  are  to  be  re- 
garded as  aliens,  or  not 

I  will. consider  this  question. 

(St  In  relation  to  the  doctrines  of  the  common 
law  of  Enffland.  as  handed  down  to  us  In  the  Re- 
ports and  Treatises  on  the  subject  with  no  other 
variation  than  what  arises  from  the  erection  of  a 
new  government  in  Virginia  in  1770. 

Sdly.  I  will  inquire  how  far  those  doctrines  are 
coQtroUed  or  affected  by  the  principles  of  the  revo- 
lailon.  and  the  provisions  of  our  constitutional  and 
legislative  acu. 

And.  3dly.  Wliether  any,  and  what  effects  have 
been  produced  on  this  question,  by  the  treaty  of 
peace  of  1788?  The  treaty  of  1794  is  entirely  out  of 
the  question,  as  beinff  subsequent  to  the  commence- 
menc  of  the  plaintiff's  action.* 

Under  tbe  first  view.  I  will  remark,  that  the 
terms  "alien*'  and  "alien  born**  are  used  synony- 
moosly  in. the  English  law  books:  for  it  beinff  an 
established  principle  of  the  Eng-lish  law.  that  a  sub- 
ject born  can  never  shake  off  his  natural  alle- 
giance, (a)  it  follows  that  none  are  there  considered 
aliens,  but  those  who  are  born  so. 

Tbe  terms  "alien"  and  "alien  born."  and  "sub- 
ject" or  **citlzen."  are  In  their  nature  relative:  and 
to  what  else  can  they  have  relation:  what  else  is 
their  correlative,  but  the  soverelg'nty  or  ffovern- 
ment  where  the  discussion  is? 

Tbe  question  then  In  this  case  is.  more  particu- 
larly, whether  or  not  the  plaintiffs  were,  at  the 
lime  of  the  descent  cast  aliens,  in  respect  of  the 
Commonwealth  of  Virslnia? 

This  idea  is  entirely  borne  out  by  the  English 
cases  them.selves.  In  Calvin's  case,  (b)  the  question 
was.  "whctber  the  plaintiff,  who  was  born  in  Scot- 
land after  the  descent  of  the  English  crown  to 
James  I.  was  an  alien  born,  and.  consequently.  dlH- 
abled  to  hold  any  real  or  personal  action  for  lands 
within  the  realm  of  England: "(c)  but  in  the  same 
casettwsis  adjudged,  thsrt  "whosoever  is  an  alien 
born  is  so  accounted  by  law  in  respect  of  the  kinir: " 
<d)  the  question,  therefore.  In  Calvin's  Case  was, 
more  particularly,  whether  he  were  an  alien  born, 
or  not  in  respect  of  the  King  of  England? 

Am  I  not  therefore  correct  in  sayluff.  that  the 
preitent  question  is,  whether  the  plaintiffs  were 
aliens  or  not  in  respect  of  the  Commonwealth  of 
Virginia?  .       ^ 

An  Idea  has  sometimes  been  urged,  that  all  those 
who  are  born  subjects  of  the  same  common  alle- 
giance, can  never  be  considered  as  aliens  in  relation 
to  each  other. (e)  I  admit  the  truth  of  this  position 
in  every  case  where  the  plaintiff  can  shew  himself 
to  be  no  alien  to  the  sovereign  where  he  sues;  I 
deny  the  truth  of  it  in  every  other  case:  in  other 
words^  the  relation  which  existed  between  the  two 


*Note  by  Judgs  Roaks.  Since  this  opinion  was 
delivered,  the  decision  of  the  Supreme  Court  of  the 
rnited  States  in  the  case  of  Dawson  ▼.  Godfrey,  4 
Cranch.  SStI,  has  been  rendered:  from  which  It  Is 
inferred  that  the  treaty  of  1794  would  be  held  not  to 
apply.  In  that  case  the  descent  to  a  British  an- 
tenau  was  in  1798:  and  yet  the  judgment  of  the 
Court  was.  that  she  was  incapable  of  taking  the 
lands  descended:  and  this  although  the  case  of 
Lambert  v.  Payne,  3  Cranch,  97,  In  which  this  point 
was  much  relied  on  by  counsel,  was  considered  X>y 
the  Court  In  forming  its  judgment  upon  the  princi- 
pal case,  and  Indeed  superseded  another  argument 
See  also  note  X  post  p.  616u 

(a)  BL  360,  1  Rep.  »,  a. 

(b)  7  Rep.  1. 

(c)  Ibid.  2.  a. 


Individuals  is  wholly  an  Immaterial  and  foreign 
inquiry.  I  bottom  this  position  upon  Calvin's  case 
itself.  E  have  already  said,  from  that  case,  that  an 
alien  born  is  so  accounted,  "in  respect  of  the  kinff," 
and  I  will  now  add  from  the  same  case,  "that  this 

appeareth  by  the  pleadings  so  often  before  re- 
012     membered,  that  he  must  be  extra  'UgeanUam 

dominl  regrls.  without  any  mention  maklnff  of 
the  sabject"(f>  I  might  further  add,  from  the 
said  case,  that  "nee  cesium  nee  solum,  sed  ligeantia 
et  obedlentia."  make  the  "subject "(g)  If  alle- 
giance gives  the  criterion,  must  we  not  unavoidably 
have  reference  to  the  government  and  decide 
whether  or  not  this  alleg-iance  exists?  Under  the 
position  now  controverted,  the  universal  plea  in 
cases  of  alienage  would  be  wholly  Improper;  (and 
well  established  pleadings  are  irood  evidence  of  the 
law:)  the  inquiry  would  be  called  off,  from  the 
question  of  allegiance  or  not  to  the  question  of  a 
common  birth  between  the  ancestor  and  heir,  and 
this  absurd  consequence  would  follow  that  a  recov- 
ery might  be  had,  in  any  country,  by  persons  born 
in  any  other  country  and  not  naturalized  in  it  the 
plaintiff  maklnff  out  his  case.  In  this  latter  respect: 
the  same  person  mlffht  also  sustain  one  action,  and 
fall  In  another,  in  tbe  same  country,  and  at  the 
same  time,  according  as  the  person  under  whom  he 
claims  mlg-ht  or  mlffht  not.  have  been  born  under 
a  common  allegiance  with  him  1 1 

In  Calvin's  case,  (which  I  principally  resort  to  be- 
cause it  contains  the  whole  doctrine  upon  this  sub- 
ject) a  definition  is  given  of  an  alien:  and  it  is 
"that  he  is  a  subject  that  Is  born  out  of  the  alle-, 
g'lance  of  the  klnff,  and  under  the  leg'iance  of  an- 
other, "(h)  This  definition  presents  to  us  the  only 
criterion  whereby  to  discern  who  an  alien  born  is; 
I  say  an  alien  born,  because  in  this  country  a  cit- 
izen born  may  become  an  alien  by  expatriation; 
and  even  In  England,  a  subject  born  may  become 
an  alien,  by  the  act  of  the  government  though  not 
by  his  own  act. 

Much  Indeed  is  said,  in  Calvin's  case,  about  the 
"time  of  the  birth  being  the  essence  or  a  subject 
born,"&c.(l)  but  It  Is  evlaent  that  the  time  of  the 
birth  is  no  further  material,  than  as  explanatory  of 
the  principal  question,  viz.  whether  born  within  the 
allegiance  of  the  king,  or  not?  This  principal  ques- 
tion, therefore,  may  be  regarded  as  the  sole  one 
upon  the  subject  It  Is  further  said,  in  that  case, 
that  "natural  legitimation  respecteth  actual  obedi- 
ence to  the  sovereign  at  the  time  of  the  birth, "(k) 
but  this  is  still  also  referring  to  the  same  standard. 
It  Is  here  to  be  remarked,  that  the  result  in  Calvin's 
case  was,  to  discriminate  between  a  Scotch  antena- 
tus  and  post  natus.  in  respect  of  a  legitimation  in 
England:  the  time  of  the  birth  was,  therefore,  a 
very  material  ingredient  of  the  principal  question, 
and  may  be  regarded  as  the  turning  point  on  which 
that  question  depended:  it  is  no  wonder,  therefore, 
that,  in  a  very  long  report,  and  one  containing  an 
abundance  of  extrajudicial  matter,  the  same  idea 
may  be  exhibited  perhaps  in  different  points  of 
view,  and  be  sometimes  so  indistinctly  expressed, 
as  to  cause  some  embarrassment 

In  the  same  case  it  Is  adjudged,  "that  the  usual 
and  right  pleading  of  an  alien  born  doth  truly  and 
lively  express  and  describe  what  he  is,  and  that  this 
pleading  is  both  exclusive  and  inclusive,  viz.  extra 
ligeantiam  dominl  regis,  et  infra  ligeantlam  alte- 
rlus  regis.  "(1)  I  can  find  no  principle  of  the  com- 
mon law  which  will  exempt  a  person  against  whom 
the  above  plea  will  truly  apply,  from  being  consid- 
ered as  an  alien  born;  I  say  of  the  common  law,  be- 
cause by  the  English  statute  of  29  Car.  II.  c.  6,  an 
exception  Is  made  to  this  rule  in  a  particular  case, 
(m)  and  perhaps  there  may  be  other  statutory  ex- 
ceptions. I  hold  It  therefore,  to  be  a  universal 
proposition,  that  by  the  principles  of  the  English 
law,  no  man  can  susuin  a  real  action,  unless  he 
either  shews  that  this  plea  is  not  true  with  regard 
to  him:  or  that  being  true,  he  forms  an  exception 
to  it,  by  virtue  of  some  statutory  provision,  or  by 


(d)  Ibid.  2&,  a. 

<e)  -      - 


See  Wythe's  Rep.  case  of  Farley  v.  Parley. 


(f)  7  Rep.  8S,  a. 

(g)  Ibid. «. 

(h)  7  Rep.  16,  a. 
(1)  Ibid.  18.  6. 
(k)  7  Rep.  27,  a. 
(I)  7  Rep.  16.  b. 
(m)  1  BL  37S. 
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liavinff,  subeequently,  to  bis  birth  and  before  tbe 
accralDff  of  the  action,  become  legitimated  in  the 
coantry  where  the  action  is  Instituted :  or.  unless 
his  title  to  the  land  is  preserved  to  him  by  treaty 
or  otherwise,  and  the  riffht  of  suinff  is  preserved  by 
necessary  consequence. 

Some  supposed  exceptions  have  been  confidently 
stated  from  the  Ensrlfsh  books,  but  I  flatter  myself 
I  shall  be  able  to  shew  that  they  all  fall  strictly 
within  my  position.  I  will  now  proceed  to  examine 
them. 

And,  first,  ffreat  stress  has  been  placed,  on  behalf 
of  the  plaintiffs,  on  a  resolution  in  Calvin's  case. (a) 
The  resolution  is  as  follows,  viz.  "And,  as  to  the 
fourth,  it  is  less  than  a  dream  of  a  shadow,  or  a 
shadow  of  a  dream ;  for.  as  it  hath  been  often  said, 
natural  legitimation  respecteth  actual  obedience 
to  the  sovereign  at  the  time  of  the  birth ;  for  as  the 
antenati  remain  aliens  as  to  the  crown  of  Ensrland. 
because  they  were  born  when  there  were  several 
kincrs  of  the  several  king-doms.  and  the  uniting  of 
the  kingdoms  by  descent  subsequent  cannot  make 
him  a  subject  to  that  crown  to  which  he  was  an 
alien  at  the  time  of  his  birth :  so  albeit  the  king- 
doms (which  Almiffhty  God  divert,  Ac)  should  by 
descent  be  divided  and  governed  by  several  kin^rs, 
yet  it  was  resolved  that  all  those  who  were  born 
under  one  natural  obedience  while  the  realms 
were  united  under  one  sovereiflrn.  should  remain 
natural  born  subjects  and  no  aliens;  for  that  nat- 
uralization due  and  vested  by  birthrlsrht  cannot  by 
any  separation  of  tbe  crowds  be  afterwards  taken 
away,  nor  he  that  was  by  judgment  of  law  a  natural 
subject  at  the  time  of  his  birth,  become  an  alien  by 
such  matter  ex  post  facto:  and  in  that  case,  upon 
such  an  accident,  our  postnatus  may  be  ad  fldem 
utriusque  reffis.  as  Bracton  saith  in  the  before  re- 
membered place,  fol.  477— sicut."  &c. 
618  *An  objection  had  been  made  in  that  case  by 
the  defendant,  "that  if  postnati  were  leffiti- 
raated  in  Ensrland,  what  Inconvenience  and  confu- 
sion would  follow,  if  the  royal  issue  should  fail, 
whereby  the  kintrdoms  misrht  again  be  divided.* '(b) 
The  Judffes,  taking  up  this  supposed  case,  gave  the 
answer  to  it  which  is  above  quoted.  The  objection 
having-  reference  to  a  supposed  inconvenience  in 
Enffland,  the  answer  to  it  mpstbe  considered  under 
the  same  restriction.  The  judges  are  here  of  opin- 
ion that,  in  case  of  a  dismemberment  of  the  two 
kingdoms,  and  beinff  g-overned  by  several  kinsrs, 
the  postnatus  would  still  remain  legitimated  in 
England.  This  supposed  case,  however,  differs  from 
the  case  before  us  in  the  following  particulars; 
1st  The  Scotch  postnatus,  in  that  case,  was  born 
under  the  allegiance  of  the  King*  of  England :  Sdly. 
This  alleg-lance,  being,  by  the  English  decisions, 
perpetual,  continues,  (as  the  klnff  of  England  con- 
tinues,) notwithstanding  the  postnatus  may  have 
fallen  under  a  different  power;  8dly.  And  conse- 
quently, he  may  truly  be  said  to  be,  in  thelansruaffe 
of  the  case,  ad  fidem,  with  respect  to  the  King  of 
Euffhind;  and,  4thly.  The  general  plea  before 
stated  win  not  exclude  this  postnatus:  for  it  cannot 
be  said  of  him  that  he  was  born  without  the  alle- 
giance of  the  Klnir  of  England.  But.  In  the  case  be- 
fore us,  1st.  The  plaintiffs  were  not  born  under  the 
allegiance  of  this  Ck>miuonwealth,  nor  had  con- 
tracted such  allegiance  at  the  time  of  the  descent 
in  question:  3dly.  There  was,  consequently,  no  ex- 
isting- allegiance  due  from  them  to  It,  even  on  the 
English  principles;  nor  could  they  be  truly  said  to 
bead  fldem  with  respect  to  It:  and,  Sdly.  Tbe  gen- 
eral plea  before  stated  would  truly  h  ave  applied 
to  them.  In  both  its  members. 

The  above  resolution  it  is  also  contended  will  go 
to  susuln  a  claim,  e  converso,  viz.  by  an  English 
postnatus  In  Scotland,  supposing  the  same  common 
law  to  exist  there,  after  the  supposed  dismember- 
ment: and  this  view  of  the  case.  It  Is  argued,  has  a 
strong  analogy  to  the  case  before  us.  I  have  al- 
ready said  that  this  resolution  should  be  considered 
with  reference  to  England  only:  In  relation  to  a 
discussion  In  Scotland,  It  was  no  case  before  the 
Court:  It  was  wholly  extrajudicial:  but  upon  prin- 
ciple. I  cannot  see  a  difference.  The  English  post- 
natus was  as  much  bom  under  the  allegiance  of 
the  King  of  Scotland,  as  the  Scotchman  was  under 
that  of  the  King  of  England.  The  kingdom  of  Scot- 
land was  (before  the  act  of  union)  wholly  Independ- 
ent of  that  of  England,  and  James's  character  of 
King  of  Scotland  was  not  merged  In  that  of  King  of 
England:  after  the  supposed  separation,  a  King 
of  Scotland  would  still  exist:  there  would  be  a  con- 
tinaatlon  of  the  same  government,  and  the  alle- 
giance due  to  the  King  of  Scotland  at  the  time  of  the 
birth,  (before  the  separation,)  would  continue  to 
that  king  after  that  eveift.  It  might  truly  be  said 
of  the  English  postnatus,  suing  In  Scotland,  that  he 


was  born  under  the  allegiance  of  the  King  of  Scot* 
land,  and  was  ad  fldem  with  respect  to  him;  and 
the  general  plea  before  stated  would  not  truly  ap- 
ply to  him.  The  effect  of  this  supposed  dismember- 
ment, therefore,  would  not  be  to  destroy  tbe  tie  of 
allegiance,  by  destroying  the  correlative  of  the  sub- 
ject, by  establishing  a  different  government  on  the 
ruins  of  that  government  to  which  the  allegiance 
was  due:  but  to  transfer  and  continue  to  the  per- 
sons of  two  kings  that  allegiance  which  before  was 
due  to  one.  I  shall  presently  attempt  to  shew  thaU- 
under  the  doctrines  of  those  times,  (as  derived 
from  a  feudal  origin.)  it  was  no  novelty  for  a  sub- 
ject  to  owe  allegiance  to  two  or  more  sovereigns. 
In  this  supposed  case,  therefore,  qnacunque  via, 
there  would  be.  according  to  the  English  decisions, 
an  existing  allegiance  due  to  the  king,  in  either 
country,  which  would  capacitate  the  plaintiff  to- 
sustain  the  action. 

The  supposed  case  of  a  dismemberment,  there- 
fore, (entirely  extrajudicial  and  hypothetical  as  it 
is.)  only  proceeds  upon  the  Idea  of  a  separation  of 
the  crowns,  of  a  descent  to  several  kings:  it  does- 
not  put  the  case  of  a  destruction  of  the  kingly  gov- 
ernment  It  goes  upon  the  idea  of  a  continuation 
of  the  same  government,  though  under  different 
kings,  and  a  consequent  continuation  of  the  origi- 
nal allegiance:  It  is  entirely  different  therefore, 
from  the  case  of  the  destruction  of  the  tie  of  alle- 
giance, by  the  erection  of  a  new  and  different  gov- 
ernment upun  the  ruins  of  the  old.  Every  position 
to  be  found  m  the  English  cases  of  this  aera  pro* 
ceeds.  at  most,  upon  the  former  idea.  The  right  of 
revolution,  and  erecting  a  new  government  was 
not  an  admitted  doctrine  of  the  day:  It  was  Incom- 
patible with  the  jure  dlvlno  ideas  which  then  pre- 
vailed. May  we  not  then,  say  with  confldence,  that 
the  case  now  before  us,  had  never  entered  the 
minds  of  the  English  Judges?  And  that  their  deci- 
sion, even  where  general,  shall  not  be  applied  to  a 
case.  In  which  the  grounds  and  reasons  of  their 
actual  decision  fail  us,  and  which  those  judges 
most  certainly  never  contemplated? 

These  same  Ideas  must  be  borne  In  mind,  while 
we  examine  a  quotation  from  Bracton.  427,  which  is. 
also  much  relied  on,  on  the  part  of  the  plaintlffR. 
That  quotation  says,  "there  are  some  Frenchmen 
in  France  ad  fldem  utriusque  regis,  and  always, 
were  so  both  before  and  since  the  loss  of  Normandy, 
and  who  plead  here  and  there  because  ad  fldem 
utriusque  regis,  "(c) 

The  Frenchmen  here  alluded  to  were  Normans, 
born  under  the  allegiance  of  the  King  of  England, 
whilst  he  had  possession  of  Normandy.  It  is  here- 
to be  remarked,  that  the  loss  of  Normandy  whlcti 
Bracton  speaks  of,  happened  in  the  reign  of  Kingr 
John,  and  In  the  year  1305. (d)  and  that  Bractoa 
614  wrote  In  the  reign  of  Henry  •in.(e)  whichi 
reign  began  in  the  year  1816:  so  that  this  quo- 
tation evidently  means  those  Normans  born  whilst 
Normandy  was  subject  to  England,  very  many  of 
whom  may  be  reasonably  supposed  to  have  been 
yet  alive  when  Bracton  wrote.  Because  thej'  were 
born  under  the  allegiance  of  the  King  of  England 
they  remained  leglUmated  In  England,  by  the  Eng- 
lish doctrines,  even  after  the  loss  of  Normandy, 
and  were  still  considered  as  ad  fidem  with  respect 
to  the  King  of  England:  but  they  were  also  bom 
under  the  allegiance  of  the  King  of  France.  Nor- 
mandy was  a  fief  holden  under  him:  the  King  of 
England  was.  in  respect  of  it  a  vassal,  and  the 
King  of  France,  his  liege  lord:  and  there  are  many 
Instances  to  be  found  in  the  history  of  both  nations, 
of  the  Kings  of  England  doing  homage  to  the> 
French  kings,  in  respect  to  their  possessions  holden 
upon  the  continent  By  the  feudal  law,  "allegiance, 
properly  speaking,  is  due  to  the  lord  paramount  or 
sovereign. "(f)  Under  this  idea,  therefore,  those 
Normans  owed  allegiance  emphatically  to  the 
French  king:  and  In  consequence  of  this  allegiance 
It  wa.«*.  that  they  were,  by  the  principles  of  the  com- 
mon law,  permitted  to  sue  In  France.  In  Illustra- 
tion of  this  position  we  find  It  resolved  In  Calvin's 
case,  "that  those  who  were  born  in  Wales,  before 
12  Ed.  I.  whilst  It  was  a  distinct  kingdom,  were  nat- 
ural bom  subjects,  (as  to  England.)  because  holden 
of  England,  or  within  the  fee  of  the  King  of  Engr- 
land.(g)  These  Welchmen.  therefore,  might  as  well 
as  the  Normans,  sue  in  both  countries:  and  for  the- 
same  reason,  viz.  because,  and  only  because,  they 
owed  allegiance  to  both  sovereigns. 

Whilst  I  am  upon  this  subject  of  allegiance,  I  will 
beg  to  refer  to  1  Hale's  Pleas  of  the  crown  68.  et  seq. 
who  fully  and  elaborately  proves,  that  there  might, 
be.  and  really  were.  In  many  Instances,  several  al— 
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leiiances  due  from  a  subject  to  several  sovereigns. 
ThDs,  in  p.  66,  he  tells  ns.  tbat  when  Hen.  II.  made 
his  eldest  son  Kinir  of  England,  in  his  life-time,  so 
tbat  there  was  rex  pater  and  rex  flllns,  and  when 
William  Kinff  of  Scotland  had,  at  the  same  time, 
done  homage  to  Henry  the  son.  for  his  kingdom, 
saving  the  faith  due  to  Henry  the  father,  these  sev- 
eral kinffs,  though  subordinate  in  respect  of  each 
other,  were  sovereign  in  respect  of  their  subjects: 
and  the  subjects  of  Scotland  owed  an  allegiance  to 
their  klnir.  saving  their  faith  to  the  Kings  of  Eng- 
land, father  and  son,  and  an  alleirlance  to  Henry 
the  son.  savlnir  their  faith  due  to  Henry  the  father. 
<2)  It  follows  tbat  these  Normans,  referred  to  by 
Brae  too.  owed  at  their  birth  an  -allegiance  to  both 
UngB.  (viz.  of  Enifland  and  France.)  and  this  al- 
legiance continuing  during  their  lives,  upon  the 
principles  of  the  Enirlish  law.  they  could  always  be 
said  to  be,  in  the  languag'e  of  tbe  case,  ad  fldem 
Qtriusqae  reg-is.  Blackstone.  in  confirmation  of 
tb}s  position  of  owinir  several  allegiances,  admits 
tbat  a  natural  subject  of  one  prince  may.  even  by 
his  own  act,  subject  himself  to  another,  though  he 
may  thereby  briuf  himself  into  straits  and  difflcul- 
Cie9.(b>  Witbout  inquiring  into  tbose  difflculties.  or 
differing  the  case  of  two  several  allegiances  pro- 
duced by  the  act  of  the  party  himself,  this  quotation 
is  decisive  to  shew  that,  under  the  English  doc- 
trines, a  natural  born  subject  may  owe  allegiance 
to  more  sovereigns  than  one,  even  since  the  de- 
struction of  the  feudal  system. 

Am  I  not  correct,  therefore,  in  accounting  for  all 
ihese  supposed  exceptions,  by  shewing  that,  in 
every  instance,  there  was  an  existing  alleiriance 
due  from  tbe  party  suinff.  to  the  resi>ective  sover- 
eig^ns? 

.1  have  said,  and  I  repeat,  that  no  position  by  any 
of  the  Ensrllsh  Judfires  was  predicated  upon  the  idea 
of  the  erection  of  a  new  and  different  flrovemment. 
If  there  be  any  such,  let  it  be  produced.  Are  we 
not  then  to  consider  ours  as  a  new  case,  not  con- 
templated, nor  provided  for.  by  the  English  deci- 
sions? The  reign  of  James  I.  was  not  an  aera  when 
tbe  Jndffes  were  independent  enough  to  have  dared, 
or  would  have  been  permitted  (c)  to  argue  upon  the 
sapposltion  of  a  destruction  of  the  kiuffly  govern- 
ment. Tbat  loyal  and  devout  spirit  which  caused 
tbe  Judges  in  Calvin*s  case.  (27.  a.)  so  much  to  dep- 
recate a  descent  of  the  kingdom  to  several  kiuffs. 
tbat  slavish  devotion  of  the  Judges  to  the  will  of 
Kioif  James,  which,  fh  relation  even  to  this  very 
case  of  Calvin.  Hume  remarks  with  censure,  in  more 
passa^^es  than  one  of  his  history. (d)  while  it  sroes  far 
to  destroy  the  authority  of  the  decision,  would  not 
have  permitted  them,  for  a  moment,  to  contemplate 
tbe  idea  of  the  erection  .of  a  popular  government 
upon  the  ruins  of  a  throne,  deemed,  in  the  mania  of 
tbe  times,  to  have  been  held  by  divine  authority. 

In  the  total  absence,  therefore,  of  a  case  of  this 
kind,  either  actual  or  contemplated,  in  the  Euffllsh 
authorities,  we  must  reason  only  from  analog-y. 

It  is  held  in  Ck>wp.  Rep.  p.  206.  "IsL  That  a  country 
conquered  by  the  British  arms  becomes  a  dominion 
of  the  kinir  in  riffht  of  his  crown,"  &c  and,  2dly. 
"That  the  conquered  inhabitants  once  received  un- 
der tbe  king's  protection  become  subjects,  and  are 
universally  to  be  considered  in  that  lig'bt.  and  not  as 
enemies  or  aliens;"  and  in  1  Bl.  (}om.  lOS.  the  reason 
of  this  privilege  is  ffiven:  it  is,  '*that  in  order  to  put 
an  end  lo  hostilities,  a  compact  is  either  expressly 
or  tacitly  made  between  the  conqueror  and  con- 
quered, that,  if  they  will  acknowledg-e  the  victor 
for  their  master,  he  will  treat  them  in  future  as 
subjects,  and  not  as  enemies."  Now  nothinff 
615  *can  be  clearer  than  that.  If  the  whole  terri- 
tory of  the  belllfferent  nation  is  not  conquered, 
the  inhabitants  of  the  unconquered  part  continue 
to  be.  in  respect  of  the  sovereiffu  of  the  part  con- 
quered, enemies  and  aliens;  enemies  during*  the 
war.  and  aliens  after  the  peace.  They  do  not  be- 
come subjects  of  the  conquering  power  and  are  not 
to  be  considered  in  that  liffht;  because  they  have 
not  RUbmitted  to  the  conqueror,  nor  by  any  compact 
entitled  themselves  to  the  privileffes  of  subjects; 
and  yet  they  were  once  inheritable  in  the  territory 
conquered,  and  can  say  as  much  as  the  present  plain- 
tiffs can  say  in  respect  of  the  territory  of  Virginia, 
viz.  that,  at  the  time  of  their  birth,  they  were  le^rit- 
imated  here.  The  people  themselves  who  are  con- 
quered are  legitimated  by  virtue  of  the  Implied 
compact  only,  and  cannot  claim  such  legitimation 
bv  the  paramount  title  of  having  been,  at  the  time 
of  their  birth,  inheritable  in  that  territory  under 
another  sovereign.    If,  then,  the  territory  of  Vir- 


(a)  1  Hale's  P.  C.  66t 
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ginia  had  been  conquered  from  Great  Britain,  in 
the  ordinary  way,  by  an  existing  sovereign,  there 
is  no  doubt  but  that,  upon  the  foregoing  principles 
of  the  common  law,  the  residuary  subjects  of  the 
British  empire,  not  residing  here,  nor  contracting 
an  allegiance  to  the  conquering  power,  would  have 
remained  aliens,  as  to  the  sovereignty  established 
here  by  such  conquest.  I  confess  I  cannot  see  a 
difference  between  that  case  and  ours:  I  see  no 
difference  in  this  respect  between  a  change  of  the 
sovereignty  of  Virginia  effected  by  an  existing  sov- 
ereign, and  by  a  sovereign  merely  coeval  with  the 
change:  and  I  should  be  sorry  to  be  obliged  to  ad- 
mit, that  a  people  forming  a  government  by  com- 
pact, have  not  as  ample  power,  both  to  confer  rights 
upon  the  members  of  such  compact,  and  to  exclude 
the  rest  of  the  world  from  a  participation  of  them, 
as  a  conqueror  dictating  at  the  point  of  the  sword: 
nor  can  I  agree  that  the  natural  (though  silent) 
operation  of  a  compact  government  is  less  effica- 
cious. In  eltber  respect,  than  that  which,  as  to  these 
particulars,  is  produced  by  a  conquest. 

I  conclude,  therefore,  that,  according  to  the  ac- 
knowledged doctrines  of  the  English  common  law, 
all  the  beforementioned  supposed  exceptions  are 
referrible  to  a  principle  which  does  not  exist  in  our 
case:  I  mean  that  of  a  continuing  and  existing  al- 
legiance: that  the  case  before  us,  of  the  erection  of 
a  different  government,  and  the  destruction  of  the 
ancient  tie  of  allegiance,  had  never  entered  the 
minds  of  the  English  Judges,  when  they  were  so 
copiously,  and  so  extrajudicially,  (in  Calvin's  case.) 
dealing  out  their  doctrines  on  this  subject:  that  if 
it  bad.  they  could  not  have  sustained  tbe  preten- 
sions now  set  up  by  the  plaintiffs  in  the  present 
instance,  without  revolting  against,  and  over- 
throwing, their  own  admitted  principles;  and  that 
as  far  as  we  can  judge  by  analogy,  the  principles  of 
the  English  law  autborize  us  to  say  that.  In  the 
actual  case  before  us.  an  English  court.  Itself,  would 
render  judgment  in  favour  of  the  defendant 

This  view  of  the  subject  supersedes  the  necessity 
of  saying  much  on  the  second  branch  of  my  Ihquiry ; 
namely,  how  far  the  English  doctrines  on  this  sub- 
ject are  controlled  by  the  principles  of  the  revolu- 
tion, and  the  provisions  or  our  constitutional  and 
legislative  acte.  If  the  actual  principles  of  the  En- 
glish law  will  suffice  for  the  defendant  in  the  case 
before  us,  that  defendant  holds  a  much  stronger 
ground  in  this  country,  and  in  tbis  Court,  which 
must  reject  sach  of  those  principles  as  are  hetero- 
geneous to  our  republican  institutions.  All  the  Eng-  > 
lish  decisions  upon  this  subject  are  bottomed  upon 
three  main  principles,  neither  of  which  can  be  ad- 
mitted in  the  case  before  us.  They  are,  1st  That 
allegiance  Is  perpetual,  and  cannot  be  renounced 
by  the  subject:  2dly.  -A  supposition  of  the  continu- 
ation of  the  same  sovereignty  to  which  this  perpet- 
ual allegiance  was  originally  due;  and.  Sdly.  The 
character  of  that  allegiance,  by  the  Engligh  law,  is, 
that  it  is  due  to  the  person  of  the  sovereign,  and  not 
to  his  political  character. (e)  As  to  the  last  posi- 
tion, we  have,  happily,  no  king,  to  whose  sacred  per- 
son this  allegiance  may  be  said  to  be  due.  It  Is  the 
government  only,  which  affords  protection  to  the 
citizen,  and  to  this  government  only,  which  is  per- 
petually changing,  as  to  the  persons  who  administer 
it.  though  itself  Is  permanent  the  allegiance  of  the 
citizen  is  due.  As  to  the  second  position,  I  need  not 
repeat  that  the  American  people  have  erected  a 
different  as  well  as  a  new  government  The  first 
position  requires  more  consideration. 

The  decisions  by  the  English  Courts  at  remote 
and  arbitrary  periods,  and  the  municipal  treatises 
of  that  country  bottomed  thereon,  have  denied  the 
existence  of  a  great  natural  right:  I  mean  the  right 
of  expatriation.  It  is  the  character  of  the  common 
law  that  it  draws  from  various  sources,  is  com- 
pounded of  parts  of  various  laws  and  codes,  and 
refers  to  various  arts  and  sciences.  It  is  also  a 
maxim  of  that  law  that  "cuillbet  in  sua  arte  cre- 
dendum  est:"  and  Lord  Coke  tells  us,  somewhere, 
that  it  is  better  "petere  fontes  quam  sectari  rivu- 
los."  Shall  we  not,  under  the  sound  sense  of  these 
maxims,  correct  the  mistakes  of  a  municipal  code, 
touching  a  question  of  general  law.  by  referring  to 
the  fountain  from  which  Itself  has  drawn?  Shall 
we  decide  a  question  of  natural  right  and  of  gen- 
eral law,  by  referring  to  the  most  approved  writers, 
and  to  the  sense  of  tbe  world,  on  that  subject  or  be 
governed  by  the  particular  manicipal  codes  df  a 
particular  country?  I  believe,  sir.  that  this  position 
of  the  English  judges  has  always  stood  condemned 
by  the  most  enlightened  writers  upon  natural  law. 
I  mean  not  (as  being  unnecessary  in  tbe  pres> 
616  ent  *case)  to  investigate  this  point  at  this 
time:  but  I  beg  leave  to  refer  to  the  new  edi- 
tion of  Blackstone,  (vol.  1.  part  S.  note  K,  p.  80,) 
where  the  editor  hi^  elaborately  discussed  the  sub- 
jects and  his  con<iltMidns  seem  fully  to  sustain  my 


(e)  1  Tuck.  BL  part  9d,  p.  Vn. 
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posltioa. (a)  I  ratber  choose  to  refer  to  the  sublime 
principles  contained  in  the  declaration  of  inde- 
pendence, and  in  the  Virginia  bill  of  rtffhte.  conse- 
cratinsr  the  right  of  expatriation:  to  the  memorable 
assertion  of  that  right  by  the  American  people, 
who,  sword  in  hand,  expatriated  tbemselves  from 
the  ffovernment  wbich  tyrannized  oyer  them;  to 
the  limited  and  qualifled  adoption  of  the  common 
law.  as  a  part  of  our  code:  and  to  that  dlg-nlfled  act 
of  the  Virginia  legislature  wbich  prescribed  the 
mode  of  effecting  an  expatriation,  but  did  not  pre- 
sume to  bestow  the  riffht(b) 

While  these  srreat  authorities  destroy  some  of  the 
main  pillars  on  which  the  Eng-llsh  doctrines  on  this 
subject  are  founded,  the  Virginia  le^rlslature  by 
several  acts  have  declared  who  shall  be  deemed  cit- 
izens, and  who  aliens.  Under  those  acts,  the  plain- 
tiffs, at  the  time  of  brinffiuff  the  action  in  question, 
must  have  fallen  into  the  latter  class.  It  has  been 
supposed  by  some  that  inasmuch  as  the  act  of  May, 
1779.  c.  66.  after  declaring  who  sball  be  deemed  citi- 
zens, declares  that  all  others  sball  be  deemed  aliens, 
and  as  In  a  subsequent  act  (October,  1783,  c.  16.)  on 
the  Same  subject,  this  latter  declaration  is  omitted, 
thattbe  last  law  is  to  receive  a  more  enlarged  con- 
struction in  relation  to  aliens  than  the  former,  (c) 
These  answers  occur  to  me,  however,  to  this  posi- 
tion. Ist  As  every  man,  according  to  the  English 
doctrines,  is  either  "an  alien  bom  or  a  subject 
bom."  (d)  and,  according  to  those  doctrines,  as  here 
received,  is  either  an  alien  or  a  citizen,  it  was  per- 
haps a  work  of  supereroiracion  after  declaring  who, 
and  who  only,  should  be  deemed  citizens,  to  declare, 
also,  who  should  be  deemed  aliens:  and,  2dly.  That 
position  proves  too  much,  for  it  would  equally  legit- 
imate the  subjects  of  all  o^her  countries  in  the 
world,  as  of  England,  whereas  the  same  authority 
seems  to  think  that  the  omission  was  produced  by 
the  Intermediate  conclusion  of  the  treaty  of  peace 
between  America  and  England.  To  say  nothing  of 
the  absurdity  of  the  legislature's  doing*  away.  In  the 
gross,  the  disabilities  of  alienage,  when,  ,at  the 
same  time.  It  was  grantlnff  in  detail,  the  rights  of 
citizenship,  it  is  contrary  to  all  fair  deduction  to  in- 
fer a  conclusion,  which  is  very  general  and  exten- 
sive, from  a  cause  which  is  limited  and  particular. 
Such  is  the  construction  which  I  deem  myself 
obliged  to  adopt  in  the  present  instance.  If  the  ad- 
herence of  the  British  subjects  to  their  own  gov- 
ernment, on  the  erection  of  our  government  in  177d, 
has  thrown  them  into  the  class  of  aliens  by  election, 
a  definition  I  think  properly  applied  to  them  in  the 
new  edition  of  Blackstone.  (see  vol.  1,  part  2,  App.  p. 
102.)  they  stand  on  as  good  a  footing  as*  our  own  ex- 
patriated citizens.  Subjects  of  foreign  nations 
have  no  reason  to  complain  at  receiving  the  same 
measure  as  is  dealt  out  to  our  own  citizens,  unless 
they  have  ulterior  rig-hts  secured  by  treaty.  Such 
a  treaty  would  not  be  natural  nor  reasonable:  but 
if  such  a  one  exists,  it  must  probably  have  its  effect. 
Whether  there  be  any  such  treaty  rights  in  the 
present  instance,  we  shall  presently  inquire.  These 
British  subjects  have,  however,  less  pretensions  to 
sue  than  our  own  expatriated  citizens:  for  the  latr 
ter  can  say  (which  the  former  cannot)  that  they 
were  once  under  the  alleffiance  of  the  Common- 
wealth of  Virginia:  nay.  in  some  instances,  that 
they  were  born  under  the  allegiance  of  this  Com- 
monwealth. Why  then  shall  we  not  consider  these 
British  subjects  as  expatriated,  in  respect  of  the 
(Commonwealth  of  Vir^rlniar  expatriated,  by  hav- 
ing refused  to  yield  to  us  their  allegiance,  and  to 
unite  their  destiny  with  ours. 

I  have  thus  chosen  to  consider  the  pretensions  of 
the  antenati,  or  in  other  word»  the  common  law 
doctrines  of  legitimation,  somewhat  at  larg-e:  be- 
cause those  doctrines  have  been  often  pressed  upon 
this  court,  particularly  In  the  cases  of  Fairfax  v. 
The  Commonwealth,  and  have  received  counte- 
nance from  the  opinion  just  delivered.*  In  all  the 
elaborate  discussions  which  have  taken  place  in 
this  Court  upon  this  subject,  there  has  been  hereto- 
fore no  difference  of  opinion  upon  this  point,  as  far 
as  I  have  understood  the  Judges:  and  our  late  ven- 
erable Presldentt  (whodld  not  sitin  those  causes) 
has  informed  me,  since  they  were  determined,  that 
he  entirely  agreed  in  opinion  with  the  Court  upon 
this  subject^    But  for  the  foregolnir  considerations. 


(a)  See  also  Vattel.  170.  S  230.  172.  S  223. 

(b)  See  Acts  of  Oct  1788.  c.  16. 

(c)  2  Tuck.  Bl.  App.  p.  62. 

(d)  7  Co.  601. 

♦By  Judge  Tuckkb. 

tJuDOB  Pendleton. 

tSlnce  this  opinion  was  delivered,  this  question 
has  been  decided  in  entire  conformity  thereto,  by 
the  Supreme  Court  of  the  United  States,  in  the  case 
of  Dawson's  Lessee  v.  Godfrey,  4  Cranch.  821.  It 
was  so  decided  bv  the  unanimous  judgment  of  the 
Court,  contained  In  a  very  able  and  luminous  opin- 


I  miffht  perhaps  have  saved  myself  this  trouble,  for 
it  appears  that  both  the  treaty  of  peace  and  the 
treaty  of  1794  have  repudiated  the  pretensions  of  the 
antenati. (e)  The  latter  treaty  does  not  Immedi- 
ately apply  to  this  case,  being  posterior  to  the  judsr- 
ment  in  question,  and  would  not  now  be  mentioned, 
but  as  corroborating  and  explaining  the  former. 
That  treaty  abandons  those  pretensions  by 
617  setting-  *up  a  new  criterion,  viz.  the  actual 
holding  of  the  property  at  the  epoch  of  ita 
date.  In  setting  up  this  epoch,  and  establishlnc  a 
new  criterion  in  relation  to  British  subjects,  that 
treaty  goes  beyond  the  common  law  idea  of  an- 
tenati. which  calls  merely  for  the  period  of  our 
separation  from  Britian:  and  by  superadding  the 
other  requisite,  (an  actual  holding-  at  its  date,)  It 
also  abridges  the  pretensions  of  such  antenati.  for 
all  the  residue  of  their  lives,  subsequent  to  the  s\g- 
nature  thereof.  In  thus  enlarging  and  abridffinir 
the  common  law  pretensions  of  the  antenati,  ami 
not  correct  in  saying  that  the  treaty  of  1794  has  set 
up  an  entirely  new  rule,  and  has  abandoned  those 
pretensions  altogether?  So,  with  respect  to  the 
treaty  of  peace,  the  case  is  precisely  the  same,  if  that 
treaty  be  considered  as  relating  at  all  to  the  laws  of 
alienag-e  of  the  several  states,  and  the  epoch  of  \x» 
signature  be  resorted  to  as  protecting  from  the  op- 
eration of  those  laws  rights  accruing  before  that 
time:  and  this,  perhaps,  is  the  most  tnat  can  he 
contended  for.  Whether  this  construction  thereof 
be  correct  will  presently  be  considered.  At  presen  t 
I  will  remark  that  it  is  entirely  incompatible  with 
the  before  mentioned  common  law  rights  of  an- 
tenati which  are  commensurate  with  the  dnratloa 
of  their  lives.  Am  I  not  therefore,  correct  in  say- 
ing that  both  these  treatise  have  abandoned  the 
pretensions  of  the  antenati.  and  taken  a  newffroun<l 
(whatever  it  may  be)  in  favour  of  British  subjects? 
If  that  irround  of  claim  exists,  therefore,  in  the 
case  before  us.  it  is  not  upon  the  foundation  of  ei- 
ther of  the  said  treatise. 

We  come  next  to  consider,  somewhat  more  at 
large,  the  application  and  effect  of  the  treaty  of 
peace,  in  arresting  the  operation  of  the  laws  of 
alienage  of  the  several  states. 

Under  this  head,  I  will  consider,  for  the  sake  of 
greater  pesplculty,  the  rights  of  British  subjects. 
In  a  fourfold  point  of  view.  1st  In  relation  to  land 
actually  holden  by  such  subjects  in  this  country,  at 
the  epoch  of  our  separation,  or  declaration  of  in- 
dependence: a  right  of  this  sort  not  existing  In  the 
present  case,  this  topic  will  be  but  slightly  and  inci- 
dentally touched: 

2dly.  In  relation  to  lands  purchased  by  such  sub- 
jects in  this  country,  since  the  epoch  last  men- 
tioned, and  which,  if  they  be  aliens,  enure  to  the 
Commonwealth  by  way  of  "forfeiture:" 

8dly.  In  relation  to  such  lands  as  since  that  epoch 
have  descended  to  such  subjects,  and  which,  if  they 
be  aliens,  enure  by  way  of  "escheat"  Every  thlnir 
sald  on  those  two  poinu  will  apply,  a  fortiori,  to  the 
case  now  before  us,  heing  that  of  a  descent  cast, 
since  the  date  of  the  treary: 

And,  4thly.  In  relation  to  the  capacity  of  such 
subjects  to  sue  for  lands  so  holden,  purchased,  or 
descending,  as  the  case  may  be. 

In  laying  down  these  points,  I  must  be  permitted 
to  clinir,  with  equal  pleasure  and  pertinacity,  to  the 
epoch  of  our  declaration  of  independence,  rather 
than  that  of  the  treaty  of  peace,  as  erecting*  us  into 
an  Independent  nation :  as  affording*  that  precise 
point  of  time  to  which  alone  the  treaty  applies,  (if 
it  applies  at  all.)  in  arresting  the  laws  of  alienage 
of  the  several  states:  I  must  cling  to  this  epoch,  be- 
cause the  United  States,  on  that  day.  for  the  many 
weighty  reasons  then  declared,  dissolved  for  ever 
the  connection  antecedently  existing  between  us 
and  Great  Briuin:  because,  in  the  emphatical  lan- 
guage of  the  Virginia  constitution,  the  many  act» 
of  misrule  theretofore  committed,  by  the  British 
king,  had  dissolved  his  srovernment  over  us:  be- 
cause tte  whole  fabric  of  the  old  g'overnment  was. 
in  truth,  annihilated  and  destroyed  by  that  king-*s 
withdrawing  his  protection  from  us,  and  our  ab^ 
jurinff  allegiance  to  him :  and  because  the  British 
nation  itself  has  conceded  this  point,  by  admittins- 
in  the  treaty  of  peace.  (Art  1,)  that  it  "treats  witti 
the  United  States  as  free,  sovereign  and  independ^ 
ent  states,"  and  not  as  revolted  subjects:  thereby 
clearly  relating,  in  that  treaty,  to  the  aera  of  the* 
declaration  of  Independence.  Away  then  with  that 
absurd  and  slavish  doctrine  which  would  derive 
every  thing^  from  the  recog-nltlon  and  bounty  of  the 
British  kiuff:  would  postpone,  for  near  elffht  years, 
our  title  to  rank  among  the  independent  nations  of 
the  earth :  and  deg-rade  for  the  same  period,  all  our 
laws  and  resolutions,  to  the  level  of  usurped  and 


ion  delivered  by  Judge  Johnson.— Note  in  Orifflnal 
Edition, 
(e)  See  note  to  p.  1,  of  this  opinion. 
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nnaatborlzed  acts.  We  date  our  independence 
from  tbis  xra  on  grounds  paramount  to  any  tblng* 
In  the  power  of  that  kinff  to  ffrant  or  to  do:  we 
treated  with  him  for  peace,  but  not  for  independ- 
ence: we  asked  him  to  put  an  end  to  the  war,  but 
noi  to  sanction  a  government  already  established 
upon  the  only  Just  basis,  the  consent  of  the  goy 

erned.* 
618  *I  would  construe  the  general  words  of  the 
treaty  to  relate  to  this  epoch,  not  only  for  the 
abovementioned  reasons,  but  because,  in'  truth, 
that  great  event,  in  connection  with  the  laws  of 
alienage  of  the  several  states,  drew  a  prominent 
line  of  distinction,  in  relation  to  lands  acquired  in 
this  country  by  British  subjects.  While  it  exhibits 
all  lands  previously  acquired,  and  then  holden  in 
tbis  country,  as  beinsr  lawfully  acquired,  under  the 
faith  of  existlnff  laws,  and  entitled  to  the  attention 
of  the  contractiuff  parties,  it  throws  into  the  class  of 
QuUities,  and  iUeiral  and  unauthorized  acts,  all  pos- 
terior acquisitions  of  lands  by  British  subjects. 
Powerful  reasons  existed,  therefore,  on  tbis 
ground,  for  embracing  the  epoch  of  our  independ- 
ence, rather  than  that  of  the  treaty,  in  applylnff 
that  instrument  to  the  arrestation  of  the  laws  of 
alienage  of  the  several  states,  admitting,  for  the 
present,  that  it  at  all  relates  to  such  laws.  On  the 
pan  of  the  United  States  the  irreat  considerations 
jast  stated,  (to  say  nothing  of  others  which  will  be 
presenily  noticed.)  must  have  had  ffreat  weight: 
and  the  British  kinff  might,  on  his  part,  while  he 
admitted  himself  bound  to  treat  for  a  guaranty  of 
lands  fairly  acquired  by  his  subjects  in  this  country 
before  that  epoch,  have  Justly  considered  himself 
absolved  from  any  obligation  to  create,  or  at  least 
enlarge  titles  in  favoui  of  his  subjects;  to  support 
and  extend  that  nullity  of  an  interest  acquired 
here,  by  them,  after  the  commune  vinculum  was 
broken. 

In  contemplatlnff  the  effect  of  the  treaty  of  peace 
upon  the  case  before  us,  I  will  tirst  consider,  as  be- 
ing a  stronger  case  for  the  plaintiffs,  than  that  of  a 
right  accruing  by  "escheat,"  the  riffht  of  the  Com- 
monwealth, by  way  of  "forfeiture,"  to  lands  pur- 
chased by  British  subjects,  since  the  aera  of  our 
independence. 

The  words  of  the  treaty,  which  are  supposed  to 
have  an  effect  on  the  present  question,  are,  that 
"there  shall  be  no  future  confiscations  made." 
(Art.  0.)  What  is  the  import  and  extent  of  the  term 
"conOscations"  here  used? 

The  riffht  of  the  Ck)mmonwealth  to  lands  pur- 
chased by  an  alien,  is  an  ordinary  right  derived 
from  the  common  law.  It  exists  at  all  times.  It  is 
independent  of,  and  does  not  arise  out  of  a  state  of 
war.  In  the  present  case  it  resulted  to  the  Com- 
monwealth from  the  esublishmentof  anew  gov- 
ernment here,  and  the  nonaccession  of  the  plaintiffs 
to  that  GTOvernment,  prior  to  the  commencement  of 
their  claim.  Although  in  fact,  the  plaintiffs  were 
enemies  to  their  country,  from  the  commencement 
of  our  hostilities  with  Britain,  they  were  not,  legally 
speakinsr.  aliens,  until  the  erection  of  our  new  ffov- 
ernmenL  Anterior  to  that  event,  the  right  now  in 
question  could  not  have  resulted  to  the  Ck>mmon- 
wealth.  So,  on  the  other  hand,  if  the  erection  of 
our  new  government  had  preceded  or  been  unac- 
companied by  a  state  of  war,  the  right  in  question 
woald  have  resulted,  as  well  prior  as  subsequent,  to 
the  existence  of  hostilities.  Therefore  it  is  that  I 
say  this  ri^bt  does  not  arise  out  of  a  state  of  war: 
it  results  from  a  mere  municipal  regulation.  It  ac- 
crues not  because  the  person  purchasing  is  an 
enemy,  but  because  he  is  an  alien.  It  is  not  a  right 
pointed  aflrainstthe  subjects  of  a  particular  power 
with  whom  we  may  chance  to  be  at  war,  but  against 
the  subjects  of  all  foreign  nations  whatsoever. 
This  right  is,  by  the  common  lawyers,  technically 


*Siiice  this  opinion  was  delivered  It  has  been  de^ 
elded  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Mllvain  v.  Cox.  4  (branch.  211.  that  the 
"treaty  of  peace  contains  a  recognition  of  our  inde- 
pendence, not  a  grant  of  it;"  that  the  laws  of  the 
several  states  were,  after  the  4th  of  July.  1776,  the 
acts  of  sovereign  states:  and  that  this  was  not  de- 
rived from  the  concessions  of  the  British  king. 
This  doctrine  had  before  been  agreed  to  even  by 
the  Ensrlish  courts  themselves,  as  may  be  seen  in  H. 
Blac^  Rep.  149:  Wright  v.  Nutt,  and  ibid.  185:  Pol- 
note  V.  Off  den,  by  Lord  Loughborough:  and  Judob 
Chabk  had.  In  bis  very  able  opinion  in  the  case  of 
Ware  v.  Hylton,  (8  Dallas,  2W.)  laid  it  down  as  an  es- 
tablished doctrine  "that  the  independence  of  the 
ITnited  States  commenced  with  the  declaration  of 
conirress  of  July  4tb.  1776;  that  no  other  period  could 
'be  fixed  for  the  commencement  of  it:  and  that  all 
la^ws  passed  by  the  legislatures  of  the  several  states 
after  that  epoch  were  the  laws  of  sovereiffn  and  in- 
dependent governments."— Note  in  Orlffinal  Edi- 
tion. 


denominated  a  "forfeiture. "t  ••Porfeittires  of  lands 
and  ffoods  for  offences,"  (and  this  right  is  founded 
on  the  offence  of  an  alien  In  presuming  to  purchase 
lands  contrary  to  law.) (a)  says  Sir  William  Black- 
stone,  "are  called  by  the  Civilians  bona  conflscata. 
because  they  belouffed  to  the  Fiscus  or  imperial 
treasury,  or,  as  our  common  lawyers  term  them, 
bona  f oris  facu. "(b)  Indeed.  Lord  Coke  seems.  In 
one  passaffe,  to  consider  "confiscation"  and  "for- 
feiture" as  synonymous  terms :(c)  and  the  author 
of  the  Commentaries  appears  also,  in  a  few  pas- 
saffes  of  his  work,  to  have  used  the  term  "con- 
fiscation" as  descriptive  of  a  forfeiture  into  the 

treasury:  but  keeping  in  view  the  distinction. 
019     *wbich  this  elegant  and  accurate  writer  has 

taken,  between  the  terms  9s  above  stated: 
(the  one  beiuff  a  civil  law.  and  the  other  a  common 
law  term;)  and  flndinff  that  he  has  expressly  treated 
of  the  right  now  in  question  in  a  chapter  headed 
"title  by  forfeiture, "(d)  I  must  conclude  that  the 
technical  and  appropriate  term,  descriptive  of  tbis 
right,  is  forfeiture,  and  not  confiscation.  At  least, 
it  must  be  granted,  and  that  is  sufficient  for  my  pur- 
pose, that  the  former  is  a  much  more  usual  and 
proper  term  than  the  latter,  to  designate  the  right 
in  question.  I  urge  it  as  a  very  respectable  author- 
ity in  favour  of  this  opinion,  that  the  constitution 
of  Virffinia.  in  transferring  this,  among  other 
riffbts,  from  the  king  to  the  Commonwealth,  uses 
the  terms  "escheats,  penalties  and  forfeitures."  (e) 
without  making  any  mention  of  "confiscations." 

I  admit  that,  where  the  term  "confiscation"  shall 
occur  in  a  treatise  or  instrument  relating  only  to 
the  common  law.  It  shall  there,  from  obvious  neces- 
sity, be  taken  as  synonymous  with  "forfeiture;" 
and,  indeed,  in  any  other  treatise  or  instrument, 
where  the  term  may  not  otherwise  be  satisfied,  or 
where  it  appears  evident  it  was  intended  to  have 
that  extensive  siffnification.  But  on  the  other  hand, 
in  instruments  which  concern  the  civil  law,  or  the 
Jusbelli.it  is  reasonable  to  tie  up  the  meaninff  of 
the  term  confiscation  to  forfeitures  of  that  kind :  or 
rather  to  understand  the  word  in  its  proper  and  legit- 
imate siffnification:  it  would  be  unnatural  and 
unnecessary,  in  that  case,  to  extend  it  so  as  to  com- 
prehend forfeitures  arisluff  only  from  the  common 

Besides  this  ordinary  and  municipal  right  of  for- 
feiture, there  is,  as  I  have  before  said,  an  extraor- 
dinary one  accruinff  to  belligerent  nations,  of 
conflscatinff  the  property  of  their  enemies.  This 
right  does  not  await  and  attend  on  the  contingent 
event  of  a  purchase  by,  or  descent  to.  an  alien:  it 
effects  property  then  actually  holden  by  the  enemy : 
it  is  not  carried  into  effect  by  the  ordinary  course 
of  the  municipal  laws;  the  property  is  seized  and 
confiscated  by  an  extraordinary  act  of  the  govern- 
ment of  the  belligerent  nation.  It  is  seized,  not 
because  it  is  the  property  of  an  alien,  but  of  an 
enemy.  This  right  is  technically  and  properly 
denominated  a  right  of  confiscation  ;  I  know  of  no 
other  term  which  will  properly  desiffuate  it. 

Here,  then,  are  two  senses,  in  which  the  term 
"confiscation"  may  be  used.  The  one,  (to  omit  its 
civil  law  siffnification,)  a  restricted  sense,  ffoiuff 
merely  to  a  seizure  by  a  belligerent  nation  in  rlffht 
of  war;  the  other  an  extensive  sense,  meaninff  not 
only  what  is  Just  mentioned,  but,  further,  a  mode 
of  acquiring  property  by  the  Commonwealth  under 
a  permanent  municipal  reffulation:  a  sense  exten- 
sive enough,  not  only  to  repeal  the  general  laws  of 
alienage  of  tbis  Commonwealth,  in  cases  like  the 
present,  but  also,  (if  not  restrained  by  other  con- 
siderations.) to  remit  perhaps,  all  forfeitures  what- 
soever Incurred,  in  this  country,  by  British  subjects 
or  refugees,  by  crimes  or  otherwise !  Let  us  inquire 
in  which  sense  this  term  was  intended  to  be  used  in 
the  article  in  question. 

This  article  is  contained  in  a  treaty  of  peace.  "A 
treaty  of  peace."  says  Vattel.  "naturally  and  of 
itself  relates  only  to  the  war  which  it  puts  an  end 


tl  might  here  observe  that  in  4  Bro.  Pari.  Can.  and 
Parker's  Rep.  p.  168.  it  is  said  to  have  been  holden 
by  the  house  of  lords  that  the  disability  of  an  alien 
to  purchase  lands  was  not  a  penalty  or  forfeiture, 
but  arose  from  the  policy  of  the  law;  and  on  this 
ground  a  demurrer  to  a  bill,  praying  a  discovery  in 
this  particular,  was  overruled;  to  which  I  will  add 
that,  if  It  is  not  considered  as  a  penalty  or  forfeiture 
under  the  construction  of  the  Eufflish  laws,  much 
less  can  it  be  considered  in  the  stronger  liffht  of  a 
confiscation  jure  belli.  In  ffiving  my  opinion,  how- 
ever. I  will  admit  the  most,  that  It  is  a  forfeiture 
under  the  provisions  of  the  common  law.— Note  in 
Original  Edition. 

(a)  1  Bl.  Com.  872;  2  Bl.  Com.  274. 

(b)  I  Bl.  299. 
c)  3  Inst  227. 


(d)  2  Bl.  Ck>m.  207. 

(e)  J 


\  Art  20. 
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to.  and  therefore  it  is  only  in  such  relation  that  it 
is  tobe  ander8tood."(a)  Sach  a  treaty,  therefore, 
does  not  naturally  relate  lo  a  mere  municipal  for- 
feiture or  reffulation.  no  way  dependent  on.  or 
produced  by  a  war.  This  construction  is  much 
streng-thened.  in  the  present  case,  by  the  consider- 
ation that  the  American  £rovernment.  which  formed 
the  treaty  in  question,  was  much  limited  in  its  pow- 
ers by  the  articles  of  confederation.  That  compact 
had  emphatically  reserved  to  the  several  states 
"their  sovereiffuty.  freedom  and  independence,  and 
every  power,  jurisdiction  and  ri^ht  not  thereby 
expressly  delegated  to  the  United  States  in  congress 
assembled.'*  (ArL  2.)*  Such  stipulations  in  treaties, 
therefore,  and  such  only  as  were  warranted  by  the 
express  grant  of  power  to  the  United  States,  were 
binding*  on  the  several  states  when  opposed  by  their 
laws.  This  construction  of  that  compact  is  admitted 
by  the  circular  letter  of  congress  of  April  18th,  1787. 
(b)  requesting  the  several  states  to  repeal  all  acts 
contrary  to  the  treaty  of  peace:  it  is  asserted  by 
the  legislature  of  Virginia  in  their  two  acts  of  27th 
June.  1784,  and  12th  December,  1787.  which  have  only 
made  such  repeal  in  relation  to  British  debts,  on  the 
conditions  therein  contained;  it  is  expressly  main- 
tained and  acted  upon  by  our  commissioners 
920  who  negotiated  *that  treaty,  (c)  and  is  adm  itted 
by  the  British  commissioners,  who  acceded 
to  a  recommendation  only,  in  relation  to  the 
restitution  of  the  confiscated  estates.  (See  art.  6.) 
In  short,  the  limited  government  of  the  con- 
federation was  principally  a  government  of 
requisition.  In  some  cases  a  recommendation, 
or  request  to  the  several  states,  to  repeal 
their  conflicting  laws,  is  expressly  contained  in 
the  treaties  themselves.  In  other  cases,  such  re- 
quest is  inferable  from  the  insertion  in  treaties  of 
such  stipulations  as  congress  deemed  necessary  for 
the  public  good,  but  which  yet  required  the  sanction 
of  the  state  legislatures.  The  dth  article  of  the 
treaty  in  question,  just  noticed,  furnishes  an  in- 
stance of  the  former  kind;  and  instances  of  the 
latter  are  to  be  seen  in  several  of  our  foreign  trea- 
ties which  expressly  waive  the  disabilities  of  alien- 
age, in  favour  of  the  subjects  of  certain  friendly 
powers. 

The  documents  just  referred  to  entirely  shew  that 
the  American  commissioners  who  negotiated  the 
treaty  in  question  strenuously  disclaimed  a  power 
in  congress  to  "interfere  in  matters  appertaining 
to  the  internal  polity  of  the  several  states;'*  and 
even  declared  that  their  power  did  not  extend  to 
stipulate  for  a  restitution  of  confiscated  estates, 
because  those  confiscations  had  been  made  under 
the  authority  of  the  several  states;  and  hence  a 
mere  recommendation  was  proposed  by  them,  and 
acceded  to  by  the  British  commissioners.  Congress 
did  possess  the  power,  and  did  exercise  it,  to  pro- 
hibit conflscaiions  (1.  e.  jure  belli  confiscations)  in 
future:  but  they  disclaimed  the  power  to  restore 
such  property  as  confiscations,  even  of  this  class, 
bad  brought  into  the  treasuries  of  the  several 
states.  This  last  case  is  much  stronger  than  the 
one  before  us.  As  congress  had  the  power  of  peace 
and  war.  it  might  well  have  been  argued  that  a 
right  arising  only  out  of  the  war  appertained  to 
them,  rather  than  to  the  several  states,  and  that 
their  power  would  reach  even  the  case  of  a  restitu- 
tion: yet  the  several  states  having  actually  exer- 
cised this  right,  by  seizures  and  sales,  congress 
disclaimed  the  power  to  interfere  otherwise  than 
by  recommendation.  But  the  right  of  escheat  and 
forfeiture  now  in  question  could  on  no  construction 
appertain  to  congress;  it  strictly  "appertained  to 
the  internal  polity  of  the  several  states,"  and  was, 
emphatically,  beyond  the  power  of  congress.  Con- 
gress had  a  right,  bv  treaty,  to  convert  enemies  Into 
friends,  and  to  release  the  disabilities  attached  to 
the  former  character;  but  they  had  no  power  to 
invade  the  ordinary  rights  of  the  several  states, 
and  to  invest  with  the  privileges  of  citizens  of  Vir- 


(a)  Vattel.  p.  84. 

*In  the  same  opinion  of  Judgb  Chass.  (mentioned 
in  the  note  before  the  last.)  these  sentiments  are 
contained:  "I  entertain  this  general  idea  that  the 
several  states  retained  all  their  internal  sover- 
eignty, and  that  congress  properly  possessed  the 
great  rights  of  external  sovereignty.  That  con- 
gress did  not  possess  all  the  powers  of  war  is  evi- 
dent from  this  consideration  alone,  that  she  never 
attempted  to  lay  any  tax  on  the  people  of  the  United 
States,  but  relied  on  the  several  state  legislatures 
to  impose  taxes.  &c.  and  that  after  the  confederacy 
was  completed,  the  powers  of  congress  rested  on  the 
authorities  of  the  state  legislatures,  and  the  implied 
ratifications  of  the  people,  and  was  a  government 
over  governments."— Note  in  Original  Edition. 

(b)  See  it  quoted  in  Jefferson's  letter  to  Ham- 
mond, p.  48.  S  88. 

(c)  See  documents  7.  8.  9.  U)  and  lU  p.  70.  attached 
to  Jefferson's  letter  aforesaid. 


ginia,  those  whom  the  policy  of  her  laws  had  thrown 
into  the  class  of  aliens.  If  congress,  by  the  coa- 
federation,  could  not  draw  a  shilling  of  money  from 
the  several  states,  but  by  requisition,  it  would  seem 
to  follow,  that  the  assent  of  the  states  was  equally 
necessary  to  pass  their  right  to  property,  which 
needed  only  the  formality  of  an  inquisition  and  sale 
to  bring  it  into  their  treasuries.  If  congress,  by 
the  8th  article  of  the  confederation,  were  bound  to 
defray  "all  charges  of  war  and  other  expenses  tobe 
incurred  for  the  common  defence  and  general  wel- 
fare, out  of  a  common  treasury,  to  be  supplied 
equally,"  (by  a  given  rule.)  "by  all  the  states," 
shall  we  make  a  construction,  in  the  case  before  us« 
which  would  throw  the  price  of  peace,  in  the  pres- 
ent instance,  on  some  of  the  states,  in  ease  of  oth- 
ers? upon  the  states'  keeping  up  the  laws  of  alienage, 
as  incidental  sovirces  of  revenue,  in  favour  of  such 
states  wherein  no  such  laws  existed? 

If  by  the  9th  article  of  the  compact  aforesaid,  the 
powers  expressly  specified,  and  delegated  to  con- 
gress, are  only  those  of  peace  and  war,  and  other 
powers  of  an  external  nature,  relating  chiefly  to 
our  intercourse  with  foreign  nations,  shall  we  adopt 
a  construction  in  the  present  instance,  which  will 
depart  from  the  general  character  of  those  powers, 
and  invade  a  right  of  the  several  states,  entirely  of 
an  internal  and  municipal  nature? 

But,  independently  of  these  considerations.  I  have 
supposed  the  word  "forfeiture"  to  be  a  more  proper 
term  than  "confiscation,"  to  extinguish  the  right 
now  claimed.  The  English  law  and  ours  are  pre* 
cisely  the  same  on  this  subject:  nay.  I  have  even 
taken  my  ideas  upon  the  subject  entirely  from  the 
English  authorities.  As  the  English  commissioners 
are  not  to  be  supposed  ignorant  of  the  real  powers 
of  our  government,  neither  can  they  plead  igno- 
rance in  relation  to  their  own  laws  or  technical 
terms,  in  forming  the  treaty.  If  the  right  now.  in 
question  had  been  intended  to  be  extinguished, 
would  not  the  most  appropriate  terms  have  been 
used,  especially  in  an  instrument  which,  of  itself, 
does  not  naturally  reach  that  right?  As  these  com- 
missioners must  have  known,  and  were  even 
warned,  (as  the  aforesaid  documenu  shew  us,)  of 
the  incompetency  of  congress  to  affect  the  munici- 
pal polity  of  the  several  sutes,  would  they  not  at 
least  have  used  the  strongest  and  most  unequivocal 
terms  to  effect  that  purpose,  had  it  been  contem- 
plated or  intended  ?  Is  it  not  an  established  prin- 
ciple of  the  law  of  nations,  "that  the  state  in  which 
things  are  found  at  the  moment  of  the  treaty  shall 
be  considered  as  lawful;  and,  if  it  is  meant  to  make 
any  change  in  it,  the  treaty  must  expressly  men- 
tion it;  and  that,  consequently,  all  things  about 
which  the  treaty  is  silent  remain  as  they  were 
found  at  its  conclusion ?"(d)  and  does  not  the  sonnd 
sense  of  this  rule  equally  extend  to  cases  where 
681  terms  are  used,  which,  to  say  the  leasL  *are 
equivocal,,  and  may  be  otherwise  amply 
satisfied?  If  in  several  of  our  treaties  of  amity 
and  commerce  with  friendly  European  powers, 
the  several  states  are  called  on,  by  the  most 
particular  and  express  stipulations,  to  waive  their 
laws  of  alienage,  in  favour  of  the  subjects  of  such 
powers,  does  it  readily  follow  that  in  a  treaty  of 
peace  with  an  enemy  nation,  an  expression  entirely 
congenial  with  the  character  of  such  treaty,  and 
which  can  be  otherwise  abundantly  satisfied,  shall 
have  this  most  Important  effect?  Nay.  even,  if  in 
the  treaty  of  amity  and  commerce,  formed  by  as 
with  the  same  power,  (Great  Britain,)  in  1794,  some 
partial  privileges  on  this  subject  could  only  be  ob- 
tained for  British  subjects,  and  those  conferred  by 
the  most  explicit  and  unequivocal  terms:  if  even 
these  privileges,  notwithstanding  the  lapse  of  eleven 
years  since  the  date  of  the  treaty  of  peace,  created 
a  general  ferment  in  our  country,  arising  from  the 
recollection  of  ancient  injuries:  shall  we  constrne 
the  general  words  of  the  treaty  before  us,  to  have 
an  equal  or  more  extensive  effect? 

The  term  "confiscation,"  then,  when  occurring  in 
a  treaty  of  peace,  and  especially  in  such  a  treaty 
formed  by  the  limited  government  of  the  confeder- 
ation, naturally  means,  ex  vl  termini,  a  confiscation 
jure  belli,  and  nothing  further.  If  I  am  right  in 
this  idea,  it  was  unnecessary,  in  the  6th  article  of 
the  treaty  before  stated,  to  annex  other  and  tauto- 
logous  words,  to  make  this  more  plain,  to  confine 
its  signification  to  forfeitures,  on  account  of  the  part 
taken  in  the  war.  Such  was  already  its  meaning, 
and  additional  words  would  have  been  entirely  sn- 
perfiuous:  and  this  is  an  answer  to  the  objection 
arising  from  the  annexation  of  such  words  to  the 
prosecutions  mentioned  in  the  same  article,  of  which 
more  hereafter.  I  hold  it  also  to  be  of  great  weight, 
in  favour  of  my  construction  in  this  particular,  that 
the  confiscations  here  prohibited  have  this  character 
more  clearly  designated,  by  being  interdicted  in  the 


(d)  Vattel,  b.  4,  s.  81. 
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same  article,  and  sentence  of  tbat  article,  with  pros- 
ecutions on  account  of  the  part  taken  In  the  war. 

If  I  am  rlifht  In  the  above  Idea,  as  to  the  natural 
and  sreneral  Blurniflcatlon  of  the  term  "conhscatlon." 
when  occurrlnff  In  treaties  of  peace:  that  construc- 
tion ffains  additional  welffbt  in  relation  to  the  treaty 
before  ns.  by  the  further  consideration  that  there 
were,  in  fact,  many  such  conflscatioas  made  by  the 
several  state  ffovernments.  during  the  revolution- 
ary war.  Perhaps  I  shall  be  warranted  in  sayinir 
that  there  were  iu  fact  such  confiscations  made  by 
every  state  in  the  union,  (a)  Some  of  those  confis- 
cations were  made  by  the  very  bills  of  rlffhts  or 
constitutions  of  the  several  states,  but  In  g-eneral  by 
lesrlslative  acts.  Of  the  former  class  it  may  be  seen 
that  the  25th  article  of  the  bill  of  riflrhts  of  North 
Carolina  seems  to  confiscate  the  proprietary  rifirhts 
to  lands  within  the  limits  of  that  state:  the  legisla- 
tive acts  were  of  various  descriptions,  as  acts  of  at- 
tainder, of  seisure  and  confiscation,  &c.,  as  may  be 
seen  at  larffe  In  the  documents  attached  to  the  letter 
just  referred  to.  The  Vlrgrlnla  act,  upon  this  sub- 
ject, after  recltlnff  that,  by  the  declaration  of  Inde- 
pendence, by  the  United  States,  the  residuary 
subjects  of  the  British  empire  became  enemies  and 
aliens  to  the  said  state,  enacts,  that  all  the  property 
lylnff  within  the  Ck>mmon wealth,  belonging*  at  that 
time  to  any  British  subject,  &c.,  shall  be  deemed  to 
be  vested  In  the  Commonwealth:  and  a  subsequent 
clause  describes  who  shall  be  deemed  British  sub- 
jects within  the  meaninir  of  the  act.  (b)  The  pas- 
sasre  of  this  act.  Ipso  facto,  confiscated  the  property 
therein  contemplated:  and  the  only  Inquiry  neces- 
sary to  be  made,  or  which  In  fact  was  made.(c) 
under  this  act.  as  It  respected  the  proprietor  of  the 
land,  was  whether  he  were  a  British  subject,  or 
not,  within  the  meaning  of  the  act:  there  was  no 
inqniry  whether  he  was.  by  law.  an  alien. 

This  act  was  emphatically  an  extraordinary  act 
of  confiscation.  It  was  In  addition  to.  and  not  In  ex- 
clnsion  of.  the  ordinary 'municipal  law  of  escheat 
and  forfeiture,  on  account  of  alienage.  It  only 
reached  British  property  then  actually  bolden: 
whereas  the  general  law  extended  also  to  lands 
afterwards  acquired  by  British  aliens.  This  act 
confis^cated  the  property  of  all  British  subjects: 
whereas,  the  general  law  only  reached  the  real 
property  of  those  who  were  aliens.  It  may  not  uni- 
versally hold,  that  all  British  subjects  were  then 
aliens,  and  If  the  Ideas  of  the  plaintiff's  counsel 
were  correct  the  general  law  would  not  reach  lands 
acquired  here  by  British  antenatl.  These  are  prom- 
inent marks  of  distinction  between  the  two  laws: 
and  this  partial  exercise  of  the  extraordinary  rlffht 
of  confiscation  certainly  did  not  supersede,  or  inter- 
fere with  the  general  law.  further  than  that  act 
has  expressly  srone. 

Some  stress  has  been  laid  upon  the  act  of  October, 
17B4.  c  58.  respectlnif  future  coofiKcatlons.  It  Is  not 
proper  for  me  to  avail  myself  of  a  knowledge  ac- 
quired in  another  place,  that  it  was  decidedly  the 
intention  of  the  then  legislature  to  avoid  constru- 
iDff  the  treaty.  There  were  various  opinions  then 
existing  as  to  lis  true  construction,  and  the  prej- 
udices and  animosities  of  the  day  were  not  Incon- 
siderable. Hence  the  act  eventuated  In  usiuff  the 
very  words  of  the  treaty  Itself:  and  that  merely  by 
way  of  yielding  the  sanction  of  this  state  to  that 
instrament  as  it  really  existed.  That  act  meant 
not  to  take  any  new  or  extended  firround  what^ 
622  soever:  *and  the  proviso,  contained  therein, 
inhibiting-  suits  commenced  posterior  to  the 
ratification  of  the  treaty,  can  only  extend  to  suits 
groonded  on  such  confiscations  as  were  Intended 
by  the  treaty  and  the  act  to  be  prohibited. 

Before  I  come  to  a  particular  examination  of  the 
etb.  article  of  the  treaty,  I  will  take  a  short  view  of 
the6tti.  The  character  of  the  confiscations  inter- 
dicted by  the  6th  article  will  be  elucidated  by  consid- 
eringr  what  kind  of  confiscations  are  contemplated 
in  the  6th. 

Tnat  article  is  in  the  following  words: 

"'It  is  agreed  that  con^rress  shall  earnestly  recom- 
mend it  to  the  leirlslatures  of  the  several  states,  to 
provide  for  the  restitution  of  all  estates,  rlsrbts,  and 
properties,  which  have  been  confiscated,  belonglnff 
to  real  British  subjects,  and  also  of  the  estates, 
rigrbts,  and  properties,  of  persons  resident  In  dis- 
tricts in  possession  ofhis  majesty's  arms,  and  who 
have  not  borne  arms  affainst  the  said  United  States. 
And  that  persons  of  any  other  description  shall 
have  free  liberty  to  ff o  to  any  part  or  parts  of  the 
thirteen  United  States,  and  therein  to  remain  twelve 
montbs  unmolested,  in  their  endeavours  to  obtain 
the  restitntion  of  such  of  their  estates,  rlg-hts«  and 
properties,  as  may  have  been  confiscated :  and  that 
congrress  shall  also  earnestly  recommend  to  the 

(a)  See  Hammond*s  letter  to  Jefferson. 
(b>  October.  177D.  c  14. 

(c)  See  inqnisieions  in  th(f  office  of  the  greneral 
Court 


several  states  a  reconsideration  and  revision  of  all 
acts  or  laws  regarding  the  premises  so  as  to  render 
the  said  laws  or  acts  perfectly  consistent  not  only 
with  Justice  and  equity,  but  with  that  spirit  of  con- 
slliatlon  which  on  the  return  of  the  blesslngrs  of 
peace  should  universally  prevail.  And  that  con- 
ffress  shall  also  earnestly  recommend  to  the 
several  states  that  the  estates,  rlgrhts  and  proper- 
ties of  such  last-mentioned  persons  shall  be  re- 
stored to  them,  they  refunding  to  any  persons  who 
may  now  be  In  possession  of  the  bona  fide  price, 
(where  any  has  been  iriven.)  which  such  persons 
may  have  paid  on  purchasing  any  of  the  said  lands, 
rights  or  properties  since  the  confiscation.  And 
It  is  agrreed  that  all  persons  who  have  any 
Interest  In  confiscated  lands,  either  by  debts, 
marrlaffe  settlements,  or  otherwise,  shall  meet 
with  no  lawful  impediment  in  the  prosecution  of 
their  just  rights." 

This  article,  upon  a  general  view,  relates  only  to 
legrlslatlve  acts  of  confiscation.  It  relates  mate- 
rially to  the  ref  ug-ees.  who.  not  being*  aliens,  were 
already  safe  from  the  operation  of  the  laws  of  alien- 
acre.  It  relates,  also,  it  is  true,  to  confiscations  made 
of  the  property  of  real  British  subjects:  but  as  It 
purports  to  provide  for  the  "restitution  of  their  es- 
tates, rights,  and  properties."  it  cannot  mean  to  ex- 
tend to  cases  of  purchases  of  lands  by.  or  descents 
to,  British  aliens,  posterior  to  our  separation,  nor 
to  the  common  law  proceedings  adapted  to  such 
cases.  In  such  cases  such  aliens  have  not  any  es- 
tate, right  or  property  In  such  lands,  nor  would 
they  be  restored  thereto:  If  the  treaty  arrests  such 
proceedings.  It  would  not  restore,  but  create  and 
enlarge  the  estates  of  such  aliens.  Cdses  of  this 
kind,  and  the  ordinary  proceedings  of  forfeiture 
founded  thereon,  were  not  therefore  contemplated 
in  this  article.  With  respect  to  the  superior  claims 
of  those  who  held  land  here  at  the  xra  of  our  separa- 
tion. I  am  not  prepared,  at  present,  to  say.  whether 
the  ordinary  proceedings  of  escheat  and  forfeiture 
could  ever  have  devested  them.  Meaniuff  to  touch 
this  topic  slightly  hereafter.  I  will  only  at  present 
say  that,  if  they  could  not.  then,  (as  no  necessity 
exists  for  It,)  such  proceedings  shall  not  be  con- 
strued to  be  comprehended  In  the  confiscations 
mentioned  In  this  article:  nor  will  the  case  be 
otherwise,  admitting  the  law  to  be  different.  If  (as 
I  believe)  no  forfeitures  of  this  class  had  In  fact 
taken  place  In  America  prior  to  the  date  of  the 
treaty:  and  such,  therefore,  could  not  have  been 
the  firround  of  any  stipulation  In  It  Durlnsr  the  ex- 
istence of  the  war,  the  ordinary  law  of  escheat  and 
forfeiture  had  not  been  put  In  force  ag^alnst  British 
subjects.  It  had  yielded  to  the  more  powerful  and 
direct  course  of  legislative  confiscation,  which  was 
deemed  preferable,  and  was  universally  pursued 
I  am  authorized  to  assume  this  as  an  Indubitable 
fact,  because  Mr.  Hammond,  (d)  after  ransacking 
all  our  laws  and  judicial  decisions,  from  the  beffin- 
nlnir  of  the  war  to  the  time  of  his  writing,  has  only 
stated  one  case  (that  of  Harrison's  representatives) 
In  which  a  decision  on  this  point  has  been  firtven. 
That  case  will  be  set  out  presently  from  the  docu- 
ments attached  to  the  before  mentioned  corre- 
spondence: from  which  it  will  appear  that  it  was 
neither  rendered  by  the  Supreme  Court  of  the 
State  (Maryland)  in  which  It  was  decided,  nor  ren- 
dered until  the  year  1790.  When  the  devise  In  ques- 
tion in  that  case  accrued  Is  not  stated.  Am  I  not. 
therefore,  correct  in  saying  that  no  Instances  of 
the  enforcement  of  the  ordinary  laws  of  allenasre 
had  taken  place.  In  relation  to  British  subjects,  prior 
to  the  treaty  of  peace,  and  that,  therefore.  In  pro- 
viding for  the  restitution  contemplated  In  the  5th 
article.  It  was  wholly  unnecessary  to  meet  such 
cases?  Courts.  In  maklnar  their  constructions  upon 
laws  or  treatise,  may  take  notice  of  areneral  and 
notorious  facts,  affecting  such  construction.  The 
Enffllsh  Courts  (for  example)  have  In  many  In- 
stances taken  notice  of  and  acted  upon  the  general 
delusion  created  by  the  South  Sea  bubble  In  that 
country  In  the  beginning  of  the  last  century,  (e) 
So,  as  In  the  present  Instance,  the  long-  and  labori- 
ous researches  of  the  BrltLsh  minister  before 
688  noticed  *have  produced  no  Instance  of  the  en- 
forcement of  the  laws  of  alienage  ag-alnst 
British  subjects  prior  to  the  conclusion  of  the 
treaty,  wherefore  shall  we  give  to  that  Instrument 
a  construction  confronted  by  so  many  objections, 
ami  only  (at  most)  necessary.  If  such  decisions  had 
actually  existed? 

It  iA  also  not  unworthy  of  observation,  that  con- 
gress are  called  upon  by  this  article,  "to  recommend 
to  the  several  states  a  reconsideration  and  revision 
of  all  acts  or  laws  reg-ardlnsr  the  premises,"  thereby 
meaning-  such  special  and  particular  statutes  as 
may  have  been  paissed  by  the  state  legislatures  on 


(d)  See  his  letter,  p.  10,  of  the  correspondenee. 

(e)  r     - ' 


See  1  P.  Wms.  746. 
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tbe  subject:  they  are  not  enjoined  to  recommend 
an  exemption  in  favour  of  British  subjects  from 
such  disabilities,  as  accrued,  not  by  virtue  of  par- 
ticular legislative  acts,  but  by  the  conjoined  effect 
of  the  revolution,  and  the  common  law.  relating  to 
alienage,  antecedently  existing  in  America. 

If,  then,  the  5th  article  of  the  treaty  relates  to 
legislative  confiscations  only,  let  us  next  inquire 
whether  the  6th  article  is  to  be  understood  in  a 
more  extensive  point  of  view  :  bearing  in  mind  the 
general  principle:  that  the  same  word,  occurring  in 
different  paru  of  an  instrument,  shall  generally  be 
understood  in  the  same  sense. 

That  article  is  as  follows  : 

"That  there  shall  be  no  future  confiscations  made, 
nor  any  prosecutions  commenced,  against  any  per- 
son or  persons,  for  or  by  reason  of  the  part  which 
he  or  she  may  have  taken  in  the  present  war,  and 
that  no  person  shall  on  that  account  suffer  any 
future  loss  or  damage,  either  in-  his  person,  liberty 
or  propertj  :  and  that  those  who  may  be  in  confine- 
ment on  such  charges  at  the  time  of  the  ratification 
of  the  treaty  in  America  shall  be  immediately  set  at 
liberty,  and  the  prosecutions  so  commenced  be 
discontinued." 

This  article,  upon  the  whole  context  of  it  taken 
together,  can  only  relate  to  those  who,  being  Ameri- 
can citizens,  afterwards  became  refugees,  and 
joined  the  enemy  :  it  cannot  relate  (in  a  collective 
point  of  view)  to  real  British  subjects.  Keeping  out 
of  view,  for  the  present,  that  member  of  the  article, 
which  prohibits  future  confiscations,  and  which 
requires  a  more  particular  examination,  would  it 
not  be  absurd  to  stipulate  that  after  peace  had  taken 
place  between  the  two  nations,  we  should  commence 
no  prosecutions  against  real  British  subjects  for  the 
part  they  had  taken  in  the  war  ?  That  part  was  not, 
in  them,  a  culpable,  part :  it  was  one  which  their 
duty  and  allegiance  as  subjects  required  them  to 
take.  Not  residing  in  this  country,  nor  being 
oppressed  as  the  Americans  were,  it  was  not  their 
business  to  join  in  our  revolt,  nor  to  take  a  part  in 
our  battles.  If  there  had  been  no  such  article  in 
the  treaty,  and  America  had  thereafter  commenced 
such  prosecutions  against  such  British  subjects. 
Great  Britain  would  have  justly  considered  them 
as  acts  of  hostility  against  her.  This  provision, 
then,  as  relative  to  real  British  subjects,  is  wholly 
superfluous,  and  unnecessary  ;  it  sball  not.  there- 
fore, be  construed  to  have  relation  to  them.  But, 
with  respect  to  the  American  refugees,  this  stipula- 
tion was  strictly  necessary  and  proper.  They  bad 
become  citizens  of  the  American  states,  and  witbout 
expatriating  themselves,  had  joined  the  standard  of 
the  enemy.  After  the  peace,  the  several  states 
might  justly  have  called  these  their  offending  citi- 
zens to  a  severe  account,  for  their  conduct :  but  the 
humanity  and  honour  of  the  British  nation  was 
deeply  interested  to  protect  them  :  to  protect  these 
American  traitors  from  the  vengeance  of  their  own 
governments.  The  latter  part  of  this  article  there- 
fore applies  exclusively  to  them  :  however  it  may 
be  with  the  former.  The  interdiction  of  prosecu- 
tions for  the  part  they  had  taken  in  the  war,  and  of 
loss  or  damage  accruing  therefrom,  as  it  related 
only  to  tbem.  so  it  alone  effectually  secured  them 
from  such  common  law  forfeitures  as  were  incident 
to  attainders  or  prosecutions  for  treason.  As  to 
confiscations,  in  relation  to  these  persons  as  they 
were  not  legally  aliens,  in  the  several  states,  they 
were  already  sufilclently  safe  from  the  effects  of 
the  laws  of  alieuage.  The  inhibition  then  of  legis- 
lative confiscations,  conjoined  with  the  interdiction 
of  prosecutions  on  account  of  tbe  part  taken  in  the 
war,  would  entirely  secure  and  protect  the  refugees. 
Wherefore  then  •  give  the  treaty  a  construction 
which  entrenches  upon  the  municipal  rights  of  the 
states,  when  every  necessary  end,  in  respect  of 
the  refugees,  can  be  attained,  by  undersunding 
the  term  "confiscations"  in  its  usual  and  ordinary 
sense  ? 

With  respect  to  real  British  subjects,  it  is  equally 
absurd  to  apply  to  them  the  interdiction  of  the 
prosecutions,  and  tautologous  to  extend  to  them  the 
confiscations  prohibited  in  this  article,  even  mean- 
ing thereby  legislative  confiscations.  At  the  most, 
tbe  article  can  be  so  understood,  as  to  them,  only 
through  abundant  caution.  We  will  next  inquire 
whether  any  necessity  exists,  in  relation  to  them, 
(as  it  clearly  does  not  in  relation  to  the  refugees.) 
to  strain  the  term  in  question,  beyond  its  usual  and 
proper  signification,  and  so  far  as  to  arrest  the 
operation  of  tbe  general  laws  of  alienage  ? 

The  policy  of  tbe  British  government  may  justly 
be  considered  as  different  in  relation  to  lands  held 
here  by  their  subjects  at  the  time  of  our  separation, 
and  those  afterwards  acquired.  With  respect  to 
the  former  lands,  they  are  safe  in  the  hands 
824  •of  such  holders,  by  the  principles  of  the  com- 
mon law  concerning  escheat  and  forfeiture, 
Iterally  understood.    The  principles  of  that  law,  as 


understood  in  England,  not  permitting  a  renuncia- 
tion of  the  original  allegiance,  nor  contemplating* 
the  event  of  the  erection  of  a  new  and  different 
government,  the  case  now  before  us  was  never 
presented  in  England,  nor  provided  for  by  their 
law.  The  only  inquiry  in  that  country  had  re- 
lation to  the  capacity  of  the  person  purchasing- 
or  claiming  by  descent,  at  the  time  of  such  pur- 
chase or  descent  respectively.  The  British  hold- 
ers  of  land  in  this  country,  at  the  aera  of  our 
separation,  having  been  therefore  capable  of  ob- 
taining and  holding  lands  here  at  their  respec- 
tive times  of  acquisition,  committed  no  offense 
against  our  laws,  and  are  safe  from  the  penalties, 
of  the  laws  of  escheat  and  forfeiture,  by  the  lit^ 
eral  terms  of  the  common  law.  It  is  a  great  ques- 
tion, but  one  respecting  which  I  have  formed  no 
final  and  decided  opinion,  whether  the  common 
law  should  be  moulded,  in  this  country,  on  the  great 
principle  that  citizens  may  become  aliens,  and  of 
course  incapable  of  acquiring  lands,  so  as  to  reach 
this  case  also,  of  lands  lawfully  acquired,  and  only 
rendered  unlawful  to  be  holden  (if  at  all)  by  matter 
ex  post  facto :  or  whether  a  respett  for  vested  and 
existing  rights,  falling  in  with  the  literal  spirit  of 
the  modern  law  of  nations  on  this  subject  (a)  should 
turn  the  scale  in  favour  of  a  literal  adherence  to 
tbe  English  law.  and  thus  protect  lands  actually 
holden  here  by  British  subjects,  at  the  time  of  oar 
separation. 

If  such  should  be  esteemed  the  correct  opinion, 
tbe  lands  of  the  then  holders  are  already  safe 
from  the  law  of  escheat  and  forfeiture :  and  the 
treaty  therefore  need  not  receive  an  extended 
construction  in  order  to  protect  them  :  and  as  sach 
lands  are  also  protected  from  legislative  confisca- 
tions, (or,  in  other  words,  acts  of  hostility.)  by  the 
mere  conclusion  of  the  peace,  the  stipulation  in 
question  need  not  be  applied  at  all.  to  real  British 
subjects,  even  in  relation  to  lands  by  them  holden 
In  this  country  before  the  war. 

But,  however  this  may  be.  and  whatever  strong: 
obligation  there  may  be  upon  a  sovereign  to  guar- 
anty to  his  subjects  lands  held  in  the  enemy*s 
country  at  the  time  of  the  commencement  of  hos- 
tilities, and.  however  this  circumttance  might  weigb 
in  forming  a  construction  of  a  treaty  when  such  st 
case  shall  actually  occur,  the  case  is  widely  differ- 
ent in  respect  of  future,  eventual  and  possible 
acquisitions :  future.  I  mean,  in  relation  to  the 
establishment  of  our  new  government,  and  the 
actual  commencement  of  hostilities.  Such  is  pre- 
cisely tbe  character  of  the  case  now  l>efore  us ;  and 
what  makes  it  still  infinitely  weaker  is,  that  It 
accrued  even  long  after  the  signature  of  the  treaty 
of  peace:  I  In  the  case  of  war,  all  civil  intercourse, 
between  the  subjects  of  the  different  nations, 
becomes  prohibited  and  unlawful.  This  was  par- 
ticularly the  case  in  our  revolutionary  war :  tbe 
statute  of  16  Geo.  III.  on  the  part  of  Britain,  aaa 
many  slmillar  acts  on  the  part  of  the  several  states, 
having  prohibited  all.  but  a  hostile,  intercourae 
between  the  people  ofSthe  belligerent  nations.  In 
such  a  state  of  things,  theretore.  there  would  be 
but  few  to  purchase  lands  (in  the  ordinary  sense  of 
the  term)  in  either  country  :  and  even  in  respect 
of  devises  and  descents  to  British  subjects,  we  can- 
not without  imputing  a  gross  ignorance  to  our 
people,  in  relation  to  the  laws  of  alienage,  (an  igno- 
rance which  could  not  especially,  be  pretended,  in 
this  Commonwealth,  after  the  strong  legislative 
declarations  on  the  subject  contained  in  the  before- 
mentioned  act  of  1779.)  suppose  that  many  instances 
took  place  of  devises  being  made,  or  descents  per- 
mitted, to  those  who,  in  the  double  character  of 
enemies  and  aliens,  were  liable  to  the  double  penal- 
ties of  legislative  confiscations,  and  municipal 
forfeitures  on  account  of  alienage.  The  permission 
of  such  vain  and  fruitless  devises  and  descents, 
would  argue  great  uegligence  and  weakness  on  the 
part  of  our  people:  and  we  may  therefore  fairly 
conclude  that  cases  of  this  class,  occurring  durins* 
the  war,  were  probably  few  :  and  those  as  I  have 
already  said,  possessed  no  strong  claim  on  tbe 
British  king  to  stipulate  In  their  favour.  Besides, 
no  construction  can  be  made,  in  the  present 
instance,  in  favour  of  heirs  and  devisees,  whicb 
will  not  equally  operate  in  favour  of  actual  pur- 
chasers of  land  here,  (in  the  ordinary  sense.)  wbo, 
with  tbeir  eyes  open,  have  violated  the  laws,  and 
contravened  the  policy  of  their  sovereign!  If  a 
plaintiff  of  this  description  were  now  before  the 
Court,  would  tbe  construction  of  the  treaty  be 
extended  in  bis  favour?  Certainly  not  But  the 
construction  must  be  uniform;  and  it  is  a  sound  rale 
that  in  making  a  construction,  all  the  consequences 
are  to  be  taken  into  consideration.  I  repeat,  there- 
fore, that  tbe  cases  of  any  of  these  classes  were 
probably  but  few:  that  none  of  them  had  any  strong- 


(a)  Vattel,  p.  &75,  S  200:  p.  488, 1 76. 
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claim  npoD  the  British  "king  to  stipulate  in  their 
favour,  and  that  the  actors  in  some  of  them  actually 
coutravened  his  policy  and  injunctions.  These 
cases  were  therefore  probably  not  contemplated 
nor  considered  in  forming  th^  treaty,  or  if  so  con- 
templated, were  abandoned  on  account  of  the 
weakness  of  their  pretensions. 

But  further.  British  sub] ecu  eo  claiming  on  any 
of  the  three  irrounds  of  descent,  devise,  or  actual 
pnrchaiie,  held  not  actual  interests,  with  reference 
to  the  epoch  of  our  independence,  but  mere  possi- 
bilities of  interest,  (even  admitting  the  ques- 
ts t  ion  of  *aUenaflre  to  be  in  their  favour.)  in  terests 
emphatically  in  nubibus.  interest  often  as- 
sailed by  the  acts  of  our  legislature,  and  reprobated 
by  ihe  decisions  of  our  courts.  As  well  might  the 
eldest  sons  of  our  citizens  complain  of  the  destruc- 
tion of  the  rlirht  of  primogeniture,  living*  their 
fathers,  as  these  British  subjects  object,  that  longr 
antecedent  to  the  accruing  of  their  claims,  they 
were  thrown  into  the  class  of  aliens  by  the  natural 
and  necessary  effect  of  our  pre-elisting*  municipal 
regnlations.  It  was  too  much  for  the  British  kinff 
to  ask.  (were  he  even  impelled  by  a  strong  motive.; 
or  for  our  government  to  grant,  that  the  rights  of 
escheat  and  forfeiture,  accruing  during  the  war. 
should  be  surrendered  in  relation  to  British  sub- 
jects. Such  a  relinquishment,  in  itself,  would  not 
perhaps  have  been  very  important  had  congress 
posHessed  adequate  powers,  but  it  might  have  car- 
ried with  it  the  appearance  of  a  concession,  to 
wbich  America  would  have  been  extremely  averse; 
namely,  that  the  doctrines  of  alienage  did  not 
attach  here  till  the  signature  of  the  treaty:  or,  in 
other  words,  that  we  were  not,  until  then,  an  inde- 
pendent nation!  With  respect  to  such  acquisitions 
here,  after  the  date  of  tne  treaty,  (as  in  the  case 
before  us.)  they  stand  upon  a  still  weaker  ground. 
It  would  have  been  most  unreasonable  for  the 
British  king  to  ask.  or  for  us  to  grant,  in  favour  of 
mere  future  and  possible  Interests,  that  bis  subjects 
should  be.  in  some  sense,  the  same  people  with  us, 
after  we  had  established  ourselves  to  be  wholly 
independent  of  that  nation;  and  that  they  should, 
without  rendering  us  any  services,  or  owing  us  any 
allegiance,  be  entitled,  through  all  time,  to  impor- 
uni  privileges  in  our  country,  which  only  the  sub- 
jects of  one  or  two  of  the  mast  friendly  and 
favoured  nations  were,  at  that  time,  permitted  to 
enjoy.  I  will  close  this  part  of  the  subject  by  one 
general  observation;  and  that  Is.  that  in  all  those  of 
oar  treaties  in  which  it  was  intended  to  yield  up 
the  laws  of  alienage  in  favour  of  the  subjects  of 
highly  friendly  and  favoured  nations,  nay.  even  in 
the  instrnment  of  confederation  itself,  in  relation 
to  the  citizens  of  the  other  states  of  the  union, 
(see  art.  4.)  express,  explicit,  and  appropriate  terms 
are  used  to  effect  such  surrender:  whereat  this  is 
an  attempt,  under  general  and  ambiguous  expres- 
sions, (to  admit  the  most.)  to  infer  a  surrender  of 
tho«»e  laws,  and  to  create  or  enlarge  Interests  in 
favour  of  the  subjects  of  a  nation,  then  certainly 
standing  at  the  head  of  those  the  least  favoured  by 
America,  and  which  has  not  been  able  to  obtain 
from  us  up  to  this  day.  even  by  the  famous  treaty 
of  1794,  the  boon  in  question,  in  the  extent  now  con- 
tended for! 

I  have  avoided,  as  much  as  possible,  in  this 
whole  discussion,  having  reference  to  that  treaty: 
(the  treaty  of  1794:)  I  must,  however,  here  repeat 
my  remark,  that  that  treaty  has  not  left  vested 
and  existing  rights  to  rest  upon  the  same  basis  with 
future,  contingent  and  possible  ones;  and  that  while 
that  treaty  has  guaranUed.  in  a  remarkable  man- 
ner, the  property  in  lands  then  actually  holden  In 
either  country,  it  has  suffered  those  future  and  pos- 
sible rights,  together  with  this  famous  doctrine  of 
legitimation,  to  perish  in  the  quicksands  of  the 
revolution;  to  be  cast  into  the  fathomless  vortex 
prepared,  by  that  revolution,  for  all  those  parts 
and  principles  of  the  common  law  of  England, 
which  are  heterogeneous  to  our  republican  institu- 
tions! If  it  should  even  (contrary  to  what  seems 
to  have  been  decided  by  the  Supreme  C)ourt  of  the 
United  States  as  before  mentioned)  be  argued 
that  that  treaty  protects  and  enlarges  the  null  and 
defeasible  intereste  acquired  here  by  British  sub- 
jects up  to  the  time  of  its  formation,  it  proves 
nothing  in  relation  to  the  treaty  of  1783,  Iwth 
because  the  present  general  govemmAit  of  the 
United  States  has  powers,  perhaps,  competent  to 
that  purpose,  and  because  the  treaty  of  1794  has 
used  strong  words  to  effect  It;  In  both  which  im- 
portant respects,  the  treaty  of  1788  is  widely 
different. 

A»  the  5th  article  of  the  treaty  only  recommends 
to  the  several  states  to  do  what  congress  had  no 
power  to  do  absolutely,  i.  e.  to  refund  money  pro- 
duced by  confiscations,  and  if  congress,  as  I  con- 
tend, had  no  greater  right  to  arrest  property 
vested    in  the    several   states   by    their    laws  of 


alienage,  than  to  demand  the  money  contemplated 
by  the  5th  article,  if  such  arresution  had  been 
contemplated  by  the  6th  article,  would  not  the 
style  of  recommendation  have  been  also  kept  up 
therein?  and  as  there  is  a  positive  interdiction 
of  ^'confiscations"  stipulated  by  that  article,  shall 
we  not  Infer  from  this  change  of  style  that  it 
relates  merely  to  such  confiscations  as  congress 
possessed  an  absolute  right  to  prohibit?  It  may 
not  be  improper  to  add,  that  another  part  of  the 
terms  of  the  clause  in  question  seems  to  favour 
the  construction  I  contend  for.  These  terms  are 
"that  there  shall  be  no  future  confiscations  made.** 
This  term  "made."  seems  strongly  to  Import  an 
active  measure  to  effect  a  forfeiture,  such  as  a 
legislative  act,  and  not  that  kind  of  confiscation 
which  Is  produced  by  the  ordinary  and  passive 
operation  of  the  law  of  escheat  and  forfeiture. 

I  have  so  far  considered  this  case  as  If  it  were  a 
case  of  forfeiture;  whereas  It  is  a  right  accruing 
to  the  commonwealth  by  way  of  escheat  Every 
thing  that  I  have  now  said,  to  discriminate  between 
forfeiture  and  confiscation,  holds  more  strongly 
In  relation  to  a  right  accruing  by  escheat  It 
6ao  Is  doing  much  more  violence  to  the  'meaning 
of  the  latter  term  than  the  former,  to  make 
it  synonymous  with  confiscation.  I  have  also 
viewed  it  in  general,  as  if  the  descent  in  question 
had  fallen  prior  to  the  date  of  the  treaty  of  peace; 
whereas  it  was  cast  long  after.  Ours,  therefore,  is 
a  much  stronger  case  than  that;  for  with  respect 
to  antecedent  descents  and  purchases,  there  was 
some  ground,  or  semblance  of  ground,  for  the 
treaty  to  operate  upon:  but  in  this  case,  as  the 
antenatl  pretension  Is  entirely  exploded,  the  pres- 
ent plaintiffs  cannot  recover,  unless  we  are 
prepared  to  say  that,  (bating  the  treaty  of  1794,) 
through  all  time,  all  British  subjects,  in  cases  like 
the  present  are  entitled  to  recover! ! 

The  4th  Inquiry  I  proposed  to  make  under  the 
head  of  the  treaty.  Is  In  a  great  measure  antici- 
pated; I  mean  respecting  the  capacity  of  British 
subjects  to  sustain  real  actions.  This  right  Is,  I 
think.  Incidental  to  the  right  to  the  subject  In 
all  cases  In  which  lands  are  preserved  to  British 
subjects,  (for  example,  under  the  treaty  of  1794.) 
their  right  to  sue  for  them  is  also  preserved;  and 
this  right  forms.  In  that  case,  an  exception  to  the 
general  doctrine  of  alienage:  but.  on  the  other 
hand,  where  the  principal  does  not  exist  neither 
does  the  Incident;  they  stand,  or  fall,  together. 
While,  therefore,  I  can  never  subscribe  to  the 
position.  I  had  almost  said  the  absurd  position, 
taken  by  the  plaintiffs,  that  all  those  are  entitled 
to  sue  for  lands  here,  who  were  so  entitled  at  the 
time  of  their  birth,  under  another  government, 
of  which  they  were  then  members,  I  can  readily 
admit  those  to  sue.  In  derogation  from  the  general 
principle  attaching  a  disability  to  aliens  In  this 
respect  to  whom  our  laws  or  treaties  have  yielded 
a  right  to  the  subject  sued  for. 

I  have  thus  given  to  the  treaty  of  peace  a  con- 
struction which  outstrips  and  goes  beyond  the 
actual  case  before  us.  I  have  done  this,  not  only 
because  all  the  aspects  of  the  case  seem  much 
involved  with  each  other,  but  also  for  the  reasons 
before  assigned  for  discussing  somewhat  at  large 
the  pretensions  of  the  antenatl.  My  observations 
are  so  multifarious  and  desultory,  that  I  fear  I 
shall  not  be  fully  understood;  but  I  have  not  time 
to  reduce  them  to  order,  nor  even  to  recapitulate. 

The  construction  of  the  treaty,  which  I  now 
contend  for.  has  been  Impreached.  loudly  inl- 
peached,  as  gaining  nothing  for  the  other  contract- 
ing party,  by  merely  inhibiting  legislative 
confiscations,  while  it  leaves  free  the  ordinary 
laws  of  alienage.  To  this  objection  I  would  answer. 
1st  That  that  construction  fully  satisfies  the 
words  of  the  treaty,  acd  goes  the  full  length  of 
the  actual  powers  of  the  government  of  the  confed- 
eration on  the  subject;  2dly.  That  it  secures 
every  thing  for  the  refugees,  whose  interests  were 
anxiously  attended  to  by  the  British  government 
In  the  formation  of  the  treaty;  8dly.  That  It 
secures  money  and  personal  property  to  whomso- 
ever belonging;  there  being  no  ordinary  laws  in 
any  of  the  states  to  work  a  forfeiture  of  such  prop- 
erty; and,  4thly.  That  if  the  ordinary  laws 
of  alienage  cannot  devest  land  actually  holden 
here  by  British  subjects  at  the  time  of  our  separa- 
tion, (on  which,  however,  I  give  no  conclusive 
opinion,)  my  construction  of  the  treaty  abandons 
no  claims  of  British  subjects  to  lands  In  this  country, 
but  eventual,  contingent  and  unlawful  ones; 
unlawful,  as  being  acquired  at  a  time  when  they 
were  equally  Interdicted  by  the  laws,  and  by  the 
actual  state  of  things  between  the  two  countries: 
and  that  if  our  ordinary  laws  can  devest  such 
lands,  (lands  holden  here  In  1776,)  it  Is  meet  that 
the  British  subjects  should  lose  something  by  the 
war,    when    the     Americans   'lost   every     thing. 
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While  we  arffue  from  what  was  Incumbent  aiK>n 
the  British  ting  to  do,  on  behalf  of  his  people,  we 
ouffht  not  to  lose  sigrbt  of  a  construction  which 
respecu  the  rights  of  the  sovereifirn  states  of 
America,  and  the  actual  temper  and  situation  of 
the  times:  we  ougrht  not  to  stickle  for  liberalities 
in  favour  of  British  subjects,  when  such  were  not 
the  order  of  the  day.  and  have  not.  in  fact,  been 
dealt  out  to  us  by  them.  It  ouffht  not,  however, 
to  be  lost  sifiTht  of  as  abridfiring*  the  extent 
of  this  evil,  (if  it  be  one.  and  is  not  otherwise 
cured.)  that  In  several  of  the  states,  (Pennsylvania, 
I  am  informed,  for  example.)  no  laws  imposing- 
forfeitures  on  account  of  alienage  do  exist,  and 
that,  therefore,  as  to  those  states,  every  possible 
end,  to  be  desired  in  favour  of  British  subjects, 
will  be  attained  by  conflning^  the  confiscations 
Intended  by  the  6th  article  of  the  treaty  to  mean 
legislative  confiscations  merely.* 

I  cannot  dl&miss  this  very  important  subject, 
without  declaring  my  satisfaction  to  find  the  result 
of  my  inquiries  entirely  corroborated  by  affreat 
authority.  A  production  truly  worthy  of  the  pen 
of  the  author  of  the  declaration  of  Independence; 
a  production  which  must  ever  rank  higrh  amonff 
the  most  distinguished  of  diplomatic 
eS7  'dissertations:  which  bears  the  most  evident 
marks  of  the  most  patient  and  laborious 
investigation:  an  essay  which  confounded  the 
British  minister,  and  put  him  to  silence,  cannot 
but  be  considered  by  me  as  a  g-reat  authority. 
Americans  can  never  be  indifFerent  to  a  work 
written  by  Jefferson,  and  sanctioned  by  Wash- 
ington. I  will  even  bring  this  work  into  aCJourt 
of  justice,  infinitely  sooner  than  the  obiter  dicta 
of  judires.  pronounced  without  necessity,  and 
founded  on  no  deliberation.  There  is  no  mag-lc 
In  the  name  or  character  of  judges,  which  will 
Induce  me  to  repel  the  ablest  opinions,  of  the 
irreatest  men,  on  the  most  important  subjects. 
Truth  and  riffht  are  my  objects;  and  I  will  avail 
myself  of  all  practicable  means  to  endeavour  to 
attain  them. 

Mr.  Hammond,  the  British  minister  in  this 
country,  had  made  complaints  on  the  very  subject 
now  before  us;  that  is,  the  subject  of  Infractions 
of  the  treaty  of  peace,  and  had  invited  the  theh 
secretary  of  state  (Mr.  Jefferson)  to  a  discussion. 
He  had  complained,  inter  alia,  of  a  decision,  in 
the  sute  of  Maryland,  on  the  subject  of  alienage. 
In  the  case  of  Harrison's  representatives.  He  had 
complained  of  this  decision*  but  althoug-h  he  was 
conjurinff  up  all  the  infractions  of  the  treaty 
which  the  wit  of  man  could  invent  or  suggest,  he 
did  not  urffe  it  as  an  infraction  of  the  6th  article, 
nor  even,  in  itself,  of  any  article  of  that  treaty. 


•as  the  Supreme  Court  of  the  United  States,  in 
tbe  before  mentioned  case  of  Dawson  v.  (Godfrey, 
seems  to  have  disreg-arded  the  treaty  of  1794,  as 
applying  to  a  descent  to  a  British  alien  in  1793. 
possibly  the  construction  of  that  instrument  in 
favour  of  persons  then  "holding'*  lands,  is  to  be 
restricted  to  cases  in  which  a  beneficial  holding 
was  permitted  by  the  laws  of  some  of  the  states: 
and  if  so.  the  ground  of  that  construction  equally 
applies  to  the  treaty  of  peace,  which  has  no  words 
to  shew  that  interests  other  than  beneficial  inter- 
ests were  intended,  and  may  be  satisfied,  pro  tanto. 
In  such  states  as  allow  aliens  to  hold  lands.~Note 
in  Original  Edition. 


He  did  not  urpe  this  decision,  or  any  other  ded- 
sion,  as  an  infraction  of  that  article  interdicting 
"future  confiscations,"  although  he  undoubtedly 
would  have  done  so,  had  he  concurred  with  the 
plaintiffs'  counsel  in  the  construction  they  now 
contend  for.  He  has  come  into  my  constructioa 
of  the  treaty  in  this  instance,  by  confining  his 
list  of  Infractions  of  the  6th  article  to  leffislatlve 
violations  only;  (see  his  letter,  p.  15.  of  tbe  corres- 
pondence;) he  merely  complained  of  the  decision 
in  Harrison's  case,  as  establishing  a  principle 
which,  taken  in  connection  with  the  laws  of  some 
of  the  states  compelling  creditors  to  receive  lands 
In  payment  of  their  debts,  Infring-ed  the  fourth 
article  of  the  treaty  g-uaran tying  the  bona  fide 
payment  of  British  debts.  He  complained  that 
the  fourth  article  of  the  treaty  was  infringed,  or 
eluded,  by  compellingr  British  subjects  to  receive 
lands  in  payment,  while  the  decisions  on  the  laws 
of  alienage,  did  not  permit  them  to  hold  such  lands. 
(Ibid.  p.  12.)  This,  then,  seems  to  be  the  extent  of 
his  complaint  on  this  head.  Be  that  matter,  bow- 
ever,  as  it  may,  the  secretary  of  state  obtained 
from  the  senators  and  deleg-ates  of  the  state  of 
Maryland,  in  conffress.  the  following  statement 
in  relation  to  that  case  of  Harrison's  representa- 
tives, viz.  "On  the  disclosure  of  facts  made  by  the 
trustees  of  the  will  of  Harrison,  upon  oath;  in 
chancery,  in  consequence  of  the  claim  made  by 
tbe  Attorney- General  in  behalf  of  the  state,  the 
Chancery  Court  determined  it.  in  behalf  of  the 
state,  it  is  believed,  on  this  principle,  that  however 
Great  Britain  miffbt  consider  the  antenatl  as  sub- 
jects bom,  and  that  they  could  not  devest  them- 
selves of  inheritable  qualities,  yet  that  the  principle 
did  not  reciprocate  on  America,  as  those  antenatl 
of  Great  Britain  could  never  be  considered  as 
subjects  born  of  Maryland.  The  legislature,  how- 
ever, took  the  matter  up,  and  passed  an  act 
relinquishing  any  right  of  the  state,  and  directing- 
the  intention  of  the  testator  to  take  effect,  notwith- 
standing such  right  It  is  conceived  that  this 
was  a  liberal  and  voluntary  act.  on  the  part  of 
the  legislature,  in  behalf  of  Harrison's  represen- 
tatives, who  are  at  liberty  to  pursue  their  claim.'*(a) 

Mr.  Jefferson,  the  secretary,  taking*  up  this  case, 
upon  the  above  report,  observes:  "The  case  of 
Harrison's  representatives,  in  the  Court  of  Chan- 
cery of  Maryland,  is  in  the  list  of  infractions. 
These  representatives  being*  British  subjects,  and 
the  laws  of  this  country,  like  those  of  England,  not 
permittiniT  aliens  to  hold  lands,  the  question  was. 
whether  British  subjects  were  aliens.  They 
declared  that  they  were;  consequently,  that  they 
could  not  take  lands:  and.  consequently,  also,  that 
the  lands  in  this  case  escheated  to  the  state. 
Whereupon  the  lesrislature  Immediately  interposed, 
and  pateed  a  special  act,  allowing  the  beneflu  of 
succession  to  the  representatives.  But  had  they 
not  relieved  them,  the  case  would  not  have  come 
under  the  treaty,  as  there  is  no  stipulation,  in  that, 
doinff  away  the  laws  of  alienagre,  and  enabling*  tbe 
members  of  each  nation  to  inherit  or  hold  lands 
in  the  other."  (b) 

I  conclude,  sir.  as  the  best  result  of  my  judgment, 
that  the  law  of  this  case  is  in  favour  of  the  defend- 
ant, and  that  the  judg*mentof  the  District  Court 
should  be  affirmed. 


(a)  Documents,  p.  96. 

(b)  Jefferson's  letter,  p.  86. 
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ABATBBIENT. 
1.  A  plea  in  alMLtement  ouflit  not  to  be  receWed 
to  set  aside  an  office  judgment,  unless  it  be  of  mat- 
ter wbicb  arose  puis  darrein  continuance. 

Bradley  r.  Welch,  284 

ABEYANCE. 
1.  See  Infant,  No.  5,  6. 
Templeman  y.  Steptoe,  S89 

ACCOUNT. 

1.  When  an  account  of  an  executorship  or  admin* 
istration  has  been  regularly  made  up,  and  the 
estate  thereupon  delivered  oyer  to  the  legatees  or 
distributees,  the  executor  or  administrator  need  not 
be  a  party  to  a  suit  against  such  legatees  or  distribu- 
tees for  contribution. 

Hooper  and  Wife  y.  Royster  and  Wife,  llO 

2.  An  executor  haying  delivered  up  the  estate 
generally,  and  the  management  thereof,  to  one  of 
the  residuary  legatees,  for  his  benefit  and  that  of 
his  CO- legatee:  nine  years  and  ten  months  having 
afterwards  elapsed  before  he  was  summoned  to 
render  an  account:  the  greater  part  of  his  executor- 
ship having  moreover  been  during  the  revolutionary 
war:  and  the  settlement  taking  place  after  his 
death:  it  was  held  unreasonable  rigour  to  exact 
voachers  for  many  items  in  his  account  which  ap- 
peared probably  Just,  though  not  supported  by 
proof. 

Fitzgerald.  Ex*r  of  Jones,  v.  Jones,  160 

8.  Where  the  failure  to  bring  an  executor  to  a 
settlement  appears  to  have  proceeded  from  neg- 
lect of  the  residuary  legatees,  without  any  wilful 
default  on  his  part.  Interest  ought  not  to  be  charged 
on  tbe  balance  due  from  him  to  the  estate,  except 
from  the  date  of  the  decree:  neither,  in  such  case, 
ought  interest  to  be  allowed  him  on  payments  to 
the  legatees  l>efore  the  decree:  though  made  in 
bonds  which  carried  interest.  lb. 

4.  Under  circumstances  a  commission  of  7 1-2  per 
cent,  may  be  allowed  an  executor  on  all  his  receipts 
and  disbursements:  the  real  and  personal  estate 
baying,  in  obedience  to  the  directions  of  the  will, 
been  kept  together  and  managed  by  him.  lb. 

5u  On  asettlementof  accounts  in  a  Court  of  Equity, 
a  decree  will  be  rendered,  against  a  plaintiff,  for  a 
balance  of  account  appearing  due  to  a  defendant. 

lb. 
6l  During  the  pendency  of  a  suit  in  Chancery,  a 
settlement  of  accounts  between  the  parties  having 
l>een  made,  and  reported  to  the  court:  but.  after- 
wards, by  mutual  consent,  a  new  order  of  reference 
being  made:  the  commissioner  was  not  precluded 
from  examining  the  accounts  generally,  and  cor- 
recting any  error  therein :  especially,  as  it  appeared 
that  the  party  who  was  benefited  by  such  error  had 
torn  his  own  signature,  and  that  of  the  other  party, 
from  the  settlement 

Todd  V.  Bowyer,  447 

630  ♦ACTION. 

1.  Cannot  be  maintained  on  an  administra- 
tion bond,  nntil  a  devastavit  has  been  established 
t>y  means  of  a  second  suit  after  a  judgment  against 
(be  executor  or  administrator  as  such. 

Gordon *s  Adm'rs  v.  The  Justices  of  Frederick.   1 
2.  Covenant  (as  well  as  debt)  Ites  on  a  bond  with 
collateral  condition. 

Ward  V.  Johnston,  45 

3L  As  to  the  method  of  assigning  breaches  in  such 

action  of  covenant  .  lb. 

4.  See  Debt  No.  1. 

Iferedith's  Adm'x  v.  Duval.  76 

5.  If  a  prisoner  depart  from  the  prison  rules  by 
an  illegal  discharge  from  the  sheriff,  the  creditor, 
having  an  assignment  of  the  bond  for  keeping  the 
x-nles.  has  his  election  to  bring  suit  upon  it  or  to  sue 
tlie  sheriff.  lb. 

6.  In  an  action  on  such  bond,  the  plaintiff  in  only 
reanired  to  show  a  departure  from  the  rules:  the 
l^nrden  of  proof  then  devolves  on  the  defendant  to 
sliow  that  the  prisoner  was  discharged  by  due  course 
of  law.  lb. 

7.  A  husband  surviving  his  wife  (or,  in  case  of  his 
death  afterwards,  his  executor  or  administrator) 
may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  before  the  marriage,  or  for 


their  joint  benefit  afterwards;  notwithstanding  he 
did  not  take  administration  on  her  estate. 

Chichester's  Ex'x  v.  Vass's  Adm*r.  08 

8.  The  taking  in  execution  the  body  of  one  of  two 
joint  obligors  is  no  satisfaction  of  the  debt  and 
does  not  bar  an  action  against  the  other  obligor. 

Atwell's  Adm'rs  v.  Towles.  176 

9.  See  Vendor  and  Vendee,  No.  7. 

Hull  V.  Cunningham's  Ex'r,  880 

la  Same  point  decided  as  in  Leftwlch  y.  Berkeley, 
1  H.  &  M.  61. 

Saunders  v.  Wood,  406 

11.  Assumpsit  for  use  and  occupation  of  land  by 
permission  of  the  plaintiff,  lies  on  an  implied  as 
well  as  express  promise. 

Sutton  V.  Mandeville.  407 

12.  If,  in  a  suit  upon  a  prison-bounds  bond,  a  court 
of  competent  jurisdiction  adjudge  the  bond  void: 
the  plaintiff  may  sue  the  sheriff,  without  appealing 
from  the  judgment  though  erroneous. 

Hooe  V.  Tebbs  and  Wife.  501 

15.  In  such  case,  the  sheriff,  though  not  a  party 
to  the  suit  on  the  bond.  Is  bound  by  the  judgment 
unless  he  can  prove  It  was  obtained  by  collusion. 

lb. 
14.  See  Escape.  No.  1.  lb. 

16.  It  seems,  that  a  prison-bounds  bond,  taken 
payable  to  the  plaintiff,  is  good  at  common  law,  and 
an  action  may  be  maintained  upon  It  lb. 

16.  Quaere,  whether  it  be  not  also  good  under  the 
act  of  Assembly.  lb. 

17.  See  Debtor,  No.  8. 

Dangerfleld  v.  Rootes,  589 

18.  See  Mutual  Assurance  Society,  No.  1, 8. 
Qreenhow  v.  Barton,  50O 

ACTS  OF  ASSEMBLY. 

1.  An  assignment  made  after  the  act  of  1796, 
by  which  bonds  with  collateral  conditions  were 
made  assignable,  is  good,  though  the  bond  was 
dated  before  that  act 

Meredith's  Adm*xv.  Duval,  7(( 

2.  By  virtue  of  the  84th  section  of  the  District 
Court  law  of  1792,  the  copies  therein  allowed,  are 
good  evidence  in  suits  brought  since  that  act  took 
effect:  although  the  filing  of  the  originals  was 
before  that  time. 

Atweirs  Adm*rs  v.  Towles,  17& 

8.  Interest  on  costs  could  not  properly  be  allowed 

under  the  act  of  1808.  Rev.  Code,  v.  8.  p.  80,  c  28,  s.  5. 

So  decided  in  M*Rea  v.  Brown,  mentioned  in  note 

to 

Atweirs  Adm'rs  v.  Towles.  179 

4.  As  to  the  construction  of  the  acts  of  descents 
and  distributions,  in  the  case  of  an  Infant  dyings 
Intestate.    See  Infant  No.  I,  8,  8. 

Dilliard  v.  Tomlinson,  &c.,  18S 

6.  By  the  act  of  compromise,  passed  the  10th  of 
December,  1796.  the  title  of  Denny  Fairfax,  and  of 
those  who  claim  under  him,  to  such  of  the  lands 
in  the  Northern  Neck  as  were  waste  and  unappro- 
priated at  the  time  of  the  death  of  Lord  Fairfax 
was  clearly  extinguished. 

Hunter  v.  Fairfax's  Devisees,  218 

6i  Quaere,  were  the  several  acts  of  Assembly,  re- 
specting the  mode  of  acquiring  titles  to  waste  and 
unappropriated  lands  In  the  Northern  Neck,  equiva- 
lent to  an  Inquest  of  office,  and  sufficient  to  author- 
ize grants  of  the  said  lands  by  the  Ck>mmon wealth, 
independently  of  the  said  act  of  compromise?      lb. 

7.  Construction  of  the  5th.  6th  and  7th  sections  of 
the  act  **to  reduce  into  one  the  several  acta  direct- 
ing the  course  of  descents." 

Templeman  v.  Steptoe.  889 

8.  See  Descents.  No.  5,  6.  7.  lb. 
0.  Construction  of  the  Sd  section  of  the  act  to  sup- 
press duellingr 

Leigh's  case,  408 

10.  Construction  of  the  statute  to  prevent  frauds 
and  perjuries. 

Henderson  v.  Hudson,  510 

ADJOURNMENT. 
See  Depositions,  No.  8,  4. 
Marshall  v.  Frisbie, 

ADMINISTRATION. 
See  Executors  and  Administrators. 
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AD  QUOD  DAMNUM. 
See  MilU. 

AFFIRMANCE. 
1.  If  a  court  fflye  a  ligrht  judgment  for  a  wroas* 
reason,  icouirtit.  neyertheless,  to  be  affirmed. 

Newell  V.  Wood.  566 

AGENT. 

1.  A  purchaainff  aarent  Is  a  competent  witness  to 
prove  that  bis  principal  bad  notice  of  an  encum- 
brance, notwitbstandiuir  such  aarent  Joined  in  a 
deed  conyeyiuff  tbe  property  to  tbe  principal  free 
from  tbe  claim  of  any  person  whatsoever :  for  tbe 
vendor  himself  may  be  purchasing  apentforthe 

vendee  by  bis  appointment,  and  the  vendee. 
681     by  constituting  him  his  affent.  *makes  him  a 
competent  witness  to  prove  the  notice. 
Blair  V.  Owles.  38 

2.  See  Attorney  in  Fact,  No.  l.  2, 8.  338 
Betts  V.  Cralle,                                                       238 

8.  See  Depositions.  No.  8. 

Marshall  v.  Frisbie,  247 

4.  A  landlord,  by  his  agent,  may  levy  a  distress, 
but  cannot  sell  the  distrained  effects. 

Smiths  v.  Ambler,  506 

AGREEMENT. 

1.  Where  a  Judflrment  has  been  confessed  by  a 
principal,  the  security  (if  farther  proceedings  are 
bad  ag-ainst  him)  ought  to  be  permitted  to  plead 

fiuis  darrein  continuance,  that  such  confession  of 
ndgment  was  by  virtue  of  an  agreement  (to  which 
the  security  was  not  a  party)  that  a  stay  of  execu- 
tion should  be  allowed  the  principal. 

Ward  V.  Johnston,  45 

2.  Quaere,  whether  such  plea,-  If  demurred  to, 
would  be  good  at  law;  or  whether  the  proper  rem- 
edy is  in  equity?  lb. 

8.  See  Ck)ntract,  No.  8,  4,  5,  6. 
Chichester's  Ez'x  v.  Vass*s  Adm'r,  08 

4.  See  Attorney  in  Pact,  No.  1.  & 

Betts  V.  Cralle,  288 

5.  See  Ck)ntract,  No.  8,  0. 

Lewis  V.  Madisons,  808 

6.  See  Equity,  No  18.  lb. 

7.  See  Purchaser.  No.  0, 10. 

Hull  V.  Cunningham's  Ez'r,  880 

8.  A  purchaser  who  buys  a  tract  of  land  as  con- 
taining so  many  acres,  more  or  less,  and  agrees  to 
take  upon  himself  the  risk,  as  to  lines,  or  quantity, 
(appearing  also  better  acquainted  with  the  land 
than  the  vendor,  against  whom  there  is  no  proof  of 
fraud.)  is  not  entitled  to  any  relief  in  equity,  for  a 
loss  relating  to  the  risk  undertaken.  lb.,      386 

0.  See  note  to  the  same  case,  888 

10.  See  Covenant,  No.  4. 

Austin's  Adm'z  v.  Whitlock*s  Ex'rs,  487 

11.  See  vendor  and  Vendee,  No.  10,  II,  12,  18. 
Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 

&  Heirs,  493,  500 


ALIENS. 
I.  See  Treaty,  No.  1. 
Hunter  v.  Fairfax's  Devisee, 


218 


AMENDBiENT. 

1.  A  judgment  at  rules  in  the  clerk's  office  of  a 
County  Court  ought  to  be  entered  as  of  the  last  day 
of  the  succeeding  quarterly  term:  but,  if  It  be  en- 
tered as  at  rules  only,  it  is  merely  a  clerical  mis- 
prision, and  therefore  amendable. 

Digftes's  Ex'r  v.  Dunn's  Ex'r,  56 

2.  In  ejectment,  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the  practice 
is  to  grant  leave  to  amend  the  declaration  by  en- 
larging the  term. 

Hunter  v.  Fairfax's  Devisee,  218 

3.  A  sheriff  may  be  permitted,  by  order  of  Court, 
to  make  a  return  upon  an  execution,  or  to  amend 
IL  according  to  the  truth  of  the  case,  at  any  time 
after  the  return  day. 

Bullitt's  Ex'rs  V.  Winstons.  260 

ANSWER. 

1.  An  answer  filed  in  the  name  of  one  of  three  ex- 
ecutors, (the  decree  being  in  favour  of  the  plaintiff.) 
is  not  to  be  Uken  as  their  Joint  answer:  notwith- 
standing the  clerk  in  the  transcript  of  the  record 
says  that  they  appeared  by  counsel,  and  filed  their 
answer,  and  no  steps  were  taken  to  compel  a  further 
answer  from  them.  , 

Chinn  V.  Heale,  68 

2.  An  answer  in  Chancery  (though,  in  form,  re- 
sponsive to  a  question  put  in  the  bill)  is  not  evidence, 
where  it  asserts  a  right,  affirmatively,  in  opposition 
to  the  plaintiff's  demand;  but  tbe  defendant  is  as 
much  lx)und  to  establish  such  assertion  by  inde- 
pendent testimony,  as  the  plaintiff  is  to  sustain  his 
bill. 

Paynes  v.  Coles,  878 


8.  An  issue  out  of  C!hancery  ought  not  to  be  di- 
rected to  try  a  claim  altogether  unsupported  by 
testimony,  or  a  title  not  alleged  in  the  bill,  but  sug- 
gested in  the  answer,  without  proof.  lb. 

APPEAL. 

1.  On  an  appeal  from  an  interlocutory  decree,  if 
proper  parties  to  the  suit  appear  to  be  wanting,  tbe 
Court  of  Appeals  will  not  leave  it  to  the  Chancellor, 
but  will  itself  direct  such  parties  to  be  made. 

Hooper  and  Wife  v.  Royster  and  Wife.  1 10 

2.  An  appeal,  having  been  improvidently  granted, 
was  dismissed  on  motion  five  jr ears  after  it  was  en- 
tered on  the  docket 

Clarke  v.  Conn.  160 

3.  On  an  appeal  in  a  mill  case,  the  party  prevailing 
ought  to  be  allowed,  in  the  bill  of  costs,  the  mileage 
and  attendance  of  his  witnesses  summoned  to  tbe 
Court  of  Error:  though  the  Court  determined  on 
viewing  the  record  only,  and  therefore  did  not  ex- 
amine the  witnesses. 

Eppes  V.  Cralle,  258 

4.  An  appeal  from,  or  supersedeas  to,  an  order 
quashing  an  execution  against  two  defendants,  need 
not.  if  one  of  them  die,  be  revived  against  his  rep- 
resentative, but  should  be  proceeded  on  as  to  tne 
other  only. 

Bullitt's  Ex'rs  v.  Winstons,  260 

5.  Upon  an  appeal  from  a  decree  in  Chancery,  an 
error  to  the  injury  of  the  appellee  ought  to  be  cor- 
rected, although  be  did  not  appeal. 

Day  V.  Murdoch,  460 

6i  SeeCourtof  Appeals.  General  Rule  of,  relating 

to  the  correction  of  such  errors  as  operate  to  tbe 

injury  of  the  appellee.  lb.  in  note 

7.  If.  in  a  suit  upon  a  prison-bounds  bond,  a  (^nrt 
possessing  competent  jurisdiction  adjudge  tbe  bond 
void,  the  plaintiff  may  sue  the  sheriff  without  ap- 
pealing from  the  judgment,  though  erroneous. 

Hooe  v.  Tebbs  and  Wife.  601 

8.  See  Appeals,  (Court  of.)  No.  6. 

Newell  V.  Wood,  556 

0.  Ifa  Court  give  a  right  judgment  for  a  wrong 
reason,  it  ought,  nevertheless,  to  be  affirmed.        lb. 

la  In  reviewing  a  judgment  by  default  on  a  forth- 
coming bond,  the  Appellate  Court  will  compare 
682     *it  with  the  execution  on  which  it  was  taken. 
Glascock's  Adm'x  v.  Dawson.  606 

APPEALS,  (COURT  OF.) 

1.  See  Certiorari.  No.  l. 

Hooper  and  Wife  v.  Royster  and  Wife,  1 19 

8.  See  Appeal.  No.  1. 

8.  Neither  consent,  nor  long  acquiescence  of  par- 
ties can  give  the  Court  of  Appeals  jurisdiction.  A  a 
appeal,  therefore,  (having  been  improvidently 
granted.)  was  dismissed  on  motion,  five  years  after 
it  was  entered  on  the  dockeL 

Clarke  v.  Conn,  160 

4.  See  Appeal.  No.  5. 

Day  V.  Murdoch,  460 

5.  General  rule  relating  to  correction  of  errors. 

lb.  in  note 

6.  The  Court  of  Appeals  has  jurisdiction  to  revise 
any  judgment  on.  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  by  law. 

Newell  V.  Wood,  556 

APPEARANCE. 

1.  Where  two  defendants  have  appeared  and 
pleaded,  an  entry  in  the  record  that  "the  parties 
came.  &c..  and  the  defendant  L  acknowledged  the 
plaintiff's  action,  and  therefore  Judgment  against 
the  said  defendants."  must  be  understood  as  a  J  udff- 
ment  against  both  on  the  confession  of  one.  and 
therefore  erroneous. 

Ward  V.  Johnston.  46 

2.  Where  appearance  bail  la  required,  the  defend- 
ant cannot  appear  at  the  rules,  without  giving  spe- 
cial bail. 

Bradley  v.  Welch,  284 


See  Appeal. 


APPELLEE. 


ARBITRAMENT. 


1.  The  plea  of  "arbitrament  and  award"  (in  so 
many  words)  is  a  mere  nullity. 

Harrison  v.  Brock,  28 

ASSETS. 

1.  A  simple  contract  creditor,  having  obtained  a 
Judgment  by  default  against  an  executor,  cannot 
maintain  a  suit  in  equity,  for  marshalling  assets, 
against  devisees  of  the  landed  property,  until  he 
has  fully  prosecuted  his  claim  at  law,  against  tbe 
executor  and  his  securities. 

Mason's  Devisees  v.  Peter's  Adm'rs.  487 

2.  A  judgment  by  default,  against  an  executor,  is 
prima  facie  admission  of  assets.  lb. 
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3.  See  Executors  and  Administrators,  No.  14. 

4.  See  Equity,  No.  28. 


lb. 
lb. 


ASSIGNMENT. 

1.  An  asslsmment  made  after  the  act  of  1795,  by 
-which  bonds  with  collateral  conditions  were  made 
assignable.  Is  good,  though  the  bond  was  dated  be- 
fore that  act 

Meredith's  Adm'x  v.  DnyaJ,  76 

2.  A  bond  for  keeping  the  prison  rules  should  be 
taken  to  the  sheriff  for  the  time  being,  and  his  suc- 
cessors in  office:  not  his  executors,  administrators 
or  assigns. 

Meredith's  Adm*x  v.  Duval.  76 

3.  But  such  bond,  though  taken  to  the  sheriff,  as 
such,  and  to  "his  executors,  administrators  or  as- 
signs." may  be  assigned  by  him  to  the  creditor: 
and  a  suit  may  be  maintained  upon  it  lb. 

4.  Quaere,  can  such  a  bond,  so  taken,  be  assigned 
to  th^  creditor  by  the  succeeding  sheriff?  lb. 

5.  If  the  prisoner  depart  from  the  rules  by  an 
illegal  discharge  from  the  sheriff,  the  creditor,  hav- 
ing' an  assignment  of  the  bond,  has  his  election  to 
brinsr  suit  upon  it  or  to  sue  the  sheriff.  lb. 

6l  See  Bond,  No.  18,  14. 

Atwell's  Adm'rs  V  Towles.  175 

7.  As  to  the  nature  of  the  proof  requisite  to  affect 
an  assignee,  without  notice,  by  an  equity,  see 

Mayo  V.  Giles's  Adm'r,  638 

ASSUMPSIT. 

1.  An  award  made  pendente  lite  cannot  be  given 
in  evidence  upon  the  plea  of  non  assumpsit 

Harrison  v.  Brock,  28 

2.  Assumpsit,  for  use  and  occupation  of  land  by 
permission  of  the  plaintiff,  lies  on  an  implied  as  well 
as  express  promise. 

Sutton  V.  Maude ville.  407 

ASSURANCE  SOCIETY. 
See  Mutual  Assurance  Society. 

ATTORNEY  AT  LAW. 

1.  The  practice  of  law  Is  not  an  office,  or  place, 
under  the  Commonwealth. 

Lfeigh's  case,  488 

2.  An  attorney  at  law  Is  not  bound,  as  a  requisite 
to  his  admission  to  the  bar  of  any  Court,  to  take  the 
oath  prescribed  by  the  8d  section  of  the  act  to  sup- 
press duelling.  lb. 

ATTORNEY  IN  FACT. 

1.  If  an  attorney  in  fact  undertake  to  have  a. tract 
of  land  (with  the  situation  of  which  he  does  not  pro- 
fess tilmself  personally  acquainted)  surveyed  for  a 
part  thereof,  and  upon  terms  "in  case  the  land  can- 
not be  found,  to  have  a  proportional  part  of  the 
damages  which  may  be  recovered  by  his  employer 
of  the  person  of  whom  he  bought,  and  a  proportional 
part  of  his  expenses  paid."  he  is  not  bound  to  have 
it  done  at  all  events:  but  only  to  a  faithful  perform- 
ance, according  to  tne  best  Information  he  can  ob- 
tain. 

Betto  V.  Cralle.  288 

2.  In  this  case,  therefore,  the  attorney  in  fact  be- 
ing- imposed  upon  by  the  County  Surveyor,  and.  in 
consequence  of  such  imposition,  having  a  survey 
made  of  land  not  purchased  by  his  employer,  was 
13 eld  not  responsible  for  his  mistake,  and  not  thereby 
t>arred  of  his  claims  under  the  contract.  lb. 

a  But  after  the  survey,  the  employer  having  exe- 
<cated  a  bond  to  the  attorney  to  make  him  a  convey- 
ance of  part  of  the  land  so  surveyed;  and 
eS8  having  snatched  and  torn  the  bond  so*given: 
for  which  trespass  a  suit  was  threatened;  and, 
t.bereupon.  having  given  two  bonds  for  money,  in 
fall  satisfaction  for  tearing  the  above  bond,  and 
:for  the  attorney's  services;  the  last-mentioned 
lK>nds  were  considered  as  a  bar  to  any  claim  of  the 
attorney  under  the  original  contract  and  adjudged 
'iralld  and  obligatory,  notwithstanding  the  mistake 
In  the  survey  was  not  discovered  until  after  those 
l>onds  were  executed. 

Betts  V.  Cralle.  238 

4.  A  landlord,  by  his  agent  may  levy  a  distress, 
imt  cannot  sell  the  distrained  effects. 

Smiths  V.  Ambler,  606 

AUTHORITY. 
1.  An  authority    given  by  law    to    any    officer, 
^vv'hereby  the  estates  or  Interests  of  other  persons 
TEiay  be  forfeited  or  lost  must  be  strictly  pursued 
i  D  every  instance. 

Yancey  v.  Hopkins,  419 

AWARD. 

1.  An  award,  made  pendente  lite,  cannot  be  given 
ixi  evidence  upon  the  plea  of  non  assumpsit 

Harrison  v.  Brock,  22 

2.  The  plea  of  "arbitrament  and  award"  (In  so 
xzxany  words)  is  a  mere  nullity,  and  no  evidence 


should  be  received  to  support  It  notwithstanding 
the  plaintiff  replied  generally.  lb. 

BAIL. 
1.  Where  appearance  ball  Is  required,  the  defend- 
ant cannot   appear  at  the    rules,  without  giving 
special  ball. 

Bradley  v.  Welch,  284 

BAR. 

1.  The  taking  in  execution  the  body  of  one  of  two 
joint  obligors  Is  no  bar  to  an  action  against  the 
other  obligor. 

Atwell's  Adm'rs  v/  Towles,  175 

2.  See  Attorney  In  Fact  No.  1,  2,  3. 

Betts  V.  Cralle,  238 

BARGAIN  AND  SALE. 
I.  A  patentee  of  land,  without  personally  enter- 
ing upon  It,  has  such  seisin  as  may  be  transferred 
and  continued  by  deed  of  bargain  and  sale:  but  if 
his  seisin  be  Interrupted  by  the  actual  entry  and 
adverse  possession  of  another,  he  cannot,  while  out 
of  possession,  convey  by  bargain  and  sale  such  a 
title  as  will  enable  the  bargainee  to  recover  in 
ejectment 

Clay  V.  White.  162 

BILL  IN  CHANCERY. 
See  Equity. 

1.  A  decree,  dismissing  so  much  of  a  bill  as  claims 
one  of  two  separate  subjects  In  controversy,  and.  as 
to  the  other,  determining  also  the  rights  of  the 
parties,  but  directing  an  account  to  be  taken.  Is  not 
flnai  In  anv  respect  between  the  parties  retained  In 
Court  and  their  legal  representatives,  but  subject 
to  revision  and  alteration  In  every  part  at  any 
time  before  a  final  decree  ;  without  the  necessity  of 
a  bill  of  review. 

Temple  man  v.  Steptoe.  339 

2.  See  Dower,  No.  I,  2,  p.  554,  note:  and  same  note, 
p.  555. 

BOND. 

1.  An  action  cannot  be  maintained  on  an  admin- 
istration boDd.  until,  after  a  judgment  against  the 
executor  or  administrator  as  such,  a  devastavit  has 
been  established  by  means  of  a  second  suit 

Gordon's   Adm'rs  v.  The  Justices  of  Fred- 
erick, 1 

2.  Covenant  (as  well  as  debt)  lies  on  a  bond  with 
collateral  condition. 

Ward  V.  Johnston,  45 

3.  As  to  the  method  of  assigning  breaches  In  such 
action  of  covenant'  lb. 

4.  A  co-obligor.  In  a  joint  and  several  bond,  may 
(though  described  as  a  security)  be  considered  as 
stipulatiug  for  the  performance  of  the  condition: 
the  words  being  '*if  the  above  bound  L.,  and  W.  his 
security,  shall,  Ac.,  then  this  obligation  to  be  void." 
&c.  lb. 

5.  A  bond  being  given  to  make  a  title  to  a  particu- 
lar tract  of  land,  "to  contain  a  certain  number  of 
acres."  but  not  binding  the  obligors  to  convey  any 
other  specific  lands  to  make  good  a  deficiency:  the 
only  remedy  for  such  deficiency  Is  a  proportional 
compensation  In  money,  according  to  the  price 
agreed  on  for  the  whole  tract,  with  lawful  Interest 
from  the  time  the  same  was  pa3*able. 

Chlnn  V.  Heale,  63 

6  In  debt  on  a  bond.  If  the  defendant  crave  oyer, 
and  then  plead  "conditions  performed."  he  cannot 
take  advantage  of  a  variance  between  the  declara- 
tion and  bond;  and,  though  the  plaintiff  declare 
against  one  of  several  obligors,  without  stating 
that  they  were  severally  bound,  yet  If  the  bond 
appear  to  be  joint  and  several.  It  Is  sufficient 

Meredith's  Adm'x  v.  Duval,  76 

7.  An  assignment  made  after  the  act  of  1795,  by 
which  bonds  with  collateral  conditions  were  made 
assignable.  Is  good,  though  the  bond  was  dated 
before  that  act  lb. 

8.  A  bond  for  keeping  the  prison  rules  should  be 
taken  to  the  sheriff  for  the  time  being,  and  his 
successors  In  office;  not  his  executors,  administra- 
tors or  assigns.  lb. 

9.  But  such  bond,  though  taken  to  the  sheriff  as 
such,  and  to  "his  executors,  administrators  or 
assigns,"  may  be  assigned  bv  him  to  the  creditor: 
and  a  suit  may  be  maintained  upon  It  lb. 

10.  Quaere,  can  such  a  bond,  so  taken,  be  assigned  to 
the  creditor  by  the  succeeding  sheriff?  lb. 

11.  If  the  prisoner  depart  from  the  rules  by  an 
Illegal  discharge  from  the  sheriff,  the  creditor, 
having  an  assignment  of  the  bond,  has  his  election 
to  bring  suit  upon  It.  or  to  sue  the  sheriff.  lb. 

12.  In  an  action  on  such  bond,  the  plaintiff  Is  only 
required    to    shew    a    departure     from    the 

684     •rules:  the  burden  of  proof  then  devolves  on 
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the  defendant  to   shew    that  the  prisoner  was 
discharared  by  dne  coarse  oJ;  law. 

Meredith's  Adm'x  v.  Duyal,  76 

18.  At  tbe  foot  of  a  bond,  with  a  penalty  and  con- 
dition in  the  usual  foi  m.  siffned  and  sealed  by  I.  S., 
a  writlnsr  is  signed  and  sealed  by  T.  A.,  in  the  follow- 
ing words:  "I,  T.  A.,  join  in  the  above  obligation 
with  I.  S..  and  am  his  security  for  the  above  sum  of 
,"  (mentioning  the  sum  specified  in  the  condi- 
tion,) this,  it  seems,  is  a  Joint  obligation:  and  Judg- 
ment may  be  rendered  against  T.  A.  for  the 
penalty,  to  be  discharged  by  the  sum  in  the  con- 
dition, with  interest 

Atweirs  Adm'rs  v.  Towles,  176 

14.  An  assignment  of  such  an  instrument,  by  the 

words,  "I  assign  the  within  obligation,*'  is  a  good 

assignment  of  the  claim  upon  T.  A.  as  well  as  I.  S. 

lb. 
16.  QuaBre,  whether  a  declaration  against  the 
administrator  of  one  of  two  Joint  obligors,  averring 
that  neither  the  defendant,  nor  the  other  obligor, 
nor  any  representative  of  his  had  paid  the  debt; 
(without  stating  that  such  other  obligor  was  dead, 
or  that  the  defendant's  intestate  had  survived  him;) 
and  alleging,  in  assigning  the  breach,  that  right  of 
action  had  accrued  under  the  premises,  against  the 
defendant's  intestate,  (without  setting  forth  in 
wbat  manner,)  be  good  after  verdict?  lb. 

16.  In  an  action  of  debt  on  a  bond,  the  Judgment 
is  always  entered  for  the  penalty,  to  be  discharged 
by  the  principal  and  interest:  and,  if  that  exceed 
the  penalty,  the  defendant  has  his  election,  and 
may  satisfy  it  by  paying  the  penalty.  lb. 

17.  The  taking  in  execution  the  body  of  one  of 
two  Joint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obligor. 

lb. 
la  See  Attorney  in  Fact  No.  1,  2,  S. 
Betts  V.  Cralle.  S38 

19.  See  Vendor  and  Vendee.  No.  7. 

Hull  V.  Cunningham's  Bx'r,  880 

20.  Same  point  decided  as  in  Lef twlch  v.  Berke- 
ley, 1  H.  &  M.  61. 

Saunders  v.  Wood,  .    406 

Newell  V.  Wood,  666 

21.  A  scroll  annexed  to  a  signature  is  not  sufQcient 
to  make  a  sealed  instrument,  unless  it  appear,  from 
some  expression  in  the  body  of  the  instrument,  that 
it  was  intended  as  such. 

Austin's  Adm'x  v.  Whitlock's  Ex'rs,  487 

22.  See  Prison  Rules,  No.  8,  9,  10,  11. 

Hooe  v.  Tebbs  and  Wife,  601 

28.  Although  the  assignee  of  a  bond,  with  or  with- 
out notice,  takes  it  subject  to  all  the  equity  of  the 
obligor,  yet  such  equity  must  be  clearly  and  mani- 
festly established  by  proof,  before  it  shall  afiect  an 
assignee  without  notice:  especially,  if  the  obligor, 
after  the  assignment  promise  payment  of  the  full 
amount  of  the  bond  to  the  assignee. 

Mayo  V.  Giles's  Adm'r,  688 

24.  The  Court  of  Appeals  has  Jurisdiction  to  revise 
any  judgment  on  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  by  law. 

Newell  V.  Wood,  656 

26.  A  landlord  is  not  entitled  to  the  summary 
remedy  by  motion,  on  a  three  months'  replevin 
bond ;  unless  it  appear  that  such  bond  was  taken  by 
a  sheriff,  or  other  officer  legally  authorized  to 
make  distress,  and  sell  the  distrained  effects. 

Smiths  V.  Ambler,  606 

26.  See  Forthcoming  Bond,  No.  1,  2. 
Glascock's  Adm'x  v.  Dawson,  606 

BOUNDARIES. 
1.  In  ejectment,  if  the  Jury  find  a  special  verdict, 
shewing  the  plaintiff  entitled  to  a  certain  number 
of  acres,  part  of  the  tract  sued  for;  and  do  not 
specify  the  boundaries  of  such  part  with  so  much 
precision  as  that  possession  thereof  may  with  cer- 
tainty be  delivered;  a  venire  de  novo  ought  to  be 
awarded. 

Clay  V.  White,  162 

BREACHES. 

1.  In  an  action  of  covenant  on  a  bond  with  collat- 
eral condition,  if  there  be  no  stipulation,  by  articles, 
or  In  the  condition  itself,  that  it  shall  be  performed, 
the  breach  assigned  should  be  the  falling  to  pay 
the  penalty:  but  where  such  stipulation  is  either 
expressed  or  Implied,  the  failing  to  perform  the 
condition  may  be  assigned  as  the  breach. 

Ward  V.  Johnston,  16 

2.  See  Declaration,  No.  4. 

Atwell's  Adm'rs  V.  Towles,  176 

3.  See  Covenant,  No.  4. 

Austin's  Adm'x  v.  Whitlock's  Ex'rs.  487 

BREACH  OF  TRUST  AND  CONFIDENCE. 
I.  Is  a  circumstance  from  which  fraud  may  be 
presumed. 

Whitehorn  and  Wife  v.  Hlnes  and  others,       667 


BRITISH  SUBJECTS. 
1.  See  Treaty.  No.  1. 
Hunter  v.  Fairfax's  Devisee,  Z19 

CAVEAT. 
1.  In  cases  In  which  the  regular  remedy  is  by 
caveat,  a  Court  of  Equity  may  entertain  Jurl8dlc> 
tlon,  under  circumstances  which  render  its  inter- 
position Just  and  proper,  but  such  circumstances- 
must  be  made  to  appear  to  the  satisfaction  of  the 
(3ourt 

Depew  V.  Howard  and  Wife,  SOS- 

CERTAINTY. 

1.  Quaere,  whether  an  entry,  for  a  certain  number 
of  acres,  "on  the  waters  of  Glade  creek,  Joining  the 
lines  of  I.  H.*s  land,  and  the  locator's  own  land  oa 
W.'s  run."  be  sufficiently  certain? 

Depew  V.  Howard  and  Wife,  20S- 

2.  The  rule  that  a  purchaser  is  bound  by  notice  at 
any  time  before  he   receives  a  conveyance,  does, 
not  apply  to  a  lien  claimed  under  a  written  con- 
tract  so    vague    and    indefinite    as    not    to 

636     ^designate  with  any  certainty  the  particular 
land  in  question. 
Lewis  V.  Madisons.  SOS 

CERTIORARI. 
1.  In  a  suit  In  Chancery,  the  bill  having  referred 
to  the  proceedings  in  another  suit,  "as  now  remain- 
ing of  record  in  the  same  Court"  and  the  answer 
having  admitted  that  such  a  suit  was  brought  and 
such  a  decree,  as  stated  in  the  bill,  existed;  the 
CJourt  of  Appeals  will  award  a  writ  of  certiorari  for 
a  transcript  of  the  record  referred  to,  and  receive 
it  as  evidence,  so  far  as  admitted  by  the  answer. 
Hooper  and  Wife  v.  Royster  and  Wife,  IM> 

C3HANCERY. 

1.  As  to  the  liability  in  equity  of  a  purchaser  hav- 
ing notice  of  an  encumbrance,  see 

Blair  V.  Owles.  88 

2  In  a  suit  against  such  purchaser,  a  person  who 
Joined  the  vendor  in  the  deed,  for  the  purpose  of  re- 
linquishing a  collateral  claim,  need  not  be  a 
party.  lb. 

8.  An  answer  filed  in  the  name  of  one  of  three  ex- 
eci^tors  (the  decree  being  in  favour  of  the  plaintiff) 
is  not  to  be  taken  as  their  Joint  answer.  See  An- 
swer, No.  1. 

Chinn  v.  Heale,  6S 

4.  Where  a  plaintiff  sues  in  Gihancery  for  a  con- 
veyance  of  a  specific  tract  of  land,  and  also  for  a 
conveyance  of  other  lands  to  make  up  a  deficiency 
of  quantity;  (relating  to  which  deficiency  he  prays 
a  discovery:)   but  according  to  the  contract  ap- 

{>eas8  entitled  to  compensation  in  money,  and  not 
n  lands;  the  Court,  after  decreeing  the  first  men- 
tioned conveyance,  (the  deficiency,  and  the  sum  to 
be  allowed  for  it  being  ascertained.)  will  go  on  to 
decree  the  compensation,  without  turning  over  the 
party  to  a  Court  of  Law. 

Chinn  Y.  Heale,  03 

6.  In  cases  where  It  Is  proper  and  necessary  to  g-o 
into  equity  for  a  discovery,  the  Court  (having  pos- 
session of  the  subject)  will  proceed  to  decide  the 
cause,  without  turning  the  parties  round  to  a  Ck>urt 
of  Law,  notwithstanding  (if  such  discovery  had  not 
been  necessary)  relief  might  originally  have  been 
had  at  law. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  9S 

6.  In  a  suit  in  Chancery,  the  bill  having  referred 
to  the  proceedings  in  another  suit,  "as  now  remain- 
ing of  record  in  the  same  Court;"  and  the  answer 
having  admitted  that  such  a  suit  was  brought  and 
such  a  decree  as  stated  in  the  bill  existed ;  the  Court 
of  Appeals  will  award  a  writ  of  certiorari  for  a 
transcript  of  the  record  referred  to.  and  receive  it 
as  evidence,  so  far  as  admitted  b>  the  answer. 

Hooper  and  Wife  V.  Royster  and  Wife,  119 

7.  An  administrator  to  whom  a  credit  for  a  sum  of 
money  paid  by  him  to  the  guardian  of  one  of  tbe 
distributees  has  been  allowed  by  a  final  decree  in 
Chancery,  is  a  competent  witness,  in  behalf  of  tbe 
award,  to  prove  the  payment  of  the  money  to  her 
guardian;  though  the  latter  was  no  party  to  the 
decree.  lb. 

8.  On  an  appeal  from  an  Interlocutory  decree,  if 
proper  parties  to  the  suit  appear  to  be  wanting,  tbe 
Court  of  Appeals  will  not  leave  it  to  the  Chancellor, 
but  will  itself  direct  such  parties  to  be  made. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

9.  In  a  suit  for  contribution  against  legatees  or 
distributees,  the  executor  or  administrator,  or.  if 
he  be  dead,  the  person  who  succeeded  him  In  the 
executorship  or  administration,  ought  to  be  made 
a  party ;  unless  it  appear  that  the  account  of  such 
executorship  or  administration  has  been  regularly 
made  up.  and  the  estate  thereupon  delivered  over 
to  the  legatees  or  distributees.  lb. 
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10.  In  what  case  Interest  ouffht  to  be  ctaarffed 
acrainstan  executor  from  tbe  date  of  the  decree 
only. 

Pltzirerald.  ExY  of  Jones,  v.  Jones.  180 

11.  On  a  settlement  of  acconntB  In  a  Court  of 
Equity,  a  decree  will  l>e  rendered  against  a  plain- 
tiff for  a  balance  of  account  appearing  due  to  a 
defendant.  lb. 

12.  See  Interest  No.  9. 

13.  See  Jurisdiction,  No.  8.  ^^ 
Depew  V.  Howard  and  Wife,  8W 

14-  See  Decree.  No.  8.  9. 
Templeman  v.  Steptoe,  889 

15.  An  answer  in  Chancery  (though.  In  form,  re- 
sponsive to  aquestlon  put  In  the  bill;  Is  not  evidence, 
where  it  asserts  a  rlsrht,  affirmatively,  in  opposition 
to  the  plaintiff's  demand:  but  the  defendant  is  as 
much  bound  to  establish  such  assertion  by  inde- 
pendent testimony,  as  the  plaintiff  Is  to  sustain  his 

Wll.  ^ 

Paynes  v.  Coles.  878 

16.  An  Issue  out  of  Chancery  ouffht  not  to  be  di- 
rected to  try  a  claim  altogether  unsupported  by  testi- 
mony, or  a  tlUe  not  alleged  in  the  bill,  but  sugrffested 
in  tbe  answer,  without  proof.  Neither  is  this  rule 
to  be  varied  by  the  clrcumsuuce  that  Infants  are 
interested.  Jb. 

17.  See  Equity,  No.  88. 88.  lb. 
1&  See  Equity.  No.  84. 

Yancey  v.  Hopkins,  419 

19.  See  Equity,  89,80. 
*  Todd  V.  Bowyer,  ♦47 

80.  See  Mortiraffe.  No.  1. 

Green  v.  Price.  *49 

81.  See  Purchase.  No.  1. 

Day  V.  Murdoch.  460 

22.  See  Appeal.  No.  6.  6.  lb. 

23.  See  Injunction.  No.  2. 

Humphrey's  Adm'r  v.  M'Clanachan's  Adm'r 
and  Heirs.  498 

24.  See  Vendor  and  Vendee.  Na  18, 18. 

Same  case,  500 

25.  See  Set-off.  No.  1. 

Danrerfleld  v.  Rootes,  o89 

26.  See  Dower,  No.  1.8.  note  to  p.  664,  and  566. 

27.  See  Equity.  No.  89. 

"WTiitehorn  and  Wife  v.  Hines  and  others,  6S7 

28w  See  Fraud.  No.  4.  lb. 
29.  See  Equity.  No.  48. 

Moon  V.  Campbell,  604 


CLERICAL.   OMISSION. 


1.  See  Depositions,  No.  1. 
Marshall  V.  Frlsbie, 
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COLLATERAL  CLAIM. 

1.  A  person  who  joined  in  a  deed  for  the  purpose 
of  relinquishlnff  a  collateral  claim  need  not  be  a 
party  to  a  suit  Inequity,  by  the  claimant  of  an  en- 
coinl>rance,  aaralnst  a  purchaser  having  notice. 

Blair  V.  Owles,  88 

038  •COLLATERAL  CONDITION. 

1.  Covenant  (as  well  as  debt)  lies  on  a  bond 
witb  collateral  condition. 

Wardv.  Johnston,  45 

2.  As  to  the  manner  of  assUrnlnff  breaches  in  such 
action  of  covenant.  ^  lb. 

3.  An  assignment  made  after  the  act  of  1796,  by 
wliicli  bonds  with  collateral  conditions  were  made 
assignable.  Is  irood,  though  the  bond  was  dated  be- 
fore that  act. 

Meredith *s  Adm'x  v.  Duval,  76 

OOBOOSSIONER  IN  CHANCERY. 
See  Account 


COMMISSIONERS  OF  THE  REVENUE. 
1.   See  Lands.  No.  24.  26. 
Yancey  v.  HopUns, 


419 

COMMISSIONS  ON  MONEY. 
1.  Under  circumstances  a  commission  of  7  1-2  per 
cent,  may  be  allowed  an  executor  on  all  his  receipts 
and  disbursements;  the  real  and  personal  estate 
bavlnir.  In  obedience  to  the  directions  of  the  will, 
l>een  kept  together  and  managed  by  him. 

Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  150 

COMMISSIONS  TO  TAKE  DEPOSITIONS. 


1.  See  Depositions.  No.  1, 2, 8,  4. 
Marshall  V.  Frlsbie, 


947 


COMMON  LAW. 
1.  Qu»re.  whether  a  security  is  exonerated  at 
common  law.  by  the  plaintiff's  accepting  a  confes- 
sion of  judgment  from  the  principal,  and  granting 
liim  a  stay  of  execution,  by  an  agreement  to  which 
tHe  security  was  not  a  party? 

Ward  V.  Johnston,  46 


COMMONWEALTH. 
1.  The  practice  of  law  Is  not  an  office,  or  place, 
under  the  Commonwealtb. 

Leigh's  case,  468' 

COMPENSATION. 

1.  A  bond  being  given  to  make  a  title  to  a  particu- 
lar tract  of  land,  "to  contain  a  certain  number  of 
acres."  but  not  binding  the  obligors  to  convey  any 
other  specific  lands  to  make  good  a  deficiency;  tbe 
only  remedy  for  such  deficiency  Is  a  proportional 
compensation  in  money,  according  to  the  price 
agreed  on  for  the  whole  tract,  with  lawful  interest 
from  the  time  the  same  was  payable. 

Chlnn  V.  Heale,  68 

2.  Where  a  plaintiff  sues  in  Chancery  for  a  con- 
veyance of  a  specific  tract  of  land,  and  also  for  a 
conveyance  of  other  lands  to  make  up  a  deficiency 
of  quantity:  (relating  to  which  deficiency  he  prays 
a  discovery:)  but.  according  to  the  contract,  appears 
entitled  to  compensation  In  money,  and  not  in  lands; 
the  Court,  after  decreeing  the  first  mentioned  con- 
veyance, (the  deficiency,  and  the  sum  to  be  allowed 
for  It.  being  ascertained,)  will  go  on  to  decree  tbe 
compensation,  without  turning  over  the  party  to  a 
Court  of  Law. 

Chlnn  V.  Heale.  68 

8.  See  Deficiency,  No.  8,  4.  6.  6. 

Hull  V.  Cunningham's  Ex*r,  880,  888 

4.  See  Vendor  and  Vendee.  No.  10, 11.  18, 18. 
Humphrey's  Adm'r  v  M'Clenachan's  AdmY 
and  Heirs.  408,  600 

COMPROMISE. 
1.  An  attorney  In  fact  having,  by  mistake,  had  a 
survey  made  of  land  not  be  longing  to  his  employer; 
but.  after  the  survey,  the  employer  having  exe- 
cuted a  bond  to  make  him  a  conveyance  of  part  of 
the  land  so  surveyed:  and  having  snatched  and 
torn  the  bond  so  given:  for  which  trespass  a  suit 
was  threatened :  and  thereupon  twol)onds  for  money 
being  given  by  the  employer.  In  full  satisfaction  for 
tearing  the  above  bond,  and  for  the  attorney's  serv- 
ices; the  last-mentioned  bonds  were  considered  as 
a  bar  to  any  claim  of  the  attorney  under  the  orlgl 
nal  contract,  and  adjudged  valid  and  obligatory,  not- 
withstanding the  mistake  in  tbe  survey  was  not 
discovered  until  after  those  bonds  were  executed. 
BetU  v.Cralle,  888 

CONDITION. 

1.  In  an  action  of  covenant  on  a  bond  with  collat- 
eral condition.  If  there  be  no  stipulation,  by  articles, 
or  In  the  condition  Itself,  that  It  shall  be  performed, 
the  breaches  assigned  should  be  the  falling  to  pay 
the  penalty:  but  where  such  stipulation  is  either 
expressed  or  implied,  the  falling  to  perform  the 
condition  may  be  assigned  as  the  breach. 

Ward  V.  Johnston,  46 

8.  A  co-obligor,  in  a  joint  and  several  bond,  may 
(though  described  as  a  security)  be  considered  as 
stipulating  for  tbe  performance  of  the  condition: 
the  words  being  "If  tbe  above  bound  L.,  and  W.  his 
security,  shall,  Ac  then  this  obligation  to  be  void.** 
&c.  lb. 

8.  See  Bond,  No.  18. 
Atwell's  Adm'rs  V.  Towles,  175 

CONFESSION. 

1.  Where  two  defendante  have  appeared  and 
pleaded,  an  entry  in  the  record  "that  the  parties 
came,  &c.  and  the  defendant  L.  acknowledged  the 
plaintiff's  action,  and  therefore  Judgment  against 
the  said  defendants."  mu8t  be  understood  as  a 
Judgment  against  both  on  the  confession  of  one.  and 
therefore  erroneous. 

Ward  V.  JohuRlon,  46 

2.  In  reversing  the  judgment  for  that  error,  the 
Court  ought  to  direct  the  proper  judgment  to  be 
entered  against  tbe  defendant  who  confessed,  as 
well  as  furtber  proceedings  against  the  other.     lb. 

3.  In  such  case,  the  plaintiff  having,  after  tbe 
judgment,  moved  for  permission  to  proceed  against 
the  security:  and  It  appearing,  by  a  bill  of  excep- 
tions on  this  motion,  that  the  judgment  had  been 
confessed  by  virtue  of  an  agreement  (to  which  the 

security  was  uot  a  party)  that  a  stay  of  exe- 
687     cutlon  should  be  allowed  the  principal ;  *the 

Court,  In  reversing  tbe  judgment,  ought  to 
have  given  the  security  leave  to  plead  puis  darrein 
continuance:  all  the  proceedings  having  been 
brought  up  by  a  writ  of  supersedeas. 

Ward  V.  Johnston,  45 

4.  Quaere,  whether  a  security  Is  exonerated  at  law, 
or  In  equity,  by  tbe  plaintiff's  accepting  a  confes- 
sion of  judgment  from  tbe  principal,  and  granting 
him  a  stay  of  execution  by  an  agreement  to  which 
the  security  was  not  a  party?  ib. 

CONFISCATION. 
1.  See  Escheat,  No.  8;  Purchase,  No.  1. 
i        Day  V.  Murdoch,  460 
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CONSENT. 

1.  Of  parties,  cannot  arive  tlie  Court  of  Appeals  ju- 
risdiction. 

Clarke  v.  Conn.  100 

2.  In  what  cases  It  may  be  presumed  to  baye  been 
ffiven  to  tbe  takingr  of  depositions.  See  Depositions, 
No.  1.  and  8. 

8.  See  Record,  No.  4. 
Chapmans  y.  Chapman,  898 

4.  See  Account  No.  6. 
Todd  V.  Bowyer,  447 

5.  A  mortfirag-ee  without  notice  shall  be  protected 
ag-ainst  a  prior  equitable  title  :  if  the  person  hayingr 
such  title  either  encouraged  him  to  take  the  mort- 
gz,ge,  or,  knowing-  of  his  intention  to  take  it,  stood 
by,  and  made  no  objection. 

Oreen  y.  Price,  449 

CONSIDERATION. 
1.  See  Contract,  No.  B. 

Lewis  y.  Madisons.  808 

8.  A  deed  from  a  husband  and  wife,  without  her 

prlyy  examination  and  relinquishment,  is  utterly 

yold  as  to  her,   and   furnishes  no  consideration  to 

support  a  subsequent  conyeyance. 

Haryey  and  Wife  y.  Pecks,  618 

8.  Gross  inadequacy  of  consideration  is  a  circum- 
stance from  which  fraud  may  be  presumed  in  a 
Court  of  Equity. 

Whitehorn  and  Wife  y.  Hines  and  others,        667 

CONSTRUCTION  OP  LAWS. 
See  Acts  pf  Assembly,  Treaty. 

CONSTRUCTION  OP  WILLS. 
1.  In  consti^ulng  wills,  the  cardinal  rule  is  to  col- 
lect the  intention  of  the  testator  from  the  whole 
will  taken  togretber,  without  regard  to  any  thinff 
technical,  or  any  particular  form  of  words  ;  and  if 
such  intention  be  lawful,  (as  not  creatingr  perpetui- 
ties, or  the  like,)  full  effect  ought  to  be  ffiyen  to  it  by 
the  Courts. 

Wyatt  y.  Sadler's  Heirs,  and  Johnson  and 
oUbersy.  Johnson's  Widow  and  Deylsees, 

687,658 
CONTRACT. 

1.  A  co-obllffor,  in  a  joint  and  seyeral  bond,  may 
(thoug-h  described  as  a  security)  be  considered  as 
stipulating- for  the  performance  of  the  condition  ; 
the  words  being-  "if  the  aboye  bound  L..  and  W.  his 
security,  shall,  &c.,  then  this  obligration  to  be  yoid, " 
Ac. 

Ward  y.  Johnston,  46 

2.  A  bond  being-  sriyen  to  make  a  title  to  a  partlcu 
lar  tract  of  land,  "to  contain  a  certain  number  of 
acres,"  but  not  binding  the  obllg-ors  toconyey  any 
other  specific  lands  to  make  good  a  deficiency  :  the 
only  remedy  for  such  deficiency  is  a  proportional 
compensation  in  money,  accordingr  to  the  price 
agreed  on  for  the  whole  tract,  with  lawful  interest 
from  the  time  the  same  was  payable. 

Chinn  y.  Heale,  68 

8.  If  A.  promise  B.  that  if  he  and  A.*s  daughter 
marry,  "he  will  endeavour  to  do  her  equal  justice 
with  the  rest  of  his  daughters  as  fast  as  it  is  in  his 
power  with  conyenlence,"  and  the  marriage  be  after- 
wards had  with  his  consent:  the  promise  is  sufll- 
ciently  certain  and  obligatory. 

Chichester's  Ex'x  y.  Vass's  Adm'r,  98 

4.  In  such  case.  A.  has  not  his  life-time  to  perform 
it  in  ;  but,  in  a  reasonable  time  after  the  marrlag-e, 
(taking^  into  consideration  his  property  and  other 
circumstances,)  is  bound  to  make  an  advancement 
to  B.  and  wife,  equal  to  the  largest  made  to  his  other 
dauiThters.  lb. 

6.  A  promise  in  the  aboye-mentloned  terms  enures 
to  the  joint  benefit  of  the  husband  and  wife  ;  and  U 
not  to  be  satisfied  by  a  conveyance  of  lands  to  the 
wife.  The  husband  (to  whom  the  promise  was 
made)  has  his  election  to  consider  it  a  personal  con- 
tract ;  and,  if  he  survive  the  wife,  may  sue  in  his 
own  right  to  recover  damages  for  a  breach.  lb. 

6.  A  husband  surviving-  a  wife  (or,  in  case  of  his 
death  afterwards,  his  executor  or  administrator) 
may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  before  the  marriage,  or  for  their 
joint  benefit  afterwards :  notwithstanding  he  did 
not  take  administration  on  her  estate.  lb. 

7.  See  Attorney  in  Pact,  No.  1, 8. 

Betts  v.  Cralle,  288 

8.  It  seems,  that  a  contract,  under  seal,  between 
two  brothers,  by  which  one  of  them,  for  a  fair  and 
valuable  consideration,  airrees,  that,  when  he  shall 
obtain  possession  of  a  tract  of  land  expected  to  be 
devised  to  him  by  their  father,  he  will  convey  it  to 
the  other,  is  not  contra  bonos  mores,  and  may  sup- 
port an  action  of  covenant  at  law,  or  be  enforced 

■  specifically  in  a  Court  of  Equity. 

Lewis  V.  Madisons,  808 

9.  The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance,  does 


not  apply  to  a  lien  claimed  under  a  written  contract 
so  vague  and  indefinite  as  not  to  deslgrnate  with  any 
certainty  the  particular  Land  in  question.  lb. 

10.  See  Purchaser.  No.  9,  10.  11. 18. 

Hull  V.  Cunntnffham^s  Ex'r,  880,  880,  888 

688        *n.  See  Covenant.  No.  4. 

Austin's  Adm'x  v.  Whitlock's  Ex'rs.  487 

12.  See  Vendor  and  Vendee,  No.  10. 11. 12, 18. 
Humphrey's  Adm'r  v.  M'Clenachan's  Admr's 
and  Heirs,  408.  600 

(X)NTRIBUTION. 
1.  In  a  suit  for  contribution  against  legratees  or 
distributees,  the  executor    or  administrator  when 
to  be  a  party,  and  when  noL 

Hooper  and  Wife  v.  Royster  and  Wife.  liO 

CONVEYANCE. 

1.  Notice  of  alienor  encumbrance  on  property 
binds  the  purchaser,  if  received  by  him  at  any  time 
before  the  execution  of  the  conveyance. 

Blair  v.  Owles.  88 

2.  In  a  suit  in  equity  by  the  claimant  of  an  encum- 
brance against  a  vendee  havluff  notice,  a  person 
who  joined  the  vendor  In  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  claim,  need  not  be  a 
party.  ib. 

8.  A  purchasing-  affent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithstanding  such  agent  joined  in  a 
deed  conveying  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever.  Ib. 

4.  A  person  out  of  possession  cannot  convey  by  bar  - 
gain  and  sale  such  a  title  as  will  enable  the  bar- 
gainee to  recover  in  ejectment. 

Clay  V.  White,  ifis 

6.  The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance,  does 
not  apply  to  alien  claimed  under  a  written  contract 
so  vague  and  indefinite  as  not  to  designate  with  any 
certainty  the  particular  land  in  question. 

Lewis  V.  Madisons,  90B 

6.  See  Deed.  No.  6. 

Yancey  v.  Hopkins.  410 

7.  See  Infant,  No.  9:  lb. 

8.  See  Heirs,  No.  2. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs.  408 

9.  See  Vendor  and  Vendee,  No.  18, 18. 

Same  case.  600 

10.  See  Husband  and  Wife.  No.  7. 

Harvey  and  Wife  v.  Pecks,  518 

11.  What  are  badg-es  of  fraud  in  obtaining-  a 
deed.  ib. 

18.  Under  what  circumstances  a  deed  obtained 
from  a  man  of  weak  understanding  may  be  set  aside 
in  equity. 

Whitehorn  and  Wife  v.  Hines  and  others,        667 

14.  See  Purchaser,  No.  20. 21.  lb. 

COPIES. 
1.  By  virtue  of  the  24th  section  of  the  District 
Court  law  of  1792,  the  copies  therein  allowed  are 
ffood  evidence  in  suits  broug-ht  since  that  act  took 
effect ;  although  the  flliuff  of  the  originals  waB 
before  that  time. 

Atwell's  Adm'rs  v.  Towles,      •  175 

COSTS. 

1.  Interest  on  costs  could  not  properly  be  allowed 
under  the  act  of  1803,  2  Rev.  Code,  p.  80,  c.  29,  s.  6. 
So  decided  in 

M'Rea  v.  Brown,  note  to  179 

2.  On  an  appeal  in  a  mill  case,  the  party  prevailingr 
ought  to  be  allowed,  in  the  bill  of  costs,  the  mileaare 
and  attendance  of  his  witnesses  summoned  to  the 
Court  of  Error  ;  though  the  Court  determined  on 
viewing  the  record  only,  and  therefore  did  not  exam- 
ine the  witnesses. 

Eppes  v.  Cralle,  868 

COURT. 

1.  The  Jury  and  not  the  Court  arc  exclusively 
judges  of  the  credibility  of  witnesses. 

HarrlKon  v.  Brock,  22 

2.  A  judgment  oug-ht  not  to  be  reversed  on  the 
ground  that  the  Court,  at  the  instance  of  the  party 
ag-alnst  whom  it  was  rendered,  admitted  improper 
evidence,  or  erroneously  compelled  the  other  party 
to  join  in  a  demurrer  to  evidence.  ib. 

8.  The  Court  ought  not  to  trust  the  Jury  with  lUe- 
iral  or  improper  evidence,  however  unimportant  ft 
may  be  to  the  cause. 

Brown  and  Boisseau  v.  May,  888 

4.  If  a  Court  ffive  a  right  judgment  for  a  wrontr 
reason,  it  oug-ht,  nevertheless,  to  be  affirmed. 

Newell  V.  Wood,  665 

COVENANT. 
1.  Covenant  (as  well  as  debt)  lies  on  a  bond  with 
collateral  condition.    If  there  be  no  stipulation,  by 
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articles,  or  In  the  condition  itself,  that  it  shall  oe 
performed,  the  breach  assigned  should  be  the  fail- 
iosr  to  i>ay  the  penalty  :  but  where  such  stipulation 
Is  either  expressed  or  implied,  the  failinfir  to  per- 
form the  condition  may  be  asslirned  as  the  breach. 
Ward  Y  Johnston.  46 

2.  A  co-oblliror.  in  a  joint  and  several  bond,  may 
(thoQjTh  described  as  a  security)  be  considered  as 
stipnlatinff  for  the  performance  of  the  condition  : 
the  words  beinir  "if  the  above  bound  L„  and  W.  his 
security,  shall,  &c  then  this  obligation  to  be  yoid.'* 
&c.  lb. 

S.  See  Contract.  No.  8. 
Lewis  y.  Madisons,  808 

4.  In  covenant,  on  an  agreement  to  convey  the 
party*s  interest  in  a  certain  suit,  and  (in  case  the 
defendant  in  that  suit  was  not  legally  bound  by  his 
Dudertakiuff)  then  to  convey  the  riffht  of  such  party 
to  certain  land,  a  declaration  charffinff  a  refusal  to 
c(»nvey  the  interest  in  the  suit,  or  the  .riffht  to  the 
land,  (without  setting  forth  the  failure  to  recover 
in  the  Muit.  and  a  aubseqnent  refusal  to  convey  the 
land  J  is  substantially  defective,  and  not  to  be  cured, 
by  a  general  verdict  assessing  entire  damages. 

Austin's  Adm'x  v.  Whitlock's  Ez*rs.  487 

5.  See  Vendor  and  Vendee.  No.  10,  11 .  18. 1& 
Humphrey's  Adm'rr.  M*Clenachan*s  Adm'rs 

and  Heirs,  408,608 

CJREDIBIL.ITY. 

1.  The  Jury,  and  not  the  Court,  are  exclusively 
jndffes  of  credibility. 

Hsirrison  v.  Brock,  80 

a»  ^CREDITOR. 

1.  The  creditor  of  an  insolvent  prisoner,  who 
has  the  liberty  of  the  rules,  is  bound  to  g-lve  security 
for  the  prison  fees:  but  the  sheriff  cannot  legally 
discharsre  him.  unless  he  be  actually  insolvent  and 
beinsr  so.  the  plaintiff,  havingr  notice  thereof,  refuse 
to  pay  bis  fees,  or  to  ^rive  bond  for  the  payment 
thereof. 

Meredith's  Adm'x  v.  Duval,  76 

8.  If  the  prisoner  depart  from  the  rules  by  an 

lllesal  discharsre  from  the  sheriff,    the    creditor, 

bavins  an  assignment  of  the  bond,  has  his  election 

to  brinsr  suit  upon  it  or  to  sue  the  sheriff.  lb. 

3.  In  an  action  on  such  bond,  the  plaintiff  is  only 
required  to  shew  a  departure  from  the  rules;  the 
burden  of  proof  then  devolves  on  the  defendant  to 
shew  that  the  prisoner  was  dischargred  by  due  course 
of  law.  lb. 

4.  See  Paper  Money,  No.  8. 

Day  V.  Murdoch,  4<K) 

5.  See  Debtor,  No.  8. 

Danfferfield  v.  Rootes.  629 

DAMAGES. 
1.  Wbat  circumstances  ouffht  not  to  be  received 
in  evidence,  by  way  of  mitigation  of  damages  on  a 
joint  plea  of  "not  ffullty,"  in  trespass  vi  et  armls. 
against  two  defendants  for  breaking  the  plaintiff's 
close,  and  beating  his  slaves. 

Brown  and  Boisseau  v.  May.  288 

DEBT. 

1.  In  debt  on  a  bond,  if  the  defendant  crave  oyer, 
and  then  plead  "conditions  performed,"  he  cannot 
uke  ailvanta^e  of  a  variance  between  the  declara- 
tion and  bond:  and,  though  the  plaintiff  declare 
afiralnst  one  of  several  obligors,  without  stating  that 
they  were  severally  bound,  yet  if  the  bond  appear 
to  be  Joint  and  several,  it  is  sufficient 

Meredith's  Adm'x  y.  Duval,  76 

2.  In  debt  on  a  bond,  the  judgment  is  always  en- 
tered for  the  penalty,  to  be  discharged  by  the  princi- 
i^and  interest:  and.  if  that  exceed  the  penalty,  the 
defendant  has  his  election,  and  may  satisfy  it  by 
paylnff  the  penalty. 

Atwell's  Adm'rs  y.  Towles,  175 

8.  The  takiuff  in  execution  the  body  of  one  of  two 

joint  obllirors  is  no  satisfaction  of  the  debt,  and 

does  not  bar  an  action  against  the  other  obllffor. 

lb. 
4.  Prior  to  the  1st  of  May.  1804.  the  Courts  of  Chan- 
cery, on  debts  not  bearing  interest  in  terms,  could 
not^rant  interest  subsequent  to  the  date  of  the 
decree. 

Dililard  T.  Tomlinson,  Ac,  188 

DEBTOR. 

1.  A  debtor  within  the  prison  rules  is  still  a  true 
prisoner  in  the  eye  of  the  law:  and*  as  such,  should 
be  transferred  by  the  sheriff  to  his  successor  in 
offlce. 

Meredith's  Adm'x  v.  Duval,  76 

2.  See  Paper  Money.  No.  8. 

Day  ▼.  Murdoch,  460 

8.  A  debtor  ouffht  not  to  be  allowed  a  set-off  (even 

In  equity)  for  unliquidated  and  disputed   claims 


airainst  his  creditor,  purchased  by  him  after  suit 
brouffht  by  the  creditor  ag-ainst  him. 

r^auirerfleld  v.  Rootes.  Adm'r  of  Baylor.  529 

DECJLARATION. 
1.  In  debt  on  a  bond,  if  the  defendant  crave  oyer, 
and  then  plead  "conditions  performed,"  he  cannot 
take  advantage  of  a  variance  between  the  declara- 
tion and  bond;  and,  though  the  plaintiff  declare 
affainst  one  of  several  obllffors,  without  stating- 
that  they  were  severally  bound,  yet,  if  the  bond 
appear  to  be  joint  and  several,  it  is  sufficient 

Meredith's  Adm'x  v.  Duval,  76 

8.  If  a  judirment  of  a  County  Court  be  declared 
upon  as  of  a  quarterly  term,  and  the  transcript 
producedbeof  a  judg-mentat  rules,  (which  ought 
to  have  been  entered  as  of  such  quarterly  term,) 
the  variance  is  Immaterial. 

Digges's  Ex'r  v.  Dunn's  Ex'r.  66 

8.  The  plaintiff  in  ejectment  may   recover    less 
land  than  the  quantity  stated  in  his  declaration. 
Clay  V.  White.  162 

4.  Qusre.  whether  a  declaration  against  the  ad- 
ministrator of  one  of  two  joint  obligors,  averring- 
that  neither  the  defendant  nor  the  other  obligor, 
nor  any  representative  of  his,  had  paid  the  debt: 
(without  stating  that  such  other  obliffor  was  dead, 
or  that  the  defendant's  intesute  had  survived  him:) 
and  alleging-,  in  assig-ning  the  breach,  that  right  of 
action  had  accrued,  under  the  premises,  ajralnstthe 
defendant's  intestate,  (without  settingr  forth  in 
what  manner,)  be  grood  after  verdict? 

Atwell's  Adm'rs  v.  Towles,  175 

5.  In  ejectment  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the  practice 
is  to  grant  leave  to  amend  the  declaration  by  en- 
larg-inff  the  term. 

Hunter  v.  Fairfax's  Devisee,  818 

&  See  Covenant  No.  4. 
Austin's  Adm'x  v.  Whitlock's  Ex'rs.  487 

DECTREE. 
1.  An  administrator,  to  whom  a  credit  for  a  sum 
of  money  paid  by  him  to  the  ffuardian  of  one  of  the 
distributees,  has  been  allowed  by  a  final  decree 
in  Chancery,  is  a  competent  witness,  in  behalf  of  the 
waf  d.  to  prove  the  payment  of  the  money  to  her 
ffuardian:  thougrh  the  latter  was  no  party  to  the  de- 
cree. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

a.  On  an  appeal  from  an  interlocutory  decree,  if 
proper  parties  to  the  suit  appear  to  be  wantluff.  the 
Court  of  Appeals  will  not  leave  it  to  the  (Chancellor, 
but  will  itself  direct  such  parties  to  be  made.  lb. 
8  In  what  case  interiest  ought  to  be  chargred 
ag-ainst  an  executor  from  the  date  of  the  decree 
only. 

Fitzfferald,  Ex'r  of  Jones,  v.  Jones,  160 

4.  On  a  settlement  of  accounts  in  a  Ck>urt  of 

640     Equity.  *a  decree  will  be  rendered,  against  a 

plaintiff  for  a  balance  of  account  appearing 

due  to  a  defendant 

Pltzgerald.  Ex'r  of  Jones.  V.  Jones,  150 

5.  Prior  to  the  1st  of  May.  1804.  the  Conrto  of  Chan- 
cery, on  debts  not  bearingr  interest  in  terms,  could 
notffrant  interest  subsequent  to  the  date  of  the 
decree. 

Dililard  v.  Tomlinson,  &c.,  188 

6.  A  decree,  dismissing  so  much  of  a  bill  as  claims 
one  of  two  separate  subjects  in  controversy,  and. 
as  to  the  other,  determininff  also  the  rig-hts  of  the 
parties,  but  directinff  an  account  to  be  taken,  is  not 
final  in  any  respect  between  the  parties  retained  in 
Court,  and  their  legal  representatives:  but  subject 
to  revision  and  alteration  in  every  part  at  any  time 
before  a  final  decree;  without  the  necessity  of  a 
bill  of  review. 

Tem  pieman  v.  Steptoe.  880 

7.  Quaere,  in  such  case,  whether  any  subsequent 
decree  could  affect  the  rljrhts  of  bona  fide  pur- 
chasers of  property  as  to  which  the  bill  was  dis- 
missed, lb. 

8.  A  decree  agrainst  devisees,  holding  by  several 
and  distinct  devises,  ouffht  not  to  be  joint,  but  pro 
rata. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

0.  See  Equity.  No.  28.  lb. 
la  See  Appeal,  No.  5.  & 

Day  V.  Murdoch.  460 

11.  See  Injunction,  No.  2. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  500 

18.  See  Equity,  No.  48. 

Moon  V.  Campbell,  604 

DEED. 

1.  Notice  of  a  lien  or  encumbrance  on  property 
binds  the  purchaser,  if  received  by  him  at  any  time 
before  the  execution  of  the  conveyance. 

Blair  V.  Owles.  88 

2.  In  a  suit  in  equity  by  the  claimant  of  an  encum- 
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brance  against  a  vendee  havinflr  notice,  a  person  who 
Joined  the  vendor  in  the  deed,  for  the  purpose  of 
relinquishing  a  collateral  claim,  need  not  be  a  P9.rty. 

lb. 

3.  A  purchasing  ag^ent  is  sl  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithsunding-  such  agent  joined  in  a  deed 
conveying  the  property  to  the  principal  free  from 
the  claim  of  any  person  whatsoever.  lb. 

4.  A  person  out  of  possession  cannot  convey  by 
bargain  and  sale  such  a  title  as  will  enable  the  bar- 
gainee to  recover  in  eJectmenL 

Clay  V.  White,  102 

6.  The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance,  does 
not  apply  to  a  Hen  claimed  under  a  written  con- 
tract so  vague  and  Indefinite  as  not  to  designate 
with  any  certainty  the  particular  land  in  question. 

Lewis  V.  Madisons.  803 

(L  If  land  be  listed  by  the  commissioner  of  the 
revenue  to  a  wrong  person,  sold  by  the  sheriff  as 
the  property  of  such  person,  and  conveyed  by  deed 
to  the  purchaser:  it  seems,  that  the  proper  resort 
of  the  rightful  owner  for  relief  is  to  a  Court  of 
Equity,  by  which  the  deed  may  be  cancelled,  and  a 
release  or  reconveyance  of  the  land  decreed. 

Yancey  v.  Hopkins,  419 

7.  See  Infant  No.  9. 

Yancey  v.  Hopkins.  419 

8.  See  Scroll.  No.  1. 
Austin's  Adm'x  v.  Whitlock's  Ex'rs.  487 

9.  See  Vendor  and  Vendee.  No.  10,  11,  12,  18. 
Humphrey's  Adm'r  v.  M'Clenachan's  Adm*r6 

and  Heirs,  498,  500 

10.  A  deed  from  a  husband  and  wife  without  her 
privy  examination  and  relinquishment,  is  utterly 
void  as  to  her,  and  furnishes  no  consideration  to 
support  a  subsequent  conveyance. 

Harvey  and  Wife  v.  Pecks,  518 

11.  What  are  badges  of  fraud  in  obtaining  a  deed. 

lb. 

12.  Under  what  circumstances,  a  deed,  obtained 
from  a  man  of  weak  understanding,  (though  not  an 
idiot  or  lunatic)  may  be  set  aside  in  equity. 

Whitehorn  and  Wife  v.  Hines  and  others,        567 
18.  See  Fraud,  No.  4.  lb. 

14.  See  Purchaser,  No.  20, 21.'  lb. 

DEFAULT. 
1.  In  reviewing  a  judflrment  by  default,  on  a  forth- 
coming bond,  the  appellate  Court  will  compare  it 
with  the  execution  on  which  it  was  taken. 

Glascock's  Adm'x  v.  Dawson,  006 

DEFENDANT. 

1.  Where  two  defendants  have  appeared  and 
pleaded,  an  entry  in  the  record  that  "the  parties 
came,  &c.  and  the  defendant  L.  acknowledged  the 
plaintiff's  action,  and  therefore  judgment  against 
the  said  defendants,"  must  be  understood  as  a 
judgment  against  both  on  the  confession  of  one, 
and  therefore  erroneous. 

Ward  V.  Johnston,  45 

2.  lu  reversing  the  judgment  for  that  error,  the 
Court  ought  to  direct  the  proper  judgment  to  be  en- 
tered against  the  defendant  who  confessed,  as  well 
as  further  proceedings  against  the  other.  lb. 

8.  In  an  action  on  a  prison-bounds  bond,  the  plain- 
tiff is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  devolves  on  the 
defendant  to  shew  that  the  prisoner  was  discharged 
by  due  course  of  law. 

Meredith's  Adm'x  v.  Duval,  76 

4.  On  a  settlement  of  accounts  in  a  Court  of  Equity, 
a  decree  will  be  rendered,  against  a  plaintiff,  for  a 
balance  of  account  appearing  due  to  a  defendant. 

Fitzgerald.  Ex'r  of  Jones,  v.  Jones,  150 

5.  An  appeal  from,  or  supersedeas  to.  an  order 
quashing  an  execution  against  two  defendants,  need 
not,  if  one  of  them  die.  be  revived  against  his  rep- 
resentative, but  should  be  proceeded  on  as  to  the 
other  only.  ^ 

Bullitt's  Ex'rs  V.  Wlnstons,  289 

6.  A  defendant,  against  whom  an  execution  issued, 
may  move  to  quash  it.  though  not  levied  on  his 
property,  but  on  that  of  a  co-defendant  only. 

Note  to  284 

7.  See  Answer.  No.  2. 

Paynes  v.  Coles.  878 

8.  See  Evidence,  No.  17,  and  18. 

Chapmansv.  Chapman,  898 

9.  See  Injunction.  No.  1. 

Todd  V.  Bowyer,  447 

641        •10.  See  Ejectment,  No.  5,  6. 

Clay  V.  Ransome,  454 

11.  General  Rule  of  the  Court  of  Appeals,  relative 
to  errors  operating  to  the  injury  of  a  defendant  in 
error. 

Day  V.  Murdoch,  460,  in  note 


DEFICIENCY. 

1.  A  bond  being  given  to  make  a  title  to  a  partic- 
ular tract  of  land,  "to  contain  a  certain  number  of 
acres,"  but  not  binding  the  obligors  to  convey  any 
other  specific  lands  to  make  good  a  deficiency:  the 
only  remedy  for  such  deficiency  is  a  proportional 
compensation  in  money,  according  to  the  price 
agreed  on  for  the  whole  tract,  with  lawful  interest 
from  the  time  the  same  was  payable. 

Chlnn  V.  Heale,  88 

&  What  relief  a  Court  of  Equity  will  give  where 
the  suit  is  for  a  conveyance  of  a  specific  tract  of 
land,  and  of  other  lands  to  make  up  a  deficiency  of 
quantity,  but  the  plaintiff  appears  entitled  to  com- 
pensation in  money,  and  not  in  lands.  lb. 

8.  Though  land  be  sold  in  gross,  for  so  much,  be  it 
more  or  less:  y6t,  if  it  be  evident  that  both  parties 
were  mistaken  in  a  material  point,  as  to  the  lines 
by  wnich  the  vendor  held,  and  there  was  no  express 
agreement  on  the  part  of  the  purchaser  to  take  the 
risk  upon  himself,  a  Court  of  Equity  will  give  relief 
for  a  deficiency. 

Hull  V.  Cunningham's  Ex'r,  890 

4.  What  is  the  measure  of  relief  in  such  case,  if 
the  purchaser  do  not  lose  the  land  he  expected  to 
get,  but  make  an  entry  and  obtain  a  patent  lb. 

5.  Upon  a  special  agreement  to  take  the  risk  upon 
himself,  the  purchaser  is   entitled    to    no  relief. 

lb.,       S36 

6.  See  note  to  the  same  case,  838 

7.  In  what  case  compensation  shall  be  made  for  a 
deficiency  resulting  from*  a  previous  contract  to 
allow  the  locator  one  third  of  the  land. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  408 

8.  What  decree  a  Court  of  Equity  may  make  on  a 
bill  of  injunction  exhibited  by  the  administrator  of 
the  purchaser  against  the  administrator  and  heirs  of 
the  vendor  claiming' compensation  for  a  deficiency, 
credits  for  payments  and  a  conveyance.  lb. 

9.  In  case  of  a  deficiency  in  lands  sold,  the  value 
at  the  time  of  the  contract  is  the  measure  of  com- 
pensation; of  which  value  the  purchase-monev  is 
the  standard,  where  it  does  not  appear  that  the 
actual  value  was  different. 

Same  case,  fiOO 

DEMURRER  TO  EVIDENCE. 

1.  Although,  upon  a  demurrer  to  evidence,  tbe 
testimony  adduced  on  both  sides  ought  regularly 
to  be  stated,  yet.  if  It  be  parol  and  contradictory, 
the  party  tendering  the  demurrer  cannot,  after 
exhibiting  his  testimony,  compel  the  other  party  to 
join  in  demurrer:  for  this,  in  effect,  would  be  to 
enable  the  demurrant  to  confer  credibility  on  his 
own  witnesses,  or  at  least  to  carry  their  credibility 
to  be  adjudged  by  an  improper  tribunal:  the  Jury 
and  not  the  Court  belnr  exclusively  judges  of 
credibility. 

Harrison  v.  Brock,  22 

2.  A  judgment  ought  not  to  be  reversed  on  the 
ground  that  the  Court,  at  the  instance  of  the  party 
against  whom  it  was  rendered,  erroneously  com- 
pelled the  other  party  to  join  in  a  demurrer  to 
evidence.  lb. 

DEPOSITIONS. 

1.  An  order  of  Court  granting  leave  to  take  a 
deposition  in  the  city  of  Philadelphia,  being,  "by 
consent  of  parties  that  a  commission  issue  to  any 
four  aldermen  of  the  said  cit3'  and  W.  K..*'  and  a 
subsequent  order  (also  by  consent)  granting  "ne-w 
commissions  to  take  depositions:"  a  commission 
issuing  afterwards  "to  R.  K.  alderman  of  the  city 
of  Philadelphia,  and  four  other  persons  by  name." 
not  said  to  be  aldermen,  (and  omitting  W.  K..) 
"any  three  of  whom  to  act,  if  the  whole  cannot,** 
should  be  presumed  to  have  been  directed  to 
persons  agreed  upon  by  the  parties,  but  whose 
names  were  omitted  by  the  clerk  in  entering*  the 
last  order;  no  objection  having  been  made  in  the 
Court  below,  on  account  of  any  real  or  sut)po8ed 
variance  between  the  first  and  second  orders,  and 
the  commission. 

Marshall  v.  Frisbie,  247 

2.  A  commission  directed  to  five  persons,  ("any 
three  of  whom  to  act.")  cannot  be  executed  by  one 
only:  and  a  return,  by  one.  that  three  others  were 
present  when  the  deposition  was  taken,  is  not  suffi- 
cient. It  should  be  certified  by  three,  at  least,  who 
were  present.  lb. 

8.  A  deposition  taken  at  a  time  and  place  not 
mentioned  In  the  notice,  may  be  read  as  evidence; 
an  agent,  of  the  party  to  whom  the  notice  was 
given,  duly  authorized  to  attend  to  the  taking  of 
such  deposition,  having  appeared  at  the  time  and 
place  appointed,  and  consented  to  a  postponement 
to  such  other  time  and  place.  And  if.  in  other 
respecu.  the  commission  be  regularly  executed  and 
returned,   the  Court  will   presume  from  clrcum- 
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stances   that   the    person   who  gave  the  consent 
was  the  authorized  agent  of  the  party.  lb. 

4.  Quaere,  whether  commissioners  appointed  to 
take  depositions  can.  "by  their  own  mere  authority, 
adjourn  the  taking  thereof  to  any  other  convenient 
time  and  place.  In  the  event  that  the  business  can- 
not readily  be  finished  on  the  day,  and  at  the  place, 
to  which  the  notice  applies:"  no  Intended  ad- 
journment from  day  to  day  until  the  business  be 
finished,  being  expressed  in  such  notice?  lb. 

DEPRECIATION. 
1.  Money  received,    by  a  guardian  for  a  ward, 
during-  the  paper  money  times,  ought  to  be  reduced 
by  the  scale  of  depreciation :  to  be  applied  as  on  the 
last  day  of  the  year  in  which  it  was  received. 

Hooper  and  Wife  v.  Royster  and  Wife.  119 

2l  If  money  was  received,  by  a  guardian  for  a 
ward,  within  six   months  previous  to  the  1st    of 
January.  1777.  (when  the  scale  of  depreciation  com- 
menced.)   it    should    be    reduced    according 
642     *to  the  scale,  as  at  the  end  of  six  months  from 
the  time  when  received. 
Hooper  and  Wife  v.  Royster  and  Wife.  119 

DESCENTS. 

1.  See  Distribution.  No.  1,  2. 8. 

2.  The  profits  of  the  estate  of  an  Infant  dying 
intestate  accruing  in  his  or  her  life-time,  but  not 
applied  to  his  or  her  use.  or  otherwise  lawfully 
disposed  of,  oug-ht  to  go  to  the  person,  or  persons, 
inheriting  such  estate  generally. 

Dilliard  v.  Tomllnson,  &c.,  188 

8.  See  Treaty.  No.  1. 
Hunter  v.  Fairfax's  Devisee.  218 

4.  Construction  of  the  6th,  6th,  and  7th  sections  of 
the  act  "to  reduce  into  one  the  several  acts  direct- 
ing- the  course  of  descents." 

Templeman  v.  Steptoe.  889 

&  Where  an  infant  having*  title  to  a  real  estate  of 
inheritance  derived  by  purchase  or  descent  imme- 
diately from  the  father,  dies  without  issue,  and 
with  no  brother  or  sister,  or  descendant  of  either; 
the  father  being  dead,  but  the  mother  living,  the 
right  of  inheritance  is  not  in  abeyance,  but  goes  in 
parcenary  to  the  brothers  and  sisters  of  the  father, 
or  their  lineal  descendants.  lb. 

6w  And.  vice  versa,  such  estate  being  derived  im- 
mediately from  the  mother:  and  she  being  dead, 
but  the  father  living;  it  goes  in  parcenary  to  her 
brothers  and  sisters,    or  their  lineal  descendants. 

lb. 

7.  The  law  was  the  same  as  to  personal  estate,  be 
tween  the  1st  of  October,  1798,  and  the  28d  of  Jan- 
uary. 1802.  lb. 

DEVASTAVIT. 

1.  Must  be  established  by  means  of  a  second  suit 

<after  a  Judgment  against  an  executor  or  admini-s- 

trator  as  such.)  before  an  action  can  be  maintained 

on  the  administration  bond. 

Gordon*s  Adm'rs  v.  The  Justices  of  Frederick,  1 

DEVIATION. 
1.  What  is  such  a  deviation,  from  the  voyage,  as 
will  prevent  the  person  insured  from  being  entitled 
to  a  return  of  premium,  on  a  marine  insurance, 
"at  and  from  Norfolk  to  Curracoa,  with  liberty  of 
going  to  any  other  iNland  in  the  West  Indies,  or  any 
one  port  on  the  Spanish  Main,  and  at  and  from 
thence  back  to  Richmond." 

Marine  Insurance  Company  of  Alexandria  v. 
Stras.  408 

DEVISE. 

1.  A  patentee  of  land,  without  personally  entering 
upon  it.  has  such  seisin  as  may  be  transferred  and 
continued  by  devise. 

Clay  V.  White.  162 

2.  Quaere,  as  to  the  effect  of  a  devise  to  a  British 
subject  between  the  4th  of  July,  1776,  and  the  date 
of  the  treaty  of  1788? 

Hunter  v.  Fairfax's  Devisee,  818 

8.  Quaere,  whether  a  Court  of  Equity  ought  under 
any  circumstances,  to  assist  to  the  prejudice  of  a 
posthumous  child,  the  claim  of  devisees  under  a 
will,  made  before  the  1st  of  January,  1787.  by  a 
teMtator  who  had  no  child  living,  and  was  ignorant 
that  his  wife  was  in  a  state  of  pregnancy? 

Paynes  v.  Coles.  878 

4.  See  Assete.  No.  I. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

5.  A  judgment  against  the  excutor  Is  no  evidence 
against  the  heirs  or  devisees  of  the  real  estate. 

lb. 

6.  A  decree  against  devisees,  holding  by  several 
distinct  devises,  ought  not  to  be  Joint,  but  pro  rata. 

lb. 

7.  See  Equity.  No.  28.  lb. 

8.  See  Wills,  No.  4.  6.  6,  7. 

Wyattv.  Sadler's  Heirs.  587 

Johnson  and  others  v.  Johnson's  Widow  and 
Heirs,  549 


DISCOVERY. 

1.  See  Relief.  No.  1. 

Chlnn  V.  Heale,  68 

2.  In  cases  where  It  Is  proper  and  necessary  to  go 
Into  equity  for  a  discovery,  the  Court  (having  pos- 
session of  the  subject)  will  proceed  to  decide  the 
cause,  without  turning  the  parties  round  to  a  Court 
of  Law,  notwithstanding-  (it  such  discovery  had  not 
been  necessary)  relief  might  originally  have  been 
had  at  law. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  98 

DISTRESS. 

1.  A  landlord  la  not  entitled  to  the  summary  rem- 
edy by  mqtlon.  on  a  three  months*  replevin  bond: 
unless  it  appear  that  such  bond  was  taken  by  a 
sheriff,  or  other  officer  legally  authorized  to  make 
distress,  and  sell  the  distrained  effects. 

Smiths  V.  Ambler.  596 

2.  A  landlord,  in  person,  or  by  a  private  agent, 
may  levy  a  distress:  but  cannot  sell  the  distrained 
effects,  which,  in  such  case,  are  only  to  be  held  as  a 
pledge,  to  compel  the  tenant  to  pay  the  rent         lb. 

DISTRIBUTEES. 

1.  An  administrator,  to  whom  a  credit  for  a  sum 
of  money  paid  by  him  to  the  guardian  of  one  of  the 
distributees  has  been  allowed  by  a  final  decree  In 
chancery,  is  a  competent  witness,  in  behalf  of  the 
ward,  to  prove  the  payment  of  the  money  to  her 
guardian :  though  the  latter  was  no  party  to  the 
decree. 

Hooper  and  Wife  v.  Royster  and  Wife,  J 19 

2.  In  a  suit  for  contribution  against  legatees  or 
distributees,  the  executor  or  administrator,  or,  if 
he  be  dead,  the  person  who  succeeded  him  in  the 
executorship  or  administration,  ought  to  be  made  a 
party;  unless  it  appear  that  the  account  of  such 
executorship  or  administration  has  been  regularly 
made  up,  and  the  estate  thereupon  delivered  over 
to  the  legatees  or  distributees.  lb. 

DISTRIBUTION. 

1.  It  is  now  settled,  that  the  mother  of  an  infant 

who  died  intestate,  between  the  1st  of  October. 
648     *1798.  (when  the  suspended  acts  of  1792  took 

effect)  and  the  22d  of  January.  1808.  (when  the 
act  "concerning  the  distribution  of  unbequeathed, 
personal  esute,"  was  passed.)  or  any  of  her  issue 
by  a  person  other  than  the  father,  was  not  entitled 
to  any  part  of  such  infant's  personal  estate  derived 
immediately  from  the  father. 

Dilliard  v.  Tomllnson,  &c.,  188 

2.  But  the  law  was  otherwise  relative  to  the  prop- 
erty of  an  infant  who  died  intestate,  between  the 
1st  of  January,  1787.  (when  the  acts  of  1786,  took 
effect)  and  the  1st  of  October,  1798:  the  distribution 
during  th'at  interval  being  regulated  by  the  acts  of 
1785.  c.  61.  and  c.  60.  lb. 

8.  Neither  was  the  mother,  or  her  issue,  as  above 
mentioned,  excluded,  where  the  property  was 
derived,  not  immediately,  but  by  intervening  suc- 
cession from  the  father.  lb. 

4.  The  profits  of  the  estate  of  an  infant  dying 
intestate,  (including  the  increase  of  slaves.)  accru- 
ing to  such  infant  in  his  or  her  life-time,  but  not 
applied  to  his  or  her  use.  or  otherwise  lawfully 
disposed  of,  ought  to  go  to  the  person  or  persons. 
Inheriting  such  estate  generally.  lb. 

DOWER. 

1.  It  seems,  that  a  Joint  suit  In  Chancery  may  be 
maintained  in  behalf  of  a  widow,  and  heirs  or 
devisees,  to  recover  land  in  which  the  widow  has  a 
right  to  dower,  on  a  bill  stating  a  case.  In  other 
respects,  proper  for  a  Court  of  Law. 

See  note  to  554 

2.  In  such  case,  it  seems,  the  jurisdiction  of 
the  Court  of  Equity  will  be  sustained,  although 
the  bin  do  not  specially  claim  dower,  or  pray 
that  it  may  be  assigned,  but  merely  a  decree 
for  the  land,  concluding  with  a  prayer  for  gen- 
eral relief.  The  Court  having  jurisdiction  as  to 
the  right  of  dower,  will  entertain  it  for  the  whole 
subject  in  controversy:  and,  after  decreeing  the 
land  to  the  plaintiffs,  will  go  on  to  decree  assignment 
of  dower  to  the  widow,  partition  among  the  other 
plaintiffs,  and  rents  and  profits  against  the  defend- 
ants, lb. 

DUELLING. 
1.  An  attorney  at  law  is  not  bound,  as  a  requisite  to 
his  admission  to  the  bar  of  any  Court  to  take  the 
oath  prescribed  by  the  8d  section  of  the  act  to  sup- 
press duelling. 

Leigh's  case.  468 

EDUCATION  AND  MAINTENANCE. 
1.  See  Guardian  and  Ward.  No.  8. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

8.  See  Legatees.  No.  4. 
Fitzgerald.  Ex'r  of  Jones,  v.  Jones,  160 


261 


I  MUNF. 


Virginia  Reports,  Annotatbd. 


INDEX 


EJECTMENT. 

1.  An  Illegal  and  void  patent  is  not  to  l>e  received 
as  evidence  of  title  on  the  general  Issue  In  eject- 
ment. 

Alexanders.  Oreenap,  184 

2.  It  is  not  necessary  for  a  patentee  of  waste  and 
unappropriated  land,  to  make  a  personal  entry 
thereon,  to  enable  him  to  maintain  ejectment;  for 
the  patent  ipso  facto  confers  seisin. 

Clay  V.  White,  162 

8.  Such  seisin  may  be  transferred  and  continued 
by  deed  of  bargain  and  sale,  or  by  devise:  but  a 
person,  whose .  seisin  is  interrupted  by  the  actual 
entry  and  adverse  possession  of  another,  cannot, 
while  out  of  possession,  convey  by  bai;ffain  and 
sale  such  a  title  as  will  enable  the  bargainee  to 
recover  in  ejectment.  lb. 

4.  The  plaintiff  in  ejectment  may  recover  less 
land  than  the  quantity  stated  in  his  declaration. 
But  if  the  Jury  And  a  special  verdict,  shewing  the 
plaintiff  entitled  to  a  certain  number  of  acres, 
part  of  the  tract  sued  for;  and  do  not  specify  the 
boundaries  of  such  part,  with  so  much  precision 
as  that  possession  thereof  may  with  certainty  be 
delivered;  a  venire  de  novo  ouffhtto  l>e  awarded. 

lb. 

5.  In  ejectment,  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the  practice 
is  to  ffrant  leave  to  amend  the  declaration  by 
enlargiuff  the  term. 

Hunter  v.  Fairfax's  Devisee,  318 

0.  A  defendant  in  ejectment  is  protected  by  80 
years'  possession  before  the  action  broug-ht:  but 
the  five  years  and  174  days,  excluded  by  the  act  of 
Assembly,  are  not  to  be  counted  in  his  favour. 

Clay  V.  Ransome,  4M 

7.  If,  therefore,  upon  a  special  verdict  in  eject- 
ment, it  be  uncertain  whether  the  defendant,  or 
those  under  whom  he  claims,  had  80  years'  posses- 
sion, exclusive  of  the  said  6  years  and  174  days, 
a  venire  de  novo  ouffht  to  be  awarded.  lb. 

ELECTION. 

1.  A  purchaser,  with  notice  of  an  annual  encum- 
brance, havinff  prevented  the  lawful  claimant  from 
enjoying  the  benefit  thereof,  is  personally  liable, 
in  equity,  in  the  full  value. 

Blair  V.  Owles,  48 

2.  In  such  case,  the  purchaser  or  the  property, 
may  be  made  liable,  in  the  first  instance,  at  the 
election  of  the  plaintiff.  lb. 

8.  If  a  prisoner  depart  from  the  prison  rules  by 
an  illegal  discharge  from  the  sheriff,  the  creditor, 
haviuflr  an  assigrnment  of  the  bond  for  keeping 
the  rules,  has  his  election,  to  brluff  suit  upon  it,  or 
to  sue  the  sheriff. 

Meredith's  Adm'x  v.  Duval,  76 

4.  See  Contract.  No.  5. 

Chichester's  Ex'x  v.  Vass's  Adm*r,  08 

5.  See  Penalty,  No.  2. 

ENTRIES  AND  SURVEYS. 

1.  See  Patent  for  Land,  No.  1. 

2.  Escheated  lands  are  not  to  be  granted  upon 
entries  and  surveys,  (as  waste  and  unappropriated 
lands,)  but  upon  sales  by  the  escheators. 

Alexander  v.  Greenup.  184 

8.  Quaere,  whether  an  entry,  for  a  certain  num- 
ber  of  acres,   "on    the    waters   of  Qlade  Creek, 
jotniniT    the  lines    of  J.    H.'s  land,    and  the 
644     locator's    ♦own  land   on  W.'s  run,"  be  suffi- 
ciently certain? 
Depew  V.  Howard  and  Wife,  888 

4.  See  Purchaser.  No.  9, 10. 
Hull  V.  Cunninirham's  Ex'r,  880 

ENTRY. 

1.  It  is  not  necessary  for  a  patentee  of  waste  and 
unappropriated  land  to  make  a  personal  entry 
thereon,  to  enable  him  to  maintain  ejectment 

Clay  V.  White,  162 

2.  A  person,  whose  seisin  in  Interrupted  by  the 
actual  entry  and  adverse  possession  of  another, 
cannot,  while  out  of  possession,  convey  by  bargain 
and  sale  such  a  title  as  will  enable  the  bargainee 
to  recover  in  ejectment.  lb. 

EQUITY. 

1.  A  purchaser  with  notice  of  an  annual  encum- 
brance, having  prevented  the  lawful  claimant 
from  enjoying  the  benefit  thereof,  is  personally 
liable,  in  equity,  to  the  full  value. 

Blair  V.  Owles,  88 

2.  In  such  case,  the  purchaser,  or  the  property, 
may  be  made  liable,  in  the  first  Instance,  at  the 
election  of  the  plaintiff.  lb. 

3.  In  a  suit  in  equity,  by  the  claimant  of  an 
encumbrance,  against  a  vendee  having  notice,  a 
person  who  joined  the  vendor  In  the  deed,  for  the 
purpose  of  relinquishing-  a  collateral  claim,  need 
not  be  a»  party.  lb. 


4.  Quaere,  whether  a  security  is  exonerated  by 
the  plaintiff's  accepting-  a  confession  of  judgment 
from  the  principal,  and  ffrantlnff  him  a  stay  of 
execution,  by  an  ag-reement  to  which  the  security 
was  not  a  party?  and  if  he  be  exonerated,  whether 
it  is  at  law,  or  in  equity? 

Ward  V.  Johnston,  45 

5.  See  Answer,  No.  1. 

Chlnn  V.  Heale.  6S 

6.  See  Chancery,  No.  4.  lb. 

7.  In  cases  where  it  is  proper  and  necessary  to 
go  into  equity  for  a  discovery,  the  court  (havinar 
possession  of  the  subject)  will  proceed  to  decide 
the  cause,  without  turning  the  parties  round  to  a 
Court  of  Law,  notwithstanding  (if  such  discovery 
had  not  been  necessary)  relief  miffht  oriflrinally 
have  been  had  at  law. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  98 

8.  See  Evidence,  No.  7  and  8. 

Hooper  and  Wife  v.  Royster  and  Wife.  119 

0.  See  Appeal,  No.  1.  lb. 

la  See  Chancery.  No.  9.  lb. 

11.  In  what  case  interest  ouffht  to  be  charred 
ag-ainst  an  executor  from  the  date  of  the  decree 
only. 

Fltzfferald.  Ex'r  of  Jones,  v.  Jones,  160 

12.  See  Leffatees.  No.  4.  lb. 
18.  On  a  settlement   of  accounts   In  a  Court  of 

Equity,  a  decree  will  be  rendered  against  a  plaintiff 
for  a  balance  of  account  appearing  due  to  a  defend- 
ant, lb. 

14.  Prior  to  the  1st  of  May.  1804,  the  Courts  of 
Chancery,  on  debts  not  bearing  interest  in  terms, 
could  not  grant  interest  subsequent  to  the  date  of 
the  decree. 

Dilliard  v.  Tomlinson,  &c..  183 

15.  In  cases  In  which  the  reg-ular  remedy  is  by 
caveat  a  Court  of  Equity  may  entertain  jurisdic- 
tion, under  circumstances  which  render  its  inter- 
position just  and  proper;  but  such  circumstances 
must  be  made  to  appear  to  the  satisfaction  of  the 
Court. 

Depew  V.  Howard  and  Wife.  298 

16i  A  leg-al  title  to  land  ougrht  not  to  be  disturbed 

in  favour  of  a  party  not  having  a  superior  riffht 

in  equity  to  the  Identical  land  in  question.  lb. 

ir.  See  Contract.  No.  8. 

Lewis  V.  Madisons,  80a 

18.  In  a  suit  in  Chancery  to  recover  a  tract  of 
land  ag-ainst  a  vendee,  on  the  ground  that  the 
vendor  had  previously  agreed  to  convey  the  same 
land  in  a  certain  event,  to  the  plaintiff,  it  seems, 
that  the  vendor,  or  his  legal  representatives,  ouRht 
to  be  partiei*.  lb. 

19.  See  Purchaser,  No.  9,  10,  11, 12. 

Hull  V.  Cunningham's  Ex'r,  880,  886,  888 

20.  See  Decree,  No.  8. 9. 

Templemanv.  Steptoe,  389 

21.  See  Answer.  No.  2.  8. 

Paynes  v.  Coles,  878 

22.  The  aid  of  a  Court  of  Equity  ougrht  not  to  be 
afforded  to  set  up  a  marriage  promise,  when  the 
effect  would  be  to  disinherit  (ag-ainst  the  intention 
of  the  parties)  the  only  issue  of  the  marriage.    lb. 

28.  Quaere,  whether  a  Court'  of  Equity  ouffht. 
under  any  circumstances,  to  assist  to  the  preju- 
dice of  a  posthumous  child,  the  claim  of  devisees 
under  a  will  (made  before  the  1st  of  January.  1787.) 
by  a  testator  who  had  no  child  living,  and  was 
lirnorant  that  his  wife  was  in  a  state  of  pregnancy? 

24.  If  land  be  listed  by  the  commissioner  of  the 
revenue  to  a  wrong  person,  sold  by  the  sheriff  as 
the  property  of  such  person,  and  conveyed  by  deed 
to  the  purchaser:  It  seems  that  the  proper  resort 
of  the  rlg-htful  owner  for  relief  Is  to  a  Court  of 
Equity,  by  which  the  deed  may  be  cancelled,  and  a 
release,  or  reconveyance  of  the  land  decreed. 

Yancey  V.  Hopkins,  419 

26.  See  Infant,  No.  9.  lb. 

26.  A  simple  contract  creditor,  havlng^  obtained  a 
judg-mentby  default  agrainstan  executor,  cannot 
maintain  a  suit  In  equity,  for  marshalling  assets, 
asralnst  devisees  of  the  landed  property,  until  he  has 
fully  prosecuted  his  claim  at  law,  against  the 
executor  and  his  securities. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

27.  A  decree  agralnst  devisees,  holding  by  sev- 
eral and  distinct  devisees,  ought  not  to  be  joint, 
but  pro  rata.  lb. 

28.  Quaere,  whether,  and  under  what  circum- 
stances, a  Court  of  Equity  can  decree  a  sale  of 
land  descended  or  devised,  (without  any  specific 
Hen.  or  any  charg^e,  either  general  or  special,  by  a 
conveyance  or  will  of  the  ancestor  or  devisor.)  to 
satisfy  a  bond,  or  a  simple  contract  creditor, 
claiming  on  the  principle  of  marshalllnr  assets? 
Especially,  can  such  decree  be  made,  in  any  such 
case,  where  the  rents  and  profits  of  the  land  are 
sufllcient  to  keep  down  the  interest  accruin«r  oa 
the  debt?  lb. 


262 


f  MUNF. 


Virginia  Rbports,  Aknotatbd. 


INDEX 


99.  On  a  bill  of  injunction  to  a  jadirmentatlaw. 
if  it  appear,  on  the  final  bearing,  that  the  Judff- 
ment  onffht  not  to  be  enjoined,  and  that  the 
plaintiff  in  equity  has  had  credit  for  a  sum  to 
which  he  is  not  entitled,  the  Court  should  not 
only  dissolve  the  injunction,  and  dismiss  the 
bill,  but  should  moreover  decree  that  the 
646     ^plaintiff  pay  that  sum  to  the  defendant. 

Todd  V.  Bowyer,  447 

aa  Durinir  the  pendency  of  a  suit  in  Chancery,  a 
settlement  of  accounts  between  the  parties  having* 
been  made,  and  reported  to  the  Court:  but,  after- 
wards, by  mutual  consent,  a  new  order  of  reference 
being*  made:  the  commissioner  was  not  precluded 
from  ezaminiuff  the  accounts  generally,  and  cor- 
rectlDff  any  error  therein:  especially,  as  it  appeared 
that  the  party  who  was  benefited  by  such  error, 
had  torn  his  own  signature,  and  that  of  the  other 
party,  from  the  settlement.  lb. 

31.  See  Mort^affe,  No.  1. 
Green  ▼.  Price,  449 

SSL  See  Purchase,  No.  I. 

Day  y.  Murdoch,  460 

SS.  See  Appeal,  No.  5,  6.  lb. 

34.  See  Injunction,  No.  2. 
Humphrey's  Adm'r  r.  M'Clenachan's  Adm'r 
and  fleirs,  498 

3&  See  Vendor  and  Vendee,  No.  18, 18. 
Same  case,  GOO 

30.  See  Debtor,  No.  8. 

Danrerfield  v.  Rootes.  580 

37.  Although  the  assignee  of  a  bond,  with,  or  with- 
out notice,  takes  it  subject  to  all  the  equity  of  the 
obligor,  yet  such  equity  must  be  clearly  and  mani- 
festly established  by  proof,  before  it  shall  affect 
an  aasiirnee  without  notice :  especially,  if  the  obliiror, 
after  the  assismment,  promise  payment  of  the  full 
amonnt  of  the  bond  to  the  assignee. 

Mayo  T.  Giles's  Adm'r.  688 

88.  See  Dower.  No.  1.  2. 

Note  to  654.   666 

39.  Under  wh/it  circumstances,  a  deed  obtained 
from  a  man  of  weak  understandiuff  (thong-h  not  an 
idiot  or  lunatic)  may  be  set  aside  in  equity. 

Whitehorn  and  Wife  ▼.  Hines  and  others.        667 

4a  Fraud,  it  seems,  may  be  presumed  in  equity, 
from  strong-  circumstances:  such  as  gross  inade- 
quacy of  consideration:  breach  of  trust  and  confi- 
dence: undue  infiuence  exerted:  (especially,  over  a 
yonnsr  and  weak  person  by  a  near  relation:)  over 
diligrence  and  assiduity  in  guarding  aguinst  objec- 
tions, and  the  like.  lb. 

41.  It  seems,  that  a  bona  fide  purchaser,  without 
notice  of  fraud,  havingr  received  a  deed  from  two 
persons,  (one  of  whom  fraudulently  induced  the 
othez-  to  Join  therein.)  is  not  responsible  in 
equity;  but  the  loss  ougrht  to  fall  on  the  fraudulent 
vendor.  lb. 

But  quaere,  whether  this  should  be  the  rule,  in 
case  the  estate  of  the  fraudulent  vendor  were  not 
sufficient  to  make  rood  the  loss?  lb. 

43.  In  such  case,  the  circumstance  that  the  person 
defrauded  was  of  weak  understanding,  but  not  an 
idiot  or  Innatic,  is  not  sulBcient  to  affect  the  riffht  of 
the  bona  fide  purchaser.  lb. 

43.  In  a  Court  of  Equity,  a  plaintiff  may  be  de- 
creed to  execute  a  release,  and  to  procure  a  third 
person  (nnder  whom  he  claims)  to  Join  him  therein: 
without  making-  such  person  a  party  to  the  suit. 
Moon  V.  Campbell,  004 

ERROR. 

1.  A  jndgment  oufht  not  to  be  reversed  on  the 
g-ronnd  tliat  the  Court,  at  the  instance  of  the  party 
against  whom  it  was  rendered,  admitted  Improper 
evidence,  or  erroneously  compelled  the  other  party 
to  Join  in  a  demurrer  to  evidence. 

Harrison  v.  Brock.  22 

2.  Wbere  two  defendants  have  appeared  and 
pleaded,  an  entry  in  the  record  "that  the  parties 
came.  Ac  and  the  defendant  L.  acknowledge  the 
plaintiff's  action,  and  therefore  Judgment  agrainst 
the  said  defeudante,"  must  be  understood  as  a 
Judgment  agrainst  both  on  the  confession  of  one,  and 
therefore  erroneous. 

Ward  V.  Johnston.  46 

3.  In  reversing-  the  Judgment  for  that  error,  the 
Court  ongrht  to  direct  the  proper  Judgment  to  be  en- 
tered ag-ainst  the  defendant  who  confessed,  as  well 
as  further  proceedlnffs  against  the  other.  lb. 

4.  In  snch  case,  the  plaintiff  havinr,  after  the 
Judgment  moved  for  permission  to  proceed  against 
the  security:  audit  appearing-,  by  a  bill  of  excep- 
tions on  thlB  motion,  that  the  Judg-ment  had  been 
confessed  by  virtue  of  an  agreement  (to  which  the 
secnrity  was  not  a  party)  that  a  stay  of  execution 
should  be  allowed  the  principal:  the  Court,  in  revers- 
ing the  judgment,  ourht  to  have  given  the  security 
leave  to  plead  puis  darrein  continuance,  all  the 
proceedinffB  having-  been  brought  by  a  writ  of  super- 
sedeas, lb. 


6.  Several  Judgments  and  orders,  relating-  to  each 
other,  may  be  broug-ht  up  by  one  writ  of  superse- 
deas: provided  the  whole  be  sufllciently  described, 
as  intended  to  be  comprehended  therein.  lb. 

0.  What  decree  of  uncertainty  and  inaccuracy 
of  laniTuag-e  is  sufficient  to  set  aside  the  finding  of  a 
Jury  in  a  mill  case. 

Eppes  V.  Cralle.  268 

7.  On  a  petition  for  leave  to  add  to  the  heig-ht  of  a 
mill  dam,  the  only  proper  subject  of  Inquiry  Is,  what 
damasres  will  be  occasioned  by  the  proposed  addi- 
tion. It  is  error,  therefore,  to  direct  the  Jury  to 
assess  such  other  damages,  accruing-  from  the  dam 
already  erected,  as  were  not  contemplated  by  the 
original  Jury.  lb. 

8.  But  an  error  in  this  respect  should  be  reffarded 
as  surplusage,  (the  petition  for  the  writ  of  ad  quod 
damnum  having-  prayed  only  for  such  inquiry  as 
the  law  authorizes,)  if  the  Jury  assessed  such  erro- 
neous damagres  separately,  and  the  Court  did  not 
direct  the  same  to  be  paid,  but  only  the  damages 
properly  assessed.  lb. 

0.  Upon  an  appeal  from  a  decree  in  Chancery,  an 
error  to  the  injury  of  the  appellee  oujrht  to  be  cor- 
rected, althoug-h  he  did  not  appeal. 

Day  V.  Murdoch.  4W 

la  General  Rule  of  the  Court  of  Appeals  as  to  the 

correction  of  errors  operatiuff  to  the  injury  of  the 

appellee  or  defendant  in  error.  lb.  in  note 

11.  If  a  Court  ffive  a  right  Judgment,  for  a  wrong 
reason,  it  oug-ht  nevertheless,  to  be  affirmed. 

Newell  V.  Wood,  666 

12.  See  Execution,  No.  18, 14. 

Glascock's  Adm'x  v.  Dawson,  006 

ERROR.  WRIT  OP. 
See  Error. 

ESCAPE. 
1.  In  an  action  agralnst  the  sheriff  for  an  es- 
040  cape,  a  *verdict  in  general  terms,  for  the  plain- 
tiff, is  not  sufficient  to  authorise  a  Judg-ment: 
notwithstandiniT  the  charg-e  in  the  declaration  be. 
that  the  sheriff  took  a  defective  prison-bounds  bond, 
and  thereupon  voluntarily  permitted  the  prisoner 
to  escape:  and  issue  be  Joined  on  the  plea  of  not 
guilty.  An  express  flndiuff  by  the  Jury,  accor dinar 
to  the  act  of  1792  concerning  escapes,  is  absolutely 
necessary. 

Hooe  V.  Tebbs  and  Wife,  501 

ESCHEAT. 

1.  A  patent  from  the  Commonwealth,  containing 
a  recital  *'that  the  land  was  escheated  from  a  cer- 
tain L  M.,  deceased:"  and  grranting  the  same,  "by 
virtue  of  an  entry  made  in  the  office  of  the  late 
Lord  Proprietor  of  the  Northern  Neck,  and  in  con- 
sideration of  the  ancient  composition  of  11.  6b.  ster- 
ling paid  by  the  grantee  into  the  treasury:"  is 
illegal  and  void,  and  not  to  be  received  as  evidence 
of  title  on  the  general  issue  in  eJectmeuL 

Alexander  v.  Greenup,  184 

8L  The  Commonwealth,  under  the  existing  laws, 
cannot  ffrant  escheated  lands,  without  a  previous 
inquest  of  office,  and  then  not  (as  waste  and  unap- 
propriated lands)  upon  entries  and  surveys;  but 
upon  sales  by  the  escheators.  ib. 

8.  Under  the  Act  of  May  session.  1779.  "concemiuff . 
escheats  and  forfeitures  from  British  subjects." 
lands  held  by  the  factor  of  a  British  mercantile 
company,  on  their  behalf,  by  virtue  of  such  a  title 
as  was  equitable  only,  escheated  to  the  Common- 
wealth; subject  to  the  payment  of  so  much  of  the 
purchase  money  remainingr  due,  as  did  not  exceed 
the  net  amount  for  which  the  land  was  sold  by  the 
escheator.  reduced  to  present  current  money, 
according-  to  the  8d  section  of  that  act  See  Pur- 
chase, No.  1. 

Day  V.  Murdoch,  400 

ESTATE. 
See  Real  Estate. 

EVICTION. 
1.  In  case  of  eviction,  after  a  conveyance  made 
with  warranty,  the  value  of  the  land  lost  as  at  the 
time  of  the  eviction,  g-ives  the  rule  by  which  the 
vendee  is  to  be  remunerated:  but  when  the  con- 
tract is  executory,  a  Court  of  Equity  will  adjust  it, 
upon  principles  of  equity  according  to  the  circum- 
stances. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  fioo 

EVIDENCE. 
1.  A  party  tendering  a  demurrer  to  evidence,  if 
it  be  parol  and  contradictory,  cannot,  after  exhibit- 
ing the  testimony  on  his  side,  compel  the  other 
party  to  Join  in  demurrer. 

Harrison  v.  Brock,  28 
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2.  Tbe  Jary  and  not  the  Court  are  judffes  of  tbe 
credibility  of  witnesses.  lb. 

8.  An  award,  made  pendente  lite,  cannot  be  sriven 
in  evidence  upon  tbe  plea  of  non  assumpsit  lb. 

4.  A  Judgment  ouffht  not  to  be  reversed  on  tbe 
eround  that  tbe  Court,  at  the  instance  of  tbe  party 
against  whom  it  was  rendered,  admitted  improper 
evidence,  or  erroneously  compelled  tbe  other  party 
to  join  in  a  demurrer  to  evidence. 

Harrison  v.  Brock.  22 

5.  A  purchasing  agent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithstanding  such  agent  joined  in  a 
deed  conveying  tbe  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever;  for  the 
vendor  himself  may  be  purchasing  agent  for  the 
vendee  by  his  appointment;  and  tbe  vendee,  by 
constituting  blm  his  agent,  makes  him  a  competent 
vritness  to  prove  tbe  notice. 

Blair  V.  Owles,  88 

&  In  an  action  on  a  prison-bounds  bond,  tbe  plain- 
tiff is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  devolves  on  the 
defendant  to  shew  that  the  prisoner  was  discharged 
by  due  course  of  law. 

Meredith *s  Adm'x  v.  Duval,  76 

7.  In  a  suit  in  Chancery,  the  bill  having  referred 
to  the  proceedings  in  another  suit,  "as  now  remain- 
ing of  record  in  the  same  Court:"  and  tbe  answer 
having  admitted  that  such  a  suit  was  brought,  and 
such  a  decree  as  stated  in  the  bill,  existed;  the 
Court  of  Appeals  will  award  a  writ  of  certiorari 
for  a  transcript  of  the  record  referred  to,  and  re- 
ceive it  as  evidence,  so  far  as  admitted  by  the  an- 
swer. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

8.  An  administrator,  to  whom  a  credit  for  a  sum 
of  money  paid  by  him  to  the  guardian  of  one  of 
tbe  distributees  has  been  allowed  by  a  final  decree 
in  Chancery,  is  a  competent  witness.  In  behalf  of 
the  ward,  to  prove  the  payment  of  the  money  to 
her  guardian:  though  the  latter  was  uo party  to  the 
decree.  lb. 

9.  Proof  of  tbe  parol  declarations  of  a  guardian 
that  she  did  not  intend  to  charge  her  ward  for 
board  is  admissible  to  repel  a  charge,  for  board  in 
her  life-time,  exhibited  by  her  representatives 
after  her  death.  lb. 

10.  A  patent  appearing  on  Its  face  to  be  illegal  and 
void  is  not  to  be  received  as  evidence  of  title  on  the 
general  issue  in  ejectment 

Alexander  v.  Greenup.  184 

11.  Under  peculiar  circumstances,  it  was  held 
unreasonable  rigour  to  exact  vouchers  for  many 
items  in  an  executor's  account  which  appeared 
probably  just,  though  not  supported  by  proof. 

Fitzgerald,  £x*r  of  Jones,  v.  Jones,  150 

12.  By  virtue  of  the  24th  section  of  the  District 
Court  law  of  1792,  the  copies  therein  allowed  are  good 
evidence  in  suits  brought  since  that  act  took  effect. 

Atwell's  Adm'rs  v.  Towles,  176 

13.  Parol  evidence  is  admissible  to  prove  that  a 
fl.  fa.  was  levied,  though  no  return  was  made  upon 
it 

Bullitt's  Ex'rs  V.  Winstons,  260 

14.  On  a  joint  plea  of  "not  guilty,"  in  trespass  vi 
et  armls,  against  two  defendants,  for  breaking  the 
plaintiff's  close  and  beating  bis  slaves,  the  de- 
fendants ought  not  to  be  permitted  to  give  in  evi- 
dence, by  way  of  mitigation  of  damages,  a  license 
from  tbe  plaintiff,  to  one  of  them,  to  visit  his  negro 
quarters,  and  chastise  any  of  his  slaves  who  might 

be  found  acting  Improperly;  the  battery  being 
647     committed  *by  tbe  other  defendant:  and  no 
proof    appearing  that  the  slaves  who   were 
beaten  bad  acted  improperly. 

Brown  and  Bolsseau  v.  May,  288 

1&.  Illegal,  or  improper  evidence  ought  never  to 

be  confided  to  tbe  Jury,  however  unimportant  it 

may  be  to  the  cause.  lb. 

16.  A  record  of  one  suit  cannot  be  read  as  evi- 
dence in  another,  unless  both  the  parties,  or  those 
under  whom  they  claim,  were  parties  to  both  suits: 
it  being  a  rule  that  a  document  cannot  be  used 
against  a  party  who  could  not  avail  himself  of  It  in 
case  it  made  in  his  favour. 

Paynes  V.  Coles,  378 

17.  A  record  of  one  suit  cannot  be  read  as  evidence 
in  another,  on  tbe  ground  that  the  defends^nt  and 
one  of  tbe  plaintiffs  In  the  latter  suit  were  parties 
to  the  former,  and  that  tbe  same  point  was  In  con- 
troversy in  both:  another  plaintiff,  and  the  person 
under  whom  both  the  said  plaintiffs  jointly  claim, 
not  having  been  parties  to  such  former  suit 

Chapmans  v.  Chapman,  808 

18.  In  such  case,  tbe  circumstance  that  tbe  "writ- 
ings and  evidences"  in  the  former  suit  were  read  at 
the  hearing  of  tbe  latter,  without  any  exception 
taken  at  that  time  appearing  on  tbe  record,  is  no 
proof  that  this  was  done  by  consent  of  parties,  and 
does  not  preclude  the  objection  from  being  taken  in 


the  Appellate  Court:  tbe  defendant  in  his  answer 
having  objected  to  the  admission  of  tbe  verdict  and 
other  proceedings  in  the  former  suit  but  offered  to 
agree  that  the  depositions  only  might  be  read:  to 
which  offer  no  assent  appeared  on  the  part  of  tbe 
plaintiff.  lb. 

19.  An  answer  in  Chancery  (though,  in  form,  re- 
sponsive to  a  question  put  in  the  bill)  is  not  evi- 
dence, where  it  asserts  a  right  affirmatively  la 
opposition  to  the  plaintiff's  demand:  but  tbe  de- 
fendant is  as  much  bound  to  establish  such  asser— 
tlon  by  independent  testimony,  as  the  plaintiff  is  to 
sustain  his  bill. 

Paynes  v.  Coles,  87» 

20.  An  issue  out  of  Chancery  ought  not  to  be  di- 
rected to  try  a  claim  altogether  unsupported  by 
testimony,  or  a  title  not  alleged  in  the  bill,  but  sug- 
gested in  tbe  answer,  without  proof.  Neither  !» 
this  rule  to  be  varied  by  the  circumstance  that  in- 
fants are  interested.  lb. 

21.  Under  what  circumstances  a  protest  before  a 
notary  public  by  the  master  of  a  vessel  is  no  evi- 
dence. 

Marine  Insurance  Company  of  Alexandria  v. 
Scras,  40» 

22.  A  judgment  against  tbe  executor  is  no  evi- 
dence against  the  heirs  or  devisees  of  the  real  es- 
tate. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

28.  What  is  sufficient  evidence  to  establish  a  nun- 
cupative will.    See  Wills,  No.  8. 

Mason  v.  Dunman.  45<^ 

24.  Parol  evidence,  of  subsequent  declarations 
and  acknowledgments  by  tbe  parties,  is  not  suffi- 
cient to  support  an  agreement  between  a  pur- 
chaser of  land  and  a  third  person,  that  snch  third 
person  should  be  admitted  as  a  partner  in  the  pur- 
chase. 

Henderson  v.  Hudson,  510 

25.  The  proof  must  be  clear  and  manifest  to  affect 
an  assignee  by  an  equity  of  which  he  had  no  notice: 
especially,  if  tbe  obligor,  after  the  assignment, 
promise  payment  of  the  full  amount  of  the  bond  to 
the  assignee. 

Mayo  V.  Giles's  Adm'r,  683 

26.  What  circumstances  are  evidence  of  fraud  in  a. 
Court  of  Equity.    See  Fraud,  No.  8.  4. 

Harvey  and  Wife  v.  Pecks,  618 

Whitehorn  and  Wife  v.  Hines  and  others,        657 

27.  A  vendor  of  land,  according  to  certain  lines, 
must  be  presumed  interested,  and  therefore  incom- 
petent, as  a  witness,  to  establish  those  lines;  unless 
it  appear  that  he  did  not  warrant  the  title. 

Moon  V.  Campbell,  flOO 

EXAMINATION,  (PRIVY.) 
1.  See  Deed,  No.  la 
Harvey  and  Wife  v.  Pecks,  5ia 

EXECUTION. 

1.  An  execuUon  against  the  goods  of  a  decedent  in 
tbe  bands  of  his  executor  or  administrator,  with  a 
return  of  nulla  bona,  is  not  sufficient  to  ground  an 
action  on  the  administration  bond. 

Gordon's  Adm'rs  v.  The  Justices  of  Frederick,   1 

2.  If  a  judgment  be  confessed  by  a  principal,  by 
virtue  of  an  agreement  (to  which  tbe  security  was 
not  a  party)  that  a  stay  of  execution  should  be  al- 
lowed the  principal;  the  security  (in  case  of  further 
proceedings  against  him)  ought  to  be  permitted  to 
plead  such  matter  puis  darrein  continuance. 

Ward  V.  Johnston,  4& 

8.  Quaere,  whether  such  plea,   if  demurred   to. 

would  be  good  in  law  to  bar  the  plaintiff's  claim  as 

against  the  security?  Ib. 

4.  Tbe  taking  in  execution  the  body  of  one  of  two 

joint  obligors  is  no  satisfaction  of  the  debt  and 

does  not  bar  an  action  against  the  other  obligor. 

Atwell's  Adm'rs  v.  Towles.  176. 

6.  A  writ  of  fieri  facias  may  be  levied,  without 

touching  or  removing  the  property:  provided  ft  be 

in  the  Immediate  power  of  the  sheriff,  and  admitted 

by  him  to  have  been  taken  to  satisfy  tbe  debt 

Bullitt's  Ex'rs  V.  Winstons,  9a» 

6.  The  sheriff's  permitting  the  property  to  remain 
in  the  possession  of  a  third  person,  or  of  tbe  defend- 
ant under  a  verbal  engagement  to  produce  It  on 
the  day  of  sale,  does  not  prevent  the  fi.  fa.  from 
having  been  levied  In  contemplation  of  law:  tbe 
sheriff  being  responsible  to  the  plaintiff,  in  sucb 
case,  if  the  property  be  not  produced.  lb. 

7.  Parol  evidence  is  admissible  to  prove  that  a  fl. 
fa.  was  levied,  though  no  return  was  made  upon  it. 

lb. 

8.  A  sheriff  may  be  permitted,  by  order  of  court, 
to  make  a  return  upon  an  execution,  or  to  amend  it, 
according  to  the  truth  of  the  case,  at  any  time  after 
the  return  day.  lb. 

9.  A  plaintiff,  by  directing  the  sheriff  to  put  off  tbe 
sale  of  property  taken  in  execution,  to  a  day  after 
the  return  day,  and  to  suffer  it  to  remain  in  tbe 
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possession  of  the  principal  defendant  or  his  secnrl- 
ties.   releases  the  seen ri ties  altogether  from 

048  that  or  any  sabseqnent  *execntion:  snch  di- 
rection beinir  given  without  their  concurrence. 
Bullitt's  Ex'rs  V.  Winstons,  989 

10.  In  such  case,  the  plaintiff's  adding  to  the  di- 
rection the  words  "holding  the  property  subject  to 
the  said  execution,"  cannot  prevent  the  release 
from  operating.  lb. 

11.  An  appeal  from,  or  supersedeas  to,  an  order 
quashing  an  execution  against  two  defendanu. 
need  not,  if  one  of  them  die.  be  revived  against  his 
representative,  but  should  be  proceeded  on  as  to 
the  other  only.  lb. 

11  A  defendant,  against  whom  an  execution  is- 
sued, may  move  to  quash  it.  though  not  levied  on  his 
property,  but  on  that  of  a  co-defendant  only. 

Note  to  S84 

18.  A  writ  of  fieri  facias  against  an  administra- 
trix, "to  be  levied,  as  ^o  certain  damages  and  costs, 
of  the  goods  and  chattels  of  her  intestate,  and,  as  to 
other  damages  and  costs,  of  her  own  goods  and 
chattels, "  was  returned  "executed  on  certain  slaves 
the  property  of  the  administratrix,  and  a  forthcom- 
ing bond  taken."  &c.  The  bond  being  given  by  the 
administratrix,  eo  nomine,  but  expressing  that  the 
fl.  fa.  was  against  the  goods  and  chattels  of  the  said 
administratrix,  was  decided  to  be  variant  from  the 
fl.  fa.,  and  therefore  quashed. 

Glascock's  Adm'x  v.  Dawson.  605 

14.  In  reviewing  a  judgment  by  default  on  a  forth- 
coming bond,  the  appellate  Court  will  compare  it 
with  the  execution  on  which  it  was  taken.  lb. 

EXECUTORS  AND  ADMINISTRATORS. 
1.  It  is  necessary,  after  a  judgment  against  an  ex- 
ecutor or  administrator,  as  such,  to  establish  a  dev- 
astavit, by  means  of  a  second  suit,  before  an  action 
can  be  maintained  on  the  administration  bond. 

Gordon's  Admr's  v.  The  Justices  of  Frederick.  1 
S.  An  answer  filed  in  the  name  of  one  of  three  ex- 
ecutors (the  decree  being  in  favour  of  the  plaintiff) 
is  not  to  be  taken  as  their  joint  answer:  notwith- 
standing the  clerk  in  the  transcript  of  the  record 
says  that  they  appeared  by  counsel,  and  filed  their 
answer,  and  no  steps  were  taken  to  compel  a  fur- 
ther answer  from  them. 

Chinn  V.  Heale.  68 

8.  A  husband  surviving  his  wife  (or.  in  case  of  his 
death  afterwards,  his  executor  or  administrator) 
may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  before  the  marriage,  or  for 
their  joint  benefit  afterwards:  notwithsunding  he 
did  not  take  administration  on  her  estate. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  98 

4.  An  administrator  to  whom  a  credit  for  a  &um  of 
money  paid  by  him  to  the  guardian  of  one  of  the 
distributees  has  been  allowed  by  a  final  decree  in 
Chancery,  is  a  competent  witness,  in  behalf  of  the 
ward,  to  prove  the  payment  of  the  money  to  her 
raardian ;  though  the  latter  was  no  party  to  the 
decree. 

Hooper  and  Wife  v.  Roysterand  Wife.  119 

5.  Proof  of  the  parol  declarations  of  a  guardian, 
that  sbe  did  not  intend  to  charge  her  ward  for 
board,  is  admissible  to  repel  a  charge,  for  board  in 
ber  life-time,  exhibited  by  her  executor  or  admin- 
istrator after  her  death. 

Hooper  and  Wife  v.  Royster  and  Wife.  119 

ft.  In  a  suit  for  contribution  against  legatees  or 
iistribntees,  the  executor  or  administrator,  or.  if 
le  be  dead,  the  person  who  succeeded  him  in  the 
executorship  or  administration,  ought  to  be  made  a 
>arty :  unless  it  appear  that  the  account  of  such  ex- 
•cntorsbip  or  administration  has  been  regularly 
aade  np.  and  the  esute  delivered  over  to  the  lega- 
ees  or  distributees.  lb. 

7.  An  executor  having  delivered  up  the  estate 
enerally  and  the  management  thereof  to  one  of 
be  residuary  legatees,  for  his  benefit  and  that  of 
is  co-legatee:  nine  years  and  ten  months  having 
iter  wards  elapsed  before  he  was  summoned  to 
ender  an  account:  the  greater  part  of  hisexecu- 
jrsbip  bavlng  moreover  been  during  the  revolu- 
ionary  war:  and  the  settlement  taking  place  after 
is  deatb :  it  was  held  unreasonable  rigour  to  exact 
oncbers  for  many  items  in  his  account  which  ap- 
eared  probably  just,  though  not  supported  by 
roof. 

Fitzirerald.  Ex'r  of  Jones,  v.  Jones,  160 

8.  Where  the  failure  to  bring  an  executor  to  a  set- 
ement  appears  to  have  proceeded  from  neglect  of 
le  residuary  legatees,  without  any  wilful  default 
3  his  part,  interest  ought  not  to  be  charged  on  the 
alance  due  from  him  to  the  estate,  except  from  the 
atf^  of  tbe  decree:  neither  in  such  case,  ought  in- 
>rest  to  be  allowed  him  on  payments  to  the  lega- 
tes T>efore  the  decree:  though  made  in  bonds 
hich  carried  interest  lb. 

9.  iJuder  circumstances  a  commission  of  7H  per 
>at.  may  be  allowed  an  executor  on  all  his  receipts 


and  disbursements:  the  real  and  personal  estate 
having,  in  obedience  to  the  directions  of  the  will, 
been  kept  together  and  managed  by  him.  lb. 

10.  An  executor  or  administrator,  hiring  slaves 
belonging  to  the  estate  of  his  testator  or  intestate, 
ought  not  to  be  charged  with  interest  on  such  hire 
from  the  day  it  became  due:  (no  proof  appearing 
that  it  was  then  collected,  or  that  interest  from  that 
day  was  received  upon  it;)  but  a  reasonable  time  to 
collect  and  apply  the  money  should  be  allowed  be- 
fore the  commencement  of  interest 

Dilliard  v.  Tomlinson,  &c.,  188 

11.  In  such  case,  no  interest  ought  to  be  charged 
where  the  right  to  the  slaves  was  in  dispute,  and  it 
was  doubtful  to  whom  the  money,  when  collected, 
should  be  paid:  no  proof  appearing  that  the  execu- 
tor or  administrator  received  any  interest,  or  made 
any  profit  lb. 

18.  A  simple  contract  creditor,  having  obtained  a 
judgment  by  default  against  an  executor,  cannot 
maintain  a  suit  in  equity,  for  marshalling  assets, 
against  devisees  of  the  landed  property  until  he  has 
f  nll3'  prosecuted  his  claim  at  law,  against  the  exec- 
utor and  his  securities. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

18.  A  judgment  by  default,  against  an  executor, 
is  prima  facie  admission  of  assete.  lb. 

14.  A  judgment  against  the  executor  is  no 
649     evidence  *against  the  heirs  or  devisees  of  the 
real  estate. 
Mason's  Devisees  v.  Peter's  Adm'rs,  487 

IS.  Whatdecreemaybe  made  on  a  bill  of  injunc- 
tion exhibited  by  the  administrator  of  the  pur- 
chaser of  a  tract  of  land,  against  the  administrator 
and  heirs  of  the  vendor,  claiming  compensation  for 
a  deficiency,  credits  for  payments,  and  a  convey- 
ance. 

Humphrey's  Adm'r  v.  M'CJlenachan's  Adm'r 
and  Heirs.  498 

1&  See  Execution,  No.  18. 
Glascock's  Adm'x  v.  Dawson,  605 

FAIRFAX.  (LORD.) 
See  Northern  Neck  of  Virginia. 
FIERI  FACIAS. 
See  Execution. 

FIRE    (X>MPANY. 
See  Mutual  Assurance  Society. 
FORFEITURE. 
1.  An  authority  given  by  law  to  any  officer,  where- 
by the  estates  or  interests  of  other  persons  may  be 
forfeited  or  lost,  must  be  strictly  pursued  in  every 
instance. 

Yancey  v.  Hopkins,  419 

8.  See  Infant.  No.  9.  lb. 

8.  See  Escheat,  No.  8:  Purchase.  No.  1. 
Day  v.  Murdoch,  460 

FORTHCOMING  BOND. 

1.  A  writ  of  fieri  facias  against  an  administratrix, 
"to  be  levied,  as  to  certain  damages  and  costs,  or 
the  goods  and  chattels  of  her  intestate,  and.  as  to 
other  damages  and  costs,  of  her  own  goods  and  chat- 
tels," was  returned  "executed  on  certain  slaves  the 
property  of  the  administratrix,  and  a  forthcoming 
bond  taken,"  &c.  The  bond  being  given  by  the 
administratrix,  eo  nomine,  but  expressing  that  the 
fi.  fa.  was  against  the  goods  and  chattels  of  the  said 
administratrix,  was  decided  to  be  variant  from  the 
fi.  fa.  and  therefore  quashed. 

Glascock's  Adm'x  v.  Dawson,  606 

2.  In  reviewing  a  Judgment  by  default  on  a  forth- 
coming bond,  the  appellate  Court  will  compare  it 
with  the  execution  on  which  it  was  taken.  lb. 

FRAUD. 

1.  A  mortgagee,  without  notice,  shall  be  protected 
against  a  prior  equitable  title  :  if  the  person,  hav- 
ing such  title,  either  encouraged. him  to  take  the 
mortgage,  or,  knowing  of  his  intention  to  take  it 
stood  by,  and  made  no  objection. 

Green  v  Price,  449 

2.  The  statute,  "to  prevent  frauds  and  perjuries," 
applies  to  an  agreement,  between  a  purchaser  of 
land,  and  a  third  person,  that  such  third  person 
should  be  admitted  as  a  partner  in  the  purchase  : 
the  proof  of  such  agreement  beitig  only  parol  evi- 
dence of  subsequent  declarations  and  acknowledge 
ments  of  the  parties. 

Henderson  V.  Hudson,  610 

8.  What  are  badges  of  fraud  in  obtaining  a  deed. 
Harvey  and  Wife  v.  Pecks,  618 

4.  Fraud,  it  seems,  may  be  presumed  in  equity 
from  strong  circumstances :  such  as  gross  inade- 
quacy of  consideration  ;  breach  of  trust  and  confi- 
dence:  undue  influence  exerted:  (especially,  over  a 
young  and  weak  person  by  a  near  relation  :)  over- 


V  X,  1  Mttof— 18 


265 


I  MUNF. 


Virginia  Rbports,  Annotatbd. 


INDEX 


•diUffence  and  assidaity  la  ffuardinff  against  objec- 
tions :  and  the  like. 

Whltehorn  and  Wife  v.  Hlnes  and  others,        K&7 
&  See  Purchaser.  Na  20.  21.  lb. 

GRANT. 
See  Patent  for  Land. 

GUARDIAN  AND  WARD. 
1.  An  administrator,  to  whom  a  credit,  for  a  sum 
of  money  paid  by  him  to  the  st  nardlan  of  one  of  the 
distributees,  has  been  allowed  by  a  final  decree  In 
Chancery,  Is  a  competent  witness.  In  behalf  of  the 
ward,  to  prove  the  payment  of  the  money  to  her 
irnardlan;  though  the  latter  was  no  party  to  the 
decree. 

Hooper  and  Wife  V.  Royster  and  Wife,  119 

8.  Proof  of  the  parol  declarations  of  a  sruardlan 
that  she  did  not  Intend  to  charge  her  ward  for  board 
is  admissible  to  repel  a  charge,  for  board  in  her  life- 
time, exhibited  by  her  representatives  after  her 
death.  But  in  such  case,  she  ought  not  to  be 
charged  with  interest  on  a  sum  of  money  received 
for  the  ward,  unless  such  interest  would  exceed 
the  amount  of  a  reasonable  compensation  for 
board.  lb. 

8.  A  guardian  may  be  allowed  for  moneys  paid 
and  advanced,  for  the  clothes,  schooling  and  other 
necessary  expenses  of  the  ward,  out  of  the  principal 
of  such  ward*8  estate  :  if  it  appear  that,  from  extra- 
ordinary circumstances,  such  disbursements  were 
unavoidable  without  culpable  neglect  on  the  part  of 
such  guardian  ;  otherwise,  such  allowance  onght  to 
be  made  out  of  the  profits  only.  lb. 

4.  Money  received,  by  a  guardian  for  a  ward,  dur- 
ing the  paper  money  times,  ought  to  be  reduced  by 
the  scale  of  depreciation  ;  to  be  applied  as  on  the 
last  day  of  the  year  in  which  It  was  received.       lb. 

5.  A  reasonable  time  ought  to  be  allowed  a  guard- 
ian to  put  the  money  of  a  ward  out  at  interest : 
and.  In  this  case,  six  months  were  considered  as 
such  reasonable  time.  lb. 

6.  If  money  was  received,  by   a  guardian  for  a 
ward,  within  six  months  previous  to  the  1st  of  Janu- 
ary,  1777.  (when  the    scale   of  depreciation  com- 
menced.)   It   should    be    reduced    according 

660     *to  the  scale,  as  at  the  end  of  six  months  from 
the  time  when  received. 
Hooper  and  Wife  v.  Royster  and  Wife.  119 

HEIRS. 

1.  A  judgment  against  the  executor  is  no  evidence 
against  the  heirs  or  devisees  of  the  real  estate. 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

2.  What  decree  may  be  made  on  a  bill  of  Injunc- 
tion exhibited  by  the  administrator  of  the  purchaser 
of  a  tract  of  land,  against  the  administrator  and 
heirs  of  the  vendor,  claiming  compensation  for  a 
deficiency,  credits  for  payments  and  a  conveyance. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs.  498 

HIRE. 

1.  See  Slaves,  No.  1,  2. 

2.  See  Interest,  No.  10. 

HUSBAND  AND  WIPE. 

1.  If  A.  promise  B.  that  if  he  and  A.'s  daughter 
marry,  "he  will  endeavour  to  do  her  equal  justice 
with  the  rest  of  his  daughters  as  fast  as  It  Is  in  his 
power  with  convenience."  and  the  marriage  be 
afterwards  had  with  his  consent :  the  promise  Is 
sufficiently  ceruln  and  obligatory. 

Chichester's  Ex'x  v.  Vass's  Adm'r.  98 

2.  In  such  case.  A.  has  not  his  life-time  to  perform 
it  in  :  but.  In  a  reasonable  time  after  the  marriage, 
(taking  Into  consideration  his  property  and  other 
circumstances,)  is  bound  to  make  an  advancement 
to  B.  and  wife,  equal  to  the  largest  made  to  his  other 
daughters.  lb. 

8.  A  promise  in  the  above-mentioned  terms 
enures  to  the  joint  benefit  of  the  husband  and  wife  ; 
and  is  not  to  be  satisfied  by  a  conveyance  of  lands 
to  the  wife.  The  husband  (to  whom  the  promise 
was  made)  has  his  election  to  consider  It  a  personal 
contract:  and,  If  he  survive  the  wife,  may  sue  In 
his  own  right  to  recover  damages  for  a  breach.     lb . 

4.  A  husband,  surviving  his  wife,  (or,  in  case  of 
his  death  afterwards,  his  executor  or  administra- 
tor.) may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  before  the  marriage,  or  for 
their  joint  benefit  afterwards :  notwithstanding  he 
did  not  take  administration  on  her  esute.  lb. 

5.  The  aid  of  a  Ck>urt  of  Equity  ought  not  to  be 
afforded  to  set  up  a  marriage-promise,  when  the 
effect  would  be  to  disinherit  (against  the  Intention 
of  the  parties)  the  only  Issue  or  the  marriage. 

Paynes  V.  Coles,  873 

6.  See  Relief.  No.  8.  lb. 

7.  A  deed  from  a  husband  and  wife,  without  her 
privy  examination  and  relinquishment.  Is  utterly 


void  as  to  her.  and  furnishes  no  consideration  to 
support  a  subsequent  conveyance. 

Harvey  and  Wife  v.  Pecks,  518 

IDIOT. 

1.  Under  what  circumstances,  a  deed,  obtained 
from  a  man  of  weak  understanding,  (though  not  aa 
idiot  or  lunatic)  may  be  set  aside  In  equity* 

Whltehorn  and  Wife  v  Hlnes  and  others.        b&7 

2.  See  Equity,  No.  41,  42.  lb. 

IMBECILITY  OP  UNDERSTANDING. 
See  Idiot 

INADEQUACY  OF  CONSIDERATION. 
See  Consideration 

INCREASE. 
1.  See  Infant  No.  4. 

INCUMBRANCE. 

1.  Notice  of  a  lien  or  encumbrance  on  property 
binds  the  purchaser,  if  received  by  him  at  any  time 
before  the  execution  of  the  conveyance. 

Blair  V.  Owles,  38 

2.  A  purchaser  with  notice  of  an  annual  encum- 
brance, having  prevented  the  lawful  claimant  from 
enjoying  the  benefit  thereof,  is  personally  liable,  la 
equity,  to  the  full  value.  lb. 

8.  In  such  case,  the  purchaser,  or  the  property, 
may  be  made  liable,  in  the  first  Instance,  at  the  elec- 
tion of  the  plaintiff.  lb. 

4.  In  a  suit  In  equity  by  the  claimant  of  an  encum- 
brance against  a  vendee  having  notice,  a  person 
who  joined  the  vendor  In  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  claim,  need  not  be  a 
party.  lb. 

5.  A  purchasing  agent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encam- 
brance.  notwithstanding  such  agent  joined  in  a 
deed  conveying  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever  ;  for  tbe 
vendor  himself  may  be  purchasing  agent  for  tbe 
vendee  by  his  appointment:  and  the  vendee,  by 
constituting  him  his  agent,  makes  him  a  competent 
witness  to  prove  the  notice.  lb. 

INFANT. 

1.  It  is  now  settled,  that  the  mother  of  an  infant 
who  died  intestate,  between  the  first  of  October, 
1798.  (when  the  suspended  acts  of  1793  took  effect,) 
and  the  22d  of  January.  1802.  (when  the  act,  "con- 
cerning the  distribution  of  unbequeathed  personal 
estate,"  was  passed.)  or  any  of  her  issue,  by  a  person 
other  than  the  father,  was  not  entitled  to  any  part 
of  such  Infant's  personal  estate  derived  Immedi- 
ately from  the  father. 

Dllllard  v.  Tomlinson,  &c.,  183 

2.  But  the  law  was  otherwise  relative  to  the  prop- 
erty of  an  Infant  who    died  Intestate,    between 

the  ist  of  January,  1787,    (when  the  acts  of 
651     *1785  took  effect  and  the  1st  of  October,   1798  : 
the  distribution   during  that  interval,  being 
regulated  by  the  acts  of  1785,  c.  01,  and  c.  00. 

Dllllard  v.  Tomlinson,  &c..  183 

8.  Neither  was  the  mother,  or  her  issue,  as  above 
mentioned,  excluded,  where  the  property  was  de- 
rived, not  Immediately,  but  by  Intervening  succes- 
sion, from  the  father.  lb. 

4.  The  profits  of  the  estate  of  an  Infant  dying  In- 
testate, (including  the  Increase  of  slaves,)  accruing 
to  such  infant  In  his  or  her  life-time,  but  not  applied 
to  his  or  her  use.  or  otherwise  lawfully  disposed  of. 
ought  to  go  to  the  person,  or  persons.  Inheriting 
such  estate  generally.  lb. 

5.  Where  an  infant,  having  title  to  a  real  estate  of 
Inheritance  derived  by  purchase  or  descent  imme- 
diately from  the  father,  dies  without  Issue,  and 
with  no  brother  or  sister,  or  descendant  of  either: 
the  father  being  dead,  but  the  mother  living:  the 
right  of  Inheritance  is  not  in  abeyance,  but  goes  in 
parcenary  to  the  brothers  and  sisters  of  the  father, 
or  their  lineal  descendants:  and,  vice  versa,  such 
estate  being  derived  Immediately  from  the  mother: 
and  she  being  dead,  but  the  father  living;  it  goes 
In  parcenary  to  her  brothers  and  sisters,  or  their 
lineal  descendants. 

Templeman  v.  Steptoe,  339 

ft.  The  law  was  the  same,  as  to  personal  estate,  be- 
tween the  1st  of  October.  1798.  and  the  23d  of  Janu- 
ary. 1802.  lb. 

7.  See  Issue  Out  of  Chancery.  No.  1. 

Paynes  v.  Coles,  378 

8.  See  Equity,  No.  28.  lb. 

9.  The  land  of  an  Infant  being,  by  mistake,  listed 
by  the  Ck>mmlssloner  of  revenue  as  the  property  of 
another  person,  and  sold  as  such  for  taxes.  In  De- 
cember. 1786:  being  bought  by  the  deputy  sheriff 
who  sold  It:  conveyed  to  him  by  the  high  sheriff  in 
February,  1795:  and  afterwards  sold  again  by  the 
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deputy  sheriff:  the  rlRht  of  the  Infant  was  estab- 
lished against  the  last  purchaser;  (who  bought 
wiih  full  notice  of  all  the  circumstances:)  notwith- 
standing the  suit  was  not  brought  until  six  years 
after  tbe  plaintiff  attained  his  full  age. 

Yancey  v.  Hopkins.  410 


INHERITANCE. 

1.  See  Infant.  No.  4. 
Dilliard  ▼.  Tomlinson,  Ac, 

2.  See  Infant  No.  6.  0. 
Tern  pieman  v.  Step  toe. 


188 
839 

INJUNCTION. 

1.  On  a  bill  of  injunction  to  a  Judgment  at  law.  If 
it  appear,  on  the  final  hearing,  that  the  judgment 
ought  not  to  be  enjoined,  and  that  the  plaintiff  in 
equity  has  had  credit  for  a  sum  to  which  he  is  not 
entitled;  the  Court  should  not  only  dissolve  the  In- 
junction and  dismiss  the  bill,  but  should  moreover 
decree  that  the  plaintiff  pay  that  sum  to  the  defend- 
ant. 

Todd  ▼.  Bowyer,  447 

2.  On  a  bill  of  injunction  exhibited  by  the  admin- 
istrator of  the  purchaser  of  a  tract  of  land,  against 
the  administrator  and  heirs  of  the  vendor,  (in 
whom  the  legal  title  remains.)  claiming  compensa- 
tloi>  for  a  deficiency,  credite  for  paymenu  and  a 
conveyance:  the  Court,  on  allowing  the  compensa- 
tion and  the  credits,  may  decree  that  the  defend- 
ants shall  convey  their  title  to  certain  trustees  to  be 
by  them  conveyed  to  the  heirs  of  the  purchaser. 
<though  not  parties  to  the  suit.)  If  the  balance  of 
the  purchase-money  be  paid  on  or  before  a  certain 
day;  and.  if  not.  with  power  to  sell  as  much  of  tbe 
land  as  may  be  sufilclent  to  pay  such  balance,  and 
10  convey  the  residue,  if  any.  to  the  said  heirs. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs.  498 

INQUEST  OF  OFFICE. 
1.  The  Commonwealth,  under  the  existing  laws, 
cannot  grant  escheated  lands,  without  a  previous 
inquest  of  office. 

Alexander  v.  Greenup.  134 

S.  Quaere,  were  the  several  acts  of  assembly,  re- 
specting the  mode  of  acquiring  titles  to  waste  and 
unappropriated  lands  in  the  Northern  Neck,  equiv- 
alent to  an  inquest  of  office,  and  sufficient  to  author- 
ize grants  of  the  said  lands  by  the  commonwealth? 
Hunter  v.  Fairfax's  Devisee.  218 


INQUISITION. 


See  Mills. 


INSOLVENCY. 
1.  The  creditor  of  an  insolvent  prisoner,  who  has 
the  liberty  of  the  rules,  is  bound  to  give  security 
for  the  prison  fees:  but  tbe  sheriff  cannot  legally 
discharge  him.  unless  he  be  actually  insolvent,  and. 
being  so.  the  plaintiff,  having  notice  thereof,  refuse 
to  pay  his  fees,  or  to  give  bond  for  the  payment 
thereof. 

Meredith's  Adm'x  v.  Duval,  ~  76 

INSURANCE. 

1.  See  Marine  Insurance,  No.  1,  2.  8. 

2.  See  Mutual  Assurance  Society.  No.  1.  2. 

INTENTION. 

1.  See  Wills,  No.  4,  &. 

Wyatt  V.  Sadler's  Heirs,  687 

2.  See  Wills,  No.  «,  7. 

Johnson  and  others  v.  Johnson's  Widow  and 
Heirs,  549 

INTEREST, 

1.  When  It  appears  that  a  guardian  boarded  her 
ward  in  her  own  house,  and  Intended  to  make  no 
charge  for  It.  she  ought  not  to  be  charged  with  inter- 
est on  a  sum  of  money  received  for  the  ward,  unless 

such  Interest  would  exceed  the  amount  of  a 
ess     reasonable  compensation  *for  board. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

2.  A  reasonable  time  ought  to  be  allowed  a  guard- 
ian to  put  the  money  of  a  ward  out  at  Interest: 
and.  in  this  case,  six  months  were  considered  as 
such  reasonable  time.  lb. 

3.  Where  the  failure  to  bring  an  executor  to  a  set- 
tlement appears  to  have  proceeded  from  neglect  of 
the  residuary  legatees,  without  any  wilful  default 
on  bis  part,  interest  ought  not  to  be  charged  on  the 
balance  due  from  him  to  the  estate,  except  from 
the  date  of  the  decree:  neither,  in  such  case, 
ought  interest  to  be  allowed  him  on  payments  to 
the  legatees  before  the  decree:  though  made  in 
bonds  which  carried  Interest 

Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  160 


4.  See  Bond,  No.  18. 

Atweirs  Adm'rs  v.  Towles,  175 

5.  See  Penalty.  No.  8.  lb. 

6.  Interest  on  costs  could  not  properly  be  allowed, 
under  the  act  of  1808.  2  Rev.  Code.  p.  80,  c.  29,  s.  5.  So 
decided  in 

M'Rea  V.  Brown,  In  note  to  179 

7.  An  executor  or  administrator,  hiring  slaves  be- 
longing to  the  estate  of  his  testator  or  intestate, 
ought  not  to  be  charged  with  interest  on  such  hire 
from  the  day  it  became  due;  (no  proof  appearing 
that  it  was  then  collected,  or  that  interest  from  that 
day  was  received  upon  it:)  but  a  reasonable  time 
to  collect  and  apply  the  money,  should  be  allowed 
before  the  commencement  of  interest 

Dilliard  v.  Tomlinson,  &c.,  183 

8.  In  such  case,  no  interest  ought  to  be  charged 
where  the  right  to  the  slaves  was  in  dispute,  and  it 
was  doubtful  to  whom  the  money,  when  collected, 
should  be  paid,  no  proof  appearing  that  the  execu- 
tor or  administrator  received  any  interest,  or  made 
any  profit.  ib. 

9.  Prior  to  the  1st  of  May,  1804.  (when  the  act 
"concerning  the  proceedings  in  the  Courts  of  Chan- 
cery, and  for  other  purposes."  took  effect:  see  2 
Rev.  Code.  p.  30,)  the  Courts  of  CHiancery,  on  debts 
not  bearing  Interest  in  terms,  could  not  grant  inter- 
est subsequent  to  the  date  of  the  decree.  Ib. 

10.  Interest  on  the  hire  of  slaves  disallowed  as  in 
Dilliard  v.  Tomlinson,  ante.  p.  188. 

Whitehorn  v.  Hlnes  and  Wife,  667 

INTERLOCUTORY  DECREE. 
1.  See  Decree.  No.  2. 
Hooper  and  Wife  v.  Royster  and  Wife,  119 

INTESTATES'  ESTATES. 
1.  See  Infant  No.  1,  2.  8,  4. 

Dilliard  V.  Tomlinson .  Ac.,  183 

&  See  Infant  No.  5.  6. 

Templeman  v.  Steptoe,  880 

ISSUE  OUT  OF  CHANCERY. 
1.  An  issue  out  of  Chancery  ought  not  to  be  di- 
rected to  try  a  claim  altogether  unsupported  by  tes- 
timony, or  a  title  not  alleged  in  the  bill,  but 
suggested  in  the  answer,  without  proof.  Neither  is 
this  rule  to  be  varied  by  the  circumstance  that 
infants  are  interested. 

Paynes  v.  Coles,  878 

ISSUE  OF  MARRIAGE. 

1.  The  aid  of  a  Court  of  Equity  ought  not  to  be 
afforded  to  set  up  a  marriage  promise,  when  the 
effect  would  be  to  disinherit  (against  the  Intention 
of  the  parties)  the  only  issue  of  the  marriage. 

Paynes  v.  Coles.  878 

2.  See  Relief,  No.  8.  lb. 

JEOFAILS. 

1.  A  judgment  at  rules  in  the  clerk's  office  of  a 
County  Coort  ought  to  be  entered  as  of  the  last  day 
of  the  succeeding  quarterly  term:  but  if  it  be  en- 
tered as  at  rules  only,  it  is  merely  a  clerical  mis- 
prision, and  therefore  amendable. 

Digges's  Ex'r  v.  Dunn's  Ex'r.  56 

2.  In  such  case,  if  the  judgment  be  declared  upon 
as  of  a  quarterly  term,  and  the  transcript  produced 
be  of  a  judgment  at  rules,  (which  ought  to  bave 
been  entered  as  of  such  quarterly  term,)  the  vari- 
ance is  immaterial.  ib. 

8.  See  Declaration.  No.  4. 

4.  See  Ejectment  No.  4. 

5.  What  defects  in  a  declaration  for  covenant 
broken  are  not  cured  by  the  act  of  jeofails. 

Austin's  Adm'x  v.  Whitlock's  Ex'rs.  487 

JUDGMENT. 

1.  A  judgment  against  an  executor  or  administra- 
tor as  such,  with  an  execution,  and  return  of  nulla 
bona,  are  not  sufficient  to  authorize  an  action  on 
the  administration  bond:  but  a  devastavit  must 
first  be  established  by  a  second  suit 

Gordon's  Adm'rs  v.  The  Justices  of  Freder- 
ick, t 

2.  A  judgment  ousrht  not  to  be  reversed  on  the 
ground  that  the  Court  at  the  iusunce  of  the  party 
against  whom  it  was  rendered,  admitted  improper 
evidence,  or  erroneously  compelled  the  other  party 
to  Join  in  a  demurrer  to  evidence. 

Harrison  v.  Brock.  22 

8.  Where  two  defendants  have  appeared  and 
pleaded,  an  entry  in  the  record  "that  the  parties 
came,  &c.  and  tbe  defendant  L.  acknowledged  the 
plaintiff's  action,  and  therefore  judgment  against 
the  said  defendants,"  must  be  understood  as  a 
judgment  against  both  on  the  confession  of  one. 
and  therefore  erroneous. 

Ward  V.  Johnston,  45 
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4.  Ill  reversing-  the  Jndrment  for  tbat  error,  tbe 
Court  ouffhc  to  direct  tbe  proper  judflrment  to  be  en- 
tered against  tbe  defendant  wbo  confessed,  as  well 
as  fnrtber  proceedings  against  tbe  otber.  lb. 

6.  In  sucb   case,  tbe  plaintiff  baving,  after  tbe 

Judgment,  moved  for  permission  to  proceed 
6BS     against  *tbe  security:  and  it  appearing,  by  a 
«  bill  of  exceptions  on   tbis   motion,  tbat  tbe 

Judgment  bad  been  confessed  by  virtue  of  an  agree- 
ment (to  wbicb  tbe  security  was  not  a  party)  tbat  a 
stay  of  execution  sbould  be  allowed  tbe  principal; 
tbe  Court,  in  reversing  tbe  Judgment,  ougbt  to  bave 
given  tbe  security  leave  to  plead  puis  darrein  con- 
tinuance; all  tbe  proceedings  baving  been  brougbt 
up  by  a  writ  of  supersedeas.  * 

Ward  V.  Jobnston.  46 

&  Several  Judgmcnu  and  orders,  relating  to  eacb 
otber,  may  be  brougbt  up  by  one  writ  of  superse- 
deas; provided  tbe  wbole  be  sufficiently  described, 
as  intended  to  be  comprebended  tberein.  lb. 

7.  Quaere,  wbetber  a  security  is  exonerated  at 
law,  or  in  equity,  by  tbe  plaintiff's  accepting  a  con- 
fession of  Judgment  from  tbe  principal,  and  grant- 
ing bim  a  stay  of  execution  by  an  agreement  to 
wbicb  tbe  security  was  not  a  party  ?  lb. 

8.  A  Judgment  at  rules  in  tbe  clerk's  office  of  a 
County  Court  ougbt  to  be  entered  as  of  tbe  last  day 
of  tbe  succeeding  quarterly  term:  but,  if  it  be 
entered  as  at  rules  only,  it  is  merely  a  clerical 
misprision,  and  tberefore  amendable. 

Digges's  Ex'r  V.  Dunn's  Ex'r,  S6 

9.  In  sucb  case,  if  tbe  Judgment  be  declared  upon 
as  of  a  quarterly  term,  and  tbe  transcript  produced 
be  of  a  Judgment  at  rules,  (wbicb  ougbt  to  bave 
been  entered  as  of  sucb  quarterly  term,)  tbe  vari- 
ance is  immaterial.  lb. 

10.  See  Bond.  No.  18. 

11.  In  an  action  of  debt  on  a  bond,  tbe  Judgment 
is  always  entered  for  tbe  penalty,  to  be  discbarged 
by  tbe  principal  and  interest:  and.  if  tbat  exceed 
tbe  penalty,  tbe  defendant  bas  bis  election,  and 
may  satisfy  it  by  paying  tbe  penalty. 

Atwell's  Adm'rs  v.  Towles,  176 

12.  A  plea  in  abatement  ougbt  not  to  be  received 
to  set  aside  an  office  Judgment;  unless  it  be  of 
matter  wbicb  arose  puis  darrein  continuance. 

Bradley  v.  Welcb,  »4 

18.  See  Assets.  No.  1. 
Mason's  Devisees  v.  Peter*s  Adm'rs,  487 

14.  A  Jadgment  by  default  against  an  executor, 
is  prima  facie  admission  of  assets.  lb. 

15.  A  judgment  against  tbe  executor  is  no  evidence 
against  tbe  belrs  or  devisees  of  tbe  real  estate. 

lb. 

16.  General  rule  of  tbe  Court  of  Appeals,  relative 
to  correction  of  errors  in  judgments  and  decrees. 

Day  V.  Murdocb,  in  note,  400 

17.  If,  in  a  suit  upon  a  prison-bounds  bond,  a 
Court  oi  competent  Jurisdiction,  adjudge  tbe  bond 
void;  tbe  plaintiff  may  sue  tbe  sberlfl  without 
appealing  from  tbe  Judgment,  tbougb  erroneous. 

Hooe  V.  Tebbs  and  Wife.  601 

18.  In  sucb  case  tbe  sberiff,  tbougb  not  a  party  to 
tbe  suit  on  tbe  bond.  Is  bound  by  the  Judgment, 
unless  be  can  prove  it  was  obtained  by  collusion. 

lb. 

19.  See  Escape,  No.  1.  lb. 
SO.  Tbe  Court  of  Appeals  bas  Jurisdiction  to  revise 

any  Judgment  on  a  bond,  provided  tbe  penalty 
amount  to  tbe  sum  limited  by  law. 

Newell  V.  Wood,  866 

21.  If  a  Court  give  a  rigbt  Judgment  for  a  wrong 
reason,  it  ougbt,  nevertheless,  to  be  affirmed. 

Newell  V.  Wood.  666 

82.  In  reviewing  a  Judgment  by  default  on  a  forth- 
coming bond,  the  appellate  Court  will  compare  it 
with  the  execution  on  which  it  was  taken. 

Glascock's  Adm'x  v.  Dawson.  605 

JURISDICTION. 

1.  In  cases  where  it  is  proper  and  necessary  to  go 
into  equity  for  a  discovery,  the  Ck>urt  (baving  posses- 
sion OT  the  subject)  will  proceed  to  decide  tbe  cause, 
without  turning  the  parties  round  to  a  Court  of 
Law,  notwithstanding  (if  such  discovery  had  not 
been  necessary)  relief  might  originally  bave  been 
at  Law. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  98 

2.  Neither  consent,  nor  long  acquiescence  of  par- 
ties can  give  the  Court  of  Appeals  Jurisdiction. 

Clarke  v.  Conn.  160 

3.  In  cases  in  which  tbe  regular  remedy  is  by 
caveat,  a  Ck>urt  of  Equity  may  entertain  Jurisdic- 
tion, under  circumstances  which  render  its  inter- 
position Just  and  proper;  but  such  circumstances 
must  be  made  to  appear  to  the  satisfaction  of  the 
Court, 

Depew  V.  Howard  and  Wife,  298 

4.  In  what  case  a  Court  of  Equity,  baving  Jurisdic- 


tion as  to  part  of  a  subject  in  controversy,  will  en- 
tertain it  for  tbe  wbole. 
See  Dower.  No.  1,  2. 

Note  to  654 

6.  Tbe  Court  of  Appeals  bas  Jurisdiction  to  revise 
any  Judgment  on  a  bond,  provided  the  penalty 
amount  to  tbe  sum  limited  by  law. 

Newell  V.  Wood.  866> 

JURY. 

1.  Tbe  Jury  and  not  the  Court,  are  Judges  of  tbe 
credibility  of  witnesses. 

Harrison  v.  Brock,  2Z 

2.  Illegal,  or  improper  evidence  ought  never  to 
be  confided  to  the  Jury:  however  unimportant  it 
may  be  to  tbe  cause. 

Brown  and  Boisseau  v.  May.  888 

LANDLORD  AND  TENANT. 

1.  A  landlord  is  not  entitled  to  the  summary 
remedy  by  motion,  on  a  three  months*  replevin 
bond;  unless  it  appear  that  sucb  bond  was  taken  by 
a  sberiff,  or  otber  officer  legally  authorized  to  make 
distress,  and  to  sell  the  distrained  effects. 

Smiths  V.  Ambler.  69^ 

2.  A  landlord,  in  person,  or  by  a  private  agent » 
may  levy  a  distress;  but  cannot  sell  the  distrained 
effects,  wbicb,  in  such  case,  are  only  to  be  held  a» 
a  pledge,  to  compel  the  tenant  to  pay  the  rent      lb. 

LANDS. 

1.  A  bond  being  given  to  make  a  tiUe  to  a  partic- 
ular tract  of  land,  "to  contain  a  certain  number  of 
acres."  but  not  binding  tbe  obligors  to  convey 
any  otber  speciflc  lands  to  make  good  a 
664  ^deficiency;  the  only  remedy  for  such  defi- 
ciency is  a  proportional  compensation  in 
money,  according  to  the  price  agreed  on  for  tbe 
wbole  tract  with  lawful  Interest  from  the  time  tbe 
same  was  payable. 

Chinn  V.  Heale.  6S 

8.  Where  a  plaintiff  sues  in  chancery  for  a  convey- 
ance of  a  specific  tract  of  land,  and  also  for  a  con- 
veyance of  otber  lands  to  make  up  a  deficiency  of 
quantity:  (relating  to  which  deficiency  be  pravs  a 
discovery:)  but  according  to  tbe  contract  appears, 
entitled  to  compensation  in  money,  and  not  in  lands; 
tbe  Court,  after  decreeing  tbe  first  mentioned  con- 
veyance, (the  deficiency,  and  the  sum  to  be  allowed 
for  it  being  ascertained.)  will  go  on  to  decree  tbe 
compensation,  without  turning  over  tbe  party  to  a 
Court  of  Law.  ib. 

8.  A  patent  from  tbe  commonwealth,  containing  a 
recital  "that  the  land  was  escheated  from  a  certain 
J.  M.  deceased:"  and  granting  the  same,  "by  virtue 
of  an  entry  made  In  the  office  of  the  late  lord  pro- 
prietor of  the  Northern  Neck:  and  in  consideration 
of  the  ancient  composition  of  11.  fis.  sterling  paid  by 
tbe  grantee  into  tbe  treasury;"  is  illegal  and  void, 
and  not  to  be  received  as  evidence  of  tiUe  on  tbe 
general  issue  In  ejectment. 

Alexander  v.  Greenup,  134 

4.  The  commonwealth,  under  tbe  existing  laws, 
cannot  grant  escheated  lands,  without  a  prevloai» 
inquest  of  office,  and  then  not  (as  waste  and  unap- 
propriated lands)  upon  entries  and  surveys;  but 
upon  sales  by  the  escheators.  lb. 

6.  A  patent  may  be  declared  void,  for  defects  ap- 
parent on  its  face;  without  tbe  necessity  of  resort- 
ing to  a  scire  facias  to  repeal  it  rb. 

&  Quaere,  whether,  and  from  what  Court  a  scire 
facias  to  repeal  a  patent  can  issue  in  Virginia?    Ib. 

7.  It  is  not  necessary  for  a  patentee  of  waste  and 
unappropriated  land  to  make  a  personal  entry 
thereon,  to  enable  him  to  maintain  ejectment:  for 
the  patent  ipso  facto  confers  seisin. 

Clay  V.  White.  IQS 

8.  Such  seisin  may  be  transferred  and  continued 
by  deed  of  bargain  and  sale,  or  by  devise:  but  a 
person,  whose  seisin  is  interrupted  by  tbe  actual 
entry  and  adverse  possession  of  another,  cannot 
while  out  of  possession,  convey  by  bargain  and  sale 
sucb  a  titie  as  will  enable  the  bargainee  to  recover 
in  ejectment  lb. 

9.  The  plaintiff  in  ejectment  may  recover  less 
land  then  the  quantity  suted  in  his  declaration. 
But  if  the  jury  find  a  special  verdict,  shewing  tbe 
plaintiff  entitled  to  a  certain  number  of  acres,  part 
of  the  tract  sued  for:  and  do  not  specify  the  bound- 
aries of  such  part  with  so  much  precision  as  tbat 
possession  thereof  may  with  certainty  be  delivered  ; 
a  venire  de  novo  ought  to  be  awarded.  ib. 

10.  By  tbe  act  of  compromise,  passed  tbe  lOtb  of 
December,  1796,  the  title  of  Denny  Fairfax,  and  of 
those  who  claim  under  him,  to  such  of  the  lands  in 
the  Northern  Neck  as  were  waste  and  unappropri- 
ated at  the  time  of  tbe  death  of  Lord  Fairfax  was 
clearly  extinguished. 

Hunter  v.  Fairfax's  Devisee,  218 

11.  Qusere.  were  tbe  several  acts  of  assembly, 
respecting  tbe  mode  of  acquiring  titles  to  waste 
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and  unappropriated  lands  In  the  Northern  Neck, 
eqaivalent  to  an  inqnest  of  office,  and  sufficient  to 
authorize  srrants  of  the  said  lands  by  the  common- 
wealth, independently  of  the  said  act  of  compro- 
mise? 

Hunter  v.  Fairfax's  Devisee,  218 

ISL  Quaere,  whether,  by  virtue  of  tht  treaty  of  1788. 
persona  bom  in  Great  Britain,  and  residinr  there 
on  the  4th  of  July.  1776.  could,  without  ever  there- 
after becominff  citizens  of  Virffinia.  or  of  any  one 
of  the  United  States  of  America,  take  and  hold  lands 
in  Virginia,  by  descent,  or  devise,  accruing  between 
that  day  and  the  date  of  the  said  treaty?  lb. 

13L  Sec  Attorney  in  Fact,  No.  I.  2,  8. 
Bette  V.  Cralle,  288 

14.  See  Jurisdiction.  No.  8. 
Depew  V.  Howard  and  Wife,  808 

1&  A  lefiral  title  to  land  ousrht  not  to  be  disturbed 
in  favour  of  a  party  not  havinsr  a  superior  rlsrht  in 
equity  to  the  identical  laud  in  question.  lb. 

16.  Quaere,  whether  an  entry  for  a  certain  number 
of  acres  "on  the  waters  of  Qlade  Creek.  Joiniufir  the 
lines  of  J.  H.'s  land,  and  the  locator's  own  land  on 
W.'s  run."  be  sufficiently  certain?  lb. 

17.  The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  he  receives  a  conveyance,  does 
not  apply  to  a  lien  claimed  under  a  written  con- 
tract so  va«ue  and  indefinite  as  not  to  designate 
with  any  certainty  the  particular  land  in  question. 

Lewis  V.  Madisons.  808 

18.  See  Parties.  No  5. 

Lewis  V.  Madisons,  lb. 

19.  ThouiTh  land  be  sold  in  gross,  for  so  much,  be 
it  more  or  less;  yet,  if  it  be  evident  that  both  par- 
ties were  mistaken  in  a  material  point,  as  to  the  lines 
by  which  the  vendor  held,  and  there  was  no  express 
agreement  on  the  part  of  the  purchaser  to  take  the 
risk  UDon  himself,  a  Court  of  Equity  will  give  relief 
for  a  deficiency. 

Hull  V.  Cunninffham's  Ex'r,  880 

20.  But  if  the  purchaser  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  gel:  but 
make  an  entry  for  it  as  vacant,  and  obtain  a  patent; 
the  proper  measuxe  of  relief  is  only  the  amount  of 
his  expenditures  in  procuring-  the  patent,  with  a 
reasonable  allowance  for  trouble  therein,  and 
■actual  costs  of  suit  lb. 

21.  A  purchaser  who  buys  a  tract  of  land  as  con- 
taining- 8o  many  acres,  more  or  less,  and  agrees  to 
take  uix>a  himself  the  risk,  as  to  lines,  or  quantity. 
<appearing  also  better  acquainted  with  the  land 
than  the  vendor,  against  whom  tdere  is  no  proof  of 
frand.)  is  not  entitled  to  any  relief  in  equity,  for  a 
lo88  relating  to  the  risk  undertaken.  lb..  880 

2S.  See  note  to  the  same  case,  888 

23.  Assumpsit,  for  the  use  and  occupation  of  land 
by  permission  of  the  plaintiff  lies  on  an  implied  as 
well  as  express  promise. 

Sutton  V.  Mandeville,  407 

S4.  If  lands  be  listed  by  the  commissioner  of  the 
revenue  to  a  wrong-  person,  sold  by  the  sheriff  as 
the  property  of  such  person,  and  conveyed  by  deed 
to  the  purchaser:  it  seems  that  the  proper  resort 
of  the  rightful  owner  for  relief  is  to  a  Court 
«6  of  Kqulty.  by  which  the  deed  may  *be  can- 
celled, and  a  release,  or  reconveyance  of  the 
land  decreed. 

Yancey  v.  Hopkins,  914 

25u  Tlie  land  of  an  infant  being,  by  mistake,  listed 
by  the  commissioner  of  revenue  as  the  property  of 
another  person,  and  sold,  as  such,  for  taxes,  in  De- 
cember. 1786;  being  bought  by  the  deputy  sheriff. 
who  sold  it;  conveyed  to  him  by  the  high  sheriff  in 
February.  1795;  and  afterwards  sold  again  by  the 
deputy  sheriff;  the  right  of  the  infant  was  estab- 
lished a«rainst  the  last  purchaser;  (who  bought 
with  full  notice  of  all  the  circumstances;)  notwith- 
standing  the  suit  was  not  brought  until  six  years 
after  tlie  plaintiff  attained  his  full  agre.  lb. 

2&  See  Assets.  No.  1. 
Mason's  Devisees  v.  Peter's  Adm'rs.  487 

S7.  A  judgmentafirainst  the  executor  is  no  evidence 
a«ainst  the  heirs  or  devisees  of  the  real  estate. 

lb. 

28.  A  decree  against  devisees  holding  by  several 
and  distinct  devises  ouffht  not  to  be  joint,  but  pro 
rata.  lb. 

29.  Qoaere,  whether,  and  under  what  circum- 
stances, a  Court  of  £quity  can  decree  a  sale  of  land 
descended  or  devised,  to  satisfy  a  bond  or  simple 
contract  creditor?  lb. 

90.  See  Purchase,  No.  1. 
Dav  V.  Murdoch,  400 

SI.  Sec  Covenant,  Na  4. 
Austi  n  's  Ad  m  *x  v.  Wh  i  Uock*s  Ex'rs,  487 

as.  If.  by  a  sealed  instrument,  a  vendor  declare 
that  he  has  sold  to  the  vendee  all  his  right  to  cer- 
tain land  warrants,  for  which  the  surveyor's  re- 
ceipt Has  been  taken:  that,  if  patents  have  issued  In 
His  name,  he  will  transfer  the  same  by  deed;  jind, 
if  not,  desires  that  they  may  issue  to  the  vendee; 


agreeing  to  pay,  or  deduct  from  the  purchase-money, 
all  expenses  which  have  accrued :  he  is  bound  to 
make  a  deduction  for  a  deficiency  resulting  from  a 
previous  contract,  by  bis  agent,  to  allow  the  locator 
one  third  of  the  land;  though  such  contract  was  not 
known  to  him  at  the  time  of  his  bargain  with  the 
vendee,  to  whom  it  was  equally  unknown. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs.  408 

88.  On  a  bill  of  injunction  exhibited  by  the  admin- 
istrator of  the  purchaser  of  a  tract  of  land,  against 
the  administrator  and  heirs  of  the  vendor,  (in 
whom  the  legal  title  remains.)  claiming  compensa- 
tion for  a  deficiency,  credits  for  payments,  and  a 
conveyance,  the  Court,  on  allowing  the  compensa- 
tion and  the  credits,  may  decree  that  the  defendants 
shall  convey  their  title  to  certain  trustees,  to  be 
by  them  conveyed  to  the  heirs  of  the  purchaser, 
(thoug-h  not  parties  to  the  suit.)  if  the  balance  of 
the  purchase-money  be  paid  on  or  before  a  certain 
day;  and,  if  not,  with  power  to  sell  as  much  of  the 
land  as  may  be  sufficient  to  pay  such  balance,  and 
to  convey  the  residue,  if  any,  to  the  said  heirs.       lb. 

84.  In  case  of  eviction  alter  a  conveyance  made 
with  warranty,  the  value  of  the  lost  laud,  as  at  the 
time  of  the  eviction,  gives  the  rules  by  which  the 
vendee  is  to  be  remunerated;  but,  when  the  con- 
tract is  executory,  a  Court  of  Equity  will  adjust 
it,  upon  principles  of  equity  according  to  the  cir- 
cumstances. 

Same  case,  BOO 

86.  In  case  of  a  deficiency,  the  value  at  the  time  of 
the  contract  gives  the  rule:  of  which  the  purchase- 
money  is  the  standard,  where  it  does  not  appear 
that  the  actual  value  was  different  lb. 

80.  The  statute  of  frauds  applies  to  an  agreement, 
between  a  purchaser  of  land  and  a  third  person, 
that  such  person  should  be  admittted  as  a  partner 
in  the  purchase;  the  proof  of  such  agreement  being 
only  parol  evidence  of  subsequent  declarations  and 
acknowledgments  by  the  parties. 

Henderson  v.  Hudson,  610 

87.  See  Wills.  No.  6. 

Wyattv.  Sadler's  Heirs.  687 

88  A  fee-simple  estate  in  lands  might  pass  by  a 
will  (even  before  the  act  of  1786,  c.  68,)  without  words 
of  perpetuity,  or  any  words  equivalent;  provided  it 
appealed,  from  the  whole  will  taken  together,  that 
such  was  the  intention  of  the  testator. 

Johuson  and  others  v.  Johnson's  Widow  and 
Heirs.  649 

89.  Where  an  Illiterate  testator  uses  the  same 
words  in  disposing  of  his  real,  as  in  disposing  of  bis 
personal  property,  and  in  the  same  clause  of  the 
will,  it  is  fair  to  infer  that  he  intended  to  give  them 
the  same  effect  as  to  both  kinds  of  property.         lb. 

40.  See  Dower,  No.  1.  8, 

Note  ta  564.  666 

41.  See  Mutual  Assurance  Society,  No.  1,  8. 
Green  how  v.  Barton.  690 

48.  See  Landlord  and  Tenant,  No.  1. 2. 

Smiths  V.  Ambler.  606 

48.  A  vendor  of  land  according  to  certain  lines 
must  be  presumed  interested,  and  therefore  incom- 
petent as  a  witness,  to  establish  those  lines;  unless 
it  appear  that  he  did  not  warrant  the  title. 

Moon  V.  Campbell,  600 

LAW. 
1.  The  practice  of  law  is  not  an  office  or  place. 


under  the  commonwealth. 
Leigh's  case. 
8.  See  Attorney  at  Law,  No.  2. 


468 
lb. 


LEGATEES. 

1.  In  a  suit  for  contribution  ag-ainst  legatees  or 
distributees,  the  executor  or  administrator  when  to 
be  a  party;  and  when  not 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

2.  See  Executors  and  Administrators,  No.  7. 

8.  Where  the  failure  to  bring  an  executor  to  a  set- 
tlement appears  to  have  proceeded  from  neglect  of 
the  residuary  legatees,  without  any  wilful  default 
on  his  part  interest  ought  not  to  be  charged  on  the 
balance  due  from  him  to  the  esute.  except  from  the 
date  of  the  decree:  neither,  in  such  case,  ouffht  In- 
terest to  be  allowed  him  on  payments  to  the  lega- 
tees before  the  decree;  though  made  in  bonds  which  • 
carried  Interest 

Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  150 

4.  A  wealthy  testator  having  bequeathed  pecuniary 
legacies  to  three  of  his  daughters,  to  be  paid 
666  them,  "if  the  money  could  be  raised  by  *his  es- 
tate by  the  time  that  either  of  them  should 
marry,  or  come  of  age:"  (without  saying  any  thing 
about  their  maintenance  or  education;)  it  was  held 
that  they  were  entitled  (notwithstanding  their  leg- 
acies) to  maintenance  and  education  out  of  the 
estate;  at  least  while  the  legacies  were  not  suffi- 
ciently productive. 

Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  160 
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LIEN. 

1.  Notice  of  a  Hen  or  encnmbraDce  on  prot>erty 
'binds  the  purcbaser  if  received  by  him  any  time  be- 
fore tbe  execution  of  the  conveyance. 

Blair  Y.  Owles,  88 

2.  A  purchaser  with  notice  of  an  annual  encum- 
brance, haviuff  prevented  the  lawful  claimant  from 
enjoying  the  benefit  thereof,  is  personally  liable,  in 
equity,  to  the  full  value.  lb. 

8.  In  such  case,  the  purchaser,  or  the  property, 
may  be  made  liable,  in  the  first  instance,  at  the  elec- 
tion of  the  plaintiff.  lb. 

4.  In  a  suit  in  equity,  by  the  claimant  of  an  en- 
cumbrance, acralnst  a  vendee  havinr  notice,  a  per- 
son who  Joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinquishing  a  collateral  claim,  need 
not  be  a  party.  lb. 

5.  A  purchasing:  aarent  is  a  competent  witness  to 
prove  that  his  principal  bad  notice  of  an  encum- 
brance, notwithstanding:  such  agent  Joined  in  a 
deed  conveying  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever.  lb. 

0.  The  rule,  that  a  purchaser  is  bound  by  notice  at 
any  time  before  he  receives  a  conveyance,  does  not 
apply  to  a  lien  claimed  under  a  written  contract  so 
vague  and  indefinite  as  not  to  designate  with  any 
certainty  the  particular  land  in  question. 

Lewis  V.  Madisons,  808 

LIMITATION  OF  TIME. 

1.  A  defendant  in  ejectment  is  protected  by  SO 
years'  possession  before  the  action  brought:  but  the 
5  years  and  174  days,  excluded  by  the  act  of  As- 
sembly, are  not  to  be  counted  in  his  favour. 

Clay  V.  Ransorae,  454 

2.  If,  therefore,  upon  a  special  verdict  In  eject- 
ment, it  be  uncertain  whether  the  defendant,  or 
those  under  whom  he  claims,  had  20  years'  posses 
sion,  exclusive  of  the  said  5  years  and  174  days,  a 
venire  de  novo  ought  to  be  awarded.  lb. 

LOCATION. 

1.  In  what  case  a  vendor  is  bound  to  make  com- 
pensation to  the  vendee  for  a  deficiency  resulting 
from  a  previous  contract  to  allow  the  locator  one 
third  of  the  land. 

Humphrey's  Adm'r  v.  M'Clenachan's  AdA'r 
and  Heirs,  408 

LUNATIC. 
See  Idiot. 

MAINTENANCE  AND  EDUCATION. 

1.  See  Guardian  and  Ward.  No.  8. 
Hooper  and  Wife  v.  Royster  and  Wife,  119 

2.  See  Legatees,  No.  4. 
Fitzgerald.  Ex'r  of  Jones,  v.  Jones.  150 

MARINE  INSURANCE. 

1.  A  marine  insurance.  **at  and  from  Norfolk  to 
Curracoa,  with  liberty  of  going  to  any  other  Island 
in  the  West  Indies,  or  any  one  port  on  the  Spanish 
Main,  and  at  and  from  thence  back  to  Richmond," 
must  be  understood  as  an  Insurance  "at  and 
from  Norfolk  to  Curracoa,  in  the  first  place,  with 
liberty  of  going  from  Curracoa  to  any  other  island," 
&c. 

Marine  Insurance  Company  of  Alexandria  v. 
Stra.s.  408 

8.  If.  therefore,  the  vessel  put  into  the  island  of 
St  Thomas,  and  thence  return  to  Norfolk,  without 
ever  going  to  Curracoa,  it  is  a  deviation  from 
the  voyage:  and  there  being  no  proof  that  such 
deviation  was  occasioned  by  stress  of  weather 
or  other  unavoidable  accident,  the  person  insured 
is  entitled  to  no  return  of  premium:  such  being  the 
terms  of  the  policy  lb. 

8.  A  protest  before  a  notary  public,  by  the  master 
of  the  vessel,  after  his  return  to  Virginia.  Is  no  evi- 
dence In  such  case:  and.  quaere,  would  such  a  pro- 
test, made  at  St.  Thomas's,  have  been  any  evidence: 
the  person  who  made  It  being  alive,  and  no  Impedi- 
ment to  prevent  his  deposition  from  being  regularly 
taken?  lb. 

MARSHALLING  ASSETS. 

See  Assets. 

MARRIAGE. 

1.  If  A.  promise  B.  that,  if  he  and  A.'s  daughter 
marry,  "he  will  endeavour  todo'her  equal  justice 
with  the  rest  of  his  daughters,  as  fast  as  it  is  In  his 
power  with  convenience:  and  the  marriage  be 
afterwards  had  with  his  consent:  the  promise  is 
sufficiently  certain  and  obligatory. 

Chichester's  Ex'x  v.  Vass's  Adm'r.  98 

2.  In  such  case,  A.  has  not  his  life- time  to  perform 
it  In:  but,  in  a  reasonable  time  after  the  marriage, 
(taking  into  consideration  his  property  and  other 
circumstances,)  Is  bound  to  make  an  advancement, 
to  B.  and  wife,  equal  to  the  largest  made  to  his  other 
daughters.  lb. 


8.  A  promise  In  the  above-mentioned  terms  enures 
to  the  joint  benefit  of  the  husband  and  wife,  and  is 
not  to  be  satisfied  by  a  conveyance  of  lands  to  the 
wife.  The  husband  (to  whom  the  promise  was. 
made)  has  his  election  to  consider  It  a  personal  con- 
tract; and.  If  he  survives  the  wife,  may  sue  in  his  own 

right  to  recover  damages  for  a  breach.         lb. 
667        *4.  A  husband,  surviving  his  wife,  (or.  in  case 

of  his  death  afterwards,  his  executor  or  ad- 
ministrator.) may  maintain  an  action  on  a  personal 
contract  made  with  the  wife  before  the  marriage, 
or  for  their  Joint  benefit  afterwards:  notwithstand- 
ing he  did  not  take  administration  on  her  estate. 
Chichester's  Ex'x  v.  Vass's  Adm'r.  9ft 

5.  The  aid  of  a  Court  of  Equity  ought  not  to  be 
afforded  to  set  up  a  marriage  promise,  when  the 
effect  would  be  to  disinherit  (against  the  intention 
of  the  parties)  tbe  only  issue  of  the  marriage. 

Paynes  v.  Coles.  878^ 

6.  See  Deed,  No.  10. 

Harvey  and  Wife  v.  Pecks.  518- 

MAXIMS. 

1.  It  is  a  rule  of  evidence  that  a  document  cannot 
be  used  against  a  party  who  could  not  avail  himself 
of  it.  in  case  it  made  in  his  favour.  See  Evidence* 
No.  16. 

Paynes  V.  Ckjles,  873 

2.  An  authority  given  by  law  to  any  officer, 
whereby  the  estates  or  interests  of  other  persons 
may  be  forfeited  or  lost,  must  be  strictly  pursued 
in  every  Instance. 

Yancey  v.  Hopkins,  4I(^ 

MILLS. 

1.  What  degree  of  uncertainty  and  inaccuracy  of 
language  is  sufficient  to  set  aside  the  finding  of  a 
Jury  in  a  mill  case. 

Eppes  V.  Cralle.  2&ft 

2.  On  a  petition  for  leave  to  add  to  the  height  of  a 
mill-dam,  the  only  proper  subject  of  inquiry  Is, 
whatdamages  will  be  occasioned  by  the  proposed 
addition.  It  Is  error,  therefore,  to  direct  the  Jury 
to  assess  such  other  damages,  accruing  from  tbe 
dam  already  erected,  as  were  not  contemplated  by 
the  original  Jury.  lb. 

8.  But  an  error  in  this  respect  should  be  regarded 
as  surplusage,  (the  petition  for  the  vrrlt  of  ad  quod 
damnum  having  prayed  only  for  such  inquiry  as 
the  law  authorizes.)  If  the  Jury  assessed  such  erro- 
neohs  damages  separately,  and  the  Court  did  not 
direct  the  same  to  be  paid,  but  only  the  damages 
properly  assessed.  lb. 

4.  On  an  appeal  in  a  mill  case,  the  party  prevalllng- 
ought  to  be  allowed.  In  the  bill  of  costs,  the  mlleag:e 
and  attendance  of  his  witnesses  summoned  to  the 
Court  of  Error;  though  the  Court  determined  ou 
viewing  the  record  only,  and  therefore  did  not 
examine  the  witnesses.  lb. 

5.  The  finding  of  a  Jury,  In  a  mill  case,  that  "prob- 
ably the  health  of  certain  families  who  live  near 
the  pond  will  be  annoyed  by  the  stagnation  of  the 
water,"  is  conclusive  against  the  petitioner. 

Mayo  V.  Turner,  40& 

MISTAKE. 

1.  Under  what  circumstances  an  attorney  in  fact 
is  not  responsible  for  a  mistake  in  having  a  survey 
made  of  lands  not  belonging  to  his  employer. 

Betts  V.  Cralle,  23S 

2.  Though  land  be  sold  in  gross,  for  so  much,  be  it 
more  or  less:  yet.  if  it  be  evident  that  both  parties, 
were  mistaken  in  a  material  point,  as  to  the  lines  by 
which  the  vendor  held,  and  there  was  no  express 
agreement  on  the  part  of  the  purchaser  to  take  the 
risk  upon  himself,  a  Court  of  Equity  will  give  relief 
for  a  deficiency. 

Hull  V.  Cunningham's  Ex'r,  S3(k 

8.  See  Purchase.  No.  10,  U.  12. 

4.  See  Equity,  No.  24. 

Yancey  v.  Hopkins,  419 

5.  See  Infant,  No.  9.  Ib^ 

MORTGAGE. 
1.  A  mortgagee  without  notice  shall  be  protected 
against  a  prior  equitable  title:  if  the  person,  havings 
such  title,  either  encouraged  him  to  take  the  mort> 
gage,  or,  knowing  his  intention  to  take  it,  stood  by, 
and  made  no  objection. 

Green  v.  Price,  441^ 

MOTION  IN  A  SUMMARY  WAY. 

1.  See  Mutual  Assurance  Society,  No.  1. 

Green  how  v.  Barton,  600 

2.  See  Landlord  and  Tenant  No.  1. 

Smiths  V.  Ambler,  GDO. 

MUTUAL  ASSURANCE  S(X?IETY. 
1.  Quaere,  whether  the  purchaser  of  property,  for 
which  a  declaration  In  the  Mutual  Assurance  Society- 
agalnst  fire  on  buildings,  has  been  made  by  the 
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vendor,  be  liable  for  tbe  premium :  no  policy  of  In- 
saraace  havlnff  been  Issued,  and  no  notice  of  sucb 
declaration  flriven.  until  after  payment  of  the  pur- 
cbase-money?  And.  if  be  be  liable,  is  tbe  proper 
remedy  against  bim  by  motion  in  a  summary  way, 
or  by  action  at  common  law? 

Oreenbow  v.  Barton.  •  600 

2.  Quaere,  also;  is  tbe  property  declared  for  liable. 

in  tbe  possession  of  tbe  purchaser,  wbo  bouffbt 

aad  paid  for  it.  without  notice  of  sucb  declaration? 

lb. 

NORTHERN  NECK  OP  VIRGINIA. 

1.  A  patent  from  tbe  Commonwealth,  containlnr 
a  recital  *'tbat  the  land  was  escheated  from  a  cer- 
uiD  I.  M.,  deceased:"  and  frantinfir  the  same.  *'by 
rircue  of  an  entry  made  In  tbe  office  of  the  late 
Lord  Proprietor  of  the  Northern  Neck,  and  in  con- 
sideration of  the  ancient  composition  of  11.  &s.  ster- 
lia?  paid  by  the  grantee  into  the  treasury;"  is 
illefral  and  void. 

Alexander  v.  Greenup,  134 

s.  By  the  act  of  compromise,  passed  the  10th  of 
December.  17«e,  the  title  of  Denny  Fairfax,  and  of 
tbose  who  claim  under  him,  to  sucb  of  tbe  lands,  in 
tbe  Northern  Neck  of  Virsrinia.  as  were  waste  and 
unappropriated  at  the  time  of  the  death  of  Lord 
Fairfax,  was  clearly  extiufirulsbed. 

Banter  v.  Fairfax's  Devisee,  218 

©8  ♦3.  Quare.  were  the  several  acts  of  Assembly, 
respecting  the  mode  of  acquiring  titles  to 
wa«;te  and  unappropriated  lands  in  the  Northern 
Neck,  equivalent  to  an  inquest  of  office,  and  suffi- 
cient to  authorize  grants  of  tbe  said  lands  by  the 
Com  men  wealth,  independently  of  the  said  act  of 
compromise? 

Bunter  v.  Fairfax's  Devisees.  218 

NOTICE. 

1.  Of  a  lien  or  incumbrance  on  property  binds  tbe 
purchaser,  if  received  by  him  at  any  time  before 
the  execution  of  the  conveyance. 

Blair  v.  Owles,  88 

2.  A  purchaser,  with  notice  of  an  annual  encum- 
brance having  prevented  the  lawful  claimant  from 
enjoying  the  benefit  thereof,  is  personally  liable, 
in  equity,  to  the  full  value.  lb. 

3.  In  sucb  case,  the  purchaser,  or  the  property. 
may  be  made  liable,  in  the  first  instance,  at  the 
election  of  the  plaintiff.  lb. 

4.  In  a  suit  in  equity  by  tbe  claimant  of  an  encum- 
brance ag-ainst  a  vendee  having  notice,  a  person 
who  joined  the  vendor  in  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  claim,  need  not  be  a 
party.  lb. 

h.  A  purchasing  agent  is  a  competent  witness  to 
prove  that  bis  principal  bad  notice  of  an  encum- 
brance: notwithstanding  such  agent  joined  in  a  deed 
conveying  tbe  property  to  the  principal  free  from 
tbe  claim  of  any  person  whatsoever;  for  the  vendor 
himself  may  be  purchasing  agent  for  the  vendee  by 
bis  appointment:  and  the  vendee,  by  constituting 
bim  his  aireuL  makes  him  a  competent  witness  to 
prove  tbe  notice.  lb. 

6.  Under  what  circumstances  a  deposition  taken  at 
a  time  and  place  not  mentioned  in  the  notice  may 
be  read  as  evidence.    See  Depositions,  No.  S. 

Marshall  v.  Frlsbie.  247 

7.  Quaere,  whether  commissioners  appointed  to 
take  depositions  can,  by  their  own  mere  authority, 
adjourn  tbe  taking  thereof  to  any  other  convenient 
time  and  place,  in  the  event  that  the  business  can- 
not readily  be  finished  on  the  day.  and  at  the  place, 
to  which  the  notice  applies:  no  intended  adjourn- 
ment, from  day  to  day  until  tbe  business  be  finished, 
being  expressed  in  sucb  notice?  lb. 

8.  Tne  rule,  that  a  purchaser  is  bound  by  notice 
at  any  time  before  be  receives  a  conveyance,  does 
not  apply  to  a  lien  claimed  under  a  written  contract 
so  vague  and  indefinite  as  not  to  designate  with  any 
certainty  the  particular  land  in  question. 

Lewis  T.  Madisons,  808 

9.  See  Infant.  No.  9. 
Yancey  v.  Hopkins,  419 

10.  See  Mortgage,  No.  1. 
Green  v.  Price,  449 

11.  An  assignee  of  a  bond,  without  notice,  ought 
not  to  be  affected  by  an  equity,  unle.ss  the  proof  of 
such  equity  be  clear  and  manifest 

Mayo  V.  Giles's  Adm'r.  688 

12.  It  seems,  that  a  bona  fide  purchaser,  without 
notice  of  fraud,  having  received  a  deed  from  two 
perHons.  (one  of  whom  fraudulently  induced  the 
other  to  Join  therein,)  is  not  responsible  In  equity; 
but  tbe  loss  ought  to  fall  on  tbe  fraudulent  vendor. 
But  qaasre,  in  case  the  estate  of  the  fraudulent 
vendor  "be  not  sufficient  to  make  good  the  loss. 

Wbitebom  v.  Hines,  B67 

IS.  In  sncb  case,  tbe  circumstance  that  tbe  person 

defrauded  was  of  weak  understanding,  but  not  an 


idiot  or  lunatic,  is  not  sufficient  to  affect  the  right 
of  the  bona  fide  purchaser.  lb. 

14.  See  Mutual  Assurance  Society.  No.  1.  2. 
Oreenbow  v.  Barton,  500 

NULLA  BONA. 
1.  A  return  of  nulla  bona,  upon  an  execution 
against  an  executor  or  administrator,  as  such,  does 
not  sufficiently  establish  a  devastavit.  A  second 
suit  is  necessary  before  an  action  can  be  maintained 
on  the  administration  bond. 

Gordon's  Adm'rs  v.  The  Justices  of  Freder- 
ick, 1 
NUNCUPATIVE  WILL. 

See  Wills. 

OATHS. 
1.  An  attorney  at  law  is  not  bound,  as  a  requisite 
to  his  admission  to  the  bar  of  any  Court,  to  take  the 
oath  prescribed  by  the  8d  section  of  tbe  act  to  sup- 
press duelling. 

Leigh's  case,  468 

OBLIGATION. 

See  Bond. 

OFFICE. 
1.  The  practice  of  Law  is  not  an  office,  or  place, 
under  the  Commonwealth. 

Leigh's  case,  468 

OFFICER. 
1.  What  officer  may  sell  distrained  effects.    See 
Smiths  V.  Ambler.  606 

OFFICE  JUDGMENT. 
See  Judgment. 

ONUSPROBANDI. 

1.  In  an  action  on  a  prison-bounds  bond,  the  plain- 
tiff Is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  devolves  on  the  de- 
fendant to  shew  that  the  prisoner  was  discharged 
by  due  course  of  law. 

Meredith's  Adm'x  V.  Duval,  76 

2.  If  a  vendor  of  land  according  to  certain  lines, 
be  offered  as  a  witness  to  establish  tbose  lines,  it  is 
incumbent  on  the  party  introducing  him.  to  prove 
that  he  is  not  interested. 

Moon  V.  Campbell,  600 

OYER. 

1.  In  debt  on  bond,  if  the  defendant  crave  oyer, 

and  then   plead  "conditions  performed,"  he 

660     *cannot  take  advantage  of  a  variance  between 

the  declaration  and  bond. 

Meredith's  Adm'x  v.  Duval.  76 

PAPER  MONEY. 

1.  Money  received,  by  a  guardian  for  a  ward,  dur- 
ing tbe  paper  money  times,  ought  to  be  reduced  by 
the  scale  of  depreciation;  to  be  applied  as  on  the 
last  day  of  the  year  In  which  it  was  received. 

Hooper  and  Wife  v.  Royster  and  Wife.  119 

2.  If  money  was  received,  by  a  guardian  for  a  ward, 
within  six  months  previous  to  the  Ist  of  January, 
1777.  (when  the  scale  of  depreciation  commenced.) 
it  should  be  reduced  according  to  tbe  scale,  as  at 
tbe  end  of  six  months  from  the  time  when  re- 
ceived, lb. 

8.  A  payment  in  paper  money,  by  a  British  debtor 
to  an  American  creditor,  operated  a  full  discharge, 
to  its  nominal  amount  of  a  current  money  debt 
contracted  in  specie;  notwithstanding  the  creditor 
made  objections  to  receiving  the  paper  money,  and 
observed,  at  the  time,  that  he  would  keep  it  safe  for 
the  debtor  but  did  not  consider* it  as  a  payment,, 
though  intended  as  such  by  the  debtor;  and  not-' 
withstanding  the  receipt  contained  a  reservation 
that,  since  the  creditor  had  demanded  the  debt  when 
the  rate  of  exchange  was  16  per  cent.,  he  therefore 
claimed  so  much  as  might  be  allowed  him,  on  that 
account,  by  arbitrators  afterwards  to  have  been 
(but  who  never  were)  appointed. 

Day  V.  Murdoch,  460 

4.  See  Purchase.  No.  1.  lb. 

PARTIES. 

1.  In  a  suit  in  equity  by  the  claimant  of  an  encum- 
brance against  a  vendee  having  notice,  a  person  who 
joined  the  vendor  in  the  deed,  for  the  purpose  of 
relinquishing  a  collateral  claim,  need  not  be  a  party. 

Blair  v.  Owles,  88 

2.  An  administrator  to  whom  a  credit  for  a  sum 
of  money  paid  by  htm  to  the  guardian  of  one  of  the 
distributees  has  been  allowed  by  a  final  decree  in 
Chancery,  is  a  competent  witness,  in  behalf  of  the 
ward,  to  prove  tbe  payment  of  the  money  to  her 
guardian;  though  such  guardian  was  no  party  to 
the  decree. 

Hooper  and  Wife  v.  Royster  and  Wife,  110 

8.  On  an  appeal  from  an  interlocutory  decree,  if 
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proper  parties  to  the  suit  appear  to  be  wantinff,  the 
Court  of  Appeals  will  Dot  leave  it  to  the  Chancellor, 
but  will  iuelf  direct  aach  parties  to  be  made.       lb- 

4.  In  a  suit  for  contrlbation  against  lesratees  or 
distributees,  the  executor  or  administrator,  or,  if  he 
be  dead,  the  person  who  succeeded  him  in  the  exec- 
utorship or  administration,  ouarht  to  be  made  a 
party:  unless  it  appear  that  the  account  of  such 
executorship  or  administration  has  been  regularly 
made  up,  and  the  estate  thereupon  delivered  over 
to  the  lesratees  or  distributees.  lb. 

6.  In  a  suit  in  Chancery  to  recover  a  tract  of  land 
asrainst  a  vendee,  on  the  ground  that  the  vendor 
had  previously  agreed  to  convey  the  same  land  in  a 
certain  event,  to  the  plaintiff,  it  seems,  that  the 
vendor,  or  his  le^al  representatives,  ought  to  be 
parties. 

Lewis  V.  Madlsons.  808 

6.  See  Evidence.  No.  1(L 

Paynes  v.  Coles.  876 

7.  See  Evidence,  No.  17.  18. 

Cbapmansv.  Chapman.  896 

8.  In  a  court  of  Equity,  a  plaintiff  may  be  decreed 
to  execute  a  release,  and  to  procure  a  third  person 
(under  whom  he  claims)  to  join  him  therein,  with- 
out making  such  person  a  party  to  the  suit 

Moon  V.  Campbell.  e04 

PARTNERSHIP. 
1.  The  statute  to  prevent  frauds  and  perjuries 
applies  to  an  agreement  between  a  purchaser  of 
land,  and  a  third  person,  that  such  third  person 
should  be  admitted  as  a  partner  in  the  purchase: 
the  proof  of  such  aireement  being  only  parol  evi- 
dence of  subsequent  declarations  and  acknowledg- 
ments by  the  parties. 

Henderson  v.  Hudson,  510 

PATENT  FOR  LAND. 

1.  A  patent  from  the  Commonwealth,  containing  a 
recital  "that  the  land  was  not  escheated  from  a  cer- 
tain I.  M.,  deceased:"  and  grantinirthe  same,  "by 
virtue  of  an  entry  made  in  the  office  of  the  late  Lord 
Proprietor  of  the  Northern  Neck,  and  in  considera- 
tion of  the  ancient  composition  of  11.  fis.  sterling  paid 
by  the  trrantee  Into  the  treasury;"  Is  lUecral  and 
void,  and  not  to  be  received  as  evidence  of  title  on 
the  general  Issue  in  ejectment 

Alexander  v.  Qreenup.  *  134 

2.  The  Commonwealth,  under  the  existing  laws, 
cannot  grant  escheated  lands,  without  a  previous 
inquest  of  office,  and  then  not  (as  waste  and  unap- 
propriated lands)  upon  entries  and  surveys;  but 
upon  sales  by  the  escheators.  lb. 

8.  A  patent  may  be  declared  void,  for  defects  ap- 
parent on  its  face;  witbout  the  necessity  of  resort- 
ing to  a  scire  facias  to  repeal  it  lb. 

4.  Quaere,  wbether,  and  from  what  Court  a  scire 
facias  to  repeal  a  patent  can  issue  in  Vlrfirinla?      lb. 

6.  It  is  not  necessary  for  a  patentee  of  waste  and 
unappropriated  land,  to  make  a  personal  entry 
thereon,  to  enable  him  to  maintain  ejectment:  for 
the  patent  Ipso  facto  confers  seisin. 

Clay  V.  White.  162 

6.  Such  seisin  may  be  transferred  and  continued 
by  deed  of  bargain  and  sale,  or  by  devise:  but  a  per- 
son, whose  seisin  is  Interrupted  by  the  actual  entry 
and  adverse  possession  of  another  cannot  while  out 
of  possession,  convey  by  barcrain  and  sale  such  a 
title  as  will  enable  the  bargainee  to  recover  In 
ejectment  lb. 

7.  Quaere,  were  the  several  acts  of  Assembly,  re- 
specting the    mode    of  acquiring    titles  to  waste 
and  unappropriated  lands  in  the  Northern  Neck, 
equivalent     to    an    inquest    of   office,    and    suffi- 
cient to  authorize    grants  of  the  said  lands 

000     *by  the  Commonwealth? 

Hunter  v.  Fairfax's  DevlQee,  218 

8.  See  Purchaser.  No.  9, 10. 

Hull  V.  Cunninfirham*s  Ex'r,  880 

PAYMENT. 
1.  See  Paper  Money,  No.  1, 2. 

Hooper  and  Wife  v.  Royster  and  Wife,  lift 

8.  See  Do.,  No.  8,  4. 

Day  V.  Murdoch.  4fl0 

8.  See  Purchase.  No.  1.  lb. 

PENALTY. 

1.  In  an  action  of  covenant  on  a  bond  with  col- 
lateral condition,  if  there  be  no  stipulation,  by  arti- 
cles, or  in  the  condition  itself,  that  it  shall  be 
performed,  the  breach  assigned  should  be  the  fail- 
ing to  pay  the  penalty. 

Ward  V.  Johnston,  46 

2.  In  an  action  of  debt  on  a  bond,  the  judgment  is 
always  entered  for  the  penalty,  to  be  discharged  by 
the  principal  and  interest:  and,  if  that  exceed  the 
penalty,  the  defendant  has  his  election,  and  may 
satisfy  it  by  paying  the  penalty. 

Atwell's  Adm'rs  v.  Towles,  175 


8.  TheC:k>urt  of  Appeals  has  jurisdiction  to  revise 
any  judgment  on  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  by  law. 

Newell  V.  Wood,  556 

PENDENTE  LITE. 
1.  An  award  nu,de  pendente  lite  cannot  be  given  in 
evidence  upon  tne  plea  of  non  assumpsit 

Harrison  v.  Brock,  22 

PERFORMANCE. 
1.  In  what  case  an  attorney  In  fact,  undertaking 
to  have  a  survey  made.  Is  not  bound  to  have  it  done 
at  all  events:  but  only  to  a  faithful  i)erformance. 
according  to  the  best  information  he  can  obtain. 
Betts  V.  Cralle.  288 

PERSONAL  ESTATE. 
1.  See  Infant  No.  1.  2.  8,  4. 

Dilliard  v.  Tomlinson,  &c.,  183 

8.  See  Infant  No.  5,  6. 
Templeman  v.  Steptoe,  389 

PLAINTIFF. 

1.  On  a  settlement  of  accounts  in  a  Court  of 
Equity,  a  decree  will  be  rendered  against  a  plaintiff 
for  a  balance  of  account  appearing  due  to  a  defend- 
ant 

Fitzgerald.  Ex*r  of  Jones,  v.  Jones,  150 

2.  See  Evidence.  No.  17,  18. 

Chapmans  v.  Chapman,  898 

8.  See  Injunction,  No.  1. 

Todd  V.  Bowyer,  447 

4.  See  Escape.  No.  1. 

Hooe  V.  Tebbs  and  Wife,  501 

&  It  seems,  that  a  prison-bounds  bond,  taken  pay- 
able to  the  plaintiff,  is  good  at  common  law,  and  an 
action  may  be  maintained  upon  it  lb. 

6.  Quaere,  whether  it  be  not  also  good  under  the  act 
of  Assembly? 

Hooe  V.  Tebbs  and  Wife.  601 

7.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed 
to  execute  a  release,  and  to  procure  a  third  person 
(under  whom  he  claims)  to  join  him  therein:  with- 
out making  such  third  person  a  party  to  the  suit 

Moon  V.  Campbell.  004 

PLEADING. 

1.  An  award  made  pendente  lite  cannot  be  given 
in  evidence  upon  the  plea  of  non  assumpsit 

Harrison  v.  Brock.  S8 

2.  The  plea  "arbitrament  and  award"  (in  so  many 
words)  is  a  mere  nullity,  and  no  evldenc^should  be 
received  to  support  it  notwithstanding  the  plaintiff 
replied  generally.  lb. 

8.  Where  two  defendants  have  appeared  and 
pleaded,  an  entry  in  the  record  that  "the  parties 
came,  &c.  and  the  defendant  L.  acknowledged  the 
plaintiff's  action,  and  therefore  judgment  against 
the  said  defendants,"  must  be  understood  as  a  judg- 
ment against  both  on  the  confession  of  one.  and 
therefore  erroneous. 

Ward  V.  Johnston,  45 

4.  In  such  case,  after  confession  of  judgment  by 
the  principal,  if  further  proceedings  be  taken 
against  the  security,  the  latter  ought  to  be  per- 
mitted to  plead  puis  darrein  continuance,  that  the 
judgment  had  been  confessed  by  virtue  of  an  agree- 
ment (to  which  the  security  was  not  a  party)  that 
a  stay  of  execution  should  be  allowed  the  prlncIpaL 

lb. 

6.  Quaere,  whether  such  plea,  if  demurred  to. 
would  be  good  In  law  to  exonerate  the  security? 

lb. 

0.  In  debt  on  a  bond.  If  the  defendant  crave  oyer, 
and  then  plead  "conditions  performed,"  he  cannot 
take  advantage  of  a  variance  between  the  declara- 
tion and  bond.    See  Declaration,  No.  I. 

Meredith's  Adm'x  v.  Duval,  70 

7.  A  plea  In  abatement  ought  not  to  be  received  to 
set  aside  an  office  Judgment;  unless  it  be  of  matter 
which  arose  puis  darrein  continuance. 

Bradley  v.  Welch,  884 

8.  Whatcircumstances  ought  not  to  be  admitted  as 
evidence  byway  of  mitigation  of  damages  on  a  joint 
plea  of  "not  guilty,"  In  trespass  vl  et  armis  against 
two  defendants  for  breaking  the  plaintiff's  close 
and  beating  his  slaves. 

Brown  and  Boisseau  v.  May,  288 

PLEDGE. 

1.  See  Landlord.  No.  1,  2. 

Smiths  V.  Ambler.  690 

POLICY  OF  INSURANCE. 
1.  How  a  policy  of  insurance,  "at  and  from  Norfolk 
to  Curracoa,  with  liberty  of  going  to  any  other 
Island  in  the  West  Indies,  or  any  one  port  on  the 
Spanish  Main,  and  at  and  from  thence  back  to  Rich- 
mond" is  to  be  construed.  See  Marine  Insurance, 
No.  1.  2. 

Marine  Insurance iCompany  of  Alexandria  v. 
Stras.  480 


272 


I  MUNF. 


Virginia  Reports,  Annotated. 


INDEX 


Ml        *2.  See  Mattial  Assarance  Society,  No.   1,2. 
Greenliow  v.  Barton.  690 

POSSESSION. 

1.  A  i>er8on  ont  of  possession  cannot  convey  by 
barcain  and  sale  sncli  a  title  as  will  enable  the  bar- 
trainee  to  recover  in  ejectmenL 

Clay  ,v.  Wbite,  182 

2.  A  defendant  in  ejectment  is  protected  by  20 
years*  possession  before  the  action  broag-ht;  but 
the  five  years  and  174  days  exclnded  by  tbe  act  of 
assembly  are  not  to  be  counted  in  his  fayonr. 

Clay  ▼.  Ransome,  644 

8.  See  Ejectment.  No.  7.  lb. 

4,  See  Purchase,  No.  1. 

Day  Y.  Murdoch.  480 

POWER. 
1.  An    authority   ffiven   by   law   to   any   officer, 
whereby  the  estates  or  interests  of  other  persons 
may  be  forfeited  or  lost,  must  be  strictly  pursued 
in  every  instance. 

Yancey  v.  Hopkins,  419 

PRACTICE. 

1.  It  is  necessary,  after  a  judgment  against  an  ex- 
ecutor or  administrator,  as  such,  to  establish  a  dev- 
astavit, by  means  of  a  second  suit,  before  an  action 
can  be  maintained  on  the   administration  bond. 

Gordon's  Adm'rs  v.  The  Justices  of  Frederick,  1 

2.  Although,  upon  a  demurrer  to  evidence,  the  tes- 
timony adduced  on  both  sides  ought  regularly  to 
be  stated,  yet,  if  it  be  parol  and  contradictory,  the 
party  tendering  the  demurrer  cannot,  after  ex- 
hibiting his  testimony,  compel  the  other  party  to 
Join  in  demurrer. 

Harrison  v.  Brock,  22 

5.  An  award,  made  pendente  lite,  cannot  be  given 
in  evidence  upon  the  plea  of  non  assumpsit.  lb. 

4.  The  plea  of  "arbitrament  and  award,"  (in  so 
many  words,)  is  a  mere  nullity :  and  no  evidence 
shonld  be  received  to  support  it,  notwithstanding 
the  plaintiff  replied  generally.  lb. 

5.  In  an  action  of  covenant  on  a  bond  with  a  col- 
lateral condition,  if  there  be  no  stipulation,  by  ar- 
ticles, or  in  the  condition  Itself,  that  it  shall  be 
performed,  the  breach  assigned  should  be  the  fail- 
ing to  pay  the  penalty:  but  where  such  stipulation 
is  either  expressed  or  Implied,  the  failing  to  perform 
the  condition  may  be  assigned  as  the  breach. 

Ward  V.  Johnston,  46 

0.  Where  two  defendants  have  appeared  and 
pleaded  an  entry  in  the  record  that  the  parties 
came,  &c,  and  the  defendant  L.  acknowledged  the 
plaintl£f*s  action,  and  therefore  judgment  against 
the  said  defendants,"  must  be  understood  as  a  Judg- 
ment airainst  both  on  the  confession  of  one,  and 
therefore  erroneous.  lb. 

7.  In  reversing  the  judgment  for  that  error,  the 
Coart  ooffht  to  direct  the  proper  Judgment  to  be  en- 
tered against  the  defendant  who  confessed,  as  well 
as  further  proceedings  against  the  other.  lb. 

8.  In  such  case,  the  plaintiff  having,  after  the  judg- 
ment, moved  for  permission  to  proceed  against  the 
security:  and  it  appearing,  by  a  bill  of  exceptions 
on  this  motion,  that  the  judgment  had  been  con- 
fessed by  virtue  of  an  agreement  (to  which  the  se- 
curity was  not  a  party)  that  a  stay  of  execution 
shonld  be  allowed  the  principal;  the  Court,  in  re- 
versing- the  judgment,  ought  to  have  given  the  se- 
curity leave  to  plead  puis  darrein  continuance:  all 
the  proceedings  having  been  brought  up  by  a  writ 
of  supersedeas. 

Ward  V.  Johnston.  46 

9.  Several  judgments  and  orders,  relating  to  each 
other,  may  be  brought  up  by  one  writ  of  superse- 
deas: provided  the  whole  be  sufficiently  described, 
as  Intended  to  be  comprehended  therein.  lb. 

la  A  judgment  at  rules  in  the  clerk's  office  of  a 
County  Court  ought  to  be  entered  as  of  the  last  day 
of  the  succeeding  quarterly  term:  but,  if  it  be  en- 
tered as  at  rules  only.  It  is  merely  a  clerical  mis- 
prision, and  therefore  amendable. 

DlfiTffes's  Ex'r  v.  Dunn's  Ex'r,  66 

11.  In  such  case,  if  the  judgment  be  declared  upon 
as  of  a  Quarterly  term,  and  the  transcript  produced 
be  of  a  Judgment  at  rules,  (which  ought  to  have  been 
entered  as  of  such  quarterly  term,)  the  variance 
is  ImmaterlaL  lb. 

12.  See  Discovery,  No.  2. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  96 

13.  On  an  appeal  from  an  interlocutory  decree,  If 
proper  parties  to  the  suit  appear  to  be  wanting  the 
Court  of  Appeals  will  not  leave  it  to  the  Chancellor, 
but  will  itself  direct  such  parties  to  be  made. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

14.  In  a  suit  for  contribution  against  'legatees  or 
distributees,  the  executor  or  administrator  when  to 
be  made  a  party;  and  when  not.  lb. 

16.  Od  a  settlement  of  accounts  in  a  Court  of  Eq- 
uity, a  decree  will  be  rendered,  against  a  plaintiff, 


for  a  balance  of  account  appearing  due  to  a  defend- 
ant. 

Fitzgerald,  Ex'r  of  Jones,  v.  Jones,  160 

16.  In  ejectment,  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the  practice 
is  to  grant  leave  to  amend  the  declaration  by  en- 
larging the  term. 

Hunter  v,  Fairfax's  Devisee,  218 

17.  Upon  an  appeal  from  a  decree  in  Chancery,  an 
error  to  the  injury  of  the  appellee  ought  to  be  cor- 
rected, although  he  did  not  appeal. 

Day  V.  Murdoch,  460 

J8.  General  Rule  of  the  (3ourtof  Appeals  relative 

to  correction  of  errors  operating  to  the  injury  of 

the  appellee  or  defendant  in  error.  lb.  in  note 

19.  See  Injunction.  No.  2. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  6C0 

20.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed 
to  execute  a  release,  and  to  procure  a  third  person 
(under  whom  he  claims)  to  join  him  therein ;  with- 
out making  sach  person  a  party  to  the  suit 

Moon  V.  Campbell,  604 

PREMIUM. 

1.  What  is  such  a  deviation,  from  a  voyage,  as  will 
prevent  the  person  insured  from  being  entitled  to  a 
return  of  premium,  on  a  marine  insurance,  "at  and 

from  Norfolk  to  Curracoa,  with    liberty    of 
662     going  to  any  other  Island  in  the  *West  Indies, 

or  any  one  port  on  the  Spanish  Main,  and  at 
and  from  thence  back  to  Richmond." 

Marine  Insurance  Company  of   Alexandria 

V.  Stras,  408 

2.  Quaere,  whether  the  purchaser  of  property,  for 
which  a  declaration,  in  the  mutual  assurance  so 
ciety  against  fire  on  buildings,  has  been  made  by 
the  vendor,  be  liable  for  the  premium :  no  policy  of 
Insurance  having  been  issued,  and  no  notice  of  such 
declaration  given,  until  after  payment  of  the  pur- 
chase-money? And.  if  he  be  liable,  is  the  proper 
remedy  against  him  by  motion  in  a  summary  way, 
or  by  action  at  common  law? 

Greenhow  v.  Barton.  690 

8.  Qusere.  also,  is  the  property  declared  for  liable 

in  the  possession  of  the  purchaser  who  bought  and 

paid  for  it  without  notice  of  such  declaration.       lb. 

PRESUMPTION. 

1.  In  what  case  a  commission  to  take  depositions 
should  be  presumed  to  have  been  directed  to  per- 
sons agreed  upon  by  the  parties,  but  whose  names 
were  omitted  by  the  clerk  in  entering  the  order. 

See  Depositions,  No.  1. 
Marshall  v.  Frisbie,  247 

2.  Under  what  circumstances  a  person  who  con- 
sented to  postpone  the  taking  a  deposition  to  another 
time  and  place  may  be  presumed  to  have  been  the 
authorized  agent  of  the  party.  See  Depositions, 
No.  8.  lb. 

PRESUMPTION  OF  FRAUD. 
See  Fraud. 

PRESUMPTION  OF  INTEREST. 
1.  See  Witness,  No.  8. 
Moon  V.  Campbell,  600 

PRINCIPAL.  AND  SECURITY. 

1.  Quaere,  whether  a  security  is  exonerated  at  law, 
or  in  equity,  by  the  plaintiff's  accepting  a  confes- 
sion of  judgment  from  the  principal,  and  granting 
him  a  stay  of  execution  by  an  agreement  to  which 
the  security  was  not  a  party? 

Ward  V.  Johnston.  46 

2.  See  Securities.  No.  6,  7. 

Bullitt's  Ex'rs  V.  WlDstons,  269 

PRINCIPAL  SUM  OF  MONEY. 
1.  A  guardian  may  be  allowed  for  moneys  paid  and 
advanced  for  the  clothes,  schooling  and  other  nec- 
essary expenses  of  the  ward,  out  of  the  principal 
of  such  ward's  estate;  if  it  appear  that  from  .ex- 
traordinary circumstances,  such  disbursements 
were  unavoidable  without  culpable  neglect  on  the 
part  of  such  guardian:  otherwise  such  allowance 
ought  to  be  made  out  of  the  profits  only. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

PRISONER 
See  Prison  Rules. 

PRISON  RULES. 

1.  A  debtor  within  the  prison  rules  is  still  a  true 
prisoner  in  the  eye  of  the  law:  and.  as  such,  should 
be  transferred  by  the  sheriff  to  his  successor  in 
office. 

Meredith's  Adm'x  v.  Duval,  76 

2.  A  bond  for  keeping  the  prison  rules  should  be 
taken  to  the  sheriff  for  the  time  being  and  his  suc- 
cessors in  office:  not  his  ''executors,  administrators 
or  assigns."  lb. 
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8.  Bat  sucli  bond,  tboQffb  taken  to  tbe  sberlfF,  as 
sucb,  and  to  his  "executors,  administrators  or  as- 
signs,*' maybe  asslfirned  bybim  to  tbe  creditor:  and 
a  suit  may  be  maintained  upon  It  lb. 

4.  Quaere,  can  sucb  a  bond,  so  taken,  be  assigned 
to  tbe  creditor  by  tbe  succeedlnsr  sheriff?  lb. 

5.  Tbe  creditor  of  an  Insolvent  prisoner,  who  has 
the  liberty  of  the  rules,  is  bound  to  ffive  security 
for  tbe  prison  fees;  but  tbe  sheriff  cannot  legally 
discharge  him.  unless  he  be  actuallyinsolvent.  and, 
beinff  so,  the  plaintiff,  having*  notice  thereof, 
refuse  to  pay  his  fees,  or  to  give  bond  for  the  pay- 
ment thereof.  lb. 

6.  If  a  prisoner  depart  from  the  rules  by  an  Ille- 
gal discharge  from  the  sheriff,  the  creditor,  hav- 
ing an  assignment  of  the  bond,  has  his  election  to 
bring  suit  upon  it,  or  to  sue  the  sheriff.  lb. 

7.  In  an  action  on  such  bond,  the  plaintiff  is  only 
required  to  shew  a  departure  from  the  rules:  the 
burden  of  proof  then  devolves  on  the  defendant 
to  show  that  the  prisoner  was  discharged  by  due 
course  of  law.  .  lb. 

8.  If.  in  a  suit  upon  a  prison -bounds  bond,  a  Court 
possessing  competent  jurisdiction  adiudge  the 
bond  void:  the  plaintiff  may  sue  the  sheriff,  with- 
out appealing  from  the  judgment,  though  errone- 
ous. 

Hooe  V.  Tebbs  and  Wife,  601 

9.  In  such  case,  the  sheriff,  though  not  a  party  to 
the  suit  on  the  bond,  is  bound  by  the  judgment: 
unless  he  can  prove  it  was  obtained  by  collusion. 

lb. 

10.  In  an  action  against  the  sheriff  for  an  escape, 
a  verdict  in  general  terms,  for  the  plaintiff  is  not 
sufficient  to  authorize  a  judgment:  notwithstanding 
the  charge  in  the  declaration,  be  that  the  sheriff 
took  a  defective  prison-bounds  bond,  and  thereupon 
voluntarily  permitted  the  prisoner  to  escape;  and 
issue  be  joined  on  the  plea  of  not  guilty.  An  ex- 
press finding  by  the  Jury  according  to  the  act  of 
1792  concerning  escapes,  is  absolutely  necessary. 

lb. 
n.  It  seems,  that  a  prison-bounds  bond,  taken  pay- 
able to  the  plaintiff,  is  good  at  common  law,  and 
an  action  may  be  maintained  upon  it.  lb. 

1?.  Quaere,  whether  it  be  not  also  good  under  the 
act  of  Assembly?  lb. 

PBOBATE. 

1.  What  a  sufficient  evidence  for  the  probate  of 
a  nuncupative  will.    See  Wills,  No.  8. 

Mason  v.    Dunman,  458 

068  •PROFITS. 

1.  In  general  a  ward's  expenses  ought  to  be 
paid  out  of  the  profits  only  of  his  estate:  but,  under 
extraordinary  circumstances,  a  guardian  may  be 
allowed  for  moneys  paid  and  advanced  for  the 
clothes,  schooling  and  other  necessary  expenses  of 
the  ward  out  of  the  principal  of  such  estate. 

Hooper  and  Wife  v.  Royster  and  Wife,  119 

2.  The  profits  of  the  estate  of  an  infant  dying 
Intestate,  (including  the  increase  of  slaves.)  accru- 
ing to  such  infant  in  his  or  her  life-time,  but  not 
applied  to  his  or  her  use.  or  otherwise  lawfully  dis- 
posed of,  ought  to  go  to  the  person,  or  persons, 
inheriting  such  estate  generally. 

DllUard  V.  Tomllnson.  Ac..  183 

8.  Interest  on  the  hire  of  slaves  disallowed.  lb. 
And 

Whltehomv.  Hines.  667 

PROMISE. 

1.  If  A.  promise  B.  that,  if  he  and  A.'s  daughter 
marry,  "he  will  endeavour  to  do  her  equal  justice 
with  th^  rest  of  his  daughters,  as  fast  as  it  is  in  his 
power  with  convenience:"  and  the  marriage  be 
afterwards  had  with  his  consent;  the  promise  is 
sufficiently  certain  and  obligatory. 

Chichester's  Ex'x  V.  Vass's  Adm*r.  98 

2.  In  such  case.  A.  has  not  his  life-time  to  perform 
it  in;  but,  in  a  reasonable  time  after  the  marriage, 
(taking  into  consideration  his  property  and  other 
circumstances.)  is  bound  to  make  an  advancement 
to  B.  and  wife,  equal  to  the  largest  made  to  his 
other  daughters.  ♦  lb. 

8.  Apromise  in  the  above-mentioned  terms  enures 
to  the  ioint  benefit  of  the  husband  and  wife:  and  is 
not  to  be  satisfied  by  a  conveyance  of  lands  to  the 
wife.  The  husband  (to  whom  the  promise  was  made) 
has  his  election  to  consider  it  a  personal  contract: 
and,  if  he  survive  the  wife,  may  sue  in  his  own 
right  to  recover  damages  for  a  breach.  lb. 

4.  The  aid  of  a  Court  of  Equity  ought  not  to  be 
afforded  to  set  up  a  marriage  promise,  when  the 
effect  would  be  to  disinherit  (against  the  intention 
of  the  parties)  the  only  issue  of  the  marriage. 

Paynes  v.  Coles.  878 

5.  Assumpsit  for  use  and  occupation  of  land,  by 
permission  of  the  plaintiff,  lies  on  an  implied,  as 
well  as  express  promise. 

Sutton  V.  Mandeville,  407 


6.  A  promise,  by  an  obligor,  after  being  informed 
of  the  assignment  of  his  bond,  to  pay  the  full 
amount  thereof  to  the  assignee,  is  a  strong  circum- 
stance to  prevent  the  assignee  from  being  affected 
by  an  equity  of  which  he  had  no  notice. 

Mayo  V.  Giles's  Adm'r,  58S 

PROTEST. 
1.  Under  what  circumstances,  a  protest  before  a 
notary  public,  by  the  master  of  a  vessel,  is  no  evi- 
dence. 

Marine  Insurance  Company  of  Alexandria  v. 
Stras,  408 

PURCHASE. 
See  Purchaser. 

1.  A  factor  and  agent  for  a  company  of  British 
merchants  having,  in  tbe  year  1771.  purchased,  on 
their  behalf,  a  tract  of  land  in  Virginia,  for  a  sum 
of  money  payable  on  demand,  and  then  received 
possession  thereof  for  their  use:  and  a  credit  for 
the  money  having  been  entered  in  their  books;  the 
equitable  title  to.  and  possession  of,  such  land  was 
thereby  completely  vested  in  the  company:  and 
under  the  act  of  May  session,  1779,  "concerning- 
escheats  and  forfeitures  from  British  subjecU.*' 
the  same  escheated  to  tbe  Commonwealth,  which, 
on  inquest  found,  became  entitled,  In  the  same 
manner  the  company  were  entitled:  butsubject  to 
the  payment  of  so-  much  only  of  the  purchase- 
money,  remaining  due,  as  did  not  exceed  the  net 
amount  for  which  the  land  was  sold  by  the  es- 
cheator  reduced  to  present  current  money,  accord- 
ing to  the  2d  section  of  thatact;  the  said  British 
company  being  still  liable  for  the  residue  of  the 
said  purchase-money. 

Day  V.  Murdoch,  4«0 

2.  See  Vendor  and  Vendee.  No.  10.  11, 12, 18. 
Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 

and  Heirs.  498,  600 

8.  The  statute,  "to  prevent  frauds  and  perjuries." 
applies  to  an  agreement,  between  a  purchaser  of 
land,  and  a  third  i>erson.  that  such  third  person 
should  be  admitted  as  a  partner  in  the  purchase; 
the  proof  of  such  agreement  being  onb'  parol  evi- 
dence of  subsequent  declarations  and  acknowledg- 
ments of  the  parties. 

Henderson  v.  Hudson,  610 

PURCHASE  MONEY. 
1.  See  Lands,  No.  32.  88.  34.  36. 
Humphrey's  Adm'r  v.  M'Clenacban's  Adm'r 
and  Heirs,  488,  600 

PURCHASER. 

1.  Notice  of  a  lien  or  encumbrance  on  property 
binds  the  purchaser,  if  received  by  him  at  any 
time  before  the  execution  of  the  conveyance. 

Blair  V.  Owles.  88 

2.  A  purchaser  with  notice  of  an  annual  encum- 
brance, having  prevented  the  lawful  claimant  from 
enjoying  the  benefit  thereof,  is  personally  liable,  in 
equity,  to  the  full  value.  lb. 

8.  In  such  case,  the  purchaser,  or  the  property, 
may  be  made  liable.  In  tbe  first  Instance,  at  the 
election  of  the  plaintiff.  lb. 

4.  In  a  suit  In  equity  by  the  claimant  of  an  encum- 
brance against  a  purchaser  having  notice,  a  person 
who  joined  the  vendor  In  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  claim,  need  not  be  a 
party.  lb. 

5.  A  purchasing  agent  Is  a  competent  witness  to 
prove  that  his  principal' had  notice  of  an  encum- 
brance, notwithstanding  such  agent  joined  in  a 
deed  conveying  the  property  to  the  principal  free 

from  the  claim  of  any  person  whatsoever: 
684     'forthe  vendor  himself  may  be  purchasing^ 

agent  for  the  vendee  by  his  appointment:  and 
the  vendee,  by  constituting  him  bis  agent,  makes 
him  a  confpetent  witness  to  prove  the  notice. 

Blair  V  Owles  88 

6.  A  purchaser  having  taken  a  bond  for  a  title  to 
a  certain  number  of  acres  of  land,  but  not  binding 
to  the  obligors  to  convey  any  other  specific  lands  to- 
make  good  a  deficiency :  his  only  remedy  for  sucb 
deficiency  Is  a  proportional  compensation  in  money, 
according  to  the  price  agreed  on  for  the  whole  tract, 
with  lawful  interest  from  tbe  time  the  same  was 
payable. 

Chlnn  v.  Heale,  68 

7.  The  rule,  that  a  purchaser  is  bound  by  notice  at 
any  time  before  he  receives  a  conveyance,  does  not 
apply  to  a  Hen  claimed  under  a  written  contract  so 
vague  and  Indefinite  as  not  to  designate  with  any 
certainty  the  particular  land  In  question. 

Lewis  V.  Madlsons.  908 

8.  See  Equity,  No.  18.  lb. 

9.  Though  land  be  sold  In  gross,  for  so  much,  be 
it  more  or  less:  yet.  if  it  be  evident  that  both  par- 
ties were  mistaken  In  a  material  point,  as  to  tbe 
lines  by  which  the  vendor  held,  and  tbere  was  no 
express  agreement  on  the  part  of  the  purchaser  to 
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take  tlie  risk  upon  himself,  a  Court  of  Eqaity  will 
giye  relief  for  a  deficiency. 

Hull  V.  CanninflTham's  Ex*r,  880 

la  Bat  if  the  purchaser  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  ffet:  but 
make  an  entry  for  it  as  vacant,  and  obtain  a  patent; 
the  proper  measure  of  relief  is  only  the  amount  of 
his  expenditures  in  procuring  the  patent,  with  a 
reasonable  allowance  for  trouble  therein,  and  ac- 
tual costs  of  suit  lb. 

11.  A  purchaser  who  buys  a  tract  of  land  as  con- 
tainlnff  so  many  acres,  more  or  less,  and  agrees  to 
take  upon  himself  the  risk,  as  to  lines,  or  quan- 
tity, (appearing  also  better  acquainted  with  the 
land  than  the  vendor,  asrainst  whom  there  is  no 
proof  of  fraud.)  isnot  entitled  to  any  relief  inequity. 
for  a  loss  relatlngr  to  the  risk  undertaken.     lb.,    3S8 

12.  See  note  to  the  same  case,  888 

13.  Where,  by  a  decree  in  Chancery,  so  much  of 
the  bill  as  claims  one  of  two  separate  subjects  in 
controversy  is  dismissed,  and.  as  to  the  other,  the 
riffhta  of  the  parties  are  determined,  but  an  account 
is  directed  to  be  taken,  and  therefore  the  decree  is 
not  final:  quaere,  whether  any  subsequent  decree 
could  affect  the  rights  of  bona  fide  purchasers  of 
property  as  to  which  the  bill  was  dismissed? 

Templeman  v.  Steptoe,  880 

14.  See  Equity.  No.  24. 
Yancey  v.  Hopkins,  419 

15.  See  Infant.  No.  9.  lb. 
16l  See  Mortffaire,  No.  1. 

Green  V.  Price.  449 

17.  See  Purchase.  No.  1. 
Day  Y.  Murdoch.  460 

18.  See  Vendor  and  Vendee.  No.  10. 11.  12.  18. 
Humphrey's  Ad m'rv.  M'Clenachan's  Adm'r 

and  Heirs.  498,  500 

19.  See  Purchase.  No.  8. 
Henderson  v.  Hudson.  610 

20.  It  seems,  that  a  bona  fide  purchaser,  without 
notice  of  fraud,  having  received  a  deed  from  two 
persons  (one  of  whom  fraudulently  induced  the 
other  to  join  therein,)  is  not  responsible  in  equity; 
but  the  loss  onsrht  to  fall  on  the  fraudulent  vendor. 

Whitehom  and  Wife  v.  Hines  and  others,       567 

But  quaere,  in  case  t^e  estate  of  the  fraudulent 

vendor  be  not  sufficient  to  make  irood  the  loss?       lb. 

21.  In  such  case,  the  circumstance  that  the  person 
defrauded  was  of  weak  understanding,  but  not  an 
idiotor  lunatic,  isnot  snfficient to  affect  the  right 
of  the  bona  fide  purchaser.  lb. 

22.  Quaere  whether  a  purchaser,  without  notice, 
of  property  not  insured,  but  only  declared  for  by 
the  vendor  in  the  Mutual  Assurance  Society  aflrainst 
fire  on  buildincrs,  be  liable  for  the  premium?  See 
Mutual  Assurance  Society,  No.  1,  8. 

Greenhow  v.  Barton.  590 


See  Liands. 


REAL  ESTATE. 


1.  A  fee  simple  estate  inlands  micrht  pass  by  a 
will  (even  before  the  act  of  1786,  c.  (B.)  without 
words  of  perpetuity,  or  any  words  equivalent 
thereto:  provided  it  appeared,  from  the  whole  will 
taken  together,  that  such  was  the  intention  of  the 
testator. 

Johnson  and  others  v.  Johnson's  Widow  and 
Heirs,  649 

2.  Where  an  illiterate  testator  uses  the  same 
words  in  disposinfir  of  his  real,  as  in  dlsposinar  of  his 
personal  property,  and  in  the  same  clause  of 
the  will.  It  is  fair  to  infer  that  he  intended  to  ffive 
them  the  same  effect  as  to  both  kinds  of  property 

lb. 
RE(X)RD. 

1.  In  a  suit  in  Chancery,  the  bill  bavin?  referred 
to  the  proceediuiTS  in  another  suit,  "as  now  remain- 
ing^ of  record  in  the  same  Court;"  and  the  answer 
havlnir  admitted  that  such  a  suit  was  brought,  and 
such  a  decree  as  stated  in  the  bill  existed ;  the  Court 
of  Appeals  will  award  a  writ  of  certiorari  for  a 
transcript  of  the  record  referred  to.  and  receive  it 
as  evidence,  so  far  as  admitted  by  the  answer. 

Hooper  and  Wife  v.  Royster  and  Wife.  119 

2.  On  an  appeal  in  a  mill  case,  the  party  prevailing 
oug^ht  to  be  allowed,  in  the  bill  of  costs,  the  mileage 
and  attendance  of  his  witnesses  summoned  to  the 
Court  of  Error:  though  the  Court  determined  on 
viewing^  the  record  only. 

Eppes  V.  Cralle.  258 

3.  A  record  of  one  suit  cannot  be  read  as  evidence 
in  another,  unless  both  the  parties,  or  those  under 
whom  they  claim,  were  parties  to  both  suits:  it 
being*  a  rule  that  a  document  cannot  be  used  against 
a  party  who  could  not  avail  himself  of  it,  in  case  it 
made  in  bis  favour. 

Pay nesv.  Coles  and  others.  373 

4.  A  record  of  one  suit  cannot  be  read  as  evi- 
M5     dence  *in  another,  on  the   ground  that  the 
defendant  and  one  of  the  plaintiffs  in  the  iat- 1 


ter  suit  were  parties  to  the  former,  and  that  the 
same  point  was  in  controversy  in  both,  another 
plaintiff,  and  the  person  under  whom  both  the  said 
plaintiffs  Jointly  claim,  not  having  been  parties  to 
such  former  suit 

Chapmansv.  Chapman.  898 

6.  In  such  case,  the  circumstance,  that  the  "writ- 
ings and  evidence"  in  the  former  suit  were  read  at 
the  hearing  of  the  latter,  without  any  exception 
taken  at  the  time  appearing  on  the  record.  Is  no 
proof  that  this  was  done  by  consent  of  parties,  and 
does  not  preclude  the  objection  from  being  taken 
in  the  appellate  Court;  the  defendant  in  his  answer 
having  objected  to  the  admission  of  the  verdict  and 
other  proceedings  in  the  former  suit,  but  offered  to 
agree  that  the  depositions  only  might  be  read:  to 
which  offer  no  assent  appeared  on  the  part  of  the 
plaintiff.  lb. 

RELATOR. 

1.  A  writ  of  supersedeas,  to  a  Judgment  obtained 
In  the  name  of  the  governor,  for  the  benefit  of  a 
relator,  ought  to  be  served  on  such  relator,  and  not 
on  the  governor. 

Newell  V.  Wood,  565 

RELEASE. 

*1.  A  plaintiff,  by  directing  the  sheriff  to  put  off 
the  sale  of  property  taken  in  execution,  to  a  day 
after  the  return  day,  and  to  suffer  it  to  remain  in 
the  possession  of  the  principal  defendant*  or  his  se- 
curities, releases  the  securities  altogether  from 
that,  or  any  subsequent  execution:  such  direction 
being  given  without  their  concurrence. 

Bullitt's  Ex'rs  V.  Winstons.    •  869 

8.  In  such  case,  the  plaintiff's  adding  to  the  direc- 
tion the  words  "holding  the  property  subject  to  the 
said  execution."  cannot  prevent  the  release  from 
operating.  lb. 

8.  See  Equity.  No,  24. 
Yancey  v.  Hopkins,  419 

4.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed 
to  execute  a  release,  and  to  procure  a  third  person 
(under  whom  he  claims)  to  Join  him  therein,  with- 
out making  such  person  a  party  to  the  stilt. 

Moon  V.  Campbell.  604 

RELIEF. 

1.  Where  a  plaintiff  sues  in  Chancery  for  a  con- 
veyance of  a  specific  tract  of  land,  aud  also  for  a 
conveyance  of  other  lands  to  make  up  a  deficiency 
of  quantity :  (relating  to  which  deficiency  he  prays 
a  discovery:)  but,  according  to  the  contract,  ap- 
pears entitled  to  compensation  in  money,  and  not 
inlands:  the  Court,  after  decreeing  the  first  men- 
tioned conveyance,  (the  deficiency  and  the  sum  to 
be  allowed  for  it,  being  ascertained,)  will  go  on  to 
decree  the  compensation,  without  turning  over  the 
party  to  a  Court  of  law. 

Chlnn  V  Heale,  68 

2.  See  Discovery.  No.  2. 

Chichester's  Ex'x  v.  Vass's  Adm'r,  98 

8.  See  Purchaser.  No.  9. 
Hill  V.  Cunningham's  Ex'r,  880 

4.  What  is  the  measure  of  relief  in  equity,  for  a 
deficiency  in  land  sold,  if  the  purchaser  do  not  (by 
eviction,  or  otherwise)  lose  the  land  he  expected 
to  get,  but  make  an  entry  for  It  as  vacant,  and  ob- 
tain a  patent.    See  Purchaser,  No.  la 

Hull  V.  Cunningham's  Ex'r.  890 

5.  In  what  case  a  purchaser  is  entitled  to  no  relief 
for  a  loss.    SeePurchaser.No.il.  lb.,       886 

6.  See  note  to  the  same  case,  888 

7.  The  aid  of  a  Court  of  Equity  ought  not  to  be 
afforded  to  set  up  a  marriage-promise,  when  the 
effect  would  be  to  disinherit  (against  the  intention 
of  the  parties)  the  only  issue  of  the  marriage. 

Paynes  v.  Coles.  878 

8.  Quaere,  whether  a  Court  of  Equity  ought,  under 
any  circumstances,  to  assist,  to  the  prejudice  of  a 
posthumous  child,  the  claim  of  devisees  under 
a  win  (made  before  the  1st  of  January,  1787)  by  a 
testator  who  bad  no  child  living,  and  was  ignorant 
that  his  wife  was  in  a  state  of  pregnancy?  lb. 

9.  See  Equity.  No.  24. 

Yancey  v.  Hopkins,  419 

10.  See  Infant,  No.  9.  lb. 

11.  See  Injunction.  No.  2. 

Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  493 

12.  What  Is  the  measure  of  relief  In  case  of  evic- 
tion after  a  conveyance  made  with  warranty.       lb. 

18.  And  in  case  of  a  deficiency  in  land  purchased. 

lb. 

14.  In  a  suit  in  Chancery  brought  by  a  widow  and 
devisees  to  recover  a  tract  of  land,  in  which  the 
widow  is  entitled  to  dower,  the  Court,  under  the 
prayer  for  general  relief,  will  decree  assignment 
of  dower  to  the  widow,  partition  of  the  land  among 
the  devisees,  and  rents  and  profits  against  the  de- 
fendants. 

Note  to  564 
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15.  Under  tbe  prayer  for  general  relief,  tbe  plain- 
tiff may  have  any  partlcalar  relief,  not  inconsistent 
with  the  case  made  by  bis  bilL 

Same  note,  6fi5 

RELINQUISHMENT. 
1.  A  deed  from  a  busband  and  wife,  witbont  ber 
privy  examination  and  relinqoisbment,  is  utterly 
yoid  as  to  ber. 

Haryey  and  Wife  v.  Pecks.  618 

RENTS. 

1.  A  landlord  is  not  entitled  to  tbe  summary  rem- 
edy by  motion,  on  a  tbree  months'  replevin  bond; 
unless  it  appear  that  such  bond  was  taken  by  a 
sheriff,  or  other  officer  legally  authorized  to  make 
distress,  and  sell  the  distrained  effects. 

Smith  V.  Ambler,  606 

2.  A  landlord,  in  person,  or  by  a  private  agent, 
may  levy  a  distress:  but  cannot  sell  tbe  distrained 
effects,  which,  in  such  case,  are  only  to  be  held  as  a 
pledge,  to  compel  the  tenant  to  pay  the  rent.        lb. 

REPLEVIN. 
See  Rents. 
666  •REPLICATION. 

1.  The  plaintiff's  replying  generally  to  ttfe 

plea  of   "arbitrament   and   award"  (in   so  many 

words)  does  not  authorize  evidence  to  be  received 

in  support  of  such  plea,  which  is  a  mere  nullity. 

Harrison  v.  Brock,  22 

RETURN. 

1.  A  commission  directed  to  five  persons,  ("any 
three  of  whom  to  act")  cannot  be  executed  by  one 
only:  and  a  return  by  one,  that  tbree  others  were 
present  when  the  deposition  was  taken,  is  not  suffi- 
cient. It  should  be  certified  by  three,  at  least,  who 
was  present. 

Marshall  v.  Frlsble,  247 

2.  Parol  evidence  is  admissible  to  prove  that  a  fl. 
fa.  was  levied,  though  no  return  was  made  upon  it. 

Bullitt's  Ex'rs  V.  Winstons.  260 

8.  A  sheriff  may  be  permitted  by  order  of  Conrt, 

to  make  a  return  upon  an  execution,  or  to  amend  it. 

according  to  the  truth  of  the  case,  at  any  time  after 

the  return  day.  lb. 

4.  See  Execution.  No.  9, 10.  lb. 

REVENUE. 
See  Commissioners  of  Revenue, 


REVIEW. 
1.  See  Bill  in  Chancery.  No.  1. 
Templeman  v.  Steptoe, 


889 


REVIVOR. 
1.  An  appeal  from,  or  snpei%edeas  to.  and  order 
quashing  an  execution  against  two  defendants, 
need  not,  if  one  of  them  die,  be  revived  against  his 
representative,  bat  should  be  proceeded  on  as  to 
the  other  only. 

Bullitt's  Ex'rs  y.  Winstons,  269 

RULES  IN  CLERK'S  OFFICE. 
1.  Where  appearance  bail  is  required,  the  defend- 
ant cannot  appear  at  tbe  rules,  without  giving  spe- 
cial ball. 

Bradley  v.  Welch,  284 

SALE. 
See  Vendor  and  Vendee. 

1.  Quaere,  under  what  circumstances  can  a  Court 
of  Equity  decree  a  sale,  of  land  descended  or  de- 
vised, without  any  specific  lien,  or  charge  either 
general  or  special,  by  conveyance  or  lyiU? 

Mason's  Devisees  v.  Peter's  Adm'rs,  487 

8.  See  Injunction,  No.  2. 
Humphrey's  Adm'r  v.  M'Clenachan's  Adm'r 
and  Heirs,  498 

SATISFACTION. 
1.  The  taking  in  execution  the  body  of  one  of  two 
joint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obligor. 
Atweirs  Adm'rs  v.  Towles,  175 

SCIRE  FACIAS. 

1.  A  patent  may  be  declared  void,  for  defects  ap- 
parent on  its  face,  without  the  necessity  of  resorts 
lug  to  a  scire  facias  to  repeal  it. 

Alexander  v.  Greenup.  184 

2.  Qusre,  whether,  and  from  what  Court  a  scire 
facias  to  repeal  a  patent  can  issue  in  Virginia?     lb. 

SCROLL. 
1.  A  scroll  annexed  to  a  signature  is  not  sufficient 
to  make  a  sealed   instrument,  unless  it  appear, 
from  some  expression  in  the  body  of  the  instru- 
ment, that  it  was  intended  as  such. 

Austin's  Adm'x  v.  Whitlock's  Ex'rs,  487 


SEAL. 
See  Scroll. 

SECURITIES. 

1.  An  action  cannot  be  maintained  against  tbe  se- 
curities of  an  executor  or  administrator  until  a  dev- 
astavit has  been  established  by  means  of  a  second 
suit,  after  a  judgment  against  the  executor  or  ad- 
ministrator as  such. 

Gordon's  Adm'rs  v.  The  Justices  of  Freder- 
ick, ^  1 

2.  A  co-obligor,  in  a  Joint  and  several  bond,  may 
(though  described  as  a  security)  be  considered  as 
stipulating  for  the  performance  of  the  condition: 
the  words  being  "if  the  above  bound  L..  and  W.  bis 
security,  shall,  &c.  then  this  obligation  to  be  void," 
Ac. 

Ward  V.  Johnston,  46 

8.  After  a  confession  of  Judgment  by  the  princi- 
pal, further  proceedings  may  be  had  against  the 
security.  ,  lb. 

4.  In  such  case,  if  the  judgment  was  confessed,  by 
virtue  of  an  agreement  (to  which  tbe  security  was 
not  a  party)  that  a  stay  of  execution  should  be  al- 
lowed the  principal,  the  security  ought  to  be  per- 
mitted to  plead  that  circumstance  puis  darrein 
continuance.  lb. 

5.  Quaere,  whether  a  security  is  exonerated  at 
law.  or  in  equity,  by  tbe  plaintiff's  accepting  a  con- 
fession of  Judgment  from  the  principal,  and  grant- 
ing him  a  stay  of  execution  by  an  agreement  to 
which  the  security  was  not  a  party?  lb. 

6.  A  Plaintiff,  by  directing  the  sheriff  to  put  off  the 
sale  of  property  taken  in  execution,  to  a  day  after 
the  return  day,  and  to  suffer  it  to  remain  in  the 
possession  of  the  principal  defendant,  or  bis  secu- 
rities, releases  the  securities  altogether  from  that 
or  any  subsequent  execution;  such  direction  being 
given  without  their  concurrence. 

Bullitt's  Ex'rs  v.  Winstons,  860 

667        *7.  In  such  case,  the  plaintiff's  adding  to  tbe 

direction  tbe  words,  "holding  the  property 
subject  to  tbe  said  execution,"  cannot  prevent  the 
release  from  operating. 

Bullitt's  Ex'rs  v.  Winstons,  960 

8.  At  the  foot  of  a  bond,  with  a  penalty  and  con- 
dition in  the  usual  form,  signed  and  sealed  by  L  S. 
a  writing  is  signed  and  sealed  by  T.  A.  in  the  fol- 
lowing words:  "I.  T  A  join  in  the  above  obligation 
with  I.  S.,  and  am  his  security  for  tbe  above  sum  of 
,"  (mentioning  the  sum  specified  in  tbe  condi- 
tion,) this,  it  seems,  is  a  joint  obligation :  anC  judg- 
ment may  be  rendered  against  T.  A.  for  the  penalty, 
to  be  discharged  by  the  sum  in  the  condition,  witli 
interest. 

Atwell's  Adm'rs  v.  Towles,  175 

9.  An  assignment  of  such  an  instrument,  by  the 
words.  "I  assign  the  within  obligation."  is  a  good 
assignment  of  tbe  claim  upon  T.  A.  as  well  as  I.  S. 

lb. 

10.  The  taking  in  execution  the  body  of  one  of  two 
joint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obligor. 

lb. 
SEISIN. 

1.  A  patent  for  land  ipso  facto  confers  seisin. 
Clay  v.  White,  168 

2.  Such  seisin  may  be  transferred  and  continued 
by  deed  of  bargain  and  sale,  or  by  devise;  but  may 
be  interrupted  by  actual  entry  and  adverse  posses- 
sion, lb. 

SET-OFF. 

1.  A  debtor  ought  not  to  be  allowed  a  set-off  (even 
in  equity)  for  unliquidated  and  disputed  claims 
against  his  creditor,  purchased  by  him  after  salt 
brought  by  the  creditor  against  him. 

Dangerfleld  v.  Rootes.  Adm'r  of  Baylor,  629 

SHERIFF. 

1.  The  sheriff  ought  to  transfer  the  debtors  within 
the  prison  rules  to  his  successor  in  office. 

Meredith's  Adm'x  v.  Duval.  76 

2.  A  bond  for  keeping  the  prison  rules  should  be 
taken  to  the  sheriff  for  the  time  being,  and  bis  suc- 
cessors in  office,  not  to  his  "executors,  administra- 
tors or  assigns."  lb. 

8.  But  such  bond,  though  taken  to  the  sheriff,  as 
such,  and  to  "bis  executors,  administrators  or  as- 
signs," may  be  assigned  by  him  to  the  creditor:  and 
a  suit  may  be  maintained  upon  it  lb. 

4.  Quaere,  can  such  a  bond,  so  taken,  be  assigned 
to  tbe  creditor  by  the  succeeding  sheriff?  lb. 

5.  The  sheriff  cannot  legally  discbarge  a  prisoner 
from  the  rules  unless  he  be  actually  insolvent,  and. 
being  so,  the  plaintiff,  having  notice  thereof,  refuse 
to  pay  his  fees,  or  to  give  bond  for  the  payment 
thereof.  lb. 

6.  If  the  prisoner  depart  from  the  rules  by  an 
illegal  discharge  from  the  sheriff,  tbe  creditor. 
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haYlnran  assiffnment  of  the  bond,  has  his  election 
to  biinff  suit  upon  it,  or  to  sue  the  sheriff.  lb. 

7.  In  what  manner  a  sheriff  may  levy  a  fieri  fa- 
cias.   See  Execution,  No.  5,  ft. 

BnUitrs  Ex'rs  v.  Winstons,  9B9 

8.  In  what  case  the  sheriff  is  responsible  to  the 
plaintiff  if  the  property  be  not  produced  on  the  day 
of  sale.  «  Ih. 

9.  Parol  evidence  is  admissible  to  prove  that  a  fi. 
fa.  was  levied,  thouirh  no  return  was  made  upon  it 

lb. 

la  A  sheriff  may  be  permitted,  by  order  of  Court, 

to  make  a  return  upon  an  execution,  or  to  amend 

it,  according  to  the  truth  of  the  case,  at  any  time 

after  the  return  day.  lb. 

11.  See  Execution.  No.  9,  10.  lb. 

12.  See  Equity.  No.  M. 

Yancey  v.  Hopkins.  419 

18.  See  Infant,  No.  9.  lb. 

14.  If,  in  a  suit  upon  a  prison-bounds  bond,  a 
Court,  possessing  competent  jurisdiction^  adjudflre 
the  bond  void:  the  plaintiff  may  sue  the  sheriff 
without  appealing  from  the  Judgment,  though  er- 
roneous. 

Hooe  V.  Tebbs  and  Wife.  BOl 

15.  In  such  case  the  sheriff,  though  not  a  party  to 
the  suit  on  the  bond,  is  bound  by  the  judgment, 
unless  he  can  prove  it  was  obtained  by  collusion. 

lb. 

16.  See  Escape,  No.  1.  lb. 

17.  See  Rents.  No.  l.  8. 

Smiths  V.  Ambler,  600 


See  ScrolL 


SIGNATURE. 
SLAVES. 


1.  An  executor  or  administrator,  hiring  slaves 
belonging  to  the  estate  of  his  testator  or  intestate, 
ought  not  to  be  charged  with  interest  on  such  hire 
from  the  day  it  became  due:  (no  proof  appearing 
that  it  was  then  collected,  or  that  interest  from  that 
cay  was  received  upon  it:)  but  a  reasonable  time  to 
collect  and  apply  the  money  should  be  allowed  be- 
fore the  commencement  of  interest. 

DlUiard  v.  Tomlinson,  &c.,  188 

2.  In  such  case,  no  Interest  ought  to  be  charged 
where  the  right  to  the  slaves  was  in  dispute,  and  it 
was  doubtful  to  whom  the  money,  when  collected, 
shonld  be  paid,  no  proof  appearing  that  the  execu- 
tor or  administrator  received  any  interest,  or  made 
any  profit.  Xb. 

8.  See  Infant,  No.  4.  lb 

4^  On  a  joint  plea  of  not  guilty,"  in  trespass  vi  et 
armis  against  two  defendants,  for  breaking  the 
plaintiff's  close,  and  beating  his  slaves,  the  defend- 
ants ouffht  not  to  be  permitted  to  give  in  evidence, 
by  way  of  mitigation  of  damages,  a  license  from 
the  plainiiff  to  one  of  them,  to  visit  his  negro  quar- 
ters, and  chastise  any  of  his  slaves  who  might  be 
found  acting  Improperly :  the  battery  being  com- 
mitted by  the  other  defendant:  and  no  proof  ap- 
pearing that  the  slaves  who  were  beaten  had  acted 

improperly.  

Brown  and  Boisseau  v.  May.  888 

5.  Interest  on  the  hire  of  slave  disallowed. 
Wbitehom  v.  Hines,  M7 

SPECIALTY. 
See  Scroll. 

688  •SPECIFIC  PERFORMANCE. 

1.  Where  a  plaintiff  sues  in  Chancery  for  a 
conveyance  of  a  specific  tract  of  land,  and  also  for 
a  conveyance  of  other  lands  to  make  up  a  defi- 
ciency of  quantity :  (relating  to  which  deficiency  he 
prays  a  discovery:)  but,  according  to  the  contract, 
appears  entitled  to  compensation  in  money,  and  not 
in  lands:  the  Court,  after  decreeing  the  first  men- 
tloned  conveyance,  (the  deficiency,  and  the  sum  to 
be  allowed  for  it  being  ascertained.)  will  go  on  to 
decree  the  compensation,  without  turning  over  tbe 
party  to  a  Court  of  Law. 

Chinn  V.  Heale,  08 

2.  It  seems  that  a  contract,  under  seal,  between 
two  brothers,  by  which  one  of  them,  for  a  fair  and 
valuable  consideration,  agrees,  that,  when  he  shall 
obtain  possession  of  a  tract  of  land  expected  to  be 
devised  to  him  by  their  father,  he  will  convey  it  to 
the  other,  is  not  contra  bonos  mores,  and  may  sup- 
port an  action  of  covenant  at  law.  or  be  enforced 
specifically  in  a  Ck>urt  of  Equity. 

Lewis  V.  Madisons,  80S 

8.  See  Injunction.  No.  2. 

Humphrey's  Adm'rv.  M'Clenachan's  Adm'r 
and  Heirs.  498 

STIPULATIONS. 

1.  In  an  action  of  covenant  on  a  bond  with  collat- 
eral condition,  if  there  be  no  stipulation,  by  arti- 
cles, or  in  the   condition  iueif,  that  it  shall  be 


performed,  tbe  breach  assigned  should  be  the  fall- 
ing to  pay  the  penalty:  but,  where  such  stipulation 
is  either  expressed  or  implied,  the  failing  to  per- 
form the  condition*  may  be  assigned  as  the  breach. 
Ward  V.  Johnston.  45 

2.  A  co-obligor,  in  a  joint  and  several  bond,  may 
(though  described  as  a  security)  be  considered  as 
stipulating  for  the  performance  of  the  condition ; 
the  words  being  "if  the  above  bound  L..  and  W.  his 
security,  shall,  &c.,  then  this  obligation  to  be  void.'* 
Ac.  lb. 

SUPERSEDEAS. 

1.  Several  judgments  and  orders,  relating  to  each 
other,  may  be  brought  up  by  one  writ  of  superse- 
deas: provided  tbe  whole  be  sufficiently  described, 
as  iatended  to  be  comprehended  therein. 

Ward  V.  Johnston.  45 

8.  See  Appeal.  No.  4. 

Bullitt's  Ex'rs  V.  Winstons,  209 

8.  See  General  Rule,  in  note  to  400 

4.  A  writ  of  supersedeas,  to  a  judgment  obtained 

in  the  name  of  the  Governor,  for  the  benefit  of  a 

relator,  ought  to  be  served  on  such  relator,  and  not 

on  the  Governor. 

Newell  V.  Wood,  665 

SURETIES. 
See  Securities. 

SURPLUSAGE. 
1.  If  a  Jury  in  a  mill  case  erroneously  assess  other 
damages,  besides  those  which  properly  ought  to  be 
assessed,  but  find  them  separately,  and  the  Court 
do  not  direct  such  erroneous  damages  to  be  paid:  it 
should  be  regarded  as  surplusage;  the  petition  for 
the  writ  of  ad  quod  damnum  having  prayed  for 
such  inquiry  only  as  the  law  authorizes. 

EDpes  V.  Cralle,  258 

SURVEY. 

1.  See  Entries  and  Surveys. 

2.  What  degree  of  diligence  is  required  of  an  at- 
torney in  fact  undertaking  to  have  a  tract  of  land 
(with  the  situation  of  which  he  does  not  profess 
himself  personally  acquainted)  surveyed  for  a  part 
thereof,  and  upon  terms  "in  case  the  land  cannot 
be  found,  to  have  a  proportional  part  of  the  dam- 
ages which  may  be  recovered,  by  bis  employer  of 
the  person  of  whom  he  bought,  and  a  proportional 
part  of  his  expenses  paid. 

Betts  V.  Cralle.  288 

8.  In  this  case  the  attorney  in  fact  being  imposed 
upon  by  the  County  Surveyor,  and.  in  consequence 
of  such  imposition,  having  a  survey  made  of  land 
not  purchased  by  his  employer,  was  held  not  re- 
sponsible for  his  mistake,  and  not  tbereby  barred 
of  his  claims  under  the  contract  lb. 

TAXES. 

1.  The  land  of  an  Infant  being,  by  mistake,  listed 
by  the  Commissioner  of  the  revenue  as  the  property 
of  another  person,  and  sold  as  such  for  taxes,  in 
December.  1780:  being  bought  by  the  deputy  sheriff 
who  sold  it:  conveyed  to  him  by  the  high  sheriff  in 
February.  1795:  and  afterwards  sold  again  by  the 
deputy  sheriff:  the  right  of  the  Infant  was  estab- 
lished against  the  last  purchaser:  (who bought  with 
full  notice  of  all  tbe  circumstances;)  notwithstand- 
ing tbe  suit  was  not  brought  until  six  years  after 
the  plaintiff  attained  his  full  age. 

Yancey  V.  Hopkins,  419 

TENANT. 
See  Landlord  and  Tenant 

TRANSFER  OF  PRISONERS. 
1.  A  debtor  within  the  prison  rules  is  still  a  true 
prisoner  in  the  eye  of  tbe  law:  and,  as  such,  sbould 
be  transferred  by  the  sheriff  to  his  successor  In 
office. 

Meredith's  Adm'x  v.  Duval,  70 

TREATY, 
t.  Quaere,  whether,  by  virtue  of  the  treaty  of  1788, 
persons  born  In  Great  Britain,  and  residing  there 
on  the  4th  of  July,  1T70.  could,  without  ever 
009     thereafter  becoming  citizens  of  'Virginia,  or 
of  any  one  of  the  United  States  of  America, 
take  and  hold  lands  In  Virginia,  by  descent  or  de- 
vise, accruing  between  that  day  and  the  date  of  the 
said  treaty? 

Hunter  v.  Fairfax's  Devisee,  218 

TRESPASS. 

1.  See  Attorney  in  Fact  No.  l.  2, 8. 

Betts  V.  Cralle.  288 

2.  On  a  joint  plea  of  "not  guilty."  in  trespass  vi 
et  armis  against  two  defendants,  for  breaking  the 
plaintiff's  close,  and  beating  his  slaves,  the  defend- 
ants ought  not  to  be  permitted  to  give  In  evidence, 
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by  way  of  mitiffation  of  damafires,  a  llceose  from 
the  plaintiff  to  one  of  tbem,  to  visit  his  Degro  quar- 
ters, and  chastise  any  of  his  slaves  who  miffht  be 
found  actinff  improperly:  the  battery  beinsr  com- 
mitted by  the  other  defendant;,  and  no  proof 
appeariDgr  that  the  slaves  who  were  beaten  had 
acted  improperly. 

Brown  and  Boisseaa  v.  May,  288 

TRUST  AND  CONFIDENCE. 
1.  Breach  of.  is  a  circumstance  from  which  fraud 
may  be  presumed  in  a  Court  of  Equity. 

Whitehorn  and  Wife  v.  Hines  and  others,        657 

USE  AND  OCCUPATION. 
1.  Assumpsit,  for  use  and  occupation  of  land  by 
permission  of  the  plaintiff,  lies  on  an  implied,  as 
well  as  express  promise. 

Sutton  V.  Maude vllle.  407 

VARIANCE. 
1.  In  debt  on  a  bond,  if  the  defendant  crave  oyer, 
and  then  plead  "conditions  performed,"  he  cannot 
take  advantasre  of  a  variance  between  the  declara- 
tion and  bond:  and.  thouirb  the  plaintiff  declare 
affalnstone  of  several  oblisrors,  without  statincr  that 
they  "were  severally  bound,  yet,  if  the  bond  appear 
to  be  joint  and  several,  it  is  sufficient. 

Meredith's  Adm'z  v.  Duval.  76 

3.  If  a  judgment  of  a  County  Court  be  declared 
upon  as  of  a  quarterly  term,  and  the  transcript  pro- 
duced be  a  judgment  at  rules,  (which  ousrht  to  have 
been  entered  as  of  such  quarterly  term,)  the  vari- 
ance is  immaterial. 

Diffffes's  Ez'r  v.  Dunnes  Ex*r,  56 

8.  A  writ  of  fieri  facias  airainst  an  administratrix, 
"to  be  levied,  as  to  certain  damages  and  costs,  of 
the  firoods  and  chattels  of  her  intestate,  and,  as  to 
other  damacres  and  costs,  of  her  own  sroods  and 
chattels."  was  returned  "executed  on  certain  slaves 
tbe  property  of  the  administratrix,  and  a  forthcom- 
ing* bond  taken,"  &c.  The  bond  being  given  by  the 
administratrix,  eo  nomine,  but  expressing  that  the 
fl.  fa.  was  agrainst  the  goods  and  chattels  of  the  said 
administratrix,  was  decided  to  be  variant  from  the 
fl.  fa.  and  therefore  quashed. 

Glascock's  Adm'x  v.  Dawson,  605 

4.  In  reviewing  a  Judgment  by  defaulton  a  forth- 
coming bond,  the  appellate  Court  will  compare  it 
with  the  execution  on  which  it  was  taken.  lb. 

VENDOR  AND  VENDEE. 

See  Purchaser. 

1.  In  a  suit  inequity  by  the  claimant  of  an  encum- 
brance, against  a  vendee  having  notice,  a  person 
who  Joined  the  vendor  in  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  claim,  need  not  be  a 
party. 

Blair  V.  Owles,  88 

2.  A  purchasing:  agent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithstanding  such  agrent  Joined  in  a 
deed  conveying*  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever:  for  the 
vendor  himself  ma:  be  purchasing  asrent  for  the 
vendee  by  his  appointment:  and  the  vendee,  by 
constituting  him  his  agent,  makes  him  a  competent 
veltness  to  prove  the  notice.  lb. 

8.  A  bond  being  ffiven  to  make  a  title  to  a  particu- 
lar tract  of  Jand."  to  contain  a  certain  number  of 
acres,  but  not  binding:  the  obligors  to  convey  any 
o(her  specific  lands  to  make  good  a  deficiency:  the 
only  remedy  for  such  deficiency  is  a  proportional 
compensation  in  money,  according  to  the  price 
agreed  on  for  the  whole  tract,  with  lawful  interest 
from  the  time  the  same  was  payable. 

Chinn  v.  Heale.  68 

4.  In  a  suit  in  Chancery  to  recover  a  tract  of  land 
against  a  vendee,  on  the  ground  that  the  vendor 
had  previously  agreed  to  convey  the  same  land,  in 
a  certain  event,  to  the  plaintiff,  it  seems,  that  the 
vendor,  or  his  lesral  representatives,  oufirht  to  be 
parties. 

Lewis  V.  Madisons,  808 

5.  Though  land  be  sold  in  gross,  for  so  much,  be 
it  more  or  less:  yet.  if  it  be  evident  that  both  par- 
ties were  mistaken  in  a  material  point,  as  to  the 
lines  by  which  the  vendor  held,  and  there  was  no 
express  agreement  on  the  part  of  the  purchaser  to 
take  the  risk  upon  himself,  a  Court  of  Equity  will 
give  relief  for  a  deficiency. 

Hull  V.  Cunningham's  Ex'r.  830 

6.  But  if  the  purchaser  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  get:  but 
make  an  entry  for  it  as  vacant  and  obtain  a  patent: 
the  proper  measure  of  relief  is  only  the  amount  of 
his  expenditures  in  procuring  the  patent,  with  a 
reasonable  allowance  for  trouble  therein,  and 
actual  costs  of  suit.  lb. 


7.  Quaere,  whether,  in  this  case,  an  action  at  law 
could  have  been  maintained  upon  the  title  bond  f 

lb. 

8.  A  purchaser  who  buys  a  tract  of  land  as  con- 
tainin^r  so  many  acres,  more  or  less,  and  airees  to 

take  upon  himself  the  risk,  as  to  lines,  or  quan- 
670     tity,  '(appearing,  also,  better  acquainted  with 

the  land  than  the  vendor,  afirainst  whom  there 

is  no  proof  of  fraud,)  is  not  entitled  to  any  relief  in 

equity,  for  a  loss  relating-  to  the  risk  undertaken. 

Hull  V.  Cunningham's  Ex'r,  836 

9.  See  note  to  same  case,  338 

10.  If,  by  a  sealed  instrument  a  vendor  declare 
that  he  has  sold  to  the  vendee  all  his  right  to  cer- 
tain land  warrants,  for  which  the  surveyor's  receipt 
has  been  taken ;  that  if  patents  have  issued  in  his 
name,  he  will  transfer  the  same  by  deed:  and.  if 
not  desires  that  they  may  issue  to  the  vendee  : 
agreeing  to  pay.  or  deduct  from  the  purchase- 
money,  all  expenses  which  have  accrued:  he  is 
bound  to  made  a  deduction  for  a  deficiency  result- 
ing from  a  previous  contract,  by  his  ag-ent  to  allow 
the  locator  one  third  of  the  land:  thoucrh  such  con- 
tract was  not  known  to  him  at  the  time  of  his  bar- 
gain with  the  vendee,  to  whom  it  was  equally 
unknown. 

Humphrey's  Adm'rv.  M'Clenachan's  Adm'r 
and  Heirs.  408 

11.  On  a  bill  of  injunction  exhibited  by  the  admin- 
istrator of  the  purchaser  of  a  tract  of  land,  against 
the  administrator  and  heirs  of  the  vendor,  (in 
whom  the  legal  title  remains.)  claiming  compensa- 
tion for  a  deficiency,  credits  for  payments  and  a 
conveyance;  the  Court  on  aliowlufirthe  compensa- 
tion and  the  credits,  may  decree  that  the  defendants 
shall  convey  their  title  to  certain  trustees  to  be  by 
them  conveyed  to  the  heirs  of  the  purchaser, 
(tbouffh  not  parties  to  the  suit)  if  the  balance  of 
the  purchase-money  be  paid  on  or  before  a  certain 
day:  and,  if  not  with  power  to  sell  as  much  of  the 
land  as  may  be  sufficient  to  pay  such  balance,  and 
to  convey  the  residue,  if  any.  to  the  said  heirs.       lb. 

12.  In  case  of  eviction  after  a  conveyance  made 
with  warranty,  the  value  of  the  lost  land,  as  at  the 
time  of  the  eviction,  gives  the  rule  by  which  the 
vendee  is  to  be  remunerated:  but.  when  the  con- 
tract is  executory,  a  Court  of  Equity  will  adjust  it 
upon  principles  of  equity,  according  to  the  circum- 
stances. 

Same  case.  600 

18.  In  case  of  a  deficiency,  the  value  at  the  time  of 
tiie  contract  fifives  the  rule:  of  which  the  purchase- 
money  is  the  standard,  where  it  does  not  appear 
that  the  actual  value  was  different  lb. 

14.  See  Purchase,  No.  8. 

Henderson  v.  Hudson.  510 

1&  See  Purchaser,  No.  20,  21. 
Whitehorn  v.  Hines,  557 

16.  SeeDeed.No.  10, 11. 

Harvey  and  Wife  v.  Pecks,  518 

17.  See  Fraud.  No.  4. 

Whitehorn  v.  Hines,  557 

18.  A  vendor  of  land,  according  to  certain  lines, 
must  be  presumed  interested,  and  therefore  Incom- 
petent as  a  witness,  to  establish  those  lines;  unless 
it  appear  that  he  did  not  warrant  the  title. 

Moon  V.  Campbell.  Executor  of  M'Donald,        600 


VENIRE  DE  NOVO. 


See  Verdict 


VERDICT. 


1.  In  ejectment  if  the  Jury  find  a  special  verdict 
shewing  the  plaintiff  entitled  to  a  certain  number 
of  acres,  part  of  the  tract  sued  for:  and  do  not 
specify  the  boundaries  of  such  part  with  so  much 
precision  as  that  possession  thereof  may  with  cer- 
tainty be  delivered;  a  venire  de  novo  on^ht  to  be 
awarded. 

Clay  V.  White.  168 

2.  What  deg-ree  of  uncertainty  and  inaccuracy  of 
language  is  sufficient  to  set  aside  the  finding:  of  a 
Jury  in  a  mill  case. 

Eppes  V.  Cralle.  258 

3.  On  a  petition  for  leave  to  add  to  the  height  of  a 
mill  dam.  the  only  proper  subject  of  inquiry  Is, 
what  damacres  will  be  occasioned  by  the  proposed 
addition.  It  is  error,  therefore,  to  direct  the  Jury 
to  assess  such  other  damages,  accruing  from  the 
dam  already  erected,  as  were  not  contemplated  by 
the  original  Jury.  lb. 

4.  But  an  error  in  this  respect  should  be  regarded 
as  snrplusaffe,  (the  petition  for  the  writ  of  ad  quod 
damnum  haviufir  prayed  only  for  such  inquiry  as 
the  law  authorizes.)  if  the  Jury  assessed  such  erro- 
neous damages  separately,  and  the  (}ourt  did  not 
ditect  tbesame  to  be  paid,  but  only  the  damagres 
properly  assessed.  lb. 

5.  The  finding  of  a  Jury,  in  a  mill  case,  that  "prob- 
ably the  health  of  certain  families  who  live  near 
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the  pond  will  be  annoyed  by  tlie  stagnation  of  the 
water/*  is  conclusive  airainst  the  petitioner. 

Mayo  V.  Turner.  405 

6.  If.  upon  a  special  verdict  in  ejectment.  It  be 
uncertain  whether  the  defendant,  or  those  under 
whom  he  claims,  had  20  years*  possession,  exclusive 
of  the  said  6  years  and  174  days,  a  venire  de  novo 
ouffht  to  be  awarded. 

Clay  V.  Ransome.  454 

7.  In  an  action  ag-ainst  the  sheriff  for  an  escape,  a 
verdict,  in  general  terms,  for  the  plaintiff,  is  not 
sufficient  to  authorize  a  Judgment.  An  express  find- 
Incr  by  the  Jury  according-  to  the  act  of  1792,  con- 
ceminfif  escapes,  is  absolutely  necessary. 

Hooe  V.  Tebbs  and  Wife.  801 


VOUCHERS. 
1.  See  Evidence,  No.  11.     . 
Fitzfferald.  Ex'r  of  Jones,  v.  Jones, 


150 


VOYAGE. 


See  Deviations. 


WARRANTY. 

1.  What  is  the  measure  of  relief  in  case  of 
m     eviction  ^rom  land  purchased  with  warranty. 
Humphrey's  Adm'r  v.  M'Clenachan*s  Adm'r 
and  Heirs.  500 

2.  And  in  case  of  a  deficiency.  lb. 

WILLS. 
1.  A  wealthy  testator  having  bequeathed  pecu- 
niary legacies  to  three  of  his  daughters,  to  be  paid 
them,  "if  the  money  could  be  raised  by  his  estate 
by  the  time  that  either  of  them  should  marry,  or 
come  of  age:**  (tiithont  saying  any  thing  about 
tlieir  maintenance  or  education.)  it  was  held  that 
they  were  entitled  (notwithstanding  their  legacies) 
to  maintenance  and  education  out  of  the  estate;  at 
least  while  the  legacies  were  not  sufficiently  pro- 
dactive. 

Fitzgerald,  Ex*r  of  Jones,  v.  Jones,  150 

1  Quaere,  whether  a  Court  of  Equity  ought,  un- 
der any  circumstances,  to  assist  to  the  prejudice  of 
a  posthumous  child,  the  claim  of  devisees  under  a 
will  (made  before  the  1st  of  January.  1787)  by  a  tes- 
tator who  had  no  child  living,  and  was  ignorant  that 
his  wife  was  in  a  state  of  pregnancy? 

Paynes  V.  Coles,  878 

3.  A  man  on  his  death  bed.  at  his  own  house,  and 
in  his  proper  senses,  sent  for  a  neighbour  to  make 
bis  win.  who  took  notes  thereof  in  his  presence,  and 
in  that  of  another  witness  who  was  present  all  the 
time,  and  heard  the  sick  man  request  the  first  wit- 
ness to  make  his  will,  and  direct  each  note  to  be 
taken.  A  third  witness  was  not  present  when  the 
first  began  to  take  notes,  but  was  present  after- 
wards, and  heard  some  of  the  notes  dictated.  Two 
of  ihe  witnesses  swore  that  the  notes,  or  most  of 
them,  were  read  to  the  decedent,  but  were  not  posi- 
tive that  the  whole  were:  nor  did  the  sick  man  read 
them  himself:  but  he  was  then  in  his  proper  senses. 
After  the  first  witness  had  made  a  draught  of  a  will 
from  the  notes,  the  decedent  was  incapable  of  read- 
ing, or  hearing  it  read ;  being  at  that  time  delirious. 
The  notes  taken  as  aforesaid  were  established  as  a 
good  nuncupative  will. 

Mason  v.  Dunman,  458 

4.  In  construing  wills,  the  cardinal  rule  is  to  col- 
lect the  intention  of  the  testator  from  the  whole 
will  taken  together,  without  regard   to  any  thing 


technical,  or  any  particular  form  of  words:  and,  if 
such  intention  be  lawful,  (as  not  creating  perpetui- 
ties, or  the  like,  full  effect  ought  to  be  given  to  it  by 
the  Courts. 

Wyatt  V.  Sadler's  Heirs.  687 

5.  A  testator  (who  died  in  the  year  1768)  expressed 
himself,  in  the  introductory  part  of  his  will,  thus: 
"and  as  to  what  worldly  goods  it  hath  pleased  God 
to  give  me.  I  leave  and  bequeath  as  foUoweth."  In 
the  next  clause  he  "wills  and  desires  that  his  wife 
should  enjoy  all  his  land  during  her  life,  and  after 
her  decease  gives  and  bequeaths  to  his  two  sons,  ail 
his  land,  to  be  equally  divided  between  them  : 
his  still,  likewise,  to  be  between  them,  to  distil 
for  their  own  use,  and.  after,  to  his  eldest  son. 
A  fee-simple  estate  in  his  share  of  the  land  passed 
to  the  younger  son. 

Wyatt  V.  Sadler's  Heirs,  587 

6.  A  fee-simple  estate,  in  lands,  might  pass  by  a 
will  (even  l>efore  the  act  of  1786,  c.  58,)  without 
words  of  perpetuity,  or  any  words  equivalent:  pro- 
vided it  appeared,  from  the  whole  will  taken  to- 
gether, that  such  was  the  intention  of  the  testator. 

Johnson  and    others  v.    Johnson's    Widow 
and  Heirs.  540 

7.  Where  an  illiterate  testator  uses  the  same 
words  In  disposing  of  his  real,  as  in  disposing  of  his 
personal  property,  and  In  the  same  clause  of  the 
will.  It  Is  fair  to  Infer  that  he  Intended  to  give  them 
the  same  effect  as  to  both  kinds  of  property.  lb. 

WITNESS. 

1.  A  purchasing  agent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  encum- 
brance, notwithstanding  such  agent  joined  in  a  deed 
conveying  the  property  to  the  principal  free  from 
the  claim  of  any  person  whatsoever:  for  the  vendor 
himself  may  be  purchasing  agent  for  the  vendee, 
by  his  appointment,  and  the  vendee,  by  constituting 
him  his  agent  makes  him  a  competent  witness  to 
prove  the  notice. 

Blair  V.  Owles,  88 

2.  On  an  appeal  In  a  mill  case,  the  party  prevailing 
ought  to  be  allowed,  in  the  bill  of  costs,  the  mileage 
and  attendance  of  his  witnesses  summoned  to  the 
Court  of  Error:  though  the  Court  determined  on 
viewing  the  record  only,  and  therefore  did  not  ex- 
amine the  witnesses. 

Eppes  V.  Cralle,  258 

8.  A  vendor  of  land  according  to  certain  lines, 
must  be  presumed  interested,  and  therefore  incom- 
petent as  a  witness,  to  establish  those  lines:  unless 
it  appear  that  he  did  not  warrant  the  title. 

Moon  V.  Campbell,  000 

WITNESSES. 
See  Evidence. 

1.  The  Jury,  and  not  the  Court  are  exclusively 
judges  of  the  credibility  of  witnesses. 

Harrison  v.  Brock,  28 

WRITS. 

1.  Several  judgments  and  orders,  relating  to  each 
other,  may  be  brought  up  by  one  writ  of  superse- 
deas: provided  the  whole  be  sufficiently  described, 
as  intended  to  be  comprehended  therein. 

Ward  V.  Johnston.  45 

2.  See  Error,  and  note  to  460 
8.  A  writ  of  supersedeas  to  a  judgment  obtained 

in  the  name  of  the  Governor  for  the  benefit  of  a  re- 
lator, ought  to  be  served  on  such  relator,  and  not 
on  the  Governor. 

Newell  V.  Wood.  556 
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ARGUED  AND  DETERMINED 
IN  THE 
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OF 


VIRGINIA 


VOLUME    II. 


By    William    Munford. 


District  of  New  York,  ss. 

BE  IT  REMEMBERED,  That  on  the  tweoty-first  day  of  January,  in  the  thirty-eighth 
year  of  the  Independence  of  the  United  States  of  America,  Lewis  Morel,  of  the  said  district, 
hath  deposited  in  this  ofBce  the  title  of  a  book,  the  right  whereof  he  claims  as  proprietor, 
in  the  words  following,  to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  Virginia. 
Vol.  II.    By  William  Munford." 

In  conformity  to  the  act  of  Congress  of  the  United  States,  entitled,  "  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  ; "  and  also  to 
an  act,  entitled,  "  An  act,  supplementary  to  an  act,  entitled  an  act  for  the  encourage- 
ment of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
proprietorF  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving  and  etching  historical  and  other  prints.*' 

THERON  RUDD, 
Clerk  of  the.District  of  New- York. 

Reprinted  by  Thb  Michib  Company,  by  authority  of  Act  of  IrCgislature, 
approved  February  24, 1900. 
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By  aa  act  of  assembly  (passed  tbe  Otb  of  Jaanary, 
1811)  It  was  enacted  "that  ttae  court  of  appeals  shall 
hereafter  consist  of  five  jadges:  any  three  of  said 
jadflres  shall  constitute  a  court:  the  said  court  shall 
commence  its  sessions  on  tbe  Ist  day  of  March 
next,  and  its  sittings  shall  be  permanent,  if  the 
basiness  of  the  court  require  it:  provided  always, 
that  tbe  court  may,  in  their  discretion,  adjourn  for 
short  periods:  but  it  shall  be  their  duty  to  sit  at 
least  two  hundred  and  fifty  days  in  the  year,  unless 
cbej  sooner  despatch  the  business  of  tbe  court" 

In  conformity  with  this  law.  Francis  T.  Bbooks 
and  JA.HISPI.KASANTB.  jnn.  Esq's  were  elected,  by 
Joint  ballot  of  the  senate  and  house  of  delegates, 
jndfiresof  tbe  court  of  appeals  in  addition  to  the 
three  Judges  then  in  bfflce:  but  Mr.  Plbasants  bav- 
in? afterwards  resigned  bis  appointment,  William 
H.  Cabell.  Esq.  was,  on  the  21st  day  of  March.  18U, 
commissioned  by  the  governor,  with  tbe  advice  of 
council,  to  supply  the  vacancy. 

On  Monday,  tbe  4th  of  March,  1811.  Francis  T. 
Brooki,  in  open  court,  took  the  oaths  prescribed 
by  law.  and  his  seat  as  one  of  the  Judges  of  the  court 
of  appeals. 

On  Wednesday,  the  8d  of  April  following.  William 
H.  Cabkll  qualified  in  like  manner. 

On  Tuesday,  the  2d  of  April,  Judgs  Tuckkr  re- 
signed bis  ofllce,  by  a  letter  addressed  to  the  gov- 
ernor, in  the  following  words: 

Richmond,  April  2,  1811. 
Sir,— The  period  has  arrived  when  I  must  either 
submit  to  an  oppressive  and,  as  I  conceive,  uncon- 
stitntional  act  of  the  legislature,  or,  by  refusing  to 
obey  it,  afford  some  pretext,  at  least,  for  a  charge 
of  neglect  of  my  duty,  as  a  Judge  of  tbe  court  of 
appeals,  or  resism  my  seat  in  that  court  I  prefer 
tbe  last 

That  tbe  act  of  the  last  session  of  tbe  general 
assembly,  respecting  the  court  of  appeals,  is  op- 
pressive, certainly  cannot  require  further  demon- 
stration, when  it  is  shown  that  the  duty  assigned  by 
it  to  tbe  Judges  of  that  court,  is  not  only  doubled, 
(or  nearly  so.)  without  a  recompense,  but  imposes 
upon  them  the  painful  altemattve,  either  of  aban- 
doning their  families  altogether,  or  of  removing 
tbem  to  Richmond,  under  every  disadvantage  of 
sacrificing  their  property  and  habitations  elsewhere, 
at  an  under  rate,  and  establishing  themselves  in 
Richmond,  where  the  superior  value  of  property, 
of  house-rent  and  of  every  article  of  life,  must 
render  such  a  sacrifice  doubly  inconvenient  and 
oppressive.  Such,  at  least,  are  the  alternatives 
which  present  themselves  In  my  own  case.  I  could 
not  without  a  sacrifice  at  least  equal  in  value  to 
my  whole  property  in  Willlamsburgh  and  its  vicin- 
ity, establish  myself  and  family  in  Richmond, 
nearly  as  comfortably  as  we  are  at  present  in  Wil- 
liam sburgrh.  Can  such  a  gratuitous  sacrifice  be 
expected?  Or,  if  further  proof  of  tbe  oppressive 
operations  of  that  ^ct  be  required,  is  it  not  amply 
furnished  from  this  circumstance,  that  a  Judge,  who 
Is  unwilling  to  make  this  gratuitous  sacrifice  of  bis 
property,  must  either  abandon  it  and  bis  family 
il together,  or  resign  his  office?  An  office  which  he 
iccepted  under  no  such  condition,  nor  any  other, 
tat  that  of  good  behaviour!  A  condition  which 
evinced  the  intention  of  the  founders  of  our  con- 
ititntion  tobe,  that  the  legislative,  executive,  and 
ludiciary  departments  of  the  government  should 
lot  only  be  forever  separate  and  distinct  but  inde- 
>endent  of  each  other:  so  far,  at  least  as  to  prevent 


either  of  the  three,  or  any  two  of  them,  from  crush- 
ing or  annihilating  the  constitutional  independence 
of  the  other. 

On  a  subject  of  such  importance  I  beg  leave  to 
avail  myself  of  the  language  of  the  court  of  ap- 
peals, in  a  remonstrance  to  the  general  assembly, 
on  a  similar  occasion,  in  which  **they  did  not  hesi- 
tate to  decide,  and  in  that  decision  to  declare,  that 
tbe  constitution  and  the  act  of  1787.  for  establishing 
district  courts,  were  in  opposition,  and  could  not 
exist  together:  and  that  the  former  must  control 
the  latter:*'  which  may  be  found  on  tbe  records  of 
that  court  of  the  I2th  of  May,  1 788. 

"In  forming  their  Judgments.'*  they  observe, 
"they  bad  recourse  to  that  article  in  the  declaration 
of  righu.  that  no  free  government,  or  tbe  blessing 
of  liberty,  can  be  preserved  to  any  people,  but 
among  other  things,  by  frequent  recurrence  to 
fundamental  principles:  an  article  worthy  to  be 
written  in  letters  of  gold.  Tbe  propriety  and  neces- 
sity of  the  Independence  of  tbe  Judges  is  evident  In 
reason  and  the  natute  of  their  office:  since  they 
are  to  decide  between  government  and  the  people, 
as  well  as  between  contending  citizens:  and.  If  they 
be  dependent  on  either,  corrupt  influence  may  be 
apprehended,  sacrificing  the  innocent  to  popular 
prejudice,  and  subjecting  tbe  poor  to  oppression 
and  persecution  by  the  rich.  And  this  applies  more 
forcibly  to  exclude  a  dependence  on  the  legislature, 
a  branch  of  whom.  In  cases  of  impeachment  is  it- 
self a  party.  This  principle  supposed,  the  court  are 
led  to  consider  whether  tbe  people  have  secured  or 
departed  from  it  in  tbe  constitution  or  form  of 
government  In  that  solemn  act.  they  discover  tbe 
people  distributing  tbe  governmental  powers  into 
three  great  branches,  legislative,  executive,  and 
Judiciary:  in  order  to  preserve  the  equipoise  which 
they  Judged  necessary  to  secure  their  liberty;  de- 
claring that  these  powers  be  kept  separate  and  dis- 
tinct from  each  other,  and  that  no  person  shall 
exercise  an  office  In  more  than  one  of  them.  The 
Independence  of  the  two  former  could  not  be  ad- 
mitted: because  in  tbem  a  long  continuance  in 
office  might  be  dangerous  to  liberty;  and,  there- 
fore, they  provided  for  a  change  by  frequent  elec- 
tions, at  stated  periods:  but  in  the  last,  from  tbe 
influence  of  tbe  principle  before  observed  upon, 
they  declared  that  tbe  Judges  should  bold  their 
offices  during  good  behaviour.  Their  independence 
would  have  been  rendered  complete  by  fixing  the 
quantum  of  the  salaries,  which  perhaps  would  have 
been  done  if  the  duties  of  their  office  bad  been  at 
that  time  ascertained.  But,  although  it  was  not 
then  done.  yet.  in  respect  to  this,  the  constitution 
gives  a  principle  not  to  be  departed  from:  declar- 
ing that  tbe  salaries  shall  be  adequate  and  fixed; 
leaving  it  to  the  legislature  to  judge  what  would  be 
adequate,  when  they  should  appoint  tbe  duties. 
And.  when  they  had  done  so,  they  exercised  their 
whole  power  over  tbe  subject  and  tbe  salary  was 
thenceforth  to  be  considered  as  fixed,  while  the 
duty  should  continue  tbe  same.  And,  when  public 
utility  should  require  an  Increase  or  diminution  of 
duty,  there  should  be  an  analogous  alteration  of 
salary,  with  this  restriction,  however,  that  such 
regulation  should  not  blend  the  duties  of  tbe  Judges 
of  tbe  general  court  court  of  chancery,  and  court 
of  admiralty,  which  the  constitution  seems  to  re- 
quire to  be  exercised  by  distinct  persons:  and  the 
legislature  appear  to  have  so  considered  it  in  the 
arrangement  of  these  courts.'* 
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"Bat  the  act  (of  1787.  for  establlstalnfir  district 
courts)  now  under  consideration,  presentinsr  a  sys- 
tem wbich  assifirns  to  the  Jndffes  of  the  chancery  and 
admiralty,  jurisdiction  in  common  law  cases,  which 
may  so  far  be  considered  as  a  new  office,  the  labour 
of  which  would  srreatly  exceed  that  of  the  for- 
mer, without  a  correspondent  reward,  and  to  the 
judges  of  the  sreneral  court  duties  which,  though 
not  chansred  as  to  their  subjects,  are  yet  more  than 
doubled,  without  any  increase  of  salary,  appeared 
so  evident  an  attack  upon  the  independency  of  the 
judges,  that  they  found  it  inconsistent  with  a  con- 
scientious discharge  of  their  duties  to  pass  it  over. 
For  vain  would  be  the  precautions  of  the  founders 
of  our  government  to  secure  liberty.  If  the  legisla- 
ture, thouffh  restrained  from'  chanffinfir  the  tenure 
of  judicial  offices,  are  at  liberty  to  compel  a  resigna- 
tion, by  reducinsr  salaries  to  a  copper,  or  by  making- 
it  a  part  of  the  official  duty  to  become  hewers  of 
wood  and  drawers  of  water." 

The  applicability  of  these  remarks  to  an  act  in- 
creasinfiT  the  heavy  and  already  enormous  duty  of 
one  hundred  and  twenty-six  days*  attendance  in  a 
court  of  the  last  resort,  overwhelmed  with  compli- 
cated and  perplexing  business,  to  two  hundred  and 
fifty  days  in  the  year,  without  the  consent  of  those 
who  are  thus  required  to  perform  it,  and  without 
any  compensation  for  the  double  duty  thus  imposed 
upon  them,  is  too  strikinsr  to  require  a  comment 
And  were  the  same  venerable  characters,  who  then 
composed  the  supreme  court  of  this  commonwealth, 
still  in  existence,  and  holding-  the  same  offices,  I 
doubt  not  that  they  would  on  this,  as  on  that  occa- 
sion, have  declared,  "that  they  oug-ht  not  to  do  any 
thlnsr  officially  in  execution  of  an  act  which  ap- 
peared to  be  contrary  to  the  spirit  of  the  constitu- 
tion." 

These,  sir,  are  not  the  only  reasons  which  have 
operated  with  me  on  the  present  occasion.  For 
three  and  twenty  years  that  I  have  had  the  honour 
of  serving  my  country  in  the  office  of  a  judge,  either 
of  the  general  court,  or  the  court  of  appeals.  I  have 
felt  an  honest  pride  in  the  fidelity  with  which  I  have 
endeavoured  to  discharge  my  duty,  according  to 
the  best  of  my  skill  and  judg-ment  A  g-enerous  leg- 
islature interposed  its  shield  to  repel  the  shafts  of 
villany,  malignity,  and  slander,  which  were,  on  a 
former  occasion,  aimed  at  my  character. 

My  gratitude  for  that  noble  act  of  justice  towards 
me,  would  be  commensurate  with  my  life  should  it 
be  prolonged  even  to  centuries.  I  will  not  contrast 
with  such  exalted  feelingrs  those  which  the  conduct 
of  the  committee  of  the  house  of  delegates,  who 
were  appointed  to  inquire  into  the  causes  of  delay 
in  the  court  of  appeals,  at  the  last  session  of  the 
greneral  assembly,  was  calculated  to  excite.  If.  in- 
stead of  oblique  censure,  conveyed  in  hyppthetical 
presumptions,  the  committee  had  proceeded  to  a  full 
and  candid  investigation  of  facts,  they  «v^ould  proba- 
bly have  furnished  me  with  another  occasion  for  the 
expression  of  similar  sentiments,  or,  if  in  their  zeal 
for  discovering  what  number  of  causes  had  been 
decided  by  the  court,  upon  argument,  the  committee 
had  turned  to  the  reports  of  Mr.  Washington  and 
Mr.  Call,  they  might  have  discovered  thatthose  gen- 
tlemen have  reported  only  four  hundred  and  thirty- 
one  causes  decided  in  a  period  of  thirteen  years, 
when  the  venerable  Judob  Pendleton  presided,  and 
was  assisted  by  four  other  judges,  making  an 
average  of  thirty-three  causes  in  a  year,  which  is 
but  one  more  than  half  the  number  which  they  re- 
port to  have  been  decided  last  year.  Or  had  any 
member  of  the  committee  ever  attended  the  court, 
or  been  conversant  with  the  nature  of  the  business 
therein,  his  attention  would  probably  have  been 
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directed  to  other  causes  of  delay  than  the  casual, 
and.  possibly,  unavoidable  absence  of  one  or  more 
judfires  on  the  first  day  of  a  term  of  forty-four  or 
fifty-five  days*  duration.  I  shall  take  the  liberty  to 
mention  some  of  them: 

1.  Arbitrary  appeals. 

2.  Smallness  of  the  sum  for  which  an  appeal  lies. 
S.  The  number  of  courts  from  which  appeals  now 

lie. 

4.  The  trivial  errors  for  which  writs  of  superse* 
deas  may  be  granted. 

5.  Voluminous  records,  extending  often  to  one 
hundred  pages. 

0.  Voluminous,  contradictory,  and  perplexing  dep- 
ositions and  other  evidence  contained  in  those 
records:  and  the  duty  of  deciding  facts  as  well  as 
law,  in  all  but  common  law  cases. 

7.  Voluminoas  reports  of  commissioners  In  chan- 
eery,  with  the  exceptions  and  answers  thereto 
respecting  intricate,  perplexed,  and  often  unintelli- 
grible  accounts  and  transactions. 

8  The  unavoidable  length  of  the  arguments  of 
counsel  arising  from  the  preceding  causes. 

9.  The  number  of  counsel  employed  in  every  cause 
of  any  importance  to  the  parties. 

10.  The  examination  of  witnesses  viva  voce  in 
cases  of  wills,  mills.  &c.<l) 

11.  The  frequent  abatement  of  suits  by  the  death 
of  some  of  the  parties,  and  the  difficulty  of  making 
new  parties,  and  of  convening  them  before  the  court. 

12.  The  novelty  and  difficulty  of  many  cases  which 
are  brought  before  the  court  for  decision. 

18.  The  time  necessary  for  the  judges,  separately, 
to  procure  such  voluminous  records ;  to  comprehend 
and  decide  upon  the  weight  of  conflicting  evidence: 
and  to  investigate  and  decide  the  several  questions 
of  law  or  equity  arising  out  of  each  particular  case, 
according  to  uniform  principles. 

14.  The  interruption  frequently  given  to  such  an 
examination  of  the  cases  argued  in  court,  by  peti- 
tions for  allowing  appeals  and  writs  of  supersedeas, 
which  not  only  occasion  such  frequent  interruption, 
but  add  very  considerably  to  the  labour  of  the  j  udges 
out  of  court,  of  which  no  traces  appear  upon  the 
records  of  the  court 

Some  of  these  causes.  Sir.  (for  they  did  not  all  ex- 
ist till  within  a  few  years  past,)  and,  perhaps,  some 
others,  had  contributed  to  swell  the  docket  of  the 
court  of  appeals,  from  the  small  number  of  nine- 
teen in  November  term.  1787.  to  four  hundred  and 
twenty-two  causes,  in  April.  1804,  a  period  of  sixteen 
years  and  a  half.  At  the  latter  period  I  had  tbe 
honour  to  become  a  member  of  the  court.  I  speak 
with  confidence  when  I  assert  that  not  less  than 
nine  hundred  and  sixtj'  causes  have  been  disposed 
of  since  that  time.  I  will  not  be  positive  as  to  the  pre- 
cise number  of  those  wbich  have  been  decided  upon 
solemn  argument,  in  not  a  few  Instances  engross- 
ing three,  four,  five,  and  even  six  days  each,  but, 
according  to  my  notes,  the  number  exceeds  those 
reported  by  Mr.  Washington  and  Mr.  Call  together 
during  a  period  nearly  double.  Exclusive  of  these 
causes,  the  daily  multiplying  petitions  for  appeals 
from  decrees  of  the  superior  courts  of  'chancery, 
and  for  writs  of  supersedeas  to  judgments  at  com- 
mon law,  which  have  been  presented  to  the  judges 
out  of  court,  and  rejected  during  the  terms,  the 
number  of  which  cannot  be  ascertained,  ought  not 
to  be  forgotten.  The  number  of  cases  on  the  docket 
the  first  day  of  last  October  term,  amounted  not 
quite  to  five  hundred  and  twenty,  making  an  in- 
crease of  about  one  hundred  suits  within  the  last 


(1)  The  law  has  since  been  altered  in  this  respect. 
See  sess.  acts  of  1810,  c.  11,  s.  2. 
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seyen  years,  tboiiffli  tbe  number  of  coarts  from 
which  appeals  may  now  be  broach t,  is  more  than 
fourfold,  and  the  cases  in  which  the  Judges  may  be 
called  npon  to  decide  ont  of  court  dnrinff  the  term, 
are  also  very  much  increased  in  number  by  allow- 
inff  petitions  for  appeals,  not  only  from  final  decrees 
in  chancery,  as  formerly,  but,  also,  from  interlocu- 
tory decrees,  and  even  from  the  refusal  of  a  jud^e 
of  either  of  the  courts  of  chancery  to  rrant  a  bill  of 
injunction,  and  from  an  order  of  dissolution.  The 
interruption  which  these  last  causes  occasion  to  the 
jndffes  in  term  time  is  almost  incalculable,  and  they 
contribute  their  full  proportion,  not  only  to  the  la- 
bour of  the  judffes,  but  to  the  procrastination  of  the 
decision  of  causes  under  their  consideration. 

I  hope.  Sir.  I  shall  be  pardoned  for  the  lenirth  of 
tbese  remarks:  the  insinuation,  however  indirect, 
that  the  delays  ih  the  court  of  appeals  miffht  pos- 
sibly arise  from  a  neglect  of  duty  in  the  members  of 
it,  as  it  was  amonff  the  last  in  which  I  could  have 
expected  to  have  been  in  any  manner  implicated, 
imperiously  demanded  such  a  refutation  from  one 
wbo  earnestly  invites,  and  will  ever  be  ready  to 
meet,  the  strictest  inquiry. 

Tbe  term  (as  formerly  prescribed  by  law)  having 
ended  yesterday,  and  the  court  having*  thought 
proper,  in  compliance  with  the  late  act,  to  adiourn 
to  this  day,  I  am  under  the  necessity  of  making  my 
election,  either  to  conform  to  the  opinion  of  the 
otber  members  of  the  court,  or  to  resign  mj'  seat 
tberein. 

Wbatever  personal  inconvenience  I  may  be  ex- 
posed to  by  resigning  an  office  which  I  accepted  un- 
der a  full  confidence  that  It  would  afford  me  an 
honourable  and  competent  support  for  life,  the  con- 
ditions upbn  which  I  must  henceforth  hold  it,  should 
I  continue  to  do  so,  are  so  much  more  grievous  than 
any  thins  that  I  am  willing  to  apprehend  from  a 
contrary  course,  that  I  have  resolved  to  make  the 
sacrifice,  which  a  Just  sense  of  duty  to  my  country, 
to  my  family,  and  to  my  own  character,  seems  to 


demand.  I  therefore  beg  leave  to  notify  to  you.  Sir, 
as  the  first  magistrate  of  the  state,  my  resignation 
of  the  office  of  a  judge  of  the  court  of  appeals,  and 
I  do  resign  the  same  accordingly. 

Permit  me  to  assure  you.  Sir.  of  my  sincere  respect 
and  esteem,  and  to  subscribe  myself. 
Your  most  obed't  servant. 

ST.  G.  TUCKER. 
His  Excellency  Jamss  Moitrob,  Esq.  Governor  of 
the  Ck>mmon wealth  of  Virginia. 
May  11,  1811,  John  Coai/tbb,  Esq.  was  commis- 
sioned by  the  governor,  with  the  advice  of  council, 
to  supply  the  vacancy  occasioned  by  the  resigna- 
tion of  Jtjdqm  1*uckbr.  and  on  Saturday,  June  1st, 
took  the  oaths  prescribed  by  law,  and  his  seat  as 
one  of  the  judges  of  the  court  of  appeals. 

On  Thursday,  the  18th  of  December,  1811.  the  ap- 
pointments made  by  the  executive.  In  the  recess  of 
the  general  assembly,  having  been  confirmed,  by 
joint  ballot  of  the  senate  and  house  of  delegates, 
and  new  commissions  issued  to  Judoss  Cabbll  and 
CoAiyrBB,  bearing  date  the  7th  of  that  month,  they 
affain  qualified  according  to  law. 

Tbe  judges  who  sat  in  the  court  of  appeals,  dur- 
ing the  period  in  which  the  cases  reported  in  this 
volume  were  decided,  were,  therefore. 

The  Hon.  Wiluam  Fi^bjiino,  who  sat  in  this  court 
when  It  was  first  organized,  on  Saturday,  the  20th  day 
of  June.  1780.  pursuant  to  the  act  for  amending  the 
act  entitled  an  act  constituting  the  court  of  appeals. 
The  Hon.  Spbncbb  Roanb.  who  qualified  on  Mon- 
day, the  18th  of  April,  1706. 

The  Hon.  St.  Gbobgb  Tuckbb,  who  qualified  on 
Wednesday.  11th  of  April,  1804,  and  resigned  the  8d 
of  April.   1811. 

The  Hon.  Francis  T.  Bbookb,  who  qualified  on 
Monday,  the  4th  of  March,  1811. 

The  Hon.  WiLiiiAM  H.  C  ABBUi,  who  qualified  on 
Wednesday,  the  8d  of  April.  1811;  and  the  Hon.  John 
Ck>AiiTBB,  who  qualified  on  Saturday,  the  1st  of  June, 
1811. 
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Supreme  Court  of  Appeals  of  Virginia, 

At  the  Tbrm  Commencing  in  March,  1811, 
in  thb  thirty-fifth  year   of  the  commonweai^th. 


Kincaid  v.  Cuningham. 
Monday.  March  4. 1811. 

I.  Equitable   Relief— Jadgment  — Error  lo   Law.*— A 

court  of  equity  will  not  relieve  affainst  a  Jadff- 
meat,  on  the  firroand  of  error  In  law  only:  it  mast 
appear  tnat  justice  requires  its  interposition,  and 
that  tbe  party  was  prevented  from  obtaining  it  by 
the  leffal  forms  of  pleading,  or  by  some  fraud, 
accident  or  mistake.  ^^     ^  ^„ 

a.  Arbitnitioo  and  Awardt— Awardt  — Saffficiency.— 
The  circumstance,  that  a  submission  to  arbitra- 
tion contains  a  recital  that  one  of  the  parties  had 
warranted  the  title  to  a  tract  of  land.  (when,  in 
truth,  the  writing  signed  by  him  had  not  that 
effect.)  is  not  a  sufficient  reason  to  disturb  the 
award,  no  fraud  or  undue  influence  appeariufir: 
audit  beinfiT  possible  that  the  contract  was  mutu- 
ally understood  as  a  warranty,  though  its  legal 
construction  was  otherwise. 

This  case  was  argued  by  Hay,  for  the  ap- 
pellant, and  Nicholas,  for  the  appellee;  but 
so  nearly  resembles  in  principle  the  cases 
of  Terrell  ▼.  Dick, (a)  Turpin,  Administra- 
tor of  James,  v.  Thomas,  (b)  and  Syme  v. 
Montague, (c)  on  the  extent  of  the  jurisdic- 
tion of  a  court  of  equity;  and  the  cases  of 
Shermer  v.  Beale,(d)  Pleasants,  Shore  & 
Co.  V.  Ros8,(e)  Taylor's  Administrator  v. 
Nicholson,  (f)  Morris,  Overton  and  others 
V.  Ross,  (fir)  and  Scott's  Bxecutors  v. 
Trents,  Crump  &  Bates, (h)  on  the  obliga- 
tory effect  of  awards,  that  a  brief  sketch  of 
its  material  circumstances  (together  with 
the  opinions  of  the  judges)  may  be  suffi- 
cient. 

•equitable  Relief —Judgment— Error  of  Law.— To  the 
point  that  courU  of  equity  cannot  correct  the  er- 
rors of  courts  of  law.  tht-  principal  case  is  cited  in 
Blerne  y.  Mann.  5  Leigh.  867  it  being  said  that  Kin- 
caid V.  Cuninoham  overruled  Bullock  y.  Ooodall,  S 
Call  44.  See  the  principal  case  cited  in  West  v.  Log- 
wood. 6  Munf.  499;  Tommies  y.  Downman.  0  Munf. 
500. 

See  further,  monographic  note  on  "Judgments" 
appended  to  Smith  v.  Carlton,  7  Gratt.  485:  mono- 
graphic note  on  "Injunctions"  appended  to  Claytor 
V.  Anthony.  16  Gratt.  618:  monographic  note  on 
"Jurisdiction"  appended  to  Phippen  y.  Durham,  8 
Gratt.  457. 

tArbitratlon  and  Award.— See  generally,  mono- 
grapbic  note  on  "Arbitratiuu  and  Award"  appended 
to  Bassett  v.  Cunningham,  9  Gratt  684. 

tSame-  Award—Fraud— Equitable  Relief.— It  is  well 
settled  that  courts  of  equity  will,  in  proper  cases. 
look  into  and  examine  the  proceedings  of  arbitra- 
tors to  a  certain  extent,  and.  if  it  be  found,  in  con- 
formity with  the  established  rules,  that,  in  any 
given  case,  the  arbitrators  have  been  guilty  of  cor- 
ruption or  fraud,  partiality,  misconduct,  or  gross  or 
palpable  mistake,  or  excess  of  power,  in  making 
their  rewards,  the  court  will  set  it  aside,  and  declare 
it  null  and  void.  Dickinson  v.  Railroad  Co.. 7  W.  Va. 
429.  430.  citing,  among  others,  the  principal  case. 

(a)  1  Call.  646 
<b)  2  H.  ft  M.  139. 

(c)  4  H.  &  M.  180. 

(d)  1  Wash.  14. 

(e)  Ibid.  168. 
(f>    1  H.  &  M.  07. 
(gy  2H.  &Bi.408. 

(b)  4H.&M.8B& 


2  *A  judgment  at   law  was"!  obtained 
by   Andrew   Donnally,  (who  sued  for 

the  benefit  of  Walter  Cuningham,)  against 
Thomas  Kincaid,  in  the  county  court  of 
Augusta,  for  four  hundred  pounds  damages, 
and  costs,  in  an  action  on  the  case,  founded 
on  an  alleged  warranty,  by  Kincaid,  of  the 
title  of  a  tract  of  land,  (called  the  Spring 
L/ick,)  which  he  had  purchased  of  Jacob 
Perainger,  who  claimed  it  by  virtue  of  a 
settlement  made  by  a  certain  Christian 
Saunders.  The  title  paper  from  Persinger 
to  Kincaid,  dated  the  10th  of  January,  1771, 
contained  a  clause  of  general  warranty,  and 
was  endorsed  by  Kincaid,  * 'assigning  his 
full  right  and  title  of  the  within  to  Andrew 
Donnally,  for  and  in  consideration  of  the 
sum  of  twenty-seven  pounds,  current  money 
of  Virginia."  Andrew  Donnally,  the  Sth 
of  February  following,  '^assigned  his  right 
thereof  unto  Walter  Cuningham."  Such 
being  the  nature  of  the  document  on  which 
the  claim  of  the  plaintiff  rested,  the  de- 
fendant demurred  to  the  evidence.-(l)  The 
county  court  overruled  the  demurrer,  and 
gave  judgment  for  the  plaintiff;  Kincaid 
appealed  to  the  general  court;  but,  instead 
of  prosecuting  his  appeal,  agreed  with  Cun- 
ingham to  submit  the  controversy-  to 
arbitration.  The  written  instrument  of 
submission,  bearing  date  the  21st  of  Au- 
gust, 1787,  and  signed  by  both  parties, 
recited  that  '* Cuningham  was  the  pur- 
chaser of  a  tract  of  land  in  the  county  ' 
of  Greenbrier,  which  was  warranted  by 
Kincaid ;  that  the  title  was  evicted  in  a 
court  of  judicature,  Cuningham  being 
a  party  to  the  suit,  and  making  the 
proper  defence;  that  he  had  called  upon 
Kincaid  in  the  county  court  of  Au- 
gusta for  compensation,  and  obtained  a 
verdict,  which  the  latter  thought  exces- 
sive; and  that  Cuningham,  being  unwill- 
ing to  insist  upon  what  might  appear 

3  to  Kincaid    unreasonable,  *had    sub- 
mitted   the    matter   to   arbitrators  to 

say  what  he  should  receive."  Cuning- 
ham bound  himself  to  release  so  much  of 
said  judgment  as  the  arbitrators  should 
award;  and  Kincaid  bound  himself  to  pay 
the  balance.  The  award  was,  that  Kincaid 
should  pay  to  Cuningham  two  hundred  and 
fifty  pounds,  by  three  instalments;  (one  of 
which. was  to  be  in  certain  property;)  that 
no  execution  should  be  levied  until  the  last 
payment  should  become  due;  and  that  Cun- 
ingham should  relinquish  the  residue^of 
his  judgment. 

(1)  SeeCo.  Litt.  865.  a;  Sugden's  Law  of  Vendors. 
813.  814:  Doug.  664;  Bre  v.  Holbech.  which  author- 
ities were  cited  by  Mr.  Hay  in  the  argument 
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Being:  dissatisfied  with  this  award,  Kin- 
caid  refused  to  pay  the  instalments,  and, 
on  the  21st  of  May,  1789,  (shortly  after  the 
last  had  become  due,)  obtained  an  injunc- 
tion from  the  county  court  of  Augusta  to 
stay  proceedings  on  the  judgment,  as  to 
1321.  10s.  part  thereof;  alleging,  in  his  bill, 
that  the  arbitrators  had  awarded  the  pay- 
ment ot  2501.  upon  the  supposition  that  the 
said  tract  of  land  contained  400  acres; 
which  opinion  he  was,  at  that  time,  unable 
to  controvert;  having  no  testimony,  or 
voucher,  by  which  the  real  quantity  could 
be  ascertained;  bun  that,  in  fact,  there 
were  only  188  acres.  In  this  bill  of  injunc- 
tion, Kincaid  expressly  admitted  that 
<*Cuningham's  title  to  the  land,  under 
the  aforesaid  bill  of  sale  and  endorsements, 
was,  by  the  commissioners  for  settling  the 
claims  to  lands  on  the  western  waters,  pre- 
vious to  the  establishing  the  common- 
wealth's land-office,  determined  to  be  a  bad 
one,  in  consequence  of  which  he  lost  the 
said  land. "(a) 

Cuningham  answered  the  bill,  denying 
any  knowledge  or  belief  that  the  award  was 
founded  on  the  supposition  of  there  being 
400  acres  of  land  in  the  tract ;  but  express- 
ing a  belief  that  it  was  on  the  supposition 
that  there  ought  to  have  been  that  quan- 
tity, and  his  title  thereto  made  good;  *'for, 
if  the  claim  in  its  origin  had  been  good, 
the  aforesaid  court  of  commissioners  would 
havp  granted  him  the  quantity  of  400  acres 
of  land,  as  that  was  the  quantity  allowed 
by  law  to  settlers  in  the  western 
4  *country.(b)  The  defendant  did  not 
remember  that  the  complainant  ever 
alleged  any  deficiency  in  the  quantity  of 
land,  or-  ever  attempted  to  prove  or  suggest 
any  such  matter  before  the  said  arbitrators ; 
but  that,  even  supposing  there  are  only  188 
acres  in  the  survey,  it  includes  all  the  good 
or  valuable  land,  and  that  the  land  adjoin- 
ing, to  make  400  acres,  is  very  indifferent, 
and  could  have  very  little  weight  with  the 
arbitrators  to  make  them  increase  the 
sum." 

The  affidavits  of  David  Stephenson,  Jo- 
seph Bell,  and  James  Bratlon  (three  of  the 
arbitrators)  were  taken,  from  which  it  ap- 
peared that  they  were  governed,  principally, 
in  their  opinion  of  the  value  of  the  land, 
by  the  testimony  of  a  certain  Benjamin 
Strother.  David  Stephenson  *^could  not 
recollect  whether  that  witness  gave  evidence 
as  well  to  the  quantity  and  quality  of  the 
land,  as  to  the  real  value  thereof  taken  as 
a  tract."  Joseph  Bell  states,  that  *'he 
thinks  Strother  was  examined  as  well  to 
the  quantity  in  the  survey  made,  as  to  what 
might  have  been  made,  had  the  claimer 
chose."  James  Bratton  swears,  that  the 
award  was  made  '*on  the  apprehension  that 
the  tract  contained  400  acres." 

Benjamin  Strother's  affidavit  (also  taken 
in  support  of  the  bill)  states,  that  he 
valued  the  land  at  2501.  '*  considering  the 
survey  as  containing  only  400  acres." 

A  plat  and  certificate  of  survey,  filed  in 
the  cause,  showed  the  actual  quantity  to  be 
188  acres,  according  to  a  survey  made  fcr 
the  Greenbrier  Company,  in  the  year   1751. 


(a)  See  actn  of  Biay.  1779,  c.  IS:  Cta.  Rev.  p.  92. 98. 94. 

(b)  See  acts  of  Biay,  1779,  c.  12:  Ch.  Rev.  p.  92,  s.  5. 


The  cause  coming  on  to  be  heard,  the 
court  dissolved  the  injunction. 

**The  complainant  thereupon  showed  to 
the  court  the  original  title  bond,  and  con- 
tended that  he  had  not  stated  hi^  full 
equity,  there  being  no  warranty  of  the  land 
in  the  assignment,  as  erroneously  stated  in 
the  submission ;  and  that  the  court  ought 
to  consider  that  subject,  (although  not 
stated  in  the  bill,)  or,    at   least,  per- 

5  mit  him  to  *amend  it  by  stating 
that  the  acknowledgment  of  a  war- 
ranty in  the  submission  was  under  the 
pressure  of  a  judgment  for  4001.,  and  was 
lopping  off  his  most  material  defence  before 
the  arbitrators,  without  consideration,  and* 
therefore,  could  not  be  binding.  The  court 
were  of  opinion  that  they  could  not  consider 
that  equity,  and  refused  an  amendment  of 
the  bill."  From  which  decree  the  plaintiff 
prayed  an  appeal,  which  was  allowed, 
(though  objected  to  by  the  defendant,  on 
the  ground  that  the  decree  was  interlocutory 
only, )  but  does  not  appear  to  have  been 
prosecuted. 

He  afterwards  presented  a  new  bill  to  the 
judge  of  the  superior  court  of  chancery 
holden  at  Staunton,  and  obtained  a  second 
injunction ;  relying  on  the  equity  stated  in 
the  former  bill,  and  on  additional  charges* 
that  Cuningham  had  artfully  stated  in  the 
submission  to  arbitration  that  Kincaid  had 
warranted  the  title;  (which  was  not  true;) 
that  Cuningham  had  been  legally  evicted 
in  a  court  of  law,  and  had  made  the  proper 
defence;  which  was  questionable,  since  he 
had  never  given  the  complainant  notice  of 
the  claim  or  trial,  and  had  neglected  to 
have  certain  witnesses  summoned,  by 
whom  his  right  might  have  been  estab- 
lished. The  new  bill  expressed  a  firm  be- 
lief that  Cuningham  had  been  guilty  of 
fraud  and  collusion  in  feebly  defending  the 
title;  and  further  contended  that  Donnally, 
so  far  from  colluding  with  the  said  Cun- 
ingham, to  throw  all  the  burden  on  the 
complainant,  when  he,  Donnally,  was 
equally  bound  himaelf,  ought  to  have  pur- 
sued the  warrantor  Persinger.  The  com- 
plainant also  claimed  certain  credits  for 
payments,  but  not  to  a  large  amount. 

The  answers  of  Cuningham  and  Don- 
nally (both  of  whom  were  made  defendants) 
pointedly  denied  all  charges  of  fraud  or 
collusion;  and  Cuningham  particularly 
swore  that  no  unr^ue  influence  was  exerted 
by  him  to  induce  Kincaid  to  agree  to  the  sub- 
mission, which  was  freely  and  voluntarily 
done;      that      the      words      inserted 

6  *relatlve     to     the    warranty,      were 
plainly  understood    by    the    parties; 

^*that  it  was  considered  by  this  defendant 
that  the  controversy  was  to  be  decided,  then, 
in  the  same  manner  as  if  Persinger,  the 
original  obligor,  was  the  party;  this  the  de- 
fendant was  further  induced  to  do  from  a 
knowledge  of  Persinger*s  situation,  who 
was  not  able  (as  he  supposed)  to  make 
compensation;"  that  as  to  the  defence  of 
the  title,  the  said  defendant  used  every  ex- 
ertion in  his  power  to  get  the  land;  that  it 
was  his  wish  to  get  it,  and  that  he  could 
then  have  sold  it  (if  he  had  recovered  it) 
for  4001.  in  property.  He  contended,  more- 
over, that  the  circumstance  that  only  188 
acres  were  surveyed  in  1751,  could  not  avail 
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the  complainant,  since  Persinger's  obliga- 
tion (which  was  assigned)  mentioned  no 
quantity,  and  since  the  land  law  author- 
ized 400  acres  for  a  settlement. 

A  number  of  depositions  were  taken  on 
both  sides,  but  need  not  here  be  stated,  the 
general  result  being  expressed  in  the  fol- 
lowing opinions  of  the  judges. 

The  Chancellor  perpetuated  the  injunc- 
tion as  to  301.  193.  9d.  paid  by  the  plain- 
tifif;  but  dissolved  it,  and  dismissed  the 
bill,  as  to  the  residue  of  the  sum  in  con- 
troversy; from  which  decree  the  plaintiff 
appealed  to  this  court. 

Thursday,  March  17.  The  judges  pro- 
uounced  their  opinions. 

JUDGQ  BROOKE.  This  seems  to  be 
a  hard,  though  not  uncommon  case.  Set- 
tlement rights  to  lands  in  the  western 
country,  at  the  time  the  contract  in  ques- 
tion was  made,  were  of  little  value,  owing 
to  the  situation  of  the  country,  and,  per- 
haps, also  to  the  uncertainty  whether  the 
legislature  would  confirm  them;  especially 
those  that  interfered  with  the  previous 
claim  of  the  Greenbrier  Company.  On  the 
ground  of  hardship  alone,  I  see  noth- 
7  ing  *in  the  case  that  would  authorize 

a  court    of   chancery     to     interpose ; 
though  enough  to  induce  that  court  to  look 
with  a  critical  eye    for  any    other   ground 
on  which  to   grant  relief.     I   have,    there- 
fore,   with  great   attention,    at    least,   ex- 
amined the  record,    and    feel   some    regret 
that  I  have  not  been  able   to  discover    any 
thing  in   the    case   to  sustain    any   of    the 
other  objections  of  the  counsel    for  the  ap- 
pellant.    I  can  perceive  nothing  in  the  evi- 
dence that  can    authorize  me  to  disturb  the 
judgment  of  th^  land  commissioners.     The 
allegation  that    the  appellee  made  a  covin- 
ous   defence   before   them   is    not,    in     my 
opinion,     supported      by    the     testimony; 
nor  do  I   feel   myself   at   liberty   to   revise 
the  judgment  at  law    upon    the   title    bond 
(as  it  is  called)  in  behalf  of  Donnally,    the 
assignee  of  the  appellant,    for   the    benefit 
of  the  appellee.     I  think  it  more  than  prob- 
able   that  the  appellant    intended   to    bind 
himself  to  Donnally,  by  the  assignment  of 
that  bond,  to  warrant  the  title ;  and  though^ 
in  strictness  of  law,  he  may  not  have   exe- 
cuted a  proper  instrument  for  that  purpose, 
yet  no  error  that  might  have  been  corrected 
in    that   court    can    properly    be    relieved 
af^ainst  in  a  court  of  equity;  especially  one 
which  consisted   in   conforming   the  judg- 
ment of  the  court  to  thb   intention   of   the 
parties,  instead  of  defeating  that  intention 
by  a  rigid  adherence  to  the  strict  rules    of 
law.     On  this  point  I  refer  to   the   case    of 
Syme  v.  Montague,  in  this  court. (a) 

Upon  the  last  objection  I  have  had  less 
difficulty.  There  is  no  evidence  that  the 
appellee  practised  upon  the  fears  of  the 
appellant,  by  holding  the  judgment  at  law 
over  him,  to  constrain  him  to  enter  into 
tlie  submission  to  arbitrators;  and  the 
vrords  in  that  instrument,  '*that  Cuning- 
ham  had  made  a  proper  defence  before  the 
commissioners,**  might  have  been  inserted 
by  the  counsel  who  drew  it,  from  excess  of 
ca.ution,  or  (what  is  more  probable,  as  has 
been  insisted  on)  to  exclude  from  the  arbi- 
trators  all    other    matter,    of  controversy 


<aJ  4  H.  &  M.  isa 


except  the  value  of  the  land.     Whether 

8  that  value  was  ascertained  *upon 
correct'  data,  cannot  now  be  ques- 
tioned, unless  misbehaviour  in  the  arbitra- 
tors, or  some  one  of  them,  were  proved,  or  a 
palpable  mistake  in  the  amount,  and  not 
in  the  manner  of  making  up  the  award, 
were  shown.  The  case  of  Taylor's  Adm'r 
V.  Nicholson, (b)  and  the  case  of  Morris  A 
Overton  v.  Ross,(c)  are  authorities  to 
that  effect.  The  depositions  of  the  arbitra- 
tors in  the  present  case  differ  somewhat 
as  to  the  ground  on  which  the  award  was 
made;  but  nothing  can  be  collected  from 
them  that  will  authorize  either  a  court  of 
law  or  equity  to  set  aside  the  award,  accord- 
ing to  the  principles  established  by  the 
foregoing  cases,  and  many  others  decided 
in  this  court. 

I  am,  therefore,  of  opinion,  that  the  de- 
cree dismissing  the  appellant's  bill  be 
affirmed. 

JUDGE  TUCKER.  I  feel  every  disposi- 
tion (were  it  possible)  to  relieve  the  ap- 
pellant from  the  effects  of  the  original 
judgment  against  him,  which  is  contrary 
to  every  principle  of  common  law.  But  as, 
instead  of  prosecuting  his  appeal,  he  sub- 
mitted his  case  to  arbitrators,  against 
whom  no  charge  of  partiality  or  misbehav- 
iour is  even  surmised,  and  who,  from 
length  of  time,  appear  to  have,  in  some 
measure,  forgotten,  and  certainly  do  not 
agree  in  their  opinions  as  to  the  grounds 
upon  which  they  went  in  making  their 
award,  I  think  there  is  not  sufficient  evi- 
dence of  mistake  (in  respect  to  the  quantity 
of  land  in  the  tract  which  they  were  called 
upon  to  value)  to  set  aside  their  award, 
or  to  reduce  the  amount  thereof  in  propor- 
tion to  the  supposed  mistake.  I  am,  there- 
fore, (though  very  reluctantly,)  of  opinion, 
that  the  decree  ought  to  be  affirmed. .  I 
concur  with  the  judge  who  has  preceded  me 
on  the  other  points.  This  case,  in  princi- 
ple, bears  so  near  an  analogy  to  that  of 
Scott's  Ex'rs  V.  Trents,  Crump  &  Bates, 
(d)  that  I  beg  leave  to  refer  to  it  for  my 
reasons  more  fully  on  this  subject,  (e) 

JUDGE  ROANE.     For  the  reasons 

9  assigned  by    the  judges    '^who    have 
gone  before  me,  I  concur   in    opinion 

that  the  decree  be  affirmed. 

JUDGE  FLEMING.  This  is,  no  doubt, 
a  hard  case  on  the  part  of  the  appellant; 
but  it  seems  to  have  aripen,  rather  from 
his  own  incantion  and  folly,  than  from  any 
misconduct  or  unfair  dealing  on  the  part 
of  his  opponents;  and  it  appears,  indeed, 
that  Cuningham  acted  with  candour  and 
generosity,  particularly  before  the  arbitra- 
tors. The  loudest  clamour  of  the  appellant 
against  him  is,  that  he  lost  the  land  before 
the  coutt  of  commissioners  by  his  own  neg- 
lect, and  the  suggestion  of  a  covin  between 
him  and  M'Clenahan,  who  claimed  under 
Fulton,  who  -ecovered  it  in  the  commission- 
ers' court.  Besides  that  there  is  no  evi- 
dence of  such  conduct,  it  is  expressly 
denied  by  Cuningham,  in  his  answer; 
and  it  is  not  to  be  presumed  that  he    would 


(b)  I  H.  &  M.  67. 

(c)  2  H.  ft  M  4n8. 
<d)  4  H.  &  M.  856. 

<e)  See  also,  8  Atk.  644;  Amb.  246:  1  Ves.  870;  1 
Wasb.  14,  ISS. 
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make  a  feeble  defence  of  the  title,  with  a 
view  of  gettiag^  compensation  from  Kin- 
caid,  who  is  represented  as  a  very  poor  man. 
As  to  the  deficiency  in  the  quantity  of  land, 
supposed  to  have  been  400  acres,  which  oc- 
casioned the  hig^h  damages  assessed  by  the 
jury,  it  may  be  (sufficient  to  observe,  that 
though  there  might  not  be  more  than  188 
acres  actually  surveyed,  whoever  estab- 
lished a  settlement  right  was  not  only  en- 
titled to  400  acres  for  the  settlement,  but 
also  to  a  pre-emption  of  1000  acres,  if  there 
were  so  much  unappropriated  land  ad- 
joining, (a)  But,  however  all  this  may 
be,  the  appellant  is  bound  and  concluded 
by  the  award  of  the  arbitrators,  judges  of 
his  own  choosing,  who  appear  to  have 
acted  with  great  candour  and  circumspec- 
tion ;  and  who,  it  is  presumed,  from  some 
equitable  circumstances  that  appeared  in 
favour  of  the  appellant,  reduced  the  judg- 
ment at  law  more  than  one  third  of  its 
amount,  and  made  the  terms  of  payment 
of  the  balance  easy,  by  dividing  it 
10  into  three  instalments,  *one  of  which 
was  to  be  paid  in  property,  at  a  rea- 
sonable value. 

On  these  grounds,  I    concur    in    opinion 
that  the  decree  be  affirmed. 


Kirtley  v.  Deck  and  Others.* 

Arffued  Wednesday,  April  25. 1811. 

Action  on  Case— Conspiracy— Declaration— Averments 
— ProlNible  Caase.t-In  the  action  on  the  case  for 
conspiracy,  as  well  as  in  the  action  for  malicious 
prosecution,  an  averment  in  the  declaration  that 
the  prosecution  was  false  and  malicious,  is  not 
sufficient:  but  it  must  be  averred  to  have  been 
wlthoat  probable  cause. 

An  action  was  brought  in  the  district 
court  of  law  holden  at  Staunton,  by  St. 
Clair  Kirtley  against  Michael  Deck,  John 
Munger,  jun.  and  Catharine,  his  wife,  Mar- 
tin Munger,  Charles  Deck  and  Christian 
Deck ;  the  declaration  charging,  that  they, 
'*  wickedly  contriving  to  harass  and  dis- 
tress the  plaintiff,  to  tarnibh  his  fair  repu- 
tation, and  to  destroy  his  happiness,  did 
falsely  and  maliciously  conspire,  agree, 
and  combine  together,  for  the  purpose  of 
preferring  and  supporting  against  him  a 
false  and  malicious  prosecution ;  that  in 
pursuance  of  this  unlawful  purpose,  the 
aforesaid  Catharine  Munger,  by  the  advice 
and  procurement  of  the  other  defendants, 
on  the    6th    day    of   November,    1799,    pre- 


(a)  Ch.  Rev.  P.  »2. 

«Por  monographic  note  on  Conspiracy,  see  and  off 

case. 

t  Actions  on  the  Case- Conspiracy --Declaration- 
Averments— Probable  Cause.— The  principal  case— 
which  was  an  action  on  the  case  for  a  conspiracy  in 
preferrinar,  etc..  a  malicious  prosecution  for  a  fel- 
ony—held that  the  declaration  was  radically  defect- 
ive because  it  did  not  aver  that  the  prosecution 
was  without  probable  cause:  and  that  it  was  not 
cured  by  the  verdict.  For  this  holdinff.  the  princi- 
pal case  is  cited  with  approval  in  Spensrler  v.  Davy. 
ISGratt,  881:  Burkbart  v.  Jennings,  2  W.  Va.  254; 
HoUiday  v.  Myers.  II  W.  Va.  289:  foot-note  to  Youner 
V.  Gregorle.  8  Call  446. 

In  Marshall  v.  Bussac.  Ollm.  9.  14.  it  was  held  on 
the  authority  of  the  principal  case  and  Younsr  v. 
Orefforie,  3  Call  446.  that  the  declaration  In  a  special 
action  on  the  case,  for  sulofir  out  a  foreiffn  attach- 
ment, must  aver  both  malice  and  want  of  probable 
cause,  either  expressly  or  by  equivalent  words. 

See  further,  monogrraphic  note  on  "Malicious  Pros- 
ecution" appended  to  Guerrant  v.  Tinder.  Gilm. 
36.  The  principal  case  is  also  cited  in  Farmers* 
Bank  v.  Clarke,  4  Leigh  609. 


ferred,  on  oath,  against  the  plaintiff,  be^ 
fore  Layton  Yancey,  a  justice  of  the  peace 
for  the  county  of  Roclcingham,  a  false  and 
malicious  charge  of  a  forcible  attempt  to 
have  carnal  knowledge  of  her  body;  that, 
in  consequence  of  this  charge,  the  plain- 
tiff was  bound  in  a  recognisance  to  appear, 
and  did  appear,  before  the  next  court  of 
Rockingham  county,  to  abide  their  sen- 
tence; that  the  said  court,  after  hearing 
the  testimony  of  the  defendants,  or  sev- 
eral of  them,  without  deciding  on  the  truth 
of  the  charge  exhibited  before  the  magis- 
trate, bound  the  plaintiff  in  a  recognisance 
to  keep  the  peace  for  a  year  and  a  day ; 
that,  at  the  same  court,  the  defendants, 
having  not  yet  gratified  their  malice,  or 
obtained  the  full  object  of  their  combina- 
tion, procured  an  indictment  to  be  sub- 
mitted to  the  grand  jury  for  the  county  of 
Rockingham,  to  which  John  Munger, 
11  jun.  one  *of  the  defendants,  was 
subscribed,  as  the  prosecutor,  and  the 
other  defendants  were  sworn  as  witnesses; 
which  indictment  contained,  in  substance, 
the  same  false  and  malicious  charge  exhib- 
ited before  the  magistrate,  viz.  that  on  the 
night  of  the  5th  day  of  November,  1799,  the 
plaintiff  committed  an  assault  and  battery 
on  the  said  Catharine  Mungef,  and  forci- 
bly attempt«*d  to  ravish,  or  carnally  know 
her;  and  which  indictment  the  grand  jury 
aforesaid,  on  the  39th  day  of  November » 
1799,  found  'not  a  true  bill:'  the  plaintiff, 
thus  falsely,  maliciously  and  cruelly  con- 
spired against,  prosecuted  and  acquitted, 
of  the  heinous  charge,  by  the  finding  of 
the  grand  jury,  said  he  had  received  dam- 
ages from  this  unlawful  conduct  of  the  de- 
fendants, to  the  amount  of  10,000  dollars, 
and  therefore  brought  his  suit." 

The  suit  abated  as  to  John  Munger,  jun. 
by  his  death.  The  other  defendants 
pleaded,  jointly,  not  guilty.  At  the  trial, 
a  bill  of  exceptions  to  the  admission,  as 
evidence  in  the  cause,  of  a  record  of  Rock- 
ingham county  court,  (containing  the  in- 
dictment and  finding  of  the  grand  jury,) 
was  tendered  and  sealed  according  to  law. 
The  jury  found  the  defendauts  guilty, 
and  assessed  joint  damages  against  them, 
to  the  amount  of  five  hundred  dollars. 

A  motion  was  then  made  in  arrest  of 
judgment;  1st.  On  the  ground  of  a  sup- 
posed variance  between  the  record  and  the 
declaration;  2d.  * 'The  declaration  was  sub- 
stantially defective  in  not  stating  the  want 
of  probable  cause";  3d.  **The  jury  had 
assessed  joint,  and  not  several  damacres, 
as,  it  was  conceived,  they  ought  to  have 
done;"  and,  4th.  **By  the  plaintiff's  dec- 
laration, and  the  record  therein  mentioned, 
it  appeared  that  the  defendants  had  a  prob- 
able cause  for  commencing  their  prose- 
cution." The  court  determined  the  law 
to  be  for  the  defendants;  and  '4t  was  con- 
sidered that  the  plaintiff  take  nothing  by 
his  bill,  but,  for  his  false  clamour,  be 
12  in  mercy,'  &c.  *To  this  judgment 
the  plaintiff  obtained  a  writ  of  su- 
persedeas from  this  court. 

Wirt  and  Call,  for  the  appellant. 
Wickham,  for  the  appellee. 
The  only  point  determined  by  the    court, 
and  that  on    which   the   argument    princi- 
pally turned,  was,    whether  it   was    neces- 


2% 


2  MUNF. 


KiRiXBY  V,  Deck  and  Othkhs. 


18-16 


sary  to  aver  in  the  declaration  the  want   of 
pT'obable  cause. 

The  counsel  for  the  appellant  insisted, 
lat.  That,  if  it  was  settled  in  Bills  v.  Thil* 
man,  (a)  and  Young  v.  Gregory, (b)  that 
such  averment  is  necessary  in  the  action 
for  malicious  prosecution,  the  law  was 
otherwise  with  respect  to  the  writ  of  con- 
spiracy, or  action  on  the  case  in  the  nature 
of  a  writ  of  conspiracy.  This  action 
is  foiinded  on  the  act  of  assembly  against 
conaf>irators,(c)  copied  from  stat.  23 
Edw.  I,  in  which  the  words  ** falsely 
and  maliciously*'  are  used,  and  not 
the  words  **  without  probable  cause." 
The  £^ist  of  the  action  is  the  conspiracy, 
united  with  falsehood  and  malice,  (d)  The 
better  opinion  seems  to  be,  that  the  writ  of 
conspiracy,  which  is  a  formed  action,  re- 
quires an  indictment  and  acquittal;  but 
the  action  on  the  case,  in  the  nature  of 
the  writ  of  conspiracy,  will  lie  without  a 
bill  found,  or  preferred. (e)  This  distinc- 
tion is  admitted  in  4  Burr.  1972,  one  of  the 
cases  on  which  the  leading  case  of  Ellis  v. 
Thilman  was  decided.  In  1  Saund.  228, 
the  declaration  against  three  persons  for  a 
conspiracy,  is  exactly  similar  to  the  one 
now  in  question. 

On  principle;  the  rule  in  the  action  for 
malicious  prosecution  is  founded  on  this, 
that,  if  there  be  a  probable  cause,  individ- 
uals ought  not  to  be  deterred  from  prose- 
cuting^. But  how  will  this  reason  apply 
to  the  case  at  bar?  that  if  there  be  a  proba- 
ble cause  to  conspire,  individuals  ought  not 
to  be  deterred  from  conspiring,  and 
13  that  falsely  *and  maliciously  1  A  con- 
spiracy implies,  ex  vi  termini,  that 
the  object  against  whom  it  is  formed,  is 
innocent;  and  when  to  this  conspiracy, 
* 'false  and  malicious"  are  added,  and  a 
prosecution  flowing  from  that  source,  every 
thing  essential  to  the  charge  is  averred. 

2.  Kven  in  the  action  for  malicious  pros- 
ecution, the  averment  of  **want  of  probable 
catsse"  is  not  necessary,  totidem  verbis. 
In  Toung  v.  Gregory  (f;  it  is  admitted  that 
equipollent  expressions  are  suflBcient;  and 
from  10  Mod.  214,  and  Gilb.  Rep.  K.  B. 
185,  (same  case  more  fully  reported,)  it 
appears  that  the  words  ^'falsely  and  mali- 
ciously" are  equivalent  to  ** without  prob- 
able cause."  Wherever  a  man  prefers 
an  indictment  containing  slander  on  the 
face  of  it,  or  putting  the  indictee  to 
trouble  and  expense,  this  action  lies; 
unless  the  indictor  can  justify;  and 
this  must  come  from  his  side,  (g)  Malice 
is  the  gist  of  this  action.  Where  one 
sues  another  without  probable  cause,  he  is 
not  subject  to  an  action,  unless  malice 
appear,  the  payment  of  costs  being  suffi- 
cient punishment ;  but  where  the  original 
suit  was  falsely  and  maliciously  brought, 
an  action  fnr  it  lies.(h) 


(a)  3  Call.  3. 
(b>  Ibld.44«. 

(c)  1  ReT.  code,  SO. 

(d)  RasUll,  121.  122.  >S3:  Lill.  Ent.  28;  8  Went.  810: 
1  Vent  804:  l  Lev.  «»:  Sup.  to  Vin.  vol.  2,  p.  210.  211; 
1  Salk.  174:  1  Sir.  183:  0  Co.  58.  b. 

(c)  Sir  Wm.  Jones,  08,  M;  Cro.  Car.  IB.  pi.  6:  2  Vln. 
tl,  pL  1«,  17. 
"  SCall,  468. 

2  Vln.  27,  pi.  8. 

Cartb.  410,  Rolierts  y.  SaylUe  and  others. 
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In  Ellis  V.  Thilman  (i)  the  doctrine  on 
the  subject  was  not  fully  before  the  court. 
The  cases  cited  did  not  support  the  position 
that  w^nt  of  probable  cause  must  be  alleged 
in  the  declaration.  In  6  Mod.  25,  73,  it  was 
held  that,  if  there  were  a  probable  cause, 
the  action  would  not  lie.  The  conclusion 
to  be  drawn  from  4  Burr.  1974,  is  only  that 
want  of  such  cause  must  appearat  the  trial* 
In  1  Term  Rep.  544,  the  question  was  not 
presented  by  the  case  before  the  court ;  the 
want  of  probable  cause  being  actually 
alleged  in  the  declaration.  2  Term  Rep. 
226,  was  not  a  case  of  the  kind  at  all;  but 
turned  upon  the  necessity  of  an  averment 
that  the  prosecution  had  terminated.  The 
decision  of  KUis  v.  Thilman  is,  therefore, 
not  supported  by  the  authorities  on  which 
it  rested;  neither  did  that  case  resemble 
this. 

3.  Under  the  acts    of    jeofails,    the 

14  ju#y  having  found   the    *prosecution 
malicious,  the  court  ought  to  presume 

that  every  thing  necessary  to  justify  such  a 
verdict  was  proved  before  them. 

Wickham,  contra,  observed,  that  he  con^- 
sidered  this  case  as  settled  by  the  two  cases 
of  Ellis  V.  Thilman,  and  Young  v.  Gregory. 
The  question  is  not  whether  the  verdict  was 
according  to  evidence;  but  whether  the 
declaration  was  sufficient.  The  distinction 
attempted  to  be  drawn  between  conspiracy 
and  malicious  prosecution,  is  supported 
neither  by  reason  nor  authority.  In  point 
of  moral  turpitude  and  public  policy,  what 
difference  can  exist  between  a  prosecution 
by  one,  or  by  many?  As  to  precedents,  they 
prove  directly  the  contrary.  The  cases  cited 
on  the  other  side  relate  to  the  writ  of  con- 
spiracy, or  to  indictments  for  conspiracy ; 
but  not  to  case,  in  the  nature  of  a  writ  of 
conspiracy,  which  this  action  is. 

The  writ  of  conspiracy,  at  common  law, 
lay  only  where  the  prosecution  was  for 
treason  or  felony  ;(k)  and  whether  at  com- 
mon law,  or  since  the  statute,  there  could 
be  no  recovery,  unless  the  plaintiff'  was 
acquitted  by  the  verdict  of  a  petit  jury.(l) 
The  declaration  here  would  clearly,  there- 
fore, not  be  a  good  one,  if  this  were  an  ac- 
tion of  conspiracy.  In  10  Mod.  219,  Chief 
Justice  Parker  says,  '^That  actions  of  con- 
spiracy are  the  worst  sort  of  actions  in  the 
world  to  be  argued  from,  for  there  is  more 
contrariety  and  repugnancy  of  opinions  in 
them,  than  in  any  other  species  of  actions 
whatever." 

The  argument,  by  analogy,  from  cases 
relative  to  indictments  for  conspiracy, 
will  not  hold ;  for  the  action  is  more  dis- 
couraged than  the  indictment;  because  the 
indictment  is  exhibited  by  a  high  and  re- 
sponsible officer,  and  must  be  found  a  **true 
bill"  by  the  grand  jury,  before  any  proceed- 
ings can  be  had  upon  it ;  whereas  the  action 
may  be,  and  often  is,  brought  for  corrupt 
purposes ;  for  which  reason  it  is  usual 

15  to  deny  the  plaintiff  a  copy    of    '^the 
proceedings  on    which    he   means    to 

bring  suit,  (m)  It  does  not  follow,  there- 
fore, that  because  the  averment  of  want  of 


(1)  8  Call,  8-5. 
(k)  Sir  T.  Raym.  176. 

(1)  1  Saund.  280.  a:  8   Bl.  Cnmm.   127;   0  Co.  56,  b: 
Rastal).  121.  123,  125. 
(m)  8  Bl.  Comm.  126;  1  Ld.  Raym.  258. 
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probable  cause  is  not  necessary  in  the  in- 
dictment, it  may  be  dispensed  with  in  the 
action. 

The  gist  of  the  action  in  this  case  is  not 
tne  conspiracy,  but  the  damage  sustained 
by  the  plaintiff  in  consequence  of  the  mali- 
cious prosecution,  (a)  If  the  gist  of  the 
action  were  the  conspiracy,  judgment  could 
not  go  against  one  only,  the  rest  being 
acquitted;  but  the  rule  is  well  established, 
that  this  may  be  done.(b) 

In  substance,  then,  there  is  no  distinction 
between  this,  and  the  action  for  a  mali- 
cious prosecution ;  the  only  difference  being 
that  this  is  against  several,  and  that 
against  one  only.  In  that  action  it  has 
been  settled,  ever  since  the  time  of  Lord 
Holt,  that  the  words  ** without  probable 
cause,"  or  words  equivalent,  are  essential. 
In  1  Ld.  Raym.  375,  ** absque  rationabili 
causa"  were  used  in  the  declaration,  and 
passed  without  objection,  the  f:ibint  not 
having  been  made:  but  in  Young  v. 
Gregory,  this  court  decided  that  **  without 
justifiable  cause"  was  not  sufficient.  The 
modern  precedents  are  all  drawn  with  the 
words  * 'without  probable  cause,  "(c) 

Curia  adv.  vult. 

Wednesday,  March  6th,  1811.  The  judges 
pronounced  their  opinions. 

JUDGE  TUCKER,  after  stating  the  case, 
(in  which  he  mentioned  the  four  errors 
assigned  in  arrest  of  judgment,)  proceeded 
as  follows : 

In  this  court,  Mr.  Wickham  took  a  fifth 
objection,  that  this  action  would  not  lie 
against  husband  and  wife  together;  but 
Fitzh.  N.  B.  116,  is  expressly  to  the  con- 
trary, and  the  distinction  there  taken  is, 
that  it  will  not  lie  against  husband  and 
wife  alone,  because  they  are  but  one  per- 
son ;  but  against  husband  and  wife 
16  and  a  third  ^person,  it  well  lieth. 
Mr.  Wirt,  for  the  appellants,  very 
properly  contended  that  the  first  and  tourth 
of  these  reasons  assigned  for  arresting  the 
judgment  were  improper,  since  the  court 
below  could  not  take  notice  of  the  matter 
contained  in  the  bill  of  exceptions,  upon 
which  the  same  court  had  already  finally 
decided ;  a  bill  of  exceptions  being  in  the 
nature  of  an  appeal,  from  the  judgment  of 
the  court,  where  the  cause  was  tried,  to  a 
higher  tribunal.  In  this  he  was  certainly 
correct ;  but,  as  the  whole  record  is  now  be- 
fore this  court,  we  are  (if  it  be  necessary) 
to  examine  these  points  as  well  as  the 
others.  As  the  argument,  here,  has  turned 
almost  altogether  upon  the  second,  the 
want  of  averment  of  prob::ble  cause,  I  shall 
consider  that  first.  That  these  words  are 
neither  necessary  in  an  indictment  for  a 
conspiracy,  nor  in  the  ancient  action,  or 
writ  of  conspiracy,  appears  from  Rastall's 
Entries,  123 — 126,  as  to  indictments,  and  in 
F.  N.  B.  114 — 116,  as  to  the  ancient  writ 
of  conspiracy,  (d)  And  1  Strange,  193,  shows 
they  are  equally  unnecessary  in  an  informa- 
tion. 9  Co.  56,  (The  Poulterers'  Case,)  was 
an  action  on  the  case,  like  the  present,  for 
a  combination,  confederacy  and  agreement 


(a)  1  Ld.  Raym.  378. 

(b)  8  Bl.  Comm.  126;  1   Wlls.  810:  1  Saand.  230;  2 
SbownO:  6  Mod.  160:  I  Bac  Abr.  (GwiU.  edit.)  04. 


(c)  2ChiUy,  24?.  240. 


,_.    See  also  Salk.  174:   8  Ld    Raym.  1167;   8  Ld. 
Baym.  &8;  2  Burr.  006;  1  Bl.  Rep.  200. 


between  the  defendants  falsely  and  mali- 
ciously to  charge  the  plaintiff  with  a 
robbery,  and  to  procure  him  to  be  indicted, 
Ac,  There  is  no  notice  of  this  aver- 
ment in  that  case;  yet  the  plaintiff, 
upon  good  consideration,  (as  Sir  Edw. 
Coke  expresses  it,)  had  judgment.  No 
such  averment  appears  either  in  the  case  of 
Cox  V.  Wirral,  Cro.  Jac.  193,  where  the 
declaration  was  held  good ;  or  of  Smith  v. 
Crashaw  and  others,  3  Cro.  15,  (e)  or  Bag- 
nal  V.  Knight,  ibid.  553.  And  even  in  a  qui 
tam  action  on  the  statute  of  Hen.  VI.  c.  10, 
there  is  no  such  averment.  Rast.  Entries, 
126.  In  Smith  v.  Drinkwater,  1  Keble,  627, 
a  motion  was  made  in  arrest  of  judgment 
for  want  of  the  averment  of  jurisdiction  ; 
but  the  court  said  that,  after  a  verdict,  they 
would  not  intend  the  want  of  jurisdiction, 
and   the  plaintiff    had    judgment.     In 

17  Skinner  v.  Gunton    and   others,    *(21 
Car.  II.)  1  Saund.  228,  (f)  there   is   an 

averment,  that  the  defendant  held  the 
plaintiff  to  bail,  without  any  just  cause. 
This  is  the  first  averment  that  I  have  found 
in  any  declaration,  in  this  action,  at  all 
similar  to  the  present.  Saunders  moved  in 
arrest  of  judgment  without  noticing  this 
averment,  or  the  distinction,  so  much 
pressed  since,  between  a  just  and  a  prob- 
able cause.  The  plaintiff  had  judgment. 
In  the  case  of  Box  v.  Taylor,  (32  and  33 
Car.  II.)  2  Shower,  154,  *4he  action  was 
for  a  false  and  malicious  prosecution  of  a 
suit  in  an  inferior  court;  the  declaration 
says  only  absque  justa  causa,  and  held 
naught;  because  it  might  be  with  a  prob- 
able cause  for  the  suit,  and  this  action 
will  not  lie ;  absque  aliqua  causa  will  do ; 
or,  sine  causa  justa,  vel  probabili;  but 
absque  justa  causa  is  not  good,  for  the 
reason  aforesaid,  and  judgment  for  defend- 
ant." In  Savillev.  Roberts,  (10  Wm.  III.) 
1  Ltd,  Raym.  374,  (g)  the  prosecution  was 
alleged  to  be  nequiter  et  malitiose,  and 
sine  causa  rationabili,  and  judgment  for 
the  plaintiff.  In  Muriell  v.  Tracy,  at  nisi 
prius,  (3  Ann.)  6  Mod.  169,  an  exception 
was  tak^n,  at  the  trial,  to  the  declaration, 
because  it  was  not  laid  that  the  warrant, 
upon  which  the  plaintiff  was  arrested,  was 
taken  out  without  probable  capse.  Holt, 
Ch.  J.,  upon  this  exception,  recommended  to 
the  parties  to  withdraw  a  juror;  for  he 
held  the  declaration  ill,  for  not  alleging  it 
to  have  been  without  probable  cause.  In 
the  case  of  Jones  v.  Gwynn,  which  oc- 
curred about  nine  years  afterwards,  (12 
Ann.)  10  Mod.  214,  more  satisfactorily  re- 
ported by  lyd.  Ch.  Baron  Gilbert,  in  his 
Reports,  185,  the  question,  as  to  the  neces- 
sity of  such  an  averment,  came  on  upon  a 
demurrer  to  the  declaration;  in  which  one 
of  the  reasons  for  the  demurrer  is,  that  it 
is  not  alleged  that  the  indictment  was 
procured  by  the  defendant  to  be  exhibited 
sine  aliqua  rationabili  causa.  Ld.  Ch.  J. 
Parker,  (afterwards  Earl  of  Macclesfield 
and  Lford  Chancellor,)  in  delivering  the 
opinion   of  the  court    of  K.  B.    is  re- 

18  ported  to  have   expressed  *himself  as 


(e)  Sir  Wm.  Jones's  Rep.  08,  S.  C.  And  althouflrh  a 
motion  was  made  in  arrest  of  jadfirmeAt.  yet  no 
notice  was  taken  of  the  omission  of  such  an  aver- 
ment. 

(f )  Sir  T.  Raym.  176,  S.  C. 

(ff)  1  Salk.  18.  and  Carth.  416.  S.  C. 
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follows:  ''As  to  the  declaration,  ad 
primam,  I  do  ag:ree,  it  is  a  circomstance 
neceasary  to  maintaining'  of  this  action, 
that  the  indictment  was  preferred  without 
caase."  ''For.  if  there  were  what  is  usu- 
ally called  a  probable  cause;  nay,  if  there 
be  a  fair  and  reasonable  account  given,  how 
a  complaint  came  to  be  made  before  a 
mai^istrate  which  produced  an  indictment, 
thoug-h  it  fell  short  of  probability  of  guilt 
in  the  party  accused,  this  action  will  not 
lie.  M.  5  Jac.  B.  K.  Cor  v.  Wirral,  Cro. 
Jac-  193,  pi.  19;  Yelv.  105;  Roll.  Abr.  113, 
(Q)  pi.  2.  "Action  for  maliciously  pre- 
ferring against  the  plaintiff  an  indictment 
for  the  rape  of  one  A.  an  infant,  where- 
upon be  was  arraigned  and  acquitted :  the 
defendant  pleads  that  A.  was  his  daughter, 
of  the  age  of  eight  years,  and  came  to  him 
with  tears,  and  complained  that  the  plain- 
tiff had  ravished  her;  that,  thereupon,  he 
immediately  complained  to  a  justice  of 
the  peace,  and  carried  her  with  him;  that 
the  justice  sent  for  the  plaintiff,  and,  upon 
examination  of  the  cause,  bound  the  plain- 
tiff to  appear  at  the  next  assises,  and  the 
defendant  to  prosecute  him;  whereupon 
the  defendant  went  to  the  assises,  and,  to 
save  his  recognisance,  preferred  an  in- 
dictment of  rape  against  the  plaintiff, 
which  was  found,  and  that  he  carried  his 
daug^hter  to  the  assises,  prout  ei  bene 
licuit." 

"In  this  case,  though  there  was  no 
averment  that  any  rape  was  committed,  it 
must  be  understood,  as  Rolle,  in  express 
terms,  puts  it,    that    none  was  committed. 

'^Though  it  would  not  be  a  just  cause  to 
arrest  a  man  for  felony,  without  averment 
that  a  felony  was  committed;  though,  as 
Mr.  Justice  Croke's  opinion  was,  the 
father  seemed  too  credulous  to  cause  a  bill 
of  indictment  to  be  preferred  upon  the  com- 
plaint of  so  small  a  girl;  yet  the  justifica* 
tion  was  held  good.  For  the  defendant 
shows,  how,  by  degrees,  lawful  and  justifi- 
able he  came  to  exhibit  the  indictment.  1st. 
There  was  th«;  complaint  of  his  daughter, 
whom  nature  forces  him  to  pity,  and 
19  tenderness  *of  age  frees  from  sas< 
picion  of  mnlice;  2d.  He  hereupon 
bruits  it  not  abroad,  but  applies  in  a  course 
of  justice;  and  a  father  could  do  no  less; 
3d.  He  then  prefers  an^  indictment  for 
safety  of  his  recognisance';  4th.  The  crime 
complained  of  is  what  is  usually  committed 
in  secret;  and,  on  complaint  of  his  daugh- 
ter, though  it  be  but  conjecture,  he  might 
well  exhibit  a  complaint  to  a  justice ;  so 
that  I  hold  this  action  is  n6t  maintainable, 
but  where  there  is  no  probability  of  guilt, 
or  reasonable  cause,  nor  honest  occasion 
for  complaint;  but,  yet,  though  this  must 
be  the  case  to  maintain  the  action,  it  is  not 
necessary  to  be  expressly  alleged  in  the 
declaration,  nor  need  the  plaintiff  use  the 
words  sine  probabili  causa,  or  sine  ration- 
abilf   causa."     Gilb.  Cas.  186—188. 

After  such  an  express  decision  upon  the 
point  by  the  court  of  K.  B.,  delivered  by 
a  jadge  of  Lord  Macclesfield's  high  stand- 
ing and  reputation,  as  the  opinion  of  that 
court,  and  upon  a  special  demurrer,  it  seems 
rather  extraordinary  that  the  point  should 
have  been  stirred  again;  nor,  in  fact,  have 
1  found  any    subsequent  case  in    England, 


in  which  it  has  been  drawn  in  question, 
either  by  a  demurrer,  or  by  a  motion  in 
arrest  of  judgment,  except  the  case  of 
Morgan  v.  Hughes,  2  T.  R.  225.  Nothing 
that  is  said  in  either  of  the  cases  of  Rex 
V.  Spraggs,  2  Burr.  993,  (1  Bl.  Rep.  209,  S. 
C.)  nor  in  Rex  v.  Rispal,  3  Burr.  1320, 
nor  in  Brown  v.  Chapman,  ibid.  1418,  (1 
Bl.  Rep.  427,  S.  C.)  nor  in  Farmer  v. 
Darling,  4  Burr.  1971,  nor  in  Dudley  v. 
Mott,  1  Wils.  210,  nor  in  Sutton  v.  John- 
atone,  1  T.  R.  493,  has  any  relation  to  the 
necessity  of  such  an  averment  in  the  dec- 
laration ;  but  they  all  show  that  the  plain- 
tiff must  prove  the  want  of  probable  cause 
upon  the  trial.  But  the  mere  rejection  of 
the  bill  of  indictment  by  the  grand  jury 
to  whom  it  was  preferred,  has  been  held 
to  amount  to  such  proof.  In  the  case  of 
Morgan  v.  Hughes,  2  T.  R.  225,  Buller,  J., 
alone  spoke  to  this  point.  His  words  are, 
**The  grounds  of  a  malicious  prosecution 
are,    Ist.  That    it    was   done     mali- 

20  ciously    *and,    2d.  Without    probable 
cause.     The  want    of  probable    cause 

is  the  gist  of  the  action ;  but  that  is  not 
stated  here;  for  it  should  have  been  shown 
upon  the  record  that  the  prosecution  is  at 
an  end.*'  It  would  seem,  then,  as  if  his 
opinion  were  that  if  it  had  appeared  upon 
the  record  that  the  prosecution  was  at  an 
end,  that  circumstance  might  have  supplied 
the  want  of  a  positive  averment  that  the 
prosecution  was  without  probable  cause. 
If  this  be  in  reality  his  meaning  his 
opinion  mav  be  well  reconciled  to  that  of 
Lord  Macclesfield,  where  he  says,  **I  do 
agree  it  is  a  circumstance  necessary  to 
maintaining  of  this  action,  that  the  indict- 
ment was  preferred  without  cause.*'  But 
what  he  (Lord  Macclesfield)  says  afterwards 
clearly  shows,  he  did  not  mean  to  say  it 
was  necessary  to  be  expressly  alleged  in 
the  declaration,  but  the  direct  contrary. 
However,  from  tjie  whole  current  of  the 
later  authorities  in  England,  as  also  from 
the  several  books  of  precedents,  it  seems 
to  be  now  fully  agreed  and  understood  there, 
that  the  want  of  probable  cause  is  the 
(Fist  of  the  action.  Lord  Mansfield  and 
Lord  Loughborough,  in  the  celebrated  case 
of  Johnstone  and  Sutton,  say,  *Hhat  the  es- 
sential ground  of  an  action  for  a  malicious 
prosecution  is,  that  a  legal  prosecution  has 
been  carried  on  without  any  probable  cause. 
We  say  this  is  emphatically  the  essential 
ground ;  because  every  other  allegation  may 
be  implied  but  this;  but  this  must  be 
substantially  and  expressly  proved,  and 
cannot  be  implied."  They  proceed  to  say, 
<*From  the  want  of  probable  cause,  malice 
may  be,  and  most  commonly  is,  implied. 
The  knowledge  of  the  defendant  is  also 
implied.  From  the  most  express  malice,  the 
want  of  probable  cause  cannot  be  implied." 
1  T.  R.  544,  545.  In  the  case  of  Ellis  v. 
Thttman,  3  Call,  3,  Judge  Lyons  delivered 
the  resolution  of  the  court,  that  the  plain- 
tiff ought  to  have  alleged  the  want  of  prob- 
able cause;  and  that  the  omission  was  not 
cured  by  the  verdict.  In  that  of  Young  v. 
Gregory,   (ibid.    446,)    an     averment 

21  that  the  prosecution  (which  was  *an 
attachment    in    a    foreign     country) 

was  instituted    without   any  legal  or  justi- 
fiable  cause,  was  held  not  to  amount  to  an 
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averment  of  the  want  of  probable  cause. 
Judge  Lyons,  in  that  case,  said,  that  he 
did  not  think  it  indispensably  necessary 
that  those  very  words,  and  none  other, 
should  be  used ;  for  any  which  are  tanta- 
mount, and  calculated  to  bring  the  prob- 
able cause  fairly  into  issue,  would  be 
sufiScient.  And  he  rather  inclined  to  think 
the  words  justifiable  cause  are  of  that  kind. 
But  he  thought  the  declaration  defective 
on  another  ground,  and  pressed  the  point 
no  further.  These  decisions  have  gone 
abroad  among  the  gentlemen  of  the  profes- 
sion, and  they  will  be  now  better  advised 
as  to  the  necessity  of  this  averment,  than 
they  could  have  been  from  the  mass  of 
conflicting  opinions  upon  the  subject, 
which  occur  in  the  English  books.  I  think 
a  uniform  practice,  and  a  uniform  course 
of  decisions  upon  practical  points,  of 
too  much  importance  not  to  subscribe 
cheerfully  to  the  former  decisions  of  this 
court;  and  am,  therefore,  of  opinion,  that 
the  judgment  be  affirmed.  I  therefore 
consider  it  unnecessary  to  notice  the  other 
points  in  the  case,  as  this  alone  must 
decide  it. 

JUDGE  ROANE.     In   the  cases   of  Ellis 
V.  Thilman,  and    Young  v.    Gregory,    this 
court  decided  that,  in  an  action  on   the  case 
for  a    malicious    prosecution,    the  want    of 
probable    cause  is   of  the    very  gist  of    the 
action ;    that    its    non-existence     must    be 
averred    in  the   declaration ;  and   that    the 
want  of  this  averment  is  not  cured  by  a  ver- 
dict.    The  most  that    was  admitted  by  any 
of  the  judges  in  those  cases  was,  that  sim- 
ilar   or  equipollent   expressions    might  be 
sufficient.     Nothing  to    impugn  this   prin- 
ciple  is  to    be  found   in  any    modern   case 
that  I    have  seen.    The  case  of   Farmer  v. 
Darling(a)  was  relied  on,  in  the  argument, 
for  that  purpose ;  to  show    that  it  was  nec- 
essary to   prove  the  want  of  such  cause  on 
the   trial;  whence  it   seems  to  be    inferred 
that    it    was    not    necessary  to    aver 
22        *it  in  the  declaration  :    but  that  case 
falls    far  short    of.  that   purpose.     It 
came    up  on    a    motion    for    a    new    trial, 
and  the  sufficiency  of  the  evidence  to  support 
the  action    was  particularly    discussed    by 
the    court;  but    nothing  was    said    by    the 
court    respecting    the   declaration,    unless, 
indeed,    that  the  contrary   of  what    is  con- 
tended for  by  the  appellant's  counsel    is  to 
be  inferred    from    Lord   Mansfield's    intro- 
duction  to    the    case,  which    runs    in    this 
manner:     ** This  action    is   for  a  malicious 
prosecution    without   a    probable     cause." 
If,  therefore,  I   were    to    infer   any    thing 
from  that    case,  as  relative  to  the   declara- 
tion, it  would  rather  be  to  conclude  (for  the 
declaration    is    not   reported)    that    it    ex- 
pressly averred  the  want  of  probable  cause. 
This  idea  is  again  corroborated  by  its  being 
agreed    by  the    whole   court   in  that    case, 
*  'that  malice  and  the  want  of  probable  cause 
must    both    concur  as    the  grounds  of   this 
sort  of  action."     Both  these  grounds  being 
necessary  to   entitle  a  plaintiff  to    recover, 
I  should,  upon   the    general  principle,  (and 
independently   of  any   authorities    whatso- 
ever,)  infer  that  they  must  both  be  stated, 
as  well  as  proved,  to  entitle  the  plaintiff  to 
a  judgment. 

(a)  4  Burr.  1978. 


An  attempt  is  made,  however,  to  with- 
draw the  present  declaration  from  the  effect 
of  these  decisions,  by  placing  the  action 
upon  the  ground  of  the  writ  of  conspiracy 
at  the  common  law,  and  -by  contending- 
that  the  conspiracy  in  this  case,  and  not 
the  bringing  of  the  action,  is  the  essential 
part  of  the  plaintiff's  complaint.  The  case 
of  Skinner  v.  Gunton(b)  is  directly  in 
the  teeth  of  this  position.  It  was  there 
held,  in  an  action  against  three,  which 
is  pretty  similar  to  the  one  before  us,  that 
the  action  was  *'an  action  on  the  case," 
and  that,  therefore,  (aliter  in  a  writ  of 
conspiracy,)  judgment  would  lie  againat 
one  defendant,  though  the  other  was  ac- 
quitted; and  that  the  * 'substance  of  the 
action  was  the  undue  arresting  of  the 
plaintiff,  and  not  the  conspiracy."  This 
idea  of  the  court  is  entirely  supported  by  a 
note  of  the  learned  editor  of  the  late  edition 
of  Saunders's  Reports;  byBuller'sN. 
23  P.  *p.  14;  by  1  Bac.  94,  and  other 
authorities;  which  also  lay  it  down,, 
that  it  is  the  damage  sustained  by  the 
plaintiff  by  the  bringing  the  action,  and 
not  the  conspiracy,  which  is  the  ground  of 
the  action ;  and  that  the  insertion  of  the 
words  ^'per  conspiration  em  inter  eos  hab- 
itam"  does  not  convert  the  action  into  a 
formal  action  of  conspiracy,  but  it  never- 
theless remains  an  action  on  the  case;  that 
those  words  are  mere  surplusage,  intended 
as  matter  of  aggravation,  and  are,  there- 
fore, not  necessary  to  be  proved  to  support 
the  action.  This  is  further  shown  by  ita 
being  also  held,  as  aforesaid,  that,  in  this 
action,  all  the  other  defendaifta  may  be 
acquitted  except  one,  and  he  found  guilty, 
notwithstanding  the  words  ^'per  con^pira- 
tionem." 

The  appellant's  counsel  are,  therefore^ 
mistaken  in  their  aforesaid  idea  relative  to 
the  character  of  this  action :  it  is  substan- 
tially the  same,  as  to  the  point  in  ques- 
tion, with  the  common  action  for  a  malicious 
prosecution,  and  stands  on  a  common 
foundation  with  it,  in  respect  of  the  neces- 
sity of  the  avermentnow  in  question.  I  do 
not  deny  but  that  there  may  have  been  con- 
siderable contrariety  and  diversity  in  the 
old  books  and  entries  on  the  subject;  but 
I  take  it  that  this  averment  is,  at  this  day^ 
a  sine  qua  non  in  actions  for  malicious 
prosecution,  and  must  equally  be  so  in 
the  action  before  us. 

On  this  ground  I  concur  with  the  district 
court  in  arresting  the  judgment,  and  am  of 
opinion  that  its  judgment  should  be  af- 
firmed. 

JUDGE  FLEMING.  The  declaration  in 
this  case  being  insufficient  to  maintain  the 
action,  it  seemed  to  me'  unnecessary  to* 
consider  the  other  errors  filed  in  arrest  of 
judgment ;  especially  as  the  whole  case  has 
been  fully  discussed  by  one  of  the  judges, 
who  has  preceded  me.  Besides  the  English 
authorities  cited  on  the  occasion,  we  have 
two  decisions  of  this  court  in  point  ^ 
24  and  founded  *princi(>ally  on  those 
authorities :  one  for  a  malicious  pros- 
ecution in  a  criminal,  and  the  other  in  a 
civil  case.  In  the  first,  Ellis  v.  Thilman, 
the  declaration  stated  that  the  defendant,. 
*' without  any   just  cause,"  prosecuted    the 

(b)  1  Saund.  280. 
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plaintiff  on  a  charge  of  hia  having  felo- 
nioaaly  taken  a  negro,  the  property  of  the 
defendant.  In  the  other  case,  of  Young  v. 
Oreg-orj,  the  declaration  stated  that  the 
defendant,  without  any  legal  or  justifiable 
cause,  did  attach,  or  cause  to  be  attached, 
at  Dunkirk,  fifty  hogsheads  of  tobacco, 
or  the  proceeds  thereof,  the  property  of 
tHe  plaintiff.  And  this  court,  in  both 
cases,  adjudged  that,  for  want  of  an  aver- 
ment in  the  declaration  that  the  prosecu- 
tion was  without  probable  cause,  the 
action  could  not  (as  the  want  of  probable 
cause  is  the  gist  of  the  action)  be  sus- 
tained. I  therefore  concur  in  the  opinion, 
that  the  judgment  of  the  district  court  be 
affirmed. 

Jttdg'ment  unanimously  aflSrmed. 


CONSPIRACY. 


L  Definition  and  Natare. 
IL  Indictment  and  Trial. 

III.  Pleading. 

IV.  Evidence. 

A.  Presumption  of  Conspiracy. 

B.  Competency  of  Witnesses. 

C.  Weiffht  of  Evidence. 

D.  AdmisslblUty  of  Evidence. 

L  DEFINITION  AND  NATURE. 
Dcflflitton.— A  Combination  Is  a  conspiracy  in  law, 
wlienever  the  act  to  be  done  has  a  necessary  ten- 
dency to  prejudice  the  public  or  oppress  indiyid- 
nals  by  unjustly  subjectinff  them  to  the  power  of 
confederates  and  giving  effect  to  the  purposes 
of  the  latter,  whether  ot  extortion  or  mischief. 
Crump  V.  Com.,  84  Va.  OSo,  0  S.  E.  Rep.  090.  See  Mln. 
Synop.  Cr.  Law.  pp.  160, 171. 

The  unlawful  act  done  which  constitutes  a  conspir- 
acy, may  be  some  act  of  the  confederation  which 
it  would  be  unlawful  for  them  to  attain,  either 
dnffly.  or  which,  if  lawful  singly,  it  would  be  dan- 
gerous to  the  public  to  be  attained  by  the  combina- 
tion of  individual  meana    Crump  v.  Com.,  84  Va.  927. 

«  s.  E  Bep.  aso. 

Agatast   Whom  an  Action  WIU  Lto- Husband  and 

Wife.— An  action  for  conspiracy  will  not  lie  avainst 
a  hasband  and  wife  only,  since  they  are  but  one 
person  in  law:  but  it  will  lie  affainst  them  and  a 
third  person.  Kirtley  v.  Deck,  2  Munf .  10, 5  Am.  Dec. 
445l 

Natnra  In  Oencral-Mntual  Liability— Evi<lence.-lt 
is  said  by  the  court  in  Danville  Bank  v.  Waddlll.  81 
Gratt  4flB.  quoting  from  an  English  author:  "When 
two  or  more  persons  conspire  together  to  commit 
any  offence  or  actionable  wrouff,  everythinff  said, 
done,  or  written  by  any  one  of  them  in  the  execu- 
tion or  furtherance  of  their  common  purpose,  is 
deemed  to  be  so  said,  done  or  written  by  every  one, 
and  is  a  relevant  fact  as  asrainst  each  of  them;  but 
relations  of  measures  taken  in  the  execution  or 
furtherance  of  any  such  common  purpose  are  not 
relevant  as  such  against  any  conspirators,  except 
those  who  make  them,  or  are  present  when  they 
are  made.  Evidence  of  acts  relevant  under  this 
article  may  not  be  riven  until  the  Judsre  is  satisfied 
that,  apart  from  them,  there  sltc prima  facU  grounds 
for  believing  in  the  existence  of  the  conspiracy.** 
Williamson  v.  Com..  4  Qratt  547.  See  Sand *s  Case, 
n  Gratt  »6;  Brown's  Case,  80  V  a.  086, 11  S.  E.  Rep. 

Each  nembM'  the  Agant  of  tba  Other-AsMimptlon 
«l  ftMponsiblllty.— Each  conspirator  is  the  criminal 


afirent  of  every  other,  and  when  he  accedes  to  the 
conspiracy  he  sanctions  what  may  have  been  pre- 
viously done  or  said  by  the  others,  or  any  of  them, 
in  furtherance  of  the  common  object  Sands  v. 
Com.,  21  Oratt  806. 

Liberty  of  Mind  and  WIU— Conspiracy  against— it  is 
said  in  Crump  v.  Com.,  84  Va.  086,  0  S.  E.  Rep.  880. 
quotinff  the  lanaruafire  of  Bramwbll,  B..  in  Rear.  v. 
Drultt  10  CoxC.  C:  "The  liberty  of  a  man's  mind 
and  will,  to  say  how  he  shall  bestow  himself  and  his 
means,  his  talents  and  his  industry  is  as  much  a 
subject  of  the  law's  protection,  as  is  that  of  his 
body*'— and  "If  any  set  of  men  agree  amongr  them- 
selves to  coerce  that  liberty  of  mind  and  thought 
by  combination  and  restraint  they  will  be  flrullty  of 
a  criminal  offence,  namely,  that  of  conspiring 
acainst  the  liberty  of  mind  and  freedom  of  will  of 
those  towards  whom  they  conducted  themselves." 
Onllty  Knowledge-Necessary  Elemant-Explanatioa. 
—The  sruilty  knowledge  of  the  act  done  by  conspir- 
ators is  a  necessary  element  of  their  guilt,  without 
proof  of  which  there  can  be  no  conviction.  But  it 
is  not  necessary  to  prove  that  this  guilty  knowledge 
was  imparted  to  all  of  them  at  one  and  the  same 
time,  and  by  one  and  the  same  means.  It  is  only 
necessary  to  show  that  each  of  the  conspirators 
had  this  guilty  knowledge,  no  matter  how,  when 
or  where  he  acquired  it  Sands  v.  Com.,  81  Qratt 
871. 

What  Constitutes  the  CrloM— Instructions.— At  trial 
for  criminal  conspiracy  an  instruction  is  proper 
which  charges,  directly,  that  the  defendant  and 
others  "did  unlawfully  and  maliciously,  wickedly 
and  corruptly,  knowingly  and  intentionally,  com- 
bine, conspire  and  confederate  together,  to  injure, 
mln.  break  up  and  destroy,  the  plaintiffs  in  their 
business  as  printers  and  stationers:"  and  that  they 
did  this  by  unlawfully,  knowingly,  corruptly,  etc.. 
making  threats  to  a  great  many  persons,  all  of 
whom  had  been,  and  were  at  the  time,  regular  cus- 
tomers and  patrons  of  the  plaintiffs:  and  that 
the  defendants  by  their  said  unlawful  acts,  etc., 
did  serious  injury  to  the  business  of  the  plain- 
tiffs. The  court  held  that  this  specially  and  exactly 
charges  a  criminal  conspiracy  unprovoked,  wan- 
ton, and  unlawful,  both  as  to  the  end  aimed  at  and 
the  means  used  to  accomplish  It  Crump  v.  Com., 
84  Va  027,  0  S  E.  Rep.  820. 

CrloM  Established— Case  Stated.— It  was  proved  In 
Crump  V.  Com.,  84  Va.  040.  6  S.  E.  Rep.  880,  that  the 
conspirators  who  were  members  of  a  typographical 
union  declared  their  set  purpose  and  persistent 
effort  to  "crush"  the  plaintiffs,  who  were  printers 
doing  a  large  business  In  the  city  of  Richmond,  be- 
cause they  refused  to  make  theirs  a  union  office; 
that  the  minions  of  the  boycott  committee  dogged 
the  firm  in  all  their  transactions:  followed  their 
delivery  wagons;  secured  the  names  of  their  pa- 
trons: and  used  every  means,  short  of  actual  physi- 
cal force,  to  compel  tbem  to  cease  dealing  with 
plaintiffs— thereby  causing  them  to  lose  one  hun- 
dred and  fifty  to  two  hundred  customers  and  ten 
thousand  dollars  of  net  profit  Here  the  crime  of 
conspiracy  was  clearly  established  and  the  defend- 
ant properly  convicted. 

West  Virginia  Statute— Change  Not  Sustained- 
False  Pretences— Case  Stated.— Under  I  10.  ch.  185. 
of  Acts  1882,  W.  Va.,  known  as  the  "Red  Men*s 
Act"  providing  that  if  any  person  In  pursuance 
of  a  combination  or  conspiracy  shall  take  and 
carry  away  any  property  not  his  own.  he  shall 
be  guilty  of  a  felony,  an  Indictment  for  conspiracy, 
and  the  felonious  taking  and  carrying  away 
personal  property  is  not  sustained  by  proof  that 
the  property  was  obtained  by  false  pretences, 
with  the  owners*  consent   and   without  force  or 
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tbreats;  the  taking  contemplated  by  statate  is 
by  physical  force  or  affainst  the  owners'  consent 
State  V.  Porter,  25  W.  Va.  686.  In  this  case  the 
facts  were  that  parties,  one  of  whom  was  the 
defendant,  havlnff  seen  a  boy  of  eiffht  years 
find  two  ten  dollar  bills  on  the  street,  conspired  to 
take  it  from  him  by  false  pretences,  and  succeeded 
in  srettinff  one  bill  from  the  boy  on  the  street:  and 
the  other,  with  the  consent  of  the  child's  father, 
after  he  had  reached  home,  by  claim insr  to  have 
lost  it  and  supporting  this  claim  by  testimony  of 
co-conspirators.  See  State  v.  Binffham,  42  W.  Va. 
284,  24  S.  E.  Rep.  888;  also.  State  t.  Flaherty,  42  W. 
Va.  240,  24  S.  £.  Rep.  885. 

IndicUbte  Offence.— A  couspiracT.  or  combination 
to  injure  a  person  in  his  trade  or  occupation,  is  in- 
dictab)e.  Crump  v.  Com..  84  Va.  084,  0  S.  E.  Rep.  OSa 
Necessity  to  Establlsh-Jolnt  ltirtlirtiwnt,~When 
two  persons  are  indicted  Jointly  for  a  conspiracy 
affalnstanother  the  jury  cannot  find  either  party 
fiTuilty  of  conspiracy  as  charred  in  the  indictment, 
unless  they  believe  from  the  evidence  that  there 
was  an  agreement  of  mind  between  the  two  to  do 
and  perform  the  matters  and  things  as  charged  in 
the  indictment    Jones  v.  Com..  81  Gratt  886. 

Combination  with  Other  Offences.— At  common  law 
the  offences  of  adultery,  fornication,  and  the  like, 
could  not  be  punished  by.  our  courts  of  law  unless 
they  were  accompanied  with  other  circumstances, 
which  of  themselves  constitute  a  misdemeanor: 
such  as  the  public  commission  of  the  act  or  a  con- 
spiracy. Hence,  a  conspiracy  to  seduce  and  carry 
off  a  female  over  sixteen  years  of  age  is  indictable, 
though  the  seduction  and  abduction  be  not  in- 
dictable Anderson  v.  Com.,  5  Rand.  627.  16  Am 
Dec.  776. 

Boycottlng-lndlctable.-The  conspiracy  to  do  the 
thing  which  is  known  by  name  of  ''boycotting,"  is 
an  unlawful  and  indictable  offence.  Crump's  Case. 
84  Va.  085,  6  S.  E.  Rep.  620. 

Same— Defined.— The  essential  idea  of  boycotting 
is  a  confederation,  generally  secret  of  many  per- 
sons, whose  intent  is  to  injure  another,  by  prevent- 
ing any  and  all  persons  from  doing  business  with 
him,  through  fear  of  incurring  the  displeasure, 
persecution  and  vengeance  of  the  conspirators. 
Crump  V.  Com.,  84  Va.  040,  6  S.  E.  Rep.  620. 

What  Constitutes  a  Threat— A  threat  in  law  is  a 
declaration  of  an  intention  or  determination  to  in- 
jure another  by  the  commission  of  some  unlawful 
act  and  an  Intimidation  is  the  act  of  making  one 
timid  or  fearful  of  such  declaration.  But  the  an- 
nouncement of  an  Intention  by  several  persons  to  do 
a  thing  which  they  have  the  right  to  do,  either 
singly  or  together,  cannot  be  a  threat  or  an  intim- 
idation. Crump  V.  Com.,  84  Va.  020,  6 S.  E.  Rep.  620. 
11.  INDICTMENT  AND  TRIAU 
Joint  Indictment-Right  of  Separate  Trial— Statute. 
—Where  two  persons  have  been  indicted  jointly  for 
a  misdemeanor,  they  cannot  claim  any  right  to  be 
tried  separately.  Com.  v.  Lewis,  25  Gratt  038,  In 
this  case  it  was  held  that  the  statute  which,  chang- 
ing the  common  law.  allowed  persons  in  a  joint  in- 
dictment for  felony  at  their  election  to  have  a  joint 
or  several  trial,  did  not  apply  to  misdemeanors.  Va. 
Code  1878,  p.  1247,  $S  14.  15:  Va.  Code  1887,  S  4020. 
In  Curran's  Case,  7  Gratt  610.  627,  It  was  held  that 
this  statutory  right  of  election  In  cases  of  felony  is 
subject  to  the  right  of  the  commonwealth,  to  try 
the  accused  severally,  notwithstanding  they  may 
elect  to  be  tried  jointly.  See  Crump  v.  Com.,  84 
Va.  033,  6  S.  E.  Rep.  620. 

When  two  persons  are  indicted  jointly  for  a  con- 
spiracy to  prosecute  another  for  a  larceny,  neither 
of  them  is  entitled  to  a  separate   trial.    Jones   v. 
m.,  81  Gratt  886.  I 


New  Trial  Granted  to  Ono-Bffoct  on  Others— 
Ooneral  Rule.— Two  persons  having  been  tried  lointly 
for  the  crime  of  conspiracy  and  both  found  guilty* 
one  of  them  applies  for  a  new  trial,  which  is  over- 
ruled, and  he  obtains  a  writ  of  error.  The  other 
does  not  apply  for  a  new  trial,  and  there  Is  a  judg- 
ment against  him.  The  judgment  may  be  reversed 
as  to  the  one  who  appeals,  without  reversing  the 
judgment  against  the  other,  who  did  not  apply  for 
a  new  trial.  Jones  v.  Com.,  81  Gratt  8S&  It  is  said 
in  this  case  that  the  general  rule  seems  to  be,  that 
on  conviction  of  several  defendants  on  a  joint  in- 
dictment for  conspiracy,  the  reversal  of  the  judg- 
ment and  award  of  a  new  trial  as  to  one  of  the 
defendants  must  operate  alike  as  to  all.  To  consti- 
tute a  conspiracy  it  roust  be  the  act  of  at  least  two 
persons:  so  that  generally.  If  one  of  them  be  ac- 
quitted, such  acquittal  takes  away  the  foundation  of 
the  guilt  of  the  other,  who  must  be  acquitted  also. 
But  there  may  be  exceptions  to  the  rule  and  this 
case  seems  to  be  such  an  exception.  Here  there  was 
evidence  sufficient  to  convict  one  of  the  defendants 
of  the  charge  of  conspiracy  but  the  evidence  was 
not  sufficient  to  establish  the  guilt  of  his  co-defend- 
ant who  therefore  was  entitled  to  a  new  trial  and  to 
have  the  judgment  against  him  reversed,  which 
fact  was  no  ground  for  reversing  the  judgment  as 
to  the  defendant  who  was  found  guilty. 

III.  PLBADINO. 

Declaration— Necessary  Allegations.— In  an  action 
to  recover  for  conspiring  to  maliciously  prosecute 
the  plaintiff,  an  averment  in  the  declaration  that 
the  prosecution  was  false  and  malicious  is  not  sum- 
cient:  it  must  be  alleged  that  it  was  without 
probable  cause.  Kirtley  v.  Deck,  8  Munf.  10,  6  Am. 
Dec.  445.  See  Ellis  v.  Thilman.  8  Call  8:  Young  v. 
Gregorle,  8  Call  446. 

Unnecessary  to  Allege  jthe  Moans  Employed.— It  is 
not  necessary  that  the  particular  means  employed 
to  carry  out  the  conspiracy  be  alleged  in  the  decla- 
ration, for  the  means  are  matters  of  evidence  to- 
prove  the  charge  and  not  the  crime  Itself.  Crump 
V.  Com.,  84  Va.  027,  6  S.  E.  Rep.  680. 

IV.  EVIDENCE. 

A.  PRESUMPTION  OP  CONSPIRACY. 

Present  at  Commission  of  Offence— Aiding  and  Abet- 

ting.— Four  parties  were  jointly  indicted  In  the 
circuit  court  of  Cabell  county  under  section  10,  ch. 
148,  Code  of  W.  va.  1801,  called  the  "Red  Men's  Act" : 
the  indictment  charging  that  they  conspired  to- 
gether to  inflict  bodily  Injury  on  R.  B.  Yowell,  and 
did,  in  pursuance  of  the  conspiracy,  beat,  wound, 
and  greatly  injure  him.  The  plaintiff  in  this  case 
was  tried  separately,  convicted."  and  sentenced  to 
the  penitentiary  for  three  years.  He  brought  his 
case  to  the  supreme  court  on  appeal,  where  it  was 
held  that  a  jury  may  find  a  combination  and  con- 
spiracy from  the  fact  that  the  parties  were  present, 
aiding  and  abetting  in  the  commission  of  the  offence 
charged,  if  satisfied  of  such  conspiracy  beyond  a 
reasonable  doubt  The  presumption  there  author- 
ized is  one  of  law.  but  not  conclusive,  and  may  be 
rebutted.  State  v.  Bingham,  42  W.  Va.  284,  24  S.  E. 
Rep.  888;  State  v.  Flaherty.  42  W.  Va.  240.  34  S.  E. 
Rep.  885.    See  W.  Va.  Code  1800.  ch.  148,  sec.  10. 

Aiding  and  Abetting^Statute-Constltational.— Un- 
der sec.  10,  ch.  148,  the  W.  Va.  Code  1801,  that  provi- 
sion of  said  section  providing  that  if  the  alleged 
conspirators  are  present  aiding  and  abetting  in  the 
commission  of  the  act  it  shall  be  pre.sumed  that 
the  act  was  done  in  pursuance  of  the  conspiracy.  Is 
constitutional.  State  v.  Bingham,  48  W.  Va.  284,  34 
S.  E.  Rep.  888:  State  v.  Flaherty,  42  W.  Va.  240,  24  S. 
E.  Rep.  886:  W.  Va.  Code,  1800,  ch.  148,  sec  la 
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B.  COMPETENCY  OP  WITNESSES. 
AcGVMBpHceasaWltocss— Statute—Bffect  of  Prevlocn 

SeBtenoe.— Ordinarily,  an  accomplice  is  a  competent 
witness  on  tlie  trial  of  his  associate,  provided  be  has 
not  been  previously  sentenced  and  convicted  of  an 
infamons  offence.  And  by  statute  in  Virginia  his 
incompetency  by  reason  of  Interest  has  been  re* 
moved,  unless  jointly  tried  with  his  associate.  Ck>de 
l»7a,  cb.  106. 1 31 ;  Oliver  v.  Com.,  77  Va.  602. 

Tbonffh  a  witness  on  a  trial  for  arson  was  charged 
as  an  accomplice  in  the  indictment,  and  found  guilty 
by  tbe  Jury,  he  is  competent  to  testify,  where  he 
has  not  yet  been  sentenced.    Brown  v.  Com.,  80  Va. 
OSS,  11  S.  E.  Rep.  TOO;  Oliver  v.  Com.,  77  Va.  600. 
G.  WEIGHT  OP  EVIDENCE. 
Testimony  of  Accomplioe— Province  off  Jary.->lt  is 
said    by    the   court  in    Woods    v.    Com.,  M    Va. 
OSO.  11  S.  E.   Rep.  708,  quotinff  from   Greenleaf  on 
Evidence,  **The  dec^ree  of  credit,  which  ought  to 
be  sriven    to  the  testimony  of  an  accomplice,  is 
a  matter  exclusively    within  the  province  of  the 
jury.     It    has    sometimes   been    said  that   they 
oQffht  not  to  believe  him,  unless    his  testimony 
is  corroborated  by  other  evidence:   and,  without 
doubt,  ffreat  caution  in  weiffhinff  such  testimony 
is    dicuted    by    prudence  and  ffood    reason,    but 
there    is  no   such    rule    of   law;'*    forbidding    a 
conviction  upon  the  evidence  of  one  accomplice. 
Dove*8  Case,  82  Va.  301;  Brown's  Case,  S  Leiffh  7fl0; 
Oliver's  Case,  77  Va.  800:  Byrd's  Case,  S  Va.  Cas.  40a 
evIdMwe  SyffldMit— Cam  Stated.— The  evidence  in 
tbe  case  of  Martin  v.  Com.,  2  Lieiffh  745,  showed  that 
the  defendant  and  prisoner  having  euffaffed  an  illit- 
erate younar  man.  went  from  Richmond  into  Bedford 
county  for  the  purpose  of  purchasing  horses;  the 
prisoner  fumishiuff  the  money  for  all  purposes, 
which  was  proved  to  be  counterfeit,  his  accomplice 
handllufiT  and  spending  it,  and  making  false  state- 
ments concerning  their  purposes  along  with  the 
prisoner,  was  sufllcient  to  establish  a  conspiracy. 
The  notes  so  passed,  mostly   by  the  accomplice, 
were    produced    against   the  prisoner    and    held 
admissible  in    evidence.    See    Crump  v.    Com.,  84 
Va.  040.  0  S.  E.  Rep.  080;  anU,  ''What  Constitutes.*' 

Conspiracy  —  First     Agp«ssor — instrnctloos.  —  An 
instruction  that,  if  a  conspiracy  to  do  personal 
violence  to  another   person  in    fact  exists,    it  is 
immaterial   which    was  the    first  aggressor— the 
conspirators  or  the  other  party  who  was  injured— 
Is  wrong.     State  v.  Bingham,  42  W.  Va.  284.  24  S.  E. 
Rep.  888;  State  v.  Flaherty,  42  W.  Va.  240.  24  $.  £. 
Rep.  886. 
D.  ADMISSIBILITY  OP  EVIDENCE. 
CrfaneMost  Be  Established- Qnostion  for  Jnry.— Be- 
fore the  declaration  of  a  co-conspirator  made  in  the 
absence  of  the  prisoner  can  be  given  in  evidence 
against  the  accused,  there  must  be  proof  sufficient 
in  the  opinion  of  the  court  to  establish,  prima /(tcie, 
the  fact  of  conspiracy  between  the  parties;  the 
question  of  the  existence  of  such  conspiracy  being 
ultimately  for  the  jury:  but  if  such  evidence  of  the 
declaration  of  an  Alleged  co-conspirator  be  admitted 
without  such  foundation  being  laid,  yet  the  Judg- 
ment will  not  be  reversed  for  this  reason,  if  the  facts 
uroved,  or  evidence  certified  show  that  prima  facie 
the  fact  of  conspiracy  had  been  established.    SUte 
V.  Cain.  20  W.  Va.  080;  State  v.  Burnett.  47  W.  Va.  731. 
35  S.  E.  Rep.  088;  Williamson  v.  Com.,  4  Qratt.  647. 
See  Martin  v.  Com..  2  Leigh  745:  ante,  "Weight  of 
Evidence." 

Declarations  of  Accomplico— In  Presence  off  Defend- 
■nt— Declarations  of  an  accomplice  to  the  crime 
of  arson,  made  in  the  defendant's  presence,  that  he 
▼oald  have  the  certain  person  out  of  town  or  "burn 
the  town  before  morning"  and  similar  statemenU 
are  inadmissible  in  evidence,  where  there  is  no 


evidence  of  a  conspiracy  between  such  witness  and 
defendant  Brown  v.  Com.,  80  Va.  085,  11  S.  E.  Rep. 
700.  See  Oliver's  Case,  77  Va.  600;  Williamson  v. 
Com.,  4  Gratt  647;  State  v.  Burnett,  47  W.  Va.  781,  35 
S.  E  Rep  088. 

Declarations  of  Co-consplrator- When  Admissible— 
In  Qonoral.— In  considering  the  admissibility  of  the 
declarations  of  an  alleged  co-consplrator  made  in  ab- 
sence of  the  prisoner,  such  declarations  so  made  will 
not  be  regarded  as  evidence  of  the  fact  of  conspir- 
acy, unless  they  so  accompany  the  execution  of  the 
common-criminal  intent,  as  to  become  a  part  of  the 
r0i  o€9t<B,  or  in  themselves  tend  to  further  the  exe- 
cution of  the  common-criminal  intent.  State  v. 
Cain,  20  W.  Va.  004.  In  this  case  the  only  evidence 
introduced  to  lay  foundation  for  the  declaration 
was.  that  the  prisoner  and  the  alleged  co-conspir- 
ator were  seen  together  on  the  day  of  the  homicide, 
in  the  town  of  Ripley  and  later  riding  rapidly  down 
the  street  together.  Of  course  these  facts  do  not 
show  prima /ocitf  a  conspiracy,  and  it  was  error  for 
the  court  to  admit  the  testimony.  If.  however, 
there  was  proof  to  the  jury  that  would  convince  the 
court,  that  a  jnima  fads  conspiracy  had  been 
formed  between  the  parties,  the  evidence  would 
have  been  admissible.  Hill's  Case,  2  Gratt.  506; 
Danville  Bank  v.  WaddiU,  81  Gratt  400.  See  also. 
State  V.  Burnett  47  W.  Va.  781,  85  S.  E.  Rep.  000. 

Subsequent  Statements  of  Co-consplrator.— Though 
conspiracy  has  been  proved,  statements  of  a 
conspirator,  made  after  the  object  of  the  con- 
spiracy is  accomplished,  are  inadmissible  to 
criminate  his  co-consplrator.  Oliver  v.  Com.,  77 
Va.  600.  See  Hunter's  Case,  7  Gratt  041;  also. 
Haynes'  Case.  28  Gratt.  042 ;  Jones*  Case,  81  Gratt 
880. 

Same— Bfffort  to  Prove  Conspiracy— Deflence.—ln 
an  action  of  OMvampHt  to  recover  a  sum  of  money 
in  gold  which  had  been  delivered  by  the  plaintiff 
to  the  defendant  for  safe-keeping  in  bank,  the 
only  plea  in  the  case  was  nonastumpHt.  There 
was  no  question  as  to  the  delivery  of  the  gold  to 
the  defendant  but  the  defence  was  that  he  had 
been  robbed  of  It,  and  the  effort  of  the  plaintiff 
was  to  prove  a  fraudulent  appropriation  of  it  by 
the  defendant  conspiring  with  another  person. 
It  was  held  that  after  the  conspiracy  had  been 
consummated,  the  common  purpose  carried  fully 
Into  effect,  no  subsequent  declarations  of  any  of 
the  conspirators,  not  made  In  the  presence  of  the 
others,  are  admissible  '  as  evidence  against  the 
latter.    Danville  Bank  v.  Waddill,  81  Gratt  400. 

Conspiracy  to  Commit  a  Felony— Acts  and  Declara- 
tions of  Co-consplrator.— Upon  an  indictment 
against  a  person  for  a  conspiracy  to  commit  a 
felony,  or  for  the  felony  so  actually  committed, 
the  acts  and  declarations  of  another  of  the  con- 
spirators, though  not  In  the  presence  of  the  pris- 
oner or  afterwards  reported  to  him,  are  evidence 
against  him  ;  and  this  though  the  acts  and  decla- 
rations were  done  or  made  before  the  prisoner 
became  a  party  to  the  conspiracy.  If  done  or  said 
in  furtherance  of  the  common  object 

In  order  that  such  evidence  may  be  admissible, 
it  must  be  shown  that  the  person  whose  acts  or 
declarations  are  sought  to  be  made  evidence,  was, 
at  the  time  of  making  or  doing  them,  himself  a 
conspirator;  and  also  that  they  were  done  or 
said  in  furtherance  of  the  object  of  the  conspiracy. 
Sands  v.  Com.,  21  Gratt  871.  See  also.  State  v. 
Burnett,  47  W.  Va.  781,  85  S.  E.  Rep.  088;  Cain's  Case, 
20  W.  Va.  004:  Brown's  Case.  80  Va.  035,  US.  E. 
Rep.  700;  Martin's  Case.  2  Leigh  745. 

Such  admissibility  is  not  confined  to  a  case  in 
which  the  prosecution  is  for  the  conspiracy  itself, 
but  also  extends  to  a  case  in  which  the  prosecuti  ~ 
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is  for  the  crime  committed  in  pursuance  of  the 
conspiracy.  And  it  does  not  matter  whether  the 
prosecution  be  jointly  acainst  all,  or  severally 
airainst  each,  or  one  of  the  perpetrators.  Sands 
V.  Com.,  21  Gratt  895. 

CoafeMloas  and  Admlsstons— When  Admissible- 
la  Oeoaral -Joint  Trial.— When  two  persons  are  on 
trial  for  Jointly  conspiring  to  prosecute  another 
for  larceny  the  confessions  of  one  of  them  in  the 
absence  of  the  other,  made  after  the  conspiracy 
charged  in  the  indictment  was  completed  and 
ended,  are  properly  admitted  as  evidence.  And 
when  all  the  evidence  has  been  introduced,  the 
court  should  then  instruct  the  Jury,  that,  in  pass- 
ing upon  the  sruilt  of  the  other  party,  they  must 
discard  from  their  consideration  the  said  admis- 
sions, they  haviuff  been  made  after  the  conspiracy 
was  completed  and  ended.  Jones  v.  Ck>m..  81  Gratt. 
880. 

Same— Time  of  Makiag- Accomplice  io  Polony. — 
Confessions  or  admissions  of  an  accomplice  in 
a  felony,  made  after  the  commission  and  com- 
pletion of  the  offence,  are  not  competent  evidence 
against  a  prisoner,  even  though  a  previous  con- 
spiracy and  combination  between  the  prisoner 
and  the  accomplice  to  commit  the  felony  has  been 
proved;  FiBiJ).  J.,  in  his  opinion  saying.  *'The 
confessions  or  declarations  of  an  accomplice  or 
confidant  made  when  they  were  in  the  act  of 
committing  an  offence,  or  when  in  its  way  of 
commission,  can  be  received  as  evidence  against 
all  parties  to  the  conspiracy.  But  after  the  com- 
mission of  the  act  is  complete  and  over,  declara- 
tions subsequently  made  by  an  accomplice  are  good 
evidence  against  him  only,  unless  made  in  the 
presence  of  his  partners  in  the  crime.**  Hunter  v. 
Com.,  7  Gratt  641;  Oliver  v.  Com.,77Va.  BOO;  Jones 
V.  Com..  81  Gratt  880.  See  State  v.  Burnett  47  W. 
Va.  781,  86  S.  E.  Rep.  988. 


Catlett  and  Others  (Justices  of  King  William 
County)  V.  Carter's  Executors. 

Friday.  March  8. 1811. 

I.  Administration  Bond*— Action  against  Safeties— 
What  Necessary  to  Snstaln.t— An  action  against  the 
sureties  In  an  administration  bond  cannot  be  sus- 
tained on  the  ground  that,  after  a  verdict  Judg- 
ment, execution,  and  return  of  "no  effects,'* 
against  the  executor  or  administrator,  as  such, 
(the  verdict  being  "that  he  had  not  fully  ad- 
ministered, but  had  assets  to  satisfy  the  debt") 
the  defendant  died,  and  his  estate  having  been 
committed  to  the  sheriff,  the  county  court  allowed 
the  Judgment  as  a  lawful  claim  against  his  estate, 
and  directed  the  sheriff  to  pay  it  if  assets  should 
be  in  his  hands:  and  it  appeared  by  the  sheriff's 
return  that  no  such  assets  existed. 

a.  Same— Same— Samo.—it  seems,  that  the  executor 
or  administrator  must  be  convicted  of  a  devasta- 
vit by  a  verdict  in  a  second  suit  finding  that 
"he  has  wasted  the  assets."  or  "has  eloigned,  dis- 
posed of.  and  converted  the  same  to  his  own  use." 
before  an  action  can  be  sustained  against  the 
sureties.  (I) 

The  appellants  (for  the  benefit  of  John 
D.  Watkins,  administrator  de  bonis  non  of 
John  Watkins,  deceased)  brought  an  action 
of  debt  in  the  district    court    of    Williams- 


*Administration  Bond. —See,  on  this  subject  mono- 
graphic  note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest  5  Gratt  6:  mono- 
graphic note  on  "Official  Bonds"  appended  to  Sang- 
ster  V.  Com.,  17  Gratt  124. 

tSame— Action  on— What  Necessary  to  Sustain.- A 
judgment  against  a  personal  representative  is  nec- 
essary before  a  suit  can  be  brought  on  his  official 
bind.    Foot-note  to  Call  v.  Ruffln,  I  Call  833. 

The  principal  case  was  cited  in  Spottswood  v. 
Dandridge.  4  Munf.  294.  See  also,  foot-note  to  Qor- 
dan  V.  Frederick  Justices.  1  Munf.  1. 

(I)  Qusre,  whether  there  may  not  be  some  excep- 
tions to  the  rule? -Note  in  Original  Edition. 


burg,  against  Charles  Carter  and  William 
D.  Claiborne,  surviving  obligors  in  an 
administration  bond  given  by  Judith 
Browne,    with    the    said   Carter  and 

25  Claiborne  *her   securities,  upon   her 
administering  on  the  estate  of  William 

B.  Browne,  deceased. 

The  declaration  set  forth  the  bond  at 
large,  and  averred  that  Judith  Browne 
had  broken  the  conditions  thereof  in  this, 
that  she  *^did  not,  nor  hath,  well  and  truly 
administered,  Ac.  but  hath  misapplied  and 
wasted,  &c.  in  not  paying  to  William 
Clayton,  in  his  life,  executor  of  John  Wat- 
kins,  or  to  the  said  John  D«  Watkins,  ad- 
ministrator, &c.  the  amount  of  a  judfirment 
recovered  in  the  county  court  of  King  Wil- 
liam, at  the  May  session  of  that  court  in 
the  year  1795,  by  the  said  William  Clayton, 
executor  as  aforesaid,  against  her  aa 
administratrix,*'  for  a  debt  of  her  intes- 
tate; (setting  forth  the  judgment;)  that 
she  had  assets  to  satisfy  it,  but  wasted, 
eloigned,  disposed  of,  and  converted  the 
same  to  her  own  use ;  that  she  afterwards 
died ;  and,  no  person  choosing  to  administer 
on  her  estate,  it  was  committed  to  the 
sheriff   of  King    William; (a)  that  the  said 

ohn  D.  Watkins,  as  administrator,  &c. 
exhibited  his  claim  to  the  court  of  that 
county  against  her  estate,  by  whom  it  was 
allowed  and  directed  to  be  paid  by  the 
sherifiF,  ''if  a  sufficiency  of  her  estate 
should  be  in  his  hands  for  paying  the  same 
and  all  other  claims ;  or,  if  there  should 
be  an  insufficiency,  the  court  reserved  to 
themselves  the  power  of  proportioning  the 
assets  among  the  claimants;"  that  the 
sheriff  made  return  to  the  court,  that  **he 
could  not  find  any  estate  of  Judith  Browne, 
deceased,  and  had  no  reason  to  believe  or 
suspect  that  she  had  any  estate;*'  whereby 
action  accrued,  Ac. 

The  writ  being  executed  on  the  defendant 
Carter,  he  appeared,  and  demurred  to  the 
declaration,  and  the  plaintiffs  joined  in 
demurrer. 

On  argument,  the  court  was  of  opinion 
''that  the  demurrer,  admitting  the  fact 
of  waste  charged  in  the  declaration,  ought 
to  be  overruled ;  but  it  appearing  to  the 
court  that  the  question  whether  a  verdict 
convicting  the  administratrix  of  a  devas- 
tavit    in    a    suit    suggesting     such 

26  *devastavit    was    requisite    previous 
to  this  suit,  (which  was  the  question 

intended  to  be  submitted,)  could  not,  by 
the  present  pleadings,  come  fairly  before 
the  court,  but,  being  a  matter  of  evidence* 
would  be  brought  on,  more  properly,  after  a 
plea,  by  an  instruction  to  the  jury  on  the 
evidence;  it  was  otdered,  that  the  defend- 
ant's counsel  have  leave  to  withdraw  his 
demurrer;  and  thereupon  the  defendant 
pleaded  the  general  issue,  to  which  the 
plaintiffs  replied  generally." 

On  the  trial  of  the  cause,  the  plaintiffs 
gave  in  evidence  the  bond  and  records 
referred  to  in  the  declaration,  with  the 
copy  of  an  execution  which  issued  on  the 
original  judgment  against  Mrs.  Browne, 
as  administratrix,  and  a  return  thereupon 
of  nulla  bona.  The  pleas  of  the  adminis- 
tratrix to  the  original  suit  were,  payment 
by  her  intestate,  and  plene   admin istravit. 


(a)  See  Rev.  Code,  vol.  1,  p.  167;  also  vol.  S.  p.  ISO. 
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on  which  issues  were  joined;  and  both 
were  decided  against  her  by  verdict;  the 
jury,  upon  their  oaths,  saying,  *' that  the 
said  Judith  Browne,  at  the  time  of  the  ex- 
hibition of  the  bill  of  the  said  plaintiffs, 
had  not  fully  administered  all  the  goods 
and  chattels  which  belonged,  to  the  said 
William  B.  Browne  at  the  time  of  his  death 
in  her  hands  to  be  administered,  and  that 
the  said  Judith,  at  the  day  of  the  exhibition 
of  the  said  bill,  and  ever  after,  had  goods 
and  chattels,  which  were  of  the  said  William 
B.  Browne  at  the  time  of  his  death,  in  her 
hands  to  be  administered,  wherewith  she 
could  have  paid  the  debt  in  the  said  bill 
specified;  and  that  the  said  defendant's 
testator'*  (meaning  intestate)  ^'didnotpay 
in  his  lifetime  the  debt  in  the  declaration 
mentioned."^  The  judgment  was  dated  the 
15th  of  May,  1795;  the  fieri  facias  the  30th 
of  June  following.  The  order  of  court, 
committing  the  estate  of  Judith  Browne  to 
the  hands  of  the  sheriff,  was  made  in  Oc- 
tober, 1802;  and  that  allowing  the  claim  of 
John  D.  Watkins,  administrator,  &c.  in 
February,  1803.  It  also  appeared,  from  a 
copy  of  a  record  laid  before  the  county 
court  when  the  claim  was  allowed, 
27  that,  on  the  *10th  of  June,  1797,  a 
suit  was  brought  in  the  district  court 
of  Williamsburg,  on  the  same  administra- 
tion bond  now  in  question,  (for  the  benefit 
of  William  Clayton,  executor  as  afore- 
said,) against  Charles  Carter,  as  security 
for  the  administratrix,  and  was  determined 
in  favour  of  the  defendant,  (May  5,  1802,) 
apcn  a  question  submitted  to  the  court  by 
the  jury,  whether  the  defendant,  **as  a  se- 
curity in  the  bond  for  the  due  administra- 
tion, &c.  was  liable  to  the  plaintiffs  in  this 
action,  before  a  judgment  obtained  against 
the  administratrix  in  an  action  against 
her,  charging  a  devastavit." 

Upon  this  evidence,  (being  all  that  was 
exhibited  in  this  cause,)  the  defendant's 
counsel  moved  the  court  to  instruct  the 
jury,  **that  it  was  necessary  for  the  plain- 
tiffs to  produce  the  verdict  of  a  jury,  con- 
victing the  administratrix  of  a  devastavit, 
in  a  suit  for  that  purpose  against  her,  be- 
fore this  suit  can  be  maintained ;  and  that, 
unless  the  plaintiffs  produced  such  convic- 
tion, they  should  find  for  the  defendant:'* 
and  the  court  instructed  the  jury  to  that 
effect;  to  which  opinion  of  the  court  the 
plaintiffs  excepted.  The  jury  found  for 
the  defendant :  judgment  was  rendered  on 
the  verdict;  and    the    plaintiffs    appealed. 

Wickham,  for  the  appellants,  relied  on  the 
following  points: 

lat.  That,  after  judgment  against  the 
administratrix,  as  such,  execution  issued, 
and  return  of  nulla  bona,  she  having  died 
intestate,  and  no  person  administering  on 
her  estate,  the  creditor  had  a  right  to  pro- 
ceed, immediately,  on  the  administration 
bond,  against  her  sureties.  In  the  case 
of  Gordon's  Adm'rs  v.  The  Justices  of 
Frederick,  (a)  it  could  not  have  been 
intended  to  require  a  second  suit,  sug- 
gesting a  devastavit,  in  all  cases.  The 
inconvenience  of  such  a  rule  would  be 
extreme,  and,  in  some  cases,  the  bring- 
ing the  second  suit  impossible;  as 
where  an  executor   has   Uft   the    state,  on 


(a)  1  Monf .  I. 


28  purpose  to  prevent  it.  The  •au- 
thorities collected  by  Serjeant  Wil- 
liams, in  his  note  (8)  to  1  Saunders, 
219,  show  the  doctrine  on  this  subject 
very  fully,  and  do  not  justify  the  conclu- 
sion that  the  action  suggesting  the  dev- 
astavit is  the  only  way  in  which  it  can  be 
fixed  upon  the  executor.     But, 

2dly.  If  further  proceedings  were  neces- 
sary, the  order  against  the  sheriff  (being 
the  only  step  that  could  be  taken  in  this 
case,  before  the  suit  on  the  administration 
bond)  was  su€Bcient. 

3dly.  The  court's  direction  to  the  jury 
was  clearly  erroneous ;  since  an  executor  or 
administrator,  by  suffering  judgment  to 
pass  by  default,  or  on  demurrer,  might 
always  prevent  the  plaintiff  from  putting 
the  matter  in  issue  before  a  jUry;  without 
which  there  could  be  no  verdict  convicting 
the  defendant  of  a  devastavit. 

4th.  The  plea  of  the  general  issue,  (in 
so  many  words,)  without  expressing  what 
plea  was  intended,  was  informal  and  in- 
sensible ;  and,  therefore,  there  should  be 
a    repleader.  ( 1 ) 

Call,  contra.  I  admit  the  plea  is  in- 
formal ;  but  that  is  no  ground  of  repleader. 

1.  The  point  is  settled,  that  there  must 
be  two  suits,  before  the  suit  against  the 
sureties.  It  is  contended  that  this  has 
been  sufficiently  done.  But  the  second 
suit  required  is  to  establish  the  point,  dev- 
astavit, or  not.  Here  the  proceedings 
(as  to  the  sheriff,  &c. )  have  only  shown 
that  Judith  Browne  had  no  property  of  her 
own ;  but  not  that  she  wasted  the  property 
of  her  intestate. 

2.  The  right  of  Watkins,  the  administra- 
tor de  bonis  non,  to  sue  on  the  judgment 
obtained  by  Clayton,  the  executor,  is  also 
questionable.  In  6  Bac.  112,  (Gwill.  edit.) 
it  is  laid  down,  that  where  an  executor  ob- 
tains a  judgment,  and  dies,  the  administra- 
tor  de    bonis   non  cannot  sue   out  a    scire 

facias,  but  must  bring  a  new  trial.  (2) 

29  *3.  Another  point  makes  the  plain- 
tiff's case  very  defective.  A  judg- 
ment against  an  executor  does  not  bind 
his  security,  who  may  still  controvert  the 
devastavit,  (b)  Therefore,  in  this  suit,  the 
plaintiff's  were  bound,  in  the  first  place, 
to  prove  that,  once,  there  had  been  assets; 
then  the  security  would  have  been  bound 
to  prove  what  had  become  of  them ;  that 
they  had  been  expended  in  due  course  of 
administration  ;  but  this  the  plaintiffs  have 
not'done. 

4.  The  judgment  for  the  defendant.  Car- 
ter, in  a  former  action  for  the  same  cause, 
is  a    bar  to  this  action. 

Wickham,  in  reply.  The  last  point  is  not 
law.  This  suit  was  for  a  new  cause  of 
action  accruing  after  that  judgment.  Ac- 
cording to  Mr.  Call's  own  doctrine,  the 
right  of  action  against  the  security  accrues 
only  by  the  judgment  in  the  second  suit 
against  the  executor.  Here,  after  the  judg- 
ment   for  the  defendant  had  been  given  on 


(1)  See  the  case  of  Klrtley  v.  Deck.  8  H.  &  M.  388. 

(2)  Judge  Bbookb  asked  Mr.  Call  if  this  point  bad 
not  been  decided  otherwise  in  the  case  of  Back- 
bouse  V.  Tabb.  in  the  federal  court:  to  wbich  be 
answered  "yes:  but  It  never  has  been  determined 
in  tbis  court."— Note  In  Orifirinal  Edition. 

(b)  Granbury  v.  Hamilton,  in  tbe  federal  court; 
a  case  not  reported. 
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the  ground  that  the  action  against  him  was 
premature,  we  obtained  a  judgment  against 
the  estate  of  the  administratrix,  which 
judgment  became  the  gist  of  the  present 
action.  The  court  of  appeals  cannot  have 
intended  that  where  a  decree  in  chancery 
has  been  obtained  for  a  balance  against  an 
executor,  on  a  settlement  of  his  adminis- 
tration account,  to  be  paid  de  bonis  propriis, 
a  second  suit  should  be  necessary,  before 
the  creditor  can  sue  the  securities.  In 
this  case,  the  order  was  that  the  sheriff 
should  pay  out  of  the  estate  of  Judith 
Browne.  We  did,  therefore,  what  was 
equivalent  to  the  second  suit. 

The  federal  court,  in  the  case  of  Gran- 
bury  V.  Hamilton,  did  indeed  decide 
that  a  judgment  against  an  executor  was 
not  binding  on  his  securities;  but  cer- 
tainly it  is  prima  facie  evidence,  and  of 
itself  suflScieut,  if  not  controverted. 
30  *Wednesday,      March     27th.      The 

Judges,  BROOKE,  TUCKER,  and 
FLEMING,  (ROANE  not  sitting  in  the 
cause,)  pronounced  their  opinions. 

JdDGE  BROOKE.  Though  I  do  not  en- 
tirely subscribe  to  the  opinion  of  the  dis- 
trict court,  delivered  in  its  instruction 
to  the  jury  in  this  case;  yet,  confin- 
ing that  opinion  to  the  subject  mat- 
ter to  which  it  related,  I  think  it  was 
correct  enough.  The  order  obtained  in 
King  William  court,  upon  the  motion  of 
the  plaintiff  against  the  sheriff  of  that 
court,  to  whom  administration  of  the  es- 
tate of  Judith  Browne  had  been  committed, 
and  the  return  of  the  sheriff  thereon,  **that 
no  estate  of  the  said  Judith  Browne  could 
be  found,"  was  certainly  no  evidence  of 
her  having  wasted  the  estate  of  William  B. 
Browne,  her  intestate,  to  charge  her  secu- 
rities in  this  action.  I  am,  therefore,  of 
opinion,  the  judgment  of  the  district  court 
must  be  affirmed. 

JUDGE  TUCKER.  I  am  of  opinion  that 
the  judgment  is  perfectly  correct. 

JUDGE  FLEMING.  It  appears  to  me 
there  is  no  error  in  the  judgment  of 
the  district  court ;  it  being  sustainable  on 
two  grounds;  1st.  The  declaration,  accord- 
ing to  former  decisions  of  this  court,  be- 
ing uncertain  and  insufficient  to  maintain 
the  action ;  and,  2dly.  There  is  no  evidence 
of  a  devastavit  on  the  part  of  the  adminis- 
tratrix of  William  B.  Browne;  without 
proof  of  which  the  securities  were  not  re- 
sponsible, nor  liable  to  an  action  on  the 
administration  bond :  and  no  less  proof 
than  the  verdict  of  a  jury  is  sufficient 
to  convict  an  executor  or  administrator 
of  a  devastavit,  according  to  the  decision 
in  the  case  of  Gordon's  Adm^rs  v.  The 
Justices  of  Frederick,  (a)  which  was 
founded  on  principles  laid  down  in  the 
case  of  Call  v.  Ruffin;(b)  and,  therefore, 
the  instruction  of  the  court  to  that  effect,  as 
stated  in  the  bill  of  exceptions,  was  cor- 
rect and  proper. 

I  am  of  opinion  that  the  judgment  be  af- 
firmed. 


(a)  1  Munf.  1. 

(b)  1  Call,  888. 


31        *The  Auditor  of  Public  Accounts  <in 
Behalf  of  the  Commonwealth)  v.  Nich- 
olas, Clerk  of  Dinwiddie. 
March.  1811. 

I.  Clark  of  Court— Motioa  sffslnst*— Psllnro  to  Pmy 
Taxes  on  Process— Deflenco.— On  a  motion  affalnst  a 
clerk  for  tbe  penalty  incurred  by  faillnflr  to  pay  the 
taxes  on  law  process,  he  may  defend  himself  by 
showing  that  he  used  dae  diliffence  to  get  a  com- 
missioner of  the  revenue  to  compare  his  account 
with  the  books  in  his  office,  and  certify  thereupon 
as  the  law  requires,  and  was  prevented  by  the 
default  of  such  commissioner  from  obtalniufir  a 
qaietns. 

a.  Somo-5«ino— Some— 5uno  -Equitable  Rollaf .t-  -An<l 
If  he  fail  to  make  such  defence,  without  a  compe- 
tent excuse,  he  cannot  obtain  relief  in  equity  on 
the  same  ground. 

Upon  an  appeal  from  a  decree  of  tbe 
superior  court  of  chancery  for  the  Richmond 
district,  pronounced  the  12th  of  March, 
1805,  by  which  an  injunction^  to  stay  pro- 
ceedings on  two  judgments  of  the  general 
court  against  the  appellee,  was  made  per- 
petual. 

The  case  is  suflSciently  stated  in  the  fol- 
lowing opinions  of  the  judges. 

The  Attorney -General,  for  the  appellant. 

Peyton  Randolph,  for  the  appellee. 

Tuesday,  March  19th.  The  judges  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  The  object  of  the 
appellee  in  the  court  of  chancery  was  to  be 
relieved  against  two  judgments  rendered 
against  him  in  the  general  court,  as  clerk  of 
Dinwiddie  county,  for  failing  to  account 
for,    and    pay,    the  taxes  on   law   process, 


*Clork  off  Court—Motion  airsltt^— Where  a  clerk 
fails  to  pay  the  taxes  received  by  him,  on  law  proc- 
ess, into  the  public  treasury,  the  auditor  has  a 
remedy  for  this  delinquency,  by  motion.  Steptoe 
v.  Auditor.  3  Rand.  221,  ci  tin  fir  the  principal  case  at 
p.  226. 

-t^Bquitable  Jurisdiction— Judgments  of  Coart  of  Law. 
—The  doctrine  is  well  established  in  Virfilnia  that 
decisions  at  law  cannot  be  revised  in  a  court  of 
chancery  upon  the  mere  ground  of  error  in  the  law- 
court,  nor  upon  drcutnstancei  of  which  that  court  had 
cognizance,  unless  the  complainant  can  make  a  com- 
petent excuse  for  havinsr  failed  to  defend  himself 
at  law.  West  v.  Lofirwood.  6  Munf.  500,  Ml.  502,  quot- 
ins:  from  the  principal  case.  To  the  same  effect,  tbe 
principal  case  is  cited  in  Steptoe  v.  The  Auditor.  3 
Rand.  285;  Bierne  v.  Mann,  5  Leiffh  867.  8W;  Tom- 
kles  V.  Downman,  6  Munf.  660;  West  v.  Lofirwood.  6 
Munf.  408. 

For,  to  permit  a  court  of  equity  to  reverse  the 
decision  of  a  court  of  law  on  the  sole  ground  that  it 
was  erroneous,  would  be  to  confound  the  jurisdic- 
tions of  the  two  courts,  and  contradict  the  many 
decisions  of  this  court  which  have  denied  to  a  court 
of  equity'  that  power.  Duvals  v.  Rosa.  2  Munf.  294. 
citiufiT  tbe  principal  case.  "It  would  establish  a 
firrievous  precedent,  and  one  of  srreat  public  incon- 
venience, to  interfere  in  any  other  case  than  one 
of  indispensable  necessity  and  wholly  free  from 
any  kind  of  nefirlisrence."  Slack  v.  Wood.  0  Gratt. 
iZ:  foot-note  to  Donally  v.  Oinatt,  5  Leiffh  360.  both 
cl  tin  fir  principal  case. 

Thus,  the  rule  is  well  established  that  after  a 
trial  at  law.  if  there  appear  to  have  been  no  fraud 
or  surprise  upon  the  part  of  the  plaintiff,  equity 
cannot  relieve  the  defendant  from  the  consequences 
of  mere  nefflffirence.  notwithstandiufir  it  may  be 
manifest  that  great  iojustice  has  been  done.  If  it 
appears  that,  by  the  use  of  proper  diliffence.  he 
could  have  defended  himself  successfully,  however 
hard  his  case,  equity  must  not  interfere,  and  this 
upon  sound  principles  of  general  policy  which  do 
court  is  at  liberty  to  disregard.  Tapp  v.  Rankin.  » 
Leigh  480.  relyiuff  on  the  principal  case.  Faulkner 
V.  Harwood,  6  Rand.  125,  and  Arthur  v.  Chavls.  0 
Rand.  142. 

See  further,  foot-note  to  Slack  v.  Wood.  0  QratL  40: 
foot-note  to  Tapp  v.  Rankin,  0  Leifirh  478:  mono- 
graphic note  on  "Judgments*'  appended  to  Smith  v. 
Charlton,  7  Gratt.  425:  monographic  note  on  "Juris- 
diction" appended  toPhlppen  v.  Durham.  8  Gratt. 
457:  monographic  note  on  "Injunctions"  appended 
to  Claytor  v.  Anthony,  16  Gratt.  518. 
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according  to  the  act  of  the  assembly,  entitled 
*^  An  act  to  impose  certain  taxes  on  law  proc- 
ess and  for  other  purposes."  The  circum- 
stances relied  on,  in  his  bill,  are  precisely 
such  as  he  might  have  submitted  to  the 
general  court.  To  the  notice  of  the  first 
motion  in  that  court  against  him,  he 
appeared ;  to  the  second  notice  he  failed  to 
appear,  but  does  not  assign  any  cause  for 
it.  The  doctrine  is  well  established  in  this 
court,  that  decisions  at  law  cannot  be  re- 
vised in  a  court  of  chancery  upon  the  mere 
ground  of  error  in  the  law  court,  nor  upon 
circumstances  of  which  that  court  had 
cognisance,  unless  the  complainant 
32  can  malce  a  competent  ^excuse  for 
having  failed  to  defend  himself  at 
law.(l)  The  decree,  therefore,  must  be 
reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 

JUDGE  TUCKER.  The  appellee  brought 
a  bill  in  the  Richmond  chancery  court,  to 
be  relieved  against  two  judgments  against 
him  in  the  general  court,  for  a  hne  of  600 
dollars  each,  for  failing  to  account  for  and 
pay  into  the  treasury  taxes  collected  by 
him  as  clerk  of  Dinwiddle  county,  upon 
law  process,  pursuant  to  the  act  of  1798,  c. 
2.(a) 

The  second  section  of  the  act  requires 
the  clerk  to  account  upon  oath  to  the 
auditor  of  public  ac(;ounts  for  all  taxes  re- 
ceived by  him,  and  pay  the  amount  thereof 
into  the  treasury  on  or  before  the  fitst  of 
October  annually.  And,  '*that  a  commis- 
sioner of  the  tax  shall  compare  the  account 
of  each  clerk  with  the  books  in  his  office, 
and  certify  that  it  thence  appears  that  all 
taxes  by  him  received  are  accounted  for.'* 
The  bill  charges  that  he  applied  several 
times  to  Mr.  Goodwin,  a  commissioner  of 
the  tax  in  his  county,  to  come  to  his  office 
for  that  purpose ;  and  this  is  supported  by 
the  deposition  of  Mr.  Goodwin  himself, 
who  says  the  applications  were  made  to 
him  at  the  court-house,  on  court  d&ys,  and 
he  forgot  to  look  into  the  law  to  see 
whether  it  was  his  duty  to  do  so.  The 
auditor,  in  his  answer,  says  there  were  two 
commissioners  in  the  county;  but,  as  he 
does  not  name  them,  nor  produce  any 
proof  of  this  substantive  allegation,  I  pass 
it  over. 

The  law  makes  no  provision,  by  summons 
or  otherwise,  by  which  a  commissioner  can 
be  compelled  to  perform  this  duty,  or  be 
punished  for  neglect  of  it.  There  are  two 
judgments  in  the  record,  the  first  for  less 
than  forty  dollars,  the  second  for  less  than 
one  hundred  dollars.  The  fines  are  1,200 
dollars;  and  the  act  inflicts  a  further  pen- 
alty, of  being  liable  to  lose  his  office. 
33  *From   the  records   of  the  general 

court,  it  appears  that  the  appellee 
appeared,  and  was  heard  in  his  defence  on 
the  motion  for  the  first  judgment;  but  that 
he  failed  to  do  so  on  the  second.  No  rea- 
son is  assiirned  for  this  failure  in  the  latter 
instance;  nor  are  wc  informed  what  was 
the  nature  of  the  defence  made  on  the  first 
motion. 

It  is  with  infinite  regret  I  find  myself  com- 
piled to  say  that,  grievous  as  this  penalty 
is,  and  favourable  as  the  deposition  of  Mr. 


(1)  See  KiDcald  ▼.  Cuninffham.  ante.  I. 
(a)  Ber,  Code.  vol.  1.  p.  88& 


Goodwin  is  to  the  appellee,  I  think  we  can- 
not, without  departing  from  principles  long 
established,  and  recently  confirmed,  grant 
the  appellee  that  relief  which  the  decree  of 
the  chancellor  was  calculated  to  afford  him ; 
but  that  that  decree  must  be  reversed  en- 
tirely. 

JUDGE  ROANE  was  of  the  same  opin- 
ion. It  was  a  hard  case;  but  the  decree 
must  be    reversed. 

JUDGE  FLEMING.  This  is,  no  doubt, 
a  very  hard  case  on  the  part  of  the  appel- 
lee; but,  as  it  is  a  question  purely  of  a 
legal  nature,  and  has  been  discussed  and 
decided  in  a  court  of  law,  it  seems  that,  by 
a  number  of  precedents  of  this  court,  he 
is  precluded  from  redress  in  a  court  of 
equity.  Had  he  appealed  from  the  judg- 
ment of  the  general  court,  and  rested  his 
defence  on  the  law  of  the  case,  I  should  . 
probably  have  been  of  opinion  that  it  was 
in  his  favour,  and  that  the  judgment  ought  to 
have  been  reversed ;  but  am  of  opinion  that 
a  court  of  equity  had  no  jurisdiction  of  the 
case;  an^,  therefore,  concur  in  the  opinion 
that  the  decree  be  reversed,  and  the  bill 
dismissed,  with  costs.  (2) 


34       *Flournoy's  Executors  v.  Halcomb. 

Wednesday.  March  IS.  1811. 

Bqnltv  Prsctloe— Concairreot    Jartodlctlon*— RevtoloD 

of  Awsr«to.t— The  power  of  thecoarts  of  equity 
to  revise  awards  Is  concurrent  with  that  of  the 
courts  of  common  law:  but.  if  the  court  of  law 
first  ffet  possession  of  the  subject,  its  decision  is 
bindlnff  on  the  court  of  equity;  unless  new  cir- 
cumstances be  adduced  to  authorize  the  interpo- 
sition of  the  latter. 

The  circumstances  of  this  case,  and  the 
point  decided,  sufficiently  appear  from  the 
following  opinions,  pronounced  on  Friday* 
March  15,  1811. 

Wickham,  for  the  appellants. 

Peyton  Randolph,  for  the  appellee. 

JUDGE  BKOOKE.  Upon  an  examina- 
tion of  the  bill  in  this  case,  it  appears  to 
be  a  naked  attempt  to  reverse,  in  the  court 
of  chancery,  the  decision  of  this  court.  It 
is  not  necessary  to  hunt  up  precedents  to 
establish  the  position  that  a  court  of  chan- 
cery cannot  revise  the  decision  of  a  court 
of  law  upon  the  same  subject  of  controversy, 
where  no  circumstance  is  adduced  to  give 
that  court  jurisdiction.  If  it  were,  I  could 
refer  to  the  case  of  Morris  &  Overton  v. 
Ross,  in  this  court,  (b)  and  the  list  of  cases 
there  cited.  Where  there  is  concurrent  ju- 
risdiction, and  the  court  of  law  first  gets 
possession  of  the    subject,  its    decision    is 


(8)  The  general  assembly,  by  an  act  passed  the 
4th  of  February,  I8I2.  directed  the  penalties  in  ques- 
tion, which  John  Nicholas,  the  appellee  in  this  case, 
was  compelled  to  pay  Into  the  treasury,  to  be 
refunded  to  him:  it  appeariofir  that  he  had  also  paid 
the  sums  due  for  taxes  on  law  process. —Note  in 
Oriffinal  Edition. 

•Equity  Jurisdiction— Jndffmeiit  off  Law  Court.— It  is 
too  well  settled  to  need  a  reference  to  authorities, 
that  equity  cannot  revise  a  decision  of  a  law  court; 
and.  where  there  is  concurrent  Jurisdiction,  and 
the  law  court  first  firets  possession  of  the  subject 
equity  is  bound  by  its  decision.  As  so  holdinfir,  the 
principal  case  Is  cited  in  Head  v.  Muir,  8  Rand.  131. 
See  further, /oo<-no<^  to  The  Auditor  v.  Nicholas.  2 
Munf.  81.  and  notet  in  this  series  of  reports  to  which 
reference  is  there  made. 

tArbitration  and  Award.— See  ffenerally.  mono- 
graphic note  on  "Arbitration  and  Award"  appended 
to  Bassett  V.  Cunningham.  9  Qratt.  084. 

(b)  2  H.  Ai  M.  406. 
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equally  binding-  on  a  court  of  equity.  This 
bill  states  expressly,  that  the  same  defence, 
now  relied  on,  against  the  award,  was  made 
in  the  district  court;  that  it  was  there  over- 
ruled; and,  upon  an  appeal  to  this  court, 
the  judgment  of  the  district  court  was 
afifirmed.  As  to  the  371.  7s.  9d.  not  in- 
cluded in  the  first  award,  the  appellees 
have  now  credit  for  it  on  the  execution.  I 
am  of  opinion,  therefore,  that  the  decree 
be  reversed,  and  the  bill  dismissed. 

JUDGE  TUCKER.  The  appellee,  Hal- 
comb,  in  his  bill  of  injunction,  slates,  that 
Flournoy  having  instituted  a  suit  against 
him  upon  his  bond  for  indemnification  of 
Flournoy,  as  high  sheriff  of  Prince 
35  Edward  county,  whose  deputy  *the 
complainant  was,  a  submission  to 
arbitrators  was  made  by  rule  of  court ;  that 
they  made  their  report  accordingly,  estab- 
lishing a  certain  balance  against  him; 
**tfaat  the  said  report  being  presented  to 
the  district  court  of  Prince  Edward  (where 
the  suit  was  depending)  for  confirmation, 
he,  by  his  attorney,  opposed  the  same, 
upon  the  facts  which  he  now  (in  IKs  bill) 
charges  to  be  true,  namely,  first,  the 
absence  of  a  material  witness,  Ac. ;  never- 
theless, the  district  court  confirmed  the 
award  of  the  arbitrators,  although  he  offered 
to  lay  before  the  court  documents  and 
proofs  to  show  great  injustice,  Ac. ;  that  he 
had  hoped  to  obtain  relief  from  this  court ; 
but  no  special  entry  having  been  made  of 
the  preceding  facts,  and  the  cause  coming 
on  to  be  heard  on  the  naked  record,  the 
court  consisting  only  of  lour  judges,  they 
being  equally  divided,  the  judgment  was 
thereby  affirmed.  The  case  thus  referred 
to  is  reported  at  large  in  2  Call,  433,  from 
which  it  appears  that  the  judges  were  not 
equally  divided,  but  there  was  a  majority 
of  tne  court  who  concurred  in  affirming  the 
judgment.  The  other  grounds  of  complaint 
in  the  bill  appear  to  be  completely  over- 
turned by  the  answer,  and  other  evidence 
in  the  record. 

The  question  whether  a  party,  who  has 
been  once  fully  heard  in  this  court,  in  a 
case  at  law,  shall  be  permitted  to  revise  the 
judgment  of  this  court  by  a  resort  to  a 
court  of  equity,  was  so  fully  discussed  and 
considered,  both  by  the  bar  and  the  court, 
in  the  case  of  Morris  &  Overton  v.  Ross, 
(a)  that  I  cannot  suppose  this  court  will 
hesitate  to  pronounce  the  same  opinion  on 
this  occasion  as  on  that.  Independent  of 
which,  I  should,  on  the  merits  alone,  be 
of  opinion  that  the  chancellor*8  decree  be 
reversed,  and  the  appellee's  bill  dismissed 
with  costs. 

JUDGE  ROANE.  It  is  the  unanimous 
opinion  of  the  court,  (1)  that  the  decree  be 
reversed,  and  bill  dismissed. 


36 


*Han8brough  v.  Baylor. 

Tuesday.  Marcb  12.  1811. 


I.  Bonds— No  Consideration— Rlirhts  of  Bona  Fide  Pur- 
chaser—If  a  bond  be  irlven,  without  any  consider- 
ation, but  to  be  used  as  an  article  of  traffic  to  raise 
money,  the  bona  fide  purchaser  (tho'  at  a  larare 
discount)  of  such  bond,  without  notice  of  the  pur- 
pose for  which  it  was  executed,  is  entitled  to  re- 
cover the  full  amount. 


a.  Same— Purchase  at  Discount— Usury.*— A  fair  pur- 
chase of  a  bond,  at  any  discount,  is  not  usurious. 
See,  accordant,  Kenner  v.  Hord.  8  H.  &  M.  14.  Mus- 
irrove  v.  Olbbs,  1  Dall.  217,  and  Wycoff  ▼.  Ijonff- 
head.  2  Dall.  92. 

A  bill  of  injunction  was  exhibited  by 
John  Baylor  against  Peter  Hansbrough,  to 
stay  proceedings  on  two  judgments  at  law, 
on  the  ground  of  usury;  alleging  that  **the 
complainant,  through  his  agent  authorized 
for  that  purpose,  received  of  the  defendant 
the  sum  of  1,0701.  for  which  it  was  usu- 
riously  agreed,  that  he  should  be  paid  at  a 
future  day  the  sum  of  1,4201.  with  six 
per  cent,  interest  on  the  same  until  fully 
discharged ;  but,  by  way  of  device  to  bar 
the  effect  of  the  statute  against  usury,  the 
complainant  executed  two  bonds,  each  for 
the  sum  of  7101.  made  payable  to  a  third 
person,  and  bj  him  to  be  assigned  over  to 
the  said  Hansbrough,  which  was  accord- 
ingly done,  through  the  assistance  of 
Thomas  R.  Rootes,  Esq.  who  was  made 
the  payee  and  assignor;  that  each  of  the 
said  bonds  was  drawn  payable  with  interest 
from  the  date,  but,  whether  on  demand, 
or  at  a  nominal  period  to  come,  the  com- 
plainant did  not  positively  recollect ;  but 
he  certainly  understood  that  a  reasonable 
time  was  to  be  given,  in  which  arrange- 
ments might  be  made  for  payment;  as  the 
sum  then  received  was  to  be  appropriated 
in  satisfaction  of  urgent  demands  against 
him:  but  the  said  Hansbrough,  notwith- 
standing, by  the  loan  aforesaid,  he  had 
acquired  to  himself  a  net  gain  of  3501.  with 
an  additional  profit  thereon  after  the  rate 
of  six  per  centum  per  annum,  (exclusive  of 
lawful  interest  on  the  1,0701. )  further  to 
harass  and  aggrieve  the  complainant,  and 
without  giving  that  indulgence,  either  ver- 
bally expressed,  or  mutually  understood 
between  them,  (and  which  most  cogently  in- 
duced the  complainant  to    make  the  sacri- 


(a)  2H.  &M.  406. 

(1)  JUDGi  Flbming  did  not  sit  In  this  case. 


*BoimIs— Notes— Purchase  at  Discount— Usury.— An 

ordinary  note  or  bond  may  be  purchased  at  a 
greater  discount  than  the  lesral  interest,  without 
Imputations  of  usury,  although  such  bond  or  note 
be  driven  for  accommodation,  the  purchaser  beiuflr 
iffuorant  of  that  fact.  Judge  Coaltbr  in  Whitworth 
V.  Adams,  5  Rand.  886.  In  this  same  case.  Judgk 
Cabr  (at  p.  858)  dlstlnsrulshes  the  principal  case 
from  the  case  at  bar. 

In  GrlfiTsby  v.  Weaver,  5  Leiffh  212.  the  principal  case 
is  cited  as  authority  for  the  proposition  that  a  man 
may  lawfully  purchase  a  bona  Me  bond  at  a  dis- 
count. 

And.  in  Gordon  v.  Dooley,  10  Fed.  Cas.  785,  it  is 
said:  *'A  man  may  purchase  l)ond8  or  negotiable 
paper  in  the  market  at  any  discount,  whether  they 
were  manufactured  for  sale  or  not,  and  not  be 
gMiity  of  usury:  Ilansbrouohv.  Bavlor,  2  Mnnf.  SO: 
Taylor  v.  Bruce,  Gilmer.  42;  Whitworth  v.  Adams, 
5  Rand.  888;  and  the  same  is  held  In  many  other 
cases.  Nay,  more,  he  may  sell  property  srreatly 
above  its  market  value,  knowlnsr  that  the  purchaser 
intends  selllnfir  It  asraln  at  Its  market  value  for  the 
purpose  of  raisinfir  money,  and  the  sale  will,  not  be 
usurious  if  it  is  a  sale.  Selby  v.  Morgan,  8  Leiffh  577: 
and  Brockenbrouffh  v.  Spindle.  17  Gratt  21.  But  if 
such  sale  is  accompanied  by  a  loan  of  money  as 
part  of  the  tran.Hrictiou,  the  whole  is  usurious. 
Bank  v.  Strlbllnff.  7  Lelffh  26." 

On  this  subject,  the  principal  easels  also  cited  in 
Taylor  v.  Hollo  way,  GUm.  42, 66. 67. 98,  and  foot-noUx 
font-note  to  Brummel  v.  Enders,  18  Gratt.  878. 

For  further  information  on  this  subject,  see  mono- 
flraphic  note  on  "Bonds"  appended  to  Ward  v. 
Churn,  18  Gratt.  801 :  monographic  note  on  "Usury" 
appended  to  CofCman  &  Bruffy  v.  Miller,  26  Gratt. 
608:  monographic  note  on  "Bills,  Notes  and  Checks'* 
appended  to  Archer  v.  Ward,  9  Gratt.  622. 

In  regard  to  the  liability  of  the  assi«rnor  of  a  bond 
or  other  instrument  not  negotiable,  the  principal 
case  was  cited  in  Hopkins  ▼.  Richardson,  0  Oratt. 
486. 
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fice,)  soon  after  instituted  anits  on  the 
bonds,  and  obtained  jndgments,  &c. ;  that 
the  complainant  could  not  be  relieved 
against  the  said  usurious  contract, 
37  but  from  the  discovery  on  *oath  by 
the  said  Hansbrough,  which  he  there- 
fore prayed,"  Ac. 

The  defendant  filed  his    answer,    setting 
forth  ''that  Thomas  R.  Rootes  came  to    his 
house,  about  the   latter    end   of    1801,    and 
proposed  to  sell  two  bonds,  (without  at  first 
naming  the  obligors, )  at  a  discount   of   25 
per  cent,  that   he  afterwards  showed    the 
bonds;  when  they  appeared  to  be   executed 
by  Baylor ;  the  one  for  7001.  dated  20th   of 
September,  1801,  payable  on    demand,    the 
other  for  7271.  payable  the  10th  of  Decem- 
ber following;  and  not  such  bonds  as  were 
in  the   bill    mentioned;    that    these    bonds 
were   regularly,    to   appearance,     executed 
by  the    complainant    to    the    said    Rootes, 
who,  of  course,  had  a  property  in  them,  as 
the  defendant  supposed ;  that,    considering 
bonds  as  a   proper  subject  of  traffic,    and 
knowing  that  the  best  men  in  the    country 
had  not  scrupled  to  purchase   them  at   less 
than  their  nominal  amount,  (holding  it,  as 
they  seem  to  do,  more   fair   to   appreciate, 
and  deduct   for,    the   risks   of   insolvency, 
the  trouble,  the  expenses,  and    hazards  of 
lawsuits  and  collections,  than    to    purchase 
at  an  under  value  any  other  property  capa- 
ble of  immediate    enjoyment, )    he    neither 
felt  or  expressed  any  reluctance  at    treat- 
ing with  the   said  Rootes  for  the    purchase 
of  the  bonds ;  yet  that  treaty  was  not  of  his 
own  seeking :  the  defendant  purchased    the 
said  bonds  from  the  said  Rootes  for  the  sum 
of  1,0701.  5s.  which  he  settled  with  the  said 
Rootes:  he  could  not  say   what   the   under- 
standing oi  the  complainant  was  al)out  time, 
as  he    knew    him    not,    as    a    contracting 
party,    or    as    interested    in    the   contract 
made  by  the  said  Rootes  with  the  defendant ; 
but  the  defendant  knew  that    he    gave    no 
promise  that  he  did  not  perform ;  he  denied 
that  Rootes   treated   or  contracted    in    the 
character  of   agent    for    the    complainant, 
or  that  Rootes,  or  any  other  person,    gave 
the  defendant  the    least    reason  to   believe 
that  he  was  not  a  bona  fide  obligee   of   the 
bonds',  until  some  time   after   the   contract 
had  been  completed ;  when  the  defend- 
38       ant  was  ^informed  that  the  complain- 
ant had  issued  these  bonds  to  be  sent 
into  market,  for    the    purpose    of   raising 
what  money  they  would  bring,  and  that,  in 
the  sale,  Mr.    Rootes   was  a  mere   private 
agent  of  the  complainant ;  and  the  defend- 
ant solemnly  declared  that,  if  he  had  known 
of  that  circumstance  before  the  completion 
of  bis  contract,  he    would    not   have   been 
concerned  in  the  purchase :    he   utterly  de- 
nied the  usury  charged  upon  him ;  averring 
that  the  contract  was  not  a  device  to  evade 
the  statute  against  usury,    or    intended  to 
cover,  or  conceal    any    other*  transaction ; 
that  there  never   was  any   loan   from    him 
to  the  said  Bavlor,  or  any  contract  between 
them,   directly  or   indirectly,    further,     or 
otherwise,  than  as  declared  in  this  answer ; 
and  that  he  had  not  the   most   distant  sus- 
picion that  his   purchase  was   morally,    le- 
gally, or  equitably  exceptionable." 

This  answer  was  supported,  in  all  its  ma- 
terial parts,  by  several  depositions,  and 
contradicted  by  none. 


The  late  chancellor  for  the  Richmond 
district  being  of  opinion  ''that  the  bonds 
were  usurious,  against  the  form  of  the  act 
of  the  general  assembly,  to  amend  the  act 
against  usury,  and  a  shift,  past  between 
the  parties,  relative  to  the  loan,"  .adjudged 
and  decreed  that  the  injunction,  awarded, 
&c.  be  perpetual,  except  as  to  1,0701. ; 
from  which  decree  the  defendant  appealed 
to  this  court. 

Wickham,  for  the  appellant. 

The  Attorney-General,  for    the  appellee. 

Thursday,  March  14th.  By  the  whole 
Court,  (consisting  of  JUDGES  FI^KMING, 
ROANE,  TUCKER  and  BROOKE,)  the  de- 
cree was  reversed,  and  bill  dismissed,  with 
costs. 

The  following  opinions  were  pronounced 
by  JUDGES  TUCKER  and    FLEMING. 

JUDGE  TUCKER  (after  stating  the  case) 
observed,     this     answer     (which    is 

39  rather  supported  by  the  testimony)  *is 
not  any  where  impugned  or  con- 
tradicted in  the  record.  It,  therefore, 
must  prevail,  being  perfectly  respon- 
sive to  every  allegation  m  the  bill.  Had 
those  allegations  been  proved,  I  should 
have  felt  no  doubt  that  the  transaction  was 
a  shift  to  avoid  the  statute  of  usury,  and, 
consequently,  within  the  words,  as  well  as 
the  true  intent  and  meaning  thereof.  For 
I  concur  with  Lord  Mansfield,  that,  '  'in 
all  questions,  in  whatever  respect  repug- 
nant to  the  statute,  we  must  get  at  the  na- 
ture and  substance  of  the  transaction  ;  the 
view  of  the  parties  must  be  ascertained,, 
to  satisfy  the  court  that  there  is  a  loan, 
and  a  borrowing;  and  that  the  substance 
was  to  borrow  on  the  one  hand,  and  to  lend 
on  the  other;  and  where  the  real  truth  is 
a  loan  of  money,  the  wit  of  man  cannot 
find  a  shift  to  take  it  out  of  the  statute. "(a) 

If  the  bill  and  answer  in  this  case  be  both 
true,  (as  is  possible  from  the  manner  in 
which  tRe  transaction  was  conducted,) 
whatever  might  have  been  Baylor's  inten- 
tion, Hansbrough  was  ignorant  of  it;  and 
though  the  former  might  have  intended 
to  borrow,  even  upon  usury,  the  latter 
seems  only  to  have  intended  to  make  a  fair 
purchase,  instead  of  a  loan.  That  the  depo- 
sition of  Mr.  Rootes,  the  agent  employed 
by  Mr.  Baylor  on  this  occasion,  was  not 
taken  in  this  cause,  although  upon  the  spot, 
is  to  me  convincing  proof  that  he  could  not 
have  contradicted  the  answer  of  Hans- 
brough. I  am  therefore  for  reversing  the 
chancellor's  decree,  and  dismissing  the  bill 
with  costs. 

JUDGE  FLEMING.  Although  I  am 
strongly  prepossessed  against  usurious  con- 
tracts, in  whatever  form  they  may  appear, 
it  seems  to  me  that  this  case  is  not  within 
either  of  our  acts  of  assembly  against 
usury.  The  transaction  appears,  as  well 
from  sundry  depositions,  as  from  the  an- 
swer of  the  appellant,  which  is  in  no  in- 
stance contradicted,  to  have  been  fair  and 
upright,  without  any  knowledge,  or  suspi- 
cion   in    him,  that    the    bonds    were 

40  ^executed  merely  for    the  purpose    of 
traffic.     The  contract  was  not   of    his 

own  seeking,  but  pressed  upon  him  by 
the  friend  and  agent  of  Mr.  Baylor;  con- 
cealing,   from    him,    for   whose     use    the 


(a)  Floyer  v.  Edwards,  Cowp.  114. 
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moaej  was  to  be  applied ;  and  it  is  every 
day*s  practice  tb  purchase  bonds  at  a  dis- 
count, without  blame  or  censure  on  the 
purchasers. 

I  am  therefore  of  opinion  that  the  de- 
cree is  erroneous,  and  ought  to  be  reversed, 
and  the  bill  dismissed  with   costs. 


King  V.  Newman. 

Wednesday.  March  20, 1811. 

nortffag»--CoiMlltloiuil   Sale— How     Dfstingvljhed.*— 

Whether  a  contract  is  a  mort^affe.  or  a  condl- 
tlooalsale.  "depends  on  the  whole  circumstances 
of  the  contract,  and  not  the  mere  written  evidence 
of  it:'*  the  great  point  to  be  considered  beioflr, 
whether  the  parties  intended  to  treat  of  a  par- 
chase,  and,  contemplating  the  value  of  the  com- 
modity, lljced  the  price:  or  whether  the  object  was 
a  loan  of  money,  and  a  secarity,  or  pledge,  for  re- 
payment. 
Sune— SMne.— The  former  was  the  case  In  Chapman 
V.  Turner,  1  Call.  280:  the  latter  in  Rose  v.  Norvell. 
I  Wash.  14,  and  Robertson  v.  Campbell  &  Wheeler, 
2Call,421~-M8. 

The  question  in  this  case  was  whether 
the  contract,  between  Henry  Newman  and 
William  King,  relative  to  a    tract   of    land 


*Mortir«ge— Condltioiuil  Sale- How  DlstlniraUhed.— 

It  is  often  a  nice  and  difficult  question  to  draw  the 
line  between  mortgages  and  conditional  sales.  But 
the  great  desideratum  which  tbe  Court  of  Appeals 
of  Virginia  has  made  the  ground  of  their  decision. 
Is  whether  the  purpose  of  the  parties  was  to  treat 
of  a  purchase,  the  value  of  the  commodity  contem- 
plated, and  the  price  fixed;  or  whether  the  object 
was  a  loan  of  money,  and  a  security  or  pledge  for 
the  repayment!  nteuded.  As  adopting  this  rule  laid 
down  by  Judge  Pbndlbton  in  Robertson  v.  Camp- 
bell. 2  Call42i,  the  principal  case  is  cited  in  Earp  v. 
Boothe,24  0ratt  808. 

The  circumstance,  that  there  were  negotiations 
pending  for  a  loan,  or  the  admission  by  the  grantee, 
that  he  loaned  tbe  money  to  the  grantor,  is  a  strong 
circumstance  to  show,  that  the  real  transaction  was 
a  mortgage,  and  not  a  conditional  sale.  Davis  v. 
Demming,  12  W.  Va.  288.  citing  the  principal  case  as 
authority. 

See  tbe  principal  case  also  cited  with  approval  on 
this  subject  in  Hyde  v.  Nick.  6  Leigh  843:  Moss  v. 
Green,  10  Leigh  872:  Kilnck  v.  Price.  4  W.  Va.  9. 

See  further,  monographic  no^«  on  "Mortgages"  ap- 
pended to  Forkner  v.  Stuart.  6  QratL  197.  and  foot- 
notes to  cases  in  this  series  of  reports  there 
collected. 

Same— Same— Psrol  Bvidence.  — it  has  been  fre- 
quently  decided  that  parol  evidence  may  be  re- 
ceived to  prove  that  a  deed  absolute  upon  its  face 
Is  in  truth  a  mqrtirage.  and  this  is  upon  tbe 
principle  that  it  is  competent  to  prove  by  parol 
testimony  the  express  or  agreed  conditions  upon 
which  the  legal  title  is  acquired.  Walraven  v. 
Lock.  2  Pat.  &  H.  652.  citing  the  principal  case: 
Ross  V.  Norvell,  1  Wash.  19;  Robertson  v.  Camp- 
bell, 2  Call  421:  Thompson  v.  Davenport,  1  Wash. 
125:  Dabuey  v.  Green,  4  Hen.  &  M.  101.  To  the 
same  effect,  the  principal  case  was  cited  in 
Suavely  v.  Pickle,  SO  GratL  31. 

And  in  Davis  v.  Demming.  12  W.  Va.  282,  it  is  said: 
"Parol  evidence,  the  declarations  and  conduct  of 
tbe  parties  at  the  time  of  the  transaction  or  subse- 
quently, as  well  as  all  the  circumstances  attending 
or  surrounding  the  same  are  received  to  show, 
whether  the  transaction  was  a  conditional  sale,  or 
mortgage:  and  this  lb  done  though  the  deed,  or  bill 
of  sale  be  absolute  on  Its  face.  Robertson  v.  Camp- 
bell, 2  Call  421 :  A'ina  r.  Newman,  2  Sfunf.  40:  Lamb  v. 
Shears.  I  Wend.  437:  Horner  v.  Kiteltas,  4(JN.  Y.  flOS." 
To  this  same  point,  the  principal  case  Is  cited  in 
Hoffman  v.  R>an,  21  W.  Va  429. 

The  fact,  that  by  the  papers  executed  no  right  of 
redemption  exists,  will  be  considered  a  matter  of  no 
importance,  if  It  is  shown  satisfactorily  by  proof  or 
by  the  surrounding  circum.stances.  that  a  security 
or  pledge  for  a  debt  was  intended:  for  a  party  Is 
never  allowed  to  take  from  his  debtor  by  any  form 
of  contract  his  right  to  redeem.  Davis  v.  Demming. 
12  W.  Va.  282;  Lawrence  v.  DuBols,  10  W.  Va.  460,461; 
Hoffman  v.  Ryan.  21  W.  Va.  429,  480. 

See  furtber./oo<-fio<«  to  Snavely  v.  Pickle,  29  Gratt 
81;  monographic  fio^f  on  "Mortgages"  appended  to 
Forkner  v.  Stuart,  6  Gratt.  197:  monographic  fwte 
on  "Evidence**  appended  to  Lee  v.  Tapscott,  2  Wash. 


in  Wythe  connty,  was  to  be  considered  by 
a  court  of  equity  as  a  conditional  sale,  or 
a  mortgage,  and  it  was  decided  to  have 
been  a  mortgage,  conformably  to  the 
principles  laid  down  by  Pendleton,  Presi- 
dent, in  the  case  of  Robertson  v.  Camp- 
bell Sl  Wheeler,  2  Call,  429. 

The  bill  was  filed  in  the  county  court 
by  Newman  against  King,  praying  relief 
against  a  judgment  in  ejectment  obtained 
by  the  latter. 

The  grounds  of  equity  stated  were,  that 
about  the  year  1783,  a  certain  Georg^e 
Perry  obtained  a  certificate  from  the  com- 
missioners, appointed  for  settling  claims 
to  lands  on  the  western  waters,  for  135 
acres  of  land,  lying  in  the  county  of  Mont- 
gomery, (now  Wythe,)  which  certificate, 
and  the  land  located  thereon,  was,  in  the 
year  1786,  purchased  by  the  plaintifiF,  (who, 
it  seems,  was  then  living  on  the  land,  and 
had  contested  Perry's  right  before  the 
commissioners,)  for  the  consideration  of 
sixty  pounds  payable  in  horses;  that  he, 
thereupon,  applied  to  William  Kinir,  the 
defendant,  to  let  him  have  horses  to  pay 
part  of  said  sum,  to  which  King* 
41  agreed,  on  condition  *that  the  certifi- 
cate should  be  lodged  in  his  hands,  as 
a  security  for  payment  of  the  price  of 
the  horses  so  furnished  by  him ;  that,  in 
consequence  of  this  agreement,  the  plain- 
tiff received  of  the  defendant  two  horses, 
amounting  in  value  to  forty-five  pounds, 
which  sum,  it  was  agreed,  the  plaintiff 
should  pay  the  defendant  at  the  end  of 
twelve  months  from  the  date  of  said  agree- 
ment, with  interest  thereafter,  in  case 
of  failure  of  payment;  that  King  in- 
sisted upon  an  assignment  of  the  cer- 
tificate ;  and  the  plaintiff,  being  ignorant 
and  illiterate,  and  not  conceiving  that 
an  assignment  would  in  this  case  injure 
him,  or  srive  any  interest  to  King* 
in  the  land,  did,  by  an  endorsement 
upon  the  said  certificate,  assign  it 
to  him ;  though  no  assignment  of  it  had 
ever  been  made  to  himself ;  that  the  defend- 
ant afterwards,  by  some  means  unknown 
to  the  plaintiff,  obtained  a  grant  on  said 
certificate  in  his  own  name,  instituted  an 
action  of  ejectment,  and  obtained  a  judg- 
ment   for  the  land. 

The  prayer  of  the  bill  was,  therefore,  that, 
by  a  decree  of  the  court,  the  defendant  be 
compelled  to  convey  the  said  land  to  the 
plaintiff,  on  his  paying  him  the  sum  of 
forty-five  pounds,  and  interest. 

The  terms  of  the  agreement  were  stated 
differently  in  the  answer;  the  defendant 
alleging  that  the  plaintiff  came  to  him, 
and  proposed  a  conditional  sale  of  the  land ; 
'*that  is  to  say,  that,  if  the  respondent 
would  let  him  have  451.  in  horses,  the  re- 
spondent should  have  the  land  for  that  sum, 
(as  the  plaintiff  was  himself  unable  to  pay 
for  it,)  unless  the  plaintiff  should  pay  the 
respondent,  in  twelve  months,  the  said  451. 
in  money ;  in  which  case  the  sale  to  the 
respondent  was  to  be  void."  He  farther 
stated,  Ihat  '^the  money  not  having  been 
paid  him  in  twelve  months,  he  considered 
the  land  his  own ;  but,  contemplating  his 
bargain  as  not  very  advantageous,  and  con- 
sidering the  situation  of  the  complainant, 
who  is  poor,  and,  at  the   time  of  the   bar- 
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^ain,  lived,  and  still  lives,  on  the  land,  he 
repeatedly  offered  to  take  the  451.  and 
42  interest,  *for  the  same ;  bnt  the  com- 
plainant never  complied  with  any  of 
those  proposals. ' ' 

A  namber  of  depositions  were  taken ;  by 
which,  in  general,  the  statement  in  the 
bill  was  supported.  It  also  appeared  that, 
in  the  vear  1796,  the  defendant  having 
threatened  to  tnrn  the  plaintiff  out  of  pos- 
session, the  plaintiff  agreed  to  give  him 
the  sum  of  one  hundred  and  eighty  pounds  in 
the  fall  of  the  same  year,  and,  if  he  failed 
in  such  payment,  to  quit  claim  to  the  land ; 
but  this  agreement  was  not  mentioned  in 
the  answer. 

The  county  court  decreed  according  to  the 
prayer  of  the  bill;  and  that  decree  was 
affirmed  by  the  superior  court  of  chancery 
for  the  Staunton  district;  whereupon  the 
appellant  again  appealed  to  this  court. 

Hay,  for  the  appellant. 

Call,  for  the  appellee. 

Monday,  March  25th.  The  president  pro- 
nounced the  unanimous  opinion  of  the 
court,  that  the  contract  was  properly  con- 
sidered a  mortgage,  and  that  the  deceee  be 
affirmed. 


Goodwin  and  Others,  Executors,  Widow, 
and  Devisees  of  Matthew  Mayes,  De- 
ceased, V.  Miller  and  Others. 

Thursday.  Marcli  28, 1811. 

Decraes— Intorlocntory-WhAt  ConstitiitM.*— A  de- 
cree empowerinsr  an  executor,  for  payment  of 
debts,  to  sell  tlie  lands  of  his  testator,  and  report 
bis  proceedlDfiTs,  In  execution  thereof,  to  the  court 
is  not  flnal,  but  interlocutory. 
See  The  President,  Ac.  of  William  and  Mary  Col- 
lege ▼.  Hodffson  and  others,  and  Fairfax  ▼. 
Muse's  Ex'rs,  S  H.  A  M.  A57. 
See  also  Allen  v.  Belches  and  others,  id.  50S. 

In  this  suit,  brought  by  certain  credit- 
ors of  Matthew  Mayes,  deceased,  to  sub- 
ject the  lands,  devised  by  him,  in  the 
possession  of  the  devisees,  the  late  judge  of 


•I>ccr«es-When  Intarlocntory— When  Pinal  —It  will 
be  seen  from  an  examination  of  the  numerous 
dedsionson  the  subject  of  the  finality  of  decrees,  in 
reference  to  appeals,  bills  of  review,  etc.  that  they 
have  all  been  founded  upon  the  idea  that  a  decree 
is  not  final  unless  the  cause  itself  has  been  thereby 
termlJiated  in  the  court  below.  Tbus,  thouffh  a  de- 
cree decides  upon  the  question  of  title,  or  otherwise 
settles  the  principles  of  the  cause,  Younff  v.  Skip- 
with.  8  Wash.  900:  Bowyer  v.  Lewis.  I  Hen.  &  M.  868- 
thoQgh  it  dismisses  the  plaintiff's  bill  as  to  one  of 
two  separate  subjects  of  controversy,  and  as  to  the 
other  also  determines  the  riirhts  of  the  parties,  Tem- 
Pleman  v.  Steptoe,  1  Munf.  380— though  a  decree  nUi 
directs  that  the  tract  of  land  in  the  bill  mentioned 
be  surveyed  and  part  thereof  allotted  to  the  plain- 
tiff, and  that  the  defendant  shall  execute  to  him  a 
conveyance  for  such  part,  and  pay  the  costs  of  the 
salt.  Aldridflre  ▼.  Giles,  8  Hen.  &  M.  ISd-tbouffh  the 
decree  directs  the  defendant  to  pay  to  the  plaintiff 
hires  to  be  ascertained  by  commissioners,  and  to 
deliver  up  the  property  to  be  sold  by  the  commis- 
sioners, and  the  proceeds  applied  to  payment  of  the 
plaintiff's  claim  and  the  cost  of  suit,  and  the  resi- 
due, if  any.  to  be  paid  to  the  defendant,  Mackey  v. 
Bell  8  Munf.  523,— though,  at  the  suit  of  creditors 
against  execu  tors  and  devisees,  it  empowers  the 
executors  to  sell  such  of  the  lands  held  by  the 
devisees,  as  after  application  of  the  teMtator's 
foods  and  credits,  shall  be  necessary  for  the  pay- 
ment of  his  debts,  Goodwin  v.  Miller,  2  Man/.  48- 
thouffh  it  awards  to  the  plaintiff  his  principal 
money,  interest,  and  costs.  If  it  directs.  In  the  event 
of  an  unproductive  execution,  that  certain  trust 
property  shall  be  delivered  by  the  defendant  to  the 
marshal  to  be  sold,  and  the  proceeds,  after  deduct- 
ing a  sum  to  be  deposited  for  another,  to  be  applied 

to  the  satisfaction  of  the  plaintiff.  Hill  y.  Fox,  10 


the  superior  court  of  chancery  for 
43  the  Richmond  district,  on  Mhe  20th  of 
May,  1805,  decreed  as  follows:  "The 
court,  being  of  opinion  that  the  lands, 
whereof  the  testator  Matthew  Mayes  was 
seised  at  the  time  of  his  death,  are  by  his 
testament  made  subject  to  payment  of  his 
debts,  doth  empower  the  defendants,  who 
are  executors  thereof,  if  not  before  empow- 
ered, to  sell  such  of  the  said  lands  as, 
after  application  of  the  testator's  goods  and 
credits,  shall  be  necessary  to  the  payment 
of  his  debts,  and  report  their  proceedings, 
in  execution  of  this  decree,  to  the  court." 
From  this  decree  the  chancellor,  in  vaca- 
tion, granted  an  appeal:  but  it  appearing 
to  this  court,  on  inspecting  the  record, 
'*that  the  said  appeal,  haying  been  al- 
lowed from  an  interlocutory  decree,  in  time 
of  vacation,  was  improvidently  granted," 
it  was  ordered  that  the  same  be  dismissed, 
and  that  the  cause  be  remanded  for  further 
proceedings.  

Heffner  v.  Miller  and  Others. 
Monday.  March  85, 1811. 

I.  Chancery  Practice— Answer— Weight  as  Bvldciice.t 

—The  testimony  of  one  witness  is  not  sufficient  to 

outweiffh  an  answer  denyiuff  the  allegations  of  a 

bill. 

See  Maupln    ▼.    Whitinff,    1   Call,  324:   Pryor  y. 

Adams,  id.  890:  Beatty  v.  Smith  &  Thompson,  8 

H.  &  M.  895.  accordant. 
See  also,  Paynes  v.  CX>les,  1  Munf.  878. 
a.  Appellate  Practlcfr-Pallare  to  Direct  BUI  Dlsiiilased.t 
—If,  in  a  decree  of  a  superior  court  of  chancery, 
reversing  that  of  a  county  courL  there  be  no  error 
but  an  omission  to  direct  the  bill  to  be  dismissed, 
the  court  of  appeals  will  affirm  the  decree,  and 
add  the  proper  direction. 
See  Mantz  v.  Hendley,  8  H.  &  M.  817, 818,  and  Ellzey 

V.  Lane's  £x*x,  id.  594. 

The  circumstances  of  this  case  (which 
was  an  appeal  from  the  superior  court  of 
chancery  for  the  Staunton  district,  and 
turned  chiefly  on  the   weight   of   evidence) 


Leiffh  687--thonffh,  in  a  mortff afire  suit,  it  forecloses 
the  mortfirare.  and  directs  the  sale  of  the 
property,  Fairfax  v.  Muse,  2  Hen.  AM.  668:  Ellzey  v. 
Lane.  8  Hen.  &  M.  698:  Allen  v.  Belches.  8  Hen.  &M  695 
—yet,  in  all  these  cases,  the  decree  Is  only  interlocu- 
tory, if  somethlnir  yet  remains  to  be  done  in  the 
cause,  and  so  the  parties  are  not  put  out  of  court. 
For,  DO  decree  is  final  where  the  judicial  action  of 
the  court  In  the  cause  has  not  been  exhausted :  not 
that  the  decree  should  respond  to  all  the  questions 
In  controversy,  but  a  decree  Is  never  flnal  if  some- 
thing remains  to  be  done  in  the  caune  to  render  it 
effectual.    Cocke  v.  Qilpin,  1  Rob.  20.  21. 

On  the  subject  of  the  finality  of  the  decrees, 
the  principal  case  Is  also  cited  with  approval 
In  Royall  v.  .Johnson,  1  Rand.  427:  Manion  v. 
Fahy,  Jl  W.  Va  498:  foot-note  to  Flemlnar  v. 
BollinflT.  8  Oratt.  298  (contalnlnsr  an  extract  from 
Manion  v.  Fahy,  11  W.  Va.  493) :  State  v.  HayH.  80  W. 
Va.  120.  8  S.  E.  Rep.  184  See  further,  monoarraphlc 
note  on  •*Decrees"  appended  to  Evans  ▼.  Spurgin, 
II  Gratt.  615. 

tChancery  Practice— Answer— Weight  as  Evidence. 
—The  old  rule  In  equity,  that,  where  a  matter  of 
fact  is  directly  put  In  issue  by  the  answer,  the  evi- 
dence of  two  witnesses  is  required  as  the  foundation 
of  a  decree,  has  been  modified  In  modern  practice. 
But  a  Blnsrle  witness  Is  still  Insufflclent  He  must  be 
corroborated  either  by  additional  testimony  or  by 
circumstances,  before  a  decree  can  be  entered  for 
the  complainant  Powden  ▼.  Johnson.  19  Fed.  Cas. 
1210.  citlnfiT  principal  case. 

See  further,  monofirraphic  note  on  "Answers  in 
Equity  Pleadlnfir"  appended  to  Tate  v.  Vance.  27 
Gratt.  571. 

tAppellate  Practice.— In  Handly  v.  Snodfirrass,  9 
Leltfh  494.  the  decree  of  the  lower  court  was  affirmed 
with  costs,  the  appellate  court  correcting  an  error 
therein,  upon  the  authority  of  the  principal  case. 

See  firenerally,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Turnpike 
Co.,  1  Rob.  288. 


311 


2  MUNF. 


VxHOiMiA  RSPORT89  Annotated. 


are  snfiSciently  set  forth  in  the  f olio  win  gf 
opinion  of  Judge  Tucker. 

After  argument,  by  Williams,  for  the.  ap- 
pellant, and  Wickham,  for  the  appellees, 
the  judges,  on  Thursday,  March  28th,  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  The  chancellor's  de- 
cree is  perfectly  correct;  except  that  the 
bill    should     have      been    dismissed, 

44  ^instead     of    merely    reversing     the 
decree  of  the  county    court. 

JUDGE  TUCKER.  John  Codery,  the 
elder,  in  1752,  made  an  entry  in  I^ord  Fair- 
fax's office  for  a  tract  of  land  in  Frederick 
county,  which  was  purveyed  for  him  the 
same  year ;  but,  before  he  obtained  a  grant, 
he  died,  leaving  a  widow,  and  one  son. 
The  widow  intermarried  with  one  Boon ; 
and,  with  her  son,  an  infant,  removed  with 
him  to  some  remote  part  of  the  state.  In 
1772,  she  returned  to  Frederick,  (being  still 
married,  and  her  son  still  an  infant,)  and, 
while  there,  entered  into  a  bond  to  Covey 
and  Crumpton,  in  the  penalty  of  201.  with 
condition  as  follows:  **That  if  the  above 
bound  Hannah  Boon  (her  husband  George 
Boon  not  here  present)  doth  come  here  in 
November,  1774,  and  give  his  bond  that  his 
wife,  her  son,  John  Codery,  shall  sign  a 
clear  deed,  or  whomever  may  be  the  heir  of 
a  certain  plantation,  containing,  &c.  or, 
upon  failure,  if  the  above  bound  Hannah 
Boon,  or  her  heirs,  or  executors,  shall  pay 
to  the  obligees  ten  pounds,  now  paid  to  the 
said  Hannah,  with  lawful  interest  from  the 
date  of  the  bond,"  then  the  obligation  to 
be  void,  Ac.  The  obligees  took,  or,  as  it 
would  seem,  already  had,  possession  of  the 
land ;  and  the  appellant,  Heffner,  derives 
his  claim  from  them,  as  assignee  of  the 
above  bond  for  valuable  consideration.  The 
bill  states,  that  Codery,  the  son,  came  to 
this  country  in  1782,  and,  while  there, 
agreed  to  ratify  and  confirm  the  sale  of  the 
land  made  by  his  mother,  and  received  a 
further  part  of  the  purchase-money,  agreed 
to  be  paid,  and  took  a  bond  from  Covey 
and  Crumpton  for  the  residue;  (notwith- 
standing which,  he  afterwards  sold  to 
Askew,  under  whom  Miller  claims;)  and 
charges  Askew  and  Miller  with  notice,  &c. 
Codery,  in  his  answer,  admits  the  bond  of 
his  mother;  but  denies  that  anything  was 
paid  to  her,  in  consequence  of  the  agree- 
ment; believes  a  rifle  gun  was  sent  him; 
but  he    understood    it    was    as    some 

45  *small  consideration   for  the  previous 
use   of  the  land ;  that  he  went,  when 

of  age,  into  Berkeley  county,  and  applied  to 
Covey,  and  offered  to  ratify  his  mother's 
contract,  if  the  money  was  then  paid  him ; 
or  he  would  take  horses ;  but  could  not  ob- 
tain payment  in  either  mode,  and,  after 
waiting  some  time,  sold  to  Askew. 

Miller  having  obtained  a  grant,  brought 
an  ejectment  for  the  land,  and  recovered. 
The  county  court  enjoined  the  judgment. 
Upon  an  appeal  to  the  court  of  chancery  at 
Staunton,  that  decree  was  reversed. 

One  witness  swears  that  Codery,  on  his 
return  to  Berkeley,  made  his  house  his 
home;  that  he  said  he  was  willing  to  con- 
hrm  his  mother's  sale,  if  the  purchase- 
money  was  paid  him :  and  afterwards 
informed    him    that   Covey  and    Crumpton 

-^d    paid    him    every    farthing.     This,    I 


think,  is  the  only  witness  who  contradicts, 
the  answer  of  Codery ;  and  the  testimony 
of  several  others  appears  rather  to 
strengthen  than  impugn  it. 

There  certainly  was  no  legal  or  moral 
obligation  upon  John  Codery,  the  son,  to 
give  up  his  lands,  (a  tract  of  330  acres,)  in 
consequence  of  any  thing  that  appears  in 
this  case.  The  bond  of  his  mother,  then  a 
feme  covert,  could  not  bind  him,  even  as- 
her  heir,  bad  she  left  him  an  estate  in 
lands.  The  price  (if  the  ten  pounds  she  i» 
said  to  have  received  were  the  price  of  the 
land)  was  very  inadequate,  and  the  alter- 
native condition,  to  pay  the  money  back, 
with  interest,  on  failure  to  make  a  deed, 
would  have  left  him  an  election,  even  if  he 
had  been  bound  (as  heir  to  his  mother)  by 
the  bond.  It  therefore  formed  no  ground, 
or  consideration,  in  law  or  equity,  for  hia 
alleged  confirmation  of  the  bargain ;  and 
as  he  positively  denies  in  his  answer  (which 
is  not  disproved)  having  received  any  pay- 
ment whatever  from  Covey  and  Crumpton, 
I  think  he  was  at  full  liberty  to  act  as  he 
did.  Heffner  was  a  purchaser  with  notice 
of  the  defect  of  title  of  those  under  whom 
he  claims ;  having  taken  an  assignment  of 
the  bond.  I  have,  therefore^  no  doubt 
46  that  *^the  chancellor's  decree  ought  to 
be  affirmed,  so  far  as  it  goes.  But  I 
think  he  should  have  proceeded  to  dissolve 
the  injunction,  (which  the  county  court 
had  decreed  to  be  perpetual,)  and  the  bill 
to  be  dismissed.  With  this  amendment,  I 
am  of  opinion  that  the  decree  be  affirmed. 

JUDGES  ROANE  and  FI^EMING  con- 
curred. 

The  following  was  entered  as  the  opinion 
of  the  court :  *  *That  there  is  no  error  in  the 
decree  of  the  superior  court  of  chancery  re- 
versing the  decree  of  the  said  county  court 
with  costs;  therefo'-e,  it  is  decreed  and  or- 
dered that  the  same  be  so  far  affirmed,  and 
that  the  appellant  pay  to  the  appellees,  be- 
ing the  parties  substantially  prevailing, 
their  costs  by  them,  Ac. ;  but  this  court  is 
further  of  opinion  that  the  said  superior 
court  of  chancery  erred  in  not  dismissing- 
the  appellant's  will;  and,  this  court  pro- 
ceeding to  make  such  decree  as -the  said 
superior  court  of  chancery  ought  to  have 
pronounced,  it  is  further  decreed  and  or- 
dered that  the  injunction,  awarded  the  ap- 
pellant, Ac.  be  dissolved,  and  that  his  bill 
be  dismissed."     

M' Rem  V.Brown. 

Friday.  Marcb  22,  18tt. 

Costs  —  Interest  upon*— Statute  —  Constractioii.— The 

Sib  section  of  the  act  passed  January  SO,  1804.  en- 
titled "An  act  concerninsr  tbe  proceediofirs  in 
courts  of  chancery,  and  for  other  purposes,"  did 
not  authorize  a  judgment  for  interest  upon  tbe 
costs  of  suit 

Upon  an  appeal  from  a  judgment  "recov- 
ered by  the  appellee  against  the  appellant 
in  the  district  court  held  at  Haymarket  the 
22d  day  of  May,  1805,  affirming,  with  dam- 
ages and  costs,  a  judgment  of  the  county 
court  of  King  William,  dated  the  8th  day 
of  June,  1804,  for  sixty  pounds,  debt,  and 
nine  dollars  and  sixteen  cents,  costs,  to  be 


•Costs- Interest  on.— See  the  principal  case  cited 
and  quoted  in  Doafflass  ▼.  McCoy,  S4  W.  Va.  785.  727. 

See  further,  monographic  note  on  "Coats"  appended 
to  Jones  ▼.  Tatum,  19  Oratt.  720. 
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discharged  by  the  payment  of  thirty  pounds, 
with  interest  thereon  from  the  Ist  of  De* 
cemt>er,  1800,  till  paid,  *  *and  the  said  costs, 
with  interest  thereon  from  the  4th  day  of 
June,  1804,  till  paid." 

47  *  Williams,       for       the     appellant, 
(among    other   points,)   insisted  that 

this  judgment,  being  for  interest  upon 
costs,  was  erroneous. 

Botts,  contra,  relied  on  the  act  passed 
January  20,  1804,  sect.  5,  (a)  as  authorizing 
sach  a  judgment,  and  cited  the  case  of  At- 
well'a  Adm*rs  v.  Towles,  decided  April  26, 
1810.  (b) 

Tuesday,  April  2d.  The  judges  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  The  5th  section  of 
the  act,  entitled  **An  act  concerning  the 
proceedings  in  courts  of  chancery,  and  for 
other  purposes,"  relied  on  by  the  counsel 
for  tne  appellee,  does  not,  upon  sound  con- 
struction, authorize  a  judgment  for  interest 
on  coats.  The  words  arc,  '*Upon  all  judg- 
ments, interest  shall  be  awarded  on  the 
principal  sum,  or  damages  recovered,  and 
costs,  until  such  judgment  shall  be  satis- 
lied."  Costs,  generally,  are  not  a  part  of 
the  judgment ;  they  are  given  by  the  law, 
and  not  the  court,  in  most  cases,  and  follow 
the'  judgment  as  incidental  thereto.  The 
phraseology  of  the  sentence  under  consid- 
eration clearly  distinguishes  them  from  the 
judgment;  if  included  in  it,  the  words 
**and  coats"  would  have  been  entirely  su- 
perfluous; and  the  expressions  which  follow 
immediately  after  the  words  ''and  costs," 
evidently  mark  the  intention  of  the  legis- 
lature, if  possible,  more  Strongly;  they 
are,  "until  such  judgment  shall  be  satis- 
fied;" that  is,  the  judgment  for  the  prin- 
cipal sum,  or  damages,  mentioned  in  the 
first  member  of  the  section ;  which  judg- 
ment certainly  does  not  include  costs;  un- 
less, indeed,  costs  can  be  said  to  be  a  part 
of  the  principal  sum,  or  damages  recov- 
ered. 

JUDGE  ROANE.  The  general  principle 
is,  that  costs  are  considered  as  an  ap- 

48  pendage  to  the  judgment,  rather  *than 
a   part   of   the  judgment  itself;  that 

tbey  are  considered,  in  some  sense,  as  dam- 
ages, and  are  always  entered,  in  effect, 
**a8  an  increase  of  damages  by  the  court." 
This  doctrine  is  to  be  found  in  3  Bl.  Com. 
399.  I  presume  i\.  was,  on  the  ground  of 
this  general  principle,  that  this  court  re- 
versed the  judgment,  in  the  case  of  Hudson 
V.  Johnson,  (c)  which  gave  damages  on  the 
costs ;  for,  as  costs  are  in  the  nature  of  dam- 
ages, and  damages  and  interest  are  consid- 
ered, in  some  sense,  as  the  same,(d)  it 
might  seem  that  that  judgment  gave,  in 
effect,  interest  upon  interest,  or  compound 
interest,  which  has  been  always  highly 
discountenanced  by  the  courts  and  the  leg- 
islature. 

Such  being  the  general  principle,  it 
would  require  clear  legislative  expressions 
to  change  it,  in  any  particular  case:  and 
no  act,  or  section  of  an  act,  shall  be  con- 
atmed  to  have  that  effect,  which,  by  any 
fair  construction,    or   even    by   a    natural 


transposition  of  the  words,  can  be  other- 
wise accounted  for  and  satisfied.  In  the 
case  before  us,  the  legislature,  in  allowing 
damages  upon  costs  to  be  given  by  the  ap- 
pellate court,  in  two  several  instances  in  the 
act  in  question, (e)  sensible  of  the  general 
principle  before  mentioned,  have  used  the 
most  express  and  unequivocal  words ;  their 
not  using  which  in  the  particular  case  em- 
braced by  the  5th  section  is  conclusive  to 
show  their  obedience  to  the  general  princi- 
ple. By  using  an  easy  and  natural  trans- 
position, in  the  words  of  that  section,  it 
precisely  accords  with  the  general  princi- 
ple above  mentioned.  The  case  of  Atwell's 
Adm*rs  V.  Towles,  (f)  is  no  authority 
against  this  opinion.  The  point  was  not 
made  in  that  case,  nor  relied  upon  by  more 
than  one  of  the  judges. 

1  am,  therefore,  of  opinion    that,  on  this 
ground  only  the  judgment  must  be  reversed. 

JUDGE  FLEMING   concurred;   and    the 
judgment  was  unanimously  reversed. 
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*Braxton's  Adm'x  v.  Hilyard. 

Wednesday,  March  80. 1811. 


(a)  Bev.  Code.  vol.  2,  p.  80,  c.  89. 

(b)  1  Manf.  179. 

(c)  1  Wash.  11. 
<d)See2Fonb.  484. 


Bond— Joint  ObUgort— Declaration -N«GeM«ry  Alio- 
gatlons  — In  an  action  affainst  the  representatives 
of  one  of  two  joint  obliffors  in  a  bond,  dated  In  1788, 
it  is  essential  to  state  in  the  declaration  that  that 
obliffor  survived  his  companion. 
See  AtweirsAdm'rs  v.  Milton.  4  H.  &  M.  8BS,and 
Atweirs  Adm'rs  v.  Towles,  1  Munf.  181. 

Snme-Snme— Witnesses.— The  widow  of  one  of  two 
joint  obligors  Is  a  competent  witness,  in  support 
of  the  plea  of  infancy,  in  a  suit  agrainst  the  other, 
or  his  representatives;  and  this  notwithstanding 
her  husband  died  intestate;  her  interest,  in  such 
case,  beinff  remote  and  uncertain,  and  either  equal 
between  the  parties,  or  against  the  party  in  whose 
favour  her  testimony  operates. 
See  Barinar  v.  Beeder,  1  H.  &  M.  151—176. 

This  was  an  action  of  debt  in  the  district 
court  of  King  A  Queen,  on  a  joint  bond  ex- 
ecuted the  21st  of  January,  1783,  by  Carter 
Braxton  and  George  Braxton,  to  Anthony 
Thornton,  executor  of  Walter  Taliaferro; 
by  him  assigned  to  Robert  Pollard;  and  by 
Robert  Pollard  to  Joseph  Hilyard,  the 
plaintiff.  The  suit  was  against  Mary  Brax- 
ton, administratrix  with  the  will  annexed 
of  George  Braxton ;  the  declaration  charg- 
ing that  ^'whereas  the  said  George  Braxton, 
in  his  lifetime,  together  with  Carter  Brax- 
ton, by  his  certain  writing  obligatory, 
sealed  with,  bis  seal,  &c.  acknowledged 
himself  to  be  held  and  firmly  bound,'*  Ac. 
(proceeding  to  set  forth  the  assignments, 
and  alleging  that)  ^^thesaid  George,  in  his 
lifetime,  or  the  defendant,  since  his  death, 
or  any  other  person  for  them,  or  either  of 
them,  the  said  sum  of  money  had  not  paid," 

(e)  Rev.  Code,  vol.  2,  p.  29. 

(f)  1  Munf.  ITO. 

*Joint  Bond— Death  of  One  Obligor— Effect.— On  this 
subject,  see  the  principal  case  cited  in  SomervlUe  v. 
Grim.  17  W.  Va.  808:  foot-note  to  Harrison  v.  Field,  2 
yfSLSh.  186  (containing  excerpt  from  SomervlUe  v. 
Grim,  17  W.  Va.  808);  Reynolds  v.  Hurst,  18  W.  Va. 
664:  footnote  to  CrB,wioM  v.  Daiffh,  2  Va.  Cas  521  <con- 
taininff  extract  from  Rej^nolds  v.  Hurat.  18  W.  Va. 
664):  foot-noU  to  Elliott  v.  Lyell,  8  Call  208;  foot-note 
to  At  well  V.  Towles.  I  Munf.  175. 

See  further,  monofirraphic  note  on  ''Bonds**  ap- 
pended to  Ward  v.  Churn.  18  Gratt  801. 

The  principal  case  is  cited  in  a  note  appended  to 
Hill  V.  Harvey.  2  Munf.  526,  in  regard  to  the  appellate 
practice  on  reversing  a  judgment  when  the  dec- 
laration is  radically  defectivet  but  the  defendant 
pleaded  to  the  action.  On  this  subject,  see  mono- 
erraphlc  note  on  ''Appeal  and  Error*'  appended  to 
Hill  V.  Salem,  etc..  Turnpike  Co..  1  Rob.  268. 
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dc.  without  containing  any  averment  that 
Carter  Braxton  (the  joint  obligor)  was 
dead,  or  that  no  payment  had  been  made 
by  him. 

The  defendant  pleaded  that  her  testator, 
George  Braxton,  was  an  infant  within  the 
age  of  twenty-one  years,  when  the  said 
writing  obligatory,  in  the  plaintiff's  dec- 
laration mentioned,  was  signed  and  sealed ; 
on  which  plea  issue  was  joined. 

At  the  trial  the  defendant  offered  in  evi- 
dence the  deposition  of  Mrs.  Elizabeth 
Braxton,  proving  that  she  was  mother  of 
George  Braxton,  lately  deceased,  and  that 
he  was  born  on  the  17th  day  of  September, 
1762. 

The  jury  found  a  special  verdict  as  fol- 
lows: **  We  of  the  jury  find  for  the  plain- 
tiff, &c.  if  the  court  shall  be  of  opinion  that 
the  deposition  of  Elizabeth  Braxton,  the 
widow  of  Carter  Braxton,  one  of  the  obligors 
in  the  bond  in  the  declaration  mentioned, 
and  who  died  intestate,  be  inadmissible ;  if 
not,  we  find  for  the  defendant;  it 
50  ^being  agreed  by  the  plain tifiP  and 
defendant  that  the  presence  of  the 
said  Elizabeth  Braxton  is  dispensed  with." 

The  district  court  was  of  opinion  that  the 
law  upon  this  verdict  was  for  the  plaintiff. 
Judgment  was,  therefore,  entered  in  his 
favour:  whereupon  the  defendant  appealed. 

Call,  for  the  appellant  made   two  points ; 

1.  The  declaration  is  substantially  de- 
fective, in  not  setting  forth  what  had  be- 
come of  Carter  Braxton,  the  joint  obligor. 
Neither  does  the  special  verdict  relieve  the 
plaintiff  from  this  difficulty ;  for  it  does  not 
appear  when  Carter  Braxton  died,  whether 
before  George  Braxton,  or  afterwards. 

2.  Elizabeth  Braxton's  deposition  ought 
to  have  been  received  as  evidence.  If 
George  Braxton  was  a  surety,  it  was  plain 
to  the  commonest  apprehension  that  she 
stood  indifferent;  for,  whichever  way  that 
suit  went,  her  husband's  estate  was  re- 
sponsible; he  being  the  principal  in  the 
bond.  If,  on  the  contrary,  George  Braxton 
was  not  merely  a  surety,  but  bound  for 
part*  Mrs.  Braxton  swore,  in  fact,  against 
her  own  interest ;  for,  by  relieving  George 
Braxton  entirely,  she  diminished  her  own 
dividend  of  the  estate  of  Carter  Braxton. 
In  this  point  of  view,  then,  she  was  the 
best  possible  witness. (a) 

Peyton  Randolph,  contra.  1.  In  the  case 
of  Bentley,  Executor  of  Ronald,  v.  Har- 
manson,(b)  the  same  objection  with  that 
taken  by  Mr.  Call  to  this  declaration  was 
overruled. 

2.  Mrs.  Braxton  was  not  a  competent  wit- 
ness. Carter  Braxton,  her  husband,  could 
not  bave  been  a  witness  to  prove  the  in- 
fancy of  George  Braxton  at  the  time  of 
signing  the  bond;  because  the  record  of  the 
judgment  against  George  Braxton  would  be 
conclusive  evidence  in  a  suit,  by  him  as 
surety,    to   recover   the   monev    of    Carter 

Braxton  as  principal. (c)  It  maybe 
51        said  that    Carter  *  Braxton's   interest 

was  equal  either  way.  But,  if  he  ex- 
onerated George  Braxton  by  his  testimony, 
the  record  would  not   be    evidence    against 


(a)  Peake's  Ev.  100;  8  East,  4&8.  Birt  and  others  y. 
Kersliaw. 

(b)  t  Wash.  878. 

(c)  Peake's  Ey.  144;  1  Esp.  N.  P.  106;  1  H.  &  M.  166. 


him,    in  a  suit  on  behalf  of   Hilyard.     The 
interest,  therefore,  does  not  hang  equal. 

Again ;  if  Carter  Braxton  was  sued  by 
Hilyard,  he  might  bring  forward  discounts ; 
but,  in  defending  a  suit  by  George  Braxton 
against  him,  (founded  on  a  recovery  by 
Hilyard  in  this  suit,)  he  could  not  avail 
himself  of  any  discounts  he  might  have 
against  Hilyard. 

Carter  Braxton,  therefore,  was  not  indif- 
ferent between  these  parties.  And,  if  he 
could  not  have  been  a  witness,  neither  could 
his  executor  or  administrator.  An  executor 
or  administrator  is  identified,  in  the  eye  of 
the  law,  with  the  testator,  or  intestate;  be- 
ing considered  as  a  legal  continuation  of 
his  life.  His  liability  to  costs,  also,  when 
defendant,  disqualifies  him  from  giving 
evidence.  The  case  of  Goodtitle,  Lessee  of 
Fowler,  v.  Welford,(d)  seems  to  discoun- 
tenance this  idea ;  but  that  is  counteracted 
by  Rhode's  Case,(e)  cited  Esp.  N.  P.  705, 
and,  ibid.  704,  the  doctrine  is  laid  down,  as 
well  established,  that  a  prochein  ami  can- 
not be  a  witness,  because  responsible  for 
costs. 

But  Mrs.  Braxton,  as  widow  of  Carter 
Braxton,  was .  clearly  inadmissible.  He 
died  intestate;  and  she  is  entitled  to  her 
share  of  his  residuary  estate.  Her  interest, 
therefore,  is  stronger  than  that  of  an  exec- 
utor; and,  being  certain  and  immediate, 
was  sufficient  to  set  her  aside,  (f) 

Williams,  on  the  same  side.  A  witness 
when  examined  must  be  competent  as  to  all 
questions  that  may  be  asked.  Carter  Brax- 
ton must  have  known  the  age  of  his  son  ; 
he,  therefore,  practised  a  fraud  on  the 
obligee  by  passing  him  as  an  adult,  when 
he  signed  the  bond.'  Mrs.  Braxton  (his 
wife)  ought  not  to  be  received  to  prove  her 
husband  guilty  of  fraud.  If  she  could  not 
be  a  witness  for  such  purpose  during  his 
life,  neither  could  she  after  his  death. 
52  *Call,    in    reply.     It   did    not  judi- 

cially appear  in  the  case  of  Bentley 
V.  Harmanson,  1  Wash.  273,  that  the  bond 
was  joint;  but  it  was  admitted  by  the  court 
that  the  objection  would  have  been  a  sound 
one,  if  the  fact  upon  which  it  was  founded 
had  appeared  in  the  record. 

As  to  the  competency  of  Mrs.  Braxton ; 
there  is  no  such  rule  of  law  as  that  a  wife 
can  in  no  case  give  evidence  proving  her 
husband  guilty  of  fraud.  But  it  does  not 
appear  that  Carter  Braxton  was  guilty  of 
fraud.  There  is  no  evidence  that  he  con- 
cealed from  the  obligee  the  fact  of  his  son's 
being  under  age. 

Carter  Braxton  himself  might  have  been 
a  witness  in  this  case;  because  he  was  re- 
sporisible,  whether  George  Braxton  was, 
or  not. 

Tuesday,  March  26th.  The  JUDGES 
BROOKE,  ROANE,  and  FI^EMING 
(TUCKER  not  sitting  in  the  cause)  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  The  judgment  ought 
to  be  reversed  on  both  grounds  taken  bj 
the  counsel  for  the  appellant. 

In  the  first  place,  the  suit'  being  on  a 
joint  bond  dated  in  1783,  the  declaration 
was  defective  in  not  setting  forth  what  had 


(d)  Dong.  184:  cited  In  Esp.  N.  P.  704. 

(e)  Leach's  Cro^n  Cas.  96. 

(f)  1  H.  &  M.  ler. 
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become  of  the  other  obligor.  Instead  of 
averriag  he  was  dead,  it  rather  showed,  on 
its  face,  that  he  was  still  alive. 

In  the  second  place,  Elizabeth  Braxton *s 
testimony  should  have  been  admitted. 
The  verdict  does  not  show  clearly  how 
■he  could  be  considered  as  interested.  If 
she  had  any  in  teres!  at  all,  it  w^as  in  favour 
of  the  party  who  objected   to  her  evidence. 

JUDGES  ROANE  and  FLEMING  con- 
cnrred  on  both  points,  which  (the  former 
observed)  had  been  well  settled  in  this  court. 

Judgment  reversed,  and  *4hi8  court  pro- 
ceeding, &c.  is  of  opinion  that  the  law 
arising  upon  the  special  verdict  is  for  the 
appellant;  therefore,  it  is  further  consid- 
ered that   the   appellee  take  nothing,"  &c. 


53 


*Hadfield  v.  Janneson. 

April  &  May.  1800. 


evidence -Poreiffn  Jvdgiiieiit.*--WtaatlS8afflcieat  evi- 
(fence  to  aathentlcate,  in  the  courts  of  this 
country,  the  sentence,  or  act,  of  a  foreign  tribu- 
nal, or  fiTovemment;  after  a  destractlon  of  such 
ffoveroment  by  revolution  or  conquest. 

Charter-party— Prelfl:ht- When  Not  Recoverable.— 
Frelg-ht  <thong'h.  by  the  terms  of  a  charter-party, 
payable  monthly  if  required)  is  not  to  be  recov- 
ered, where  the  voyage  was  never  completed,  but 
the  vessel  condemned,  by  a  foreign  tribunal,  In 
consequence  of  a  fraud  attempted  by  one  nf  the 
owners  Intrusted  by  the  rest  with  the  care  of  the 
vessel,  thoufirh  no  proof  appear  of  their  asseutiuff 
to  sQch  fraudulent  act. 

Sune— Fraud  of  Partner.— In  such  case,  the  co-part- 
pers  are  not  entitled  to  compensation  for  the  loss: 
except  against  the  fraudulent  partner. 

SMie— Same— Liability  of  Copartners.- It  seems,  too. 
that  moreover,  the  copartners  collectively  (as  well 
as  the  fraudulent  partner  Individually)  are  re- 
sponsible to  a  third  person  for  a  loss  occasioned 
bv  the  fraud. 

Foreign  Judgment- Effect  as  Evidence.- Qusere.  how 
far  In  the  sentence  of  a  foreign  court  of  admi- 
ralty, or  other  foreign  tribunal,  to  be  re^rarded  as 
evidence  by  the  courts  of  Vlrirlnla?(i) 

Attachmentst- Effect  of  Endorsement  on  Subpoena.— 
Quaere,  whether  an  endorsement  on  a  subpoena  in 


'Evidence— Foreign  Judgment— See  monographic' 
iu)(0  on  "Evidence"  appended  to  Lee  v.  Tapncott.  2 
Wash.  276:  monographic  nnU  on  "Judgments"  ap- 
pended to  Smith  V.  Charlton,  7  Gratt.  426. 

(0  For  the  British  doctrines,  on  this  .subject,  see 
Hoiirbes  v.  Cornelius.  2  Show.  232:  Beruardl  v.  Mot- 
tenx.  Doug.  &75:  Mayne  v.  Walter,  Park,  363:  Barzll- 
lal  V.  Lewis.  Park,  KO:  Salouccl  v.  Woodmas,  Park, 
962:  Saloncci  v.  Johnson.  Park.  864:  De  Souza  v. 
Ewer.  Park,  861 ;  Calvert  v.  Bovllle.  7  T.  R.  628:  Geyer 
T.  Agullar.  7T.  R.  681:  Rich  v.  Parker.  7  T.  R.  706; 
Christie  v.  Secretau.  8T.  R.  192:  Garrels  v.  Kingston. 
8T.R  230:  Pollard  v.  Bell.  8T.  R.  434;  Helatrom  v. 
Rbodes.  8T.  R.  444;  Bird  v.  Appleton.  8  T.  R  662; 
Price  V.  Bell.  1  East,  668:  Kindersley  v.  Chase.  Park, 
<5ih  edit)  868,  o:  Oddy  v.  BovlUe,  2  East,  478:  Bartng 
T.  Claggett,  8  Bos.  &  Pull.  801 :  Lothian  v.  Hender- 
iOD.  S  Bos.  &  Pull.  400:  Baring  v.  The  Royal  £x- 
cbange  Assurance  Company.  8  East,  99;  Bolton  v. 
Gladstone.  6  East.  166;  Fisher  v.  Ogle.  1  Campb  418. 
aod  Donaldson  v.  Thompson.  1  Campb.  429. 

For  the  doctrine  in  the  federal  courts,  see  Croud- 
SOD  and  others  v.  Leonard.  4  Cranch.  434.  For  that 
In  New  York,  see  Vandenheuvel  v.  The  United  In- 
sarance  Company,  8  Johns.  Cas.  In  error.  217  For 
the  law  of  Pennsylvania,  see  the  act  of  March  29. 
1800,  Laws  Penn.  vol.  9.  p.  182.  Quaere,  ought  not 
congress  and  the  other  states  lu  the  union  to  pass 
similar  laws? 

The  general  result  of  the  above  cases  ls«  that.  In 
Great  Britain,  the  sentence  of  a  foreign  court  of 
admiralty  seems  to  be  regarded  as  conclusive  to  all 
parpoaes.  The  decision  iu  the  supreme  court  of  the 
United  States  Is  to  the  same  effect  In  New  York  and 
PeoQsylvanla,  the  law  Is  now  establlsbed.  that  such 
a  sentence  (tbougrh  It  binds  the  property)  Is  not  con- 
clusive evidence  In  any  other  respect  "except  of 
acts  and  doiugs"  of  the  tribunal  by  wbich  it  Is  pro- 
noanced.— Note  iu  Orilirlual  Edition. 

tAttschments.— See  monographic  nott  on  "Attach- 
ments" appended  to  Lancaster  v.  Wilson.  37  Gratt 
6S4. 

Abscat  Defendant— Decree  against.  — No  decree 
ahooia  be  rendered  affectiuff  the  interest  of  an 


chancery,  without  any  previous  order  of  court, 
and  not  by  the  clerk,  bat  the  plaintiff's  attorney 
can  operate  as  an  attachment  to  stay  the  effects 
of  one  defendant  in  the  hands  of  another? 

Upon  an  appeal  from  a  decree  of  the  late 
judge  of  the  superior  court  of  chancery  for 
the  Richmond  district,    affirming-  a  decree 
of  the  county  court  of  Fairfax. 

54  *The    suit    was    an    attachment  in 
chancery,  on  behalf  of  Robert  Brown 

Jameson  and  Samuel  Montgomery  Brown, 
styling  themselves  merchants  and  traders 
under  the  firm  of  Robert  Brown  Jameson  & 
Co.  against  Joseph  Hadfield,  a  defendant 
residing  out  of  this  state,  and  certain 
debtors  of  his  garnishees.  The  claim  of 
the  plaintiffs  was  for  a  balance  appearing 
on  accounts,  exhibited  and  stated  by  them ; 
which,  by  an  answer,  in  the  name  of  Had- 
field, by  James  Barry,  his  agent  and  at- 
torney, were  admitted  to  be  correct,  ex- 
cept in  two  items,  of  charges,  against  the 
said  defendant,  for  the  freight  and  in- 
surance of  a  ship  called  the  Favourite, 
chartered  by  him,  on  the  10th  of  March, 
1793,  of  Samuel  M.  Brown,  (one  of  the  plain- 
tiffs, )  acting  for  the  owners.  To  these  items 
the  defendant  objected;  alleging  that  the 
ship  and  cargo  were  confiscated  at  Port-au- 
Prince,  in  St.  Domingo,  tor  a  fraud  on  the 
revenue  laws  of  that  island,  attempted  by 
the  said  Brown,  who  commanded  the  ship 
when  chartered,  and  had  charge  of  her 
when  confiscated. 

A  farther  statement  by  the  reporter  seems 
unnecessary ;  the  steps  taken  in  both  the 
courts  below,  with  the  merits  of  the  case 
as  presented  by  the  record,  being  fully  set 
forth  in  the  following  opinions. 

The  cause  was  argued,  at  great  length,  by 
Call,  Warden  and  Wirt,  for  the  appellant, 
and  Wickham  and  Randolph,  for  Jameson, 
the  only  appellee;  (S.  M.  Brown  having  de- 
parted this  life  before  the  decree  of  the  su- 
perior court  of  chancery;)  but  from  the 
views  taken  of  the  case  by  the  judges,  the 
numerous  arguments  of  counsel  are  preter- 
mitted ;  many  of  the  points  made  at  the  bar 
being  not  determined  by  the  court,  and 
such  as  were  determined  being  sufficiently 
discussed  in  the  opinions  delivered. 

Tuesday,  March  12,  1811.  The  judges 
proncunced  their  opinions. 

55  *JUDGB  TUCKER.     In  this    case, 
which    has   occupied    six   days    of   a 

former  term  in  the  argument,  a  great  va- 
riety of  points  have  been  discussed. 

Robert  Brown  Jameson,  and  Samuel 
Montgomery  Brown,  in  April,  1795,  sued 
out  a  subpcena  in  chancery  from  the  county 
court  of  Fairfax,  acrainst  the  appellant 
Hadfield,  Josiah  Watson,  and  Jonah 
Thompson,  on  which  the  following  endorse- 
ment appears  to  have  been  made  by  the 
complainants'  attorney:  '^Memorandum, 
to  stay  the  effects  and  debts  in  the  hands  of 
the  defendants,  Josiah  and  Jonah,  belonging 
and  due  to  the  defendant  Joseph,  to  satisfy 
a  debt  due  from  him  to  the  complainants." 


absent  defendant  unless  It  appear  (If  he  be  not 
oiherwine  broufftat  before  the  court),  that  he  has 
been  PCffUlarly  proceeded  asralnst  by  order  of  pub- 
lication duly  published  In  a  newspaper  and  posted 
at  the  front  door  of  the  courthouse.  Cralfir  v.  Se- 
brell.  »  Gratt  138,  and  McCoy  v.  McCoy.  0  W.  Va.  444, 
both  cltlnff  the  principal  case  as  authority.  See 
generally,  monographic  imU  on  "Decrees"  appended 
to  Evans  y.  Spurvin.  11  Gratt  616. 
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And  it  has  been  objected,  (and  I  think  on 
good  grounds,)  that  this  endorsement,  not 
made  by  order  of  court,  or  by  an  officer 
thereof,  but  by  the  complainants'  attorney, 
could  not  operate  as  an  attachment,  under 
the  act  of  assembly,  (a)  to  stay  the  effects 
of  one  of  the  defendants  in  the  hands  of  any 
other.  (1)  The  case  of  Williams  ▼.  Wil- 
liams(b)  furnishes  the  principle  upon  which 
I  found  my  opinion.  In  that  case  the  bank 
of  England  was  made  a  party  defendant; 
and  the  counsel  for  the  plaintiff  said  that, 
in  practice,  the  subpoena  being  served,  oper- 
tited  upon  the  bank  as  an  injunction,  and 
prevented  a  transfer;  which  they  never 
would  permit  after  service  of  the  subpoena. 
But  the  master  of  the  rolls  replied,  that  al- 
though this  was  so  in  practice,  it  was  not 
so  in  law ;  as  a  subpoena  served  would  not 
be  an  answer  to  an  action  for  not  permit- 
ting a  transfer,  though  an  injunction  would. 
The  reason  appears  to  me  to  be  the  same 
in  the  case  of  an    attachment   against    the 

effects  of  a  defendant  in  foreign  parts. 
56        I   mention    this   for  the  sake  *of  the 

practice ;  for  in  the  present  case  the 
defendants  appeared  and  answered ;  which 
removes  any  objection  to  the  process,  on 
their  parts.  Mr.  Warden  contended  that 
none  but  citizens  of  Virginia  were  entitled 
to  the  benefit  of  this  course  of  proceeding 
against  absent  debtors,  or  defendants.  The 
fourth  article  of  the  constitution  of  the 
United  States,  providing  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the 
privileges  of  citizens  of  the  several  states, 
furnishes  a  complete  answer,  so  far  as  re- 
lates to  citizens  of  the  United  States. 

The  subpoena  having  been  returned  ex- 
ecuted on  Josiah  Watson  and  Jonah  Thomp- 
son, at  a  court  held  for  the  same  county  on 
the  18th  of  June,  1795,  * 'came  the  complain- 
ants, by  their  attorney;  and  thereupon 
Jonah  Thompson  in  open  court  became  se- 
curity that  the  defendant,  Joseph  Hadfield, 
shall  perform  the  decree  of  the  court,  if 
against  him;  and,  on  the  motion  of  the 
•  said  defendant,  Joseph  Hadfield,  by  his  at- 
torney, the  attachment  is  discharged,  as 
to  the  effects  in  the  hands  of  the  other  de- 
fendants." At  this  time  there  was  no  bill 
filed,  the  bill  appearing  to  be  filed  at  the 
September  rules  thereafter.  And,  on  the 
same  day  of  filing  the  bill,  an  attachment 
for  failing  to  answer  the  complainants' 
bill  was  ordered  against  all  the  defendants, 
which  issued  and  bears  date  the  29th  of  the 
same  month.  Here  let  it  be  observed  that 
the  county  court  act(c)  allows  a  defendant 
until  the  next  rules,  after  his  appearance, 
and  bill  filed,  to  put  in  his  answer.  The  at- 
tachment was  therefore  prematurely 
awarded.  The  attachment  being  returned 
not  executed  on  Hadfield ;  on  the  22d  of 
March,  17%,  at  a  court  held  for  the  same 
county,  came  the  complainants,  by  their  at- 


(a)  Laws  of  Virginia,  edit.  1794.  c.  78. 

0)  Note  by  the  Reporter.  See  the  case  of  Smith 
V.  Jenny  et  al.,  4  H.  &  M.  441.  referring  to  that  of 
M'Klm  V.  Fulton  and  others.  (MS.)  in  which  it  was 
decided  that  an  endorsement  on  the  sabpoena.  by 
the  clerk  of  the  court,  (thousrh  without  any  previous 
order,)  operated  as  sufficient  notice,  bindinflr  the 
home  defendants  not  to  part  with  the  debts  or  ef- 
fects, of  the  absent  defendants,  in  their  hands, 
without  leave  of  the  court    See  also  ibid.  S6i. 

'b)  8  Bro.  Ch.  Cas.  87,  88. 
^  Rev.  CJode,  vol.  1,  c,  fl7,  s.  44. 


torney,  when  the  following  suggestion  ap- 
pears upon  the  record.  **The  defendant, 
Joseph  Hadfield,  not  having  entered  bis  ap- 
pearance, and  given  security  according  \o 
the  act  of  assembly,  and  the  rules  of  thii 
court,  and  it  appearing  to  the  satisfaction 
of  the  court  that  he  is  not  an  inhabitant 
of  this  country,  an  order  or  publication  is 
awarded  against  him,  and  an  order  to 

57  stay  his  effects  in  *the  hands  of  the 
other   defendants'*    is    made;  as  if 

nothing  had  been  dune  at  the  former  corai, 
held  in  June.  The  record  of  which  is  thus 
expressly  contradicted  by  this  suggestion 
on  the  part  of  the  complainants. 

Here  let  It  be  observed,  that  after  Had- 
field had  appeared  and  given  securitj,  as 
required  by  the  act  of  assembly,  the  canse 
ought  to  have  proceeded  as  if  the  subpoena 
against  him  had  in  the  first  instance  been 
returned  executed.  Consequently,  the  or- 
der of  publication  against  him  as  an  ab- 
sent defendant,  in  the  order  for  staying  his 
effects  in  the  hands  of  the  other  defendants, 
(after  he  had  given  security  to  perform  tbe 
decree, )  was  irregular  and  erroneous.  Tbe 
complainants,  after  the  time  allowed  by 
law  for  him  to  put  in  his  answer,  migbt 
have  taken  out  an  attachment  for  want  cf 
answer,  and  if  it  had  not  been  ezecoted, 
an  attachment  with  proclamations  might 
have  issued  ;  upon  the  return  of  which,  if 
no  answer  were  put  in,  the  bill  might  have 
been  taken  for  confessed,  and  the  matter 
thereof  decreed. 

At  the  March  rules,  1796,  which  was, 
consequently,  posterior  to  the  last-men- 
tioned order  made  in  court,  it  was  ordered 
that  an  attachment  with  proclamations  be 
issued  against  Hadfield.  But  the  clerk  cer- 
tifies that  the  said  attachment  does  not  ap- 
pear among  the  papers  in  the  canse.  Neilber 
does  the  order  of  publication  appear  to  bare 
been  actually  complied  with.  The  caox 
was  continued  from  time  to  time,  at  tbe 
rules,  until  the  18th  of  July,  1797,  when. 
the  defendants  having  failed  to  file  tbeir 
answer,  it  was  ordered  that  the  compUic* 
ants'  bill  be  taken  for  confessed. 

The  cause  was  set  for  hearing  in  March, 
1799,  and  was  heard  in  June  following; 
when  an  interlocutory  decree  was  entered. 
by  the  terms  of  which,  the  complaiaants. 
within  a  limited  time,  were  to  give  bos^ 
and  security  for  repayment  of  the  moner 
decreed  them,  in  case  the  said  Joseph  Had- 
field should,  within  seven   years,  pst 

58  *in  his  answer,    and  make   it  appear 
that  he  is  entitled  to  restoration. 

Thompson  having  appeared  and  pot  in 
his  answer,  on  the  19th  of  November,  179°. 
a  final  decree  (in  which  it  is  suggested! 
'*that  it  having  appeared  to  the  satisfactica 
of  the  court,  that  the  complainants*  bin 
hath  been  duly  taken  for  confessed'')  wi> 
entered.  How,  or  when  it  had  been  mad« 
so  to  appear  to  the  court,  is  not  to  be  dis- 
covered from  the  face  of  the  record. 

From  this  abstract  of  the  proceedings  is 
the  county  court,  the  first  question  whici; 
presen  s  itself  is,  whether  the  canse  va» 
ripe  for  a  hearing  and  decree  against  tie 
defendant  Hadfield. 

Hadfield  having  appeared  in  court  bj  b^ 
attorney,  and  given  the  security  reqairtd 
by  law,  the  proceedings  against  hisn  as  aa 
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absent  defendant  were  wholly  at  an  end : 
every  thin{?  done  against  him  thereafter  in 
that  character  was  erroneous:  if  the  order 
of  publication  had  been  duly  published  and 
returned,  (that  not  being  the  proper  course 
which  the  law  prescribes  in  such  a  case,) 
it  would  not  have  justified  a  decree.  But 
if  it  had  been  the  proper  course,  not  having 
been  actually  published,  the  court  ought 
□ot  to  have  proceeded  to  pronounce  a  de- 
cree, as  was  decided  in  the  case  of  Hunter 
V.  Spottswood.(a) 

On  the  other  hand,  the  attachment  (for 
waat  of  an  answer)  ordered  on  the  very  day 
the  bill  was  filed,  was  an  irregularity 
which,,  possibly,  runs  through  the  subs^- 
<)uent  proceedings ;  but,  whether  it  doth  or 
not,  the  attachment  with  proclamations, 
afterwards  awarded,  having  never  issued 
or  been  executed,  (as  far  as  a))pears  from 
the  record,)  the  bill  against  Hadfield  ought 
not  to  have  been  taken  for  confessed  upon 
that  ground. 

Independent  of  these  objections,  the  de- 
cree appears  to  be  erroneous  in  another  re- 
spect. Hadfield  having  appeared  and  given 
security  to  perform  the  decree,  the  attach- 
ment was  discharged  (as  already  no- 
59  ticed)  as  to  his  ^effects  in  the  hands 
of  Watson  and  Thompson ;  notwith- 
standing which,  the  sum  of  4961.  15s.  3d. 
sterling,  alleged  to  be  due  from  Thompson 
to  him,  is  decreed  to  be  paid  by  Thompson 
as  his  debtor;  whereas,  no  decree  (after 
security  given,  and  the  attachment  dis- 
charged) ought  to  have  been  made  as  to 
any  money  he  might  have  in  Thompson's 
hands;  the  decree  ought  to  have  been 
against  Hadfield  alone:  if  he  did  not  per- 
form it,  then  the  complainant,  and  not  till 
then,  was  entitled  to  call  upon  the  security 
for  the  performance  of  it,  or  damages  for 
aon  -performance. 

The  decree  of  the  county  court  was,  there- 
fore, clearly  erroneous,  and  ought  to  have 
been  reversed  by  the  chancellor. 

I  shall  now  proceed  to  examine  the  pro- 
ceedings in  the  superior  court  of  chancery; 
first,  with  a  view  to  the  regularity  and  cor- 
rectness of  the  same. 

On  a  petition  of  appeal  being  presented 
to  the  chancellor  of  the  Richmond  district, 
the  same  was  allowed,  December  19,  1802, 
upon  terms  (as  I  understand  the  record) 
that  the  petitioner  Hadfield  should  consent 
to  ansvrer  the  bill  within  four  months,  and 
ilso  consent,  at  the  term  approaching,  to 
a  reference  of  the  accounts  between  the 
parties.  In  June,  1803,  the  order  of  refer- 
ence was  made  in  court,  by  consent  of  par- 
ties. In  page  74,  of  the  record  we  find  the 
inswer  of  Joseph  Hadfield,  by  James  Barry, 
lis  af^ent,  to  a  bill  exhibited  against  him 
ind  others,  in  the  county  court  of  Fairfax, 
vhich  appears  to  have  been  sworn  to  by 
Barry,  September  15,  1802;  not  only  after 
he  final  decree  in  the  county  court,  but 
if  ter  the  petition  of  appeal,  which  was  first 
conditionally  allowed  by  the  chancellor  on 
he  12th  of  April,  1802.  And  the  very  next 
>ntry  in  the  record  is,  that  at  rules  held  in 
he  office  of  the  said  court,  (the  superior 
lourt  of  chancery,  I  presume,  as  the  cause 
vas  then  moved  thither,)  in  the  month  of 
darcb,  1803,  Robert  Brown  Jameson  &  Co. 
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60  foregoing  answer  *of  Joseph  Hadfield, 
by  James  Barry,  his  agent ;  and  com- 
missions were  awarded  the  parlies  to  take 
depositions;  and,  at  rules  held  in  February, 
1804,  the  cause  was  set  for  hearing,  on  the 
motion  of  Hadfield  by  counsel.  *^And  at  a 
superior  court  of  chancery  held  at  the 
capitol,  March  7, 1804,  this  cause,  on  appeal 
from  a  decree  of  the  county  court  of  Fair- 
fax, was  heard  last  term,  on  the  transcript 
of  the  record  of  the  county  court,  and  on 
master  commissioner  Keith's  report,  in 
pursuance  of  this  court's  order,  with  the 
objections  stated,  and  documents  and  ex- 
hibits mentioned  therein,  Ac.  On  consid- 
eration whereof,  the  court  pronounced  the 
decree  of  the  county  court  to  be  correct, 
and  afiSrmed  the  same,  with  costs  against 
the  appellant.'* 

I  conceive  it  to  be  an  undeniable  princi- 
ple, that  whenever  a  cause  is  brought  be- 
fore a  superior  court  by  an  appeal,  that 
court  is  to  proceed  to  consider  the  cause  as 
the  record  of  the  court  (whose  judgment  or 
decree  is  sought  to  be  reversed)  presents 
the  same  for  consideration ;  and  to  affirm 
or  reverse  the  same  accordingly,  previous 
to  any  steps  whatsoever  to  be  taken  in  the 
appellate  court,  as  if  the  suit  had  been 
originally  commenced  therein.  That  the 
chancellor,  after  reversing  the  decree  of  an 
inferior  court,  has  a  right  to  retain  the 
cause,  and  thereafter  proceed  therein  as  if 
it  were  an  original  suit,  is  unquestionable 
from  the  authority  of  this  court  iu  Ambler 
V.  Wyld.(b)  But  it  would  lead  to  the  most 
mischievous  consequences,  if  an  appellate 
court  at  common  law,  or  in  chancery,  an- 
tecedent to  pronouncing  a  judgment  or 
decree  of  affirmance,  in  cases  of  appeal, 
were  to  admit  proceedings  to  be  had,  which 
might  cure  the  errors  of  the  inferior  court, 
committed  at  the  time  of  pronouncing  the 
original  decree.  In  the  present  case,  ac- 
cording to  my  view  of  it,  the  proceedings 
and  decree  of  the  county  court  were  pal- 
pably erroneous,  upon  whatever  ground  the 
same  may  be  examined,  according  to  the 
record  in  that  court.    The  party  grieved 

61  by   that  decree  *was  compelled  tp  give 
security    in    15,Q(X)   dollars   before    he 

could  obtain  his  petition  of  appeal  to  be  al- 
lowed. His  security  probably  consulted 
counsel  whether  he  could  be  brought  in 
danger  of  losing  so  large  a  sum,  by  the 
affirmance  of  the  decree,  upon  the  proceed- 
ings had  in  the  county  court.  He  might 
have  been  advised  (and  well  advised)  that 
there  could  be  no  danger  that  the  decree 
would  be  affirmed.  What,  then,  is  his  sit- 
uation, i^  other  evidence  and  other  proceed- 
ings be  had  in  the  appellate  court,  to  cure 
the  errors  below,  and  furnish  a  ground  for 
an  affirmance?  The  case  speaks  too  plainly 
for  itself  to  require  any  further  comment. 
I  have  therefore  no  doubt,  upon  this  point, 
that  the  chancellor's  decree,  affirming  the 
decree  of  the  county  court,  is  erroneous, 
and  ought  to  be  so  far  reversed. 

We  are  now  to  consider  the  cause  upon 
the  merits,  so  far  as  the  evidence  before  us 
will  permit  us  to  decide  upon  them. 

Samuel  Montgomery  Brown,  one  of  the 
original  complainants  in  this    suit,  a  part- 
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ner  in  a  mercantile  house,  with  the  other 
complainant,  (now  survivor,)  Robert  Brown 
Jameson,  and,  with  that  partner,  a  part 
owner  of  the  ship  Favourite,  an  Amer- 
ican ship,  and  mastefof  the  ship,  and  agent 
for  the  owners  of  the  ship  generally,  en- 
tered into  a  charter-party  for  the  ship, 
in  England,  with  the  defendant  Hadneld, 
in  behalf  of  two  French  gentlemen,  to 
proceed  from  England  to  Philadelphia, 
to  take  in  a  cargo  of  flour  on  account 
of  Hadfield;  from  thence  to  Port-au- 
Prince  to  take  in  a  cargo  of  sugar, 
and  from  thence  to  proceed  to  Falmouth, 
where  she  is  to  be  subject  to  the  order  of 
Hadfield,  and  proceed  to  a  market,  provided 
it  be  without  the  straits  and  the  Baltic, 
and  to  a  port  where  there  is  a  sufficiency  of 
water  for  the  ship  to  lay  in  safety;  with 
the  usual  covenants  as  to  seaworthiness, 
Ac. :  and,  in  consideration  of  the  aforesaid 
agreement,  **on  the  part  of  Samuel  Mont- 
gomery Brown,  in  behalf  of  the  owners, 
Hadfield,  in  behalf  of  the  other  parties, 
covenanted  to  deliver  the  cargoes 
62  alongside  the  *ship,"  and  '*to  pay  or 
cause  to  be  paid  to  the  order  of  Sam- 
uel M.  Brown,  in  behalf  of  the  owners, 
monthly,  if  required,  and  for  every  month 
during  the  time  the  ship  shall  be  employed 
in  the  prosecution  of  the  voyage  therein 
'  before  mentioned,  and  until  she  is  finally 
discharged  at  the  port  of  discharge,  freight 
at  a  certain  rate:  and  that,  although  the 
ship  may  be  detained  by  embargo,  ot  re- 
straint of  princes  or  states,  the  freight  shall 
be  paid,  as  if  no  such  detention  had  hap- 
pened. And  the  parties  bind  themselves  to 
the  performance  of  the  preceding  covenants, 
their  executors,  administrators  and  as- 
signs;" **that  is  to  say,  the  said  Samuel 
M.  Brown,  in  behalf  of  the  owners  of  the 
ship  and  her  apparel,  to  the  affreighter; 
and  Joseph  Hadfield,  in  behalf  of  the 
French  gentlemen,  and  the  respective  car- 
goes, to  the  owners. ' '  The  ship  proceeded  to 
Philadelphia;  and  from  thence,  with  a 
cargo  of  flour,  to  Port-au-Prince.  An  in- 
surance having  been  ordered  by  the  owners, 
Hadfield,  on  the  2d  of  August,  1793,  writes 
S.  M.  Brown  thus:  **I  have  insured  the 
Favourite,  and  cargo,  to  all  ports  and 
places  for  one  year,  at  15  guineas  per  cent, 
therefore  make  yourself  easy.** 

In  a  succeeding  letter  to  S.  M.  Brown, 
October  2,  1793,  he  says,  **I  trust  you  will 
have  sent  the  proceeds  of  the  Favourite's 
adventure  to  New- York  or  Baltimore,  or 
perhaps  to  Europe ;  in  any  case  rather  than 
to  the  house  of  Clough  &  Co."  From  this 
letter  it  would  appear  that  the  prpceeds  of 
the  flour  were  not  to  be  applied  to  the  pur- 
chase of  the  sugars,  which  were  to  consti- 
tute the  return  cargo  of  the  Favourite  from 
Port-au-Prince  to  Falmouth. 

Several    other    extracts    of    letters   from 
Hadfield  to  S.  M.  Brown,  in   the  record    of 
the  county  court  mentioned  as  exhibits  an- 
nexed to  the  bill,  show   an    unlimited   con- 
fldence    to   have    been  placed    by  Hadfield 
in    Brown.     In    a    letter,    annexed  to  com- 
missioner Keith's  report,   March    11,    1793, 
he  says,  **I  wish  you   would  buy  Mr. 
63        Watson's  *share,  and  hold  it   for   my 
account,  by    which  you  will  have  the 
*sposal    of    the   ship  Favourite  entirely. "  | 


And  the  remaining-  letters  annexed  to  that 
report,  (none  of  which  are  later  than  the 
2d  of  October,  1793,)  express  the  same  sen- 
timents of  unlimited  confidence  in  Brown. 
An  extract  of  a  letter  dated  London,  No- 
vember 15,  1793,  in  which  Hadfield  men- 
tions that  he  had  heard  of  Brown's  arrival 
at  Port-au-Prince,  '*and  of  his  unfortunate 
prospects,"  with  a  trust  in  his  friendship 
and  exertions,  appears  to  conclude  the  cor- 
respondence between  them. 

The  bill  which  was  filed  in  the  county 
court,  and  to  which  no  subsequent  amend- 
ment was  made,  charges,  as  the  ground  of 
the  complainants*  demand  against  Hadfield » 
*^that  he  stands  justly  indebted  to  them  in 
the  sum  of  8601.  12s.  Id.  sterling,  as  will 
appear  by  the  accounts  thereto  annexed," 
(accounts  not  rendered  to  them  by  .Hadfield, 
but  stated  by  themselves  against  him,  and, 
therefore,  requiring  proof  in  support  of 
every  article,)  "and  also  by  the  char- 
ter-party, and  letters  above  noticed, 
which  are  particularly  referred  to,  and 
prayed  to  be  made  a  part  of  the 
bill."  By  what  evidence  the  items, 
of  freight,  amounting  to  2,8431.  Is.  Id. 
and  insurance,  to  2,2(X)1.  sterling,  were 
proved,  or  established  before  the  county 
court,  nowhere  appears  from  the  record. 
The  deposition  of  Josiah  Watson,  taken  be- 
fore the  commissioner,  states  that,  to  the 
best  of  his  recollection,  the  ship  was  di- 
rected to  be  insured  at  2,2001.  sterling:  and 
James  Lawrason  swears  that  he  knew  the 
ship,  and  that  he  considers  her  to  have 
been  worth  3,0001.  Virginia  currency. 
Watson  likewise  deposes,  that  the  Favourite 
did  proceed  upon  her  voyage,  pursuant  to 
the  charter-party,  and  arrived  at  Port-au- 
Prince,  where  she  was  seized  by  the  gov- 
ernment and  condemned,  about  the  17th  of 
July,  1794;  that  he  was  a  part  owner  of 
the  ship,  and,  in  the  settlement  Of  accounts 
between  himself  and  Hadfield,  ''with  his. 
agent    in    this    country,    his    part   of    the 

freight  from  London  to  Port-au- 
64        Prince  was  never  controverted,  ♦but 

was  agreed  to  be  allowed;"  that  Ben- 
jamin Moody  was  captain  of  the  Favourite 
at  Port-au-Prince;  and,  he  believes,  that 
he  went  out  as  such  from  Philadelphia.  A 
certificate  from  an  insurance  broker  at  Bal- 
timore, states,  that  policies  to  the  amount 
of  2,8121.  10s.  Maryland  currency,  made  on 
the  ship  Favourite  for  six  months,  and  an- 
other for  9371.  lOs.  like  money,  for  the  like 
period,  from  June  21,  1793,  had  been  can- 
celled, on  satisfactory  proof  that  an  insur- 
ance had  been  effected  in  England. 

If  the  chancellor,  disregarding  the  an- 
swer of  Hadfield,  which  I  shall  notice  here- 
after, proceeded  to  pronounce  hin  decree 
from  the  evidence  arising  out  of  these  dep- 
ositions, which  must  be  regarded  as  the 
basis  of  the  commissioner's  report,  pred- 
icated upon  the  liability  of  Hadfield,  both 
for  freight,  prorata,  and  insurance,  I  think 
the  evidence  insufiicient;  because  the 
Favourite  being  an  American  ship,  and  in 
the  port  of  a  friend  and  (at  that  time)  an 
ally  of  the  government,  under  whose  author- 
ity it  is  stated  that  she  was  seized  and  con- 
demned, the  presumption  was,  that  she  was 
lawfully  seized  and  lawfully  condemned. 
At   least   no  presumption  to   the   contrary 
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conld  be  admitted  under  such  circnmstancea. 
The  chancellor,  therefore,  ought  to  have 
saspeoded  pronouncing  any  decree  until 
farther  proof,  as  to  this  point.  It  mattered 
not  whether  Brown,  or  Moody,  or  any 
other  person,  was  master  of  the  ship  at  the 
time  of  the  seizure  and  condemnation.  If 
the  master  be  not  a  part  owner  of  the  ship, 
he  is  the  confidential  servant  and  agent  of 
the  owners  at  large ;  if  a  part  owner,  he 
is  so  of  his  CO- partners,  (a)  There  is  no 
casein  law,  in  which  the  maxim  respondeat 
BQperior  more  generally  holds,  than  be- 
tween the  freighters  and  the  owners  of 
ahips,  in  respect  to  the  conduct  of  the  mas- 
ter. For  if  any  injury  or  loss  happen  to 
the  ship  or  cargo,  by  reason  of  his  negli- 
gence, or  misconduct,  the  merchant  may 
elect  to  sue  him,  or  the   owners,    to   make 

good  the  damages,  (b)  If  the  naked 
65       *fact  of  a  seizure   and   condemnation 

of  a  ship,  by  the  government,  in  the 
port  of  a  friend  and  ally,  could  furnish 
any  ground  for  a  presumption,  it  was  a 
presumption  unfavourable  to  the  master  and 
his  employers.  And  if  Brown  be  i^esumed 
to  have  been  the  cause  of  the  seizure,  as 
the  agent  of  Hadheld,  his  delinquency  must 
have  been  at  least  equal  in  his  character  of 
part  owner  of  the  ship.  And  it  would  be  a 
a  new  doctrine  to  me  for  a  court  of  equity 
to  establish,  that  he  who  hath  occasioned 
a  loss,  both  to  another  and  himself,  shall 
be  recompensed  by  the  other,  for  the  loss 
to  himself,  occasioned  by  his  own  default 
or  misconduct. 

But  if  the  case  be  considered  as  standing 
in  any  way  connected  with  Had  field's 
answer;  (which,  I  have  already  noticed, 
was  filed  at  the  rules,  in  the  superior  court 
of  chancery,  without  any  exception  taken 
thereto,  and  replied  to  generally;  which 
pnt  the  matter  contained  in  the  answer  in 
issoe  between  the  parties ;  commissions  to 
take  depositions  being  at  the  same  time 
awarded,  though  none  were  taken;)  the 
matter  contained  in  the  answer,  if  true, 
amounted,  in  my  apprehension,  to  a  full 
and  complete  defence ;  for  it  charges  the 
loss  of  the  ship,  and  of  the  defendant's 
property  on  board  the  same,  to  the  miscon- 
duct of  Samuel  M.  Brown,  one  of  the  com- 
plainants in  the  bill,  and  one  of  the  part 
owners  of  the  ship,  then  upon  the  spot. 
The  documents  annexed  to  the  answer,  if 
they  did  not  amoupt  to  full  jand  complete 
proof  of  the  matters  therein  alleged,  for 
want  of  due  solemnities  in  the  authentica- 
tion thereof,  at  least  furnished  strong  pre- 
sumption in  favour  of  the  verity  of  the 
answer.  The  deposition  of  Josiah  Watson, 
the  complainants'  own  witness,  went  to 
corroborate  this  presumption ;  and  the 
silence  uf  Samuel  M.  Brown,  to  whose 
fraud  and  misconduct  the  loss  of  the  ship, 
and  cargo,  are  positively  and  expressly 
imputed,    gives    to    these    presumptions    a 

strength  little  short  of  what  is 
66       *deemed  in  law  full  proof.     If,  under 

this  view  of  the  proceedings  in  the 
cause,  and  the  evidence  and  presumptions, 
authorized  by  these  circumstances,  united, 
the  cause  was  ripe  for  a  decree,  I  should 
draw  a  conclusion  very  different  from  that 


of  the  chancellor,  in  his  decree.  Robert 
B.  Jameson,  and  Samuel  M.  Brown,  the 
original  complainants  in  this  suit,  were 
general  partners  in  trade,  a  consequence  of 
which  is,  that  they  are  to  take  share  in  the 
profits,  and  bear  a  proportion  of  the  loss, 
sustained  by  them  in  the  course  of  their 
partnership  dealings.  Where  an  individual 
deals  with  partners  in  trade,  he  goes  upon 
the  credit  of  the  whole,  considering  the  act 
of  one,  in  a  joint  concern,  as  the  act  of 
the  whole  copartnership  firm,  throughout 
the  ordinary  course  of  general  trade,  (c) 
And  the  law  is  positive  with  respect  even 
to  secret  partners,  that,  when  discovered, 
they  shall  be  liable  to  the  whole  extent, 
(d)  If  one  partner  be  guilty  of  trading  on 
the  joint  account  in  contraband  goods,  or 
in  any  manner  prohibited  by  law,  the  rest 
of  the  partners  must  be  considered,  more 
or  less,  implicated  in  the  transaction,  (e) 
And  a  secret  partner,  (though  a  clergyman, 
who  is  prohibited  from  trading,  by  act  of 
parliament,  under  a  penalty,)  has  been 
held  liable  to  become  a  bankrupt,  in  re- 
spect to  the  partnership  concern. (f)  And 
where  there  are  joint  partners  in  any  trade 
or  business,  (the  books  are  kept  in  the 
name  of  the  whole,  and  the  stock  being 
joint,)  it  is  understood  by  merchants,  that, 
in  every  occurrence  between  the  partner- 
ship and  third  persons,  the  company  is 
considered  as  a  single  person ;  therefore  the 
mode  of  trafiSc  must  in  all  respects  be  con- 
sidered the  same  between  partners  and 
third  persons,  as  with  an  individual  mer- 
chant and  the  world,  (g)  The  complainants, 
R.  B.  Jameson  and  S.  M.  Brown,  in  re- 
spect to  their  joint  share  in  this  ship,  are 
to  be  considered  as  one  and  the  same  per- 
son, and,  therefore,  whatever  act,  lawful, 
or  unlawful,   liath    been     done    by    S.    M. 

Brown,  in  respect  to  the  ship,  is  to 
67        be  considered  as  if  he  *were   the  sole 

owner  of  the  share  held  by  Jameson 
and  himself  in  partnership.  And  if,  by 
his  fraud  or  misconduct,  or  that  of  the 
master,  who  was  subject  to  and  must  be 
presumed  to  have  acted  under  his  imme- 
diate orders,  as  being  present,  and  superin- 
tending the  business  of  the  ship,  at  Port- 
au-Prince,  the  ship  with  her  cargo  became 
forfeited  and  lost,  under  the  laws  of  the 
country  where  she  then  was;  the  partner- 
ship of  Jameson  and  Brown  became  equally 
liable  to  Hadfield,  for  the  loss  of  the  cargo 
on  board,  as  Brown  himself,  if  sole  owner 
of  their  part,  could  have  been.  And,  upon 
the  same  principle,  both  freighters  and 
underwriters  would  be  discharged  from  all 
obligation  to  pay  the  freight  that  might 
otherwise  have  accrued,  upon  the  comple- 
tion of  the  voyage,  and  the  insurance 
which  would  have  been  demandable  if  the 
ship  had  been  lost  by  any  of  the  risks  con- 
templated in  the  policy.  On  the  other  hand, 
Brown  is  not  only  answerable  to  his  partner 
Jameson,  but  to  the  other  part  owners  of 
the  ship,  both  for  the  freight  and  insur- 
ance, thus  lost  by   his    fraud    and    miscon- 


(a)  Ahtx)tt  on  Shlpplngr,  8S  (marar.) 

(b)  Ibid.  133  (marff.) 


(c)  Watson  on  Partn.  46,  62,  96. 

(d)  I  Hen.  Bl.  48;  2  W.  Bl.  1000.  1001:  Douff.  871. 

(e)  Watson.  154;  8  T.  R.  454,  Biggs  v.  Lawrence: 
Watson.  174. 175. 

(f)  1  Atk.  198.  199.  Meymot's  Case, 
(fir)  Watson.  229. 
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duct,  if  such  be  the  fact. (a)  And  this 
upon  the  (general  principle  in  law,  that,  if 
one  tenant  in  common  of  a  personal  chattel 
destroy  the  common  property,  he  is  liable 
to  be  sned  by  his  companion  for  the  loss, 
(b)  Thus,  where  one  part  owner  of  a  ship 
had  forcibly  taken  it  out  of  the  possession 
of  another,  secreted  it,  and  changed  its 
name ;  and  the  ship  afterwards  came  into 
possession  of  a  third  person,  who  sent  it  to 
Antigua,  where  it  was  sunk  and  lost,  the 
chief  justice.  Lord  Kinf?,  left  it  to  the 
jury  -to  say,  under  all  the  circumstances  of 
the  case,  whether  this  was  not  a  destruc- 
tion of  the  ship,  by  means  of  the  defend- 
ant; and  they  finding  it  to  be  so,  the 
plaintiff  recovered  ;  and  the  court  of  com- 
mon pleas,'  afterwards,  approved  of  the 
direction,  (c)  But,  if  the  loss  of  the  ship 
were  in  fact  owing  to  the  misconduct  of 
Moody  alone,  (the  master  spoken  of  by 
Watson,)  the  only  difference  would  be, 
that,  unless  such  misconduct  should 
68  amount  to  barratry,  he  would  be  '^the 
person  liable  to  repair  the  owners 
their  damages  sustained  in  the  loss  of 
freight  and  insurance  by  his  miscon- 
duct, (d)  On  these  grounds,  I  differ  from 
the  hypothetical  reasoning  of  the  chan- 
cellor in  his  decree,  wherein  he  says, 
**That  if  Brown  were  responsible  for  the 
loss  of  the  ship,  and  the  product  of  its 
cargo,  he  was  privately  responsible,  so 
that  the  surviving  partner  was  not  bound 
to  make  reparation,  unless  he  appear  to  be 
a  debtor  to  Brown  upon  a  settlement  of  their 
private  accounts." 

Neither  can  I  assent  to  his  proposition, 
that,  from  the  length  of  time  without  any 
tidings  of  the  ship,  legally  attested,  the 
presumption  is  sufficient  evidence  of  the 
loss.  There  was  not  the  smallest  particle 
of  foundation  for  presumption  in  this  case. 
The  complainant.  Brown,  was  himself  with 
th«  ship  when  she  was  lost.  If  he  were  not 
the  cause  of  that  loss,  as  the  defendant 
alleges,  why  did  he  not  produce  such  proof 
of  the  loss  (as  undoubtedly  was  in  his 
power)  as  might  remove  all  doubts  and  con- 
jectures on  the  subject?  Without  proof  of 
the  loss  he  could  not  be  entitled  to  recover' 
the  insurance;  and  without  proof  that  the 
loss  was  occasioned  by  some  event  insured 
against,  and  within  the  scope  of  the 
policy,  his  right  to  recover  would  be  pre- 
cisely the  same  as  without  proof  of  the 
actual  loss.  Presumption  of  loss  is  only 
admitted  on  the  ground  of  shipwreck,  or 
other  danger  of  seas;  but  never  where  the 
last  tidings  of  the  ship  point  to  a  more  im- 
mediate cause  of  loss,  (e)  Equally  un- 
sound, in  my  opinion,  is  that  part  of  the 
decree,  which  pronounces  that  freight  was 
due  when  the  ship  arrived  at  Port-au- 
Prince,  if  thereby  the  chancellor  meant  (as 
he  appears  to  have  done)  that,  being  pay- 
able monthly,  if  required,  it  could  not  be 
refused,  if  the  voyage  were  afterwards 
defeated;  or  reclaimed,  if  paid  monthly, 
according  to  stipulation.  From  the  best 
consideration  I  have  been  able    to   give    to 


^i 


,a)  Watson,  lOfV. 

b)  Co.  Lltl.  200. 

(c)  Watson.  61. 62. 

d)  Abbott,  ia>.  183:  1  T.  R.  258:  Park  on  Ins.  84. 

'e)  2  Marsh.  418. 


the  charter-party,  it  appears  to   me   to   be 
for  one  entire  voyage :  the  proceeds  of   the 
cargo  of  flour,  taken  in   at  Philadel- 
69       phia,    were     invested    in    *coffee    at 
Port-au-Prince:  what     benefit   could 
accrue,  to  the  owner   of   the  cargo,  by   the 
delivery  of  the  flour   at    Port-au-Prince,  if 
the  proceeds  thereof  should   be    lost  before 
the  ship  arrived  at  her   final   pert  of   dis- 
charge?   None  whatever.    The  profits,  both 
of  the  shipowners    and    the   owners  of  the 
cargo,  were  to  depend  upon  the  safe  arrival 
of  the  ship  at  her  port  of  discharge.     And, 
although      the       freighter     should      have 
advanced  the  whole  freight,    for  a  year,  or 
more,  before  the  ship  sailed  from  England, 
yet,  if  she  were  lost,  I  am  of  opinion  that, 
upon    this   charter-party,  it   might  be   re- 
covered back.     Had    I    any  doubt   of   this, 
upon    principle,  (which  I   have   not,)    the 
decision    of    Lord  KUen borough,  in  Mash- 
iter    V.    Buller,(f)    would     remove    it.  (g) 
With  respect   to  the   insurance ;  the   law 
appears  to  be   settled  that  in  all  cases  of 
actual  fraud,  on  the  part  of  the  assured,  or 
his  agent,  the  underwriter  is  not  only    not 
liable,  but  itiay  retain  the  premium  he   has 
received  ;(h)  nor   can  the   insured   recover 
any  loss,  which  is   not   a   direct   and   im- 
mediate consequence  of   the   peril   insured 
against ;(i)   and,     therefore,    although    an 
underwriter  is  liable  for  all  damage  arising' 
to  the  owner  of   the    ^hip,  or   goods,    from 
the  restraint   or  detention   of  princes,  Ac. 
(which  are    ordinarily    acts    of    power   or 
force, )  yet  that  rule  shall  not   be   extended 
to  cases,  where  the  insured  shall   navigate 
against  the  laws   of  the   country,    in    the 
ports  of  which  he  may  chance  to  be  detained, 
or   to  cases  where  there  shall  be  a    seizure 
for  non-payment  of  customs.  ( k )    Neither  is 
the  loss  (according    to  the   defence  set    up 
by  the  answer)  attributable  to  the  barratry 
of  the  master.     For  though    barratry    may 
be  committed  by  the  master  of  a  ship  smug- 
gling on   his    own     account,    without    the 
privity  of   the  owners ;(1)  yet   it   appears, 
that  if   the  act  of  the  master  be  done  with 
a  view   to   the    benefit  of    his   owners,  or 
with  their  privity  or   consent,  and    not    to 
advance  his  own  private    interest,  it  is  not 
barratry;  and,  therefore,  not    within 
70       the  terms  of   the    policy,    upon  *that 
ground ;(m)     and,     according  to   the 
words   of    Lord     Mansfield,    in    the    case 
of    Vallejo   V.  Wheeler, (n)    nothing    is    so 
clear  as  that,  if  the  owner  of  a  ship  insure, 
and  bring  an  action  on  the  policy,  he    can 
never  set  up,  as  a  crime,  a  thing  done    by 
his  own  direction  and  consent.    The   same 
doctrine  was  recognised,  and   repeated,  by 
the  same  judge,    in    Nutt   v.   Bourdien,(o) 
who  said,  '^Barratry  is  something  contrary 
to  the  duty  of   the    master   and    mariners, 
the  very  terms  of  which  imply  that  it  must 
be  in  the  relation  in  which    they    stand    to 
the  owners  of  the  ship.     An  owner  of  a  ship 
cannot  commit   barratry.    He   may    make 

(f)  1  Camt>b.  Rep.  84. 

(g)  Abbott.  179,  80,  8.  8  266.  270.  (marff.)  S.  P. 
ih)  Park  oa  Ins.  218. 

(1)  Ibid.  56. 

(k)  2  Vern.  176:  Park,  80. 

(i)  Lockyer  v.  Offley,  I  T.  R.  8M;  Park  on  Ins.  81. 

(m)  Park.  84:  Ck>wp.  164;  8Stra.  1178, 1861. 

(n)  Cowp.  148. 

(O)  1  T.  R.  880. 
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himself  liable  by  his  fraudulent  conduct  to 
the  owners  of  the  goods,  but  not  as  for 
barratry.  And  besides,  barratry  cannot  be 
committed  against  the  owner  with  his  con- 
sent; for  though  t^e  owner  may  become 
liable  for  a  civil  loss,  by  the  misbehaviour 
of  the  captain,  if  l^e  consents,  yet  that  is 
not  barratry.  Barratry  must  partake  of 
something  criminal,  and  must  be  committed 
against  the  owner,  by  the  master,  or 
mariners."  And  it  seems  also  clear,  that 
if  the  owner  be  also  the  master  of  the  ship, 
any  act  which  in  another  master  would  be 
construed  barratry,  cannot  be  so  in  him; 
because  such  doctrine  would  militate 
against  an  acknowledged  rule  in  criminal 
law,  that  no  man  shall  be  allowed  to  derive  a 
benefit  from  his  own  crime,  which  be  would 
do,  were  he  to  recover  against  the  insurer 
for  a  loss   occasioned    by  his   own    act.  (a) 

The  evidence  of  the  seizure  and  condem- 
nation of  the  ship,  for  a  fraud  on  the 
revenue  laws  of  St.  Domingo,  as  annexed 
to  the  answer  of  the  defendant,  remains 
to  be  considered. 

In  the  case  of  Young  v.  Gregory, (b)  in 
which  the  district  court  reversed  the  judg- 
ment of  the  county  court,  because  the 
latter  admitted  letters  and  depositions  to 
go  in  evidence  to  the  jury  to  prove  that  an 
attachment  had  been  levied  on  the  plain- 
tiff's property  in  a  foreign  country ;  and 
because  the  attachment  in  the  pro- 
71  ceedings  mentioned,  *or  an  authenti- 
cated copy  thereof,  was  the  best 
evidence,  and  ought  to  have  been  produced ; 
three  of  the  judges  of  this  court  concurred 
in  the  opinion  that  the  evidence  was 
admissible,  as  it  related  to  proceedings  in 
a  foreign  country,  which  oftentimes  can  be 
proved  in  no  other  way  than  by  depositions, 
and  testimony  dehors  the  proceedings;  of 
which  it  is  not  always  in  the  power  of  the 
party  to  procure  copies.  The  actual  situa- 
tion of  the  island  of  St.  Domingo,  during 
the  last  sixteen  or  seventeen  years,  is  too 
(generally  known,  to  create  much  doubt  of 
the  applicability  of  the  reasons,  just  men- 
tioned, to  the  proceedings  in  that  country. 
The  history  produced  by  Mr.  Wirt  cannot 
be  doubted ;(c)  and  the  evidence  arising 
from  the  certificate  of  attestation  by  Sir 
Adam  Williamson,  governor  and  com- 
mander in  chief  of  the  British  possessions 
io  Hispaniola,  shows  that  the  possession  of 
the  place,  and  the  government  thereof,  had 
passed  from  the  dominion  of  France  to 
that  of  England,  in  the  short  period  of 
eif^bteen  months  from  the  time  of  the 
alleged  seizure  and  condemnation  of  the 
Favourite,  at  that  place.  The  certificate 
is  probably  in  the  usual  form  adopted  by 
the  British  governor,  at  that  period ;  and  it 
wonld  be  too  much  to  say,  it  is  not  duly 
authenticated,  or  worthy  of  credit,  because, 
under  such  circumstances,  it  is  certified 
only  under  the  governor's  seal  at  arms,  in- 
stead of  a  colonial,  or  public  seal.  The 
revolutionary  history  of  our  own  country 
shows,  that,  at  a  particular  period,  com- 
missioners of  every  kind,  though  by  the 
constitntion  required  to  be  made  with  the 
seal  of  the  commonwealth  annexed,  were, 


l*)Park,W.  C.6. 

(b)  SCaIl,44& 

(c)  Edwards's  History  of  the  West  Indies. 


of  necessity,  authorized  to  be  granted,  and 
declared  efficacious  and  valid  to  all  intents 
and  purposes,  without  that  symbol  of  the 
public  authority,  (d) 

I  think,  therefore,  the  certificate  suffi- 
ciently authentic.  Brown,  being  on  the  spot 
when  the  seizure  and  condemnation  took 
place,  might,  if  so  disposed,  have  obtained, 
I  presume,  a  copy  of  the  proceedings, 
72  ^authenticated  according  to  the  ordi- 
nary forms  of  the  French  colonies. 
He  having  neglected  to  do  so ;  or  not  choos- 
ing to  produce  it,  if  he  had  one,  I  think  the 
court  well  warranted  in  considering  this  as 
the    best  evidence  to  be  bad  in  .  the    cause* 

The  first'  document,  in  point  of  time, 
relative  to  the  seizure  of  the  ship,  is 
contained  in  the  copy  of  a  letter  addressed 
by  8.  M.  Brown,  calling  himself  owner  of 
the  ship,  to  the  civil  ordonnateur  of  St. 
Domingo,  (an  officer  whose  particular  func- 
tions I  am  unacquainted  with,)  dated 
December  30,  1783;  in  which  he  endeavours 
to  exculpate  himself  from  any  intention  to 
commit  a  fraud.  The  condemnation  of  the 
ship  does  not  appear  to  have  taken  place 
until  the  16th  of  January  following.  Of 
the  ordinary  course  of  proceedings  in  such 
cases,  we  have  no  information,  and  cannot 
possibly  form  either  a  judgment,  or  con- 
jecture. 

The  sentence  of  confiscation  and  condem- 
nation was  pronounced  by  commissioners, 
calling  themselves  *^The  intermediary 
commission,  exercising,  provisionally,  all 
the  tunctions  appertaining  to  colonial 
assemblies,*'  (of  whose  functions  we  have 
no  information,)  ''being  moreover  the  only 
administrative  tK)dy  of  the  colony,  in  vir- 
tue of  legal  powers  granted  to  them  by  the 
delegates  of  the  republic,  having  conse- 
quently the  right  of  investisrating  frauds  or 
infractions  of  law  of  any  sort,  and  esteem- 
ing it  their  first  duty  to  administer  impar- 
tial justice,  without  respect  of  persons;" 
it  proceeds  to  state  the  allegations  of  fraud, 
the  evidence,  and  the  penalty  prescribed  by 
law ;  and  concludes  with  declaring  the  con- 
^scation  of  the  ship,  together  with  all  the 
merchandise  on  board ;  condemns  the 
captain  to  the  fine  provided  by  a  certain 
arret;  and  directs  the  immediate  execu- 
tion of  that  sentence. 

Were  there  nothing  more  in  the  record,  it 
would  be  difficult  to  refuse  to  this  inter- 
mediary commission,  as  it  styles  itself,  the 
character  of  a  judicial  tribunal ;  or  to 
73  ^disapprove  of  the  sentence  pro- 
nounced, upon  the  evidence  therein 
stated.  And  yet,  on  the  very  same  day 
that  this  sentence  was  ratified,  after  being 
read  over  and  signed  on  the  succeeding 
day  to  that  on  which  it  was  first  pro- 
nounced, we  find  the  commission,  after  due 
deliberation,  resolve  to  address  a  letter  im- 
mediately to  the  civil  commissary  of  the 
French  republic,  in  which,  speaking  of  their 
tody,  they  say,  *'The  commission,  not 
being  a  judiciary  tribunal,  where  parties 
may  plead  their  causes  pro  and  con,  but  an 
administrative  tribunal,  which  pronounces 
on  the  representation  of  the 'ordonnateur, 
and  a  review  of  the  documents,  expect  your 
orders,  directing  them    how    to   act  in  this 


(d)   Laws  of  Virginia,  October.  1776.  c.  1&   See  Ch. 
Rev.  p.  48. 
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occnrt^nce,"  &c.  After  thia,  I  find  myself 
utterly  at  a  loss  in  what  light  to  consider 
this  tribunal,  and  its  proceedings.  The 
reply  t>f  the  civil  commissioner  leaves  no 
room  for  any  favourable  construction  either 
of  the  power  and  functions  of  the  inter- 
mediary commission,  or  of  its  course  of 
proceeding,  as  the  means  of  administering 
impartial  justice. 

How,  then,  are  this  court  to  decide  upon 
the  question,  as  between  the  owners  of  the 
ship,  and  the  affreighters,  who  are  involved 
in  the  same  common  loss,  and,  apparently, 
upon  the  same  common  ground ;  or,  as  be- 
tween the  assured  and  the  underwriters? 
I  can  only  answer,  that  both  were  ques- 
tions properly  cognisable  in  a  court  of  law, 
and  not  in  a  court  of  equity.  The  liability 
of  the  freighters,  to  recover  freight  pro 
rata  itineris,  or  of  the  shipowners,  to  com- 
pensate them  in  damages  for  the  loss  of  the 
cargo,  through  the  fraud  or  misconduct  of 
a  part  owner,  or  of  the  master,  were  qhes- 
tions  exclusively  proper  for  a  court  of  law; 
as  was  the  liability  of  the  underwriters  to 
p&y,  or  not  to  pay,  the  insurance ;  and  re- 
tain, or  demand,  the  premium;  according 
to  circumstances.  Whv  did  the  owners  of 
the  ship  withdraw  their  insurance  made 
in  Baltimore,  and  direct  an  insurance  to  be 

made  in  England?  Certainly  for 
74        some    cogent    ^reasons.    Were     they 

not  bound,  according  to  the  principles 
of  universal  law,  to  follow  the  person  of 
the  defendant,  if  still  residing  where  the 
contract  was  made?  Why  did  they  not? 
Perhaps,  because,  according  to  the  laws  of 
the  country,  where  both  the  charter-party 
and  the  insurance  were  made,  there  was 
something  in  the  one  or  the  other,  which 
avoided  the  contract  from  the  beginning. 
Be  that  as  it  may,  I  think  the  plaintiffs 
were  bound  to  establish  their  right,  both  to 
the  freight  and  the  insurance,  before  they 
could  be  entitled  to  a  decree  for  either,  in 
a  court  of  equity  here.  Let  it  be  remem- 
bered that,  if  Hadfield  actually  caused  an 
insurance  to  be  made,  (as  he  alleges  in  his 
letter  of  the  2d  August,  1793,)  he  could  not 
be  made  liable  to  the  owners  of  the  ship  for 
it,  until  a  recovery  against  the  under- 
writers; and  in  an  action  against  them, 
the  owners  would  never  have  recovered,  if 
the  ship  was  lost  by  their  own  misconduct, 
or  that  of  their  agent.  This  was  a  ques- 
tion purely  legal.  If  they  seek  to  charge 
Hadfield,  as  an  underwriter,  for  having, 
in  fact,  neglected  to  make  an  insurance, 
notwithstanding  his  asseition  to  the  con- 
trary, the  question  whether  he  was  guilty 
of  such  neglect,  is  also  purely  legal,  and 
the  recompense  for  it  is  wholly  in  damages; 
besides,  in  such  an  action,  Hadfield  would  be 
entitled  to  the  benefit  of  every  defence  which 
the  underwriters,  if  the  suit  had  been 
brought  against  them,  could  have  made. 
So  that  his  defence  was  doubly  proper  in 
a  court  of  law.  The  law,  which  gives  to  a 
party  a  right  to  attach  the  property  of 
another  in  the  hands  of  his  debtor  in  Vir- 
ginia, certainly  was  not  meant  to  draw  the 
decision  of  all  litigated  questions,  proper 
for  the  courts  of  law,  in  the  country  where 
the  defendant  resides,  exclusively  to  decide, 
to  the  final  and  exclusive  decision  of  our 
courts  of  equity.     This  very  case  furnishes 


the  strongest  reason    against   such  a   con- 
struction;   for     the      bill      contains     not 
any     proper     allegation,    and      the 

75  *who]e  course  of  proceedings   no  evi- 
dence, sufficient  for  a  court  of  equity 

to  decide  between  the  parties. 

My  opinion,  therefore,  is,  that  if  the 
cau^  had  been  ripe  for  a  decree  in  the 
county  court,  that  court  ought  only  to  have 
retained  it  for  a  year,  or  such  further  period 
as  might  have  been  necessary,  to  give  the 
plaintiffs  an  opportunity  of  prosecuting 
their  action  at  law  upon  the  charter-party* 
and  policy  of  insurance,  respectively;  and* 
in  case  they  should  establish  their  claim, 
against  the  defendant  Hadfield,  to  both,  or 
either,  and  it  should  be  made  appear  that 
the  claim  so  established  remained  unsatis- 
fied, then  the  court  ought  to  have  pro- 
nounced a  decree  for  the  amount  of  the 
same ;  to  be  levied  upon  the  effects  attached 
in  the  hands  of  the  other  defendants,  or 
paid  by  the  security  for  performing  the 
decree,  as  either  course  might  be  adapted 
to  the  nature  of  the  case.  And  I  am  of 
opinion,  that  both  decrees  be  reversed  with 
costs ;  and  that  the  cause  ought  now  to  be 
remanded  to  the  superior  court  of  chancery, 
with  directions  to  retain  the  same  for  a 
year,  or  such  further  period  as  may  be  nec- 
essary for  the  same  course  to  be  now  pur- 
sued by  the  parties,  if  they  think  proper. 
But,  should  this  course  not  be  approved  of» 
I  think  the  court  of  chancery  ought  to 
direct  an  issue  or  issues  to  be  made  up, 
with  respect  to  all  the  material  facts  in  the 
cause,  and  direct  a  trial  thereof  to  be  had 
by  a  jury  of  merchants;  and,  if  such  jury 
shall  be  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  any  damages,  that  they 
assess  the  same,  and  that  the  verdict  t>e  re- 
turned, &c. ;  or,  (if  the  majority  of  the 
court  are  of  a  different  opinion,)  that  the 
plaintiff's  bill  be  dismissed  without  piej- 
udice  to  any  future  action  that  he  may  be 
advised  to  bring  upon  the  charter-party  or 
policy   of  insurance.  (1)     In  the  view 

76  I  have  taken  of  this  *cause,  I  have 
unavoidably  pretermitted  several  im- 
portant points,  which  would  require  much 
time  to  consider,  and  which  I  pass  over 
only  for  that  reason. 

JUDGG  ROANE.     Upon    the    merits    o( 


(1)  May  36. 1809.  Judos  Tuckbb  submitted  tbe  fol- 
lowing qaestloD  to  tbe  court,  as  proper  to  be  ar^aed 
by  counsel,  and  considered  by  the  coart.  In  the  dis- 
cussion of  this  cause:  "VS^hetber.  in  cases  of  attach- 
ment afirainst  the  effects  of  absent  defendants,  if  a 
question  purely  legral  arise,  upon  a  contract  of 
charter-party,  or  policy  of  insurance,  entered  into 
in  a  foreisrn  country,  where  the  defendant  still 
resides,  and  where  the  proper  remedy  is  by  an  ac- 
tion soundinff  altogether  in  damages,  it  be  proper 
for  the  court  (in  which  the  attachment  is  levied,  or 
security  is  ffiven  to  perform  the  decree)  only  to  re- 
tain the  cause,  until  the  complainant  shall  have 
liquidated  his  demand  by  a  settlement,  or  estab- 
lished the  same  by  a  judgment  acrainst  the  defend- 
ant in  the  country  where  he  resides;  or  whether  It 
be  competent  to  the  court,  in  which  the  attachment 
is  levied,  to  proceed  to  the  trial  and  determination 
of  every  such  question,  whether  of  law,  or  facu  and 
to  ascertain  the  plaintiff's  damages,  if  entitled 
to  any?  And.  in  the  latter  case,  whether  the  trial 
ouffht  to  be  had,  according  to  the  course  of  pro- 
ceedlufiT  in  courts  of  equity:  or  whether  the  court 
oufifht  to  direct  an  issue  to  be  made  up  at  law.  and 
a  trial  thereof  to  be  had  by  a  jury  for  that  purpose 
to  be  empanelled?" 

JUDGi  RoANi  and  Flemino  took  time  to  consider 
this  proposition ;  but  ffave  no  opinion  upon  It— Note 
in  Original  Edition. 
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this  case,  I  concur  in  reversing  the  decree 
in  question;  upon  the  g-ronnd  that  the 
sentence  in  St.  Domingo,  stated  in  the  rec- 
ord, was  authentic  and  admissible  evi- 
dence, for  the  reasons  which  have  been 
assigned ;  and  because  it  appears  that  the 
loss  of  the  vessel  and  cargo  was  produced 
by  the  act  of  S.  M.  Brown,  who  was,  at  the 
time,  a  part  owner  of  the  ship,  and 
a  partner  of  the  present  appellee.  As  that 
act,  if  it  had  succeeded,  would  have  pro- 
duced a  profit  to  the  company  of  which  he 
was  a  partner,  so,  in  the  event  which 
has  happened,  they  should  abide  by  the 
loss.  This  is  especially  the  case,  as  the 
present  appellee  asks  the  aid  of  a  court  of 
equity.  It  would  be  highly  unjust  to  add 
to  the  calamity  brought  upon  the  appellant 
by  the  act  of  the  appellee  by  his  partner, 
in  the  loss  of  his  cargo,  by  decreeing  him 
to  pay  the  freight  and  insumnce  of  the 
vessel.  If  those  items  are  stricken  out  of 
the  appellee's  account,  or  even  S.  M. 
Brown's  proportion  thereof,  the  balance 
will  be  in    favour   of   the  appellant : 

77  *the  consequence  of  which  is,  that,  in 
my  opinion,  both  decrees  ought  to  be 

reversed,  and  the  bill  dismissed. 

JUDGE  FLEMING.  Without  a  critical 
examination  of  the  irregularity  of  the 
proceedings  in  this  case,  (as  they  have 
been  particularly  noticed  by  Judge  Tucker ; 
and  as  the  appellant,  in  his  answer, 
by  his  agent  James  Barry,  took  only  a 
Blight  exception  to  them,  but  admitted 
the  accounts  filed  by  the  plaintiffs  to 
be  correctly  stated,  except  as  to  two 
items,  to  wit,  the  charge  for  the  freight  of 
the  ship  Favourite,  from  the  10th  of  March, 
1793,  until  the  4th  of  January,  1794,  and 
the  charge  for  the  insurance  of  the  said 
ship, )  I  proceed  to  consider  the  cause  on  its 
merits,  which  seem  to  place  the  appellant 
on  still  firmer  ground.  And  the  first  and 
principal  question  is,  whether  a  copy  of  the 
proceedings,  against  the  ship  Favourite,  in 
the  island  of  St.  Domingo,  and  referred  to 
in  the  appellant's  answer,  be  authentic  and 
admissible  evidence?  and,  if  so,  2dly,  what 
e£Fect  it  ought  to  have  on  the  cause. 

With  respect  to  the  first  point ;  the  late 
Chancellor  Wythe,  in  his  decree,  the  7th  of 
March,  1804,  declared  that  evidence  not 
authentic :  but,  notwithstanding  the  great 
respect  I  have,  and  ever  had,  for  the  opin- 
ions of  that  venerable,  learned  and  upright 
judge,  I  cannot  but  differ  with  him  on  the 
present  occasion ;  1st.  Because  the  admis- 
sion of  them  is  agreeable  to  the  spirit  and 
principles  of  our  act  of  assembly  of  1792, 
c.  91.  (a)  Although  they  may  not  be 
attended,  precisely,  with  all  the  formalities 
required  by  the  said  act,  they  are  certified 
under  the  hand  and  seal  of  Adam  William- 
son, then  governor,  Ac.  of  that  part  of  the 
island  of  St.  Domingo,  where  those  trans- 
actions had  taken  place  under  the  French 
goTemment,  (and  which  had  fallen  into  the 
hands  of  the  British  bv  conquest,)  and  are 
attested   by  William    Shaw,  the    said 

78  British  governor's  secretary;  *which 
to  me  appears   the  best   evidence    of 

their  authenticity,  that  the  nature  and  cir- 
cumstances of  the  case  would  admit  of. 
2.  Because  we  have  a    precedent   of   this 


(a)  BeT.  Code,  voL  1.  p.  lOa 


court,  in  the  case  of  Young  v.  Gregory,  3 
Call,  446,  where  the  proceedings  on  an 
attachment  in  a  foreign  country,  were 
adjudged  by  the  whole  court  to  be  legal  evi- 
dence, although  no  copy  of  them  was  pro- 
duced ;  and  the  only  proof  of  their  existence 
was  by  depositions  and  letters ;  which  was 
very  far  short  of  the  proofs  in. the  case  be- 
fore us,  where  well  attested  copies  of  the 
proceedings,  in  both  the  French  and  Eng- 
lish languages,  appear  in  the  record. 

And,  3dly,  because  there  is  no  other  evi- 
dence of  the  loss  of  the  ship  Favourite ; 
without  proof  of  which  the  plaintiffs  have 
not  a  shadow  of  right  to  demand  the  in- 
surance, which  constitutes  a  very  impor- 
tant charge  in  their  account  against  the 
appellant. 

The  authenticity  of  those  papers,  then, 
being  established  to  my  satisfaction,  I 
proceed  to  consider  the  effect  which,  as  I 
conceive,  they  ought  to  have  on  the  cause. 
They  support  every  material  allegation  in 
the  appellant's  answer ;  and  it  appears  on 
the  face  of  the  whole  record,  that  Samuel 
M.  Brown  was  part  owner,  and  captain,  or 
commander  of  the  ship  Favourite,  and  on 
the  10th  day  of  March,  1793,  as  agent,  and 
in  behalf  of  the  owners,  was  party  to,  and 
signed,  the  charter-part^  under  which  she 
sailed  from  a  place  called  The  Mother 
Bank,  (where  she  then  lay,)  to  Philadel- 
phia, there  took  in  a  cargo  of  flour,  and 
from  thence  sailed  to  Port-au-Prince  in 
the  island  of  St.  Domingo,  (then  under  the 
government  of  France,)  where  she  safely 
arrived  in  autumn,  1793;  S.  M.  Brown,  one 
of  the  nlaintiffs  in  the  cause,  (though  he 
had  employed  another  captain,)  being  still 
on  board,  and,  by  his  own  acknowledg- 
ment, having  the  sole  direction  and  man- 
agement of  the  ship,  both  with  respect  to 
the  disposal  of  the  cargo  of  flour 
79  taken  on  board  at  Philadelphia,  *and 
the  reloading  her  for  the  further 
prosecution  of  her  voyage  under  the  charter- 
party.  And  here  commenced  his  extraordi- 
nary, illegal,  and  fraudulent  conduct,  by 
means  of  which  the  ship  and  cargo  were 
forfeited,  condemned  and  lost  to  the 
owners,  of  whom  he  himself  was  one ;  and, 
also,  as  before  observed,  the  agent  of  the 
whole.  His  misconduct,  by  which  the 
ship  and  cargo  were  lost,  was  briefly  this : 
having  a  very  considerable  interest  in  the 
cargo  taken  on  board  at  Port-au-Prince, 
(whether  solely  for  himself,  or,  which  is 
more  probable,  for  himself  and  Jameson, 
who,  at  the  commencement  of  this  suit, 
about  fifteen  months  after  the  loss  of  the 
ship  and  cargo,  styled  themselves  '* Robert 
Brown  Jameson  and  Samuel  Montgomery 
Brown,  merchants,  trading  under  the  firm 
of  Robert  Brown  Jameson  &  Co."  seems  not 
very  material,)  he.  Brown,  in  order  to 
defraud  the  French  government  of  their 
export  duties  to  a  considerable  amount,  and 
thereby  save  so  much  to  the  company, 
attempted  to  smuggle  63,776  pounds  of 
coffee,  by  taking  on  board  so  much  more 
than  was  entered  at  the  custom-house  of 
Port-au-Prince.  The  fraud,  however,  hav- 
ing been  detected,  the  catastrophe  above 
mentioned  consequently  followed. 

Brown,  in  order  to  exculpate  himself 
from  misconduct,  preferred   a    petition   to 
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the  officers  of  the  gorernment,  and  stated 
that,  being  a  stranger,  and  ignorant  him- 
self of  the  commercial  laws  of  the  colony, 
he  chose  an  obscure  merchant  (one  Forbes) 
to  direct  him  in  his  operations;  and,  when 
it  was  necessary  to  make  his  declaration  of 
the  cargo  on  board,  Forbes  was  in  gaol; 
and  one  of  his  representatives  (not  named) 
charged  himself  with  fulfilling  the  custom- 
ary formalities,  and  led  him  into  the 
error,  by  telling  him  that  the  'declaration 
was  conformable  to  the  tariffs  which  reg- 
ulate coffee  hogsheads  at  ^  quintals,  sugar 
hogsheads  at  16,  Ac.  But  his  apology  was 
thought  too  futile  to  have  any  operation  in 
his  favour;  as  it  appeared  the    entry 

80  was  short    of    the  quantity  ^actually 
on  board,  not  only  63,776    pounds    in 

weight,  but  also 36  packages  in  number;  to 
wit,  24  hogsheads,  1  tierce,  and  11  barrels. 

But,  admitting  that  he  was  misled  by  the 
unnamed  representative  of  Forbes ;  he  was 
inexcusable  for  applying  to  him  for  advice ; 
for  it  appears,  from  a  document  exhibited 
by  the  plaintiffs  themselves,  that,  on  the 
11th  of  March,  1793,  (the  day  after  the  date 
of  the  charter-party,)  Brown  was  instructed 
to  apply,  on  his  arrival  at  Port-au-Prince, 
to  Monsieur  Goursas  de  Belle vue,  (a  par- 
ticular friend  of  the  Marquis  de  Feronays, 
on  whose  behalf  the  charter-party  was 
made, )  as  qualified  to  give  him  the  iirst 
information  of  the  state  of  the  commerce 
of  St.  Domingo;  and  to  collect  from  that 
gentleman  the  most  essential  details  of 
what  might  be  necessary  to  prosecute  their 
plan  with  success;  and  further  to  consult 
him  (as  a  correspondent  of  the  Marquis  de 
Feronays)  on  the  local  circumstances  of  the 
island.  But,  instead  of  following  this 
prudent  and  salutary  instruction,  he 
applied,  by  his  own  confession,  to  an  im- 
prisoned merchant,  by  whose  advice  his 
conducting  that  important  business  was  to 
have  been  governed ;  and  who  being  in 
gaol  at  the  time  of  reporting  and  entering 
the  cargo,  '^one  of  his  representatives" 
(without  a  name)  **charged  himself  with 
fulfilling  the  customary  formalities,  and 
led  him  into  an  error,"  the  fatal  conse- 
quences of  which  have  already  been  noticed. 

It  being  manifest  that  the  loss  of  the 
ship  and  cargo  was  occasioned  by  the  un- 
justifiable conduct  of  Brown,  I  have  no  hesi- 
tation in  saying  that  retribution  ought  to  be 
made  to  the  sufferers ;  and,  particularly,  to 
the  appellant,  and  those  concerned  with 
him  in  interest,  for  the  loss  ot  the  proceeds 
of  the  cargo  of  flour  shipped  on  their  account 
at  Philadelphia.  But  a  question  may  arise, 
by  whom,  and  in  what  manner,  ought  the 
retribution  to  be  made?  I  answer,  by  the 
owners  of  the  ship  Favourite,  the  miscon- 
duct   of      whose     agent,    and     part 

81  *owner,  caused    the    loss;  and    by    a 
forfeiture  of  the  freight,  and   of    the 

insurance  made  on  the  ship.  Besides,  there 
is  no  evidence  that  the  appellant  ever  re- 
ceived a  shilling  on  account  of  insurance, 
though  charged  to  him  in  the  plaintiff's 
account. 

But  the  chancellor,  in  his  decree  affirm- 
ing that  of  the  county  court,  observed  that 
**if  8.  M.  Brown  was  responsible  for  the 
loss  of  the  ship,  and  the  product  of  the 
cargo,*'  (which  he  seemed    much  to  doubt, 


keeping  in  view  the  idea  that  the  proceed- 
ings against  the  ship  at  Port-au-Prince 
were  inadmissible  evidence,)  '*he  was  pri- 
vately responsible,  and  that  the  surviving- 
copartner  is  not  bound  to  make  reparation, 
unless  he  appear  to  be  so  much  the  debtor  of 
Brown,  on  the  settlement  of  their  private 
accounts."  But  the  transaction  makes  a 
very  different  impression  on  my  mind. 
Brown  was  not  acting  as  an  individual  in 
a  private  capacity,  but  as  the  avowed  agent 
of  the  owners  of  the  ship;  which  clearly 
appears  by  the  charter-party,  and  by  his 
subsequent  conduct ;  and,  in  my  concep- 
tion, they  are  as  much  bound  by,  and  as 
responsible  for,  the  acts  of  their  airent,  as 
if  they  had  all  been  on  board,  and  per- 
sonally assenting  to  the  transactions  which 
occasioned  the  loss  of  the  ship  and  cargo. 
And,  admitting  that  Jameson  is  not  boundt 
as  the  surviving  copartner  pf  Brown,  in  a 
distinct  mercantile  trade,  he  is  responsible 
as  part  owner  of  the  ship,  and  must  forfeit 
his  proportion  of  the  freight  and  insurance. 
And  it  appears  that,  if  those  two  items  be 
stricken  out  of  the  account,  or  even  S.  M. 
Brown's  moiety  of  them,  the  balance  will 
be  in  favour  of  the  appellant.  And  I  know 
not  a  case  where  the  maxim  that  '* whoever 
asks  equity  must  appear  with  pure  hands 
and  do  equity,"  more  forcibly  applies  than 
in  the  one  now  before  us.  I  am,  therefore, 
of  opinion,  that  both  decrees  are  erroneous, 
and  ought  to  be  reversed,  and  the  bill  dis- 
missed with  costs;  though  without 
82  prejudice  to  any  suit  or  action  *^ which 
the  plaintiff  may  be  advised  to  bring: 
hereafter,  for  the  same  subject. 

By  the  Court ;  both  decrees  reversed,  and 
bill  dismissed,  *^ without  prejudice  to  any 
suit  or  action  which  the  appellee  may  here- 
after be  advised  to  institute  relative  to  the 
subject  matter  of  controversy." 

On  motion  of  Mr.  Wickham,  snggestingr 
that  the  documents  from  St.  Domingo  had 
not  been  faithfully  translated,  the  court 
agreed  that  another  translation  might  be 
made,  and  used  in  support  of  a  motion  for 
a  rehearing  of  the  cause. 

Accordingly,  on  Tuesday,,  the  19th  of 
March,  he  laid  before  the  court  the  new 
translation,  which,  he  contended,  proved 
(more  completely  than  the  former)  that  the 
body  of  men  by  whom  the  ship  was  con- 
demned were  not  a  judicial  tribunal,  and 
their  decision  not  a  legal  sentence,  but  a 
mere  act  of  plunder;  since  Brown  was 
arbitrarily  condemned,  without  being 
heard  in  his  defence.  He  relied  also  on  the 
reasoning,  and  authorities  cited,  in  the 
opinion  of  Judge  Cooper,  of  Pennsyl- 
vania, upon  the  effect  of  a  sentence  of  a 
foreign  court  of  admiralty. (a) 

Wirt  observed  that  all  these  matters  were 
explained  to  the  court,  and  commented  upon 
at  the  former  argument.  If  this  course  be 
pursued,  when  shall  we  ever  get  to  the  end 
of  a  cause? 

Judge  Cooper  stood  alone,  against  all 
the  other  judges  of  Pennsylvania.  The 
case  of  Hooe  and  Harrison  v.  Pierce's 
Administrator(b)     is     also    against    him. 


(a)  In  tbe  case  of  Dempsey,  AHslarnee  of  Brown  y. 
The  Ins.  Co.  of  Pennsylvania.  See  tbe  report  of 
til  at  case  by  Mr.  Dallas,  in  18ia 

(b)  1  Wash.  812. 
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(1)  But  what  have  we  to  do,  In  this  case, 
with  the  conclaBiveneaa  or  inconclusiveneas 
of  the  sentence  of  a  foreign  conrt  of 
admiralty?  Judge  Cooper  contends 
83  for  no  *more  than  that  it  is  not 
conclnsive,  but  may  be  rebutted  by 
evidence.  This  is  enough  for  our  purpose ; 
there  being  no  evidenci^  to  rebut  the 
sentence. 

It  is  true,  there  was  no  court  of  admi- 
ralty in  the  island.  The  intermediary 
commission  was  the  only  power  to  decide 
on  the  subject;  but  their  authority  was  com- 
plete, and  their  decision  equally  obligatory 
with  that  of  a  court.  Their  being  pos- 
sessed of  arbitrary  powers,  is  no  objection ; 
for  such  was  the  nature  of  the  government 
in  the  West  Indies  under  the  old  regime,  as 
well  as   since  the  revolution,  (a) 

Under  the  old  government,  mandatory 
letters  from  the  king's  minister  were  laws, 
from  which  no  appeal  could  be  taken. 
Samuel  M.  Brown  might  have  been  tried, 
by  the  governor  and  five  judges  appointed 
by  him,  and  hung  on  the  spot.  The  gov- 
ernor was  an  absolute  prince,  and  had  power 
to  stop  judicial  proceedings. 

Wickham.  Mr.  Wirt's  quotations,  prov- 
ing that  the  commissioners  possessed  arbi- 
trary powers,  show  plainly  (as  well  as  their 
own  confession)  that  their  sentence  was 
not  one  of  a  judicial  tribunal.  The  loss 
by  their  act  is,  therefore,  such  as  comes 
within  the  insurance'*  against  detention  by 
kings  and  princes."  But,  even  if  the  com- 
missioners had  been  a  court  of  justice,  it 
is  a  rule  that,  if  it  appear  on  the  face  of 
the  proceedings,  that  a  court  acted  un- 
instly,  its  sentence  is  not  to  be  regarded. 
They  refused  to  hear  Brown  in  his  defence. 
The  assertion  of  those  who  proceeded 
illegally  against  him  is  not  evidence  of  his 
gailt.  Their  sentence  is  not  even  prima 
facie  evidence ;  being  rebutted  by  the  cir- 
cnmstance  that  they  refused  to    hear    him. 

Wednesday,  March  27th,  the  judges 
declared  their  adherence  to  their  former 
opinions.  • 

JUDGE  TUCKER  only  said,  be  had  con- 
sidered the  subject,  and  saw    no  cause    for 
changing     his      opinion       formerly      de- 
livered. 
W  ♦JUDGE  ROANE.     In  the    few  re- 

marks I  made,  in  delivering  my  opin- 
ion in  this  case,  on  the  former  occasion,  I 
stated  that  I  considered  the  record  of  con- 
demnation in  St.  Domingp,  (referred  to  in 
the  proceedings, )  as  authentic  and  admis- 
sible evidence,  to  prove  as  well  the  ground 
as  the  fact  of  that  condemnation.  In  say- 
ing it  was  authentic,  I  meant  that  it  was 
as  well  verified  as  (all  circumstances  con- 
sidered) could  be  expected ;  and,  in  expressly 
allowing  it  to  be  admissible  evidence,  I 
certainly  did  not  decide  that  it  was  con- 
clusive. That  was  not  necessary ;  for  no 
evidence  exhibited  on  the  part  of  the 
appellee  conflicted  with  the  ground  of  that 
condemnation :  on  the  contrary,  that 
gronnd  was  corroborated  and    supported  by 


(I)  Note  by  the  Reporter.  In  that  case,  the 
effect  of  the  sentence  of  &  foreign  court  of  ad- 
miralty did  not  come  in  qaestion.  The  president, 
in  proDonncInff  the  opinion  of  the  conrL  mentions 
incidentally,  that  snch  a  sentence  would  have  been 
regarded;  but  to   what  extent    does  not   appear. 

(a)  4  Edwards's  History,  p.  2.  8. 110,  111. 


the  conduct  of  Brown,  from  his  own  admis- 
sion ;  which  admission  was  one  of  the  prin- 
cipal grounds  of  my  opinion. 

On  the  subject  of  the  conclusiveness  of 
sentences  of  foreign  courts  of  admiralty^ 
however  the  doctrine  seems  to  have  been 
affirmatively  settled,  in  relation  to  ordi- 
nary times  and  circumstances,  I  am  in- 
clined to  think  that  that  doctrine  cannot 
be  transplanted  into  our  code,  at  this  time, 
without  producing  the  greatest  injustice. 
An  asra  has  arrived,  when  neither  the  ordi- 
nary laws  of  nations,  nor  those  laws  as 
founded  upon  treaties  and  conventions  be- 
tween nations,  give  the  rule;  but  the 
arbitrary  edicts,  and  orders,  of  the  king  and 
emperor,  with  whom  we  have  the  most  ex- 
tensive relations;  and  their  judges  are 
servile  enough  to  carry  them  into  rigid 
execution.  I  should  not,  therefore,  as  at 
present  advised,  incline  to  extend  to  those 
courts  a  comity  or  courtesy  to  which  they 
a^e,  at  the  present  day,  by  no  means 
entitled.  But  here  I  must  pause  1  The 
question  is  important,  and  I  mean  not  to 
prejudge  it,  as  it  neither  actually  occurs  in 
the  case  before  us,  nor  is  it  probable  that 
questions  of  this  character  will  often  again 

occur  in  this  court. 
85  *Upon  the  whole,  I  see  no  cause  to 

depart  from   the   opinion    I  formerly 
delivered. 

JUDGE  FLEMING.  I  have  perused,  and 
considered  with  great  attention,  the  trans- 
lation of  the  documents  lately  presented  to 
the  court;  and  also  the  reasoning  of 
Judge  Cooper,  in  the  case  of  Dempsey 
V.  The  Insurance  Company  of  Penn- 
sylvania ;  in  which  I  can  discover  no 
ground  for  changing  my  former  opinion ; 
but,  out  of  respect  to  the  ingenious  re- 
marks made  bv  Mr.  Wickham  on  the  sub- 
ject of  them,  I  am  indu-^ed  to  take  a  brief 
notice  of  some  of  those  remarks. 

With  respect  to  the  documents,  they 
throw  no  new  light,  to  my  conception,  on 
the  merits  of  the  cause ;  they  only  show 
the  great  avidity  of  those  in  power  at 
Port-au-Prince,  to  have  the  case  of  the 
ship  Favourite  (libelled  for  a  breach  of 
their  revenue  laws)  brought  to  a  speedy 
decision :  and  this  may  be  readily  ac- 
counted for,  from  the  critical  situation  of 
the  country;  in  which  a  civil  war  was  then 
carried  on  with  great  virulence:  and,  at  the 
same  time,  it  was  threatened  with  an 
invasion  by  a  powerful  enemy,  who,  soon 
after,  made  a  conquest  of  that  part  of  the 
island. 

With  regard  to  the  reasoning  of  Judge 
Cooper,  in  the  case  of  Dempsey  v.  The 
Insurance  Company  of  Pennsylvania,  where 
the  principal  question  was,  how  far  the 
proceedings,  and  sentence,  of  a  foreign 
court  of  admiralty  is  proper,  or  conclusive 
evidence  in  our  courts,  in  cases  between 
insurers  and  insured,  where  vessels  are 
captured  at  sea ;  his  reasoning  shows  him  to 
be  a  judge  of  distinguished  talents,  and 
of  extensive  legal  research :  but  it  is  worthy 
of  remark,  that  his  opinion  was  in  opposi- 
tion to  five  other  judges,  of  whom  the 
court   was    composed,  (2)    and   with    whose 


(2)  Note  by  the  Reporter.  The  legislature  of 
Pennsylvania,  by  their  act  passed  March  29,  1809, 
(Penn.  Laws,  vol.  9,  p.  188.)  have  settled  the  law  of 
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reasoning,  or  the  grounds  of 
SS  *whose  opinion,  we  have  not  been  fa- 
voured. And,  to  me,  there  appears 
a  clear  and  important  distinction  between 
cases  of  capture  of  neutral  vessels  at  sea, 
and  condemning  them  as  lawful  prize, 
either  under  the  French  decrees,  or  the 
British  orders  in  council,  and  the  case  now 
under  consideration.  The  former  cases 
have  emanated  from  the  exercise  of  power, 
rather  than  of  right;  and  are  in  violation 
of  the  general,  and  long  established  law  of 
nations,  which  the  courts  in  all  civilized 
countries  are  presumed  to  understand;  and 
in  which  cases,  neither  the  owners,  nor 
commanders,  of  the  captured  vessels  are 
supposed  to  be  in  fault ;  and  must  be  held 
blameless,  unless  some  pointed  evidence 
should  appear  to  the  contrary.  But,  in  the 
case  before  us,  the  law  of  nations  seems 
out  of  the  question.  The  ship  and  cargo 
were  seized  and  condemned  for  a  manifest 
infraction  of  the  revenue  laws  of  a  power 
with  which  we  were  at  peace,  and  in 
habits  of  friendly  intercourse;  and  in  one 
of  whose  ports  she  was  trading,  and  taking 
in  a  cargo  of  merchandise,  to  complete  her 
voyage.  And  this  breach  or  infringement 
of  the  law,  which  occasioned  the  loss  of 
the  ship  and  cargo,  was  committed  by  one 
of  the  owners,  and  agent  of  the  whole ; 
who  was  on  board,  and  had  the  sole,  ex- 
clusive direction  and  management  of  the 
ship,  from  the  commencement  of  her  voyage 
to  the  time  of  her  seizure,  or  condem- 
nation. In  effecting  the  latter,  it  is  prob- 
able that  great  rigour  or  strictness,  and, 
perhaps,  injustice,  might  have  been  prac- 
tised by  the  officers  of  police  at  Port-au- 
Prince,  where  the  event  took  place ;  but  of 
this  we  can  form  no  correct  judgment, 
for  want  of  a  competent  knowledge  of  the 
municipal  laws  of  foreign  countries  in  gen- 
eral, and  of  that  country  in  particular, 
which,  at  the  time  of  those  transactions, 
was  very  probably  in  a  state  of  revolu- 
87  tionary  tumult,  and  convulsion.  *But 
however  that  may  have  been,  it  is 
evident  that  the  loss  of  the  ship  and  cargo 
was  occasioned  by  the  imprudent,  and,  I 
may  add,  the  unwarrantable  conduct  of 
Samuel  Montgomery  Brown,  one  of  the 
original  plaintifiPs  in  this  suit,  who,  (instead 
of  bringing  their  action  or  actions  in  Lon- 
don, where  the  defendant  lived,  where  the 
charter-party  under  which  they  claim  the 
freight  was  executed,  and  where  the  in- 
surance was  made  on  the  ship,)  having 
discovered  some  property  of  the  defendant 
in  the  hands  of  a  correspondent  in  the  town 
of  Alexandria,  made  their  election,  and 
there  exhibited  their  bill  in  equity,  by  way 
of  foreign  attachment,  against  the  effects 
of  the  defendant ;  a  thousand  leagues  from 
the  place  of  his  residence,  and  from  where 
the  contracts  were  made;  leaving  him  to 
be  defended  (if  defended  at  alt)  by  a  gar- 
nishee, unacquainted,  probablv,  with  the 
transactions  between  the  parties;  and 
uninterested  in  the  event  of  the  suit;  in  the 
prosecution  of  which,  the  irregular,  and 
illegal   proceedings    have  been   sufficiently 


that  state  Id  conformity  with  Judge  Coopbr's  opin- 
ion. See  also  Calbralth  v.  Grade,  1  Binney*8  Rep. 
200.  and  Calbonn  y.  The  Insnrance  Ck>mpany  of 
Pennsylvania,  ibid.  SOS. 


commented  upon  by  a  member  of  this  court, 
on  a  former  occasion.  And  I  shall  only 
add,  that,  after  a  mature  reconsideration 
of  the  case,  I  am  clearly  of  opinion  that  the 
decree,  (now  sought  to  be  revised  and 
altered, )  in  favour  of  the  appellee,  is  correct, 
and  ought  not  to  be  disturbed. 


88  ^Waller's  Executors  v.  Ellis  and  Others.  * 

Ar^rued  October,  1800. 

I.  Helr»-U«bllity  of  Heir  of  ma  Holr— The  heir  of  an 
heir  is  responsible  upon  an  obligation  in  which 
the  heirs  are  bound :  provided  he  have  assets  by 
descent  from  the  obliffor. 

a.  SsiBo-Declsnitloa  sffslmt  Remote  tldr.— In  de- 
clarinir  against  such  remote  heir,  he  should  be 
charred  as  heir  of  the  heir  of  theobliflror,  or  as 
heirof  the  obliffor.  with  a  videlicet,  settinflr  f ortli 
the  intervening'  descent:  bnt  it  is  not  necessarr 
to  state  how  he  is  heir. 

3.  Same— Chsrfflns- Debet  .and  Detloet— An  heir 
should  be  charged  in  the  debet  and  detinet:  but 
if  he  be  charred  in  the  detinet  only,  the  defect  is 
not  fatal,  after  verdict,  or  npon  g-eneral  de> 
murrer. 

4.  Boad-Wben  Copy  May  Be  Declared  on.— Where  a 
bond  is  filed  in  a  salt  against  the  executor  of  the 
obligor,  a  copy  may  be  declared  upon,  aralnst  the 
heirs,  in  another  court;  and  the  original  need  not 
be  produced,  unless  the  defendants  crave  oyer  of 
the  original,  or  object  to  the  copy  as  incorrect,  or 
plead  that  there  is  no  such  bond:  in  either  of 
which  cases,  the  original  may  be  procured  by  a 
writ  of  snbpcsna  duces  tecum. 

5.  I'leadlnff  and  Practice -Pleadlsff  Several  Matters. 
—Under  the  act  of  1792,  (Rev.  Code,  yol.  1,  c.  eft.  s. 
40.)  the  plaintiff  in  replevin,  and  the  defendant  in. 
all  other  actions,  may  plead  as  many  several 
matters,  whether  of  law,  or  fact  as  he  shall  think 
necessary  for  his  defence:  notwithstanding  such 
several  matters  be  inconsistent  with  each  other. 

6.  Same— Plea  and  Demurrer— Effect— If  a  defendant 
plead  and  demur  to  the  whole  declaration;  and 
the  demurrer  be  overruled,  judgment  ouflrht  not 
to  be  entered,  without  first  trying*  the  issues  Joined 
on  the  other  pleas. 

In  an  action  of  debt  in  the  district  court 
of  Williamsburg,  John  Waller  and  others, 
executors  of  Benjamin  Waller,  deceased » 
complained  of  *^John  BUis  and  Mary  his 
wife,  late  Mary  Fleming,)  and  Susannah 
Lewis,  (late  Susannah  Fleming,)  coheir- 
esses, in  parcenary,  of  John  Fleming, 
jun.  deceased,  who  was  heir  and  devisee  of 
John  Fleming,  deceased,  in  custody,  Ac.  of 
a  plea  of  debt,  that  they  render  unto  them 
the  sum  of  eight  hundred  pounds,  steriini^ 
money  of  Great  Britain,  of  the  value  of 
twelve  hundred  pounds,  money  of  Virginia* 
which  they  from  them  unjustlv  detain;  for 
that,  whereas  the  said  John  Fleming,  last 
above  mentioned,  in  his  lifetime,  that  is 
to  say,  on  the  third  day  of  May,  in  the 
year  of  our  Lord  seventeen  hundred  and 
sixty,  at  the  parish  of  Abingdon,  in  the 
county  aforesaid,  made  his  certain  writing^ 
obligatory,  sealed  with  his  seal,  (and  a 
copy  of  which  writing  obligatory  now  re- 
maining of  record  in  the  office  of  the 
court  of  the  district  of  Richmond,  where 
the  same  has  been  filed,  duly  attested  by 
the  clerk  of  the  said  district  court,  is  to 
the  court  now  here  shown, )  the  date  whereof 
is  the  same  day  and  year  aforesaid ;  whereby 
he  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  said  Benja- 
min     Walter,     in    his    lifetime,      in 

89  *the  just   and  full   sum  of  eight  hun- 


*As  an  Instance  where,  at  common  law,  an  action 
on  the  personal  covenant  of  the  covenantor,  tn 
which  he  expressly  named  his  heirs  as  t>onnd,  was 
sustained,  the  principal  case  was  cited  in  Rex  t. 
Creel.  22  W.  Va.  877. 
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dred  pounds,  sterling-  money  of  Great 
Britain,  to  be  paid  unto  the  said  Benjamin 
Waller,  whenever  he  the  said  John  Fleming 
should  be  thereto  required;  and,  for  the 
true  and  faithful  payment  of  the  aforesaid 
sum  of  eight  hundred  pounds,  the  said  John 
Fleming,  by  the  same  writing  obligatory, 
also  bound  his  heirs;  nevertheless,  the  said 
John  Fleming,  during  his  lifetime,  nor  the 
said  John  Fleming,  jun.  since  the  decease 
of  the  said  John  Fleming,  nor  the  said 
John  Bills,  and  Mary  his  wife,  and  Susan- 
nah Lewis,  or  either  of  them,  since  the  de- 
cease of  the  said  John  Fleming,  jun.  (he 
the  said  John  Fleming,  jun.  being  the  heir 
aad  devisee  of  the  said  John  Fleming,  and 
they  the  said  Mary  and  Susannah  being 
coheiresses  in  parcenary  of  the  said  John 
Fleming,  jun. )  have  not,  nor  hath  either 
of  them,  paid,  or  in  any  way  satisfied,  the 
said  sum  of  eight  hundred  pounds,  sterling 
money  of  Great  Britain,  of  the  value  afore- 
said, or  any  part  thereof,  to  the  said  Ben- 
jamin Waller,  during  his  lifetime,  or  to 
the  plaintiffs,  his  executors  aforesaid, 
since  his  decease,  or  to  either  of  them ;  al- 
though they  and  each  of  them  have  been 
thereto  frequently  requested  by  them  and 
«ach  of  them ;  but  the  same  to  pay  he  the 
said  John  Fleming,  in  his  lifetime,  and  he 
the  said  John  Fleming,  jun.  since  the  de- 
cease of  the  said  John  Fleming,  and  they 
the  said  John  EUis,  and  Mary  his  wife, 
and  Susannah  Lewis,  since  the  decease  of 
the  said  John  Fleming,  jun.  hitherto  have 
altogether  refused,  and  still  the  said  de- 
fendants do  refuse ;  whereby  the  said  plain- 
tiffs say  they  are  injured  and  endamaged 
ten  pounds;  and  thereof  they  bring  suit, 
Ac.  and  bring  here  into  court  the  letters 
testamentary,'*  &c. 

To  this  declaration  the  defendants  (hav- 
ing craved  oyer  of  the  writing  obligatory, 
Ac.  and  a  copy  being  read  to  them)  filed 
eight  pleas;  1.  "That  the  copy  of  the  writ- 
ing obligatory  aforesaid,  so  as  afore- 
^  said  read  to  them,  and  *also  the  copy 
of  the  said  condition,  are  not  true 
copies  of  the  said  writing  obligatory  and 
condition  filed  among  the  records  of  the 
court  for  the  district  of  Richmond,  as  in 
the  declaration  is  set  forth ;  and  of  this 
they  put  themselves  on  the  country;*' 
2.  '*Tnat  there  is  no  such  writing  obliga- 
tory of  the  said  John  Fleming,  filed  among 
the  records  of  the  said  district  court ;  and 
this  they  are  ready  to  verify ;  wherefore 
they  pray  judgment,"  Ac. ;  3.  **That  John 
Fleming  the  younger,  in  the  declaration 
mentioned,  was  not  the  heir  or  devisee  of 
the  said  John  Fleming,  charged  by  the  said 
declaration  to  be  the  obligor  in  the  writing 
obligatory  supposed  aforesaid ;  and  of  this 
they  put  themselves  upon  the  country;" 
4.  ''That  they  the  defendants  are  not  the 
heirs  or  devisees  of  the  said  John  Fleming 
the  younger,  as  in  the  declaration  is  al- 
leged; and  of  this  they  put  themselves  on 
the  country;"  5.  A  demurrer  to  the  whole 
declaration ;  introduced  with  a  protestation, 
insisting  on  the  two  last-mentioned  pleas ; 
the  causes  of  demurrer  assigned  being, 
'*That  the  defendants  are  charged  as  the 
heir  of  an  heir  upon  the  ot>ligation  of  the 
ancestor  of  the  first  heir;  and,  as  such, 
they  are  not  chargeable  by  said  obligation  ; 


and,  secondly,  they  are  charged  as  the  heir 
of  John  Fleming  the  younger,  who  is  al- 
leged to  be  the  heir  of  John  Fleming,  the 
supposed  obligor ;  and  it  is  not  averred  and 
shown,  in  and  by  the  said  declaration,  how 
the  said  defendants  are  heirs  to  the  said 
John  the  younger;  and  because  the  writing 
obligatory  aforesaid  is  not  a  writing  oblig- 
atory filed  in  the  general  court,  in  a  county, 
or  other  inferior  court,  or  in  the  court  of  a 
district,  in  a  suit  founded,  therein,  on  the 
same  writing  obligatory,  against  a  person 
or  persons  jointly,  or  jointly  and  severally, 
bound,  for  the  performance  of  any  contract, 
or  ior  the  payment  of  money  or  tobacco, 
together  with  the  said  John  Fleming." (a) 
The  6th  plea  was,  that  the  plaintiffs  had 
obtained  a  judgment  in  the  Richmond 

91  district  court,  upon  the  same*writing 
obligatory    against   the    executor   of 

John  Fleming,  the  obligor;  '^And  the  said 
judgment  determines  the  specialtv;  so  that 
now  the  heir  of  the  said  John  Fleming  is 
not  bound,  and  there  is  not  any  lien  upon 
the  said  heir  by  reason  of  the  debt  afore- 
said." 

The  7th  and  8th  pleas  wei-e,  7th,  that  the 
executor  had  assets  to  satisfy  the  said  judg- 
ment; and,  8th,  ^*That  the  defendants  have 
not  any  lands  or  tenements  in  fee-simple, 
by  hereditary  descent,  nor  by  devise,  from 
the  said  John  Fleming ;  nor  from  the  said 
John  Fleming  the  younger,  which  came  by 
descent  or  devise  from  the  said  John  the 
obligor;  nor  had  on  the  day  of  obtaining 
the  writ  of  the  said  plaintiffs;  nor  ever 
before,  or  afterwards;  and  this  they  are 
ready  to  verify." 

The  plaintiffs  filed  general  replications 
to,  and  issues  were  made  upon,  the  1st,  2d, 
3d,  4th,  7th  and  8th  pleas.  To  the  5th 
plea  they  joined  in  demurrer;  and  to  the 
6th  demurred  generally ;  and  thereupon  the 
defendants  filed  a  joinder  to  the  last-men- 
tioned demurrer. 

On  motion  of  the  plaintiffs,  a  writ  of 
subpoena  duces  tecum  was  awarded,  to 
bring  the  original  bond  in  question; 
*' Which  being  seen  and  inspected  by  the 
court,  it  sufficiently  appeared  to  .  the  court 
that,  among  the  records  of  the  court  for 
the  said  district  of  Richmond,  there  is  filed 
such  a  writing  obligatory  of  the  said  John 
Fleming,  as  the  said  plan  tiffs  in  their  rep- 
lication" (to  the  second  plea)  ''have  al- 
leged." 

The  defendants  then  withdrew  their  first 
plea ;  and  the  demurrer  to  the  declaration 
being  argued,  the  court  sustained  the  de- 
murrer; and  (without  any  further  notice  of 
the  remaining  issues)  judgement  was  en- 
tered "That  the  plaintiffs  take  nothing  by 
their  bill,"  Ac. ;  whereupon  they  appealed. 

After  argument,  by  Wickham,  for  the  ap- 
pellant, and  Wirt,  for  the  appellee,  (Octo- 
ber 14,  1809,)  the  court  took  time  to  consider 
the  case. 

92  ^Monday,    June      4th,    1810.      The 
Judges,     TUCKER      and     ROANB, 

(FLEMING  not  sitting  in  the  cause,)  pro- 
nounced their  opinions. 

JUDGE  TUCKER  (after  setting  forth  the 
substance  of  the  declaration)  said.  To  this 
declaration  the  defendants  have  pleaded  sev- 
eral pleas ;  two  only  of  which  I  shall  notice 


(a)  See  Rev.  Ckxle.  vol.  1.  c.  66,  a.  94. 
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at  present.  In  the  former,  they  plead  that 
John  Fleming^,  jan.  was  not  the  heir  or  dev- 
isee of  the  obligor;  and  of  this  they  put 
themselves  upon  the  country.  In  the  lat- 
ter, they  plead  that  Mary  Ellis  and  Susan- 
nah Lfewis  are  not  the  heirs  or  devisees  of 
the  said  John  Fleming-  the  younger ;  and 
of  this  they  likewise  put  themselves  upon 
the  country.  At  the  same  time,  the  de- 
fendants also  (by  protestation  that  they 
were  not  the  heirs  or  devisees  of  the  said 
John  Fleming  the  younger,  and  that  the 
said  John  Fleming  the  younger  was  not  the 
heir  or  devisee  of  the  obligor  in  the  decla- 
ration mentioned)  demurred  to  the  declara- 
tion, and  for  cause  of  demurrer  they  say, 
*'That  they  are  charged  as  the  heir  of  an 
heir,  upon  the  obligation  of  the  ancestor  of 
the  first  heir,  and  as  such  they  are  not 
chargeable  by  the  said  obligation ;  and,  sec- 
ondly, that  they*  are  charged  as  the  heirs 
of  John  Fleming  the  younger,  who  is  al- 
leged to  be  the  heir  of  the  supposed  obligor, 
and  that  it  is  not  averred  and  shown,  in 
and  by  the  said  declaration,  how  the  said 
defendants  are  heirs  of  the  said  John  the 
younger ;  thirdly, because  the  writing  obliga- 
tory aforesaid  is  not  a  writing  obliga- 
tory filed  in  the  general  court,  in  any 
county,  or  other  inferior  court,  or  in  the 
court  of  a  district,  in  a  suit  founded, 
therein,  on  the  same  writing  obligatory, 
against  a  person  or  persons  jointly,  or 
jointly  and  severally,  bound,  for  the  per- 
formance of  any  contract  for  the  payment 
of  money  or  tobacco,  together  with  the 
said  John  Fleming."  The  plaintiff  joined 
issue  upon  both  the  before-mentioned  pleas, 

and  also  joined  in  the  demurrer. 
93  *The  defendants    pleaded    several 

other  pleas,  to  one  of  which  there 
was  a  demurrer,  which  I  shall  notice  here- 
after. I  shall  now  proceed  to  consider  the 
demurrer  to  the  declaration,  upon  which 
the  district  court  rendered  a  judgment  in  fa- 
vour of  the  defendants,  and  that  the  plain- 
tiffs take  nothing  by  their  bill. 

1.  The  first  cause  of  demurrer  is,  **That 
the  defendants  are  charged  as  the  heir  of 
an  heir,  upon  the  obligation  of  the  ances- 
tor of  the  first  heir;  and,  as  such,  they  are 
not  chargeable  in  the  said  obligation." 

But,  with  respect  to  the  above  cause  of 
demurrer,  it  is  necessary  to  observe,  that 
where  the  lands  have  descended  from  the 
obligor  to  another,  who  has  died  seised, 
and  from  him  to  the  defendant,  the  descent 
must  be  specially  stated ;  as  that  the  defend- 
ant is  the  heir  of  A.  (who  died  last  seised,) 
who  was  the  heir  of  the  obligor;  and  so 
it  must  be,  where  there  have  been  several 
intermediate  descents;  for,  if  the  declara- 
tion be  against  the  defendant,  as  heir  of 
the  obligor,  and  it  appears  in  evidence,  on 
the  plea  of  riens  per  discent  from  the  obli- 
gor, that  the  defendant  ia  heir  of  the  heir  of 
the  obligor,  it  is  a  fatal  variance. (a)  And 
therewith  the  opinion  of  the  court,  in  3 
Mod.  257,  Killow  v.  Rowden,  appears  to 
me  to  be  perfectly  reconcileable:  for  there 
the  court  admitted,  that  if  the  lands  had 
descended  to  the  brother,  and  nephew  of 
the  defendant,  in  fee,  (instead  of  in  tail, 
as  was  the  case,)  that  then  they    ought    to 


(a)  SSannd.  7;  (editor's  note)  S  Cro.  861:  Jenks's 
Case. 


have  been  named :  that  is,  (as  I  understand 
the  book,)  it  ought  to  have  been  shown 
that  the  defendant  was  the  heir  of  his 
nephew,  to  whom  the  lands  descended  as  heir 
to  bis  father,  who  was  heir  to  the  obligor  ; 
instead  of  charging  the  defendant  him- 
self as  heir  (that  is,  as  immediate  heir)  to 
the  obligor  himself,  without  noticing  the 
intermediate  descent.  So,  where,  in  debt 
against  the  defendant  as  heir  of  B.,  it  ap- 
peared in  evidence,  on  the  issue  of  riena. 
per  discent  from  B.,  that  he  died  seised  in 
fee,  leaving  the  defendant  his  daughter, 
and  his  wife  with  child  of  a  son,  who  was- 
afterwards  born,  and  lived   an    hour, 

94  *it  was  held  that  this  evidence  did 
not  support  the  issue;  for  the  de- 
fendant had  nothing  from  her  father,  the 
obligor,  but  the  lands  came  to  her  by  de- 
scent,  as  heir  of  her  brother,  who  was  last 
seised,  (b)  The  case  cited  in  Dyer,  368, 
though  cited  by  the  learned  editor  of  Saun- 
ders, as  in  conformity  with  these  cases, 
appears  to  me  to  be  contrary.  For  it  is  there 
said,  that  a  man  seised  in  fee  has  isstie 
two  sons,  and  bound  himself  and  his  heirs 
in  a  bond,  and  died  seised  of  assets;  the 
eldest  son  enters  and  dies  without  issue ;  the 
youngest  son  enters;  he  shall  be  charged 
by  these  assets  as  son  and  heir  to  his 
father,  although  there  was  an  intermediate 
descent  to  the  eldest.  And  the  same  is  the 
law  of  grandfather,  father  and  son.(cj 
We  are  told,  however,  that  it  is  held  to  be 
unnecessary  to  state  how  the  defendant  is 
heir;  for  it  may  not  be  in  the  plaintiff's 
knowledge,  (d)  The  precedents,  as  far  as 
I  have  had  an  opportunity  of  examining^ 
them,  are  both  ways.  The  declaration  in 
Quennel  v.  Diddlesford(e)  charges  the  de- 
fendant as  heir  of  John  Diddlesford,  de- 
ceased, to  wit,  brother  and  heir  of  Richard 

D ,    son    and     heir   of    William   D , 

brother  and  heir  of  the  said  John  Diddles- 
ford, the  obligor,  in  the  bond;  and  assigns 
breach  in  the  non-payment  by  either  of 
these  persons,  successively.  A  similar  pre- 
cedent will  be  found  in  2  Mod.  E)nt.  226» 
In  the  case  of  Joseph  v.  Lord  Mohnn,(f) 
the  declaration  is  against  '^Thomas  Orby, 
Esq.  and  Charlotte,  his  wife,  James,  Duke 
of  Hamilton,  and  Elizabeth,  his  wife,  and 
John  Krlington,  gent,  (which  said  Char- 
lotte, Elizabeth  and  John,  are  co-heirs  of 
Fitton,  late  Earl  of  Macclesfield;  late 
brother  and  heir  of  Charles,  late  Earl  of  Mac- 
clesfield ;  the  same  Charlotte  being  one  of 
the  sisters  of  the  late  earls;  the  said  Eliza- 
beth being  daughter  and  heir  of  Elizabeth, 
late  Lady  G.,  late  another  of  the  sisters  of 
the  said  earl ;  and  the  same  John  beingf 
son  and  heir  of  Anne  Erlington,  late  an- 
other of  the  sisters  of  the  late  earls;)  and 
against    Charles,  Lord    Mohun,    devisee  of 

the  said  late  Earl  Charles,  of  certain 

95  lands,'*  &c. ;  and  set  forth  *an  obliga- 
tion of  Earl    Charles ;    and   assigned 

breach  in  the    non-payment    by    either    of 
those  persons.    The  precedent  in  Rebow  v. 


(h)  2  Roll.  Abr.709;  cited  S  Mod.  £50:  Saunders,  ibid. 

(c)  Dyer,  supra. 

(d)  Saunders,  ibid,  editor's  note:  cites  Denbam  v. 
Stephenson,  1  Salk  865.  and  6  Mod.  341:  S.  C.  accord- 
ant 

(e)  LiU.  Ent  147. 

(f)  Lill.  Ent  145. 
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Paliner(a)  is  to  the  same  effect,  and  seems 
(mutatis  mutandis)  to  have  been  copied  by 
the  framer  of  the  declaration  in  the  case 
before  us.  Here,  then,  we  have  two  prec- 
edents in  which  the  defendants  are  charged 
as  heirs  to  the  obligors,  respectively, 
though  shown  under  a  videlicet,  not  to  be 
immediate,  but  intermediate  heirs.  In 
the  two  last,  they  are  not  charged  as  heirs 
to  the  obligors,  but  as  heirs  to  those  who 
were  heirs  to  the  obligors,  in  their  life- 
time. It  would  seem,  then,  to  me,  that  it 
is  sufficient  to  charge  the  defendants  in  the 
latter  mode.  For  if  the  immediate  heir 
shall  have  aliened  the  lands  in  his  life- 
time, so  as  to  break  the  descent,  the  de- 
fendants could  never  be  charged  upon  their 
plea  of  **riens  per  dlscent  from  the  iirst 
obligor;**  and  if,  on  the  other  hand,  they 
were  in  fact  heirs  to  the  heir  of  the  obligor 
only  ex  parte  materna,  and  not  on  the 
father's  side  also,  they  would  be  equally  pro- 
tected by  that  plea  of "  *riens  per  dlscent  from 
the  obligor;"  for,  although  they  should  have 
lands  by  descent  from  the  son  of  the  obli- 
gor, yet  if  those  lands  were  ex  parte  ma- 
terna, that  evidence  would  be  sufficient  to 
maintain  their  plea.  So  that  I  can  discover 
no  inconvenience  from  this  mode  of  declar- 
ing. On  these  grounds  I  am  of  opinion 
that  the  declaration  is  not  insufficient,  for 
the  first  reason  assigned  as  a  cause  of 
demurrer  thereto. 

The  second  cause  of  demurrer  assigned 
is,  that  the  defendants  are  charged  as  heirs 
of  John  Fleming  the  younger,  who  is  al- 
leged to  be  the  heir  of  the  supposed  obligor, 
and  that  it  is  not  averred  and  shown  by 
the  declaration,  how  the  said  defendants 
are  heirs  to  the  said  John  Fleming  the 
younger.  This  objection  appears  to  have 
been  overruled  in  the  case  of  Denham  v. 
Stephenson, (b)  in  which  it  was  made;  and 
the  court  took  this  difference,  between  an 
action  by,  and  against,  an  heir;  in  the 
former  case,  he  must  show  his  pedi- 
96  gree,  and  how  *heir,  for  it  lies  within 
his  knowledge ;  but,  in  the  latter,  it 
is  not  necessary;  for  the  plaintiff  is  a 
stranger,  and  it  would  be  hard  to  compel 
him  to  set  forth  another's  pedigree,  (c) 

The  third  objection  to  the  declaration  is 
founded  upon  the  profert  of  a  copy  of  the 
bond  of  the  ancestor,  instead  of  the  origi- 
nal. **The  same  not  being  filed  in  another 
court,  in  a  suit  founded  thereon,  against 
a  person  or  persons  jointly,  or  jointly  and 
severally,  bound  with  the  obligor,  for  the 
payment  of  money  or  tobacco;'*  so  as  to 
bring  the  case  within  the  provisions  of  the 
district  court  law;  edit.  1794,  c.  66,  s.  24,  (d) 
and  if  the  case  rested  altogether  upon  our 
statute,  I  should  be  of  opinion  with  the  de- 
fendant. But  Co.  Litt.  231,  b,  is  express, 
that  if  a  deed  remain  in  one  court,  it  may  be 
pleaded  in  another  court,  without  showing 
forth ;  quia  lex  non  cogit  ad  impossibilia. 
The  case  appears  to  me  to  be  completely 
within  the  reason  of  the  modern  practice, 
stated  in  the  case  of  Kead  v.  Brookman,  in 
3  T.  R.    151,  &c.    cited   and    approved    by 
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this  court  in  the  case    of    Taylor    v. 
ton.(e) 

Here  it  may  be  necessary  to  inquire, 
whether,  if  the  declaration  be  sufficient, 
the  judgment  which  this  court  ought  to 
pronounce  must  be  final  against  the  de- 
fendant ;(f)  they  having  demurred  to  the 
whole  of  the  plaintiff's  declaration,  and 
thereby  admitted  all  such  facts  as  are 
therein  sufficiently  stated  to  be  true;  or, 
whether,  notwithstanding  this,  the  cause 
must  be  sent  back  for  the  trial  of  the 
issues  joined  upon  the  several  pleas, 
which  the  defendants  have  pleaded  in  their 
defence.  Two  of  those  pleas,  viz.  one 
that  John  Fleming,  jun.  was  not  heir  or 
devisee  of  the  obligor;  and  another,  that 
the  defendants  Mary  Ellis  and  Susannah 
Lewis  are  not  the  heirs  or  devisees  of  the 
said  John  Fleming  the  younger,  are  in  di- 
rect opposition  to  the  facts  alleged  in  the 
declaration,  and  admitted  to  be  true  by  the 

defendants'  demurrer  to  that  declara- 
97        tion.    Is    it  consistent  with   *reason, 

that,  when  a   defendant  has,    in   the 
course    of    pleading,    admitted    the    facta 
charged  in  the  plaintiff's  declaration,  and 
relied   upon   their  insufficiency  in   law    to 
charge  him,  that  he  should  put   the   plain- 
tiff, by  a  negative  plea,  to  the  trouble   and 
delay  of  a  trial  to  ascertain  the  very   facts 
thus  admitted  by  the  demurrer?    More   es- 
pecially  when  the  facts  thus  admitted   by 
the  demurrer,  but  denied  by  the   pleas,    go 
to  the  whole  merits  of  the  case  I    It  is  true, 
our  law  permits  a  man   to  plead   as   many 
several  matters,  whether  of  law  or  fact,  as  he 
may  think  necessary  for  his  defence.    But 
such  matters,  to  be  available,    ought  to  be 
consistent  with  each  other,  and  not  contra- 
dictory or  immaterial.     In  England,  non  est 
factum,  and    solvit  ad  diem,  could    not    be 
pleaded  to  the  same  bond,    because  the  one 
admitted,  and  the   other   denied,  the   exe- 
cution   of   the    bond.     2    Bl.  Rep.    993.  (g) 
In   the  case  of  Nuttal's  Ex'rs  v.  M'Dowal 
A    Co.    in    this   court, (h)    which     was   an 
action     of    debt   brought    by   the     appel- 
lees   against     the  appellants,      executors, 
upon    a     judgment     theretofore    obtained 
against  them,  the  defendants  offered    four 
several  pleas;  Ist.  No  such  record;    2d.  No 
waste;  3d.  That    the   defendant's    testator 
paid  the  debt    in    his    lifetime;    and,  4th. 
That  the   former   judgment    was   obtained 
by  surprise.    The  district  court  rejected  the 
tivo  last   pleas,  and  this  court  affirmed    the 
judgment.    In  Stone   v.    Patterson, (i)    ac- 
cording  to  my  note  of    the   case,    nothing 
was  said,  by  the  court,  upon  the  subject  of 
pleading  and  demurring  to  the   declaration 
at  the    same    time.     The    cause    went    off 
upon  a  different  point.     Let  it  be  admitted, 
that  a  defendant  under  the  act  of  assembly 
may  plead  and  demur  to  the  plaintiff's  dec- 
laration at  the  same   time;  or    may    plead 
as  many  pleas,  however  frivolous   or  con- 
tradictory   they    may    be    to    each    other; 


(a)  LilL  Ent.  172. 

(b)  I  Salk.  365. 
<c>  Saund.  Ibid. 

<d)  BcY.  Code.  voL  1,  p.  T7. 


(e)  1  Wash.SBS. 

(f)  Rayner  v.  Pointer,  1  WiUes^s  Rep.  410.  411;  Bal- 
lythorpe  v.  Tnmer.  ibid.  476. 

(g)  A  defendant  not  permitted  to  plead  non  aF- 
ftnmpslt  to  tbe  wbole.  and  tender  as  to  part.  4  T.  R. 
194.  Nor  non  est  factum,  and  tender  as  to  part  5  T, 
R.  »7. 

(b)  April  2S.  1806.     MS. 
(i)  May  6, 1806.    MS. 
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does  it  follow,  that,  when  he   has   put   the 

whole  merits  of  his  cause  upon  an  issue  in 

law,  and  that  is  determined   against    him, 

he  shall  be  indulged  with   a   trial  of 

98  such  pleas,  as  *are  either  contra- 
dicted by  his  own  admission,  or  con- 
tradictory to  each  other;  and  this  after 
delaying  the  plaintiff,  perhaps,  seven 
years  by  an  appeal?  It  is,  I  conceive,  im- 
possible to  foresee  all  the  inconveniences 
which  will  probably  ensue  from  such  a 
practice,  if  indulged ;  but  the  delays  which 
it  must  occasion  are  obvious.  Nor  must 
it  be  forgotten  that  pleading  double  is  at 
the  peril  of  the  pleader. 

I  was,  indeed,  for  some  time  inclined  to 
doubt  whether  the  protestation,  with  which 
the  defendants  have  introduced  their  de- 
murrer to  the  declaration,  had  not  saved  to 
them  the  benefit  of  the  two  pleas  above 
noticed,  even  though  the  judgment  on  the 
demurrer  should  be  against  them.  But, 
looking  into  the  precedents,  I  find  the  judg- 
ment, in  this  case,  being  an  action  of 
debt  for  money  due  by  bond,  must  be  final; 
and  that  there  is  no  instance  (as  far  as  I  can 
find)  of  a  respondeas  ouster  being  awarded 
where  the  demurrer  is  in  bar,  as  in  this 
case.  My  present  impressions  are  different 
upon  this  point;  and  the  proper  judgment 
to  be  entered  in  this  court,  as  a  court  of  er- 
ror, and  notof  original  jurisdiction,  (where 
amendments  are  often  very  properly  in- 
dulged, if  asked  in  reasonable  time, )  seems 
to  me  to  be  for  the  debt  and  damages, 
without  any  writ(l)  to  inquire  of  the  lands, 
tenements,  or  hereditaments  descended, 
pursuant  to  the  7th  section  of  the  act 
against  fraudulent  devises.  The  record  fur- 
nishes a  further  reason,    I   conceive, 

99  why  this  court  ought  *to  pronounce 
such  judgment  as  I  have  just  men- 
tioned. The  defendants,  in  their  sixth 
plea,  plead,  that  the  plaintiffs  brought 
suit,  and  recovered  a  judgment  on  the  same 
bond,  in  the  district  court  of  Richmond, 
against  William  Fleming,  executor  of  John 
Fleming,  the  obligor;  and  that  the  said 
judgment  determines  the  specialty,  so 
that  the  heir  of  the  obligor  is  no  longer 
bound.    To    this    plea    the    plaintiffs    de- 


(1)  Note  by  Judob  Tuckeb. 
Id  debt  on  the  ancestor's  bond,  leave  to  with 
draw  a  demurrer  and  plead  issuably.  on  payment 
of  costs,  after  plaintiff  had  lost  a  trial,  beln^rin  case 
of  an  heir  who  had  pleaded  riens  per  discent.  and 
by  mistake  of  his  counsel  had  demurred  to  the 
plaintiff's  replication,  and  Judgment  would  be 
given  for  plaintiff  on  the  demurrer,  which  would 
be  to  recover  his  whole  debt  against  the  defendant, 
though  he  had  very  little  assets  descended  to  him, 
and  was  willing  to  satisfy  plaintiff's  demands,  as  far 
as  assets  bad  descended  to  him.  which  might  be  tried 
on  the  issue  of  riens  per  dlscent."  1  Barnes'  Notes. 
108,  citing  Harrison's  Prac.  in  Cb.  p.  261,  (edit  1761.) 
"Note.  The  general  practice  is,  that,  after  a  trial 
is  lost,  the  court  will  not  permit  a  demurrer  to  be 
withdrawn. "(a)  "Leave  to  withdraw  a  demurrer, 
and  plead  the  general  issue,  denied:  the  plaintiff 
having,  by  defendant's  demurring,  lost  a  trial  at 
the  assises,  though  the  defendant  offered  to  pay 
costs. (b)  But  in  the  case  of  Hunt  v.  Puchmore, 
first  cited,  being  so  particular  a  case,  and  the  cir- 
cumstances therein  so  hard  on  the  defendant,  it 
was  more  reasonable  to  give  leave  to  withdraw  the 
demurrer,  tban  to  suffer  a  manifest  injustice  to  fall 
on  the  heir  at  law."   Harrison's  Prac.  ubi  sup. 


.    (a)  1  Burr.  881,  where  Ld.  MANsnzLD  said,  as  no 
case,  of  such  an  amendment  after  a  trial,  had  been 
cited,  he  took  it  for  granted  that  none  exists, 
(b)  Sutton  V.  LacoD,  Prac.  Reg.  In  Chan.  p.  163. 


murred ;  and  the  defendants  joined  in  the 
demurrer.  That  the  law  is  for  the  plain- 
tiffs upon  this  demurrer,  seems  clear  from 
the  authority  in  Plowd.  439;  Dyer,  204,  pi. 
2,  Galton  v.  Hancock,  2  Atk.  430,  and  the 
cases  cited  in  3  Bac.  Abr.  p.  468,  (Gwill's 
ed.  )(c)  for  the  obligee  has  his  election 
to  sue  either  the  heir  or  the  executor; 
but  a  judgment  against  the  executor  (if  he 
have  not  assets  wherewith  to  satisfy  the 
judgment)  is  no  bar  to  an  action  against 
the  heir;  and  it  is  not  averred  in  this  plea, 
that  the  executor  had  assets,  or  that  the 
judgment  hath  been  satisfied.  Upon  this 
demurrer,  then,  I  conceive,  the  court  is 
bound  to  give  final  judgment  against  the 
defendants.  For  the  statute  is  express, 
that,  if  judgment  be  given  against  the 
heir  by  confession  of  the  action,  without 
confessing  the  assets  descended,  or  upon 
demurrer,  or  nil  dicit,  it  shall  be  for  the 
debt  and  damages,  without  any  writ 
to  inquire  of  the  value,  as  before  men- 
tioned. 

JUDGE  ROANE.  The  first  plea  filed  in 
this  cause  being  withdrawn,  and  a  judg- 
ment upon  inspection  being  rendered  upon 
the  second,  which  does  not  appear  to  have 
been  erroneous,  the  judgment  now  in  ques- 
tion was  only  founded  upon  the  de- 
murrer to  the  declaration.  On  the 
100  *trial  of  that  demurrer,  it  was  sus- 
tained by  the  court  below,  and  judg- 
ment was  rendered  thereupon  for  the 
defendant.  The  3d,  4th,  and  7th  and  8th 
pleas,  however,  on  which  the  parties  are 
at  issue,  have  not  been  tried ;  nor  has  the 
court  below  decided  upon  the  demurrer, 
joined  upon  the  6th  plea  tendered  by  the 
defendants. 

As  to  the  decision  upon  the  demurrer, 
I  am  of  opinion  that  the  court  below  erred 
in  sustaining  it.  A  view  of  the  authori- 
ties upon  this  subject  evinces,  that  it  is 
not  indispensably  necessary  to  be  stated 
how  the  defendant  is  heir  in  a  case  like 
the  present;  as  that  may  not  be  within  the 
plaintiff *s  knowledge :  nor  is  it  a  fatal  defect 
in  a  declaration  after  a  verdict,  (and  there- 
fore it  shall  not  prevail  on  demurrer,  not 
being  assigned  as  a  cause  thereof,)  that 
the  defendants  are  charged  in  the  detinet 
only,  (d)  I  am,  also,  of  opinion,  that  the 
declaration  was  sufficient  in  stating  a  copy 
of  the  bond ;  the  principle  of  the  common 
law  being  that,  where  a  deed  is  remaining 
in  one  court,  it  may  be  pleaded  in  another, 
without  showing  forth;  for  **lex  non  co^it 
ad  impo8sibilia:*'(e)  especially  as  the  de- 
fendant in  this  case  has  not  insisted  upon 
oyer  of  the  original,  but  has  accented  oyer 
of  a  copy,  (thereby  waiving  the  ne- 
cessity of  the  production  of  the  original,) 
and  has  pleaded  to  the  action. (f)  The 
judgment  of  the  district  court,  sustaining 
the  demurrer,  was,  therefore,  erroneous. 
That  demurrer  ought  to  have  been  over- 
ruled; and,  such  being  now  the  opinion  of 
this  court,  and  that  the  judgment  of  the 
district  court  should  be  reversed,  a  ques- 
tion is  made  by  the  judge  who  preceded 
me,  under  the  clause  of  the  act    directing 


(c)  See  also  14  Vin.  264,  pi.  17. 

(d)  3  Bac.  464,  (Gwll's  edit.)  Esp.  N.  P.  241. 
e)  r     — 

Peyton. 


(e)  Co.  Litt.  881. 

(f)  1  Wash.  269.  Taylor  v. 
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such  judgment  to  be  given,  by  this  court, 
as  the  court  below  ought  to  have  rendered, 
(where  the  judgment  is  not  reversed  in 
the  whole,)  whether  that  judgment  in 
this  case  ought  to  be  peremptory  for  the 
plaintiffs,  disregarding  the  other  pleas 
and  demurrer;  or  whether  the  cause  ought 
to  be  remanded  for  the  purpose  of  trying 
all  the  remaining  pleas  and  demur- 
rer? 

101  *My  opinion  is,  that  the  latter 
course  ought  to  be  adopted.  The  Eng- 
lish statute  of  4  and  5  Anne,  c.  16,  pro- 
vides, that  a  party  may,  by  leave  of  the 
court,  plead  as  many  several  matters,  as 
he  may  think  necessary  for  his  defence,  (a) 
It  has  been  held,  indeed,  upon  the  con- 
struction of  this  statute,  that  you  cannot 
plead  and  demur  to  the  same  part  of  the  dec- 
laration, because  it  ia  said  the  defendant 
ought  not  to  draw  tbe  decision  to  different 
judicatures,  (b)  In  such  case  the  incon- 
venience aforesaid  induced  the  courts,  upon 
the  construction  of  the  statute,  to  refuse 
leave  to  a  defendant  to  plead  and  demur  to 
the  same  declaration.  Our  acts  of  1748 
and  1753,  also,  (edit,  of  1769,  p.  172,  and 
299,)  in  admitting  a  defendant  to  plead 
as  many  several  matters  as  he  may  think 
necessary  for  his  defence,  not  only  omit 
to  add  the  emphatical  expression,  *^  whether 
of  law  or  fact,"  which  is  contained  in  the 
present  act,  but  have  a  positive  restriction, 
on  the  other  hand,  that  the  defendant  shall 
not  be  admitted  to  plead  and  demur  to  the 
whole.  These  old  acts  seem  to  have 
adopted  the  construction  of  the  English 
courts  upon  the  statute  of  Anne,  in  this 
particular;  but  they  have  been  changed 
by  the  act  of  1792,  (Rev.  Code,  80,)  which 
was  re-enacted  from  the  act  of  1786,  c.  67. 
This  last-mentioned  act  is  much  more  broad 
and  extensive  than  either  the  English  acts 
aforesaid,  or  our  former  acts  of  1748, 
and  1753,  on  this  subject.  It  provides  that 
**the  plaintiff  in  replevin,  and  the  defend- 
ant in  all  other  actions,  may  plead  as 
many  several  matters,  whether  of  law  or 
fact,  as  he  shall  think  necessary  for  his  de- 
fence.*' In  doing  away  the  necessity  of 
obtaining  the  leave  of  the  court  to  put  in 
the  pleas,  it  demolishes  the  foundation  on 
which  the  aforesaid  construction  of  the 
judges  was  erected:  it  overrules  the  ob- 
jection as  to  the  constructive  inconvenience 
of  Carrying  the  case  to  different  judica- 
tures, by  allowing  a  defendant,  in  the  most 
emphatical  and  unequivocal  terms,  to  plead 

as   many  several    matters    **  whether 

102  *of  law    or    fact"  as    he    shall  think 
necessary.     The   insertion   of     these 

last  words  **  whether  of  law  or  fact"  in 
this  act,  and  the  omission  of  the  restric- 
tion, contained  in  the  former  acts,  against 
pleading  and  demurring  to  the  whole,  is 
conclusive  to  show  that  chat  restriction 
is  abandoned  by  the  modern  acts  upon  this 
subject.  It  is  extremely  fair  to  say,  that 
the  law  will  permit  a  party  to  try  every 
plea  which  it  permits  him  to  plead;  and 
there  is  no  restriction  in  the  present  act 
against  his  pleading  anything. 

There  is  nothing    unreasonable    in     this 
•construction ;  even  were  the    words  of    the 
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act  less  positive  than  they  are.  It  is  only 
giving  to  a  demurrer,  under  the  act,  the 
effect  of  a  protestation,  as  existing  under 
the  ordinary  rules  of  pleading;  by  which 
a  party  pleading  one  plea  may  avoid  the 
implied  admission  of   another. 

I  understand  this  construction  of  the 
act  to  have  been  settled,  or  at  least,  within 
my  memory,  it  was  admitted,  in  the  case 
of  Stone  V.  Patterson,  (MS.  spring,  1806,) 
in  this  court;  and,  again,  in  the  case  of 
Lyme  V.  Griffin,  (c)  With  respect  to  the 
7th  section  of  the  act  concerning  fraudulent 
devises, (d)  in  which  it  is  provided,  that  a 
judgment  on  demurrer  shall  be  for  the  debt 
and  damages,  the  answer  is,  that  this  sec- 
tion is  to  be  confined,  in  the  construction, 
to  cases  in  which  there  is  a  demurrer  only, 
and  not  other   pleas  also. 

My  opinion,  therefore,  is,  that  the  judg- 
ment of  the  district  court  sustaining  the 
demurrer  is  erroneous,  and  ought  to  be  re- 
versed ;  and,  proceeding  to  give  sucb  judg- 
ment as  the  court  below  ought  to  have 
given,  I  am  further  of  opinion  that  the 
cause  should  be  remanded,  for  the  purpose 
of  trying  the  remaining  pleas  and  de- 
murrer: but  the  other  judge,  while  he  con- 
curs as  to  a  reversal  of  the  judgment,  differ- 
ing with  me  in  opinion  as  to  the  ulterior 
measures  to  be  taken  in  the  cause,  I  am  of 
opinion  that  no  further  judgment  can  be 
given  in  the  case. 

I  presume  that  the  judgment  now 
103  to  be  entered  in  *this  case  must  be, 
in  effect,  like  the  first  judgment  ren- 
dered in  the  case  of  The  Commonwealth  v. 
Beaumarchais,(e)  viz.  *^That  the  judges 
of  this  court  being  agreed  in  opinion, 
that  the  judgment  of  the  court  below  is 
erroneous,  and  ought  to  be  reversed,  do  re- 
verse the  same:  but,  being  equally  divided 
in  opinion  on  the  question,  whether  a 
peremptory  judgment  should  be  rendered, 
tor  the  appellant,  on  the  demurrer  to.  the 
declaration,  or  the  cause  be  remanded,  to 
be  proceeded  in  as  to  the  remaining  pleas 
and  demurrer  existing  in  the  cause, 
no  further  judgment  can  be  rendered ;  the 
case  not  being  provided  for  by  the  act  of 
assembly." 

The  court  being  thus  divided  in  opinion, 
it  was  proposed  by  Judge  Tucker,  and 
agreed  to  by  Judge  Roane,  that  the  case 
should  lie  over  for  further  consideration 
by  the  then  judges,  or  until  a  change 
should  take  place  in  the  court.  After  the 
accession  of  Judge  Brooke,  the  case 
was  again  called  up,  on  the  4th  of  March, 
1811;  when  Judge  Tucker  suggested 
the  propriety  of  a  new  argument;  but 
Brooke  was  not  disposed  to  trouble  the  bar 
until  he  should  have  looked  into  the  case. 
He  therefore  took  the  record ;  and,  on  Mon- 
day, March  11th,  delivered  the  following 
opinion. 

JUDGE  BROOKE.  Coming  into  the 
court  since  this  cause  was  argued,  and 
concurring  with  my  brother  judges,  on  the 
first  point,  that  the  judgment  of  the  dis- 
trict court  must  be  reversed,  I  shall  make 
no  remarks  upon  it,  but  proceed  to  state, 
as  briefly  as  I  can,  the  grounds  of  my  opin- 


<a)  5Bac.447. 
(b)  Ibid.  467. 


(c)  4  H.  A  M.  277. 

(d)  1  Rev.  Code,  4©. 

(e)  8  Call.  170. 
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ion  on  the  second  point,  on  which  there  is 
a  difference  of  opinion  in  the  court.  I  do 
not  deem  it  necessary  to  notice  minutely 
all  the  changes  that  the  rules  of  pleading 
have  undergone  by  the  adjudications  of  the 
English  judges,  upon  the  statute  4  Anne; 
nor  under  the  operation  of  the  acts  of 
1748,  and  1753,  which  seem  to  have  followed 
up  the  afore-mentioned  adjudications. 

104  *I  shall  only  remark,  by  way  of  illus- 
trating my  exposition  of   the   act    of 

1792,  the  last  on  the  subject  of  pleading, 
that,  though  the  former  acts  of  1748,  and 
1753,  relaxed  the  rule  of  the  common  law, 
they  still  restrained  a  defendant  from  plead- 
ing and  demurring  to  the  same  matter  in 
the  declaration :  the  rule  laid  down  in  both 
of  these  acts  is,  that  the  plaintiff  in  reple- 
vin, and  the  defendant  in  any  other  action, 
may  plead  as  many  several  matters  as  he 
shall  think  necessary  for  his  defence ;  so 
as  they  be  not  admitted  to  plead  and  de- 
mur to  the  whole.  With  these  acts  before 
them,  the  legislature  passed  the  act  of 
1792;  upon  a  correct  construction  of  wnich, 
the  points  under  consideration  must  be  de- 
cided: by  that  act  it  is  declared,  that  the 
plaintiff  in  replevin,  and  the  defendant 
in  any  other  action,  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary  for  his  defence. 
The  expression  **so  as  they  be  not  ad- 
mitted to  plead  and  demur  to  the  whole,"  in 
the  two  former  acts,  is  dropped ;  and,  for  the 
purpose  of  showing  more  clearly  the  inten- 
tion to  change  the  rule,  the  words,  **  whether 
of  law  or  fact,"  are  inserted  in  the  same 
clause.  The  design  of  the  legislature  to 
me  is  obvious:  the  restriction  in  the  two 
former  acts  was  intended  to  be  taken  off, 
and  the  plaintiff  in  replevin,  and  defend- 
ant in  any  other  action,  admitted  to  plead 
and  demur  to  the  same  matter  in  the  declara- 
tion. The  argument  against  this  admission 
(ab  inconvenienti;  I  shall  not  now  exam- 
ine. My  impression  is,  that,  under  a  rea- 
sonable application  of  the  rule,  it  may  be 
made  to  produce  despatch  rather  than  delay 
in  pleading.  However  that  may  be,  the 
act  of  1792,  in  my  opinion,  settles  the  rule, 
that  the  defendant  may  demur  and  plead 
to  the  same  matter;  and,  when  I  see  dis- 
tinctly what  the  law  is,  I  am  not  at  liberty 
to  depart  from  it.  I  am,  therefore,  of 
opinion  that  the  cause  be  sent  back  for  the 
trial  of  the  issues,  and  the  other  demurrer, 
on  which  the  district  court  did  not  de- 
cide. 

105  *JUDGES  TUCKER   and    ROANE 
adhering  to  their  respective  opinions 

formerly  pronounced  ;  the  judgment  of  the 
district  court,  upon  the  demurrer  to  the  dec- 
laration, was  reversed,  and  the  cause 
remanded  to  be  proceeded  in  as  to  the  re- 
.maining  pleas  and  demurrer. 


Clay  V.  Williams  and  Others,  and 

The  Same  v  The  Same. 

Tuesday.  Marcli  5tli,  1811. 

1.  Bxeeatora*— Bond  for  Plctttlous  Debt— EqulUble  Re- 
li«f.t  -If  an  executrix,  (without  belnsr  subject  to  any 


*Bxecator«.— See  monoffraptaic  note  on  "Executors 
and  Administrators"  appended  to  Rosser  v.  Depriest, 
SGratt  6. 

tBqulUble  Relief  -Transactlom  to  Defraud  Creditors. 
—See  foot-note  to  Aastin  v.  Winston*  1  Hen.  &  M. 
<8. 


compulsion,  or  undne  influence,)  for  the  fraudu- 
lent purpose  of  protecting*  tbe  estate  of  ber  tes- 
tator from  the  demands  of  creditors,  give  her  owa 
bond  as  executrix,  for  a  fictitious  debt,  and  con- 
fess a  judgment:  she  is  not  entitled  to  relief 
in  equity:  neither  will  the  court  give  its  aid  to  the 
oblifiree,  but  will  leave  hin?  to  his  remedy  at  law. 
Yet  if  he  be  entitled  (independently  of  the  trans- 
action in  question)  to  an  account  of  assets,  the 
court  will  decree  such  account,  and  allow  him 
what  may  be  justly  due,  not  exceeding  the 
amountof  the  judfirment:  the  rule,  in  such  case» 
being,  that  he  is  bound  by  his  own  fraud,  so  far 
as  it  operates  aarainst  him. 
a.  Same— Composition  of  Claims- BqnlUble  Aid.— A. 
court  of  equity  will  not  assist  in  carrying  into 
effect  compositions  of  claims  by  executors,  or 
other  fiduciaries,  unless  the  party  praying  it  will 
first  unfold  and  dlsclone  all  the  circumstances  of 
the  case,  that  the  court  may  see  there  has  been  no 
fraud,  and  that  every  thin?  was  fair. 

3.  Bond— Praudttlent  Purpose;— Witness— Scrivener. — 
Quaere,  whether  the  evidence  of  a  person  em- 
ployed, by  both  parties,  as  an  attorney,  or  scrive- 
ner, to  write  a  bond  for  a  fraudulent  purpose,  be 
admissible  to  prove  the  fraud?(I) 

4.  Administration— Claimant  under  rlarrlay e  Contract 
—Decree  against  Administratrix  and  Plstrlbuteea 
RIfftaU  of  Creditors.— Property  claimed,  by  a  son- 
in-law,  under  a  marriage  contract  with  a  dece- 
dent in  his  lifeUme,  and  recovered,  by  a  decree 
aflrainst  the  administratrix  and  distributees,  is  not 
in  any  manner  responsible  to  the  creditors  of  sncb 
decedent:  unless  it  appear  that  such  decree  waa 
obtained  by  fraud  and  collusion  between  the  par- 
ties. 

5.  Chancery  Practice— Production  of  Papers -Inter- 
rogatories  Respecting  5ame.— If  a  defendant,  callea 
upon  to  account  for  sales  of  certain  public  secu- 
rities, deny  that  he  ever  received  them;  yet  aver 
that  the  proceeds  were  accounted  for  to  the  plalu- 
tlif.  "as  would  appear  by  the  accounts  and  receipts 
annexed  to  his  answer,"  he  ought  to  produce  such 
accounts  and  receipte,  or  answer  to  interrograto- 
ries  respectiufir  them,  if  required  so  to  do. 

6.  5ame  — Decree  In  Favor  of  Legatee  —  Terms. — 
A  legatee  is  not  entitled  to  a  decree,  but  on  the 
terms  of  giving  bond  and  security  (if  demanded 
by  the  executor)  to  refund,  In  case  it  be  needful, 
for  the  payment  of  debu. 

Upon  appeals  from  two  decrees  of  the 
late  judg-e  of  the  superior  court  of  chancery 
for  the  Richmond  district,  pronounced  the 
16th  of  May,  1804 ;  by  the  first  of  which  a 
bill  exhibited,  by  Matthew  Clay,  and  Mary 
his  wife,  against  Sarah  Williams,  executrix 
of  Joseph  Williams,  and  administratrix  of 
Robert  Williams  and  others,  defendants, 
was  dismissed  with  costs;  and,  by  tbe  sec- 
ond, the  equity  of  a  cross  bill,  exhibited 
by  Sarah  Williams,  executrix  and  adminis- 
tratrix aforesaid,  against  Clay  and  wife, 
was  sustained. 

Tlie  primary  object  of  the  first-mentioned 
bill,  (filed  September  10,  1795,)  was  a  dis- 
covery of  assets  to  satisfy  a  judgment  con- 
fessed, in  Pittsylvania  county  court,  on  a 
bond  for  7,5001.  given  by  Mrs.  Williams, 
as  executrix  of  Joseph  Williams,  to  Matthew- 
Clay. 

The  plaintiffs  alleged  that  Robert 
106  Williams,  second  *husband  of  the  de- 
fendant, Sarah,  had  wasted  and  ap- 
propriated to  his  own  use  large  sums 
belonging  to  the  estate  of  Joseph  Williams, 
for  which  he  never  accounted ;  that  the 
plaintiff  Mary  was  the  only  child  of  'the 
said  Joseph,  and  entitled,  under  his  will, 
to  a  very  considerable  part  of  his  estate, 
which  was  now  in  the  possession  of  the  de- 
fendant, Sarah,  and  of  the  other  defend- 
ants, distributees  of  the  estate  of   Robert 


tFraud.- See  monographic  note  on  "Fraud"  ap- 
pended to  Montgomery  v.  Rose.  1  Pat  A  H.  6. 

(1)  Note.  It  seems  from  Brookk's  and  Titckbr*s 
opinions  in  this  case,  that  they  considered  such  tes- 
timony admissible.  Roans  Is  pointedly  contra:  and 
FiiiMiNG  said  nothing  upon  the  point.  Ideo  quaeref 
—Note  in  Original  Edition. 
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Williams.  They  prayed,  therefore,  a  set- 
tlement of  the  executorship  of  Robert  Wil- 
liams; **that  Sarah  Williams  might  show 
what  estate  she  had,  as  executrix  of  her 
£rst,  and  administratrix  of  her  second 
husband ;  that  the  other  defendants  might 
show  what  estate  of  Robert  Williams  they 
had  in  their  possession ;  that  all  proper  ac- 
counts might  be  taken,  and  a  proper  decree 
made." 

To  this  bill  Mrs.  Williams  put  in,  suc- 
cessively, two  answers.  The  first  (which 
was  sworn  to  February  25,  1796, )  admitted 
the  recovery  against  hsr  in  Pittsylvania 
court,  (without  making  any  objection  on 
the  ground  of  fraud, )  rendered,  partly,  an 
account  of  the  executorship  of  the  estate  of 
Joseph  Williams  by  Robert  Williams; 
(referring  for  more  complete  informa- 
tion to  the  books  of  the  said  Joseph 
and  Robert;)  and  as  to  the  estate  of 
Robert  Williams,  referred  to  the  inventory ; 
observing,  that  part  had  been  appropriated 
in  discharge  of  debts,  and  part  allotted  to 
the  distributees.  She  did  not  admit  that 
any  waste  of  the  estate  of  Joseph  Williams 
had  been  committed  by  Robert   Williams. 

A  second  answer,  filed  September  24, 
1796,  C^but  no  rule  or  order  allowing  it  ap- 
pears to  have  been  entered,")  sets  forth 
sundry  additional  circumstances  relative  to 
the  executorship;  particularly,  that  all  the 
payments  to  Robert  Williams,  of  debts  due 
to  the  estate  of  Joseph  Williams,  were  in 
paper  money ;  part  of  which  (as  Robert  Wil- 
liams informed  the  defendant)  was  offered 
by  him  to  be  paid  into  the  treasury  of 
North  Carolina,  according  to  the  laws 
of  the  said  state,  in  discharge  of 
107  ^British  debts,  and  was  rejected,  be- 
cause no  person  had  been  appointed 
with  authority  to  receive  it ;  and  the  same, 
so  offered  and  rejected,  (together  with  the 
balance  of  the  said  paper  money ,)  depre- 
ciated, and  became  of  no  value,  in  his  hands ; 
that,  since  the  death  of  Robert  Williams, 
the  defendant  had  received  only  sixty  dol- 
lars as  executrix  of  Joseph  ;  that  many  debts 
were  still  due  to  the  said  estate,  but  the 
defendant  believed  that  very  few  could  be 
collected  at  this  late  period ;  many  trials 
having  been  made  in  vain.  She  did  not 
deny  '^that  the  complainants  had  obtained 
a  judgment  against  her  in  Pittsylvania 
court  for  the  sum  of  7,5001. ;  but  conceived 
them  not  entitled  (if  there  be  no  error  in 
the  said  judgment)  to  receive  the  same,  ex- 
cept as  far  as  the  assets  of  the  estate  of  the 
said  Joseph  Williams,  which  had  and  might 
hereafter  come  to  her  hands,  should  extend, 
after  payment  of  the  yet  unsatisfied  debts : 
she  had  declared  to  the  said  Matthew  Clay 
her  willingness  to  pay  him  his  share  of 
the  said  assets,  provided  he  would  give  her 
bond  and  security  to  satisfy  a  proportional 
part  of  such  debts  as  might  arise  to  charge 
the  said  estate ;  to  which  proposal  he  had 
refused  to  accede."  As  to  the  estate  held 
by  the  defendant,  as  legatee  of  her  first  hus- 
band, she  stated  her  right  to  hold  it  as 
being  the  same  by  which  the  complainants 
hold  a  part  of  the  same  estate ;  that  com- 
missioners were  long  since  appointed,  who 
divided  the  land,  negroes,  and  other  prop- 
erty on  the  land,  according  to  the  will  of 
Joseph  Williams,   between   the   defendant 


and  the  complainant  Mary  her  daughter; 
and  the  complainants  could,  therefore, 
have  no  right  or  title  to  any  part  of  the 
property  so  held  by  the  defendant;  al- 
though the  same  (as  well  as  the  share  of 
the  complainants)  might  be  liable  to  cred- 
itors. 

To  this  answer,   the  defendant   added   a 
demurrer  to  so    much    of    the    bill    as  de- 
manded an    account  of  her   administration 
of  the   estate    of    Robert     Williams; 

108  observing  *that   his  estate   was    not 
bound  to  pay  the  debts  or  legacies  of 

Joseph  Williams,  until  it  be  proved  that 
the  estate  of  the  said  Robert  was  justly  in- 
debted to  that  of  Joseph ;  but  expressing 
her  willingness,  if  the  complainants  could 
establish  that  circumstance,  (which  she 
thought  they  could  not,)  to  render  such 
account,  when  hereafter  lawfully  called 
upon. 

John  Call,  one  of  the  defendants,  (whose 
wife  Ivucinda,  was  one  of  the  daughters  of 
Robert  Williams,)  relied  on  a  marriage  con- 
tract by  which  he  became  entitled  to  all  the 
property  he  had  ever  received  from  his  es- 
tate, and  had  obtained  a  decree  for  it,  in 
the  county  court  of  Pittsylvania,  in  a  suit 
against  the  widow  and  distributees.  His 
answer,  moreover,  (sworn  to  the  13th  of 
August,  1796, )  suggested,  that  the  plaintiff 
Matthew  Clay,  and  defendant  Sarah  Wil- 
liams, had  combined  together  to  defraud  the 
respondent  and  his  wife,  and  the  creditors 
of  the  two  estates ;  that  (as  the  respondent 
verily  believed)  the  judgment  obtained  by 
the  complainant,  for  7,5(X)1.  was  collusive; 
for  *'that  Matthew  Clay  told  the  respondent 
that  he  the  said  Clay  had  told  the  said 
Sarah  Williams  a  method  of  securing  him, 
and  keeping  a  good  living  herself,  but  that 
she  would  not  consent  to  it ;  and  that  she 
was  wrong,  for,  if  he  did  not  get  the  es- 
tates, Hamilton"  (a  British  creditor) 
''would;"  **and  asked  the  respondent  why 
he  (as  a  friend  to  her  and  her  children)  did 
not  advise  her  to  such  measures  as  he  sup- 
posed would  enable  her  to  secure  herself 
against  the  claims  of  Hamilton?  The 
respondent  verily  believed,  the  complain- 
ants, and  the  defendant  Sarah,  never 
had  any  settlement  of  their  accounts; 
(if  they  had,  it  is  presumable  that  she 
called  upon  some  person  to  assist  her, 
by  whom  the  complainants  could  prove 
it;)  that  the  complainant  Matthew,  in 
order  to  prevail  on  the  defendant  Sarah 
to  confess  the  judgment,  promised  her  to 
let  her  keep  what  she  had  in  possession, 
and  to  permit  her  children  to  keep  theirs 
also,  provided    he    prevailed    in    the 

109  *^present  suit;  that,  a  few  weeks  only 
before  the  judgment  in  question,    the 

respondent  was  at  the  house  of  the  com- 
plainant Matthew,  in  company  with  him 
and  the  defendant  Sarah,  and  a  proposal 
was  made  for  her  to  give  him  the  said  Mat- 
thew a  judgment ;  that  she  said  she  would 
do  it  willingly,  if  the  estate  of  Robert  Wil- 
liams would  not  be  injured  by  it;"  and  the 
respondent '  'heard  the  complainant  Matthew 
Clay  tell  her  it  would  not,  and  ask,  how 
can  it?  The  respondent  understood  that, 
in  a  few  days  after  the  aforesaid  conversa- 
tion, the  defendant  Sarah  passed  her  note 
to  the  complainant  for  7,5001.  and,    at   the 
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next  quarter  sessiou  court  for  Pittsylvania 
county,  confessed  the  judgment.'*  The 
respondent  further  said  that  he  * 'heard  the 
defendant  Sarah  Williams,  tell  her  son-in- 
law  John  Williams  that  the  complainant 
Matthew  Clay  had  ofiFered  to  take  from 
her  Judge  Williams's  bond  due  the  estate  of 
Joseph  Williams,  for  six  hundred  pounds, 
debt,  and  interest,  or  thereabout,  and  give 
her  a  full  discharge  against  all  claims  from 
him  on  account  of  his  wife's  estate ;  to  which 
the  said  Williams  advised  her ;  but  she  re- 
plied, she  would  not,  for  she  was  convinced 
that,  on  a  fair  settlement  of  accounts,  the 
said  Clay  would    fall  in  her  debt." 

Nathaniel  Washington  Williams  and 
others,  distributees  of  Robert  Williams,  in 
their  answers,  (sworn  to  the  21st  of  Au- 
gust, 1800,)  averred,  that  they  believed 
the  said  Robert  Williams  conducted  himself 
fairly,  honestly  and  honourably  in  all  his 
transactions  relative  to  the  estate  of  Joseph 
Williams;  that,  after  the  intermarriage 
of  the  complainants,  there  was  an  order  of 
the  county  court  of  Pittsylvania,  made  on 
the  motion  of  Clay  and  wife,  summoning  the 
said  Robert  Williams  to  render  an  ac- 
count of  his  guardianship  of  the  complain- 
ant Mary;  that,  thereupon,  a  full,  fair  and 
final  settlement  of  the  accounts  of  the  said 
Robert  Williams's  guardianship  took  place ; 
showing  a  balance  of  only  31.  68.  8d.  due 
from  the  said  Robert  Williams;  that, 
110  after  his  death,  the  complainant  *Mat- 
thew  Clay  had  constant  access  to  his 
books,  as  well  as  those  of  Joseph  Williams, 
and,  therefore,  probably  acquired  all  the 
information  necessary  to  form  a  judg- 
ment whether  any  thing  was  due  to  his  wife 
or  not;  yet  he  suffered  the  estate  of  Robert 
Williams  to  be  divided  amongst  his  family, 
and  never  once  endeavoured  to  prevent  it, 
although  he  lived  within  two  miles  of  the 
place,  and  was  well  acquainted  with  the 
intention  of  the  administratrix  to  make  a 
distribution  of  the  estate.  Upon  the  whole, 
the  defendants  explicitly  stated  their  belief 
that  nothing  was  due  from  the  estate  of 
Robert  Williams  to  that  of  Joseph.  They 
also  charged  the  judgment  to  have  been 
obtained  by  fraud;  setting  forth  that  they 
were  informed  and  believed  *4t  was  a 
scheme  contrived  by  the  complainant  Mat- 
thew Clay  to  circumvent  and  injure  the  de- 
fendants to  this  suit,  at  the  very  time  that 
he  was  imposing  on  the  credulity  and  con- 
fidence of  Sarah  Williams,  by  making  her 
believe  that  it  was  a  step  which  was  neces- 
sary for  preserving  the  estate  of  the  said 
Robert  Williams  from  the  British  creditors 
of  the  said  Joseph  Williams,  who  (the  said 
Matthew  had  contrived  to  make  her  believe) 
would  have  a  right  to  come  upon  the  es- 
tate of  the  said  Robert  Williams  for  satis- 
faction, and  that  the  only  means  of 
preventing  it  would  be  by  suffering  him  to 
get  it,  through  the  channel  of  a  fictitious 
claim,  and  that  he  would  give  his  bond,  to 
secure  it  to  the  family  of  the  said  Robert 
Williams  after  he  had  secured  it  against 
the  aforesaid  creditors  of  the  said  Joseph ; 
that  there  was  nothing  due  to  the  com- 
plainants from  the  said  Sarah  Williams, 
as  executrix  of  the  said  Joseph  Williams, 
or  in  any  other  capacity,  and  that  the  sum 
mentioned  in  the  note,  on    which    the    said 


judgment  is  founded,  was  altogether  ficti- 
ti'^us  and  pretended ;  and  although  the  said 
Sarah  Williams,  in  her  answer  to  this  suit, 
hath  not  stated  the  fraud,  that  is  owing  to 
part  of  the  same  system  of  imposition  which 
the    complainant  had   been    practising    on 

her  during  the  lifetime  of  the 
111      ^complainant    Mary,  who  died  on    or 

about  the  26th  day  of  March,  1798 ; 
that,  according  to  his  promise  aforesaid, 
the  said  Matthew,  on  receiving  the  said 
note,  gave  his  bond,  to  restore  the  estate 
of  the  said  Robert  Williams  to  his  family 
after  he  had  secured  it  against  the  cred- 
itors of  the  said  Joseph  Williams,  deceased ; 
which  bond,  together  with  all  the  books 
and  papers  of  the  said  Robert  Williams, 
were  unfortunately  destroyed,  on  or  about 
the  28th  day  of  October,  1798,  by  the  acci- 
dental burning  down  of  the  mansion-house 
and  office  of  the  said  Robert  Williams,  de- 
ceased; after  which,  the  complainant 
Matthew  appears  to  have  conceived  that^ 
by  the  loss  of  those  important  evidences, 
he  should  have  it  in  his  power  to  mature 
his  fraud  and  defeat  the  claims  of  the  rep- 
resentatives of  the  said  Robert  Williams^ . 
and  therefore  he  now  pretends  that  the  said 
note  was  given  for  a  just  debt,  and  is  en- 
deavouring to  compel  payment  of  the  said 
judgment  from  the  estate  of  the  said  Robert 
Williams." 

On  the  10th  of  September,  1800,  Mrs.  Wil- 
liams filed  her  cross  bill,  (which  does  not 
appear  to  have  been  sworn  to,)  charging^ 
Clav  with  fraud  in  obtaining  the  note  of 
hand  and  judgment,  by  taking  advantage 
of  the  confidence  she  reposed  in  him» 
as  having  married  her  daughter;  by 
playing  upon  her  fears  of  a  recovery  by- 
John  Hamilton  A  Co.  against  her,  of  very 
large  sums,  for  which  suits  were  pending 
in  the  federal  court;  by  making  her  be- 
lieve that  the  estate  of  Robert  Williams  (who 
had  been  guilty  of  no  malversation)  would 
be  liable  to  satisfy  those  demands,  instead 
of  the  estate  of  Joseph  Williams,  which  she 
had  since  discovered  was  the  true  debtor  ; 
and  thereby  persuading  her  to  give  him 
the  note  for  a  fictitious  sum  which  should 
be  equal  to  all  the  estate  of  Robert  Wil- 
liams, on  which  he  would  afterwards  sue, 
and,  having  absorbed  the  whole  estate 
in    satisfaction    of    the    judgment,    would 

afterwards  restore  it  to  the  family. 
112-        *The   cross  bill  further  stated,  that 

Clay,  in  order  to  preserve  the  ap- 
pearance of  good  faith,  gave,  as  he  had  pre- 
viously promised,  a  bond,  obliging  himself 
to  restore  the  estate  in  manner  aforesaid; 
*'but  the  same  was  lately  destroyed,  with 
all  the  books  and  papers  of  the  said  Robert 
Williams,  by  the  accidental  burning  down  of 
his  mansion-house;"  that  Clay  and  wife, 
'^afterwards,  according  to  the  plan  which 
he  had  proposed,  exhibited  their  bill  de- 
manding satisfaction  of  the  judgment  out 
of  the  estate  of  Robert  Williams;  to  which 
she  put  in  an  answer,  drawn  by  coun- 
sel employed  by  Clay,  and  in  which  the 
circumstances  aforesaid  were  purposely 
omitted;  that  she  still  confided  in  Clay, 
and  believed  he  would  perform  his  engage- 
ment, until  after  the  burning  of  the  house 
aforesaid,  when,  having  found  out  that  his 
bond  was  burnt,  he  began  to  show  his  real 
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intentions,  and  immediately  claimed  the 
whole  amount  of  the  judgment;  that  Clay*B 
conduct  was  the  more  oppressive,  as  Ham- 
ilton &  Co.  had  recovered  judgments  against 
her  as  executrix  of  Joseph  Williams,  to 
satisfy  which  she  had  no  assets;  and  the 
property  of  that  estate,  which  was  delivered 
to  the  said  Clay,  ought  to  be  restored  to 
her  for  the  purpose  of  discharging  those 
judgments;  (a  suit  she  had  brought  to 
compel  him  to  give  security  to  refund,  hav- 
ing been  dismissed,  in  consequence  of  the 
said  arrangement  agreed  upon  between 
them ;)  and,  moreover,  that  in  the  year  17  , 
she  delivered  sundry  public  securities  or 
certificates  belonging  to  the  estate  of  Robert 
Williams,  to  the  said  Clay,  to  make  sale 
thereof,  for  which  he  had  never  accounted. 
8he«  therefore,  prayed  an  injunction  to  pre- 
vent all  further  proceedings  on  the  judg- 
ment for  7,5001. ;  an  account  of  the  proceeds 
of  sales  of  said  certificates,  and  general 
relief." 

Clay,  by  his  answer,  **  passing  over  the 
obloquy  which  the  plaintiff  attempted  to 
throw  upon  him,  denied  that  he  endeav- 
oured to  alarm  her  by  any  representations  of 
the  liability  of  the  estate  of  Robert 
113  Williams;  averring,  that  *he  never 
gave  to  the  plaintiff  any  bond  for  re- 
funding ;  that  the  dismission  of  the  suit 
which  the  plaintiff  had  brought  against 
him  was  not  to  be  ascribed  to  any  other 
cause  than  the  settlement  with  her,  founded 
upon  a  conviction  in  her  that  the  sum  of 
7,5001.  was  really  due,  even  without  inter- 
est;" as  evidence  of  which,  he  stated  that, 
'4n  the  lifetime  of  Robert  Williams,  he  had 
sued  him  and  Mrs.  Williams,  for  an  account 
of  the  executorship,  and  a  decree  was  entered 
against  them,  in  North  Carolina,  for  10,0001. 
proclamation  money,  with  liberty  reserved 
to  make  known  any  credits  at  the  succeeding 
term;  (before  which  the  said  Robert  Wil- 
liams died,  and  the  suit  continued  against 
her  alone;)  that  he  then  made  oath  to  the 
amount  of  his  claim,  and  bail  was-  de- 
manded of  Robert  Williams  by  authority 
to  the  amount  of  20,0001.  He  also  denied 
that  the  plaintiff's  answer  to  his  bill  was 
drawn  by  counsel  employed  by  him.  As  to 
the  public  securities  or  certificates  men- 
tioned in  the  cross  bill,  he  observed,  that 
Henry  Clay  (and  not  himself)  had  the  power 
of  attorney  from  Mrs.  Williams  to  dispose 
of  them ;  which  was  done,  and  the  proceeds 
accounted  for  to  her,  as  would  appear  by 
the  accounts  and  receipts  hereunto  an- 
nexed." But  it  does  not  appear  that  any 
such   accounts  and  receipts  were  filed. 

The  deposition  of  Theodorick  B.  M' Rob- 
ert (taken  May  6th,  1801, )  stated,  that  ''some 
time  about  the  year  1794,  or  1795,  he  was 
requested  by  Matthew  Clay,  or  Sarah  Wil- 
liams, either  one  or  both  of  them,  to  at- 
tend at  the  house  of  the  said  Clay  to 
transact  some  business  interesting  to  both 
parties;  that,  on  his  arrival,  after  some 
conversation  with  the  parties,  he  was  re- 
quested to  write  a  bond,  from  Sarah  Wil- 
liams, as  executrix  of  Joseph  Williams, 
for  the  sum  of  7,5001.  (as  well  as  he  rec- 
ollects) to  Matthew  Clay;  that,  at  the  time 
of  executing  the  said  bond,  the  depo- 
nent understood,  and  was  informed  by 
both    parties,     that     a     certain    Hamilton 
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claimed  a  British  *debt  of  the  estate 
of  Joseph  Williams ;  that  an  effort  had 
been  made  to  discharge  this  debt  under  the 
law  of  the  state  of  North  Carolina,  author- 
izing payments  into  the  state  treasury  in 
discharge  of  such  debt;  and  that  the 
whole,  or  a  considerable  part,  of  this  debt 
had  been  paid  or  tendered,  at  the  treasury 
of  North  Carolina;  that  the  parties,  doubt- 
ing as  to  the  liability  of  Joseph  Williams's 
estate  to  the  payment  of  Hamilton's  debt, 
(the  decision  of  the  federal  court  on  such 
payments  being  unascertained,  or,  at  least, 
it  not  being  certainly  known,  at  that  time, 
by  the  parties,  how  far  that  court  had  gone, 
or  would  go,  in  sustaining  or  rejecting 
such  payments,)  some  plan  was  thought 
right  and  necessary  to  shelter  the  estate 
from  a  claim  considered  by  both  parties  to 
be  unjust,  insomuch  that  Joseph  Williams's 
estate  ought,  in  equity,  to  be  entirely  ex- 
onerated ;  that,  to  accomplish  this  plan,  the 
bond  aforesaid  was  given,  judgment  con- 
fessed, under  a  representation  made  by  the 
said  Clay,  that  Mrs.  Williams  must  and 
would  find  herself  safer  in  the  hands  of  said 
Clay  than  in  the  power  of  a  British  cred- 
itor; that  bonds  were  interchangeably  ex- 
ecuted by  the  parties;  the  condition  of 
which,  as  this  deponent  believes,  (trusting 
to  his  best  recollection,)  stipulated  the 
mutual  dismission  of  suits  then  depending 
between  them ;  one  by  Mrs.  Williams  against 
said  Clay  in  Pittsylvania  court,  to  compel 
him  to  refund  the  property  received  by  him 
as  a  legatee  of  Joseph  Williams's  estate ; 
the  other,  in  some  court  in  North  Carolina, 
against  the  said  Sarah  Williams,  as  execu- 
trix of  the  said  Joseph,  by  Matthew  Clay; 
and  that  nothing  was  inserted  in  the  said 
bonds  respecting  Hamilton's  claim,  and 
the  arrangement  on  that  subject,  because 
the  thing  was  fully  understood  between  the 
parties,  and  it  was  thought  more  prudent 
not  to  reduce  any  thing  of  that  kind  to  writ- 
ing ;  that  the  mutual  dismission  of  the  suits 
above  referred  to  did  not  (as  this  deponent 
understood)  form  any  part  of  the  considera- 
tion of  the  bond  on  which  the  judg- 
115  ment  was  confessed ;  and  *that  the 
proceedings  on  this  bond  were  de- 
signed to  answer  no  other  purpose  than  to 
protect  the  estate  of  Joseph  Williams  from 
Hamilton's  debt:  this  deponent  knows  of 
no  settlement  between  the  parties,  of  the 
accounts  of  Joseph  Williams's  estate,  al- 
though the  bond  for  7,5001.  expresses,  upon 
a  settlement,"  Ac;  but  he  was  requested 
to  write  the  bond  in  that  style,  as  best 
adapted  to  the  nature  of  the  transaction, 
and  to  guard  against  any  impression  that 
might  arise  from  an  inspection  of  the 
bond  that  it  was  a  loose,  random  transac- 
tion ;  and  he  was  at  the  same  time  assured 
by  the  parties  that  there  had  been  no  pre- 
vious reference  to  the  books  of  Joseph  Wil- 
liams, or  any  liquidation,  final  or  otherwise, 
of  the  accounts  relative  to  Joseph  Williams's 
estate,  and  that  the  spirit  and  design  of 
the  transaction  was  to  defeat  Hamilton's 
claim,  not  to  furnish  evidence  of  a  bona 
fide  debt  to  Matthew  Clay;  and  the  sum 
specified  in  the  bond  was  assumed  as  suffi- 
cient to  shelter  Joseph  Williams's  estate 
completely.  This  deponent  further  states, 
and  he  understood  it  as  agreed  by  Matthew 
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Clay,  that  the  tratmaction  should  in  no 
shape  affect  the  estate  of  Robert  Williams, 
either  in  the  hands  of  his  administratrix,  or 
of  his  children ;  and  that  an  assurance  to 
that  effect  beinf?  required  by  the  said  Sarah 
Williams,  was  given  by  the  said  Clay,  (as 
this  deponent  firmly  believes  and  is 
persuaded,)  previous  to,  or  at  the  time  of, 
signing  the  judgment  bond,  and  thus  a 
difficulty  removed  which  might  otherwise 
have  prevented  the  signature  of  the  said 
bond  by  the  said  Sarah  Williams." 

On  the  6th  of  November,  1802,  the  deposi- 
tion of  the  same  witness  was  taken  ovet 
again  to  the  same  effect,  with  these  ad- 
ditions, that,  being  asked  whether  he  knew 
that  the  dwelling-house  and  office  of 
Robert  Williams  were  burnt?  he  answered, 
^'I  know  that  they  were,  and  since  the 
transactions  referred  to  in  the  foregoing 
deposition;"  and  being  asked,  "Do  you 
recollect  any  other  stipulation  in  the  con 
dition  of  the  bonds  interchangeably 
116  *given?"  he  answered,  '^Havingseen 
(since  I  gave  my  first  deposition)  a 
bond  in  the  possession  of  Mr.  Clay,  which 
I  believe  to  be  one  of  the  bunds  above 
referred  to,  I  think  the  condition  contains 
a  stipulation  to  rectify  any  mistakes  that 
might  be  found  in  the  settlement." 

Sundry  other  depositions  proved  declara- 
tions by  Mrs.  Williams,  (when  Clay  was 
not  present, )  of  circumstances  correspond- 
ing with  the  statement  in  her  cross  bill. 

The  chancellor,  on  a  hearing,  dismissed 
the  bill  of  Clay  and  wife,  and  awarded 
an  injunction  to  restrain  him  from  proceed- 
ing to  obtain  satisfaction  of  his  judgment 
until  further  order;  decreeing,  moreover, 
''that  Clay  should  seal  and  deliver  to  Mrs. 
Williams  his  obligation,  in  the  penalty  of 
2,0001.  with  condition  to  be  void  if  he  shall 
refund  so  much  of  the  estate  of  the  said 
Joseph  Williams,  received  by  him,  as  he 
ought  to  contribute  towards  discharging 
the  debts  of  that  testator ;  and  that  the 
cross  bill  be  dismissed,  as  to  the  public  se- 
curities, or  certificates,  thereby  demanded ; 
the  receipt  of  which  by  him  is  denied, 
and  not  proved;"  from  which  decrees  Clay 
and  wife  appealed. 

Peyton  Randolph  and  Botts,  for  the  appel- 
lants. 
Call,  for  the  appellees. 
Thursday,  March  21st.     The  judges    pro- 
nounced their  opinions. 

JUDGE  BROOKE).  If,  as  was  contended 
by  the  counsel  for  .the  appellees,  the  judg- 
ment confessed,  in  Pittsylvania  court, 
upon  the  note,  which  is  alleged,  in  the 
cross  bill,  to  have  been  executed  by  the 
appellee  Sarah  Williams,  for  the  purpose  of 
defeating  the  claim  of  a  bona  fide  creditor 
of  Joseph  Williams,  her  testator,  were  the 
only  ground  on  which  the  appellant  entitled 
himself  to  the  aid  of  the  court  of 
117  chancery,  he  having  exhibited  no  •set- 
tlement of  accounts,  or  other  document 
for  the  amount  of  which  the  note  was 
given,  I  should  be  of  opinion  the  aid  of 
that  court  ought  not  to  be  afforded  him ; 
because  a  court  of  equity  will  not  assist  in 
carrying  into  effect  compositions,  of 
claims,  by  executors  or  other  fiduciaries, 
unless  the  party  praying  it  will  first  unfold 
and    disclose    the    whole  circumstances   of 


the  case  to  the  court,  that  it  may  see  there 
has  been  no  fraud,  and  that  every  thing* 
was  fair;  as  is  in  effect  said  by  Lord  Mac- 
clesfield, in  the  case  of  Pollen  v.  Huband ; 
(a)  but,  as  it  appears  by  the  bill,  answers, 
and  exhibits  in  the  first  suit,  that  the  com- 
plainant Clay^  in  right  of  his  wife,  the  only 
daughter  of  Joseph  Williams,  is  entitled 
to  a  considerable  proportion  of  the  large 
estate  of  which  he  died  possessed ;  no  ad- 
ministration account  of  which  has  been 
rendered,  either  in  the  lifetime  of  Robert 
Williams, the  second  husband  of  the  appel- 
lee Sarah  Williams,  or  by  her,  since  his 
death ;  I  am  of  opinion  the  appellant  is  en- 
titled to  an  account  thereof,  unless  some- 
thing appears  in  the  cross  suit  by  which 
he  has  forfeited  that  title.  If  the  deposi- 
tion of  M' Robert,  aided  by  some  circum- 
stances which  do  not  appear  to  me  very 
weighty,  be  considered  as  outweighing- 
the  positive  answer  of  the  appellant, 
and,  of  consequence,  as  establishing  the 
allegation  in  the  cross  bill,  that  the  note 
on  which  the  judgment  was  confessed,  was 
executed  by  the  appellee  Sarah  Williams, 
in  pursuance  of  a  plan  preconcerted  by 
the  parties  to  defeat  the  claim  of  Hamilton 
&  Co.  upon  the  estate  of  her  testator  Joseph 
Williams,  she  then  brings  herself  com- 
pletely within  the  rule  that  in  **pari  delicto 
potior  est  conditio  possidentis,"  or  that 
the  possession  must  stand  for  the  right  in  a 
controversy  between  parties  equally  guilty 
of  a  fraud.  Nor  is  there  any  thing  in  this 
case,  which  can  entitle  her  to  the  benefit 
of  the  exception  to  this  rule,  laid  down  in 
the  case  of  Austin  v.  Winston,  in  this  court, 
she  was  in  no  danger  of  being  oppressed 
by  the  appellant ;  he  had  no  execution 
118  hanging  over  her;  it  was  her  '^own 
voluntary  act,  against  which  she 
ought  not  to  be  relieved  by  a  court  of  chan- 
cery. 

If,  however,  on  the  contrary,  (as  I  am 
inclined  to  think  is  the  case,)  the  deposi- 
tion-of  M' Robert,  aided  as  before  men- 
tioned, does  not  outweigh  the  positive 
answer  of  the  appellant,  corroborated  by 
the  circumstance,  that  the  appellee  Sarah 
permitted  several  years  to  elapse  (during* 
which  the  charge  of  a  fraud,  practised  in 
obtaining  the  note  by  the  appellant,  might 
have  been  exhibited  in  some  one  of  her 
answers  to  his  bill)  without  having  even 
noticed  it,  and  also  by  the  inconsistencies 
in  the  cross  bill,  relative  to  the  counter 
bond,  and  the  burning  of  the  house  of  Rob- 
ert Williams,  then  the  allegations  in  the 
cross  bill  are  totally  unsupported  by  proof, 
and  it  ought  to  have  been  dismissed.  But 
pursuing  the  rule  before  stated,  relative  to 
compositions  by  executors;  and  it  appear- 
ing that  the  appellant  has  received  a  part 
of  the  estate  of  Joseph  Williams,  and  that 
there  are  outstanding  debts  to  be  satis- 
fied ;  I  am  of  opinion  that  the  appellant, 
before  he  has  the  aid  of  the  court  of  chan- 
cery, ought  to  give  the  security  required 
by  the  chancellor  in  the  cross  suit;  and 
that  (waiving  his  judgment  until  an  account 
shall  come  in)  he  then  will  be  entitled  to 
an  account  (not  exceeding  his  judgment 
in  amount)  of  the  estate  of  Joseph  Wil- 
liams, deceased,  according  to  the  principles 


(a)  1  P.  Wms.  761. 
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of  the  decree,  which  has  been  agreed  npon 
by  this  court.  I  am,  therefore,  of  opiniou, 
that  both  the  decrees  be  reversed. 

JUDGE  TUCKER.  These  causes,  as 
between  the  appellant  Clay,  and  the  ap- 
pellee Sarah  Williams,  are  cross  suits.  The 
complexion  which  the  deposition  of  Theod- 
orick  B.  M' Robert  (the  lawyer  who  was 
employed  to  draw  the  bond,  and  to  obtain 
the  judgment  alluded  to  in  the  original  suit, 
and  complained  of  in  the  cross  suit)  gives 
to  the  transaction  between  those  parties, 
seems  to  me  to  afford  to  neither  any 
claim  to  the  aid  of  a  court  of  equity. 

119  *My  opinion  in  the  case  of  Austin 
V.  Winston, (a)  to  which  I  «till  ad- 
here, will  save  me  the  trouble  of  repeating 
my  reasons  in  this  case.  The  opinions 
of  some  of  the  judges  delivered  on  that 
occasion,  in  support  of  the  decree  which 
was  pronounced,  operate,  perhaps,  in  fa- 
vour of  a  widow,  who  states  that  she  was 
imposed  upon  by  a  son-in-law,  in  whom 
she  had  confidence;  (though  circumstances 
appeared  to  disprove  the  latter  part  of 
that  allegation;)  and  the  uncertainty  of 
the  public  mind  upon  the  much  agitated 
question  respecting  the  recovery  of  British 
debts,  in  the  federal  courts,  (which  pos- 
sibly was  not  then  decided,)  may  afford 
some  apology  for  both,  for  wishing  to 
avoid  the  payment  of  such  a  debt,  by  every 
lawful  means;  but  cannot,  in  my  opinion, 
sanction  the  plan  which  that  deposition 
discloses,  which  (though  denied  by  the  an- 
swer of  the  defendant  in  the  cross  suit) 
stands  uncontradicted  in  the  original  suit. 
I  therefore  think  the  chancellor  would  have 
decided  rightly  in  dismissing  both  suits,  if 
there  had  been  no  other  object  than 
what  relates  to  that  transaction:  but  as 
Clay,  in  right  of  his  wife,  appears  to  be 
entitled  to  an  account,  I  am  of  opinion  that, 
instead  of  dismissing  the  plaintiff*s  bill 
in  the  original  suit  altogether,  the  chan* 
cellor  ought  to  have  retained  it  for  a  set- 
tlement and  adjustment  of  the  accounts  of 
the  e8tat2  of  Joseph  Williams,  deceased, 
not  only  with  his  executrix  Sarah  Williams, 
one  of  the  appellees,  but  with  the  other  ex- 
ecutors of  that  testator  or  their  representa- 
tives, (who  ought,  for  that  purpose,  to  be 
made  parties  to  the  original  suit, )  and  with 
the  representatives  of  Robert  Williams,  the 
second  husband  of  the  said  Sarah,  who 
acted  in  her  behalf,  as  executor  of  Joseph 
Williams,  from  the  time  of  his  intermar- 
riage with  her.  And  if,  upon  that  settle- 
ment, it  shall  appear  that  the  estate  of 
Robert  Williams  is,  in  justice  and  equity, 
indebted  to  that  of  Joseph  Williams,  the 
representatives  of  the  former  ought  to  con- 
tribute   their  several    proportions    to 

120  the  payment   thereof,  ^according    to 
the  value   of  the   property  they    may 

respectively  have  received  from  his  estate, 
since  his  death ;  except  so  much  thereof  as 
may  have  been  received  by  John  Call,  in 
virtue  of  the  decree  of  the  court  of  Pittsyl- 
vania county ;  liberty  being  reserved  to  the 
plaintiff  in  the  original  suit  to  show,  if  he 
can,  that  such  decree  was  obtained  by  fraud 
and  collusion  between  the  parties  to  that 
suit:  and  that  so  much  of  the  decree  in  the 
cross  suit  as  directs   the  appellant    to  give 


(a)  tfl.&M.88. 


bond  to  contribute  towards  the  discharge 
of  the  debts  of  Joseph  Williams,  and  as  is 
not  contradicted  by  the  decree  which  has 
been  agreed  on,  be  affirmed ;  and  the  re- 
mainder of  both  the  decrees  reversed. 

JUDGE  ROANE.  This  is  a  bill  brought 
by  Clay  and  wife,  against  the  appellee 
Mrs.  Williams,  as  executrix  of  Joseph 
Williams,  her  first,  and  administratrix  of 
Robert  Williams,  her .  last  husband,  and 
against  the  children  of  Robert  Williams, 
who  are  the  distributfe^*^  of  his  estate. 
Though  not  very  forifiaUy  or  technically 
drawn,  it  prays  the  aW  of  the  court  of 
equity,  to  assist  them  in  getting  the  benefit 
of  a  judgment  obtained  against  Mrs.  Wil- 
liams, by  confession,  in  the  court  of 
Pittsylvania  county,  for  7,5001. ;  and,  as 
conducive  thereto,  prays  an  account  of  the 
administration  of  Joseph  Williams's  estate 
by  Mrs.  Williams,  and  by  Robert  Williams 
acting  in  her  right ;  and  of  Robert  Wil- 
liams's estate,  who  is  charged  with  having 
wasted  the  estate  of  Joseph  Williams,  and 
whose  estate  is,  consequently,  alleged  to 
be  responsible  therefor;  as  also  a  discovery, 
from  the  distributees  of  R.  Williams,  of 
the  portions  of  his  estate,  which  have 
severally  come  to  their  hands. 

The  bill  was  exhibited  on  the  10th  of 
September,  1795.  On  the  26th  February, 
17%,  Mrs.  Williams,  the  principal  de- 
fendant, answered  this  bill,  but  set 
up  no  ground  of  fraud  to  impeach 
the  judgment  on  which  the  bill  of 
Clay  is  predicated.  On  the  24th  of 
121  September,  1798,  she  ^exhibited  an- 
other answer,  (without  any  order  or 
leave  of  the  court  for  that  purpose,)  which, 
like  the  former,  while  it  is  full  upon  the 
subject  of  the  administration  of  the  estate 
of  Joseph  Williams,  is  silent  upon  the  sub* 
ject  of  frsud.  It  was  not  until  the  10th 
September,  1800,  five  years  after  the  in- 
stitution of  the  suit  in  question,  that  she 
set  up  this  ground  of  defence  by  a  cross 
bill ;  thus  endeavouring  to  avail  herself  of 
a  defence,  by  the  testimony  of  others, 
which  her  conscience  was  probably  too  ten- 
der to  allow  her  to  set  up,  upon  her  own 
oath  as  defendant,  and  which  she  was 
possibly  urged  to  set  up  by  the  importunities 
of  the  other  defendants,  and  by  the  in- 
creasing pressures  which  were  advancing 
upon  her. 

In  taking  this  ground  of  defence,  in 
her  cross  bill,  (which  is  fiatly  denied  in 
all  its  parts,  by  the  answer  of  the  defend- 
ant thereto,)  she  comes  with  a  very  ill 
grace  into  a  court  of  equity.  She  comes 
alleging  her  own  turpitude  and  fraud,  in  a 
case  in  which  she  was  infiuenced  by  no 
duress  or  coercion  whatever,  and  in  which 
her  colleague  in  the  fraud  had  her  not  in 
his  power,  further,  at  least,  than  his  just 
claims  against  the  estate,  of  which  she  was 
executrix,  would  extend. 

This  case  is,  therefore,  widely  different, 
in  this  respect,  from  that  of  Austin  v. 
Winston,  in  this  court;  and  the  appellee 
now  in  question  stands,  on  this  point,  en- 
tirely in  the  situation  of  a  person  not  to 
be  received  or  countenanced  in  a  court  of 
equity.  While  she  stands  so,  upon  the 
general  principle,  the  strength  of  that 
principle  is  greatly    increased  against  her» 
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by  the  hefore-mexitioiied  consideration,  that 
she  is  endeavouring  to  avail  herself  of  a 
defence  by  the  testimony  of  others,  which 
she  did  not  dare  to  set  up,  by  her  own  oath, 
in  the  character  of  a  defendant. 

The  sole  witness,  whom  she   opposes   to 
the   answer  of   Mr.  Clay  to  the  cross   bill, 
is  Mr.  M'Robert.     He*  was  an  attorney  con- 
fidentially employed,  according  to  his 

122  *own  account,  by  both  the  parties,  to 
transact  the  business  between    them. 

He  was  an  attorney;  for  although  this  is 
not  said  by  him  or  others  in  detailing  the 
circumstances  of  that  particular  transac- 
tion, (no  question  being  asked  hiio  upon 
that  point,)  yet,  very  shortly  afterwards, 
he  got  a  judgment  upon  the  bond,  as  the 
attorney  of  the  plaintiff,  as  appears  by 
the  record;  but  he  was  at  least  the  scrive- 
ner who  acted  confidentially  between  the 
parties,  in  drawing   the  bond  in   question. 

The  settled  law  upon  this  subject  is,  that 
counsel  or  attorneys,  so  far  from  being 
obliged,  are  not  permitted,  to  give  evidence 
of  such  matters  as  come  to  their  knowledge 
.  in  the  way  of  their  profession ;  that  this 
principle  extends  even  to  scriveners  acting 
as  attorneys  in  any  particular  transaction ; 
nay,  even  to  interpreters  going  between 
the  attorney  and  his  client;  that  this  is  not 
the  privilege  of  the  counsel,  Ac.  but  of  the 
client;  without  which  it  would  be  impos- 
sible that  any  business  could  be  done  with 
safety ;  that  a  court  will  even  stop  a  wit- 
ness of  this  class  seeming  desirous  or 
disposed  to  reveal  confidential  communica- 
tions ;  and  that  courts  of  equity  will  refer 
the  depositions  of  such  witnesses  to  a  mas- 
ter, to  expunge  so  much  thereof  as  shall  be 
found  to  be  of  this  character.  (Such  ref- 
erence was  not  n«:ces8ary  in  the  case  before 
us,  as  the  whole  of  the  testimony  contained 
in  the  deposition  is  of  that  character. )  All 
these  positions  are  to  be  found  in  2  Bac. 
579,  and  the  cases  there  cited :  they  are 
bottomed  upon  the  soundest  propriety,  and 
go  to  the  utter  exclusion  of  the  testimony 
of  Mr.  M'Robert  in  the  case  before  us.  As 
to  any  supposed  waiver  of  this  objection, 
on  the  part  of  the  appellant,  it  is  neither 
seen  that  he  cross-examined  the  witness: 
was  present  at  his  examination  ;  or  knew 
that  that  particular  witness  was  to  be  ex- 
amined ;  nor,  if  it  were  otherwise,  would 
such  waiver  be  justly  inferred  therefrom. 

In  2  Bac.  579,  it  is  said,  that  by  the  prac- 
tice of  the  courts,  if  a  witness  bepro- 

123  duced    and  sworn  by  the  plaintiff  *or 
defendant,    being     once    sworn,    the 

other  may  examine  him  to  any  thing  what- 
soever, though  he  be  the  solicitor  of  the 
party  who  produces  him ;  but  this  is  with 
an  exception  of  matters  confidentially  com- 
municated to  him  by  his  client. 

Again,  this  same  idea  seems  to  be  ad- 
mitted by  the  before-mentioned  authority, 
which  states  that  a  court  will  stop  a  witness 
of  this  class  being  desirous  to  reveal  con- 
fidential communications. 

This  doctrine  would  seem  to  hold,  a  for- 
tiori, in  relation  to  examinations  before 
commissioners,  who  have  not  power,  as 
the  courts  have,  to  reject  a  witness  who 
is  produced  for  examination ;  and,  conse- 
quently, it  behooves  the  adverse  party  to 
make  the  testimony  as  little  adverse  to  him 


as  possible,  lest  his  objection  to  the 
admissibility  of  the  deposition  should  fail 
him,  when  it  comes  to  be  decided  on  by  the 
proper  tribunal.  This  position  seems  to 
have  been  taken  by  this  court  in  the  case 
of  Blincoe  v.  Berkeley,  1  Call,  412.  There 
is,  on  the  other  hand,  no  great  utility 
resulting  from  a  party's  objecting  to  a  depo- 
sition on  a  ground  which  is  equally  mani- 
fested to  the  court  upon  the  face  of  the 
deposition  itself.  As,  therefore,  Mrs.  Wil- 
liams can  neither  be  received  to  allege 
the  fraud  herself,  which  she  sets  up  in 
this  case ;  nor  her  sole  witness  be  admitted 
to  testify  thereto,  without  overturning  the 
best  established  principles  of  the  law ;  the 
answer  of  Mr.  Clay  stands  entirely  unim- 
peached  in  the  point  in  question,  and  all 
further  inquiry  upon  this  topic  is  entirely 
unnecessary.  While  I  say  this,  I  am  by 
no  means  prepared  to  admit  that  that  an- 
swer would  be  outweighed  by  the  opposing 
testimony,  were  the  deposition  of  Mr. 
M*  Robert  not  to  be  excluded.  Althoagb 
there  may  be  some  slight  circumstances 
(throwing  the  conversations  of  Mrs.  Wil- 
liams out  of  the  question)  seeming  to  sup- 
port that  deposition,  there  are  others,  on 
the  other  hand,  equally  strong  to  corrobo- 
rate the  ansi^er.     These,  or  moat   of  them, 

have  been  stated  by  thfi  appellant's 
124      ^counsel,  to  whose  view  of  the  case  I 

beg  leave  to  have  a  particular  refer- 
ence. (1)  They  are  not  necessary  to  be 
repeated  and  analyzed  by  me,  in  the  view 
I  have  taken  of  this  subject.  I  go  by  the 
well-established  principles  of  law  and 
equity,  and  the  rules  of  evidence;  (any 
private  surmises,  or  conjectures  of  my  own, 
or  of  others,  touching  this  particular  case, 
to  the  contrary  notwithstanding;)  as  being- 
the  only  safe  and  proper  guides  by  which 
a  court  of  justice  can  be  governed.  Oo 
the  ground  of  the  fraud  alleged  in  the 
cross  bill,  therefore,  the  claim  of  the  ap- 
pellant cannot    be  affected;  especially,    as 


(1)  Note  by  the  Reporter.  Tbe  circumstances 
chiefly  relied  upon,  for  tbe  appellant,  in  sup)K>rt  of 
bis  answer  to  the  cross  bill.  were.  1.  That  charges 
of  fraad  and  improper  conduct  were  exhibited  by 
him  and  Mrs.  Williams,  afiraiuHt  each  other  in  their 
respective  suits  in  Granville.  (North  Carolina,)  and 
Pittsylvania.  (Virginia.)  which  proved  that  no 
friendship  or  confidence  existed  between  them. 
snfllctent  to  produce  any  undue  influence  on  tbe  part 
of  Clay:  2.  Those  suits  were  reciprocally  dismissed 
upon  her  giving  the  bond  for  T.MOl.  which,  there- 
fore, appears  to  have  been  the  effect  of  a  compro- 
mise: 8.  Her  two  answers  to  Clay's  bill  in  the 
original  suit,  did  not  charge  him  with  obtainins' 
that  bond  by  fraud:  4.  That  bond  Is  alleged  in  the 
crossbill  to  have  been  intended  for  tbe  protection 
of  the  estate  of  Robert  William*:  yet  it  was  iriven 
by  her  as  executrix  of  .Toseph  Williams:  and.  5. 
The  original  suit  was  brousrht  by  Clay  and  wife  four 
years  before  tbe  burning  of  her  mansion-house  and 
papers;  yet  she  says  in  the  cross  bill,  that  after 
flndinff  that  his  bond  was  burnt,  he  determined  to 
enforce  the  judgment  asrainst  her. 

On  the  other  side.it  was  observed  that  Clay's  an- 
swer was  not  expressly  responsive  to  one  of  the  most 
material  allesrations  In  the  bill:  it  comes  very  near, 
but  cautiously  avoids,  a  direct  denial  of  the  allega- 
tion, that  the  sum  of  7.5001.  was  an  assumed  sum 
without  any  real  settlement.  He  talks  about  a  set- 
tlement, but  does  not  assert  it.  On  the  contrary, 
he  says  the  amount  of  Hamilton's  claim  affainst  tbe 
estate,  (which  he  avers  is  the  "only  one  be  ever 
heard  of.")  was  not  ascertained:  how.  then,  could 
there  have  been  a  settlement?  The  answer  is  a  felo 
de  se.  It  was  also  contended  that  if  Mrs.  Williams 
was  partlceps  crimtnis  in  the  fraud  attempted  by 
Clay,  the  estate  of  Joseph  Williams  (which  she  only 
represented  as  executrix)  ouffht  not  to  be  affected 
by  It. 
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he  has  stated  that  the  bond  was  preceded 
by  a  settlement  of  the  accounts;  and  that 
in  consideration  thereof,  he  dismissed  a 
suit,  brought  by  him,  against  the  appellee 
Sarah  Williams,  in  a  court  of  equity  in 
North  Carolina,  by  which  he  had  a  pros- 
pect  of     recovering   as   large,    or   a 

125  ^greater   sum,  from   her,    as  the    ex- 
ecutrix of  Joseph  Williams. 

But  the  appellant  coming  here  for  the  aid 
of  the  court,  relies  upon  a  composition  of 
a  debt  by  an  executrix ;  and  that  without 
showing  the  particulars  on  which  such 
composition  is  founded.  I  entirely  concur 
with  Judge  Brooke,  that  such  composi- 
tions are  not  favoured  in  equity,  save  when 
they  are  beneficial  to  those  for  whom  the 
executors  are  acting :  all  compositions  of 
an  opposite  character  are  discountenanced  in 
a  court  of  equity ;  and,  in  favour  of  the 
cestui  que  trust,  the  creditor,  having  ob- 
tained an  advantage  thereby,  will  be  cur- 
tailed and  brought  down  to  the  proper 
standard ;  especially,  where  (as  in  this  case) 
we  can  iret  at  him,  upon  the  ground  of  his 
applying  for  the  aid  of  the  court  of  equity. 
He  shall  not  have  that  aid,  unless  he  will 
do  what  is  just  and  right,  which  is  to  give 
up  his  advantage,  (at  least  so  far  as  it 
affects  those  for  whom  the  executor  was 
acting,)  and  abide  by  the  result  of  a  fair 
account  and  settlement.  In  support  of  the 
above  ideas,  upon  this  point  relative  to 
compositions  by  executors,  I  refer,  among 
others,  to  the  cases  of  Blue  v.  Marshall, 
(a)  and  Pollen  v.  Huband.(b)  The  result, 
as  applied  to  the  case  before  us  is,  that  while 
the  appellant  shall  never  recover  more  than 
the  amount  of  his  bond  with  interest,  (for 
he  was  acting  in  his  own  right,  and  en- 
tirely competent  to  make  even  an  injurious 
compromise  for  himself,)  he  shall  be  lim- 
ited in  his  recovery,  on  the  other  hand, 
by  the  sum  to  which,  upon  an  account,  he 
can  show  himself  to  be  justly  entitled.  My 
opinion  is,  therefore,  that  the  decree  in  the 
original  suit  ought  to  be  reversed,  and  an 
account  directed  of  the  administration  of 
Sarah  Williams,  and  of  Robert  Williams, 
acting  in  her  right,  of  the  estate  of  Joseph 
Williams;  of  Sarah  Williams's  administra- 
tion upon  the  estate  of  her  husband  Robert 
Williams;  and  of  the  ptoperty  received  by 
the  appellees  (children  of  Robert  Williams) 
from  his   administratrix;   (excluding 

126  the  appellees  *John  and  Lucinda  CaU, 
the  decree  in  whose  favour,  in  Pitt- 
sylvania court  is  conclusive  to  show,  that 
there  was  a  marriage  contract  with  Robert 
Williams,  and  competent  to  bind  the  co- 
distribntees,  who  claim  as  volunteers  under 
him;  liberty  being  at  the  same  time  re- 
served to  the  appellant  to  show,  if  neces- 
sary, that  their  exemption  should  not 
prejudice  him,  who  was  no  party  to  the 
decree  aforesaid;)  and,  upon  such  account 
being  taken,  that  the  balance  thereby  found 
justly  due  to  the  appellants  from  the  estate 
of  Joseph  Williams,  or  from  the  estate  of 
Robert  Williams  in  consequence  of  his  mis- 
management of  the  same,  so  far  as  such 
balance  does  not  exceed  the  amount  of  the 
judgment  recovered  in  Pittsylvania  court,  as 
aforesaid,  with  interest  thereupon,  shall  be 


(a)  3  P.  Wins.  881. 

(b)  1  P.  ^ 


.  Wms.  751. 


decreed  to  them,  to  be  paid  out  of  the  assets 
of  Joseph  Williams's  estate,  or  out  of  Robert 
Williams's  estate,  so  far  as  he  shall  be 
found  to  have  been  justly  indebted  thereto ; 
to  which  payment,  if  necessary,  the  dis- 
tributees of  the  said  Robert  Williams 
(John  and  I^ucinda  Call  being  excepted  as 
aforesaid)  shall  be  held  contributory.  As 
to  the  decree  on  the  cross  bill,  I  am  of 
opinion  that  it  should  be  also  reversed,  so 
far  as  it  perpetuates  the  injunction  to  the 
judgment  aforesaid,  and  be  reformed  so  as 
that  judgment  shall  remain  enjoined  only 
until  the  account  decreed  in  the  other  suit 
shall  be  taken,  after  which,  the  same  shall 
remain  perpetually  enjoined  for  so  much 
thereof  as  shall  exceed  the  sum  found  due 
to  the  appellants,  with  legal  interest,  and 
be  dissolved  for  the  residue.  I  am  therefore 
of  opinion,  that  both  decrees  be  reversed, 
with  costs,  and  the  cause  remanded  to  the 
superior  court  of  chancery,  to  be  finally 
proceeded  in  according  to  the  principles 
now  stated. 

JUDGE  FLEMING.  There  being  no  dif- 
ference  of  opinion  among  the  judges  as  to 
any  points  of  essential  importance,  the 
following  is  to  be  entered  as  the  opinion 
and  decree  of  this  court. 

'  'If  the  sole  object  of  these  sui  ts 
127  which,  as  t>etween  *the  appellant, 
Matthew  Clay,  and  the  appellee^ 
Sarah  Williams  only,  may  be  considered 
as  cross  suits  between  those  parties,  had 
been,  on  the  one  hand,  to  compel  a  dis- 
covery of  the  assets  of  Joseph  Williams, 
deceased,  in  the  hands  of  the  appellee 
Sarah,  his  executrix,  to  satisfy  the  judgment 
confessed  by  her  on  a  note  given  to  the 
appellant  for  the  purpose  stated  in  the 
deposition  of  Theodorick  B.  M' Robert  in 
the  first  suit,  and  charged  by  the  appellee 
Sarah,  in  her  cross  bill,  and,  on  the  other, 
to  be  wholly  relieved  from  that  judgment, 
as  obtained  by  fraud  and  imposition,  and 
a  collusion  between  those  parties  to  defeat 
a  just  claim  against  the  estate  of  the  said 
Joseph  Williams;  this  court  would  have 
approved  of  the  dismissal  of  the  appel- 
lant's original  bill,  and  would  have  con- 
sidered the  appellee  Sarah  as  little  entitled 
to  the  favour  of  a  court  of  equity,  on  the 
grounds  mentioned  in  her  cross  bill,  (al- 
though the  facts  therein  alleged  had  been 
fully  proved,)  and  would  have  left  both  par- 
ties in  the  situation  in  which  they  had  placed 
themselves ;  but,  as  it  appears  to  this  court 
that  the  appellant,  in  right,  of  his  wife,  is 
well  entitled  to  an  account  and  settlement 
of  the  estate  of  the  said  Joseph  Williams, 
deceased,  not  only  in  the  hands  of  the 
appellee  Sarah,  his  executrix,  but  in  those 
of  the  other  executors  named  in  the  will  of 
the  said  Joseph,  (who,  for  that  purpose, 
ought  to  be  made  parties  to  the  original  suit 
brought  by  the  appellant,)  and  also  in  the 
hands  of  Robert  Williams,  the  second  hus- 
band of  the  said  Sarah,  (who  acted  in 
her  behalf,  as  executor  of  the  said  Joseph 
from  the  time  of  his  intermarriage  with 
her,  T  or  his  representatives  or  distributees, 
the  original  bill  ought  not  to  have  been 
dismissed  as  to  that  object,  but  retained 
for  the  purpose  of  such  an  account  and 
settlement;  in  which  account,  the  appellant 
ought   to  be  charged    with  such    part   and 


339 


2  MUNF. 


Virginia  Rbpokm,  Annotated. 


128-ldO 


proportion  of  the  estate  of  the  said  Joseph 
Williams,  as  the  guardian  account  settled 
between  the  said  Robert  Williams  and 
the  appellant,  (by  virtue  of  an  order  of 
Pittsylvania   county    court,  made   at 

128  *the    instance  of  the  said  appellant, ) 
shows    to   have   been  accounted    for, 

and  delivered  to  the  appellant,  in  right 
of  his  said  wife,  by  the  said  Robert  in 
his  lifetime.  And  if,  upon  a  just  and 
equitable  settlement  and  adjustm<ent  of 
such  accounts,  it  shall  appear  that  the  es- 
tate of  the  said  Robert  Williams,  in  the 
hands  of  his  administratrix,  or  of  his  dis- 
tributees, is  indebted  to  the  estate  of  the 
said  Joseph,  the  said  administratrix,  out  of 
the  assets  in  her  hands  to  be  administered, 
or  the  several  distributees,  respectively, 
according  to  the  portions  of  the  said  Rob- 
ert's estate  which  they  may  have  received 
since  his  death,  ought  to  satisfy  and  pay 
to  the  appellant  the  amount  of  his  just 
proportion  of  the  said  Joseph's  estate,  after 
payment  of  all  his  just  debts,  not  exceeding 
seven  thousand  five  hundred  pounds,  Vir- 
ginia currency,  the  amount  of  his  judgment 
against  the  administratrix;  from  which 
account  of  the  estate  of  the  said  Robert  Wil- 
liams, in  the  hands  of  his  distributees,  is 
to  be  excluded  whatever  may  have  been  re- 
covered and  received  by  John  Call,  as  the 
marriage  portion  of  his  wife  Lucinda,  in 
the  lifetime  of  the  said  Robert,  or  by  virtue 
of  the  decree  of  the  court  of  Pittsylvania 
county,  for  that  account,  since  his  death; 
liberty  being  reserved  to  the  plaintiff 
in  the  original  bill  to  controvert  the 
validity  of  such  marriage  contract,  or  to 
show,  if  he  can,  that  such  decree  was 
obtained  by  fraud  and  collusion  between 
the  parties  to  that  suit,  if  necessary  for 
the  discharge  of  bis  claim  against  the 
said  Robert's  estate. 

**Thi8  Courtis  further  of  opinion,  that 
the  said  Matthew  Clay,  the  defendant  in 
the  cross  bill,  having,  by  his  answer  to 
that  bill,  so  far  admitted  that  he  possessed 
a  knowledge  of  the  disposal  of  the  certifi- 
cates belonging  to  the  estate  of  the  said 
Robert  Williams,  in  the  cross  bill  charged 
to  have  been  delivered  to  him  to  make 
sale  of,   as  to  have  the    accounts  and 

129  receipts   respecting  the  *same  in  his 
hands,    (which  he    refers    to    in    his 

said  answer  as  exhibits,  but  does  not  ap- 
pear to  have  produced  them, )  he  ought  to 
produce  such  accounts  and  receipts,  or  to 
answer  to  interrogatories  respecting  them, 
if  required  so  to  do. 

**And  this  cofirt,  approving  of  so  much 
of  the  decree  in  the  cross  suit  as  directs 
that  the  appellant  shall  give  bond  to  con- 
tribute towards  the  discharge  of  the  testator 
Joseph  Williams's  debts,  affirmeth  the 
same;  and,  reversing  so  much  of  both 
decrees  as  is  not  approved  of  ij  this 
decree,  the  suits  are  remanded  to  the  said 
superior  court  of  chancery  to  be  proceeded 
in,  according  to  the  principles  of  this  de- 
cree." 


Roberts's  Widow  and  Heirs  v.  Stanton. 
Argued  Wednesday.  May  80th,  18ia 
I.  Intafits— Decree  a^nAt— Appointment  of  Qnanllan 
•d  Litem.*— It  Is  error  to  enter  a  decree  against  In- 


«lnfant*-I>ecree  Offaiast— Appointment  of  anardian 


fant  defendants,  withoatassifirninff  them  a  guard- 
ian ad  litem:  and  thongh  the  Infancy  did  not 
appear  in  the  original  proceedings,  yet  if  it  be 
alleged  in  a  petition  for  a  rehearing,  (the  decree 
being  interlocutory.)  a  guardian  ad  litem  ought  to 
be  appointed. 
a.  Chancery  Practice— Prof  i to  of  Land -By  Wiiom  As- 
certalned.t— It  is  not  error  in  a  court  of  equity  to 
direct  commissioners  instead  of  a  Jary,  to  state 
and  report  an  account  of  the  profits  of  land. 

3.  Land— Rents  and  Profits.— Rents  and  profits  of 
land,  the  possession  of  which  was  unlawfully  with- 
held by  the  ancestor  in  bis  lifetime,  and  by  his 
heirs  after  his  death,  ought  not  to  be  charged 
against  his  executors  and  heirs  jointly,  bat  ap- 
portioned among  them  according  to  their  respec- 
tive interests. 

4.  WliU-Power  to  5eil  Land -Defect  in  Bzecntioo— 
BqniUble  Relief.— As  far  as  circumstances  will  per- 
mit a  court  of  equity  will  supply  any  defect  in  the 
execQtion  of  a  power  given  by  a  will,  to  executors 
or  trustees,  to  sell  lands  for  payment  of  debts  or 
legacies.  A  conveyance,  therefore,  by  one  execu- 
tor or  trustee  only.  (Instead  of  three.)  but  in  all 
other  respects  conformable  to  the  intention  of  the 
testator  in  creating  the  trust  will  be  supported  in 
favour  of  a  purchaser  for  a  valuable  considera- 
tion: and  this,  notwithstanding  It  be  provided  by 
the  will,  that  if  one  or  more  of  the  executors,  or 
trustees,  should  die  before  the  object  of  the  trust 
was  accomplished,  others  should  be  appointed,  by 
the  survivors,  jointly  with  them  to  finish  the  exe- 
cution of  the  trust 

5.  Ancient  Deeds— Proof  of  Bxecutlon—Sufflcieacy  of. — 
A  deed  of  above  thirty  years'  standing  requires 
no  fnrther  proof  of  Its  execution  than  the  bare 
production,  where  the  possession  has  gone  accord- 
ing to  Its  provisions,  and  there  is  no  apparent 
erasure  or  alteration. 

6.  Patent— Unregistered- Effect  against  Parclinser 
with  Notice.— A  patent,  though  not  registered,  is 
good  in  equity  against  a  purchaser  having  notice. 
And  quasre.  Is  It  not  also  good  at  lawf 

7.  Same— Same-Same-5officiency  of  Notice.— In  such 
case.  Information  of  the  existence  of  the  patent, 
by  neighbourhood  report,  and  from  a  person  de- 
claring he  had  seen  it  together  with  knowledge 
of  possession  and  cultivation  by  tenants  of  the 
patentee.  Is  sufficient  notice,  to  bar  the  laying  a 
warrant  upon  the  land  as  waste  and  unappro- 
priated. 

8.  Same  — Same  — Effect  against  Purchaser  withoot 
Notice.— Quaere,  Is  a  patent  not  registered,  good, 
either  at  law,  or  In  equity,  against  a  purchaser 
without  notice:  no  proof  appearing  of  visible  pos- 
session, or  cultivation,  hy  Uie  patentee  in  persou. 
or  by  his  tenants? 

In  November,  1797,  William  Stanton 
filed  his  bill  in  the  superior  court  of 
chancery  for  the  Richmond  district, 
130  *against  Wilson  Miles  Gary,  execu- 
tor of  George  William  Fairfax, 
deceased,  Battaile  Muse  and  Joseph  Rob- 
erts, defendants;  charging,  in  effect, 
(among  other  things,)  a  purchase  by  the 
plaintiff,  in  or  about  the  year  1791,  of 
a  tract  of  land,  in  Culpeper  county,  sup- 
posed to  belong  to  the  estate  of  the  said 
Fairfax,  which,  under  his  will,  was  left  to 
be  sold  by  his  executors ;  that  Gary  was 
the  only  acting  executor  in  this  country, 
and  Muse,  being  his  agent  with  unlimited 
powers,  had  sold  the  land  and  procured  a 
deed  to  be  made  by  Gary  only ;  upon  which 
the  plaintiff  gave  bond  and  security  for 
the  purchase-money ;  that  Rot>erts,  under 
a  pretence  that  Fairfax's  title  was  not  good, 
(his  grant  from  Lord  Fairfax,  lateproprie- 

ad  Litem.— It  Is  error  to  enter  a  decree  against  In- 
fant defendants  without  assigning  them  aguardlan 
ad  litem.  Alexander  v.  Davis.  42  W.  Va.  4<»,  S6  S.  E. 
Rep.  292. 

It  is  right  and  proper  that  a  guardian  odftt^m  should 
be  appointed  for  Infant  defendants  In  ejectment  at 
the  proper  time:  and  the  plalntliT  In  such  action 
should  see  that  such  guardian  ad  litem  Is  appointed 
to  the  proper  time,  and  the  Infant  should  appear  and 
defend  by  guardian  ad  litem.  Campbell  v.  Hughes,  12 
W.  Va.  a06,  citing  the  principal  case.  See  further, 
monographic  note  on  '  Infants"  appended  to  Caper- 
ton  V.  Gregory.  11  Gratt  506. 

tProfiU  of  Land— By  Whom  Ascertained.— See  fooU 
noteXxy  Eustace  v.  Gasklns.  1  Wash.  188. 
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tor  of  the  Northern  Neck,  dated  in  1747, 
having  not  been  recorded  in  the  proprie- 
tor's office,)  had  entered  and  sarveyed  the 
same  land  as  waste  and  tin  appropriated, 
obtained  a  grant  from  the  commonwealth, 
and  taken  possession;  that  the  plaintiff 
had  frequently  applied  to  the  said  Muse 
for  Fairfax's  grant  for  the  purpose  of  in- 
stituting a  suit  against  Roberts,  but  had 
never  been  able  to  get  it,  Muse  always 
evading  compliance  with  his  request; 
that  be  had  also  often  proposed  to  vacate 
the  contract,  upon  discovering  the  original 
title  to  the  land  was  so  defective,  and  that 
he  could  not  obtain  possession  thereof,  or 
the  means  of  prosecuting  a  suit  to  try 
the  title;  which  proposals  were  refused; 
that  suit  had  been  brought  in  the  district 
court  of  Dumfries,  and  judgment  obtained 
against  him  upon  his  bond  for  the  purchase- 
money.  He  therefore  prayed  an  injunction 
to  stay  proceedings  on  that  judgment;  a 
discovery  and  delivery  of  the  title  papers 
in  the  hands  of  Gary  and  Muse ;  that  Rob- 
erts should  answer  particularly,  as  to  his 
knowledge  of  Fairfax's  patent,  before  his 
own  entry ;  and  be  decreed  to  render  up 
his  grant  to  be  cancelled;  that  by  a  decree 
of  the  court  the  plaintiff's  title  to  the 
land  might  be  perfected,  and  he  quietly 
possessed  thereof,  or  the  said  judgment  per- 
petually enjoined,  Ac. 
131  *WiJ8on  Miles  Gary,  by  his  answer, 

admitted  that  he  was  the  executor 
of  George  William  Fairfax  in  the  bill 
named ;  that,  by  virtue  of  powers  vested  in 
faim  by  the  will,  he  empowered  Battaile 
Muse  to  sell  the  land  for  the  best  price 
that  could  be  obtained;  that  he  had  no 
doubt  that  the  same  was  purchased  by  the 
plaintiff,  to  whom  he  executed  a  convey- 
ance ;  but,  as  to  the  pretended  objections 
to  the    title,    he  was   an    entire    stranger. 

The  separate  answer  of  Battaile  Muse 
admitted  the  sale  by  him  as  agent;  de- 
clared that  no  part  of  the  land  was  disputed 
at  that  time;  that  Stanton,  at  the  time  he 
received  his  deed,  was  fully  informed  as  to 
the  title  in  every  respect,  and  appeared 
contented  as  to  the  survey,  only  observing 
that,  in  case  the  original  deed  was  lost, 
there  might  be  a  difficulty  in  keeping  the 
thle,  or  defending  the  land  against  state 
warrants;  whereupon,  he  agreed  to  take 
Ferdinando  Fairfax's  bond  of  Indemnity, 
which  was  given ;  that  he  several  times 
saw  the  deed  granted  by  Lord  Fairfax 
to  6.  W.  Fairfax,  and  was  informed  that 
the  patent  was  not  recorded,  owing  to 
neglect  in  the  office,  as  the  pages  called 
for  were  left  blank. 

Roberts's  answer  admitted  that  he  ob- 
tained a  grant  for  a  tract  of  land  which  the 
complainant  claimed  under  his  purchase; 
that  his  patent  issued,  in  1795,  for  1,732 
acres,  (less  by  574  acres  than  Stanton  pur- 
chased,) which  he  entered  under  an  im- 
pression that  the  same  was  vacant,  and 
never  before  granted;  that,  aferwards,  he 
heard  that  Fairfax  had  a  patent  for  the  land, 
which  was  in  the  hands  of  his  executors; 
and  that  his  executors  had  made  an  attempt 
to  procure  an  act  of  assembly  to  cure  some 
defect  in  it,  but  failed ;  that  the  defendant 
then  insisted  on  Stanton's  entering  a 
caveat  to  his  grant ;  but   this  he   declined. 


General    replications    were   filed    to    the 
answers;  and,  in  December,  1799,  the  cause 
was  set  for    hearing  on    motion  of    the  de- 
fendant  W.  M.    Gary.     In  June,    1801.  the 
suit  abated,  as  to  Joseph  Roberts,  by 

132  his  death.  Subpoenas  *to  revive  were 
awarded  against  his  widow  and  ex- 
ecutrix, and  eight  children  his  heirs  at 
law;  which  being  returned  executed,  thn 
cause  came  on  to  be  heard,  September  27, 
1804,  on  the  bills,  answers  and  exhibits; 
whereupon  the  court  decreed  that  the  in- 
junction be  dissolved;  that  the  defendants, 
Sarah  Roberts,  Ac.  resign  to  the  plain tifT 
possession  of  the  land  in  question,  **and 
account  for  the  profits  from  the  time  the 
said  Joseph  Roberts  came  to  the  possession 
thereof;"  to  state  and  report  which  account 
certain  commissioners  were  appointed. 

From  this  decree  an  appeal  was  prayed  by 
counsel,  on  behalf  of  the  representatives  of 
Rot>erts,  and  allowed ;  but,  during  the 
same  term,  a  petition  for  a  rehearing,  in 
nature  of  a  bill  of  review,  (for  it  is  called 
a  bill,)  was  presented  to  the  chancellor; 
stating,  among  other  things,  that  many  of 
them  were  infants,  and  incapable  of  con- 
ducting their  cause ;  and  that,  owing  to 
circumstances  stated  in  the  affidavit  of 
John  Strode,  which  is  annexed  to,  and 
prayed  to  be  taken  as  part  of  their  bilU 
they  were  completely  surprised  at  the  trial. 
The  court  (observing  that  the  former  de- 
cree was  interlocutory)  awarded  commis- 
sions to  the  parties  for  taking  examinations 
of  witnesses,  to  be  read  at  the  final  hear- 
ing ;  saving  to  the  plaintiff  exceptions  to 
that  order.  Gommissions  were  accordingly 
issued,  and  several  depositions  taken, 
in  the  presence  of  John  Strode,  who  is 
styled  *  ^agent  for  the  representatives  and 
heirs  of  Joseph  Roberts;"  and,  at  the  final 
hearing,  (March  26,  1805, )  the  court  affirmed 
its  former  decree.  But  it  nowhere  appears 
in  the  record  which  of  the  children  of 
Roberts  (if  any)  were  infants  at  the  time  of 
the  decree;  nor  is  there  any  person  named, 
either  as  their  testamentary,  or  statutory 
guardian,  in  the  proceedings;  nor  was 
any  guardian,  ad  litem,  appointed  by  the 
court  to  defend  them ;  nor  is  there  any  day 
given  them,  after  they  come  of  age,  to 
show   cause  against  the   decree. 

133  *The   defendants,     representatives 
of  Roberts,  appealed  to  this  court. 

The  general  effect  of  the  exhibits  and 
depositions  sufficiently  appears  in  the  fol- 
lowing opinions,  pronounced  on  Monday, 
April  1,  1811.  But  it  is  proper  to  mention 
that  Roberts  was  proved,  by  sundry  deposi- 
tions, to  have  been  informed,  (before  he 
made  his  entry,)  by  neiizrhbourhood  re- 
port, and  a  person,  (though  not  a  party 
interested  in  the  title,)  who  told  him  he 
had  seen  it,  of  the  existence  of  Fairfax's 
patent.  Many  years  possession  and  culti- 
vation by  tenants  of  the  patentee  was 
also  proved,  which  must  have  been  known 
to  Roberts,  who  lived  in  the  neighbour- 
hood. 

Botts,  for  the  appellants. 

Williams    and  Warden,   for  the    appellee. 

JUDGE  TUGKER,  after  stating  the  case. 
The  suggestion  in  the  bill  of  review,  that 
the  defendants  in  the  original  suit  were  in- 
fants,   and  incapable  of   defending    their 
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cause  judicially,  was,  I  conceive,  a  sufBcient 
ground  for  the  court  to  have  inquired  into 
that  fact;  and,  if  they  had  no  guardian 
already  appointed,  a  guardian,  ad  litem, 
ought  to  have  been  assigned  them  by  the 
court.  I  therefore  think  the  cause  ought 
to  be  remanded  to  the  court  of  chancery, 
that  a  guardian  may  be  there  assigned 
to  the  infants,  (if  such  there  are  now,) 
and  such  further  proceedings  had,  as  may 
be  thought  necessary  and  proper  for  their 
full  defence,  as  in  the  case  of  Lees  v. 
Braxton,  (a) 

If  it  be  necessary  at  this  time  to  say  any 
thing  on  the  merits  of  this  cause,  I  would 
observe  a  circumstance  not  noticed  by  the 
counsel  in  the  cause,  which  occurs  upon 
inspection  of  T/ord  Fairfax's  grant  or  pat- 
ent to  George  W.  Fairfax.  From  some 
cause  or  other,  it  hath  an  impossible  date, 
for  it  bears  date  on  the  eleventh  day 

134  of  December,  *in  the  thirty-third  year 
of     the   reign    of    George   II.    anno 

domini  one  thousand  seven  hundred  and 
forty-seven.  This  latter  year  corresponds 
with  the  twenty-first  year  of  that  kingr's 
reign,  and  not  with  the  thirty-third.  The 
patent  is  alleged  not  to  have  been  recorded 
in  Lord  Fairfax's  office,  but  that  there  is  a 
blank  leaf  referred  to  at  the  foot  of  the 
patent,  as  the  place  of  registration.  On 
this  circumstance  izrreat  stress  was  laid  in 
the  argument,  as  creating  a  presumption 
of  fraud,  in  respect  to  this  patent.  The 
two  circumstances  of  the  date,  and  of  the 
omission  to  record  it,  make  it  proper,  in 
my  opinion,  (if  the  chancellor  should  en- 
tertain any  doubt  upon  the  subject, )  that  a 
jury  should  be  empanelled  at  the  bar  of 
the  court  of  chancery,  to  try  an  issue, 
to  be  made  up  between  the  parties,  whether 
this  grant  or  patent,  be  the  deed  of  Lord 
Fairfax,  or  not.  Perhaps  it  may  be  found 
to  have  been  recorded  in  the  record  books 
corresponding  with  the  33d  year  of 
George  II. 

With  regard  to  the  exception  taken  by  a 
member  of  the  court  to  the  conveyance 
from  Wilson  Miles  Gary  to  Stanton,  the 
complainant  in  the  original  bill ;  (he  being 
only  one  of  three  trustees,  named  in  the 
will  of  George  W.  Fairfax ;  the  other  two 
(though  long  since  dead)  not  appearing  by 
the  record  to  have  renounced  the  trust,  nor, 
indeed,  to  be  dead;)  I  conceive  that  a  court 
of  equity  ought  to  supply  any  defect  in  the 
execution  of  the  power  given  by  the  will, 
as  far  as  circumstances  will  permit;  it  not 
being  controverted  that  the  conveyance  to 
Stanton  was  for  a  good  and  valuable  con- 
sideration, and  (in  all  other  respects)  con- 
formable to  the  intention  of  the  testator, 
in  creating  the  trust,  (b)  For  this  purpose, 
I  think,  the  proper  course  will  be  to  direct 
the  residuary  devisee  of  the  real  estate  of 
George  W.  Fairfax,  in  Virginia,  to  be 
made  a  party  defendant  in  this  suit,  to 
show  cause,  if  any  he  can,  against  the 
validity  of  that  conveyance. 

JUDGE  ROANE.     In  this  case  sev- 

135  eral  objections  are  *taken  on  the  part 
of  the  appellants;  some  of   which  go 


(a)  MS.  April.  17,  1806. 

(b)  1  r     -        '      ' 


I  FoDb.  c.  1.  8.  8.  note  (a),  and  c.  4.  a.  25.  note(b). 
and  Powell  on  Powers,  p.  160,  168,  165. 170. 187,  204.  and 
the  cases  there  referred  to. 


to  the  merits  of  the  case,  and  others  to  the 
form  of  the  proceedings. 

As  to  the  merits,  it  is  first  objected  that 
the  evidence  of  the  grant  to  George  Wil- 
liam Fairfax  was  inadmissible,  and  not 
sufficient;  the  witness  having  never  seen 
Lord  Fairfax  write,  and  only  judging  of  his 
signature  by  comparison  of  the  hand-writ- 
ing. It  is  unnecessary  to  go  into  the  gen- 
eral doctrine  upon  this  point,  as  it  is  held, 
(c)  that  a  deed  of  above  thirty  years' 
standing  requires  no  further  proof  of  its 
execution  than  the  bare  production,  where 
the  possession  has  gone  according  to  the 
provisions  thereof,  and  there  is  no  apparent 
erasure  or  alteration  upon  the  face  of  it. 
In  the  case  before  us,  this  possession  is 
proved,  to  my  satisfaction,  by  several 
witnesses,  to  have  existed  in  favour  of 
George  William  Fairfax,  under  whom  the 
appellee  claims. 

2dly.  It  is  said  that,  if  the  unregistered 
patent  of  George  William  Fairfax  can  pre- 
vail against  the  patent  of  Roberts,  the 
question  is  purely  legal,  and  cannot  be  re- 
lieved on  by  a  court  of  equity.  The  answer 
is,  on  the  contrary,  that,  admitting  that 
George  William  Fairfax's  deed  cannot  avail 
him  at  law  for  want  of  registration,  it  must 
avail  him  in  equity,  on  the  ground,  which 
is  fully  proved,  that  Roberts  knew  of  the 
existence  of  that  patent,  and  of  the  pos- 
session of  George  William  Fairfax  by  his 
tenants,  before  ho  made  his  entry;  that, 
therefore,  a  registration  was,  as  to  him, 
unnecessary,  and  he  proceeded,  conse- 
quently, against  conscience,  to  locate 
granted  land  which  he   knew    belonged    to 

another.  (1) 
136  *3dly.  It  is  said  that  this  omission 
to  register  the  deed  arose  from  the 
act  ot  George  William  Fairfax,  who  him- 
self was  a  principal  clerk  in  Lord  Fairfax's 
office;  that  it  was  a  fraud  in  him,  and, 
therefore,  the  patent  should  not  avail  him. 
The  answer  is  that  it  is  not  proved  that 
George  William  Fairfax  was  the  clerk.  It 
is  only  stated  (by  D.  Field)  that  William 
Fairfax,  who  was  probably  the  father  of 
George  William  Fairfax,  was  the  principal 
clerk  about  the  time  of  the  emanation  of 
the  patent  in  question. 

4thly.  It  is  objected  that  the  sale  by  Gary 
alone,  without  the  concurrence  of  the  other 


(c)  Peake  on  Ev.  110.  BnlL  N.  P.  256. 

(1)  Note  by  the  Reporter.  As  to  this  point,  Botts 
contended  that  Roberts  had  not  such  knowledge  of 
Fairfax's  patent  as  would  bind  him:  notice  not  hav- 
inff  been  ffiven,  by  actually  showinir  him  the  patent, 
nor  by  a  party  interested  in  the  title,  nor  in  the 
course  of  his  proceedings  to  get  his  patent  from  the 
commonwealth:  all  which  circumstances  must  con- 
cur, to  make  the  notice  obligatory;  in  support  of 
which  position,  he  cited  Sudden's  Law  of  Vendors, 
p.  490:  1  Vern.  280:  S  Ves.  jnn.  478:  Jolland  y.  Stain- 
bridge.  2  Eq.  Gas.  Abr.  082;  8  Atk.  294.  892:  2  Atk.  249. 
275.  and  2  Vesey.  868. 

Williams,  contra,  insisted  that  Roberts^s  knowl- 
edge, before  he  made  his  entry,  of  the  existence  of 
Fairfax's  patent,  and  of  the  possession  by  his  ten- 
ants for  many  years,  was  amply  suflflclent  on  every 
principle.  Besides,  the  doctrines  relative  to  notice 
to  purchasers  in  general,  do  not  apply  to  the  case 
of  a  person  taking  up  land,  which,  at  the  time,  is 
settled  and  granted :  for  he  Is  not  aathorissed  to  lay 
his  warrant  on  any  land  of  that  description. 

It  was  contended,  too,  by  Williams  and  Warden, 
that  a  patentee  is  not  responsible  for  the  clerk's  or 
register's  neglecting  to  record  the  patent.  In  which 
respect  it  differs  from  a  common  deed,  the  holder  of 
which  is  bound  to  have  it  recorded. 
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ezecators,  (or,  to  this  purpose,  trustees,) 
was  not  valid. 

As  to  this  point,  the  doctrine  seems  to  be 
that  there  is  a  distinction  between  powers 
g'iven  to  executors  in  their  official  char- 
acters, and  to  A.,  B.  and  C,  who  are  also 
made  executors ;  that,  in  the  first  case,  all 
the  executors  who  qualify  answer  the 
description,  and  may  execute  the  power; 
but  that,  in  the  last  case,  a  part  of  them 
cannot  act,  because  a  personal  confidence 
was  reposed  in  them,  only  in  conjunction 
with  the  others.  This  point  seems  to 
have  been  taken  by  counsel,  arguendo,  in 
1  Wash.  340,  Watson  v.  Alexander;  and  in 
the  case  of  Johnson  v.  Thomson,  (a)  it 
was  decided  in  this  court,  that  a  sale  by  one 
executor  under  a  power  in  a  will  was  not 
good ;  it  not  being  found  that  the  other  exec- 
utor was  dead  or  refused  to  act. 

In  the  case  before  us,  the  power  to 

137  sell  is  granted,  it  is  *true,  in  the 
original  will  of  George  William  Pair- 
fax,  to  bis  executors,  and  then  he  goes 
on  to  name  seven  persons  as  his  executors ; 
but  in  his  codicil  the  testator  revokes  and 
makes  void  the  devise  last  mentioned,  and 
devises  the  same  land  to  George  Washing- 
ton, George  Nicholas,  and  Wilson  Miles 
Carj,  by  name,  as  trustees  to  sell,  &c.  and 
Silso  appointed  these  three  gentlemen  his 
executors  in  the  United  States.  Wilson 
Miles  Gary  only  conveyed  the  land  in  ques- 
tion, and  only  qualified  as  executor  in 
America;  and  it  is  not  shown  that  the 
others  were  dead,  or  had  refused  to  take 
upon  them  the  execution  of  the  will  of 
the  testator.  If,  therefore,  Mr.  Gary  had 
acted  in  this  case  merely  under  a  general 
power  to  executors  to  sell,  it  would  be  at 
least  doubtful  whether,  under  the  decision 
in  Johnson  v.  Thomson,  it  ought  not  at 
least  to  have  been  shown  that  the  other 
executors  were  dead,  or  had  refused  to  act; 
but,  in  this  case,  Mr.  Gary  was  emphatically 
one  of  the  trustees  undef  the  codicil  of 
George  William  Fairfax.  As  to  trustees, 
it  is  said,  2  Fonb.  184,  that ''there  is  a 
difiFerence  between  them  and  executors;  for 
th^t  trustees  have  all  equal  power,  interest 
and  authority,  and  cannot  act  separately, 
as  executors  may,  but  must  join,  both  in 
conveyances  and  receipts,"  Ac.  On  the 
general  principle,  therefore,  the  law  is 
clear  against  the  validity  of  this  convey- 
ance; and  that  principle  is  greatly 
strengthened,  in  the  present  case,  by  the 
consideration  that  the  testator  has  taken 
unnsnal  pains  in  his  codicil  to  provide, 
that,  if  one  or  more  of  his  trustees  should 
die  before  the  trust  |s  fully  accomplished, 
then  others  should  be  appointed  by  the  sur- 
vivors, who  jointly  with  them  should  finish 
the  execution  of  the  trust.  This,  then,  is 
emphatically  a  case  in  which  one  of  the 
trustees  only  was  not  competent  to  act; 
and  I  am  sorry  to  be  obliged  to  be  of  opin- 
ion to  reverse  the  decree  on  this  ground,  as 
the  merits  seem  clearly,  in  other   respects, 

with  the  appellee. 

138  *As    to    the    power    of    a   court  of 
chancery  to  aid  a  defective  execution 

of  a  power;  while  that  is  readily  admitted, 
I  do  not  think  it  extends  to  a  case  like  the 
present,   where   there    is   a  want   of   com- 


(a>  FaU  Term.  1804,  CaU*8  MS. 


petency  in  the  person  acting,  to  execute 
the  power,  except  in  conjunction  with 
others. 

Some  minor  objections  were  made,  which 
I  will  now  briefly  notice ;  though  my  opin- 
ion on  the  point  just  mentioned  renders  it 
unnecessary. 

It  is  objected  that  the  decree  is  erroneous 
in  decreeing  the  heirs  and  widow  of 
Roberts  to  account  for  the  profits  of  the 
land  in  the  lifetime  of  the  husband  and 
ancestor.  When  it  is  recollected  that  his 
widow  stood  also  in  the  relatiim  of  an  ex- 
ecutrix to  him,  I  should  incline  to  under- 
stand this  decree  distributively,  and  that 
each  of  the  appellants  are  decreed  pro  ut 
their  several  and  respective  characters. 

Again,  it  is  objected  that  the  decree  is 
erroneous  in  directing  commissioners,  in- 
stead of  a  jury,  to  state  an  account  of  the 
profits  of  the  land,  and  report  it  to  the 
court. 

It  is  true,  that  in  the  case  of  Eustace  v. 
Gaskins,  1  Wash.  188,  it  is  said  that  the 
profits  of  the  land,  being  in  the  nature  of 
damages,  should  have  been  ascertained  by 
a  jury,  and  not  by  commissioners.  But  in 
Kennedy  v.  Baylor,  (ibid.  162,)  a  decree  of 
the  court  of  chancery,  affirming  one  of  the 
county  court  of  Berkeley,  was  affirmed  by 
this  court,  although  it  was  objected  by 
counsel,  and  admitted  to  be  the  fact  in  the 
report  of  the  case,  that  damage  and  injury 
done  to  the  land  while  in  the  possession  of 
the  plaintiff  was  valued  by  commissioners 
instead  of  a  jury.  This  is  a  much  stronger 
case,  against  the  solidity  of  the  objec- 
tion now  taken,  than  either  the  case  of 
Eustace  v.  Gaskins,  or  the  case  now  before 
us:  and,  upon  the  whole,  I  am  inclined  to 
think  that,  if  the  general  practice  and 
usage  of  the  court  does  i]ot  in  general  go 
the  length  of  the  principle  decided  in 
139  KennedjK  *v.  Baylor,  (and,  I  think, 
ought  not, )  yet  that  that  usage  and 
practice  is  in  conflict  with  the  principle 
decided  in  Eustace  v.  Gaskins:  such  prac- 
tice, too,  is  attended  with  great  conven- 
ience and  utility.  I  can  see  no  difference, 
as  to  thin  point,  between  the  profits  of  land, 
and  of  negroes;  and  the  profits  of  the  latter 
are  always  estimated,  and  reported  upon, 
by  commissioners,  and  not  by  a  jury. 

As  to  what  is  said  respecting  the  proceed- 
ing against  such  of  these  defendants  ss 
are  infants,  without  appointing  them  a 
guardian ;  I  concur  that  it  was  irregular. 
Had  their  interests  been  attended  to  in  this 
particular,  the  whole  testimony  and  merits 
of  the  case  might  have  been  varied  in  their 
favour. 

On  these  grounds,  I  am  of  opinion  that 
the  decree  should  be  reversed,  and  the  bill 
dismissed;  but  without  prejudice  to  any 
other  suit  which  the  appellee  may  be 
advised  to  institute  to  perfect  his  title;  as 
his  case  is  probably  a  hard  one,  and  prob- 
ably the  consideration  he  paid  has  enured 
to  the  benefit  of  George  William  Fairfax's 
representatives. 

JUDGE  FLEMING.  In  giving  my  opin- 
ion in  this  case,  I  must  premise  that,  with 
respect  to  the  patent  of  George  W.  Fair- 
fax bearing  an  impossible  date,  to  wit,  the 
33d  year  of  the  reign  of  Geo.  II.  anno 
domini  1747,  I  think   it  immaterial,  as  the 
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date  with  respect  to  the  day  of  month  aad 
year  of  the   christian  aera  is  correct. 

A  number  of  authorities  have  been  cited 
to  show  that,  althoug^h  equity  will  not  sup- 
ply the  non -execution  of  a  power,  yet  it 
will  supply  any  defect  in  the  execution  of 
a  power,  provided  the  same  t>e  for  a  good  or 
valuable  consideration.  In  the  case  before 
us,  the  trust  or  power  was  imperfectly  exe- 
cuted; the  conveyance  of  the  land  in  ques- 
tion having  been  executed  by  one  trustee 
only,  instead  of  three ;  but  it  being  for  a 
valuable  consideration,  a  court  of  equity 
may,  I  conceive,  with  propriety,  supply  the 
defect;  so  far,  at  least,  as  respects 
140  the  appellants,  *who  (we  all  agree) 
have  no  right  to  the  land  in  con- 
troversy. The  title,  then,  must  either  be 
in  the  appellee  Stanton,  or  in  the  residuary 
legatees  of  George  W.  Fairfax;  and,  by 
making  them  parties  to  the  suit,  neither 
injustice  nor  inconvenience  can,  in  my 
apprehension,  arise  to  any  person  or  per- 
sons interested  in  the  decision  of  the  cause. 

On  these  grounds,  a  majority  of  the  court 
have  agreed  that  the  following  decree  shall 
be  entered : 

'*The  court  is  of  opinion  that  the  said 
decrees  are  erroneous,  in  this,  that  it 
appears,  by  the  bill  for  the  rehearing  of 
the  cause,  that  some  of  the  defendants, 
representatives  of  the  said  Joseph  Roberts, 
deceased,  were  infants,  and  against  whom 
the  said  decree,  of  the  twenty-seventh  day 
of  September,  1804,  was  final  as  to  the 
merits,  and  no  guardian  ad  litem  had  been 
appointed  to  defend  them :  therefore,  it  is 
decreed  and  ordered,  that  the  same  be  re- 
versed and  annulled,  and  that  the  appellee 
pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal 
aforesaid  here.  And  it  is  ordered  that  the 
cause  be  remanded  to  the  said  court  of 
chancery,  that  a  guardian  ad  litem  may  be 
assigned  to  such  of  the  defendants  as  may 
now  appear  to  be  infants;  and  that  the 
residuary  legatee,  or  legatees,  under  the 
will  of  the  said  George  W.  Fairfax,  (in 
the  proceedings  mentioned,)  of  his  real  es- 
tate in  Virginia,  be  made  a  party,  or  parties 
defendants,  to  show  cause,  if  any  they  can, 
against  the  validity  of  the  conveyance  exe- 
cuted by  the  defendant  William  M.  Gary, 
to  the  said  William  Stanton,  the  complain- 
ant in  the  original  bill,  for  the  lands  which 
are  the  subject  of  this  controversy ;  and 
that  payment  of  the  rents  and  profits  of  the 
said  lands  be  apportioned  among  the 
widow  and  children  of  the  said  Joseph 
Roberts,  according  to  their  respective  in- 
terests claimed  therein ;  provided  the  right 
to  the  land  in  controversy  be  finally  decreed 
against  them,  in  favour  of  the  appellee 
William  Stanton." 


141  *David  Ross  v.  James  Keewood.  The 
Same  v.  Michael  Hoofacre,  and  The 
Same  v.  George  Smith. 

Thursday,  March  7, 1811. 

1.  Land  Commtaslonen— Authority  of.*— The  land 
commissioners  appointed  under  the  act  of  May, 
1779,  c.  12.  had  full  power  to  determine  without  ap- 


*The  principal  case  is  cited  in  French  v.  Succes- 
sors of  the  Loyal  Ck>.,  5  "Ltlgh  806,  070. 


peal  the  rights  of  persons  claim! nir  as  settlers, 
or  by  purchase  from  settlers,  or  others,  under  the 
authority  of  the  Loyal  andGreenbrierCompanies. 
and  lo  direct  patents  to  be  issued  from  the  land- 
ofQce  of  the  commonwealth,  to  persons  so  entitled, 
and  this  as  well  before  as  after  the  decision  of  the 
coart  of  appeals,  in  May.  1783.  establishlnir  the 
rifirhts  of  those  compaDies. 
a.  Sane— Jttdffmeat  of -Remedy  of  Persons  Aggrieved 
Thereby— Caveat— The  remedy  of  persons  a^- 
ffrieved  by  decisions  of  those  commissioners  was- 
by  caveat  in  the  general  court,  to  prevent  the 
patent  from  emanating :  and  if  a  party  bad  such 
an  equity  as  would,  on  a  caveat,  have  entitled  him 
to  a  preference,  it  was  no  ground  for  a  bill  in 
equity  to  set  aside  the  patent,  unless  he  was  pre- 
vented by  fraud  or  accident,  from  prosecuting  a 
c&vcat. 

3.  Sane -Same— Suffldeiit  ConpUauce  with.- Where 
a  judgment  of  the  commissioners  was  that  the 
claimant  should  obtain  a  patent  upon  paying  the 
surveyor's  fees  and  purchase-money  to  the  com- 
pany or  their  agent,  on  or  before  a  subsequent 
day.  with  interest  until  payment,  and  that  other- 
wise the  land  should  revert  to  the  company,  a 
tender  to  the  company's  agent  within  the  time 
limited,  was  sufficient  to  prevent  the  forfeiture. 

4.  Same— Same -Same. —In  such  case,  upon  refusal 
of  the  company's  agent  to  receive  the  money,  the 
person  making  the  tender  was  not  responsible  to 
the  company  or  its  assignee,  for  interest  after  the 
day.(l) 

These  three  appeals,  from  decrees  of  the 
superior  court  of  chancery  for  the  iStannton 
district,  were  arg'ued  and  determined  to* 
gether;  the  facts  and  points  in  controversy 
being  similar. 

The  appellant  filed  his  bills,  claiming,  of 
the  appellees,  respectively,  certain  tracts 
of  land  in  the  county  of  Washington ;  rely- 
ing on  titles  by  derivative  purchasers,  under 
the  Loyal  Company,  and  grants  from  the 
commonwealth,  issued  thereupon,  ^the  3l8t 
of  January,  1788, )  to  him  as  assignee  ot 
Thomas  Walker,  their  agent;  in  which 
grants  the  lands  were  described  as  part  of 
an  order  of  council,  **  gran  ted  to  the  Loyal 
Company,  to  take  up  and  survey  800,000 
acres,  which  said  order  was  established  and 
confirmed  by  a  decree  of  the  court  of  ap- 
peals, made  on  the  2d  day  of    May,    1783." 

That  decree  was  in  the  following  words : 
''The  several  claims  of  Thomas  Walker, 
Esq.  on  behalf  of  himself  and  the  other 
members  of  the  Loyal  Company  ;  and 
142  of  *Thomas  Nelson,  Esq.,  on  behalf 
of  himself  and  the  other  members  of 
the  Greenbrier  Company,  to  grants  of  ^11 
the  lands  surveyed  under  several  orders  of 
council,  bearing  date  the  12th  of  July,  1749^ 
the  29th  of  October,  1751,  the  14th  of 
June,  1753,  and  the  16th  of  December,  1773  ; 
came  on  to  be  heard  yesterday,  and  this 
day;  and,  thereupon,  the  arguments  of  the 
counsel  for  the  claimants,  and  of  the  attor- 
ney-general for  the  commonwealth,  hav- 
ing been  fully  heard  and  considered,  it  i» 
the  opinion  of  the  court,  and  accordingly 
decreed  and  ordered,  that  all  surveys  made 
by  a  county  surveyor,  or  his  deputy,  prop- 
erly qualified  according  to  law,  previous 
to  the  year  1776,  and  certified  to  have  been 
made  by  virtue  of  the  orders  of  council  ta 
the  Loyal  and  Greenbrier  Companies,  or 
either  of  them,  ought  to  be  confirmed ;  and 
that  the  register  be  directed  to  issue  pat- 
ents upon  all  such  surveys  as  shall  be 
returned  and  so  certified.*' 


(1)  Note.  On  this  subject,  see  acU  of  May.  1779.  c. 
12.  Ch.  Rev.  p.  90-M;  October.  1779.  c.  27.  ibid.  p.  118: 
May.  1780.  c.  9.  ibid.  p.  122:  October,  1780.  c  12,  ibid, 
p.  ISS:  May.  1781.  c.  28.  ibid.  p.  142:  c.  29.  ibid.  p.  149; 
May,  1782,  c  49,  ibid.  p.  109:  October,  1788,  c.  24,  ibid, 
p.  179:  c.  45,  8.  8.  ibid.  p.  188;  and  October.  1788,  c.  29, 
ibid.  p.  217. 
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The  statement,  made  in  each   bill,    was, 
in  snbstance,  that  by  the  rules  and  reg:ula- 
tions  of  the   said    company,    settlers   were 
enabled  to  acquire  titles  to  the  lands  seated 
by    them,  on  paying    the   aurveyor's   fees, 
and  three  pounds  for  every   hundred   acres 
contained  in  their  surveys;  that  the  defend- 
ants, and  those  under  whom  they   claimed, 
(though  settlers,  and  holding    by  surveys,) 
bad    not     paid     the     surveyor's    fees,    or 
any    part    of    the    purchase-money;     that 
Thomas  Walker,  one  of  the  members  of  the 
company,  and  the  person  to  whose  manage- 
ment their  affairs  were  intrusted,  appointed 
one  William  Inglis  an  agent   in    that   part 
of  the  country  where  those  lands  lay,    and 
gave  public  notice,  that  those  persons  who 
had  procured  lands  to  be  surveyed   should 
be  confirmed  in  their  titles  on    paying    the 
surveyor's  fees  and  purchase-money  within 
a  limited  time;  that  in  the  year  1768,    the 
said  Wallcer  authorized   Inglis    to   sell    the 
lands,  on    which   the  surveyor's   fees   had 
not  been  paid,    to   such   persons  as   would 
discharge  them,  and  agree  to  pay  the  orig- 
inal price  so  soon    as   the   company    could 
make  them  a  complete  title ;  that  in  Septem- 
ber, 1768,  Joseph  Scott   and   Stephen 
143      Trigg    *paid    to    William    Inglis   the 
surveyor's    fees     on     the     lands     in 
question,  and   obtained   a   receipt  for   the 
same ;  that,  on  the  16th  January  1773,    the 
said    Scott    transferred    all    his    right     to 
the  said  Trigg ;  and,  on  the  18th  of  August, 
1775,  the  complainant  purchased  of    Trigg; 
that  the  defendants    being    in    possession, 
the  complainant's  claim  was  discussed  **be- 
fore  the  court  of  commissioners   appointed 
under  the  act  of    assembly,    in    such    case 
made  and  provided,"  who  were  of   opinion 
that  their  claims  were  prior   to    his ;    and 
that  grants  should  issue  to  them,    on    their 
paying  the  surveyor's  fees   and    purchase- 
money    to    the  company,  on  or   before    the 
23d  day  of  February,  1782 ;    otherwise,    the 
titles  should  revert  to  the  said  Loyal  Com- 
pany ;  that  the  defendants  had  never    com- 
plied with  the  terms  on  which    their    titles 
were  declared  valid  by  the    commissioners ; 
and,  if  they  had  done  so,    the   complainant 
did  not  admit  that  the  decision  of  the    said 
commissioners  would  have  any  authority  in 
this  case ;  that,  in  order  to  defeat  his  claim, 
the  defendants  had  destroyed    the    ancient 
landmarks,  so  that  the  boundaries  could  not 
be   ascertained,    and    had     surreptitiously 
and  fraudulently  obtained  grants  of   prior 
dates   to   those  of    the    complainant.     He 
therefore  prayed  a  discovery   of   the   situa- 
tion of  the  original   landmarks  called   for 
in  the  surveys,  possession  of  the  lands,  ac- 
count of  the  profits,  and  general  relief. 

The  defendants  relied  on  the  decisions  of 
the  land-commissioners  as  conclusive  in 
their  favour;  averring  that,  within  the 
limited  time,  they  had,  respectively,  ten- 
dered the  fees  and  purchase-money  to 
Thomas  Walker,  who  refused  to  receive 
them,  in  consequence  of  the  pendency  of 
the  controversy  between  the  commonwealth 
and  the  company,  which,  being  at  that  time 
undecided,  prevented  his  making  titles; 
and  denying  the  charges  of  fraud,  they 
prayed  to  be  dismissed.  The  judgments 
of  the  commissioners,  bearing  date 
144      the  23d  of  August,  ♦1781,    were,  that 


Keewood,  Hoofacre  and  Smith,  re- 
spectively, were  entitled  to  the  lands  in 
question;  *' provided  that  they  do  pay  or 
cause  to  be  paid  to  the  said  agent,  or  the 
said  company,  the  sum  of  five  pounds 
specie,  with  interest  thereon  from  the  22d 
day  of  February,  1762,  till  paid,  for  each 
hundred  acres  contained  in  the  surveys, 
on  condition  that  the  said  agent,  or  the 
said  company,  do  make  good  titles  in  fee- 
simple  to  the  said  lands;  or  that,  if  the 
defendants  shall  pay  the  surveyor's  fees  in 
specie,  with  interest  thereon  from  the  22d 
day  of  February,  1762,  till  paid,  and  also 
all  other  fees  incident  and  necessary  for 
obtaining  grants  for  the  said  lands,  then 
the  defendants  were  to  pay  the  sum  of 
three  pounds  specie  for  each  hundred  acres, 
with  interest  from  the  said  22d  of  Feb- 
ruary, 1762:  and  if  the  defendants  should 
fail  to  pay  the  said  purchase-money,  and  in- 
terest, on  or  before  the  23d  day  of  February, 
1782,  then  the  said  tracts  of  land  should 
revert,  and  become  vested  in  the  said  com- 
pany." 

The  tenders  and  refusals  charged   in    the 
answers  were  fully  proved    by   depositions. 

The  chancellor  was  of  opinion,  **that, 
though  the  right  to  the  lands  in  contro- 
versy was  in  the  Loyal  Company,  provided 
the  surveys  under  their  authority  were  such 
as  would  have  been  established  under  the 
decision  or  order  of  the  court  of  appeals  of 
the  2d  of  May,  1783,  yet,  it  was  but  a 
qualified  right,  which  the  company  was 
bound  to  confer  on  the  first  actual  settler 
on  certain  conditions;  no  sale,  or  reserva- 
tion, having  been  made  previous  to  settle- 
ment: and  the  commissioners  who  had 
competent  jurisdiction  to  decide  upon  set- 
tlers' claims  having  decided  in  favour  of 
the  defendants,  as  the  first  actual  settlers; 
(which  decision  remains  unreversed;)  and, 
the  defendants  havinir  tendered  the  money 
in  conformity  with  their  sentence,  the 
Loyal  Company  were  bound  to  convey  to 
them  the  lands,  and  were  not  at  lib- 
145  erty  *otherwise  to  dispose  of  them." 
He  therefore  decreed  that  the  defend- 
ant should  pay  the  complainants  the  pur- 
chase-money and  surveyor's  fees,  with 
lawful  interest  thereon,  from  the  23d  day 
of  February,  1762,  to  the  22d  of  February, 
1782;  and  that,  as  to  other  matters,  the 
bills  be  dismissed  with  costs. 

Williams,  for  the  appellant.  The  com- 
missioners had  no  jurisdiction  to  decide 
in  a  case  of  this  description.  Their  pow- 
ers under  the  act  of  May,  1779,  c.  12,  (a) 
and  the  subsequent  acts  on  the  same  sub- 
ject, (b)  extended  only  to  vacant  lands; 
not  to  such  as  were  appropriated  by  the 
Loyal  Company ;  to  determine  interfering 
rights  of  settlers,  but  not  the  validity  of  a 
title  claimed  by  purchase.  Ross  was  a  de- 
rivative purchaser  from  the  company,  and 
therefore  not  bound  by  the  decision  of  the 
commissioners.  It  was  evidently,  more- 
over, the  intention  of  the  legislature  to 
vest  in  the  court  of  appeals  alone  the  power 
of  deciding  the  rights  of  the  company,  (c) 
After  the  court  of  appeals  should  have  set- 
tled the  controversy  between  the  company 


(a)  Cb.  Rev.  90. 

<b)  Ibid.  lis.  122, 183. 140.  tOO. 

(c)  Ibid.  p.  04,  8.  10. 
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and  the  commonwealth,  the  commiasionera 
were  empowered  to  take  up  the  aubject  of 
claima  under  the  company*a  authority;  bat 
not  until  then.  Their  judgrmenta  in  the 
caaea  now  in  question  were  void,  beings 
rendered  before  the  decision  by  the  court  of 
appeala. 

Peyton  Randolph  and  Call,  on  the  other 
aide,  considered  the  acta  of  aaaembly  as 
clearly  bestowing  on  the  commiasionera 
full  powers  to  determine  the  rights  of  all 
persons  claiming  under  the  company,  aa 
aettlers,  or  as  purchasers  of  aettlement 
righta. 

The  court  of  appeala  were  only  to  decide 
between  the  commonwealth  and  the  coih- 
pany.  The  commiasioners  were  not  to 
wait  to  aee  whether  the  company  would 
carry  the  queation  before  the  court  of  ap- 
peala;   but    patenta   were     to     issue 

146  immediately,    *as    they    should     ad- 
judge.    The  law  as  to  lands    of    thia 

very  deacription  was  settled  by  the  act  of 
October,  1783,  c.  29.  (a)  The  caaeof  Steph- 
ens V.  Cobun,  2  Call,  446,  is  decisive  of 
the  present  question. 

If  Ross  had  any  ground  for  preventing 
Hoof  acre  and  othera  from  obtaining  pat- 
ents, he  might  have  resorted  to  a  caveat  in 
the  general  court  ;(b)  and  not  having  done 
thia,  he  is  not  entitled  to  relief  in 
equity,  (c)  But,  if  all  these  objectiona 
were  out  of  the  way,  the  cause  is  against 
him  upon  the  merits.  Persona  who  had 
the  first  actual  settlement  were  (according 
to  the  acts  of  assembly)  to  be  preferred. 
But,  to  defeat  their  righta,  he  relies  on  a 
forfeiture,  and  cornea  into  a  court  uf  equity 
to  enforce  it! 

Williams,  in  reply.  Ross  had  a  right  to 
come  into  equity  to  set  aside  the  patenta 
illegally  obtained,  and  to  have  them  given 
up  and  cancelled. 

But  if  the  chancellor'a  decrees  were  right 
in  other  respects,  they  were  wrong  in  not 
giving  the  plaintiff  more  interest  on  the 
money  decreed.  The  allowance  of  interest 
ahould  have  been  continued  after  Febru- 
ary, 1782. 

JUDGE  BROOKJB^.  I  have  not  been  able 
to  see  any  fching  in  the  objections,  to  the 
chancellor's  decrees,  that  have  been  urged 
by  the  counsel  for  the  appellant.  Upon  a 
strict  examination  of  the  act  of  1779,  enti- 
tled **An  act  for  adjusting  and  settling 
the  titles  of  claimera  to  unpatented  landa 
under  the  present  and  former  government 
previoua  to  the  establishment  of  the  com- 
monwealth'a  land-office,"  and  the  subse- 
quent acta  on  the  aame  subject,  I  am 
aatisfied,  that  there  is  no  diatinction  be- 
tween vacant,  and  company  lands,  that  can 
have  any  influence  on  the  decision  of  these 
cases;  and  that  the  appellant,  having  sub- 
mitted his  claima  to  the  commissioners 
under  the  act  of  1779,  first-mentioned,  is 
bound  by  their  decision,  according  to  the 
case  in  this  court,  of  Stephens  v.  Cobun, 
2  Call,  440. 

147  *The  objection,  that    the  appellant 
had  not  been  allowed  as  much  interest 

aa  he  ia  entitled  to  on  the  money  paid  to  the 
Loyal  Company,  I  think    also    unfounded. 


<a)  Ch.  Rev.  817,  818. 
<b)  Ch.  Rev.  M,  188. 
(c)  Depew  V.  Howard,  1  Manf .  898. 


After  the  payment  by  the  appellant,  the 
company  nad  no  claim  upon  the  appelleea, 
nor  would  the  appellant,  at  any  time,  have 
received  the  money,  though  tendered  to 
him  by  the  appelleea,  previous  to  the  chan- 
cellor's decrees. 

I  am  therefore  of  opinion  that  the  de- 
creea,  by  which  the  billa  are  dismiaaed,  be 
affirmed. 

JUDGE  TUCKER.  These  cases  (which 
all  depend  upon  the  aame  queation)  appear 
to  me  to  fall  completely  within  the  provi- 
sions of  the  act  of  May,  1779,  c.  12,  a.  7,  8, 
and  9.  (d )  The  former  of  these  sections  reg- 
ulates the  manner  in  .  which  aettlements 
made  by  certain  peraons,  upon  lands  sur- 
veyed for  sundry  companiea,  (of  which  the 
Loyal  Company  waa  one, )  by  virtue  of  or- 
ders of  council,  without  specific  airreement, 
but  yet  under  the  faith  of  the  terma  of  aale 
offered  by  such  companiea,  ahould  t>e  ad- 
justed, and  the  title  of  settlers  confirmed, 
and  patents  from  the  land-office  of  the  com- 
monwealth, obtained  by  such  settlers,  for 
the  lands  to  which  they  were  thus  entitled. 

It  must  here  be  remembered  that  the 
companiea  here  apoken  of  had  never  ob- 
tained patents  for  the  landa  intended  to  be 
granted  to  them,  ao  that  their  title,  as 
well  aa  that  of  the  aettlers,  waa  inchoate 
only ;  the  legal  title  being  still  in  the  com- 
monwealth. 

Sect.  8th  establishes  a  court  of  commia- 
aionera  for  the  adjustment  of  the  preceding 
claims,  (and  aome  others,)  whose  judgment 
is  declared  final ;  and  has  been  accordingly 
ao  decided  in  the  caae  of  Stephens  v.  Co- 
bun ;(e)  that  is.  no  appeal  or  writ  of  error 
could  be  brought  to  reverse  their  judgment. 
But  any  peraon,  thinking  himaelf  aggrieved 
thereby,  might  sue  out  a  caveat,  from  the 
general  court,  upon  which  the  claims  of  the 
caveator  and  caveatee  might  be  re- 
148  considered,  and  *a  patent  was  to  be 
granted  to  the  party  prevailing  in 
the  caveat.  But  if  thia  were  neglected 
until  a  patent  should  be  actually  obtained 
by  the  peraon  in  whoae  favour  the  com- 
missioners  should  decide,  I  presume  it  waa 
afterwarda  too  late  to  sue  out  a  caveat;  the 
object  of  which  is  not  to  repeal  a  patent, 
but  to  prevent  the  emanation  of  one.(f> 
And,  even  if  the  party  thinking  himaelf 
aggrieved  had  auch  equity  aa  would,  on  a 
caveat  prior  to  the  grant,  have  entitled  him 
to  a  preference,  it  would  be  no  ground  for 
a  bill  in  equity  to  aet  aside  the  patent, 
unless  he  was  prevented  by  fraud,  or  ac- 
cident, from  proaecuting  a  caveat,  (g) 
Here,  then,  had  Mr.  Ross  hia  remedy,  if 
he  conceived  himaelf  aggrieved  by  ttie 
judgment  of  the  commissioners.  But  he 
has  totally  neglected  it,  and  ahown  no 
cause  whatever  for  such  neglect,  and,  con- 
sequently, is  bound  by  their  judgment. 

On  the  ground  of  error  in  respect  to  in- 
tereat,  I  concur  with  the  judge  who  has 
preceded  me,  upon  that  point,  aa  well  as 
that  in  which  I  have  apoken  to;  and  am 
therefore  of  opinion,  that  the  decreea  be 
severally  affirmed ;  the  appellees,  aa  far   aa 


(d)  Cb.  Rev.  98-04. 

(e)  8  Call,  440. 

(f )  1  Wash.  40.  Wilcox  V.  Calloway. 

(g)  Johnson  v.  Brown.  8  Call.  860,  and  Depew  v. 
Howard,  t  Manf.  898. 
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in  tbem  lay,  having  complied  with  the 
terms  on  which  they  were  to  obtain 
their  patents. 

JUDGES  ROANE  and  FLEMING  were 
of  the  same  opinion,  and  the  decrees  were 
onanimously  affirmed. 


Richardson's  Executor  v.  Hunt. 

Monday,  March  18,  1811. 

I.  Pwtles— DivUloa  of  Resldttom  of  Estate.*— AH  the 
reBlduary  legatees,  or  distributees,  oaffbt  to  be 
parties  to  a  salt  for  division  of  a  residnam. 

a.'  Bvldoaca—  W ItneMest— Persons  Interested. — A  pe r- 

BOO  acknowledfflnff  that  be  considers  himself  In- 
terested in  tbe  event  of  a  salt  U  not  a  competent 
witness,  tbouffb  in  fact  not  interested. 

Elijah  Hnnt,  and  Sarah,  his  wife,  one 
of  seven  residuary  legatees  in  the  last  will 
of  Turner  Richardson,  deceased,  brought 
suit  in  the  superior  court  of  chancery  for 
the  Richmond  district,  against  John 
149  Richardson  and  *Samuel  Richardson, 
acting  executors  of  the  decedent,  (John 
being  also  one  of  the  legatees, )  to  recover 
her  share  of  the  estate ;  without  making 
the  other  five  legatees  parties.  Elizabeth 
Ellis,  one  of  the  legatees,  was  examined 
as  a  witness  for  the  complainants,  and  her 
deposition  seems  to  have  been  regarded  as 
evidence  by  the  commissioner  upon  an  or- 
der of  account;  notwithstanding,  upon 
being  questioned,  she  acknowledged  that 
she  considered  herself  interested  in  the  event 
of  the  suit.  The  clause  in  the  will,  under 
which  the  plaintiffs  claimed,  directed  the  re- 
siduary part  of  the  testator's  estate  to  be  val- 
ued by  three  neighbours  to  be  chosen  by  :he 
executors;  that  his  three  daughters,  Sarah 
Hunt,  Elizabeth  Ellis  and  Ann  Hunt, 
should  receive  their  parts  in  money,  (to  be 
raised  by  a  sale  of  the  property,  by  the  ex- 
ecutors,) and  that  the  remainder  should  be 
equally  divided  among  John,  Turner, 
Martha  and  Rebecca,  in  negroes  and  other 
estate,  according  to  such  valuation. 

The  court  of  chancery,  on  the  4th  of 
June,  1805,  decreed,  in  favour  of  the  plain- 
tiff Sarah  Hunt,  (the  suit  having  abated, 
as  to  her  husband,  by  his  death,}  against 
Samuel  Richardson,  the  surviving  executor, 
that  the  defendant,  out  of  the  goods,  Ac. 
in  his  hands  to  be  administered,  do  pay 
unto  the  plaintiff  2351.  I4s.  3d.  with  inter- 
est on  1441.  6s.  3d.  (which  was  one  seventh 
part  of  the  sum  at  which  the  whole  residu- 


•Psrttos—Sttlt  by  Distributee  to  Obtain  Shares -In 
general,  one  dlstribatee  cannot  obtain  a  suit  to  re- 
cover bis  distributable  share  without  makinsr  the 
other  distributees  parties.  Sillinffs  v.  Bam^ardner, 
9  Oratt.  S7S,  citlnff  tbe  principal  case. 

While  a  leiraiee  whose  legacy  has  been  consented 
toby  tbe  executor  may  sue  the  executor  for  it  at 
law  without  joininfiT  the  other  legatees,  still,  where 
the  fund  out  of  which  the  legatees  are  to  be  paid 
proves  insufficient  oris  sublect  to  debts  which  re- 
quire a  proportional  abatement  from  each  legatee, 
all  the  legatees  must  be  parties.  Rexroad  v.  Mc- 
Quain.  24  W.  Va.  85.  citing  the  i*rlocipal  ca.se. 

The  principal  case  Is  distlnffulshed  In  Moore  v. 
Georffe.  10  Lieiffh  238.  246.  and  k  footnote  to  this  case 
contains  tbe  grounds  for  the  distinction. 

Chancery  Practice -Want  of  Parties -Objection  In 
Appellate  Coart-To  the  point  that,  where  the  want 
of  parties  appears  on  the  face  of  a  bill  In  chancery, 
the  objection  is  fatal  In  the  appellate  court  though 
not  taken  lithe  court  below,  tbe  principal  case  is 
cited  in  SlUlngs  v.  Bumgardner,  9  Oratt.  278:  Daboey 
V.  Preston,  25  Oratt.  838;  Dower  v.  Church,  21  W.  Va. 
SO. 

t8vldence— WKnesses.— See  monographic  not«  on 
"Witnesses**  appended  to  Claiborne  ▼.  Parrish,  2 
Wash.  140. 


ary  estate  was  valued, )  from  the  first  of 
September,  1803.  till  payment,  and  also  the 
costs  of  suit;  from  which  decree  the  de- 
fendant appealed. 

Wirt  and  Wickham,  for  the  appellant. 

Peyton  Randolph,  for  the  appellee. 

Monday,  April  22.  The  judges  pronounced 
their  opinions. 

JUDGK  BROOKE.  In  this  case,  two 
points  are  insisted  on   by   the    counsel    for 

the  appellant:  1st.  That  all  the  par- 
ISO      ties  *are    not   before  the  court ;  and, 

2d.  That  the  testimony  of  Elizabeth 
Ellis  ouffht  not  to  have  been  received  by 
the  commissioners.  On  the  first  point,  I 
think  there  is  no  difficulty:  the  rule  is,  that 
all  persona  concerned  in  the  demand,  or 
who  may  be  afi'ected  by  the  relief  prayed, 
ought  to  be  parties,  if  within  the  jurisdic- 
tion of  the  court:  (a)  the  legatees  of  the  re- 
siduary estate  are  all  concerned  in  the 
demand,  and  may  be  affected  by  the  extent 
of  the  relief  granted  in  this  case:  depend- 
ing on  the  residuary  estate  for  the  amount 
of  their  legacies,  they  are  all  materially 
concerned  in  the  administration  of  that 
fund,  and  will  all  be,  more  or  less,  affected 
by  the  quantum  which  may  be  accorded  by 
the  court  to  the  appellee:  as,  for  example, 
if  there  has  been  a  mala  fide  valuation  of 
the  property,  or  an  irregular  sale  of  it,  so 
as  to  lessen  its  real  value  to  the  legatees, 
they  would  all  be  affected  by  the  decree.  In 
the  case  in  1  Vesey,  jun.(b)  relied  on  by 
the  counsel  for  the  appellee,  Lord  Thurlow 
decided  under  the  idea  that  the  legacy  was 
a  specific  legacy,  but  reserved  that  point 
for  consideration.  The  position,  that  the 
legacy,  in  the  case  under  consideration, 
became  a  specific  legacy,  by  the  valuation 
and  sale  of  the  property,  according  to  the 
directions  of  the  will,  for  the  payment  of 
the  money  legacies,  begs  the  question  !  It 
is  predicated  on  the  position  that  the  valua- 
tion and  sale  were  perfectly  correct;  a  po- 
sition that  all  the  parties  interested  ought 
to  have  an  opportunity  of  questioning,  and, 
of  consequence,  ought  to  be  in  court  for 
that  purpose. 

On  the  second  point,  I  am  of  opinion  that 
the  testimony  of  Elizabeth  Ellis  was  im- 
properly admitted  by  the  commissioner; 
when  asked  the  question,  she  professed  her- 
self to  be  interested  in  the  decision  of  the 
suit.  The  policy  of  the  rule  of  law  on  this 
point  is,  to  exclude  persons  who  have  a 
strong    bias   on    their    minds   trom    being 

placed  in  a  situation  where  their  in- 
151      terest  may  induce  *them  to  depart  from 

the    truth ;  1    Peake,  144.     The    case 

of  Potheringham  v.  Greenwood, (c) 
there  cited,  was  a  stronger  case  than  the 
present :  in  that  case  the  witness  felt  him- 
self under  an  honorary  engagement  to  make 
good  a  loss,  and  was  held  incompetent.  I 
am  of  opinion  the  decree  must  be  reversed, 
and  the  cause  sent  back ;  that  proper  par- 
ties may  be  made.(l.) 


(a)  Mitford*s  Pleadings,  p.  89,  and  the  cases  there 
referred  to. 

(b)  Walnwrlfirht  v  Waterman,  811.  814. 

(c)  1  Straufire,  129. 

(1)  Note.  According  to  the  authorities  cited  in 
argument,  tbe  dlntlnctlon,  as  to  parties,  seems  to  be 
that  a  specific  legatee  may  sue  the  executor  with- 
out maklnir  the  other  legatees  parties:  because,  as 
Wickbam  observed,  it  is  presumed  that  tbe  execn- 
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JUDGES  ROANE;  and  FLEMING  as- 
sented. 

The  decree  was  therefore  reversed,  aad 
the  cause  sent  back  for  all  the  legatees  to 
be  made  parties,  and  direction  was  given 
that,  on  the  hearing  of  the  cause,  the  dep- 
osition of  Elizabeth  Ellis  be  not  read  in 
evidence ;  she  being  an   interested  witness. 


Cooke  V.  Piles. 

Thursday,  April  4th.  1811. 

Court  of  Appesls-^urljdictloa— Subject  In  Contro- 
versy.*—Where  a  complainant  Is  appellant  from 
a  superior  court  of  chancery,  the  court  of  appeals 
has  no  Jurisdiction,  unless  the  subject  in  con- 
troversy be  a  freehold  or  franchise,  or  amount  to 
one  hundred  and  fifty  dollars,  exclusive  of  all 
costs,  incident  to  the  orifflnal  judgrment,  or  aris- 
ing from  injunctions,  or  appeals,  subsequent 
thereto. 

In  this  case  a  judgment  at  law  in  the 
county  court  of  Fairfax,  was  obtained  by 
Piles  against  Cooke  for  ninet]r-nine  dollars, 
and  costs  of  suit;  to  which  an  injunction 
was  granted  by  the  same  court,  but  after- 
wards dissolved,  on  a  regular  hearing,  and 
the  complainant  decreed  to  pay  the  costs, 
The  bill  had  stated,  inter  alia,  that  a 
152  forthcoming  *bond  was  taken,  bat  did 
not  set  forth  the  amount,  nor  whether 
it  was  forfeited.  Cooke  appealed  to  the 
superior  court  of  chancery,  for  the  Rich- 
mond district,  by  which  the  decree  was 
affirmed ;  whereupon,  he  appealed  again, 
to  the  court  of  appeals. 

Botts,  for  the  appellee,  moved  a  dismis- 
sion of  the  appeal,  un  the  ground  that  this 
court  had  no  jurisdiction,  the  original  sub- 
ject of  controversy  being  less  than  one 
hundred  and  fifty  dollars,  exclusive  of  costs. 
The  motion  was  opposed  by  Call  and  Wick- 
ham,  for  the  appellant. 

Thursday,  April  11th.  The  court,  con- 
sisting of  judges  Fleming,  Roane  and 
Cabell,  unanimously  dismissed  the  appeal. 
The  following  9bservations  were  made  by 
Cabell  and  Roane. 

JUDGE  CABELL.  This  is  a  motion  to 
dismiss  an  appeal,  on  the  ground  of  want 
of  jurisdiction.  The  appeal,  in  tiiis  case, 
having  been  granted  to  the  complainant  in 
the   court   of   chancery,    the  question  will 


tor  has  assets  to  pay  legacies,  unless  he  make  the 
objection  that  he  has  not:  but,  in  a  suit  by  a  resid- 
uary legatee,  all  the  co-legatees  must  be  parties: 
to  make  an  end  of  the  subject,  and  prevent  multi- 
plicity of  suits.  See  8  Bro.  M6.  Parsons  v.  Nevil: 
Ibid.  229:  Sherrett  v.  Birch,  Wyatfs  Prac.  Reg.  302: 
3  Ch.  Cases.  124:  1  Ves.  jun.  811,  815;  Coop.  Eq.  p.  89. 
—Note  in  Original  Edition. 

•Coart  of  Appeals— Jurisdiction— Subject  In  Contro- 
versy.—If  a  Judgment  of  a  county  or  corpora- 
tion court,  beiaff  for  less  than  one  hundred 
dollars,  exclusive  of  costs,  be  reversed  by  a  superior 
court  of  law.  upon  a  writ  of  supersedeas,  where- 
upon Judgment  is  entered  that  the  plaintiff  take 
nothing  by  his  bill,  etc..  he  cannot  appeal  to  the 
court  of  appeals:  notwithstanding  his  declaration 
demanded  a  larger  sum  than  one  hundred  dollars. 
Henry  v.  Elcan,  2  Munf.  641. 

See  further,  monoarraphlc  note  on  Appeal  and  Er- 
ror" appended  to  Hill  v.  Salem,  etc..  Turnpike  Co., 

^  Judgment  —  Satisfaction  —  Porthcomlns     Bond.— in 

Lusk  V.  Ramsay,  3  Munf.  454.  Judos  Roanb  said  he 
entirely  concurred  in  the  opinion  of  Judos  Cabsll 
in  the  principal  case,  that  a  forthcominsr  bond  is  no 
satisfaction  of  a  JudarmenL  until  the  forfeiture;  and 
Judge  Roans  further  expressed  the  opinion  that, 
until  such  satisfaction  has  taken  place,  the  lien 
created  under  the  Judgment  is  not  extinguished. 
See  further,  monographic  note  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  Gratt  426. 


turn  altogether  on  the  construction  of  the 
second  section  of  the  '*Act  for  reducinfp 
into  one  act,  the  several  acts  concerning^ 
the  court  of  appeals  and  special  court  of 
appeals,*'  which  passed  in  1792;(a)  and  no 
regard  can  be  had  to  the  act  entitled  ''An 
act  concerning  granting  appeals  from  de* 
crees  in  chancery,'*  which  passed  in  1794 ;(b> 
this  latter  act  being  confined  to  cases  where 
the  appeals  shall  be  granted  to  defendants. 
According  to  the  act  first  mentioned,  this, 
court  shall  have  jurisdiction  on  appeals* 
from  the  court  of  chancery,  if  the  matter  in 
controversy  be  equal  in  value,  exclusive  of 
costs,  to  150  dollars.  It  was  admitted  by 
the  counsel  for  the  appellant,  that,  when- 
ever a  suit,  either  at  law  or  in  equity,  shall 
maintain  or  preserve  its  original  character, 
in  a  course  of  appeal,  that,  there,  it  is  the 
original  judgment  or  decree  only  to  which 
we  must  resort  in  order  to  determine  whether 
this  court  has  jurisdiction,  and  that,  in 
our  estimate,  all  the  costs,  of 
153  *every  court,  must  be  excluded.  But 
he  contended  for  a  difference,  where, 
as  in  the  case  now  before  the  court,  the 
original  judgment  was  at  law,  but  has  been 
enjoined  by  the  intervention  of  a  court  of 
equity,  and  the  appeal  is  taken  from  the 
decree  of  the  court  of  equity.  In  such  a 
case,  he  contended  that  we  are  not  to  ex- 
clude the  costs  of  the  court  where  the  judg- 
ment was  originally  obtained,  but  only  the 
costs  of  that  court  from  whose  decree  the 
appeal  is  taken.  I  do  not  perceive  any 
foundation  for  such  a  distinction ;  for 
where  an  injunction  has  been  obtained,  as 
in  the  present  case,  to  a  judgment  of  a 
court  of  law,  what  is,  in  the  language  of 
the  act  of  assembly,  the  matter  in  contro- 
versy between  the  parties?  Unquestionably 
the  judgment  itself;  and  that  must  be  of 
the  value  of  150  dollars,  exclusive  of  costs. 
The  legislature  intended  to  exclude  all 
costs;  and  it  would  have  been  difficult  for 
them  to  have  adopted  stronger  language.  I 
do  not  perceive  that  this  case  is  varied  by 
the  mere  statement  in  the  bill  that  a  deliv- 
ery bond  bad  been  executed.  The  answer 
is  silent  as  to  the  fact;  nor  is  it  established 
by  any  testimony  in  the  cause,  although 
no  fact  would  be  more  susceptible  of  proof  ; 
it  cannot,  therefore,  enter  into  the  con- 
sideration of  the  court.  But,  admitting  a 
delivery  bond  to  have  been  given ;  its 
amount  not  appearing,  must  the  court  nec- 
essarily infer,  that  it  was  at  least  150  dol- 
lars; and,  even  admitting  that  it  did 
amount  to  that  sum,  must  the  court  pre- 
sume, without  proof,  that  the  bond  was  for- 
feited? Certainly  not ;  and,  until  a  delivery 
bond  shall  have  been  forfeited,  I  presume  it 
would  not  be  considered  as  a  discharge  of 
the  original  judgment,  or  even  as  changing 
its  character.  I  think,  therefore,  the  ap- 
peal should  be  dismissed. 

JUDGE  ROANE.  By  the  2d  section  of 
the  act  concerning  the  court  of  appeals,  (c) 
jurisdiction  is  given  to  this  court  upon 
appeals  from  final  decisions  in  the 
154  high  court  *of  chancery,  '4f  the  mat- 
ter in  controversy  be  equal  in  value, 
exclusive   of   costs,"   to  150  dollars,  where 

(a)  Rev.  Code,  vol.  1.  p.  W. 

(b)  Rev.  Code,  vol.  1.  p.  818. 

(c)  Rev.  Code,  v.  1,  p.  «. 
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the  judgment  sought  to  be  reversed  shall 
faave  been  rendered  in  the  general  court, 
or  high  court  of  chancery,  or  be  a  freehold 
or  franchise.  The  matter  in  controversj  in 
this  case,  was  a  judgment  in  a  county  court 
for  the  sum,  exclusive  of  costs,  of  only  99 
dollars;  and  the  question  made  both  in  the 
county  court  in  chancery,  and  in  the  high 
court  of  chancery,  from  whose  decision  this 
appeal  is  taken,  was  whether  that  judgment 
should  be  enjoined,  or  suffered  to  take  its 
course.  Nothing,  therefore,  can  be  clearer 
than  that  this  appeal  is  taken  from  a  decree 
of  the  court  of  chancery,  respecting  a  mat- 
ter the  value  whereof,  exclusive  of  costs,  is 
below  the  standard  which  gives  jurisdiction 
to  this  court. 

In  the  case  of  Hepburn  v.  Lewis, (a) 
which  was  an  appeal  from  the  judgment  of 
a  district  court  refusing  to  enter  judgment, 
upon  a  verdict  for  less  than  thirty  pounds, 
where  the  writ  was  for  fifty  pounds,  it  was 
decided  that  this  court  had  no  jurisdiction 
of  the  appeal,  which  was  therefore  dis- 
missed, on  the  ground  that  *'the  verdict 
was  for  less  money  than  the  law  allows  ap- 
peals to  this  court  for,  and  was  below  the 
jurisdiction  of  the  court." 

The  principle  in  that  case  is  decisive  of 
the  case  before  us,  and  the  appeal  must  be 
dismissed.  

•      Hite's  Executor  v.  Paul's  Heirs. 

Monday,  April  Ut  1811. 

1.  Rcslty-Rents  and   Proflto— Usbllity   for.— Where 

defendants  holding  lands  by  a  joint  title  are  de- 
creed to  surrender  possession,  and  pay  rents  and 
profits,  they  are  not  Jointly  and  severally,  but 
only  jointly  liable. 
a.  Executors  —  Decree  «ffaiiist--Porai.«  — A  decree 
against  an  executor,  for  rents  and  profits  received 
by  the  testator,  ooffht  expressly  to  direct  that  he 
pay  the  sum  In  question  out  of  the  assets  in  his 
hands  to  be  administered:  otherwise,  it  is  to  be 
understood  as  against  him  personally,  and,  there- 
fore, erroneous. 

Margaret  Paul,  in  the  year  1794,  exhib- 
ited her  bill,  in    the   late  high    court 
155      of  chancery,  against  ,  Mefend- 

ants;    stating     that     '^manv     years 

?ast,  a  certain  Joist  Htte  sold  to  a  certain 
'homas  Hart  a  tract   of  land,  supposed    to 
contain    about  acres,    lying   in    the 

now  county  of  Berkeley,  and  known  by  the 
name  of  ,  being  part  of  a    large  quan- 

tity of  land  which  the  said  Hite  and  others 
claimed  under  certain  orders  of  council; 
that  Hart  sold  part  of  the  said  land  to 
a  certain  John  Miles,  of  Pennsylvania, 
and  received  the  purchase  money;  that 
John  Miles,  after  the  purchase,  to  wit, 
on  the  2d  of  May,  1747,  by  his  will, 
devised  the  same  to  the  plaintiff,  and 
soon  after  died;  that  she,  after  the 
death  of  her  father,  the  testator,  intermar- 
ried with  a  certain  Paul,  who  is  now 
dead ;  that  she  and  her  father  always  re- 
sided in  the  state  of  Pennsylvania;  that, 
after  the  purchpse  made  by  John  Miles, 
Thomas  Lord  Fairfax  having  claimed  the 
land,  so  sold,  together  with  a  much  larger 
quantity,  as  part  of  the  Northern  Neck  of 
Virginia,  of  which  he  was  proprietor,  he 
granted  the  greater  part,  or  the   whole,    of 


(a)  8  Call.  497. 
.  *See  monographic  noU  on  "Executors  and  Ad 
ministrators"   appended  to  Bosser  v.  Depriest,   6 
Oratt.  «. 


the  said  land  to  his  brother  or  near  relation 
George  William  Fairfax,  and  to  some 
others;  that  a  suit  in  chancery  was  insti- 
tuted, in  the  former  general  court  of  the 
then  colony  of  Virginia,  by  the  said  Joist 
Hite  and  others,  against  the  said  Thomas 
LK>rd  Fairfax,  for  the  said  lands,  which 
came  on  finally  to  be  heard  in  the  court  of 
appeals,  when  the  lands  were  decreed  to 
the  complainants,  but  the  rights  of  pur- 
chase under  them  were  preserved;  that, 
under  this  decree,  the  representatives  of  the 
said  Joist  Hite  and  others,  obtained  posses- 
sion of  the  land  in  question,  and  refused  to 
convey  it  to  the  plaintiff,  who,  therefore, 
(referring  to  the  proceedings  in  the  said 
suit  as  part  of  her  bill,)  prayed  that  the 
proper  parties  be  decreed  to  convey  to  her 
the  land  aforementioned,  and  to  account 
for  the  profits,"  and  for  the  proper  relief. 
A  subpoena  to  answer  this  bill  was  sued 
out  against  a  number  of  persons  as 
heirs,     devisees     and    executors    of 

156  » Joist   Hite,    of   Robert   M'Coy     the 
elder,  of  William  Duff,  and  of  Robert 

Green  the  elder,  deceased. 

An  answer  was  filed,  jointly  and  sever- 
ally, by  Isaac  Hite,  (one  of  the  sons  and 
executors  of  Joist  Hite,)  Andrew  M'Coy, 
(eldest  son  and  heir  of  Robert  M'Coy,  who 
was  eldest  son  and  heir  of  Robert  M*Coy 
the  elder,)  and  James  Williams,  (who  mar- 
ried Eleanor  only  daughter  and  heir  of 
Moses  Green,  deceased,  who  was  one  of  the 
sons  and  devisees  of  Robert  Green  the  elder, 
deceased,)  the  other  defendants  not  appear- 
ing, and  no  further  proceedings  against 
them  being  set  torth  in  the  transcript  of 
the  record. 

The  respondents  jointly  said  '*they  are 
utterly  ignorant  of  the  matters  stated  in 
the  said  bill,  nor  do  they  know  any  thing 
of  the  said  plaintiff,  or  her  pretended 
claim,  and,  therefore, ^can  by  no  means  ad- 
mit it  to  be  true,  and  pray  that  she  may  be 
decreed  to  make  ample  proof  thereof.  Isaac 
Hite  moreover  stated  that  he  had  under- 
stood from  his  brother  Jacob  in  his  life- 
time, that  his  father.  Joist  Hite,  sold  about 
12  or  1500  acres  of  land  to  a  certain 
Hart,  and  executed  a  bond  for  the  convey- 
ance thereof;  but  when  Fairfax  brought 
suit,  or,  rather,  entered  his  caveat  against 
the  issuing  grants  to  the  ancestors  of  the 
respondent,  the  said  Jacob  Hite  went  to  the 
said  Hart,  who  was  indebted  to  Joist  Hite, 
and  proposed  to  him,  that,  if  he  would  give 
up  the  said  bond  and  cancel  it,  he  the  said 
Jacob  Hite  would  relinquish  a  part,  or  all 
the  debt,  which  Hart  agreed  to  do,  where- 
upon the  bond  was  cancelled,  and  a  dis- 
charge given  a^rreeably  to  the  contract;  but 
the  respondent  knew  nothing  of  this,  of  his 
own  knowledge.  The  respondents  further 
answering  jointly,  objected  against  the 
plaintiff's  claim,  the  length  of  time  which 
had  elapsed  before  it  was  exhibited.  They 
relied  also  upon  the  decree  in  the  suit  Hite 
and  others  against  Fairfax;  contending 
that,  since  that  decree  had  been  duly  served 
upon  the  tenant  in  posses&ion,  (Giles 

157  Cook,  tenant  to  George  W.  ♦Fairfax,) 
who   stated  his  claim  which,  upon  a 

hearing,  was  dismissed,  the  plaintiff  ought 
not  now  to  be  at  liberty  to  proceed  against 
the  respondents;  all  persons,  who   did   not 
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state  their  claim  within  a  reasonable  time, 
being  bound  by  the  decree.*' 

To  this  answer  the  plaintiff  replied  gen- 
erally; sundry  depositions  and  exhibits 
were  filed,  by  which  the  plaintiff's  title 
to  the  land  claimed  by  the  bill  was  estab- 
lished, and  it  was  proved  that  she  had  al- 
ways resided  in  the  state  of  Pennsylvania. 
There  was  no  evidence,  however,  on  either 
side,  as  to  possession  of  the  land  by  the 
defendants.  The  cause  came  on  to  be 
heard,  the  12th  of  September,  1797,  when 
the  court  of  chancery  was  of  opinion  that 
the  plaintiff's  remedy  to  assert  her  title 
was  not  precluded  by  the  decree  in  the  case 
of  Hite  and  others  against  Fairfax ;  because 
that  decree  was  not  served  upon  her;  nor 
by  the  length  of  time;  because  the  plain 
tiff,  when  her  title  accrued,  was,  and  ever 
since  had  been,  not  resident  within  the 
limits  of  this  commonwealth.  The  court, 
therefore,  decreed,  that  the  defendants  do 
convey  to  the  plaintiff,  at  her  costs,  the 
two  hundred  acres  of  land  part  of  thirteen 
hundred  acres,  on  Elk  Branch,  sold  by 
Joist  Hite  to  Thomas  Hart,  and  surveyed 
for  the  said  Thomas  Hart,  which  two  hun- 
dred acres  of  land  were  sold  by  the  said 
Thomas  Hart  to  John  Miles,  father  of  the 
plaintiff;  that  the  defendants  resign  to  the 
plaintiff  possession  of  the  said  two  hundred 
acres  of  land,  to  be  ascertained  by  a  sur 
vey,  and  pay  unto  the  plaintiff  the  profits 
of  the  same  from  the  4th  of  February,  1791, 
when  the  subpoena  in  this  cause  was  sued 
forth.  Upon  an  appeal  to  the  court  of  ap- 
peals this  decree  was  affirmed;  after  which, 
the  orders  of  survey  and  account  of  profits 
were  carried  into  effect,  and  reports  made 
thereupon  to  the  superior  court  of  chancery 
for  the  Staunton  district.  The  commis 
sioners  who  took  the  account  were  of  opin- 
ion, that  the  rents  and  profits  were  worth 
189  dollars  annually,  since  the  year 
158  1791:  *but,  **at  the  request  of  the  de- 
fendants' counsel,  they  stated  that 
they  had  understood  from  hearsay,  or  com- 
mon report,  that  Giles  Cook,  sen.  held  the 
said  land,  by  lease  from  George  W.  Fair 
fax,  a  number  of  years  prior  to  the  year 
1791,  and  continued  in  possession  until  the 
*  year  1799,  and  then  sold  his  lease  to  John 
Dixon,  JEisq.  who  held  it  until  the  year  1801, 
when  General  William  Darke  got  possession 
of  it  under  purchase  from  Margaret  Paul 
the  plaintiff.  They  farther  stated,  upon 
the  knowledge  and  information  of  Abraham 
Shephard,  one  of  their  body,  that  neither 
the  defendants,  nor  any  one  claiming  un- 
der the  defendants,  ever  had  possession  of 
said  land." 

The  suit  abated,  as  to  the  defendant  Isaac 
Hite  and  the  plaintiff,  by  their  deaths,  and 
was  revived,  on  the  motion  of  Thomas  Paul 
and  Margaret  Paul,  heirs  of  the  plaintiff, 
against  Isaac  Hite,  executor  of  that  de- 
fendant, and  against  the  other  defendants 
by  consent.  It  afterwards  abated  as  to  the 
defendant  Andrew  M'Coy  by  his  death,  and 
a  scire  facias  against  his  executors  and 
heirs  was  awarded,  but  does  not  appear  to 
have  been  executed. 

On  the  8th  day  of  April,  1805,  the  cause 
came  on  to  be  heard  as  to  the  other  defend- 
ants, on  the  bill,  answer,  exhibits,  deposi- 
tions,   report   of    the   commissioners    and 


exceptions  thereto,  filed  by  the  counsel  for 
the  defendants,  on  two  grounds;   ' 

1.  ^* Because  the  rents  and  profits  were 
valued  too  high;"  (in  support  of  which  ex- 
ception, however,  no  testimony  .was  exhib- 
ited;) and,  2d.  ^'Because  the  report  was 
uncertain,  in  not  clearly  expressing  whether 
the  year  1791  was  to  be  included  or  excluded 
in  the  aggregate  estimate,  and  it  did  not 
appear  when  Paul's  righc  ceased,  so  as  to 
ascertain  when  the  profits  were  to  cease.'* 
The  court  of  chancery  overruled  the  excep- 
tions; and,  ^* Being  of  opinion  that  the  de> 
fendants  were  severally,  as  well  as  jointly 
liable  to  the  plaintiffs  for  the  rents  and 
profits  of  the  lands  decreed  to  be  con- 

159  veyed  by  the  order  of  September  12, 
1797,  adjudged,    ordered   and   decreed 

that  the  defendant  do  pay  to  the  complain- 
ants the  sum  of  1872  dollars;  that  being, 
according  to  the  valuation  of  the  commis- 
sioners, the  amount  of  the  rents  and  profits 
of  the  land  from  the  4th  of  February,  1791 » 
to  the  1st  of  January,  1801,  about  which 
time,  as  appears,  the  possession  of  the  said 
land  was  yielded  to  a  purchaser  under  the 
plaintiff's  ancestor :  but  the  court  suspended 
the  pronouncing  of  any  final  decree  as  to  the 
conveyance  of  the  land  until  the  cause 
should  be  revived  against  the  representa- 
tives of  Andrew  M'Coy." 

From  this  decree  the  defendants  appealed. 

Williams,  for  the  appellants,  among  other 
points,  made  the  following: 

1.  That  the  chancellor  should  not  have 
proceeded  to  a  hearing  until  all  the  parties 
who  represent  the  rights  of  Joist  Hite, 
Robert  M'Coy,  William  Duff  and  Robert 
Green,  (the  original  plaintiffs  against  Fair* 
fax,  Ac. )  were  before  the  court. 

2.  That  a  decree  for  rents  and  profitR 
pught  not  to  have  been  entered  against 
Isaac  Hite  alone,  but  the  other  defendants 
also. 

3.  That  he  should  not  have  been  com- 
pelled to  pay  the  rents  out  of  his  own  es- 
tate, but  de  bonis  testa  tor  is. 

4.  That,  as  Isaac  Hite  and  others  never 
were  in  possession  of  the  lands  in  contro- 
versy, no  rents  and  profits  ought  to  have 
been  decreed  against  them,  or  any  of  them. 

Hay,  on  the  other  side,  relied  on  the  de- 
cree  of  the  court  of  appeals  aflirming  that 
of  the  chancellor  dated  September  12th, 
1797,  as  precluding  the  1st  and  4th  objec- 
tions now  taken.  There  were  15  or  20  de- 
fendants originally;  only  three  of  whom 
answered.  No  notice  was  taken  of  the  rest. 
Yet  this  court  affirmed  the  decree,  and 
thereby  declared  that  all  proper  parties  were 
before  the  court.     In  like  manner  the 

160  defendants  must  *have   been   consid- 
ered as  having  been  in    possession  of 

the  land;  otherwise,  the  decree  makings 
them  liable  for  the  profits  would  have  t>een 
reversed. 

As  to  the  2d  point,  the  very  principle* 
according  to  which  the  chancellor  has  de- 
cided, was  assumed  in  the  case  of  Yancey 
V.  Hopkins,  1  Munf.  425,  and  sanctioned  by 
this  court;  no  discrimination  being  made 
between  the  defendants  Hopkins  and  Fans, 
but  Hoth  considered  responsible  for  all  the 
profits. 

The  only  question  in  the  cause  is,  whether 
the  decree,  against  Isaac  Hite,  the  executor^ 
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(being  general,  that  he  should  pay  so  much 
monej,)  is  to  be  satisfied  ont  of  his  own 
fiToods,  or  out  of  the  goods  of  his  testator. 
In  one  breath,  the  suit  was  revived  against 
him  as  executor,  and  it  was  decreed  that  he 
should  pay.  The  decree,  then,  must  be  un- 
derstood to  be  against  him  as  executor,  and 
payable  out  of  the  assets  in  his  hands.  This 
is  a  mere  formal  error,  and  not  sufBcient  to 
set  aside  a  decision  substantially  right. 

Williams,  in  reply.  I  do  not  understand 
any  of  my  objections  to  be  precluded  by  the 
opinion  of  this  court.  The  decree  of  Sep- 
tember, 1797,  declared  the  plaintiff's  right 
to  two  hundred  acres  of  land,  but  did  not 
say  where  situated.  This  court,  then, 
never  passed  upon  the  location  of  the  200 
acres ;  but  considered  that  as  proper  to  be 
ascertained  by  survey.  Upon  the  survey's 
coming  in,  and  not  untU  then,  could  this 
court  know  that  the  boundaries  claimed  by 
the  plaintiff  might  interfere  with  the  rights 
of  persons  not  before  the  court ;  which  has 
turned  out  to  be  the  case.  The  same  ob- 
servation applies  to  the  question  concern- 
ing the  rents  and  profits.  That  subject 
was  not  before  this  court.  It  did  not  ap- 
pear that  the  land  which  should  be  laid  off 
to  Margaret  Paul  might  not  be  in  the  pos- 
session of  these  defendants.  The 
161  *report  of  the  commissioners  has  since 
shown  that  they  never  were  in  pos- 
session. 

The  case  of  Yancey  v.  Hopkins  is  an  au- 
thority directly  against  Mr.  Hay.  In  that 
case  Faris  was  the  tenant  in  possession, 
and  was  decreed  to  pay  the  profits,  together 
with  Tancey,  with  whom  he  was  particeps 
criminis.  But  here  Isaac  Hite  (who  never 
was  in  possession )  is  alone  decreed  against, 
exempting  all  the  other  defendants. 

To  determine  the  3d  point,  the  record 
alone  must  be  consulted ;  and  it  does  not 
appear  that  Isaac  Hite  had  received  a  cent 
of  assets.  He  was  brought  before  the  court, 
merely  by  a  scire  facias,  to  show  cause  why 
the  suit  should  not  be  revived  against  him 
as  executor;  not  by  a  subpoena  to  answer 
the  bill.  He  might  think  the  chancellor 
would  not  decree  against  him,  when  it  ap- 
peared that  his  testator  had  never  been  in 
possession  of  the  land.  He,  therefore,  made 
no  defence. 

Monday,  April  29th.  JUDGE  ROANE 
pronounced  the  following  opinion  of  the 
court. 

''The  court  is  of  opinion,  that  the  said 
decree  is  erroneous  in  this,  that  the  court 
below,  being  of  opinion  that  the  defendants 
are  severally,  as  well  as  jointly,  liable  to 
the  plaintiffs  for  the  rents  and  profits  of  the 
land  ordered  to  be  conveyed  by  the  decree 
of  the  12th  of  September,  1797,  ordered  that 
the  defendant  Isaac  Hite,  executor  of  Isaac 
Hite,  who  was  executor  of  Joist  Hite,  de- 
ceased, do  pay  to  the  complainants  the  sum 
of  1872  dollars,  the  amount  of  the  rents  and 
profits  of  the  said  land  from  the  4th  day  of 
February,  1791,  until  the  1st  day  of  Jan- 
uary, 1801 ;  whereas,  by  the  said  decree  of 
the  12th  of  September,  1797,  which  was 
affirmed  on  an  appeal  to  this  court,  the  de- 
fendants are,  jointly,  and  not  jointly  and 
severally,  ordered  to  pay  to  the  plaintiff 
the  said  rents  and  profits.  The  decree  is 
also  erroneous  in   ordering   the   said  rents 


and    profits     to    be     paid     by     the 
162      *said  Isaac  Hite,    instead  of  ordering 

them  to  be  paid  by  the   said    defend- 
ant de  bonis  testa toris." 

Decree  reversed  with  costs,  and  suit  re- 
manded to  the  court  of  chancery,  '*for 
proper  parties  to  be  made,  and  for  further 
proceedings  to  be  had  therein  agreeable  to 
the  principles  of  this  decree." 


Holliday    and  Wife    v.  Coleman  and   Wife. 
Arrued  Monday,  March  25tli,  1811. 

Rm  Adjudlcsta*- Appllcatloii  of  Doctrine— Csm  at  Bar. 

—A  decree,  by  acourtofcompeteot  jurisdiction, 
dliimissinff  a  bill,  apon  ttae  ffround  tbat  the  deed 
under  which  the  complainant  claimed  was  fraud- 
ulent, is  a  complete  bar  to  another  orifflnal  bill  to 
try  the  Talidiiy  of  the  same  deed:  the  proper 
remedy,  if  such  decree  be  erroneous,  beina  by 
appeal,  writ  of  error,  supersedeas,  or  bill  of  re- 
view, and  not  by  original  bill. 
Ckancory  Prsctloe- Life  Tenant  of  Personalty— So. 
cnrtty  forReCom— Matter  of  Discretion  t— The  power 
of  a  court  of  equity  to  rule  a  tenant  for  life,  of 
slaves,  or  other  personal  property,  to  give  security 
that  the  property  shall  be  forthcoming  at  his  or 
her  death,  is  to  be  exercised,  not  as  a  matter  of 
course,  but  of  sound  discretion,  according  to  cir- 
cumstances. 

In  this  case,  after  argument  by  Call  and 
Wickham,  for  the  appellants,  and  Warden, 
Botts  and  Williams,  for  the  appellees,  the 
following  statement  was  made,  and  opin- 
ion of  the  court  pronounced,  by  the  presi- 
dent, on  Monday,  the  24th  of  June. 

In  the  year  1786,  Robert  Spilsby  Cole- 
man, and  Mary  his  wife,  exhibited  their 
bill  against  Lewis  Holliday,  and  Betty  his 
wife,  and  stated  that  the  said  Betty,  mother 
of  the  complainant  Mary,  was  the  daughter 
of  Zachary  Lewis,  and  intermarried  with 
James  Littlepage,  by  whom  she  had  two 
children  only ;  that  the  said  Zachary  Liewis 
departed    this    life,    having   first  made  his 


•Ree  Adjudlcata.— See  monographic  note  on  "Judg- 
ments" appended  to  Smith  v.  Charlton.  7  Gratl.  4SSw 

Kbancery  Practice- Life  Tenant  of  Personalty-- Se- 
curity for  Return- Matter  of  Discretion.— Althonffh  it 

is  a  matter  of  course  for  a  remainderman  of  per- 
sonal chattels  toflle  a  bill  against  the  tenantfor  life, 
for  an  account  and  inventory  of  the  property,  yet 
the  court  will  not  rule  the  tenant  for  life  to  give 
security  to  have  the  property  forthcoming  at  his 
death,  unless  there  appear  some  danger  of  its  being 
wasted,  or  put  out  of  the  way.  Mortimer  v.  Moffatt. 
4  Hen.  &  M.  608. 

To  the  point  that  the  power  of  a  court  of  equity  to 
rule  a  tenant  for  life  of  slaves  or  other  personal 
property  to  give  security,  that  the  i>roperty  shall 
be  forthcoming  at  his  or  her  death,  is  to  be  exercised 
not  <u  a  matter  of  coum  but  oftound  discretion  accord- 
ing to  circumstances,  the  principal  case  is  cited  in 
Amiss  V.  Williamson.  17  W.  Va.  879.  In  this  case 
(Amiss  V.  Williamson)  It  was  held  that  where  per- 
sonal property  is  by  the  will  left  to  the  control  of 
an  executrix,  to  whom  individually  the  interests 
and  profits  are  given  for  life,  and  the  property  is 
to  go  to  another,  and  the  will  directs  that  no  bond 
shall  be  required  of  the  executrix,  the  remainder- 
man has  such  an  interest,  as  would  authorize  him. 
under  S  11.  ch.  234  of  the  Acts  of  1872-S.  to  move  the 
court  to  require  a  bond  of  the  executrix  under  the 
vrill. 

In  Houser  v.  RufFner,  18  W.  Va.  261.  268,  Judge  Pat- 
ton,  announcing  the  opinion  of  the  court,  said:  "I 
know  of  no  law,  which  requires  a  life-tenant  to  give 
security  for  the  return  of  money  or  other  property 
upon  the  termination  of  the  life-estate,  unless  those 
in  remainder  or  reversion  show  such  special  circum- 
stances, as  call  for  the  intervention  of  a  court  of 
equity  by  bill  of  quia  timet.  Chlsholm  v.  Starke,  3 
Call  26:  HoUidayv.  Coleman.  Z  Munf.  182:  Mortimer  v. 
Moffatt.  4  H.  &  M.  603;  Frazer  v.  Bevill.  11  Gratt.  9: 
Dunbar  v.  Woodcock.  10  T^igh  828;  Weeks  v. 
Weeks,  6  N.  H.  8*?8:  Scott  v.  Price.  2  Serg.  &  R.  80." 

As  to  bills  Quia  timet,  see  monographic  note  on 
"Bills  Quia  Timet"  appended  to  Devrles  v.  Johnston, 
27  Gratt.  806. 
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last  will  and  testa  men  t»  whereby  he  be- 
queathed to  the  said  Betty  an  eighth  part  of 
his  slaves  and  personal  estate,  and  a  negro 
girl  over  and  above  an  eighth,  for  the  term 
of  her  life,  and  after  her  death  to  go  to  her 
children  by  the  said  James  Littlepage ;  that, 
after  the  death  of  the  said  Zachary  Lewis, 
the  said  James  Littlepage  also  departed  this 
life,  leaving  the  complainant  Mary,  and 
Liewis,  his  only  children  by  the  said  Betty, 
•  who,  being  possessed  of  a  considerable 
number  of  slaves,  her  absolute  property, 
and  being  about  to  marry  a  second  husband, 
executed  a  deed  of  trust  to  her  brother  John 
Lewis,  whereby  she  settled  two  negroes 
named  Jenny  and  Sylvia,  upon  the  com- 
plainant   Mary,    after  her  death ;  re - 

163  serving  to  hereslf  *a  right  to  deliver 
them  up  to  her  daughter  at  any  time ; 

and  soon  after  intermarried  with  the  de- 
fendant Lewis  Holliday ;  and  charging  that 
he  intended  to  remove,  with  the  negroes, 
out  of  the  state,  the  complainants  prayed 
that  he  immediately  deliver  up  (under  a 
promise  of  the  said  Betty)  the  said  slaves 
Sylvia  and  Jenny,  or  other  slaves  in  lieu 
of  one  of  them,  (whom  the  said  Betty  wished 
to  retain  in  her  possession, )  and  give  bond 
and  security  not  to  remove  the  said  slaves 
claimed  under  the  will  of  Zachary  Lewis, 
or  any  of  them,  out  of  the  state,  and  to  have 
them  forthcoming  at  the  death  of  the  said 
Betty :  and  that  a  ne  exeat  be  awarded,  Ac. 
until  he  should  give  such  security. 

To  this  bill  the  defendants  first  demurred, 
for  want  of  equity,  and  then  fully  an- 
swered it.  For  cause  of  demurrer,  they 
stated  that  the  promise,  to  deliver  the 
negroes  Jenny  and  Sylvia,  or  four  others  in 
the  room  of  Sylvia,  was  (if  made  at  all, 
which  they  expressly  deny)  charged  by  the 
plaintiffs  to  be  a  verbal  promise  made  by 
the  said  Betty  whilst  a  feme  covert,  and 
therefore  not  binding;  and,  as  to  the 
deed  of  trust  made  to  the  said  John  Lewis, 
it  was,  by  the  plaintiffs'  own  showing, 
made  without  the  consent  or  knowledge  of 
the  said  Lewis  Holliday,  after  he  was  en- 
gaged to  be  married  to  the  said  Betty ;  and 
not  recorded  until  nine  years  thereafter; 
and,  therefore,  fraudulent  as  to  him,  and 
not  binding. 

The  defendants  then  filed  separate  and 
lengthy  answers,  wherein  they  expressly 
deny  most  of  the  principal  charges  in 
the  bill,  and  charge  complainant  Robert 
Spilsby  with  great  misconduct  and  ill  be- 
haviour; and  pray  to  be  dismissed  with 
their  costs,  &c. 

On  the  25th  of  May,  1790,  the  chancellor 
decreed  ''that  the  deed  of  settlement,  under 
which  the  plaintiffs  claimed  immediate  pos- 
session of  the  slaves  therein  mentioned, 
was  fraudulent  as  to  Holliday  the  second 
husband ;  and  for  that  cause  allowed  the 
demurrer;  and,  as  to  the  security  re- 
quired to    be   given  that   the  slaves, 

164  *which  the  plaintiff  Mary,  or  her  rep- 
resentatives, may  be    entitled    to   on 

the  death  of  her  mother,  shall  be  forthcom- 
ing, (all  proper  parties  not  being  before 
the  court, )  he  ordered  that  the  bill  be  dis- 
missed with  costs,  without  prejudice  to  any 
bill  that  might  thereafter  be  brought  for 
such  security.'* 
'  On  the day  of  May,  1798,  the  said  Rob- 


ert Spilsby  Coleman,  and  Mary  his  wife, 
exhibited  their  bill  against  John  Carter 
Littlepage,  Lewis  Holliday,  and  others, 
suggesting  the  death  of  Lewis  Littlepage, 
beyond  sea,  and  stating  a  variety  of  matter 
immaterial  to  be  noticed  here;  and,  in 
March,  1800,  they  filed  a  supplemental  bill, 
making  other  defendants;  but  the  principal 
object  of  which  was  (as  far  as  it  respected 
the  appellants)  to  establish  the  deed  of 
trust  to  John  Lewis,  dated  the  14th  of  March, 
1774,  in  the  proceedings  mentioned  :(1)  to 
which  bill  the  defendants  Lewis  Holliday 
and  wife  demurred,  for  the  same  causes  as 
are  stated  in  their  demurrer  to  the  former 
bill;  and,  by  way  of  answer,  deny 
165  *the  death  of  Lewis  Littlepage;  in- 
sist on  their  demurrer;  and  say  that 
the  deed  of  trust  was,  in  a  former  suit,  be- 
tween the  plaintiffs  and  the  said  Lewis 
Holliday  and  wife,  declared  fraudulent;  the 
decree  in  which  suit  they  plead  in  bar.  (2) 
In  March,  1803,  the  same  complainants 
filed  a  second  supplemental  or  amended 
bill,  stating  the  death  of  Lewis  Littlepaice, 
and  making  his  principal  legatee,  and  act- 


(1)  Note.  Tbe  bills  flled  in  the  last  salt  were  not 
bills  of  review,  but  orlirinal  bills.  The  coausel  for 
the  appellees  contended  that  the  sabject,  as  to  the 
validity  of  the  deed,  miffht  be  re-examined  in  this 
shape,  and  upon  the  evidence  flled  in  the  first  suit: 
accordinff  to  which,  they  argued  that  the  deed  was 
made  with  Holliday's  knowledge,  and  therefore 
good,  under  the  authority  of  the  cases  of  Hunt 
V.  Matthews.  1  Vern.  406:  King  v.  Cotton.  S  P. 
Wms.  357,  074,  and  Strath  more  v.  Bowes,  2  Bro. 
Ch.  845,  in  which  last-mentioned  case  it  was  said 
to  be  held,  (as  a  general  proposition.)  that  a 
woman  before  her  marriage,  and  withont  the 
privity  of  her  intended  hnsband,  (if  she  does 
not  deceive  him  by  an  express  misrepresenta- 
tion.) may  convey  her  property  to  trustees  for  her 
separate  use,  and  that,  by  such  conveyance,  it  is 
placed  beyond  the  reach  and  control  of  hex  hnsband. 
But  the  circumstance  that  Holliday  knew  of  the 
deed,  before  the  marriage,  was  not  satisfactorily 
made  out  by  the  testimony:  and  the  case  of  Strath- 
more  V.  Bowes,  as  reported  in  I  Vesey,  jnn.  2t-90. 
does  not  go  the  length  contended  for;  the  deed  in 
that  case  having  been  executed  before  the  treaty 
of  marriage  commenced,  and  withont  any  fraud 
upon  the  person  who  afterwards  became  the  hns- 
band. See  1  Fonb.  c.  2,  s.  6.  n.  (o).  p.  107. 10&  Also  c. 
4.  s.  11,  p.  200.  The  rule,  deducible  from  all  the  cases, 
seems  to  be.  that  a  settlement  by  a  woman,  even  In 
favour  of  her  children  by  a  former  hnsband,  is  a 
fraud  upon  the  marital  rights  of  the  second  hus- 
band, if  made  without  his  knowledge,  and  after  th  e 
commencement  of  the  treaty  of  marriage.— Note  in 
Original  Edition. 

(2)  Note.  It  was  insisted,  by  counsel  here,  that  the 
former  decree  was  not  a  bar:  because  the  opinion 

Fronoanced  by  the  chancellor,  that  the  deed  was 
raudulent.  was  only  given  by  him  as  a  reason  for 
his  decree  dismissing  the  bill.  A  distinction  was 
attempted  to  be  taken  between  reasons  assigned  bj 
the  chancellor  for  a  decree,  and  the  decree  itself. 
The  reasons  might  be  erroneous,  and  yet  the  decree 
be  correct.  It  was  said,  too,  by  Botts.  that  a  decree 
dismissing  a  bill  is  not  absolutely  a  bar  to  a  subse- 
quent bill  for  the  same  thing.  In  a  decree  for  dis- 
mission, the  chancellor  merely  refuses  to  act:  he 
only  denies  the  plaintiff  his  aid.  The  court  will, 
generally,  refuse  to  examine  the  same  subject 
asaln;  but.  in  particular  cases,  will  use  discretion- 
ary power.  A  decree  for  relief  is  different:  for 
there  the  court  acts  and  determines  the  matter  in 
controversy:  such  a  decree  may  therefore  be  an 
absolute  bar. 

These  distinctions,  however,  were  not  regarded, 
or  were  considered  insufficient  to  prevent  the  de- 
cree in  qiieation  from  being  an  absolute  bar.  It 
seems,  indeed,  very  evident,  that  the  grounds  or 
reasons  expressly  assigned  for  any  decree,  where 
they  declare  the  opinion  of  the  court  upon  any 
point  actually  in  controversy  in  the  suit,  must  be 
considered  as  part  of  the  decree  itself,  and  as  set- 
tling such  point  between  the  parties,  until  a  court  of 
competent  authority,  before  which  the  question  is 
regularly  brought,  shall  determine  otherwise.— 
Note  in  Original  Edition. 
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lag  executor,  Waller  Holllday,  a  party  de- 
fendant; and  after  his  answer,  and  sundry 
other  proceedings  were  had  in  the  cause, 
which  (having  abated,  as  to  the  defendant 
Benjamin  Lewis  by  his  death,  and  being 
no  further  prosecuted,  except  against  the 
defendants  Lewis  Holliday  and  wife)  came 
on  to  be  heard  on  the  bill,  answers,  de- 
murrer, &c. ;  on  consideration  whereof,  the 
court,  overruling  the  demurrer,  decreed, 
"that  the  defendant  Lewis  Holliday  give 
security  in  the  penalty  of  five  thousand 
pounds,  that  the  slaves  in  his  possession, 
as  well  the  negro  girl  and  her  descendants 
devised  by  the  testament  and  last  will  of 
Zachary  Lewis  to  his  daughter  Betty 

166  *Littlepage    for   life,   and,   after  her 
death,  to  her  children  then  living,  as 

the  slaves  Sylvia  and  Little  Jenny,  men- 
tioned in  the  indenture,  made  the  fourteenth 
day  of  March,  1774,  between  Betty  Little- 
page,  of  the  one  part,  and  John  Lewis,  of 
the  other  part,  and  the  increase  of  the  said 
8yivia  and  Jenny  shall  be  forthcoming 
after  the  death  of  the  said  Betty,  agree- 
ably to  the  will  and  deed  aforesaid." 

Which  last  decree  the  court  is  of  opinion 
is  erroneous,  and  ought  to  be  reversed ;  and 
I  am  directed  to  report  the  following  as  the 
opinion  of  this  court : 

''The  court  is  of  opinion  that  the  decree 
is  erroneous,  so  far  as  it  relates  to  the 
slaves  Little  Jenny  and  Sylvia,  and  their 
increase;  inasmuch  as,  by  a  decree  made 
the  2Sth  day  of  May,  1790,  in  a  suit  between 
the  same  parties,  the  deed  of  settlement 
made  the  14th  day  of  March,  1774,  in  which 
the  said  slaves  Little  Jenny  and  Sylvia  are 
mentioned,  was  declared  fraudulent,  as  to 
the  appellant  Lewis  Holliday,  and  the  bill 
of  the  appellees  dismissed  with  costs ;  which 
this  court  considers  a  complete  bar  to  any 
,  claim  of  the  appellees  under  the  said  deed 
of  settlement.  And,  as  to  the  slaves 
claimed  by  the  appellees  under  the  will  of 
Zachary  Lewis,  this  court  discovers  no 
sufficient  ground  to  rule  the  appellant 
Lewis  Holliday  to  give  bond  and  security 
for  their  forthcoming  after  tbe>  death  of 
Betty  Holliday." (1) 

Decree  reversed,  and  bill  dismissed  with 
costs.  

167  ^Lovell  y.  Arnold. 
Wednesday.  April  3d,  1811. 

f.  Writ  of  Right -Declaration-Count -Certainty.*— A 

coaDt  upon  a  writ  of  riirbt  describinir  the  land  de- 


(1)  Note.  Tbe  plaintiffs  demanded,  in  the  suit,  in 
which  the  decree  of  May  25, 1790.  was  made,  security 
for  the  forthcomlnfir  of  the  nesrroes;  and  a  variety 
of  testimony  was  taken  on  the  subject  of  HoIIiday*s 
Intention,  at  that  time,  to  remove  to  Georfiria.  but 
in  the  last  suit,  there  was  no  demand  of  such  secu- 
rity, in  either  of  the  bills;  nor  any  evidence  that 
Holliday  intended  to  remove.— Note  in  Original 
EdiUon. 

«Wrlt  off  Riff ht-Declaration-Uncertalnty  of  Connt- 
Bfffect  of  Jolnlnir  the  Mlse.— Where,  in  a  writ  of  riffht 
the  boundaries  of  the  land  are  defectively  set  out 
In  the  count,  and  the  tenant  joins  the  mise.  he  can- 
not afterwards  complain  of  the  defect  The  prin- 
cipal case  is  cited  in  Bollinsr  v.  Mayor,  etc.,  of  Peters- 
burg. 3  Rand.  584,  as  provinsr  this  point. 

At  the  common  law,  the  tenant  by  waivinu  view. 
and  joininirthe  mise.  took  upon  himself  a  knowledg^e 
of  the  land  demanded  in  the  count:  and.  under  the 
atatute  (4  Hen.  St.  at  Larire.  402),  by  joinintr  the  mise, 
lie  waives  all  objection  to  the  description  of  the 
land  demanded  In  the  count,  if  it  be  sufficient  to 
ffive  notice  to  the  parties  of  the  controversy  on 
which  the  mlse  is  joined,  so  that  the  judgment  or 


manded  as  a  certain  number  of  acres,  part  of  a 
larger  tract,  and  aettin^  forth  the  boundaries  of 
such  larffer  tract.  Is  sufficiently  certain  after  ver- 
dict. 
9.  Land  — Traclnir  Title— Bvldence  — Decree  between 
Other  Parties.— In  tracing  a  title  to  land  In  contro- 
versy, a  decree  in  a  suit  between  other  parties,  is 
not  evidence,  against  a  person  claimiuir  under 
neither  of  them,  that  one  of  those  parties  was,  in 
fact,  as  therein  described,  eldest  son  and  heir  of  a 
former  proprietor:  it  beinff  incumbent  upon  the 
party,  wishing  to  avail  himself  of  such  fact  to 
prove  it  by  evidence  aliunde,  but  such  decree  may 
be  received  (as  a  link  in  the  chain  of  evidence)  to 
prove  the  fact  that  it  was  rendered. 

3.  Judicial  Sale- Deed -Effect  of.- Quaere,  whether  a 
deed  to  a  purchaser,  at  a  sale  directed  by  a  decree, 
conveys  any  title,  without  a  subsequent  decree 
conflrminir  the  sale?  _  _ 

4.  Bill  of  Bxceirtlons— Description  of  Documents  Re- 
ferred to.— Quaere,  how  far  ou^ht  documents,  re- 
ferred to  in  a  bill  of  exceptions,  to  be  described  to 
make  them  properly  part  of  the  record? 

On  a  writ  of  right,  sued  out  of  the  district 
court  holden  at  FrankUa  court-house,  on 
behalf  of  BHsha  Arnold  against  Markham 
Lovell,  the  oottnt  demand^  **a  tenement 
containing  sixty  acres  of  land  with  the 
appurtenances,  in  the  county  of  Franklin, 
and  within  the  jurisdiction  of  the  district 
court  of  Franklin,  held  at  Franklin  court- 
house, and  which  said  sixty  acres  of  land 
are  included  in  a  larger  tract  of  eight  hun- 
dred and  fifty  acres,  and  which  eight  hun- 
dred and  fifty  acres,  so  including  the  said 
sixty  acres,  are  bounded  as  foUoweth, 
to  wit:  beginning,"  Ac.  setting  forth  the 
boundaries  of  the  larger  tract.  The  tenant 
in  his  plea  described  the  land  precisely  as 
it  was  in  the  count;  and  issue  was  regu- 
larly joined.  An  order  of  survey  was  made, 
and  a  plat  and  certificate  of  survey  returned 
to  the  court  showing  the  quantity  of  land, 
in  the  tenant's  possession,  claimed  by  the 
demandant,  to  )be  fifty  acres,  and  delineat- 
ing the  boundaries  of  those  fifty  acres  par- 
ticularly. The  jury  found  a  verdict  for  the 
demandant  '*for  the  fifty  acres  of  land  with 
the  appurtenances  in  the  count  mentioned, 
and  which  said  fifty  acres  are  delineated 
and  described  in  the  surveyor's  report  by 
the  black  line  marked  A.  6,  7,  B.  and  the 
dotted  line  marked  C.  D." 

On  the  trial  of  the  cause  a  bill  of  excep- 
tions was  signed  and  sealed  in  the  follow- 
ing words:  ^*Be  it  remembered  that,  on  the 
trial  of  this  cause,  the  demandant,  in  de- 
ducing his  title  to  the  land  in  controversy, 
introduced  in  evidence  a  decree  of  the 
168  high  court  of  chancery,  *in  these 
words,  ,  and  also  a  deed  from 

Andrew  Kamsey,  in  these  words,  ;  to 

the  admission  of  which,  the  tenant's  attor- 
ney objected,  as  the  decree  was  betwixt 
different    parties   from  those  now  in  court. 


the  verdict  would  be  a  bar  to  another  writ  for  the 
same  matter.  Snapp  v.  Spengrler.  2  Leijrh  5,  citin? 
as  authority,  the  principal  case,  Turbervllle  v.  Long-. 
8  Hen.  &  M  3(»:  Boiling  v.  Mayor,  etc.,  of  Petersburg. 
3  Rand.  .ses. 

But  it  seems  that,  if  no  boundaries  are  set  out  In . 
the  count  and  nothing  occurs  in  the  progress  of  the 
cause,  to  supply  the  defect,  and  enable  the  court  to 
give  Judgment,  and  the  sheriff  to  deliver  possession, 
the  court  might  refuse  to  give  Judgment,  and  send 
the  cause  back  for  a  repleader,  the  issue  being-  im- 
material. BoUiuffv.  Mayor,  etc.  of  Petersburg,  8 
Rand.  56K. 

To  the  point  that  the  want  of  description  in  the 
count  may  be  supplied  by  the  flndinu  of  the  Jury, 
the  principal  case  is  cited  in  Boiling  v.  Mayor,  etc..  of 
Petersburg.  8  Rand.  686:  Koiner  v.  Rankin,  II  Gratt. 
420;  Hltchcox  ▼.  Rawson,  14  Gratt  526;  Holliday  v. 
Myers,  11  W.  Va.  291:  Moore  v.  Doufflass.  14  W.  Va. 
726,  the  two  latter  cases  quoting  from  Hltchcox  t. 
Rawson,  14  Gratt  520. 
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and  also  because  it  was  improper,  by  said 
decree,  io  prove  that  Andrew  Ramsey 
was  the  heir  at  taw  to  Patrick  Ramsey, 
there  being  no  other  evidence  to  orove  that 
fact :  the  said  deed  was  also  objected  to, 
there  being  no  evidence  that  a  sale  was 
made  in  pursuance  of  the  decree ;  but  these 
objections  were  overruled,  and  the  said 
exhibits  admitted  to  go  to  the  jury  as  evi- 
dence; to  which  opinion  the  tenant  ex- 
cepts," Ac. 

The  court  gave  judgment  according  to 
the  verdict;  whereupon  the  tenant  ap- 
pealed. The  transcript  of  the  record  con- 
tained copies  of  a  number  of  documents 
appearing  to  be  the  title  papers  of  the  de- 
mandant; none  of  which,  however,  were 
properly  made  part  of  the  record,  by  being 
referred  to  in  the  bill  of  exceptions.  Ac- 
cording to  these  exhibits,  the  demandant's 
title  to  the  whole  tract  of  eight  hundred 
and  fifty  acres  was  regularly  deduced  from 
a  patent  granted  to  Obadiah  Woodson  in 
1751,  through  several  intervening  convey- 
ances, in  January,  1774,  to  a  deed,  purport- 
ing to  be  absolute,  from  Archibald  Gordon 
to  Patrick  Ramsey.  The  next  exhibit  was 
a  decree  of  the  high  court  of  chancery  bear- 
ing date  the  15th  of  May,  1792,  in  a  suit 
between  Archibald  Gordon,  plaintiff,  and 
'*  Andrew  Ramsey,  eldest  son  and  heir  of 
Patrick  Ramsey,  an  infant,  by  Elizabeth 
Ramsey,  his  guardian,"  and  others,  defend- 
ants; according  to  which  decree  two  con- 
veyances from  Archibald  Gordon  to  Patrick 
Ramsey  were  considered  as  securities  for 
money  lent ;  a  certain  time  for  redemption 
was  allowed;  a  sale  by  commissioners  in 
case  of  failure  to  redeem,  was  directed;  and 
Archibald  Gordon,  and  Andrew  Ramsey, 
when  he  should  attain  his  full  age,  were 
ordered  to  convey  to  the  purchasers  the  sub- 
jects sold.  The  last  exhibit  was  a  deed 
from  '* Andrew  Ramsey,  eldest  son 
169  and  heir  of  Patrick  Ramsey,  *de- 
ceased,  to  Elisha  Arnold,  dated  June 
5,  1797 ;  reciting  the  decree,  in  substance ; 
setting  forth  that  Archibald  Gordon  having 
failed  to  pay  the  money  according  to  the 
terms  thereof,  the  said  tracts  of  land  had 
been,  in  obedience  thereto,  exposed  to  sale 
at  public  auction,  and  the  said  Elisha  Ar- 
nold had,  under  the  said  sale,  become  en- 
titled to  demand  and  have  a  conveyance 
made  to  him  of  that  tract  of  land  contain- 
ing eight  hundred  and  fifty  acres:  the  said 
indenture  ** therefore  witnessed  that  the 
said  Andrew  Ramsey,  in  obedience  to  the 
said  decree,  and  for  the  consideration  of 
three  hundred  and  fifty  pounds  current 
money  by  the  said  Elisha  Arnold  to  the 
said  commissioners  in  hand  paid,  and  also 
of  one  dollar  to  him  the  said  Andrew  Ram- 
sey in  hand  paid  by  the  said  Elisha  Arnold, 
had  granted,  bargained  and  sold,"  Ac; 
concluding  with  a  clause  of  special  war- 
ranty against  himself  and  his  heirs,  and 
all  persons  claiming  under  him. 

Wickham,  for  the  appellant.  1.  The 
boundaries  of  the  land  were  not  sufficiently 
described  in  the  count,  as  required  by  the 
act  for  reforming  the  method  of  proceeding 
in  writs  of  right  ;(a)  the  limits  of  the  sixty 
acres  claimedl  by  the  demandant  not  being 
mentioned  at  all.    The  very  land  in  contro- 


(a)  Rev.  Code,  v.  1,  p.  88. 


versy  should  be  designated,  in  order  that 
the  judgment  may  be  a  bar,  and  the  sheriff 
may  know  of  what  land  to  deliver  posses- 
sion. 

2.  The  decree  in  the  suit  between  Gordon 
and  Ramsey  could  not  be  evidence  against 
Markham  Lovell,  who  was  no  party  to  it ; 
and  if  it  was  evidence  at  all,  it  was  only 
of  the  point  decided,  not  of  the  fact  that 
Andrew  Ramsey  was  heir  of  Patrick  R;iii)- 
sey.  Suppose  any  other  person  had  been 
the  heir;  he  might  controvert  it  notwith- 
standing the  decree.  The  same  objection 
applies  to  the  deed  from  Andrew  Ramsey  ; 
there  being  no  proof  that  he  was  heir  of 
Patrick  Ramsey. 

170  *Wirt,  contra.    1.  The   description 
of  the  boundaries  in  the  count  was  a» 

full  as  it  could  be ;  more  minute,  indeed* 
than  is  to  be  found  in  any  book  of  forms 
either  in  England  or  this  country.  The 
counts,  in  England,  refer  to  the  writ,  with- 
out containing  in  themselves  any  specifica- 
tion of  boundaries,  (b)  The  first  object  of  a 
count  is  to  give  notice  of  the  land  demanded. 
Now  here  the  tenant  has  not  demurred* 
but,  in  his  plea,  shows  he  understood 
the  description  given  ;  for  he  copies  it  ex- 
actly. The  second  object  is  to  enable 
the  sheriff  to  give  possession;  and  surely 
the  description  in  this  count  is  sufficient  for 
that  purpose.  But,  if  it  was  vague  in  the 
count,  the  report  of  the  surveyor  and  ver- 
dict of  the  jury,  minutely  finding  by  metea 
and  bounds  the  land  in  controversy,  re- 
moved the  difficulty. 

Our  act  of  assembly  does  not  require  the 
boundaries  to  be  preciselv  set  forth ;  and  in 
Turberville  v.  Long,  3  H.  &  M.  309,  it  waa 
settled  accordingly. 

2.  As  to  the  second  objection*  the  bill  of 
exceptions  has  not  brought  it  before  the 
court  in  such  form  as  for  the  court  to  de- 
cide upon  it.  The  decree  and  the  deed 
should  have  been  set  forth ;  otherwise  the 
court  could  not  judge.  The  bill  of  excep- 
tions, drawn  as  it  is,  presents  a  mere  ab- 
stract question  whether  a  decree  in  any 
case  between  different  parties  from  those 
now  in  court  could  be  evidence.  But  sup- 
pose, though  different  parties,  they  were 
privies,  would  not  the  decree  be  evidence? 
It  was  the  duty  of  the  exceptor  so  to  state 
the  question  as  to  enable  the  court  at>ove 
to  decide  upon  it. 

[Here  Judge  Roane  called  the  attention  of 
Mr.  Wirt  to  the  case  of  Carr's  Executor  v. 
Anderson,  2  H.  &  M.  361.  Mr.  Wirt  ob- 
served that  the  document  in  that  case  waa 
sufficiently  described  as  **the  inventory  of 
Barbara  Carr's  estate;*'  but  in  this  case 
the  decree  and  deed  are  not  described 
stall.] 

171  *But  admitting  the  decree  was  in- 
corporated in  the  bill  of  excep- 
tions, it  ought  to  have  been  received  as 
evidence.  As  introduced,  it  is  only  a  link 
in  the  chain  of  our  title;  it  was  not  offered 
as  affecting  Liovell's  title,  which  was  not 
at  all  involved  in  that    suit    in    chancery. 

Wickham,  in  reply.  I  rely  on  the  act  of 
assembly  as   changing    the    common    law 


(b)  Fitzta.  N.  B.  p.  1.  Ck>ke*8  Ent  188,  a.  and  b.  Rant. 
239.  a.  UDder  No.  5.  IQ  some  of  these  entries  tbe 
parish  only  is  mentioned:  in  that  last  referred  to. 
parts  unascertained  are  demanded. 
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rale.  The  cottnt  miglit  be  good  at  com- 
mon law,  but  the  act  requires  the  bound- 
aries to  be  set  forth. 

The  case  of  Turberville  v.  I/ong  was  not 
like  this.  There  the  order  of  survey  was 
made  before  the  count  was  filed,  which 
afterwards  referred  to  the  lines  in  the  sur- 
vey returned;  but  here  the  count  has  no 
reference  to  the  lines  of  the  land  demanded; 
and  the  subsequent  specification  in  the 
verdict  could  not  have  given  the  tenant 
information    how  to  defend    himself. 

As  to  the  2d  point,  I  should  be  willing  to 
admit  that  the  bill  of  ezcepti'^ns  is  imper- 
fect; for,  if  so,  the  judgment  must  be  re- 
versed, (a)  But  if  this  court  should  be  of 
opinion  (as  I  think  they  will  be)  that  the 
decree  and  deed  are  sufficiently  incorporated 
in  the  exceptions,  then  I  contend  the  decree 
should  not  have  been  received  as  evidence. 

The  decree  itself  was  only  that  a  sale  be 
made,  and  is  no  evidence  that  a  sale  was 
made.  A  decree  should  have  appeared  con- 
firming the  sale.  I  admit  it  was  admissi- 
ble as  a  link  in  the  chain  of  evidence  of 
the  plaintiff's  title ;  but  it  was  not  sufficient 
to  prove  more  than  the  fact  that  such 
decree  was  rendered;  not  other  fkcts  to 
prove  which  parol  evidence  should  have 
been  produced. 

Friday,  May  3d.  The  judges  pronounce^ 
their  opinions. 

JUDGE  BROOKE.  In  this  case  two  points 
were  made.  1.  The  tenement  demanded 
is  not  described  with  sufficient 
172  'certainty;  2.  The  decree  and  deed 
objected  to,  in  the  bill  of  exceptions, 
were  not  admissible  evidence,  to  prove  all 
the  facts  for  which  they  were    introduced. 

In  the  count,  sixty  acres  of  land,  **part 
of  eight  hundred  and  fifty  acres,"  are 
demanded:  The  eight  hundred  and  fifty 
are  described  and  set  forth  by  metes  and 
bounds  according  to  the  form  prescribed  by 
the  act  of  1786,  entitled  an  act  for  reform- 
ing the  method  of  proceeding  on  writs  of 
right.  The  objections  are,  first,  that  the 
sixty  acres  are  not  so  described;  and, 
secondly,  they  might  be  located  in  any  part 
of  the  eight  hundred  and  fifty  acres.  Upon 
a  demurrer  to  the  count,  it  is  possible  these 
objections  would  be  entitled  to  great  con- 
sideration ;  but  the  tenant  admits  '  the 
description  to  be  sufficiently  certain  by  his 
plea ;  which  puts  in  issue  the  quantity  and 
locality  of  the  tenement  demanded.  The 
objections  of  this  kind  that  were  urged  in 
the  case  of  Turberville  v.  Iiong,  in  this 
court,  were  much  stronger,  and  yet  they 
were  overruled. 

On  the  second  point,  I  am  of  opinion 
that,  though  the  decree,  if  necessary  in 
tracing  the  title  of  the  demandant,  might 
have  been  offered  in  evidence,  (in  connec- 
tion with  proof  of  the  sale  under  it,  and 
the  deed  to  the  purchaser, )  to  prove,  as  far 
as  it  would  go,  that  the  title  to  the  land 
in  controversy  had  passed  from  Patrick 
Ramsey  to  the  purchaser,  yet  it  was  not 
evidence  to  prove  that  Andrew  Ramsey  was 
the  heir  at  law  of  Patrick  Ramsey ;  that 
was  a  deduction  of  law,  from  facts  which 
might  or  might  not  have  been  before  the 
chancellor,  and  which  it  did  not  belong  to 
the  jury  to    make    from    the    decree ;  facts 


(a)  Barrett  &  Ck>.  t.  Tasewell«  1  Call.  215. 


which,  if  proved  by  proper  testimony » , 
rendered  the  decree  and  proceedings  under 
it  unimportant  to  the  demandant,  inasmuch 
as,  if  Andrew  was  proved  to  be  the  heir  at 
law  of  Patrick  Ramsey,  he  derived  his  title 
to  the  land  by  descent,  and  the  deed  from 
him  to  the  demandant  was  sufficient  to 
pass  the  title  to  him.  I  am  therefore  of 
opinion  the  judgment  must  be  re- 
versed. 

173  *I  have  said  nothing  relative  to 
the  sufficiency  of  the  bill  of  excep- 
tions to  identify  the  deed  and  decree  re- 
ferred to;  because  I  ttiought  it  best  to 
decide  the  points  in  it,  however  informally 
presented  to  the  court. 

JUDGE  ROANE.  As  to  the  sufficiency 
of  the  count  in  this  case,  I  am  inclined  to 
concur  in  the  opinion  just  delivered,  upon 
the  authority  of  the  decisions  of  this  court 
in  the  cases  of  Turberville  v.  Long,  3  H. 
and  M.  309,  and  Beverley  v.  Fogg,  1  Call, 
484. 

With  respect  to  the  sufficiency  of  this  bill 
of  exceptions  in  relation  to  its  identifying 
the  decree  and  deed  contained  in  the  rec- 
ord to  be  the  very  paper  therein  referred 
to,  I  cannot  but  have  some  doubts  upon  the 
subject.  As,  however,  the  question  may 
be  very  important,  in  reference  to  the 
actual  practice  of  the  several  clerks  of  this 
commonwealth,  who  frequently  omit,  either 
to  copy  into  the  bills  of  exceptions,  the 
documents  intended  to  be  made  a  part 
thereof,  or  to  certify  (as  is  the  case  here) 
that  a  given  paper  is  the  one  referred  to  in 
the  bill  of  exceptions,  that  question  is  re- 
served (so  far  as  my  opinion  goes)  for  future 
decisions:  In  the  view  I  have  taken  of  this 
case,  the  question  need  not  be  decided  at 
present. 

The  bill  of  exceptions  exhibits  the  appel- 
lee as  offering  in  evidence  the  decree  and 
deed  therein  mentioned,  generally,  viz.  to 
prove  every  thing  they  were  extensive 
enough  to  prove.  On  the  part  of  the  appel- 
lant, the  decree  was  objected  to  both  gen- 
erally, as  being  inadmissible  evidence,  it 
having  been  rendered  between  other  par- 
ties, and  particularly,  as  being  incompetent 
to  prove  that  A.  Ramsey  was  the  heir  of 
Patrick  Ramsey.  I  understand  this  objec- 
tion as  amounting  to  a  substantial,  though 
informal,  application  to  the  court,  either 
to  withhold  that  decree  from  the  jury 
altogether,  or,  at  least,  to  instruct  the  jury 
that  it  was  incompetent  to  prove  the  fact 
of  A.  Ramsey's    heirship;  and  I  also 

174  understand  the  decision  of  the  court, 
as  amounting  to  a  refusal  to  do  either, 

and  as  permitting  that  decree  to  go  to  the 
jury  to  prove,  inter  alia,  that  A.  Ramsey 
was  the  heir  of  Patrick  Ramsey.  The 
propriety  of  this  decision  of  the  district 
court  is  now  to  be  examined. 

While  it  is  admitted  that  that  decree, 
though  between  other  parties,  was  proper 
to  prove  any  matters  depending  merely  upon 
reputation,  (including,  perhaps,  the  fact 
that  A.  Ramsey  was  the  eldest  son  of 
Patrick  Ramsey.)  and  also  was  proper  to  be 
exhibited  in  this  case  as  a  link  showing* 
how  the  title  was  deduced  from  Gordon  to 
the  present  appellee,  it  was  not  proper  evi- 
dence to  prove,  as  between  the  present  par- 
ties, the  substantive  fact  of  the  heirship  of 
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A.  Fatnaey.  *  That  being  a  legal  inference 
depending  upon  a  point  of  fact,  viz.  the 
time  of  the  death  of  Patrick  Ramsey,  and 
upon  the  construction  and  time  of  com- 
mencement of  the  act  of  descents  of  1785, 
(however  clear  and  plain,)  it  was  the  priv- 
ilege of  the  appellant  not  to  be  bound 
thereby,  unless  he  had  had  (by  being  a 
party  to  the  suit)  the  liberty  to  controvert 
the  same.  It  is  not  for  this  court  to  say, 
that  it  was  unnecessary  for  the  appel]ee,rest- 
ing  upon  the  conveyance  under  the  decree, 
to  prove  the  fact  of  the  heirship  as  a  sub- 
stantive fact  in  the  present  case.  He  has 
chosen  to  do  so;  and  the  doctrine  is,  **That 
illegal  or  improper  evidence,  however  un- 
important it  may  be  to  the  case,  ought 
never  to  be  confided  to  the  jury,  for  if  it 
should  have  an  influence  upon  their  minds, 
it  will  mislead  them,  and  if  it  should  have 
none,  it  is  useless,  and  may,  at  least,  pro- 
duce perplexity,  "(a) 

The  establishment  of  this  fact,  however, 
in  the  case  before  us,  might  not  have  been 
altogether  useless,  in  the  event  that  the 
deed  of  A.  Ramsey,  contained  in  the  record, 
should  (from  whatever  cause,  as  to  which, 
however,  I  give  no  opinion  in  this  case)  be 
deemed  insufiBcient  to  convey  a  perfect  title 
to  the  appellee,  as  under  the  decree,  yet,  as 
Gordon's  deed  to  Patrick  Ramsey 
175  was  *in  itself  an  absolute  one,  and 
this  deed,  (though  possibly  insuffi- 
cient under  the  decree,)  conveying  the 
right  of  A.  Ramsey  to  the  appellee,  he 
might  have  considered  that  his  title,  in 
this  aspect,  would  be  complete  by  proving 
that  A.  Ramsey  was  the  heir  of  Patrick 
Ramsey ;  and  having  no  other  evidence  of 
that  fact,  introduced  the  decree  aforesaid 
to  prove  it;  and  thus  (which,  however,  is 
not  necessary  to  maintain  my  proposition, 
that  the  decision  of  the  district  court  on 
this  point  was  erroneous>  a  real  utility 
might  have  resulted  to  the  appellee  from 
exhibiting  the  decree  to  prove  that  fact;  a 
fact,  too,  as  to  which  there  was  no  other 
testimony  offered. 

My  opinion  is  that  the  judgment  be  re- 
versed, and  the  cause  remanded,  with 
directions  that  the  district  court  should,  on 
the  future  trial,  if  necessary,  give  an  in- 
struction to  the  jury  corresponding  with  the 
ideas  now  stated. 

JUDGE  FLEMING.  The  counsel  for  the 
appellant  stated  two  points  in  the  cause  to 
prove  the  judgment  erroneous;  first,  that 
the  count  is  defective,  and  not  cured  by  the 
plea,  or  verdict;  and,  secondly,  that  the 
decree  and  deed,  referred  to  in  the  bill  of 
exceptions,  were  not  admissible  evidence  to 
prove  the  matters  for  which  they  were  in- 
troduced. 

With  respect  to  the  first  point,  the  count 
demands  a  tenement  containing  sixty  acres 
of  land  with  the  appurtenances,  in  the 
county  of  Franklin,  and  within  the  juris- 
diction of  the  district  court  of  Franklin ; 
which  said  sixty  acres  are  included  in  a 
larger  tract  of  850  acres,  the  bounds  of 
which  are  accurately  described.  The  de 
fendant  in  his  plea,  after  describing  the 
land  precisely  as  stated  in  the  count, 
^'putteth  himself  on  the  assise,  and  prayeth 


recognition  to  be   made    whether    he    hath 
greater  right  to  hold    the   tenement   afore- 
said, with  the  appurtenances,    as   he   now 
holdeth  it,  or  the  said  Elisha  Arnold 

176  *to  have    it,    as  he    now    demandeth 
it;*'    and     issue    thereupon    in    due 

form;  which  seems  to  me  a  sufficient 
acknowledgment  of  the  identity  of  the  land 
in  controversy.  But  this  is  not  all ;  the 
jury  expressly  find  for  the  demandant  (not 
sixty)  but  fifty  acres  of  land,  with  the 
appurtenances  in  the  count  mentioned, 
** being  part  of  850  acres  also  in  the  count 
mentioned;"  and  which  said  fifty  acres 
are  particularly  delineated  and  described 
in  the  surveyor's  report,  made  by  virtue  of 
an  order  of  the  district  court  of  Franklin. 
And  the  appellee  traced  his  title,  from  the 
date  of  the  patent  to  Obadiah  Woodson,  in 
the  year  1751,  down  to  the  time  of  institut- 
ing his  suit. 

In  the  case  of  Turberville  v.  Long,  in 
this  court, (b)  the  count  neither  stated  the 
county  in  which  the  land  in  controversy 
lay,  or  that  it  was  within  the  jurisdiction 
of  the  district  court  of  Fredericksburg, 
where  the  suit  was  brought,  and  yet  the 
court  held  the  count  sufficient  to  maintain 
the  action,  and  gave  judgment  accordingly. 

With  respect  to  the  second  point,  it  seems 
attended  with  more  difficulty.  This  court, 
in  the  cases  of  Keel  &  Herbert  v.  Roberts, 
1  Wash.  203,  and  of  Wroe  v.  Washington 
and  others,  1  Wash.  357,  decided  against 
the  doctrine  of  taking  a  bill  of  exceptions 
for  a  demurrer  to  evidence,  and  considered 
the  two  modes  of  proceeding  as  being 
totally  dissimilar;  and  that  the  one  could 
not  answer  the  purposes  of  the  other.  In 
a  demurrer,  the  evidence  is  admitted  to  be 
legal  and  true ;  but  not  sufficient  to  main- 
tain the  issue;  the  whole  evidence  being 
stated  in  the  demurrer,  the  court  may  re- 
fuse to  compel  the  other  party  to  join ;  and 
may  either  direct  the  jury  as  to  the  suffi- 
ciency of  the  evidence,  or,  in  a  clear  case, 
may  leave  the  jury  to  decide  upon  it.  And, 
in  a  doubtful  case,  the  usual  mode  is,  either 
to  withdraw  a  juror,  or  for  the  jury  to  find 
a  verdict,  subject  to  the  opinion  of  the 
court,  upon  the  sufficiency  or  insufficiency 
of  the  evidence  to  maintain  the  issue. 

177  *In  an  exception  to  evidence,  it    is 
denied  to  be  legal,  or  competent,  and, 

therefore,  ought  not  to  be  admitted    to   go 
to  the  jury  for  any  purpose  whatever. 

In  the  case  before  us,  the  exceptions 
seem  vague  and  uncertain ;  they  are,  that 
** the  demandant,  in  deducing  his  title  to 
the  land  in  controversy,  introduced,  as  evi- 
dence, a  decree  of  the  high  court  of  chan- 
cery in  these  words:  ;  and  also  a 
deed  from  Andrew  Ramsey,  in  these  words: 
;  to  the  admission  of  which  the 
tenant's  attorney  objected,  as  the  decree 
was  betwixt  different  parties  (though  not 
named)  from  those  now  in  court;  and  also 
because  it  was  improper,  by  said  decree,  to 
prove  that  Andrew  Ramsey  was  the  heir  at 
law  of  Patrick  Ramsey,  there  being  no 
other  evidence  to  prove  that  fact.  The 
deed  was  also  objected  to,  there  being  no 
evidence  that  a  sale  was  made  in  pursuance 
of  the  decree. 


(a)  Per  Pxndlbton,  President  in  the  case  of  Lee 
V.  Tapscott,  2  Wash.  281.  < 


(b)  8  H.  &  M.  809. 
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Take  the  appellant's  objections  as  excep- 
tions to  the  evidence,  the  question  is, 
whether  the  decree  and  deed  were  admissible 
evidence  to  go  to  the  jnry  for  any  purpose? 
It  seems  to  me  that  they  were  admissible ; 
being  a  link  in  the  chain  by  which  the 
appellee  deduced  his  title  to  the  land  in 
controversy,  from  the  patentee  down  to  the 
commencement  of  his  suit ;  and,  if  they 
prove  Andrew  Ramsey  to  be  the  eldest  son, 
it  appears  to  me  they  also  prove  him  to  be 
the  heir  of  Patrick  Ramsey ;  or  so  they 
style  him  in  the  same  sentence;  and  we 
ought,  I  conceive,  to  reject,  or  take,  the 
whole  together.  The  suit  in  which  the 
decree  is  rendered,  vrks  instituted  by  Alex- 
ander Gordon  against  Andrew  Ramsey,  by 
him  styled  to  be  the  eldest  son  and  heir  at 
law  of  Patrick  Ramsey,  to  be  relieved 
against  his  own  absolute  deed,  executed  to 
the  said  Patrick  Ramsey  the  father;  of 
which  deed  further  notice  will  be  taken  here- 
after. The  time  of  Patrick  Ramsey's  death 
does  not  appear ;  but  I  presume,  from  the 
circumstances   above    stated,  that    it 

178  was  *prior   to    our    act   of   assembly 
directing     the     course    of    descents, 

which  took  effect  on  the  lirst  day  of  Jan- 
uary, 1787. 

Consider  the  objections  as  a  demurrer,  it 
admits  the  evidence  to  be  legal  and  true  in 
all  its  parts;  but  denies  its  sufficiency  to 
prove  the  facts  for  which  it  was  introduced. 
Our  act  of  assembly,  to  simplify  the  pro- 
ceedings in  writs  of  right,  directs  the  form 
of  both  count  and  plea ;  differing  the  pro- 
ceedings from  those  in  England  in  many 
respects;  and  allows  any  matter  to  be 
given  in  evidence  which  might  have  been 
specially  pleaded.  Upon  the  same  principle, 
I  conceive,  the  decree  and  deed  might  have 
been  given  in  evidence  on  the  part  of  the 
demandant,  (which  he  might  in  a  special 
count  have  stated,  as  a  link,  in  tracing  his 
title,  had  not  a  particular  form  been  pre- 
scribed by  the  act  of  assembly. )  The  fact, 
that  Andrew  Ramsey  was  the  heir  of 
Patrick  Ramsey,  seems  the  only  purpose 
for  which  the  proceedings  in  chancery 
need  be  used ;  for  the  deed  from  Gordon  to 
Patrick  Ramsey  being  absolute,  without  a 
defeasance ;  but  for  the  interference  of  the 
court  of  chancery  (which,  from  some  equita- 
ble circumstances,  not  to  us  disclosed,  con- 
siders that  it  should  operate  between  the 
parties  as  a  mortgage)  the  absolute  right 
would  have  descended  to  Patrick  Ramsey *s 
heir,  (unless  otherwise  disposed  of  by  the 
will,)  who  might  have  sold,  and  conveyed, 
to  whomsoever  he  pleased. 

As  to  the  circumstance  of  there  being 
no  direct  proof  that  the  land  was  sold  in 
pursuance  of  the  decree ;  its  being  so  stated 
in  the  deed  from  Andrew  Ramsey  to 
Arnold,  and  that  the  latter  became  the  pur- 
chaser, is  sufficient  evidence  to  satisfy  me 
of  the  fact ;  as  the  former  thereby  devested 
himself  of  all  right  to,  and  interest  in,  the 
premises.  If  the  decree  is  not  evidence, 
why  is  proof  required  that  a  sale  was  made 
in  pursuance  of  it  of  the  land  in  con- 
troversy? the  title  to  which  is  clearly 

179  *deduced     from    the    patentee,    who 
obtained  a   grant    for  the   same  from 

the  crown,  under  the  legal  government,  in 
the   year   1751,  down    to   Patrick  Ramsey, 


in  the  year  1774.  And  none,  I  conceive, 
could  be  interested  in,  or  affected  by,  the 
sale,  except  the  purchaser,  and  those  who 
claimed  under  Patrick  Ramsey,  and  (ex- 
cept the  possession)  not  a  shadow  of  title 
appears  in  the  appellant. 

1  have  still,  however,  some  doubts  on  the 
subject ;  and  it  being  an  invariable  rule  with 
me  never  to  reverse  a  judgment,  or  a  decree, 
unless  thoroughly  convinced  that  it  is 
erroneous,  I  am  of  opinion  that  the  judg- 
ment ought  to  be  affirmed.  But  a  majority 
of  the  court  being  of  a  different  opinion, 
it  is  to  be  reversed,  and  the  cause  remanded 
to  the  superior  county  court  of  Franklin, 
for  a  new  trial  to  be  had  therein. 

Judgment  reversed,  and  new  trial 
granted;  with  a  direction  that,  on  such 
trial,  the  court  do  not  permit  the  decree, 
mentioned  in  the  bill  of  exceptions,  to  be 
given  in  evidence  to  prove  that  Andrew 
Ramsey  was  the  heir  of    Patrick  Ramsey. 


Grantland  v.  Wight. 

Wednesday,  April  8d.  18U. 

I.  Pnbllc  Auction— 5«le  of  Land— Deficiency— Compen. 
Mtion.*- A  piece  of  ffrouad  beiar  sold  at  pablic 
auction,  expressly  according-  to  certain  metes  and 
bounds,  (then  and  there  sbown  to  the  purchaser 
before  he  became  the  hig-hest  bidder,)  be  the  same 
more  or  less;  he  is  not  entitled  to  any  compensa- 
tion for  a  deficiency:  although  the  previous  ad- 
vertisement described  the  tenement  as  containing- 
mere  than  the  actual  quantity:  neither  is  the  case 
varied  by  subsequent  articles  of  agreement  un- 
der seal,  (written  by  the  purchaser,  and  signed  by 
the  vendor,  for  the  purpose  of  binding  the  vendor 
to  make  a  title.)  in  which  the  terms  of  the  sale  are 
referred  to,  bat  the  quantity  of  ground  mentioned 
in  the  advertisement  is  specified,  omitting-  the 
words  "more  or  less."  The  vendor  is  not  pre- 
cluded by  such  articles  from  proving  the  terms  of 
sale  by  parol  testimony. 

9.  Appellate  Practlcet— Correction  of  Brror— in  such 
case,  it  seems,  however,  that  if  the  chancellor  de- 
crees a  compensation  to  the  purchaser,  and  the 
vendordoes  not  appeal,  the  court  of  appeals  will 
not  correct  the  error  to  his  injury,  upon  an  ap- 
peal by  the  other  party. 

3.  Sale  of  Land— Jndffment  for  Purchase  Moneyt— In* 
Janction.$-An  injunction,  to  a  Judgment  for  pur- 
chase-money, ouffht  nbt  to  be  dissolved  until  a 
ffood  and  sufllcient  deed  for  the  land  be  tendered 
by  the  vendor. 

This  was  a  suit  in  the  superior  court  of 
chancery  for  the  Richmond  district,  on  be- 
half of  Michael  Grantland  against  He^ekiah 
L.  Wight,    executor   of   John    Joy,  and    of 

John  Prentis,  deceased,  for  a  title  to 
180      a  tenement,  being  *part    of    a  lot,  in 

the  city  of  Richmond,  sold  at  public 
auction  by  the  said  executor,  and  purchased 


*Saleof  Land— Deficiency— Compensation.— On  this 
subject,  many  notes  have  been  written  in  this  seriea 
of  reports.  See  foot-notes  to  Chinn  v.  Heale,  1  Munf. 
03:  Rierne  v.  Erskine.  6  Leig-h  82:  Key  tons  v.  Braw- 
fords.  5  Leigh  41:  Watson  v.  Hoy.  28  Gratt.  696:  Pen- 
dleton V.  Stewart  5  Call  1:  Quesnel  v.  Woodlief.  (^ 
Call  218:  Jolllfe  v.  Hite,  lCall301:  Blessing  v.  Beattj'. 
1  Rob.  287.  and  other  notes  cited  in  these  notes. 

The  principal  case  was  cited  on  the  subject  in 
Cabell  V.  Roberts.  6  Rand.  583:  Caldwell  v.  Craiff.  21 
Gratt.  132;  Allen  v.  Shriver.  81  Va.  188:  Crislip  v.. 
Cain.  10  W.  Va,  518.  627.  649;  Depue  v.  Sergent,  21  W. 
Va.  883,  838. 

For  sequel  of  principal  case,  see  Grantland  v. 
Wiffht  6  Munf.  29.5.  The  principal  case  is  also  cited 
in  Stockton  v.  Cook.  3  Munf.  74. 

tAppeliate  Practice.— See  monographic  no<0  on  "Ap- 
peal and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Turnpike  Co..  1  Rob.  268. 

tludRments.— See  monographic  note  on  "Judg- 
ments"  appended  to  Smith  v.  Charlton,  7  Gratt. 
425. 

{Injunctions.- See  monographic  note  on  "Injunc- 
tions*' appended  to  Claytor  v.  Anthony,  15  Gratt. 
518. 
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by  the  complainant ;  and  also  for  compensa- 
tion for  a  deficiency  in  the  quantity  of 
g^round.  It  appeared  from  the  bill,  answer, 
and  depositions,  that  the  tenement  was 
advertised,  before  the  sale,  as  containing 
iifty  feet  in  front ;  but  that  on  the  day  of 
sale,  it  being  publicly  suggested  that  it 
did  not  contain  as  much,  the  quantity 
within  certain  metes  and  bounds,  (specially 
shown  to  Grantland,)  be  the  same  more  or 
less,  was  sold  and  purchased  for  the  sum 
of  4421.  10s.  Some  time  after  the  sale, 
when  Grantland  g«ve  his  bond  for  the 
purchase-money,  he  proposed  that  Wi^ht 
bhould  sign  a  memorandum  of  the  agree- 
ment, for  the  purpose  of  binding  him  to 
make  a  title;  to  which  Wight  assented, 
and  accordingly  signed  articles  of  agree- 
ment written  by  Grantland ;  reciting  that 
the  said  Michael  Grantland  having  become 
the  purchaser  '*of  all  that  tenement  on  the 
main  street,  lately  occupied  by  William 
Hodgson,  containing  fifty  feet  front,  and 
running  one  hundred  and  sixty  feet  back, 
and  the  said  Michael  Grantland  having, 
according  to  the  terms  of  the  sale  of  the 
said  property,  given  bond  with  approved 
security  for  the  payment  of  the  purchase- 
money,  to  wit,  the  sum  of  4421.  10s."  &c. 
''The  said  Hezekiah  L.  Wight,  executor  as 
aforesaid,  in  consideration  of  the  premises, 
hath  agreed,"  Ac. 

By  a  survey  made  in  the  cause,  the  tene- 
ment was  ascertained  to  contain  only  forty- 
three  feet  ten  inches  in  front. 

The  late  chancellor  having  granted  the 
plaintiff  an  injunction  to  stay  proceedings 
on  a  judgment  obtained  against  him  on  his 
bond,  dissolved  it,  on  the  final  hearing,  as 
to  3881.  15s.  2d.  and  the  interest  thereupon, 
and  made  it  perpetual  as  to  the  residue  or 
the  principal  and  interest;  decreeing  that 
the  defendant  Hezekiah  L.  Wight  pay  to  the 
plaintiff  the  costs  by  him  expended  in 
181  *pro8ecuting  this  cause ;  but  made  no 
provision  relativje  to  the  title  to  the 
tenement  in  question.  From  this  decree  the 
plaintiff  appealed. 

Hay,  for  the  appellant.  The  decree  is 
evidently  wrong  upon  two  grounds;  Ist. 
The  chancellor  has  erroneously  adopted  the 
standard,  furnished  by  the  price  agreed  on 
for  the  whole,  to  fix  the  compensation  for 
the  part  lost.  (1)  If  a  purchase  (for  ex- 
ample) should  be  for  a  quantity  of  ground 
sufficient  to  build  a  house  on,  the  loss  of 
one  half  of  the  ground  would  be,  obviously, 
more  than  equal  to  half  of  the  price.  The 
value  of  the  damage  sustained  by  the  appel- 
lant ought  to  have  been  ascertained  by  a 
jury. 

2.  The  court  ought  to  have  ended  the  sub- 
ject of  controversy  by  decreeing  a  convey- 
ance on  payment   of   the    purchase-money. 

Copland,  for  the  appellee.  The  decree  is 
erroneous  in  being  more  favourable  to  the 
appellant  than  it  ought  to  have  been. 
There  should  be  no  deduction  from  the  pur- 
chase-money;  the  sale  having  been  made 
according  to  certain  boundaries  marked 
out,  though  the  number  of  feet  and  inches 
was  not   ascertained.     The  writing   which 


(1)  Note.  See  on  this  subject.  1  Munf.  85»— 888:  Hull 
y.  CuDlnffbam's  Ezecator.  aod  ibid.  600;  Hum- 
phrey's Administrator  v.  M'Clenachan's  Adminis- 
trator.—Note  In  Original  Edition. 


he  afterwards  obtained  ought  not  to  put 
him  in  a  better  situation  than  he  was 
entitled  to  according  to  the  terms  of  sale. 
And,  as  to  the  want  of  a  title,  the  payment 
of  the  money  and  delivery  of  the  convey- 
ance ought  to  be  simultaneous  acts. 

Wickham,  in  reply.  Mr.  Copland  admits 
the  agreement,  under  hand  and  seal,  is 
against  him.  This  was  after  the  sale. 
Parol  testimony  could  not  be  admitted 
against  it,  unless  fraud  had  been  proved. 
The  weight  of  such  testimony  may  be  in 
hib  favour;  but  we  (having  the  deed) 

182  *were  not  compelled   to   take   deposi- 
tions to  support    it.     Besides,  a    new 

bargain,  made  after  the  sale,  might  have 
been  the  inducement  to  the  deed. 

Wight  (though  an  executor)  had  a  right 
to  warrant  the  title,  if  he  chose  it ;  and,  in 
this  case,  he  has  agreed  to  make  an  inde- 
feasible title.  Suppose  he  is  unable  to 
make  such  title.  In  no  case,  of  a  suit  in 
equity  for  a  title,  has  it  been  deemed  nec- 
essary for  the  plaintiff  to  tender  the  money. 
The  decree  should  have  been  that  the  in- 
junction be  dissolved  upon  the  defendant's 
depositing  a  conveyance  as  an  escrow. 

Saturday,  April  20th.  The  judges  pro- 
nounced their  opinions. 

JUDGE  CABELL.  The  written  agree- 
ment in  this  case  ought  to  be  considered  as 
referring  to  the  terms  of  the  public  sale, 
and  therefore  the  decree  of  the  chancellor, 
making  a  deduction  from  the  price  for 
which  the  property  was  sold,  at  the  public 
sale,  was  erroneous.  But,  as  the  appellee 
has  not  complained  of  that  deduction,  it 
will  not  now  be  noticed.  The  decree 
appears  also  to  be  erroneous  in  dissolving 
the  injunction  before  the  appellee  had  made 
a  title  to  the  land.  I  am  therefore  of  opin- 
ion that  the  decree  be  reversed,  and  that 
the  cause  be  sent  back  to  the  court  of 
chancery;  that  the  injunction  be  rein- 
stated and  remain  in  full  force  until  a  deed, 
good  and  sufficient  in  the  estimation  of  the 
chancellor,  shall  be  executed,  and  then 
that  it  be  dissolved  as  formerly  directed  by 
the  decree  now  reversed. 

JUDGE  BROOKE.  The  claim  of  the 
appellant  to  a  deduction  from  the  amount 
of  his  bond  appears  to  me  entirely  un- 
founded. The  depositions  concur  in  prov- 
ing the  terms  of  the  sale.  Though  the 
advertisement  described  the  lot  of  ground 
as  containing  fifty  feet  in  front,  yet  the 
depositions  of  the  auctioneer,  and  of 

183  two  other  'witnesses,  prove  expressly 
that  it    was   publicly    proclaimed   by 

the  auctioneer  that  the  lot  was  sold  as  con- 
taining between  forty-four  and  forty-six  feet 
in  front,  more  or  less,  by  metes  and  bounds, 
which  were  specially  shown  to  the.  appel- 
lant. He  does  not  himself,  either  in  his 
original  *or  supplemental  bill,  insinuate  that 
the  articles  of  agreement  were  executed  by 
the  appellee  in  pursuance  of  any  other  con- 
tract or  transaction  than  the  sale ;  nor  is 
there  the  slightest  evidence  to  that  effect  in 
the  record.  I  infer,  therefore,  that  the 
words  **more  or  less.*'  in  the  terms  of  the 
sale,  were  omitted  in  that  instrument  by 
mistake.  The  appellant,  coming  into  a 
court  of  equity  to  ask  relief,  insists  with  a 
bad  grace  on  the  legal  effect  of  a  deed  so 
obtained.     However,  as  the   decree   is   not 
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complained  of  by  the  appellee,  it  will  not 
now  be  corrected  as  to  the  deduction  from 
the  amount  of  the  bond;  but  the  appellant 
was  certainly  entitled  to  a  conveyance  of 
the  property  before  he  paid  the  purchase- 
money;  the  want  of  it  was  the  exclusive 
complaint  in  the  original  bill;  yet  the 
chancellor  has  been  silent  on  that  subject. 
I  am  therefore  of  opinion  that  the  decree  be 
reversed,  the  cause  sent  back,  and  the  in- 
junction reinstated,  until  the  appellee  shall 
tender  a  good  and  sufficient  deed,  in  the 
opinion  of  the  chancellor;  and  then  to  be 
dissolved,  as  before  decreed. 

JUDGE  ROANE.  Nothing  can  be  clearer, 
upon  the  testimony  in  this  case,  than  that 
the  purchase  was  of  the  entire  lot,  by 
specified  metes  and  bounds,  and  that  the 
appellant  was  not  only  publicly  and 
formally  apprized  of  those  terms,  at  the 
time  of  sale,  but  was  also  informed  of  the 
probable  deficiency  by  a  rough  admeasure- 
ment of  the  premises.  These  circum- 
stances are  entirely  competent  to  do  away 
the  effect  of  the  advertisement,  which  rep- 
resented the  lot  as  containing  fifty  feet  in 
front.  If,  therefore,  we  are  authorized  to 
test  this  case  by  the  actual  circumstances 
of  the  contract  on  the  day  of  sale, 
184  the  appellant  *i8  entitled  to  no  abate- 
ment whatever,  from  the  gross  sum 
he  contracted  to  give  for  the  lot. 

We  are  so  authorized,  unless  prevented 
by  the  agreement  of  November  3d,  1801. 
The  bill  states  the  purchase  of  the  lot  at 
public  sale;  and  that  the  appellant  entered 
into  the  agreement,  last  mentioned,  with 
the  appellee ;  and  prays  that  the  said  con- 
tract may  be  carried  into  effect.  It  does 
not  allege  a  rescission  of  the  contract  by 
the  sale  at  auction,  aqd  the  making  a  new 
agreement  by  the  writing  of  November  3d, 
1^1 ;  but,  on  the  contrary,  it  rather  admits 
that  the  original  sale  was  not  rescinded,  by 
stating  the  consummation,  without  also 
averring  the  rescission  of  it.  The  bill,  at 
least,  submits  the  construction  upon  this 
subject  to  the  judgment  of  the  court;  and, 
if  we  were  now  to  decree  that  the  original 
bargain  was  rescinded  and  given  up  on  the 
3d  of  November,  1801,  we  should,  I  think, 
go  beyond  the  allegations  of  the  bill,  and 
take  a  ground  not  taken  by  the  complainant 
himself.  Let  us  now  examine  the  agree- 
ment itself.  The  agreement  does  not 
purport  an  abandonment  of  the  former  con- 
tract; on  the  contrary,  it  recognises  its 
existence,  by  reciting  that  Grantland  had 
become  the  purchaser  of  all  that  tenement, 
Ac.  and  had  given  bond  for  the  payment 
of  the  purchase-money,  according  to  the 
terms  of  the  sale ;  and  by  agreeing  to  make 
him  a  title  to  the  tenement  purchased  as 
aforesaid,  in  consideration  of  the  prem- 
ises, which  premises  are,  his  having 
purchased  the  lot  at  public  sale,  and 
l^iven  bond  for  the  purchase-money  ac- 
cording to  the  terms  of  that  sale.  Thus 
jfar  there  is  not  an  iota  of  the  agree- 
ment which  seems  to  look  towards  a  rescis- 
sion of  the  former  contract,  and  setting  up 
a  new  agreement ;  but  what  is  now  relied 
tipon  is,  that,  in  reciting  the  fact  of  the 
purchase  at  auction,  the  lot  is  said  to  con- 
tain fifty  feet;  and  this  false  recital  is 
supposed  both   to  demolish   and   surrender 


the  contract  on  the  original   purchase,  and 

to      narrow      down      the      effect      of     an 

agreement,  which  was  then    entered 

185  *into  merely  for  the  purpose  of  effec- 
tuating and  finally  settling  the  former 

contract.  The  answers  to  this  idea  are, 
1st.  That  if  the  lot  is,  in  this  part  of  the 
recital,  said  to  contain  fifty  feet  in  front, 
that  recital  also  admits  that  he  purchased 
only  '*all  that  tenement  lately  occupied  by 
W.  Hodgson,**  and  that  this  part  of  the 
recital  will  narrow  and  control  the  effect  of 
the  former;  2dly.  That  this  construction  is 
abundantly  supported  by  the  agreement, 
taken  in  a  general  view  as  aforesaid;  and, 
3dly.  That  a  false  recital  of  a  fact  or  con- 
tract does  not  in  all  cases  amount  to  a 
grant  or  contract.  In  the  case  of  wills  it 
is  clear  that  a  false  recital  does  not  amount 
to  a  devise  ;(a)  and  the  construction,  I  pre- 
sume, will  be  the  same  in  relation  to  a 
grant  or  deed,  unless  the  circumstances  arc 
so  clear  as  to  amount  to  an  admission  to  be 
bound  by  the  fact  or  document  recited,  as 
in  the  case  of  Annandale  v.  Harris,  2  P. 
Wms.  433,  where  a  man  having,  in  a  deed 
poll,  recited  that  he  had  given  a  bond  for 
2,0001.  to  a  woman  whom  he  had  seduced, 
and  the  bond  could  not  be  proved,  it  was 
held  that  the  recital  in  the  deed  was  suffi- 
cient evidence  of  there  having  been  such  a 
bond,  as  it  was  a  confession  by  the  obligor 
himself  under  hand  and  seal,  and  was 
stronger  than  a  verbal  confession.  The 
case  before  us  falls  very  far  short  of  this 
standard;  for  so  far  from  this  recital 
amounting  to  an  agreement  to  warrant  the 
lot  to  contain  fifty  feet,  it  is  not  only  a 
felo  de  se  in  itself  as  aforesaid,  but  the  con- 
verse is  evinced  by  all  the  foregoing  con- 
siderations. I  should  be  entirely  of  this 
opinion,  did  the  parties  in  this  case  stand 
upon  precisely  equal  ground:  but  that  is 
not  the  case ;  for  the  appellee  has  got  the 
law  on  his  side,  and  is  not  to  be  deprived 
of  the  benefit  thereof,  unless  his  adversary 
w'ill  give,  up  his  claim  to  avail  himself  of 
a  trick  practiced  by  him  in  relation  to  an 
immaterial  omission  in  the  recital  of  an 
agreement  written  by  himself. 

As  to  the  proposed  variation  in  the 

186  decree,   nothing    can  *be    more    just 
than  that  a  purchaser  should    not    be 

compelled  to  part  with  the  purchase-money 
until  he  has  obtained. a  title  for  his  land. 
I  concur,  therefore,  in  reversing  the  decree, 
and  in  modelling  it  in  the  manner  proposed 
by  Judge  Brooke. 

Judgment  reversed,  and  ** cause  remanded 
to  the  court  of  chancery,  for  the  injunction 
to  be  reinstated  until  the  appellee  Hezekiah 
L.  Wight  shall  tender  a  good  and  sufficient 
deed  in  the  opinion  of  the  chancellor,  and 
then  to  be  dissolved  as  before  decreed  by 
the  chancellor." 

Monday,  April  22d.  The  judges  (except 
Judge  Brooke)  declared  that,  in  this 
case,  they  did  not  mean  to  decide  the  ques- 
tion generally,  whether,  on  reversing  a 
decree  to  the  injury  of  the  appellant,  the 
court  can  moreover  correct  an  error  operat- 
ing to  the  injury  of  the  appellee,  but  left 
it  open  for  argument  whenever  the  point 
should  again  occur. 

(a)  Bam  field  v.  Popham,  1  P.  Wms.  54,  and  Wriirlit 
V.  Wyvlll,  2  Vent.  66. 
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October  2d,  1811.  The  Court  established 
a  general  rule  on  this  subject,  for  which  see 
1  Munf.  p.  460,  note. 

Saturday,  November  9th.  Copland  re- 
newed a  motion,  formerly  made  by  him,  for 
a  reconsideration  of  this  case.  His  object 
was  to  obtain  a  correction  of  the  error 
which  operated  to  the  injury  of  the  appel- 
lee. 

Cur.  adv.  vult. 

Monday,  November  11th.  The  president 
reported  that,  on  reconsidering  the  case, 
the  court  saw  no  good  ground  for  disturbing 
the  decree  entered  the   20th    of    April  last. 
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*  Jones  V.  Robertson. 

Thursday,  April  4th.  1811. 


I.   D0Ml  of  aift— Mistake— Fraud  —  evidence.*— What 

evidence  of  clrcamstances  prior  and  subsequent  to 
the  date  of  a  deed  of  ffitt.  are  sufficient  to  Ret  it 
aside,  on  the  ground  of  mistake  on  the  part  of  the 
donor,  and  fraud  on  the  part  of  the  writer. 
a.  Seme— Seme -5MDe— Seme— Declarations  of  Donor,  t 
—Proof  of  sabsequent  declarations  and  acts  of  the 
donor,  (though  not  admissible  taken  singly,)  may 
be  received  (under  total  absence  of  testimony  ap- 
plying to  the  time  of  the  contract  and  In  connec- 
tion with  corroborating  circumstances)  to  show 
that  the  wrltlnir  was  misunderstood,  or  misrepre- 
sented at  the  time  of  signature. 

This  was  a  suit  in  chancery,  in  the 
county  court  of  Nottoway,  on  behalf  of 
Mary  Robertson,  (otherwise  called  Wilkin- 
son,) against  Richard  Jones,  jun.  and 
others;  for  the  purpose  of  annulling,  on 
the  ground  of  fraud,  a  deed  of  gift  exe- 
cuted, by  the  plaintiff,  to  the  said  Jones  as 
trustee  for  the  other  defendants,  which,  on 
his  motion,  had  been  duly  recorded. 

The  plaintiff  in  her  will  alleged  that  she 
called  on  the  said  Richard  Jones,  jun.  to 
write  her  last  will  and  testament;  that, 
accordingly,  he  came  to  her  house,  (as  she 
expected,  to  do  the  same, )  but  wrote  an 
instrument,  which  she,  then,  and  until  very 
lately,  thought  was  a  will,  and  signed  and 
sealed  as  such  in  due  form;  but,  to  her 
utter  astonishment,  and  contrary  to  good 
faith,  he  fraudulently  wrote  what  he  termed 
a  deed  of  gift,  constituting  sundry  persons, 
(some  of  whom  were  his  own  children,) 
who  were  all  absent,  and  totally  unac- 
quainted with  the  circumstances,  parties 
thereto,  and  making  himself  trustee  for 
their  benefit;  that  the  said  deed  was  ex- 
ecuted without  any  consideration,  and  her 
property  thereby  extorted  from  her,  in  a 
manner  by  which  she  never  had  the  smallest 
intention  of  conveying  it;  and  that  the 
distribution,  as  therein  made,  was  not 
agreeable  to  her   intentions  even  by    will. 

The  defendant,  Richard  Jones,  jun.  in 
his  answer,  among  other  allegations,  said 
'^that  he  received  a  message  from  the  com- 
plainant, some  time  prior  to  the  date  of 
the  deed,  to  come  to  her  house,  in  order  to 
do  some  writing  for  her,  relative  to  the  dis- 


*Deed    of    Qlft  —  Mistake  —  Fraud  —  evidence.— See 

monographic  not0  on  "Gifts**  appended  to  Barker  v. 
Barker.  2  Qratt  344;  monosrraphlc  note  on  "Deeds" 
appended  to  Fiott  v.  Com..  12  Gratt  564:  mono- 
graphic not  0  on  "Fraud"  appended  to  Montgomery 
V.  Rose.  1  Pat.  &  H.  5:  monographic  noU  on  "Evi- 
dence" appended  to  Lee  v.  Tapscott,  2  Wash.  276. 

tDeeds— Evidence— Declarations  of  Orantor.— Parol 
declarations  of  a  grantor  previous  to  the  execution 
of  a  deed,  and  at  the  very  moment  of  ezecntingr  it, 
are  admissible  to  explain  the  intention  with  which 
it  was  made.  Land  v.  Jeffries,  5  Rand.  211,  214.  citln? 
the  principal  case. 


tribution  of  her  estate;  that  he  went, 
agreeably  to  her  request,  in  some  short 
time;  and,  after  being  there,  was  in- 
formed bj  her  that  she  wished  to  give  her 
estate  to  her  children  in  a  different  manner 
from  that    in    which    she  had  willed 

188  *it  some  time  before,  and  declared  that 
she  did  not  think  she  was  in  her  per- 
fect senses  at  the  time  she  made  the  said 
will,  as  she  had  done  so  much  injustice  to 
her  daughter  and  daughter's  children. 
This  respondent  then  asked  her  to  inform 
him  in  what  manner  she  wished  to  give  her 
estate,  and  he  would  take  a  memorandunt 
of  it,  and  draw  a  deed  of  gift  for  her, 
agreeably  to  the  memorandum,  and  would^ 
on  the  day  mentioned  in  the  said  deed, 
come  to  her  house  with  it,  and  bring  wit- 
nesses to  attest  it.  He  accordingly  went 
the  day  appointed,  which  was  the  day  the 
said  deed  bears  date,  and  carried  with  him 
W.  Peter  Robertson,  William  Jones  and 
Daniel  Robertson.  After  being  there  some 
short  time,  the  aforesaid  witnesses  left  the 
room,  in  order  that  she  might  read  the 
deed,  and  make  herself  acquainted  with  it» 
contents.  This  respondent  offered  her  the 
deed  of  gift,  on  the  witnesses'  going  out. 
and,  at  the  time,  called  it  a  deed  of 
gift.  She  requested  him  to  read  it  to  her, 
which  he  did:  she  said  it  was  right:  he 
then  asked  her  to  read  it  herself  also,  aa 
she  could  read  his  writing  very  well.  She 
did  so,  and  a  second  time  said  it  was  right ; 
and  then  requested  this  respondent  not  to 
say  anything  to  her  children  about  the  deed 
of  gift,  and  also  to  ask  the  witnesses  not  to 
mention  it;  for,  if  it  was  known  to  her 
children  in  what  manner  she  had  given 
her  estate,  some  of  them  would  plague  her 
to  death  about  it.  The  witnesses  were  then 
asked  to  come  into  the  room,  where  she 
signed,  sealed  and  acknowledged  her  hand 
and  seal;  and  being  asked  by  this  re* 
spondent  if  she  also  delivered  it  as  her  act 
and  deed,  she  replied  she  did.  The  wit- 
nesses then  attested  it  in  her  presence. 
And  this  is  the  fraudulent  manner  by 
which  the  deed  aforesaid  was  obtained.  Aa 
to  her  directing  this  respondent  to  write  a 
will,  at  the  time  he  went  to  the  house  at 
her  request;  he  positively  denies  receiving 
any  such  instructions  from  her,  or  as  to 
what  kind  of  instrument  he  was    to    write  ; 

but  she  wished  to  give    her   property 

189  in  the  manner    stated  *in    the   deed, 
and  asked  him  to  do  the    writing    for 

her ;  he  informed  her  he  would  draw  a  deed 
of  gift,  which  he  did,  and  presented  it  to 
her  at  the  time  aforesaid,  by  which  name 
he  then  and  at  all  other  times  called  it ;  and 
at  no  time  of  the  business  was  ever  a  will 
mentioned  by  him,  or  the  complainant,  aa 
he  recollects,  except  the  one  she  com- 
plained of." 

The  other  defendants,  by  their  answers, 
denied  any  knowledge  of  the  fraud  alleged, 
and  insisted  upon  their  rights  under  the 
deed. 

A  witness  proved  that  Mrs.  Comer,  (one 
of  those  defendants, )  on  hearing  a  person 
say  that  he  firmly  believed  the  complainant 
thought,  at  the  time  she  executed  a  certain 
instrument  of  writing  called  a  deed  of  gift, 
(now  the  subject  of  controversy  between 
the  parties,)  that  she  had   only   executed  a 
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will,  replied  "that  she  believed  so  too,  be- 
canae  her  mother  (the  complainant)  at  that 
time  desired  her  to  request  Mr.  Comer  to 
go  to  Major  Jones,  and  ask  him  to  make  or 
alter  her  will ;  which  measas^e  she  accord^ 
inffly  delivered  to  Mr.  Comer,  who  went  to 
Major  Jones.*'  Two  of  the  sabscribins 
witnesses  to  the  d^ed  stated  the  circum- 
stances relating  to  its  execution  much  in 
the  same  manner  as  set  forth  in  Richard 
Jones's  answer;  but  neither  of  them  swore 
that  Mrs.  Robertson  actually  read,  or  heard 
it  read ;  or  that  it  w&s  called  a  deed  of  gift 
in  her  presence. 

It  was  also  proved,  that  the  complainant 
appeared  much  astonished  at  being  in- 
formed that  the  writing  she  had  executed 
was  a  deed;  declaring  that  she  had  never 
executed  but  one  instrument  respecting  the 
distribution  of  her  estate;  and  that  was  a 
will ;  and  a  farther  circumstance  was  in 
evidence ;  that  she  had  made  another  will, 
after  the  date  of  the  writing  in  question. 
One  of  the  subscribing  witnesses  deposed 
that  the  defendant  observed  to  them,  as 
they  went  to  the  house  of  the  complainant, 
that  he  must   enjoin    them  to  secrecy 

190  by  her  request ;  *but  that  witness  did 
not  hear  the  complainant  make  such 

a  request. 

The  deed  exhibited  purported  to  be  a  con- 
veyance of  the  whole  of  the  complainant's 
estate,  *'both  real  and  personal,  and  of 
every  denomination  whatsoever,"  to  be 
possessed  and  enjoyed  by  the.  donees,  after 
her  death ;  reserving  the  full  possession  and 
enjoyment  to  herself  for  life. 

The  county  court  was  of  opinion  that  the 
deed  was  executed,  under  circumstances  of 
mistake  and  misapprehension,  on  the  part 
of  the  plaintiff,  and  of  fraud  on  the  part  of 
the  defendant  Richard  Jones ;  and  that,  as 
the  complainant  intended  only  to  make  a 
will,  the  said  deed  is  revocable  as  other 
wills  are.  The  court,  therefore,  adjudged 
the  deed  aforesaid  null  and  void,  and  de- 
creed that  it  be  set  aside  accordingly. 

Upon  an  appeal  to  the  superior  court  of 
chancery  for  the  Richmond  district,  the 
late  chancellor  affirmed  this  decree ;  where- 
upon Richard  Jones  appealed,  again,  to 
this  court. 

Call,  for  the  appellant. 

Hay,  for  the  appellee. 

The  next  day  after  the  argument,  the 
judges  pronounced  their  opinions. 

JUDGE  CABBLIr.  The  appellee  having 
made  her  will,  and  becoming  dissatisfied 
with  some  of  its  arrangements,  was  de- 
sirous to  change  the  particular  distribution 
of  her  property,  but  not  to  change  the 
nature  of  the  instrument  by  which  it  had 
been  made ;  and,  independently  of  all  other 
evidence  in  the  cause,  the  answer  of  the 
appellant  incontestably  proves,  that  he 
received  no  instructions  to  prepare  a  deed. 
The  appellee  still  wished  to  make  a  will, 
although   different  in  its  dispositions 

191  from  the  one  *she  had    before  made; 
and  she  executed  the  deed  prepared  by 

the  appellee,  without  a  knowledge  of  its 
real  nature,  and  in  the  belief  that  it  was 
a  will.  This  case  is  not  analogous  to  that 
of  ConoUy  v.  Lord  Howe,  and  the  Countess 
of  Buckinghamshire  v.  Conolly.(a)     There 


the  only  evidence  relied  upon,  to  defeat  the 
deed,  was  the  subsequent  declarations  of  the 
grantor  that  she  had  been  imposed  upon ; 
and  it  was  very  properly  rejected,  partic* 
ularly  when  opposed,  as  it  was,  by  other  dec- 
larations of  the  same  person'made  before  the 
execution  of  the  deed,  and  calculated,  from 
their  nature,  to  produce  a  very  different 
effect.  The  case  now  before  the  court  bears 
a  much  nearer  resemblance,  in  many  of  its 
circumstances,  to  the  case  of  Wilkinson 
V.  Brayfield,  and  Woodhouse  v.  Brayfield. 
(b)  There ''the  defendant  Brayfield  had, 
by  means  of  an  attorney,  prevailed  on 
Elizabeth  Corie  to  levy  a  line  of  some 
houses;  and  to  execute  a  deed  leading  the 
uses  thereof  to  Brayfield  and  his  heirs;  and 
it  was  proved  that  she,  at  the  time  of 
levying  the  fine,  declared  she  must  make 
use  of  some  triend's  name  in  trust ;  and 
afterwards,  by  will,  declared  she  had  levied 
such  fine  only  in  trust,  and  the  better  to 
enable  her  to  dispose  of  the  estate ;  and 
thereby  devised  it  to  Wilkinson  and  his 
heirs,  subject  to  the  payment  of  her  debts ; 
and,  although  Brayfield  proved  a  great 
familiarity  and  friendship  between  them, 
and  that  she  had  declared  he  should  have 
her  estate;  yet,  it  was  decreed,  not  only 
that  the  estate  should  be  liable  to  the 
creditors'  debts,  but  that  Brayfield  should 
convey  the  estate  to  the  devisee  Wilkin- 
son and  his  heirs." 

On  a  full  view  of  all  the  circumstances 
of  the  case  now  to  be  decided,  I  am  com- 
pelled to  believe  that  the  deed  sought  to 
be  set  aside  was  executed  through  mistake 
on  the  part  of  the  appellee,  and  obtained 
by  fraud  on  the  part  of  the  appellant.  I 
am  therefore  for  affirming  the  decree  of 
the  chancellor. 

JUDGE  ROANE.  The  appellant 
192  admits  in  his  answer  *that  he  was 
sent  for  by  the  appellee  to  do  some 
writing  for  her,  and  that  she  told  him 
when  he  went  to  her  that  she  wished  to 
give  her  estate  to  her  children  in  a  different 
manner  from  what  she  had  before  done 
by  her  will.  This  ^'different  manner," 
standing  singly,  would  be  taken  to  relate, 
rather  to  a  varying  disposition  of  her  prop- 
erty, than  to  a  change  of  the  nature  of  the 
instrument  by  which  that  alteration  was 
to  be  effected;  and  the  **writing,"  which 
the  appellant  says  he  was  requested  to  do, 
does  by  no  means  necessarily  import  that  it 
was  to  be  by  deed.  Standing,  therefore, 
solely  on  the  admission  of  the  appellant  in 
his  answer,  it  does  not  appear  that  the  ap- 
pellee contemplated  a  deed  in  the  origm 
of  this  business;  it  is  admitted,  on  the  con- 
trary, by  the  appellant,  that  the  idea  of 
a  deed  was  first  started  by  himself.  This 
statement  is  fully  corroborated  by  other  tes- 
timony showing  that  the  appellee  only 
contemplated  a  will,  and  was  much  sur- 
prised to  find  that  a  deed,  instead  of  a  will, 
had  been  executed  by  her.  The  testimony 
as  to  the  surprise  is  very  strong ;  and,  there- 
fore, I  infer  that,  both  before  and  after 
the  deed  was  executed,  nothing  but  a  will 
was  contemplated  by  the  appellee.  If,  at 
an  intermediate  time,  viz.  that  of  the  exe- 
cution of  the  deed,  the  appellee  deliberately 
changed  her   mind    in  this  particular,  the 


(a)  5Ve8.Jun.70a 
V  R,  2  Munf— 24 


(b)  9yern.807. 
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appellant  must  regret  his  own  indiscretion 
in  sending*  out  the  witnesses  who  might 
have  proved  it.  This  case,  therefore, 
seems  analogous  to  the  case  cited  from  2 
Vern.  303,  merely  giving  to  the  previous 
declarations  in  this  case  the  effect  of 
cotemporaneous  ones,  under  a  total  ab- 
sence of  testimony  as  applying  to  the  time 
of  the  contract.  The  declarations  in  the 
case  before  us  are  very  strong  to  import 
a  surprise  on  the  part  of  the  appellee,  and  it 
is  proved  (to  make  the  case  stronger)  that 
Mrs.  Comer  had  acknowledged  that  the 
appellee  sent  a  request  to  Mr.  Jones  to 
come  and  make  her  will.  On  the  ground 
of  these  declarations,  therefore,    under  all 

the  circumstances  of  the  case,  and 
193      without  giving  anv  opinion  upon  *the 

competency  of  subsequent  declara- 
tions, abstractedly  taken,  to  fix  a  fraud  on 
the  appellant,  I  am  of  opinion  that  both  de- 
crees are  correct,  and  ought  to  be  affirmed. 
JUDGE  FLEMING  concurred,  and  both 
decrees  were  affirmed  by  the  unanimous 
opinion  of  the  court. 


Cave  V.  Shelor  and  Wife. 

Thursday,  April  4tli,  1811. 

Slander*  —  Declaration  —  Averments.  — lo  an  action 
of  slander,  au  averment  In  tbe  declaration 
that  the  slanderous  words  were  spoken  "of  or 
concerninffd)  the  plaintiff."  or  **ln  some  conversa- 
tion or  colloquium  respectinir  him."  is  essentially 
necessary,  unless  the  words,  by  fair  construction, 
in  themselves  plainly  and  necessarily  relate  to 
the  plaintiff.  (2) 

In  an  action  for  slander  in  the  county 
court  of  Orange,  **Ann  Cave  complains  of 
John  Shelor  and  Nancy  his  wife,  in  cus- 
tody, &c.  for  this,  to  wit,  that  whereas  the 
plaintiff  is  a  virtuous  woman,  and  of  this 
the  whole  neighbourhood  was  well  advised ; 
the  defendant  Nancy,  well  knowing  the 
premises,  but,  in  the  wickedness  and  abomi- 
nation of  her  heart,  maliciously  intending 
to  deprive  the  plaintiff  pf  the  only  thing 
upon  earth  to  her  dear  and    interesting,    a 

fair  reputation,  did,  on  the day  of , 

in  the  year ,  with  an  audible   voice,  iq 

the  hearing  of  very  many  respectable  peo- 
ple, pronounce  these  false,  slanderous  and 
evil  disposed  words,  to  wit,  that  the  negro 
man  Humphrey  was  as  great  as  her  hus- 
band had  been  with  her,  or  words  to  that 
amount,  meaning  they  had  such  intercourse 
as  man  and  wife  have  when  they  get  chil- 
dren, whereby  the  plaintiff's  reputation 
became  blackened,  and  ruined  by  these  as- 
persions, to  her  great  and  manifold 
194  damage,  to  the  amount  of  *500  dol- 
lars." Plea,  not  guilty.  Verdict  and 
judgment  for  the  plaintiff  for  421.  damages 
and  coats. 

An  appeal  being  taken  to  the  district 
court  of  Fredericksburg,  the  judgment  was 
reversed,  upon  the  ground  that  the  declara- 


*The  principal  case  is  cited  In  Harman  v.  Cundiff, 
82  Va.  249.  a  case  of  slander. 

(1)  Note.  SeeCro.  Jac.  126;  2Stra.0S4;  Lowfleldv. 
Bancroft,  1  Saund.  248,  a. 

(2)  Note.  See  1  T.  R.  146,  Spiers  v.  Parker,  In 
which  BULLER,  J.,  said,  "After  verdict  nothlniris  to 
be  presumed  but  what  is  expressly  stated  in  the 
declaration,  and  is  necessarily  implied  from  those 
facts  which  are  stated. "  See,  also.  2  Douff.  688. 
Rushton  V.  Aspinall.  1  Call.  99,  Chichester  v.  Vass, 
and  1  Call.  250-267,  Fulffham  v.  Llphtfoot— Note  in 
Orlffinal  Edition. 


tion  was  not  sufficient  to  maintain  the  ac- 
tion; whereupon  the  plaintiff  appealed  to 
this  court. 

Hay,  for  the  appellant. 

Botts,  for  the  appellee. 

Saturday,  April  6th.  The  judges  pro- 
nounced their  opinions. 

JUDGK  ROANE.  The  just  principle  laid 
down  by  this  court  in  the  case  of  Hoyle  v. 
Young,  1  Wash.  152,  that  words  should  be 
understood  by  the  courts  in  the  sense  in 
which  they  would  be  understood  by  the  by- 
standers, notwithstanding  there  may  be  a 
possible  sense  in  which  they  may  be  es- 
teemed innocent,  is  sufficient  to  overrule 
all  the  exceptions  taken  to  the  declaration 
in  question  in  the  appellee's  statement. 
But  there  is  a  fatal  defect  in  the  declara- 
tion ;  that  is,  that  it  is  not  averred  that  tbe 
slanderous  words  were  spoken  of  or  concern- 
ing the  plaintiff,  or  that  they  were  spoken 
in  any  conversation  or  colloquium  respect- 
ing her :  nor  do  the  words  charged  clearly 
import,  in  themselves,  that  they  at  all  re- 
lated to  the  plaintiff. (a) 

The  case  deduced  from  the  declaration  is, 
therefore,  no  more  than  this,  that  the  de- 
fendants, well  knowing  the  plaintiff  to  be 
a  virtuous  woman,  and  intending  to  deprive 
her  of  her  reputation,  did,  in  the  hearing  of 
many  persons^  pronounce  words  which  may 
as  well  relate  to  any  other  person  as  to  tbe 
plaintiff;  for  any  thing  which  is  averred  in 
the  declaration,  or  any  thing  deducible  from 
the  words  which  are  specified,  in  them- 
selves. We  cannot  sustain  thisdecla- 
195  ration,  therefore,  unless  we  are  *pre- 
pared  to  say  that  A.  may  maintain 
an  action  of  slander  for  words  spoken  of, 
or  applied  to,  B.,  and  which  do  not,  in 
themselves,  plainly  and  necessarily  relate 
to  A. 

On  this  ground  I  am  for  affirming  the 
judgment. 

JUDGE  CABELL.  The  words  laid  in 
the  declaration,  not  being  charged  to  have 
been  spoken  of  or  concerning  the  plaintiff, 
and  there  being  nothing  which  can  by  fair 
construction  apply  them  to  her,  I  think  the 
declaration  incurably  defective,  and  not 
sufficient  to  support  the  action.  I  am  there- 
fore for  affirming  the  judgment  of  the  dis- 
trict court.  In  giving  this  opinion, 
however,  I  wish  it  to  be  distinctly  under- 
stood, that  I  do  not  mean  to  impugn  the 
principle  established  in  the  case  of  Hoyle 
V.  Young,  1  Wash.  150. 

JUDGE  FLEMING  was  of  opinion  that 
the  declaration  was  incurably  defective. 

The  judgment  of  the  district  court  was, 
therefore,  unanimously  affirmed. 


Corn  well  v.  Truss. 

March.  1811. 

Detinue -Several     Chatteb—Jolnt     Aasesfmeirt.*— in 

detinue  for  several  slaves.  If  their  valne  be  joinUy 
assessed  in  the  verdict.  Judgment  ouffht  not  to  be 
entered,  but  a  writ  of  inquiry  to  ascertain  their 
respective  values  should  be  awarded. 

In  an  action  of  detinue  in  the  district 
court  of  Suffolk,  for  several  slaves,  a  ver- 
dict was  found  for  the  plaintiff,  and  a  gross 


(a)  8  Bac.  Abr.  Gwill.  edit  244. 
♦See  monogrraphlc  note  on  "Detinue  and  Replevin'* 
appended  to  Hunt  v.  Martin,  8  Gratt  678. 
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sum  assessed  as  their  joint  value.  Judg- 
ment was  entered  accordingly,  to  which  a 
writ  of  supersedeas  was  granted  by  a  judge 
of  this  court,  in  conformity  with  the  case 
of  Higgenbotham  ▼.  Rucker,  2  Call,  313. 
Wickham,  for  the  plaintiff  in  error. 
Call,  for  the  defendant. 

196  *The  Court  reversed  the  judgment, 
and  remanded  the  cause  to  the  supe- 
rior court  of  Nansemond  county,  for  a  writ 
of  inquiry  to  be  awarded,  to  ascertain  the 
separate  prices  of  the  slaves;  and  there- 
upon for  judgment  to  be  entered  in  favour 
of  Truss,  the  original  plaintiff,  for  the  said 
slaves,  or  their  respective  prices,  and  the 
costs.  _j 

Lambert  v.  Nanny. 

Tuesday,  April  0th,  1811. 

•.  Deed  of  Tmst^-Bqultable  Title  to  Land.— A  debtor, 
boldlng-  an  eqtdtable  title  to  land,  may  convey  it. 
by  deed  of  tmst,  to  secure  a  creditor;  and  a  court 
of  eqnity,  on  a  bill  exhibited  by  the  cestny  que 
trust,  will  compel  another  creditor  who.  with 
notice  of  such  deed,  (though  not  recorded.)  has 
obtained  a  conveyance  of  the  leffal  title,  by  means 
ot  an  order  from  the  debtor)  to  convey  such  leffal 
title  to  the  trustee,  for  the  purpose  of  applying  it 
to  the  object  of  the  trust 

a.  Same— Same— Notice.— In  such  case,  the  notice  is 
bindinir,  if  received  at  any  time  before  the  con- 
veyance. 

See  Blair  v.  Owles.  1  Munf.  88.  and  Hoover  v.  Don- 
ally,  8  H.  &  Ai.  816,  to  the  same  effect 

3.  Seme— Sane— Salt  In  Equity— Parties. t— A  debtor. 
holding  an  equitable  title  to  land,  having  conveyed 
It  by  deed  of  trust  to  secure  a  creditor,  and  hav- 
ing- afterwards  caused  a  conveyance  of  the  le^ral 
title  to  be  made  to  another  creditor,  who  had 
notice  of  the  prior  deed,  need  not  be  a  party  to  a 
bill  in  equity  exhibited  by  the  cestuy  que  trust  to 
compel  a  conveyance  of  the  legal  title,  and  per- 
formance of  the  trust 

The  appellee  being  a  creditor  of  a  cer- 
tain John  Quinn  to  the  amount  of  1601. 
178.  6  l-2d.,  and  also  bound  as  his  se- 
curity in  two  bonds,  one  to  Andrew  Ken- 
nedy for  391  dollars  and  72  cents,  and 
another  to  David  M*Cormack  for  333  1-3 
dollars,  the  said  John  Quinn,  for  the  put- 
pose  of  securing  the  payment  of  the 
-first-mentioned  sum,  and  indemnifying 
the  appellee  as  his  security,  on  the  19th 
<lay  of  July,  1798,  executed  a  trust  deed 
to  a  certain  William  Graham,  as  trustee, 
conveying  to  him  (besides  many  articles  of 
personal  property)  a  house  and  lot  in  the 
town  of  Liberty,  which  Quinn  had  pur- 
chased of  a  certain  John  Iiynch  and  paid 
for,  but  without  receiving  a  conveyance, 
or  any  note  or  memorandum  in  writing  of 
the  contract.  (1)  The  trust  deed  from 
Quinn  to  Graham  for  Nanny's  benefit,  was 
proven,  by  two  of  the  three  subscrib- 
ing     witnesses       thereto,      in      the 

197  *county  court  of  Bedford,  on  the  24th 
day   of  July,  1798,    but    was    not   re- 
corded. 

On  the  6th.  day  of  May,  1799,    the  appel- 


•Deeds  ol  Trust— See  monofirraphlc  not4  on  "Deeds 
of  Trust"  appended  to  Cadwallader  v.  Mason,  Wythe 
188. 

tSolt  in  Bqaity— Parties —The  principal  case  was 
cited  in  Bock  v.  Pennybacker,  4  Leiffh  9. 

(1)  Note.  The  statute  of  fraud  was  not  pleaded  in 
this  ca«e,  nor  in  any  way  relied  upon.  In  the  deed 
L«ambert  admitted  the  validity  of  the  con  tract  be- 
twefen  Quinn  and  Lynch,  because  he  claimed  under 
it  himself.  That  the  statute  does  not  apply  in  equity 
where  the  parties  admit  tbe  contract  and  do  oot 
Insist  apon  the  statute;  see  1  Fonb.  b.  1,  c.  8.  s.  8.  and 
the  notes  thereto:  and  8  H.  &  M.  182.  part  of  Judge 
TucKSB*B  opinion  in  Arffenbrigrht  v.  Campbell  and 
Wife.— Note  in  Original  Edition. 


lant,  George  Lambert,  who  was  also. a  cred- 
itor of  Quinn,  obtained  a  written  order 
from  him  to  Lynch,  in  whom  the  lep^al  title 
was,  directin(f  him  to  convey  the  said  house 
and  lot  to  the  appellant;  which  was  accord- 
ingly done  by  deed,  bearing  date  the  13th 
day  of  July  1799,  and  duly  proved  and  ad- 
mitted to  record  on  the  22d  of  the  same 
month.  Whereupon  Nanny  the  appellee 
filed  his  bill  in  chancery  in  the  county 
court  of  Bedford  against  George  Lambert 
and  William  Graham,  (the  trustee,)  to 
compel  a  conveyance  from  the  former,  and 
a  due  execution  of  the  trust  by  the  latter. 
The  bill  stated  that  the  plaintiff  had  been 
compelled  to  pay  the  debts  for  which  he 
was  bound  as  security  for  the   said   Quinn. 

The  answer  of  Lambert  denied  that  he 
had  any  knowledge  of  the  plaintiff's  claim 
at  the  time  he  received  the  conveyance 
from  Lynch;  but  the  contrary  was  fully 
proved  by  depositions,  showing  that,  al- 
though he  might  have  known  nothing  of 
the  trust  deed  when  he  made  the  arrange- 
ment with,  and  obtained  the  order  from, 
Quinn,  he  was  fully  apprized  of  it  before 
he  received  the  conveyance  from  Lynch. 

The  county  court  was  of  opinion  '^that 
John  Quinn  had  the  power  and  did  convey 
the  lot,  in  the  town  of  Liberty,  in  the  pro- 
ceedings mentioned,  by  the  trust  deed  to 
Graham;  and  that  the  defendant  George 
Lambert  purchased  the  same,  subject  to  the 
equity  of  the  said  conveyance."  It  was 
therefore  adjudged,  ordered,  and  decreed, 
that  the  said  Lambert  (having  received  the 
legal  title  from  Lynch)  do  convey  the  same 
to  the  said  William  Graham,  the  trustee 
aforesaid;  that  he  the  said  trustee  proceed 
to  sell  the  said  lot,  with  its  appurtenances, 
under  the  limitations  in  the  said  trust  deed; 
and  that  the  said  Lambert  pay  to  the  com- 
plainant his  costs. 
198  *Upon    an   appeal,   this  decree  was 

affirmed  by  the  superior  court  of 
chancery  for  the  Richmond  district ;  where- 
upon the  appellant  again  appealed. 

Wickham,  for  the  appellant,  made  three 
points. 

1st.  Proper  parties  to  the  suit  were  want- 
ing. Quinn  is  materially  interested.  The 
debts  for  which  the  deed  of  trust  was  given 
may  have  been  satisfied,  and  he  may  have 
the  evidences  of  payment.  He  ought,  there- 
fore, to  be  a  party,  to  afford  him  an  oppor- 
tunity of  showing  this,  and  of  thereby 
protecting  himself  from  Lambert's  claim : 
for  if  Lambert  loses  the  land,  Quinn  is  re- 
sponsible to  him.  Kennedy  and  M'Cor- 
mack,  the  creditors  mentioned  in  the  deed 
of  trust,  should  have  been  parties  also;  be- 
cause the  money  due  to  them  may  not  have 
been  paid. 

In  support  of  this  point,  Mr.  Wickham 
cited  Harrison  v.  Harrison,  1  Call,  428; 
Hoover  v.  Donally,  3  H.  A  M.  316;  Wag- 
goner V.  Gray,  2  H.  A  M.  603;  Cooper's 
Eq.  PI.  33—37;  Wyatt's  Pr.  Reg.  299;  Call 
V.  Scott,  MS. 

2d.  Admitting  that  Lambert  had  notice 
of  the  claim  of  Nanny  before  he  obtained 
the  legal  title,  he  had  no  such  notice  before 
he  made  his  arrangement  with  Quinn.  His 
ca«e,  therefore,  resembles  that  of  a  subse- 
quent mortgagee,  not  having  notice  of  a 
prior  mortgage,  and  afterwards  purchasing 
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m  mortgage  inrecedent  to  both;  in  which 
case  the  rule  is  established  that  the  last 
mortgagee  shall  hold  the  laud  till  he  be  sat- 
isfied what  is  dae  upon  both  securities; 
tnoogh  he  had  notice  of  the  intervening. 
before  his  purchase  of  the  prior  mortgage. 
5  Bac.  55,  (Gwill.  edit.)  A  subsequent 
purchaser  (though  without  deed)  stands  on 
the  same  footing  as  a  subsequent  mort- 
gagee.    Ibid.  57. 

3d.  If  Lambert  cannot  protect  himself  as 
a  purchaser  without  notice,  he  is  en- 
titled as  a  creditor ;  the  deed  of  trust  hav- 
ing never  been  recorded,  (a)  The 
199  clause  in  the  *act  of  assembly  makes 
a  deed  not  recorded,  void  against 
**anjr  creditor,"  whether  with  notice  or 
without. 

Samuel  Taylor  and  Munford,  contra,  Ist. 
There  was  no  necessity  to  make  Quinn  a 
party ;  because,  with  respect  to  the  subject 
in  controversy,  he  stands  indifferent  be- 
tween the  present  parties ;  it  being  certain 
that  the  property  in  dispute  is  liable  to  one 
or  the  other;  and  the  only  question  being 
which  of  them  has  the  preference ;  a  point 
in  which  he  is  not  interested.  Qulnn  is 
responsible,  indeed,  if  Lambert  loses  the 
land :  but  he  is  equally  so  if  Nanny  should 
lose  it.  And  should  he  prove  that  Nanny's 
deed  of  trust  was  sati&fied,  he  would  not  be 
benefited ;  for  the  only  effect  would  be  to 
remove  an  obstacle  to  I/ambert's  title.  If 
Lambert  wished  the  assistance  of  Quinn  to 
defeat  the  plaintiff,  he  might  have  taken 
his  deposition,  or  filed  a  cross-bill,  and  made 
him  a  party ;  Nanny  was  not  bound  to  do 
so,  since  he  wanted  no  decree  against 
Quinn,  but  against  the  property  only. 

Neither  was  there  any  necessity  to  make 
Kennedy  and  M'Cormack  parties.  If  Nanny 
has  not  paid  them  the  debts  for  which  he 
was  surety,  they  have  still  their  remedy 
against  him. 

2d.  Lambert  was  a  purchaser  with  full 
notice  of  Nanny's  equitable  title;  it  being 
in  proof  that  he  had  such  notice  before  he 
obtained  the  <;onveyance.(b) 

3d.  The  act  of  assembly  relating  to  deeds 
not  recorded  does  not  apply ;  for  Nanny  and 
Lambert  are  both  creditors  of  Quinn ;  and 
Nanny  has  the  preference  in  equity,  by 
virtue  of  his  prior  deed,  (of  which  Lambert 
had  notice,)  though  not  recorded. 

Saturday,  April  20th.  The  president  de- 
livered the  opinion  of  the  court  that  the  de- 
cree be  affirmed. 
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•Hyerv.  Shobe. 

Tuesday.  April  0th.  1811. 


I.  ejectment*— Demnrrer  to  Bvidenoet— Case  at  Bar.— it 

appearing  from  a  demurrer  to  the  evidence,  in 
ejectment  tliat  the  ricrht  of  the  lessor  of  the 
plaintiff  originated  in  a  lease  to  I.  S.,  his  heirs  and 
assigns,  for  the  lives  of  his  sons  A.  S.  and  M.  S.  and 
his  grand-son  A.  S.,  Jnn.  renewable  to  the  said 
L  S..  his  heirs  and  assigns  for  ever:  and  that  I.  S. 


(a)  Rev.  Ck>de,  vol.  1.  c  90.  s.  1,  p.  156. 167. 

(b)  Hoover  v.  Donally.  8  H.  &  M.  816. 
^BJectment.— See  monographic  no^tf  on  "Ejectment" 

appended  to  Tapscott  v.  Ck>bb6, 11  Gratt  178. 

tDesiarrerto  Bvldence.— On  this  subject  see  mono- 
g-raphic  note  on  "Demnrrer  to  the  Evidence"  ap- 
pended to  Tutt  V.  Slanffhter.  6  Oratt  864.  In  Oreen 
y.  Judith,  5  Rand.  1,  the  subject  of  demurrer  to  the 
evidence  is  discussed  at  some  length,  the  principal 
case  beinff  cited  at  pages  15. 18,  88.  84.  The  principal 
case  was  also  cited  in  Harman  v.  Cundiff,  82  Va.  849. 


dyinr  intestate,  his  heir  at  law  derised  the  land 
to  the  lessor  of  the  plaintiff;  the  defendant  claim- 
ing under  a  conveyance  from  the  said  A.  S..  jnn- 
and  others,  grandchildren  of  the  said  I.  S..  a  Jndgr- 
ment  for  the  plaintiff  was  affirmed,  tho'  it  did  not 
certainly  appear  from  the  demurrer  whether 
the  said  A.  S.,  M.  S.,  and  A.  S.,  jun.  were  yet  livlnr 
or  not 
a.  Wills— DevUe  of  Rlfht  of  Entry.— it  seems  that, 
under  the  act  of  1785.  c  61,  a  riffht  of  entry,  into 
land,  by  a  person  entitled  as  special  occupant  Is 
devisable  by  him,  though  he  never  was  in  actual 
possession,  and  another  person  held  the  land  with, 
an  adverse  claim,  at  the  time  of  the  devise. 

On  the  trial  of  an  action  of  ejectment,  in 
the  district  court,  holden  at  Hardy  court- 
house, in  behalf  of  Jacob  Shobe  againat 
Jacob  Hyer,  (on  whom  the  declaration  was 
served  in  February,  1803,)  the  defendant 
demurred  to  the  evidence,  which,  thereupon » 
was  stated  on  both  sides,  (c) 

The  testimony  on  the  part  of  the  plaintiff 
was,  in  the  first  place,  an  indenture  of 
lease  from  Thomas  Lord  Fairfax,  late  pro- 
prietor of  the  Northern  Neck,  dated  the  3d 
of  August,  1773,  conveying  the  land  in  con- 
troversy to  Jacob  Stookey  the  elder,  ''his 
heirs  and  assigns,  for  and  during  the  nat- 
ural lives  of  Abraham  Stookey  and  Mich- 
ael Stookey,  his  sons,  and  Abraham 
Stookey,  son  of  the  said  Michael,  and  the 
longest  liver  of  them ;  renewable  unto  the 
said  Jacob  Stookey,  his  heirs  and  assigns 
torever;*'  yielding  and  paying  a  certain 
annual  rent ;  subject  to  a  clause  of  re-entry, 
in  case  such  rent  should,  at  any  time,  be 
two  whole  years  in  arrear,  and  no  distress 
could  be  found  on  the  premises;  with  a 
covenant  of  renewal,  on  the  part  of  Lrord 
Fairfax,  '  'upon  the  death  of  either  the  said 
Abraham  Stookey,  Michael  Stookey  and 
Abraham  Stookey,  jun.  or  upon  the  death 
of  any  future  tenant ;  he  the  said  Jacob 
Stookey,  his  heirs  or  assigns,  yielding  and 
paying  one  year's  rent  as  a  fine  for  such  re- 
newal;" and  a  covenant  on  the  part  of 
Jacob  Stookey,  for  himself,  his  heirs  and 
assigns,  to  give  notice  to  Lord  Fairfax,  or 
his  heirs,  or  his  certain  attorney  or  agent, 
within  twelve  months  from  the  death  either 
of  the  present  or  any  future  tenant, 
and  to  request  such  renewal; 
201  *moreover,  to  pay  the  fine  of  one 
year's  rent.  This  indenture  was 
signed  by  both  parties,  and  recorded  May 
10,  1774. 

The  plaintiff  proved  that  Jacob  Stookey 
the  younger  was  the  eldest  son  of  the  said 
Jacob  Stookey  the  elder;  that,  in  the  year 
1755  or  1756,  he  was  taken  prisoner  by  the 
Indians,  being  then  sixteen  years  of  age, 
and  remained  out  of  the  commonwealth 
until  January,  1802,  when  he  was  brought 
into  the  county  of  Hardy  by  one  of  his 
nephews;  (his  identity  being  established  by 
several  circumstances;  especially  a  scar 
on  his  forehead  occasioned  by  an  accident 
when  he  was  eight  or  nine  years  old;)  that 
he  lived,  after  his  return,  only  nine  or  ten 
days,  and,  during  that  time,  made  a  will» 
devising  the  land  in  controversy  to  the 
lessor  of  the  plaintiff;  which  is  duly  re- 
corded, and  is  set  forth  in  haec  verba ;  that 
Jacob  Stookey  the  elder  departed  this  life 
intestate,  in  the  January  after  Comwallis 
was  taken ;  that  Michael  Stookey  lived  on 
the  land  eight  or  ten  years  before  the  death 

(c)  See  Hoyle  v.  Younff,  1  Wash.  161. 
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of  the  said  Jacob  the  elder,  and  died  about 
ten  or  fifteen  days  before  him. 

The  defendant  proved  that  Jacob  Stookey 
the  eldi^r  was  in  possession  of  the  land 
until  his  death,  which  took  place  in  the 
year  1783;  that  (ever  since)  the  defendant, 
and  those  under  whom  he  claimed,  had  been 
in  actual  possession,  nnder  title  derived 
from  the  grandchildren  of  the  said  Jacob 
Stookey  the  elder,  to  wit,  David  Stookey, 
Abraham  Stookey  and  Eve  Stookey;  that 
''Jacob  Stookey  the  youns^er,  under  whose 
will  the  lessor  of  the  plaintiff  claimed  as 
devisee,  was  never  in  actual  possession 
of  the  said  land ;  neither  was  the  lessor  of 
the  plaintiff  ever  in  actual  possession 
thereof." 

Upon  this  demurrer,  the  district  court 
gave  judgment  for  the  plaintiff ;  whereupon 
the  defendant  appealed. 

Call,  for  the  appellant.  1.  The  plaintiff 
did  not  make  out  such  a  right  as  en- 
titled him  to  recover.  The  lease 
202  Mrom  I^rd  Fairfax  conveyed  no 
more  than  an  estate  for  the  lives  of 
rtertain  persons;  and  it  does  not  appear 
from  the  demurrer,  that  any  of  thbse  lives 
continued  in  being  ;(1)  or  that  any  renewal 
of  the  lease  had  taken  place.  And  if 
the  lives  were  in  being,  the  grandchildren, 
nnder  whom  the  defendant  claims,  were 
the  first  occupants,  after  the  death  of  the 
tenant. 

2.  Jacob  Stookey  the  younger,  being  out 
of  possession,  could  not  devise  the  land,  (a) 

Muntord,  for  the  appellee.  The  title  of 
Jacob  Stookey  the  elder,  and  his  heirs, 
nnder  the  lease,  ought  to  be  considered  as 
still  in  force ;  nothing  to  the  contrary  ap- 
pearing; and  both  parties  claiming  ulti- 
mately under  him.  At  his  death,  his  title 
devolved  on  his  eldest  son  and  heir,  who, 
alone,  had  the  right  of  entry,  as  special 
occupant;  (2  Tuck.  Bl.  259,)  which  right 
was  not  taken  away  during  the  absence  of 
such  heir  from  the  commonwealth,  (b)  But 
if  the  heir  had  not  been  absent,  the  length 
of  time  was  not  sufficient  to  bar  his  right: 
for,  take  out  of  the  computation  the  period 
between  the  5th  of  May,  1783,  and  the  20th 
of  October,  in  the  same  year,  (in  conform- 
ity with  the  act  of  limitations,  )(c)  and 
twenty  years  had  not  elapsed  between  the 
death  of  Jacob  Stookey  the  elder  and  the 
service  of  the  declaration  in  ejectment. 

The  case  of  Hall  v.  Hall  does  not  estab- 
lish the  doctrine  contended  for  by  Mr.  Call. 
The  marginal  note,  indeed,  is,  *'if  the  title 
of  the  hSr  be  abated  by  a  stranger,  he 
cannot  devise  it  before  entry:'*  but  this  is 
evidently  a  mistake ;  for  the  point  decided 
in  the  case  is  not  that  a  devise,  but  that  a 
deed  of  bargain  and  sale,  by  one  out  of 
possession,    is    void.     The     rule,    that    a 


(1)  Note.  Abraham  Stookey,  son  of  Michael,  (one. 
of  those  flrrandchildren,)  was  one  of  the  persons 
menUoned  in  the  Indenture,  daring  whose  lives  the 
estate  of  Jacob  Stookey  the  elder,  and  his  heirs, 
continued;  and  whether  he  was  dead,  or  not,  was 
not  expressly  stated  in  the  demurrer.  The  implica- 
tion was  rather  that  he  was  liyinff,  it  beinff  men- 
tioned that  the  defendant  claimed  nnder  him  and 
others;  and  nothing  beinff  said  of  his  death.— Note 
f n  Orfglnal  Edition. 

(a)  Hall  T.  Hall.  8  Call.  488. 

(b)  Co.  Lltt.S».  a:  Litt  s.  488;  Co.  Litt  210,  881; 
Litt  a  488.  440:  Cited  2  Bac.  (QwiU.  edit.)  811. 918. 

(c)  Bev.  Code,  voL  1.  p.  108. 


203  person  conveying    *by    bargain    and 
sale  must  be  in  possession,    to   make 

the  conveyance  effectual,  is  founded  on  the 
doctrine  of  uses,  in  which  that  species  of 
conveyance  originated.  In  like  manner  ari 
a  feoffment,  by  a  person  out  of  possession, 
was  void,  because  there  could  be  no  livery 
of  seisin ;  the  deed  of  bargain  and  sale, 
which,  under  the  statute  of  uses,  is  a  sub- 
stitute for  a  feoffment,  cannot  take  effect, 
unless  the  bargainor  be  in  possession; 
without  which  the  statute  does  not  execute 
the  use.(d)  But  the  same  reason  does  not 
apply  to  devises. 

In  England,  the  stat.  32  Hen.  VHI.  c.  1, 
uses  the  words  *  *  being  seised, ' '  &c.  (e)  Yet, 
even  there,  it  has  been  repeatedly  decided 
that  *' contingencies  and  mere  possibilities" 
maybe  devised,  (f)  But  the  language  of 
our  statute  is  much  stronger  ;(g)  being, 
that  **all  the  estate,  right,  title  and  inter- 
est, in  possession,  reversion  or  remainder, 
which  the  testator  hath,  Ac.  of,  in  or  to 
lands,  &c.  may  be  devised."  If  the  legisla- 
ture had  intended  only  to  declare  that  es- 
tates in  possession,  reversion  or  remainder, 
might  be  devised,  they  would  not  have 
added  the  words  right,  title  and  interest, 
which,  unless  they  meant  something  else 
than  estate,  were  merely  superfluous.  But 
they  have  used  the  strongest  words  they 
could  to  express  their  intention,  to  render 
any  right  or  interest  in  land  (whether  cou- 
pled with  possession,  or  not)  devisable. 
That  such  is  the  true  construction  of  the 
act  is  said,  in  the  argument  of  Davies  v. 
Miller,  1  Call,  130,  to  have  been  heretofore 
decided  by  this  court,  and  seems  admitted 
by  president  Pendleton,  in  delivering  the 
opinion  in  that  case.     Ibid.  131. 

Williams,  in  reply.  1.  The  plaintiff  in 
ejectment  must  make  out  a  complete  title 
against  all  the  world ;  which  is  not  done 
here :  for  the  court  cannot  draw  conclusions 
from  a  demurrer  to  evidence,  farther  than 
the  facts  stated  will  warrant,  (h) 

2.  I  admit  that  Hall  v.  HaU   was   a 

204  case  where  an   heir    *at    law,  out   of 
possession,  had  conveyed  by   bargain 

and  sale.  But  the  reason  of  the  rule  ap- 
plies equally  to  a  devise.  It  is  to  prevent 
the  Increase  of  litigation  arising  from  con- 
veyances of  defective  or  disputable  titles. 
The  difference  in  phraseology  between 
our  statute  and  that  of  Henry  VIII.  is  but 
small.  The  former  says  nothing  of  persons 
out  of  possession  ;  except  in  case  of  remain- 
der or  reversion.  A  right  of  entry  is  not 
mentioned.  In  using  the  words  *4n  pos- 
session, remainder  or  reversion,"  the  legis- 
lature had  In  view  the  policy  of  the  rule 
relating  to  bargains  and  sales,  and  intended 
to  apply  it  to  devises.  The  true  line  of 
distinction  is,  between  a  devise  of  a  con- 
tingency, and  of  a  bare  right  of  entry. 
ThA  former  is  devisable,  the  latter  not.  (i) 
No  implication  is  to    be    drawn    from    the 

(d)  See  8  Tuck.  Bl.  888.  888,  887,  and  Rev.  Code.  vol. 
1.  p.  ISO.  s.  14. 

M  2  Tuck.  Bl.  875. 

(f)  8  Tuck.  Bl.  200:  8Saand.  888,  k..  Selwyn  v.  Sel- 
wyn.  1  W.  Bl.  222,  251,  and  8  Burr.  1184;  Roe,  on 
demise  of  Perry,  t.  Jones.  1  H.  Bl.  80—84.  and  Jones 
y.  Roe,  8  T.  R.  88,  08,  05. 

ig)  Rev.  Code.  vol.  l,  p.  loa 

(h)  Hyers  v.  Green.  2  Call.  665. 

(1)  8  East.  604—586,  Goodriffht  v.  Forrester. 


365 


2MUNF. 


VntGIinA  REPORTS,  AzmoTATKD. 


205-207 


case  of  Da  vies  v.  Miller;  for  the  point  was 
not  decided  in  that  case. 

Call.  The  case  of  Hall  v.  Hall  settles 
the  great  principle  that  a  person  out  of 
possession  cannot  convey  a  title  to  lands. 
The  case  from  East  (though  a  recent  deci- 
sion) is  founded  on  Co.  Litt.,  Shep.  Touch, 
and  other  old  authorities.  The  plain  gram- 
matical construction  of  our  act  of  assembly 
is,  that  the  words  *4n  possession,  remainder 
or  reversion,"  are  connected  with  the  an- 
tecedent words  '*right,  title  or  interest," 
as  well  as  with  ** estate;"  so  that  the  "es- 
tate, right,  title  or  interest,"  must  be  **ia 
possession,  remainder  or  reversion,"  to  be 
devisable. 

Monday,  June  24th.  The  president  pro- 
nounced the  opinion  of  the  court  that  the 
judgment  be  affirmed. 


205 


^Mangum  v.  Flowers. 

Taesday,  April  I6th.  1811. 


Trespass  Quar«  Clausam  Pregtt— PleadlBiT.— In  tres- 
pass qaare  clansam  f  reffit,  tbe  declaration  charsr- 
ing  the  trespass,  irenerally,  in  a  parish  and 
county:  if  the  defendant  plead  not  ffuilty,  and  a 
justification  "that  the  land  in  qnestlon  was  his 
freehold,*'  the  plaintiff  mustreply  to  the  Justifica- 
tion, as  well  as  join  issue  upon  the  plea  of  not 
iruilty.(l) 

This  was  an  action  of  trespass  quare 
clausum  fregit,  in  the  county  court  of 
Sussex,  against  Samuel  Mangum  and  Wil- 
liam Mangum.  The  declaration  charged 
the  trespass  generally,  '*At  the  parish  of 
,  in  the  county  aforesaid."  Accord- 
ing to  the  transcript  of  the  record,  '^The  de- 
fendants appeared  by  their  attorney,  and 
pleaded  not  guilty,  and  filed  their  plea  in 
the  words  following,  Mangum,  defendant, 
ads.  Flowers,  plaintiff.  And  the  said 
defendant  Samuel  Mangum,  by  Archibald 
Thweatt,  his  attorney,  comes  and  defends 
the  force  and  injury,  when,  &c.  and,  as  to 
the  coming  by  force  and  arms,  saith  that 
he  is  in  no  manner  or  sort  guilty  thereof. 
And  of  this  he  putteth  himself  upon  the 
country,  and  the  plaintiff  doth  the  like. 
And,  as  to  the  residue  of  the  said  trespass 
in  the  declaration  charged,  the  said  defend- 
ant saith,  that  the  said  close,  and  also  the 
place  in  which  the  said  trespass  is  supposed 
to  have  been  committed,  were  the  proper 
soil  and  freehold  of  him  the  said  defendant, 
by  reason  whereof  he  the  said  defendant,  at 
the  time  when  the  said  trcbpiss  is  charged 
to  have  been  committed,  broke  the  said 
close,  as  his  own  close,  soil  and  freehold, 
&c.  as  it  was  lawful  for  him  to  do,  and  this 
he  is  ready  to  verify,"  Ac.  To  this  plea  no 
replication  appears  to  have  been  filed. 

After  a  verdict  for  the  plaintiff  **upon 
the  issue  joined,"  a  new  trial  was 
granted,  and  leave  to  amend  the 
206  declaration.  An  amended  declara- 
tion was  filed,  not  varying  the  assign- 


(1)  Note.  On  this  subject  see  2  Saunders.  209. 
b.  c,  1  Chitty,  409.  and  2  Chitty.  662,  658:  from  which 
authorities  it  appears  that  the  general  plea  of 
libernm  tenementum  is  srood,  wherever  the  trespass 
Is  assigned  erenerally  in  the  declaration;  and  this, 
for  the  purpose  of  compelling  a  new  and  more  spe- 
cial assifirnment  by  the  plaintiff  of  the  trespass: 
thouffh  the  plea  mlsrht  not  be  g-ood  where  the  decla- 
ration ascertains  the  place  of  the  trespass:  as  to 
which,  however,  quaere? 

See  also,  in  2  Chitty<  648,  the  forms  of  some  repli- 
cations to  this  plea.— Note  in  Original  Edition. 


ment  of  the  trespass,  but  charging  it  with 
a  continuando,  and  no  change  in  the  pleas 
took  place.  Another  verdict  was  found  for 
the  plaintiff,  after  motions,  on  the  part  of 
the  defendant,  to  the  court  to  instruct  the 
jury  on  several  points  arising  upon  tbe 
evidence;  and  a  bill  of  exceptions  was 
signed  and  sealed.  Judgment  was  entered 
according  to  the  verdict,  and  afBrmed  by 
the  district  court,  from  which  the  defend- 
ant appealed  to  this  court. 

The  cause  was  argued,  at  considerable 
length,  by  George  Keith  Taylor,  for  the 
appellant,  and  Hay,  for  the  appellee,  upon 
several  points;  but  the  court's  opinion  was 
given  as  to  one  only,  to  wit,  that  issue  ought 
to  have  been  joined    upon  the  second  plea. 

Hay  was  inclined  to  think  there  were  not» 
in  fact,  two  pleas,  but  one  only.  The  de- 
fendants filed  their  plea  jointly  of  not 
guilty  as  to  part,  and  justification  as  to 
the  residue.  This  is  one  plea  only,  accord- 
ing to  all  the  precedents; (a)  because  every 
plea  must  go  to  the  whole  declaration.  If 
so,  it  follows  that  this  is  a  mere  '*misjoin- 
ing"  of  issue,  which  is  cured  by  the  act 
of  jeofails.  But,  if  there  were  two  pleas, 
and  an  omission  to  take  issue  on  the  sec- 
ond, that  omission  was  not  fatal  in  this 
case,  because,  under  the  plea  of  not  guilty, 
the  defendant's  title  to  the  land  might  have 
been  given  in  evidence,  (b)  Both  pleas 
were,  therefore,  substantially  the  same; 
and  the  second  plea  was  bad,  amounting 
to  no  more  than  the  general  issue:  (c)  the 
court,  on  motion,  would  have  set  it  aside,  and 
ordered  the  general  issue  to  be  entered;  (d> 
but  for  this  there  was  no  necessity ;  the 
general  issue  being  already  entered.  The 
defendant  erred  in  filing  such  a  plea.  la 
our  judgment,  then,  to  be  arrested  on  the 
ground  that  he  committed  an  error,  which 
we  failed  to  notice?  In  Hammett  v. 
207  Bullitt's  executors,  *1  Call,  567,  it 
was  determined  that  a  defendant  sha  It 
not  be  received  to  object  to  such  errors  in 
pleadings  as  are  for  his  benefit :  a  judgment* 
therefore,  ought  not  to  be  reversed  because 
the  plaintiff  failed  to  take  issue  upon  an  im- 
material plea. (2) 

Besides,  the  second  plea  may  be  consid- 
ered as  waived  by  the  defendant.  When 
the  plaintiff  had  leave  to  amend  his  declara- 
tion, the  defendant  had  a  rigJit  to  plead 
de  novo;(e)  but  he  did  not.  The  triaU 
then,  must  be  regarded  as  brought  on  by 
consent  of  parties;  and  since  it  was  a  trial 
*^of  the  issue,"  it  must  have  been  of  the 
issue  joined  upon  the  first  plea ;  no 
other  issue  being  in  the  cause.  The  sec- 
ond plea  was  waived,  of  course,  by  plain 
implication. 

In  Brown  v.  Belsches,  1  Wash.  9,  after 
a  reference  to  arbitrators,  a  trial  was  had 
in  court,  without  discharging  the  order  of 
reference;  yet  the  verdict  and  judgment 
were  not  set  aside ;  it  being  inferred  that 
the  trial    was    by    consent.     In  Barnett    St 


(a)  2  Chitty,  519:  8  Bac.  (Gwlll.  edit.)  616. 

(b)  Dodd  V.  Kyffln,  7  T.  R.  864:  Arg-ent  v.  Dnrrant. 
8T.  R.  404:  12  Viner,  107.  quoted  and  recofirnlsed  by 
this  court  in  the  MS.  case  of  Ballard  v.  Leavell. 

(c)  6  Bac.  008. 

(d)  1  Chlity,  498;  Hobart.  127. 

(a)  Note.  That  the  plea  in  this  case  was  good, 
thouffh  amountiuiT  to  the  general  issue,  see  ante» 
205,  note  (1).— Note  in  Original  Edition. 

(e)  Cosby  v.  Hite,  1  Wash.  805. 
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Woolfolk  V.  Watson  &  Urquhart,  1  Wash. 
379,  Barnett'a  appearance,  and  desiring  to 
be  made  a  defendant  with  Woolfolk,  was 
considered  as  implying  a  consent  to  be 
nnited  witb  him  in  his  plea;  especially, 
since  he  proceeded  to  the  trial,  and  de- 
fended the  snit.  tio,  in  Murdock  and  others 
V.  Herndon's  Executors,  4  H.  A  M.  200, 
where  the  suit  would  have  abated  by  the 
deaths  of  the  plaintiffs,  and  the  defendants 
mig-ht  have  pleaded  de  novo,  but  omitted 
to  do  so,  and  went  to  trial,  they  were  pre- 
cluded from  making  the  objection  after 
verdict :  in  that  case,  it  is  true,  there  was 
an  express  admission  that  Mnrdock  and 
others  were  the  surviving  partners;  but 
this*  together  with  the  defendants'  going  to 
trial,  was  considered  as  implying  a  consent 
that  the  suit  might  be  prosecuted  in    their 

names. 
208  •George  K.  Taylor,  contra.    There 

certainly  were  two  pleas  in  this  case ; 
Ist.  The  general  issue  as  to  both  the  de- 
fendants; and,  2d.  A  special  plea  on  behalf 
of  Samuel  Mangum  only.  The  clerk,  in- 
deed, has,  inaccurately  and  inconsistently, 
after  stating  that  ''The  defendants  pleaded 
not  g^uilty,"  proceeded  to  state  that  they 
filed  their  plea,  which,  upon  inspection, 
appears  to  be  a  separate  plea  of  one  of 
them ;  and  should  be  so  considered,  upon 
the  authority  of  Chinn  v.  Heale,  1  Munf. 
63,  notwithstanding  the  mistake  of  the 
clerk. 

This  is  not  a  misjoining  of  issue,  but  a 
total  failure  to  join  issue  upon  the  second 
plea.  If  there  be  any  issue  as  to  that  plea, 
it  is  upon  the  formal  part  only ;  while,  as 
to  the  real  gist  of  the  defence,  no  issue  is 
joined.  Even  if  the  similiter  had  been 
pot  at  the  end,  instead  of  in  the  middle,  it 
wonld  not  have  been  sufficient;  for  it  is 
a  rule  that,  when  the  defendant,  in  his  own 
rifirht,  claims  any  interest  in  the  land  in 
dispute,  a  general  replication  is  bad.  (a) 

No  waiver  of  the  second  plea  can  be  in- 
ferred in  this  case.  The  failure  to  plead 
de  novo  rather  showed  a  willingness  to  abide 
by  the  pleadings  already  filed;  and  this, 
t>ecauae,  the  amendment  to  the  declara- 
tion not  having  varied  the  case  in  sub- 
stance, a  change  of  the  pleas  was  in  fact 
unnecessary.  In  the  cases  cited  from  1 
Wash.  379,  and  2  H.  &  M.  200,  there  were 
express  agreements,  or  admissions,  from 
which  assent  was  properly  inferred;  but 
there  is  no  such  agreement  or  admission 
here.  To  prevent  surprise,  it  was  the  duty 
of  the  court  to  direct  the  cause  to  be  sent 
to  the  rules.  This,  indeed,  might  have 
been  dispensed  with  by  express  consent  of 
parties,  or  by  terms  imposed  upon  the  de- 
fendant in  granting  him  the  new  trial; 
bnt  nothing  of  this  appears  in  the   case. 

Thursday,  April  25th.  The  president  de- 
livered the  opinion  of  the  court  that 
209  both  judgments  be  reversed,  *on 
the  ground  *'That  the  county  court 
judgment  was  erroneous;  there  being 
no  issue  joined  upon  the  plea  of  justifica- 
tion in  the  proceedings  mentioned."  Cause 
remanded  for  proceedings  to  be  had  upon 
that  plea. 


(a)  Lawes  on  Pleading,  154. 


Hughes  V.  Hughes's  Executor.* 

Tbursday,  April  18tli,  1811. 

I.  Will**— Implied  Revocation.— The  doctrine  of  im* 

plied  revocations  of  wills  discussed.  _ 

a.  Seme-  Revocation— What  Constltutes-Ceae  at  Bar. 

—It  seems  that  a  deed  of  trust  conveying  all  the 
property  of  the  grantor  to  certain  persons  and 
their  heirs  "for  ever,"  with  warranty;  "Never^ 
theless,  upon  special  trust  that  they  shall  pay 
the  proflu  to  himself  during  his  life:'*  conclud- 
ing with  declaring  its  "true  intent  and  mean- 
Inir  to  be.  that,  at  his  death,  every  thlnsr 
therein  contained  between  the  parties  should 
become  null  and  void;*'  is  a  conveyance  to  the 
trustees  and  their  heirs,  of  an  estate  for  the  a  life 
of  the  ffrantor  only,  and  not  a  revocation  of  a 
previous  will. 

3.  5ame  — Sane— 5ame  — Commission  of  Lunacy.— A 
commission  of  lunacy  ag-ainst  a  testator  is  not  a 
revocation  of  a  will  which  he  made  when  of  sound 
mind. 

4.  Same— Same— Bvldence-Declaratlon  of  Intention. 
—Quaere,  whether  parol  testimony*  of  declara- 
tions by  a  testator  of  his  intention  in  making  a 
deed,  ouffht  to  be  regarded  by  a  court  of  probate 
as  evidence  to  rebut  an  Implied  revocation  of  a 
will  by  such  deed? 

At  a  court  held  for  Amelia  county,  the 
23d  day  of  February,  1809,  a  paper,  purport- 
ing to  be  the  last  will  and  testament  of 
Anne  Hughes,  deceased,  bearing  date  the 
18th  day  of  November,  1804,  with  a  codi- 
cil thereto  annexed,  bearing  date  the  19th 
of  December  in  the  same  year,  was  exhib- 
ited for  probate,  and  contested  by  John 
Hughes.  Sundry  witnesses  being  examinedi 
and  arguments  of  counsel  heard,  the  court 
admitted  the  paper  to  record  as  the  will 
of  the  decedent ;  and  Joshua  Chaffin,  one 
of  the  executors,  qualified  as  such,  (with- 
out giving  bond  or  security,  it  being  so 
directed  by  the  testatrix,)  Parham  Booker 
and  Waller  Ford,  two  of  the  executors,  hav- 
ing relinquished  their  right.  Upon  an 
appeal  to  the  superior  court  of  law,  this 
judgment  was  afiirmed ;  and  John  Hughes 
again  appealed  to  this   court. 

On  the  part  of  the  appellant,  the  follow- 
ing documents  were  offered  in  evidence, 
viz.  1st.  A  copy  of  a  deed  of  trust  from  the 
testatrix  to  Joshua  Chaffin  and  Waller 
Ford,  dated  the  20th  of  October,  1807;  2d.  A 
record  of  certain  proceedings  in  Amelia 
county  court,  for  the  purpose  of  trying 
whether  the  said  Anne  Hughes  was  a  lu- 
natic, or  person  insane;  3d.  A  report  ol 
certain  commissioners,  dated  Decem- 
210  ber  the  8th,  1807,  declaring  her,  *at 
that  time,  a  lunatic;  and,  4th.  An 
order  of  the  said  county  court,  confirming 
their  report,  and  appointing  a  committee 
to  take  charge  of  her  person  and  estate, 
dated  December  court,  1807. 

The  testatrix,  by  the  paper  purporting  to 
be  a  will,  emancipated  all  her  slaves,  (by 
name),  and  devised  to  Fanny,  Henderson 
and  Tinsley,  (three  of  them,)  twenty-eight 
acres  of  land ;  giving  the  residue  of  her  land 
to  Edward  Hughes,  son  of  Blackburn 
Hughes,  together  with  a  desk,  and  her  in- 
terest and  claim  to  a  still  in  his  father's 
possession.  She  farther  gave  to  Anne 
Hughes,  daughter  of  Blackburn  Hughes,  a 
feather  bed  and  furniture,  and  a  riding- 
saddle ;  to  Polly  and  Henderson  (two  of 
the  negroes)  a  bed  and  furniture;  to  the 
negroes,  for  their  support,  all  the  provi- 
sions on  h&nd  at  the  time  of  her  death,  and 
the  growing  crop.    All    the    remainder   of 

*Por  monographic  note  on  Wills,  see  end  of  case. 
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her  estate  she  directed  to  be  sold,  and,  after 
paying  her  debts,  to  be  equally  divided  be- 
tween George  B.  Hughes  and  John  Hughes, 
sons  of  Blackburn  Hughes.  She  desired  no 
appraisement  or  inventory  to  be  taken  of 
her  estate,  and  appointed  Blackburn 
Hughes,  Waller  Ford  and  Parham  Booker, 
executors. 

By  the  codicil,  she  emancipated  three 
negro  children,  whose  names  had  been 
omitted  in  the  will;  bequeathed  to  Henry 
and  Polly  (two  of  the  negroes)  each  a 
cow;  and  appointed  Waller  Ford,  Joshua 
Chaffin,  Blackburn  Hughes  and  Parham 
Booker,  executors;  desiring  that  they 
should  not  be  compelled  to  give  security 
for  their  executorship. 

By  the  deed  of  trust  she  ''granted,  bar- 
gained, sold  and  confirmed  to  Joshua 
Chaffin  and  Waller  Ford,  and  to  their  heirs 
for  ever,  all  her  estate,  both  real  and  per 
sonal,  to  wit,  a  tract  of  land  containing 
186  acres,  twenty-six  slaves,  (by  name,} 
her  stock  of  every  kind,  household  and 
kitchen  furniture  and  plantation  utensils, 
and  also  all  debts  that  were  then  due 
to  her  by  bond  or  otherwise,  or 
211  *that  might  thereafter  become  due, 
and  the  reversion  and  reversions,  re- 
mainder and  remainders  thereof,  and  all 
the  estate,  right,  title,  interest,  property. 
Claim  and  demand  whatsoever,  of  her  the 
said  Nancy  Hughes,  of,  in,  and  to  the 
premises;'*  covenanting  for  herself  and 
her  heirs,  to  warrant  and  **for  ever"  de- 
fend the  same  to  the  said  Chaffin  and  Ford, 
and  their  heirs;  ''Nevertheless  upon  this 
special  trust,  that  they,  or  the  survivor 
of  them,  shall  take  into  their  possession 
every  part  of  the  estate  herein  mentioned, 
and  have  the  sole  management  thereof, 
and  the  profits  arising  therefrom  to  be  paid 
unto  the  said  Nancy  Hughes,  annually,  for 
her  benefit  and  support,  during  her  nat- 
ural life ;  and  it  is  the  true  intent  and  mean- 
ing of  these  presents  that,  at  the  death  of 
the  said  Nancy  Hughes,  every  thing  herein 
contained  between  the  parties  is  to  become 
null  and  void.'*  This  deed  was  duly  re- 
corded the  22d  of  October,  1807. 

On  the  part  of  the  appellee.  Waller  Ford, 
and  Dudley  Seay,  the  subscribing  witnesses 
to  the  paper  purporting  to  be  a  will,  clearly 
proved  the  competency  of  the  testatrix  to 
make  a  will  on  the  day  of  its  date.  It  also 
appeared  in  evidence  that,  in  the  year  before 
her  death,  but  on  what  day  was  not  stated, 
she  made  another  will ;  but  Waller  Ford,  one 
of  the  subscribing  witnesses  to  that  instru- 
ment, (by  whom  also  it  was  written  J  did  not 
think  her  competent  then.  He  said  the 
slaves  were  emancipated  in  both.  The  sec- 
ond will  was  not  produced  ;  but  Ford  deposed 
that  it  differed  from  the  first  only  in  this, 
that,  in  the  second,  she  left  some  provision 
to  compensate  Mr.  Chaffin  and  himself 
for  their  trouble.  "As  a  lawsuit  concern- 
ing the  will  was  expected,  the  estate  was 
directed  to  be  kept  together  until  the  de- 
cision of  the  lawsuit,  and  they  were  to  have 
the  profits  until  it  should  be  decided.  The 
land,  also,  (to  the  best  of  the  recollection 
of  the  witness,)  was  directed,  in  the  second 
will,  to  be  sold,  and  he  believed  the  negroes 
were  to  be  hired  out  until  the  suit  should 
be      decided;      that     the      hire     of     the 


212  *negroea,  and  use   of  the   money   for 
which  the  land  should  be  sold,  was,  in 

like  manner,  to  go  to  compensate  them  for 
their  trouble;  and  (a  law  having  passed  for 
removing  out  of  the  state  negroes  that 
should  be  emancipated)  the  second  will 
directed  the  expense  of  removing  them  to 
be  paid  out  of  that  money.  But  as  to  this, 
the  witness  was  not  very  particular; 
neither  was  he  so  in  writing  the  will. 
He  stated  that  at  that  time,  the  testatrix 
could  hardly  speak  at  all,  and  appeared 
quite  like  a  child ;  seeming,  at  some  lucid 
intervals,  to  have  some  sense,  but  not 
enough  to  make  a  will;  that  Mr.  Chaffin 
told  him  in  what  manner  she  wanted  to 
have  it  written ;  and,  when  it  was  finished, 
he  gave  it  to  a  negro,  and  told  him  to 
give  it  to  Mr.  Chaffin.  He  thought  it 
of  no  account;  otherwise  would  have 
been    more  particular." 

Dudley  Seay,  the  other  subscribing  wit- 
ness to  the  second  will,  but  who  was  not 
present  when  it  was  written,  and  knew 
nothing  of  its  contents,  deposed  that  he 
thought  her  competent,  at  that  time,  to 
make  a  will;  having  had  many  dealings 
with  her  about  the  time ;  and  that  Mr.  Ford 
and  she  both  declared  in  his  presence  that 
it  had  been  read  to  her,  and  she  was  satis- 
fied with  it. 

Mr.  Ford  moreover  deposed  that  he  was 
present  when  the  testatrix  signed  the 
deed  of  trust ;  that  she  asked  him  whether 
her  executing  that  deed  would  interfere 
with  her  will,  and  he  told  her  that,  in  his 
opinion,  it  would  not.  She  seemed  very 
anxious  lest  her  negroes  might  not  be  free, 
and  said  she  would  not  execute  any  writing 
that  would  interfere  with  her  will. 

Dudley  Seay  was  also  a  witness  to  the 
deed,  and  deposed  that  she  assigned,  as  a 
reason  for  making  it,  that  her  brother  and 
relations  were  going  to  have  trustees  ap- 
pointed, and  she  thought,  if  there  were  to 
be  any,  she  ought  herself  to  have  the  choice 
of  them.(l) 

213  ^Doctor  Bathurst  Randolph,  one   of 
the  commissioners    appointed    by  the 

county  court  of  Amelia,  was  also  examined* 
and  stated  his  opinion  that  Mrs.  Hughes 
was  in  a  state  of  mental  derangement, 
not  only  at  the  time  of  her  being  exam- 
ined by  the  commissioners,  but  a  lon^ 
time  before.  His  impression  (though  he 
could  not  be  positive)  was,  that  she  must 
have  been  diseased  both  in  mind  and  body 
six  months  or  more.  Dudley  Seay  also 
saw  her  then,  and  did  not  think  her  as 
sound  as  formerly,  but  supposed  it  pro- 
ceeded from  her  being  disturbed  by  the 
number  of  people  about  her:  she  had  been 
bed-ridden,  and  was  in  that  situation  when 
the  commissioners  came  to  examine  her. 

I^igh,  for  the  appellant,  submitted,  with- 
out comment,  the  evidence  as  to  the  sanity 


(1)  Note.  The  parol  testimony,  concemlnff  the 
declarations  by  Mrs.  Huffhes,  of  her  Intention  not  to 
revoke  the  will  by  execatlnff  the  deed,  was  objected 
to  by  the  counsel  for  the  appellant;  but  the  court 
consented  to  hear  it.  reservinsr  the  question, 
whether  it  ouirht  to  be  regarded,  or  not;  upon  which 
they  afterwards  pronounced  no  opinion;  probably 
conceivinfiT  it  unnecessary  to  consider  the  point  in 
this  case,  because  the  deed,  in  Itself,  was  not  suffi- 
cient to  operate  a  revocation  of  the  will.— Note  in 
Oriffinal  Edition. 
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of  the   testatrix  at    the  time    the  will    was 
executed;  and  insisted, 

That  (allowing  the  will  to  have  been 
good  in  its  orig-in)  it  underwent,  during 
the  testatrix's  life,  a  twofold  revocation ; 
1.  Bj  her  deed  of  trnst  subsequently  exe- 
cuted»  and  comprising  the  whole  subject  of 
the  will;  2.  By  the  commission  of  lunacy 
afterwards  issued,  and  never  revoked,  by 
the  court  of  Amelia. 

1.  By  the  trust  deed,  Anne  Hughes  con- 
veyed to  the  trustees  the  whole  legal  estate 
meant  to  be  disposed  of  by  the  will,  in 
respect  both  to  subject  matter  and  quantity 
of  interest;  subject  to  the  trust  expressly 
declared  by  the  deed— which  was  a  trust 
for  her  support  during  life ;  and  (where 
such  declaration  of  trust  stopt  short)  to 
the  use  implied  by  law — a  resul  ing  use  to 
her  heirs  at  her  death. (a)  This  would 
be,  without  doubt,  the  legal  effect  of  the 
deed,  but  for  the  clause  avoiding  it 
214  at  the  *death  of  Ann  Hughes.  Now, 
as  every  part  of  a  deed  should  (if  pos- 
sible) be  made  to  take  effect,  and  every 
word  to  operate  in  some  shape  or  other  ;(b) 
and  as  the  words  of  inheritance,  (they  are 
peculiarly  strong, )  limiting  the  legal  estate 
in  this  deed,  cannot  fully  enure,  if  at  all, 
on  any  other  construction ;  it  is,  therefore, 
a  just  construction  to  refer  this  clause  of 
avoidance,  not  to  the  legal  estate  vested 
in  the  trustees,  but  to  the  trust  estate 
vested  in  the  grantor,  so  as  to  determine  the 
latter  only,  and  not  the  former,  with  her 
death.  The  like  words  of  inheritance,  in 
a  trust  deed,  have  been  adjudged  to  pass  the 
whole  legal  estate  to  the  trustees,  (c)  And 
it  was  formerly  held  that  even  in  a  will, 
where  the  construction  is  more  liberal,  if 
a  particular  estate  be  expressly  devised,  a 
contrary  intent  is  not  to  be  implied,  (d) 
Still  less  should  such  looseness  of  con- 
struction be  admitted  of  a  deed.  There- 
fore, though  by  this  clause  of  avoidance, 
Anne  Hughes's  trust  estate  ce^ed  with  her 
life,  yet  the  legal  estate  of  the  trustees 
continued,  the  use  thereof  (which  the 
statute  of  uses  executed  into  possession) 
resulting  to  her  heirs.  But  if  this  view  be 
erroneous,  and  the  clause  of  avoidance  be 
applicable  to  the  legal  estate  vested  in  the 
trustees,  then  they  took  by  the  deed  a  base 
fee  determinable  by  the  grantor's  death. 
But  still  they  took  a  fee.  And  there  is 
no  difference,  in  point  of  ampleness  and 
quantity  of  estate,  between  a  base  quali- 
fied fee-simple,  and  a  fee-simple  pure  and 
absolute,  (e) 

Such,  then,  being  the  nature  and  effect 
of  the  deed,  it  is  in  law  an  absolute  revo- 
cation of  the  previous  will  disposing  of 
the  same  subject.  For  the  property  de- 
vised by  a  will  must  remain  in  the  testator, 
in  the  same  plight,  and  unaltered,  to  the 
time  of  his  death ;  for  any  alteration,  or 
new  modelling,  will  work  a  revocation,  (f) 
So  inflexible  is  this  rule,  that,  though  the 
alteration  in  the  legal  estate,  in  effect,  leave 
the  testator  as  to  beneficial  interest  in    the 


(a)  HUL  Staep.  Touch.  507,  in  note,  and  B21. 

(b)  S  Bl.  Com.  880. 

<c)  Bacrshaw  v.  Spencer,  2  Atk.  G70.  577. 

(d)  Popham  ▼.  Bamfleld,  Salk.  280. 

(e)  Co.  Litt.  18.  a.  10  Rep.  97.  b. 

(f)  Sparrow  V   Hardcastle.  8  Atk.  796,  803;    S.  C. 
Amb.  2M,  and  7  T.  R.  410,  in  notis. 


thing  in  the  same  plight  as  before,  yet  the 

will  is  thereby    revoked,  (g)     Neither 
215      is   there  any  *mode   of   conveyance, 

or  species  of  property,  exempt  from 
the  rule.  No  matter  whether  the  convey- 
ance be  by  deed  at  common  law,  or  deed 
operating  under  the  statute  of  uses;(h)  nor 
whether  the  subject  be  equitable  or  legal ; 
(i)  nor  whether,  if  it  be  a  trust,  it  be  a 
limited  or  resulting  one;(k)  nor  whether 
it  lie  in  livery  or  grant  ;(1)  nor  whether 
it  be  realty  or  personalty  :(m)  in  all  cases, 
where  the  whole  estate  is  conveyed  away, 
though  the  ultimate  reversion  come  back 
to  the  grantor  by  the  same  instrument,  it 
operates  as  a  revocation  of  a  prior  will.(n) 
This  principle  goes  the  length  of  decid- 
ing the  present  case.  Here,  the  «ame  es- 
tate in  omnibus,  meant  to  be  passed  by 
the  will,  passed  out  of  the  testatrix 
by  the  deed.  And  that  circumstance  is 
conclhsive:  for  that  it  is,  which  makes 
the  basis  of  the  rule,  as  is  illustrated  by 
the  diverse  effects  of  a  mortgage  in  fee, 
or  ot  a  covenant  to  convey,  according  to 
the  different  views  of  courts  of  law  and  of 
equity.  A  mortgage  in  fee  is  a  total  rev- 
ocation at  law,  and  pro  tanto  only  in  equity : 
because,  at  law,  such  a  mortgage  is  re- 
garded as  a  conveyance,  but  in  equity  only 
as  a  pledge,  a  mere  chattel  interest:  a 
covenant  to  convey  is  a  revocation  in 
equity,  but  not  at  law ;  because,  as  it  may 
never  be  performed,  it  passes  no  estate  at 
all  at  law,  while  equity  considers  it  as 
tantamount  to  an  actual  conveyance,  (o) 
If  objected,  that  here  was  no  intent  to 
revoke  the  will  by  the  deed,  the  fact  is 
agreed:  but  the  same  objection  would 
equally  apply  to  almost  every  case  of  rev- 
ocation implied  from  alteration  in  the  es- 
tate of  the  testator,  and  has  been  often 
overruled;  such  revocation  being  a  con- 
sequence of  law,  and  the  intention  immate- 
rial. Not  to  mention  weaker  cases  that 
abound  and  concur — revocations  of  prior 
wills  have  implied  from  alterations  in  the 
estate,  necessarily  and  expressly   done,  to 

effectuate,  and  to  confirm  the  will,  (p) 
216         *It   may  be   objected,    that  on    the 

testatrix's  death,  the  use  of  the  estate 
being  no  further  limited,  resulted  to  her 
heirs,  and  so  they  were  in  of  the  old  use 
again,  and  that  precisely  at  the  moment 
when  the  trust  estate  under  the  deed  ceased, 
and  the  interests  derived  from  the  will 
commenced ;  therefore,  the  deed  did  not  in- 
terfere with  the  will.  But  the  estate  came 
back  by  a  new  limitation,  and  (whether  so 


(if)  Praunces's  Case,  8  Rep.  89.  b.  98,  a. 

(ta)  Burffoig-ne  v.  Fox.  1  Atk.  575. 

(1)  Lord  Lincoln's  Case.  1  £q.  Cas.  Abr.  411,  pi. 
11.  and  2  Ves.  Jan.  426,  et  seq. ;   Ibid.  008.  in  cotls. 

(k)  Pollen  y.  Haband,  I  Eq.  Cas.  Abr.  412,  pi.  12. 

(1)   Sparrow  v.  Hardcastle,  8  Atk.  706.  803. 

<m)  Abnes  v.  Miller,  2  Atk.  508,  and  Hone  v.  Med- 
craf  t,  1  Bro.  C.  R.  264. 

(n)  Brydfires  V.  Duchess  ofChandos,  2  Ves.  jnn.  417: 
GoodtlUe  V.  Otway,  7  T.  R.  399,  419:  S.  C.  2  Ves.  jnn. 
604.  in  notls,  S  Ves.  Jan.  661.  and  1  B.  &  P.  576,  where 
the  authorities  on  this  subject  (which  abound  in  the 
books)  are  all  reviewed  by  the  courts  of  Chanc,  C 
P.,  and  K.  B.  See  too  a  complete  and  lucid  state- 
ment of  them,  1  Wms.  edit  of  Saund.  Rep.  277,  n.  4. 

(o)  3  Atk.  804,  et  seq.;  2  P.  Wms.  882,  384:  Ibid.  624, 
S.P. 

(p)  Marwood  v.  Turner,  8  P.  Wms.  163,  case  stated 
by  Lord  Hardwicke,  3  Atk.  808,  Arnold  v.  Arnold,  1 
Bro.  C.  R.  401,  and  n.  4:  1  Wms.  edit  of  Saund.  877, 
cited  supra. 
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intended  or  not)  the  deed  was  incompatible 
with,  and  so  revoked,  the  will,  (a)  And 
in  Parsons  v.  Freeman,  Lord  Hard- 
wicke  said,  '*If  one  seised  in  fee  devise, 
and  then  levy  a  fine  to  his  own  use  in  fee, 
this  has  always  been  held  a  revocation, 
though  the  testator  was  in  of  his  old  use," 
which  he  thought  **a  prodigious  strong 
case:"  and  truly  so  it  was;  for  so  com- 
pletely was  it  the  old  use,  that  if  the  estate 
be  derived  ex  parte  matema,  the  descent 
is  not  diverted  from  the  maternal  blood  by 
such  new  limitation,  (b)  Now,  if  such 
a  conveyance  as  that,  which  passes  the  es- 
tate out  of  the  testator,  instantaneously  to 
return,  be  a  revocation  of  a  prior  will ; 
much  more  shall  the  deed,  in  the  principal 
case,  work  such  revocation. 

As  to  the  reason  of  the  rule — favour 
to  the  heir;  the  reason  of  favouring  our 
system  of  decedents  is  as  strong  in  re- 
gard to  our  policy,  as  is  the  reason  of 
favouring  the  British  system,  in  regard  to 
theirs. 

It  may  be  said,  the  rule  contended  for 
is  but  the  general  rule,  subject,  like  all 
others,  to  exceptions.  Agreed.  But  this 
case  resembles  none  of  those  exceptions, 
in  fact  or  in  principle.  It  is  not  like  a  tes- 
tator changing  by  deed  the  trustees  of  a 
trust  estate  devised  by  prior  will ;  which 
is  no  revocation  ;(c)  nor  like  partition 
between  tenants  in  common  ;(d)  nor  like 
a  subsequent  surrender  of  a  copyhold  before 
devised  ;(e)  nor  like  the  case  where  several 
deeds  make  one  conveyance,  and  a  devise, 
in  the  interval  between  the  first  and  last, 
is  held  not  revoked  by  the  last,  be- 
cause .  all  parts  of  the  conveyance 
217  *make  one  whole,  and  relate  to  the 
beginning  ;(f)  nor  like  the  case  put 
by  Lord  Hardwicke,  in  Parsons  v. 
Freeman,  of  a  testator  subsequently  con- 
verting an  equitable  estate  disposed  of  by 
will  into  a  legal  one;  which  he  thought 
would  not  revoke  the  will; (g)  though  he 
afterwards  mentioned  this  opinion  doubt- 
ingly;(h)  and  the  converse  thereof  is  cer- 
tainly not  true.(i)  Williams  V.  Owen8(k) 
was  decided  on  similar  ground,  it  being 
held,  that  the  will  there  operated  on  an 
equitable  estate,  and  that  the  subsequent 
deed  had  no  other  effect  than  to  give  the 
devisor  a  legal,  in  place  of  the  equitable 
estate,  of  which  he  was  seised  at  the  time 
of  making  the  will.  The  decision,  how- 
ever, was  afterwards  questioned,  (1)  ex- 
plained,(m)  and  finally  exploded,  (n)  The 
case  of  Loyd  v.  Spillet(o)  is  a  distinct  one. 


(a)  Bradenell  v.  Boatrliton.  2Atk.  273:  Darley  v. 
Darley,  3  Wlls.  18:  Hick  v.  Mors,  Amb.  216;  Parsons 
V.  Freeman,  best  reported  1  Wlls.  810, 

(b)  Abbot  V.  Burton,  1  Salk.  B90.  and  Martin  v. 
Stracban,  best  reported  6T.  R.  107.  in  notis. 

(c)  Doe  V.  Pott  Doug.  722. 

(d)  Lntbcr  v.  KIdby,  3  Coxe's  edit,  of  P.  Wms.  170, 
n.  B.  Tlckner  v.  Tickner.  cited  3  Atk.  742.  746.  750. 

(e)  Tbrustout  v.  Cannlnffbam.  Wm.  BL  Rep.  1040. 

(f)  Selwyn  v.  Selwyn,  2  Burr.  1181,  and  Roe  v. 
Griffith.  4  Burr.  1982. 

(e)  1  Wlls.  311. 

<b)  8  Atk.  804. 

(1)  1  Wils.  311. 

(k)  2  Ves.  jun.  S06. 

(1)  SVes.  Jan.  684. 

(m)  By  Lord  AiiVANLXY.  (then  master  of  the 
rolls,)  who  grave  the  opinion  in  Harwood  v.  Og- 
lander.  6  Ves.  jun.  218.  et  seq. 

<n)  S.  C.  on  appeal,  8  Ves.  jun.  127. 

(o)  8  P.  Wms.  844. 


decided  on  the  ground,  that  there  nothing' 
more  was  done  by  the  deed  than  to  a£Brm 
the  will,  in  order  to  secure  the  object  of 
both  in  all  events,  and,  therefore,  the 
trustees  in  the  deed  were  held  trustees  for 
the  benefit  of  the  will.  That  case  does  not 
touch  our  question.  But  it  may  be  ob- 
jected, lastly,  that  the  deed  in  this  case 
was  only  for  a  particular  purpose,  and  so 
a  revocation  of  the  will  only  pro  tanto. 
But  the  excepted  cases  out  of  the  general 
rule  of  revocation,  grounded  on  the  deed 
being  for  a  particular  purpose,  and  so  a 
revocation  pro  tanto  only,  ''have  been 
confined  to  mortgages  and  securities  for 
money,  and  to  other  conveyances  for  rais- 
ing money  to  pay  debts. "(p)  Theopinion 
of  Lord  Chief  Justice  Eyre,  indeed,  in 
Goodtitle  v.  Otway,(q)  would  extend  the 
bounds  of  such  exceptions :  but  the  rest  of 
the  court  differed  from  him,  and  their 
judgment  was  affirmed  in  K.  B.  (r)  And 
in  that  case,  the  will  was  revoked  by  the 
passing  of  a  base  fee  out  of  the  devisor. 
In  Lord  Lincoln's  Case,  (s)  * 'nothing  could 
be  more  decidedly  particular  than  the 
purpose  for  which  he  made  the  deed" — to 
provide   for  a   marriage   that   never   took 

place,  and  never  was  likely,  nay, 
218      never   intended  *to  take   place.     Yet 

was  the  deed  held  to  revoke  the  will 
in  toto ;  and  the  decree  has  been  repeatedly, 
by  the  highest  authorities,  and  sometimes 
against  the  strongest  inclination  to  re- 
nounce it,  recognised  for  law.(t)  Nay, 
where  the  particular  purpose  of  the  subse- 
quent conveyance  has  been  to  confirm 
the  will,  the  conveyance,  passing  the 
estate  devised  out  of  the  testator,  has  been 
held  (as  we  have  before  seen)  to  revoke  the 
will.(u)  The  truth,  is  although  the  con- 
veyance, whereby  an  estate  before  devised 
is  altered,  be  evidently  for  a  particular  pur- 
pose, yet  if  the  whole  estate  be  affected 
thereby,  the  conveyance  will  work  a  revo- 
cation of  the  will;(v)  and  to  make  such 
conveyance  a.revocation  pro  tanto  only,  not 
only  its  purpose  must  be  particular,  but  its 
effect  partial,  (w) 

2.  But  admit  this  reasoning  to  be  falla- 
cious or  inapplicable,  if  the  deed  was  not, 
the  commission  of  lunacy  was,  a  revocation 
of  the  will. 

According  to  both  civil  and  common 
law,  a  subsequent  lunacy  is  no  revocation 
of  a  prior  will:(x)  but  our  law,  in  effect, 
compels  lunatics  to  die  intestate,  (y)  The 
clause  referred  to  expressly  intends,  not 
hospital  lunatics,  but  those  in  custody  of 
committees.  It  has  been  thought  that  this 
clause  was  designed,  not  to  compel,  but 
to  provide   for,  the  intestacy   of  lunatics; 


(p)  By  Lord  Hardwicke,  8  Atk.  805:  Lord  Lough- 
borough, 2  Ves.  Jan.  480,  et  seq.:  Master  of  tbe  rolls, 
6  Ves.  jun.  219.  et  seq..  and  asrain  hy  Lord  Chanchd- 
LOR,  8  Ves.  jun.  125. 

(q)  1  B.  &  P.  &98. 


(r 


899. 


•)  7  T.  R. 

(s)  1  Eq.  Cas.  Abr.  411,  cited  supra. 

(t)  See  8  Atk.  803:  7  T.  R.  419.  420;  2  Ves.  jun.  4»; 
1  B.  &  P.  589.  614,  615,  619;  DoUff.  722. 

(u)  See  the  cases  cited  on  the  point  of  intention, 
supra. 

(v)  3  Atk.  749.  case  mentioned  by  Loan  Hard- 
wiCKB.    See,  too,  Pow.  on  Dev.  579. 

<w)  2  Ves.  jun.  431.  432. 

(x)  Just.  Inst.  1,  2,  tit  12,  8. 1:  Forse  &  Hemblinff*s 
Case,  4  Co.  61. 

(y)  Rev.  Code,  vol.  1,  c.  120,  s.  17,  p.  885. 
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but  on  that  construction  it  is  unnecessary 
and  idle.  To  all  objections  to  the  effect  of 
this  commission,  on  the  score  of  irregularity 
in  the  fnroceeding  whence  it  resulted,  I  an- 
swer, that  this  court  is  not  now  reviewing, 
in  an  appellate  character,  that  proceed- 
ing ;  and  that,  though  it  be  not  conformable 
to  the  course  of  the  English  chancery  in 
like  cases,  (a)  the  paramount  authority  of 
our  own  law  has  been  substantially  pur- 
sued; for  the  clause  before  quoted  ordains 
the  appointment  of  a  com^iittee  for  **all 
idiots  and  lunatics  in  like  manner  as  before 
directed"  for  hospital  idiots,  Ac.  and  for 
these  latter  the  couits  are  expressly  au- 
thorized to  appoint  committees,  (b) 
219  Regular  inquests  *on  such  occasions, 
are  unnecessary  and  unwonted  in 
Virginia.  Nor  was  the  commission  of 
lunacy  in  this  case  ever  revoked:  there  are 
but  two  ways  it  could  be  done— by  scire 
facias, (c)  which  is  obsolete;  or  by  petition 
in  chancery  :(d)  and  here  no  such  pro- 
ceeding was  ever   had. 

In  one  way  or  the  other,  or  both,  therefore, 
the  will  of  Ann  Hughes  has  been  in  law 
revoked ;  and  it  has  been  settled  in  this 
court, (e)  that  such  implied  revocations 
are  cognisable  before  courts  of  probate. 
David  Robertson,  for  the  appellee.  1st. 
As  to  the  alleged  revocation  by  the  deed 
of  trust.  If  any  of  the  authorities  quoted 
have  any  application,  I  am  much  mis- 
taken. If  they  did  apply,  this  court 
should  not  be  bound  by  adjudications,  the 
absurdity  of  which  some  of  the  British 
judges  admit  to  be  '*8hocking."(f)  But 
in  fact,  the  cases  cited  have  no  bearing 
on  the  subject;  for  no  case  has  been  pro- 
duced in  which  an  express  intention  not  to 
revoke  the  will  appeared  in  evidence. 

The  object  of  the  deed  was  to  convey  an 
estate,  for  the  life  only  of  Mrs.  Hughes, 
to  the  same  gentlemen  who  were  to  be  her 
executors.  The  whole  instrument  must  be 
taken  together ;  the  restrictive  or  explana- 
tory clause  in  connection  with  the  dona- 
tive. There  was  no  such  clause  in  any 
of  the  cases  relied  upon  by  Mr.  Leigh. 
There  is  not'  the  smallest  incompatibility 
between  the  deed  and  will  in  this  case. 
The  will  took  effect  at  the  death  of  the 
testatrix,  and  she  was  very  anxious  to  pre- 
vent it  from  being  set  aside. 

All  the  cases  cited  are  reducible  to  two 
classes;  1st.  Where  there  was  a  convey- 
ance of  the  whole  property  immediately ; 
(that  of  a  common  recovery  is  a  striking 
example;)  2d.  Wheze  a  party,  having  a 
temporary  interest,  surrenders  it,  and 
takes  a  different  interest  in  exchange. 

The   revocation  must   always  arise 

220      from  a  change  of  '^the  intention  of  the 

testator,    or,   necessarily,    from     the 

change   of  his  estate ;  neither  of    which  is 

the  case  here. 

2d.  As  to  the  revocation  by  the  commis- 
sion of  lunacy.  A  greater  absurdity  would 
result  from  this  proposition  than  from  the 
other.     Our  act  of    1792,  concerning    wills. 


I  Harr.  Cb.  Prac.  492,  et  seq. 
Rev.  Code.  voL  1,  c.  ISO,  8.  e.  7.  p.  834. 
1  Sid.  124. 
<d)  1  FoDb.  £q.  60. 

(e)  Wilcox  V.  Bootes,  1  Wasli.  141:  Yerby  v.  Yerby, 
3  Call.  880. 

(f )  Per  LoBD  MAVsracLD,  in  Doe  v.  Pott,  Doaff.  722. 


(a)  n 
<b)  R4 
(c)  11 
<d) 
(c) 


(passed  December  14th,  1792,)  says  that 
a  will  shall  not  be  revoked,  but  by  cancel- 
ling, or  by  a  subsequent  will,  codicil,  or 
declaration  in  writing,  (g)  Yet  it  is  con- 
tended that  by  an  act  of  the  same  session 
of  assembly,  (passed  December  24th,)  a 
will  is  declared  to  be,  ipso  facto,  revoked 
by  a  subsequent  privation  of  understanding  I 
But  these  two  acts  may  stand  very  consist- 
ently together. 

The  clause  in  question  in  the  act  concern- 
ing lunatics  has  not  introduced,  a  new 
rule.  Its  intention  was  only  to  prevent 
the  property  of  the  lunatic  from  going  to 
the  commonwealth;  as,  at  common  law,  it 
went  to  the  king.  It  is,  indeed,  literally 
copied  from  the  statute  of  17  Edw.  II.  c. 
10;(h)  except  as  to  the  last  clause,  which 
gave  the  estate  pro  salute  animae,  whereas 
in  this  country  it  goes  to  the  relations. 
But  here,  as  well  as  in  England,  a  previous 
will  is  not  to  be  set  aside. 

A  different  construction  would  establish 
the  strange  position  that  all  persons  who 
may  lose  their  senses  by  disease  are  com- 
pelled to  die  intestate,  however  judicious 
wills  they  may  have  previously  made  1  A 
man's  being  overtaken  by  madness  ought 
no  more  to  operate  a  revocation,  (on  the 
ground  that  he  might  have  intended  to 
revoke, )  than  sudden  death  has  such  effect. 
In  that  case  an  intention  to  revoke  may 
be  defeated;  but  inconveniences  of  this 
nature  cannot  be  guarded  against.  All 
that  can  be  done  is  to  lay  down  general 
regulations. 

George  K.  Taylor,  on  the  same  side,  con- 
tended that,  this  being  an  appeal  from 
a  court  of  probate,  if  the  will  be  made  out 
according  to  the  act  of  assembly,  the 
221  court  *must  admit  it  to  record ;  the 
court  of  probate  having  nothing  to 
do  with  implied  revocations:  but  he  ob- 
served that  future  litigation  might  be  pre- 
vented if  the  court*s  opinion  could  be 
obtained  upon  all  the  points  in  dispute. 
The  will  is  good  as  to  whatever  property 
may  not  be  conveyed  by  the  deed :  for  the 
general  residuary  clause  might  operate  upon 
property,  afterwards  acquired,  and  there- 
fore not  conveyed.  The  court,  then,  should 
say,  "Let  it  be  recorded;  let  the  executor 
qualify :  if  any  part  has  been  revoked,  the 
person  entitled  will  not  be  injured;  and 
others  will  get  that  to  which  they  are  en- 
titled." 

The  rule  is  the  same  in  relation  to  revo- 
cations of  wills  of  personal  estate  as  of 
real.(i)  Let  us  see,  then,  whether  the 
deed  in  this  case  was  a  revocation  as  to 
either. 

There  must  be  a  concurrence  of  the  inten- 
tion and  act,  in  a  subsequent  instrument, 
to  operate  a  revocation  of  a  former :  in  the 
same  manner  as  tearing  a  will  is  prima 
facie  evidence  of  revocation,  but  accidental 
or  unintentional  tearing  is  not  a  revoca- 
tion. Therefore,  in  Onions  v.  Tyrer,  1  P. 
Wms.  343,  a  new  will  repeating  the  old 
totidem  verbis  was  decided  not  to  have  the 
effect  of  a  revocation ;  and  in  Karwood 
V.  Goodright,    Cowp.   87,  (k)    a    subsequent 


(if)  Rev.  Code,  voL  1.  c.  92,  8.  8. 
(h)  8  Bac.  (Qwill.  edit)  529,  580. 
(i)   Roberts  on  Wills.  416. 

(k)  S.  C.  3  Wils.  497,  aader  the  style  of  Goodrlfftat 
V.  Harwood. 
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will,  though  foand  by  the  jury  to  contain 
a  different  disposition  from  a  former,  was 
considered  no  revocation ;  the  particulars  of 
the  difference  between  the  two  instruments 
being  unknown. 

Such  is  the  doctrine  as  to  express  revoca- 
tions ;  and  it  equally  applies  to  such  as  are 
implied. 

Mr.  Lteigh  and  myself  agree  in  the  law, 
that  a  conveyance  of  the  whole  estate  is  an 
implied  revocation ;  but  we  differ  as  to  the 
question  of  fact,  whether  the  deed  in  this 
case  conveyed  all  the  estate.  It  clearly  was 
but  a  conveyance  for  the  life  of  the 
grantor.  Suppose,  in  the  body  of  the  deed, 
it    had    been,  '*To    them    and    their 

222  heirs  *for  ever,  during  my  life,  and 
no  longer,*'  would  not  the  estate  con- 
veyed have  been  for  life  merely?  And  is 
not  the  effect  the  same  where  there  is  a 
condition  or  defeasance  limiting  the  dura- 
tion of  the  deeds  to  the  party's  life?  For 
the  court  must  construe  it  all  together ;  and, 
if  this  be  done,  what  is  it  but  a  lease  of 
her  lands,  and  hire  of  her  slaves,  for  her 
life?  If  it  ever  was  a  grant  of  the  whole 
interest  in  either,  at  what  time  was  it  so? 
Before  the  concluding  clause  was  added? 
Surely  not;  because  then  the  deed  was  not 
signed ;  and  when  sealed  and  acknowledged, 
was  it    not   together   with    the  limitation? 

It  may  be  said  that  a  deed  is  to  be  taken 
most  strongly  against  the  grantor. 
Agreed ;  when  the  court  is  reduced  to  that 
melancholy  alternative.  But  there  is  no 
intricacy  or  ambiguity  in  the  language  of 
this  deed.  The  trustees  could  not  claim 
the  estate  to  them  and  their  heirs,  in  op- 
position to  the  defeasance.  ' 

There  never  was,  for  a  single  moment, 
a  devestment  of  all  her  estate,  right  and 
interest ;  in  which  respect  this  case  differs 
from  that  of  Goodtitle  v.  Otway,  7  T.  R. 
399,  and  Lord  Lincoln's  Case,  1  Bq.  Cas. 
Abr.  411.  There  was  no  defeasance  on  the 
face  of  the  deed  in  either  of  those  cases ; 
the  first  of  which  comes  nearest  to  the 
present,  of  any  cited  by  Mr.  Leigh.  As 
the  court,  I  trust,  will  not  be  disposed  to 
extend  the  doctrine  of  revocations  farther 
than  it  has  gone,  they  will  decide  that  there 
was  no  revocation  here. 

2d.  As  to  the  operation  of  the  act  of 
assembly  concerning  lunatics,  all  the  Eng- 
lish authorities  are,  that  subsequent  lunacy 
shall 'not  revoke  a  will,  (a)  And  those 
authorities  apply  here,  because  our  act  is 
copied  from  the  English  statute,  except  the 
last  clause.  But  the  act  itself  removes 
every  difficulty;  for  it  does  not  say  that  the 
lands  and  chattels  shall  be  distributed  as 
if  the    lunatic  had  died  intestate,  (so 

223  as    to  abrogate   any    will  *which    he 
may  have  made, )  but  it  merely  refers 

to  the  act  of  descents.  Now  the  act  of 
descents,  in  its  terms,  provides  for  the  dis- 
tribution in  the  manner  therein  directed, 
in  case  of  intestacy ;  but  not  where  there  is 
a    will. 

Wick  ham,  on  the  same  side.  It  appears 
strange  to  me  that  in  this,  as  a  court  of 
probate,  the  point  about  implied  revocation 
should  have  been  made,  in  this  case.  An 
implied  revocation  of  the   whole   will   may 

(a)  Roberts,  81,  et  sea. 


be  considered  by  the  court  of  probate.  (b| 
But  the  case  is  otherwise  with  respect  to 
implied  revocations  of  particular  bequestii. 
According  to  the  case  of  Beard  v.  Beard,  3 
Atk.  73,  even  **  though  all  the  legacies  be 
revoked,  yet,  the  executor  continuing,  the 
will  must  be  proved,  and  he  becomes  a 
trustee  for  the  next  of  kin."  All  Mr. 
Leigh's  cases  are  of  wills  which  had  been 
admitted  to  probate. 

On  the  merits,  whether  the  will  was  re- 
voked, or  not,  the  English  authorities,  I 
admit,  are  not  to  be  departed  from.  Bat 
they  are  founded  on  the  technical  con- 
struction of  the  statute  of  wills;  and,  if 
not,  do  not  apply  to  this  case.  Mr.  Leigh's 
premises,  that  all  the  interest  was  parted 
with  by  the  deed,  are  clearly  not  founded  in 
law.  Two  erroneous  positions  are  the  sub- 
stratum of  his  whole  argument ;  first,  that 
an  estate  to  A.  and  his  heirs  for  the  life  of 
B.  is  a  fee-simple;  and,  secondly,  that  a 
like  estate  for  500  years,  though  carved  out 
of  the  fee-simple,  is  the  whole  estate.  An 
estate  pur  autre  vie,  or  for  any  number  of 
years,  is  not  even  a  base  fee ;  though  con- 
veyed for  the  limited  time  to  the  donees 
and  their  heirs,  (c) 

This  fallacy,  therefore,  being  removed, 
the  superstructure  falls  to  the  ground ;  for 
there  is  not  a  dictum  to  show  that,  where  a 
part  only  of  the  estate  is  conveyed  by  a 
subsequent  deed,  the  will  is  not  good  for 
the  balance;  and  the  doctrine  laid 
224  down  in  Brydges  v.  The  ^Duchess  of 
Chandos,  2  Ves.  jun.  428,  is  express 
that,  in  such  case,  the  will  is  good  pro 
tan  to. 

But,  even  if  the  question  as  to  a  devise 
of  land  were  against  us,  the  rule  would  be 
otherwise  in  relation  to  ademption  of 
legacies,  which  depends  altogether  upon  the 
intention  of  the  testator,  according  to  the 
circumstances  of  each  case.(d)  And  it 
should  be  remembered  that  the  parties  con- 
tending in  this  cause  are  interested  only  in 
the  slaves.  Ned  Huehes,  the  devisee  of 
the  land,  is  not  a  party. 

Another  point,  also,  is  in  itself  conclnsiTe 
in  our  favour,  viz.  that  parol  evidence  is 
admissible  to  rebut  an  implied  revoca* 
tion.  (e) 

As  to  the  question  upon  the  commission 
of  lunacy,  the  act  of  assembly  concerning 
lunatic8(f )  ought  not  to  be  construed  as 
repealing  the  3d  section  of  the  act  concern- 
ing wills,  (g)  Both  laws  took  effect  on  the 
same  day,  (the  1st  of  October,  1793, )  by 
virtue  of  the  suspending  act,  passed  Decem- 
ber 28,  1792  ;(h)  and  both,  being  in  pari 
materia,  should  be  considered  together.  No 
more  violence  would  be  done  by  interpolat- 
ing the  words  "in  case  of  intestacy,"  after 
the  word  * 'distributed"  in  the  17th  section 
of  the  act  concerning  lunatics,  (for  the 
purpose  of  effectuating  the  obvious  inten- 
tion of  the  legislature,)  than  was  done   in 


(b)  Wilcox  V.  Rootes,  1  Wash.  141.  and  Ycrby  v. 
Ycrby,  8  Call,  889 

(c)  2  Bl.  Ck>m.  190.  Ibid.  866.  as  to  estates  pur  autre 
vie.  and  Stirling  v.  Lidyard,  8  Atk.  199.  as  to  leases 
for  years. 

(d)  1  Boper  on  Legacies,  89:  Hamblinffv.  Lister, 
Amb.  401:  Ck>leman  v.  Coleman,  2  Ves.  Jun.  680. 

(e)  Brady  v.  Cubltt.  Donir.  81. 

(f)  Rev.  Code,  voL  1,  c.  180,  s.  17. 
Ig)  Ibid,  c  92. 

(U)  Ibid.  c.  150. 
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the  case  of  Browne  ▼.  Turberville,  2  Call, 
396,  by  interpolating  the  worda  **in  caae  of 
an  infant,*'  in  the  7th  aection  of  the  act  of 
deacenta. 

Botta,  in  reply.  Aa  to  the  parol  proof  of 
Ann  Hughea'a  declarationa,  that  she  did 
not  intend  to  revoke  her  will ;  such  proof  is 
admissible  to  repel,  or  fortify,  presump- 
tions arising,  1.  From  marriage  and  birth 
of  a  child  ;(a)  2.  From  cancelling,  defac- 
ing, tearing,  obliterating  or  burning  the 
will;  (b)  3.  From  imperfect  memoranda 
which  may  have  been  made  with,  or  with- 
out, the  testator's  intent;  (c)  4.  Or,  from 
any  other  presumptive  facta.  But  the  im- 
port and  efiect  of  words  in  a  deed  can- 

225  not   be    'contradicted,    explained    or 
controlled  by   such    proof.     There    is 

no  case  or  dictum  for  it ;  and  the  general 
rule  is  expressly  against  it.  Mr.  Taylor 
knew  this,  and  therefore  did  not  contend 
for  the  doctrine. 

But  the  revocation  depends  not  on  intent, 
but  a  rule  of  law;(d),  and  the  rule  itself 
is  based  on  twenty-four  concurring  cases 
without  one  contradicting,  (e) 

The  rule  is  admitted  to  be  binding  and 
eoncluaive  where  the  deed  conveys  the 
whole  estate.  But  it  is  objected  that,  in 
this  case,  the  deed  is  only  for  a  life  eatate. 
According  to  the  rules  of  construction  of 
deeds,  (f)  the  court  is  to  reconcile  the  differ- 
ent parts,  if  possible,  but,  if  there  be  two 
clauses  totally  repugnant,  the  first  shall 
be  received,  and  tbe  latter  rejected ;  keep- 
ing also  in  view  the  maxim  that  the  deed 
ia  to  be  taken  most  strongly  against  the 
grantor. 

Applying  these  rules  to  the  present  case, 
it  is  to  be  observed  that  the  conveyance  is 
of  all  the  estate  to  the  trustees,  their  heirs 
and  aaaigns  (not  during  the  life  of  Ann 
Hughes,  but)  "forever;"  to  be  held  by 
them  ''forever;"  and  she  warrants  to  them 
•  •  forever. ' '  This  important  word  *  'forever' ' 
has  not  been  noticed  by  the  counsel  for 
the  appellee.  It  is  three  times  repeated, 
ia  stubborn  and  inflexible,  and  ita  empire 
over  the  deed  cannot  be  destroyed  but  by  a 
▼iolence  reaching  to  the  heart  of  that  in- 
strument. 

The  latter  clause  is,  therefore,  irreconcil- 
able with  the  former,  and  must  be  rejected ; 
especially  since  this  construction  is  most 
strongly  against  the  grantor.  In  case  of 
a  mortgage,  the  proviso  is  that,  on  pay- 
ment of  the  money,  every  thing  is  to  be 
▼oid ;  yet,  at  law,  the  fee  is  in  the  mort- 
gSLgee  from  the  moment  of  execution,  even 
before  payment;  and  a  release  is  necessary 
to  reconvey  it;(g)  though  in  the  different 
parts  of  a  mortgage  there  is  no  repug- 
nancy. "I  give  to  A.  a  tract  of  land  for- 
ever, in  case  I  do  not  pay  him  a   sum 

226  of  money    by   a   certain    *day ;    and 
if   I  do  pay  it,  then   I   do   not  give 


(a)  Wilcox  Y.  Rootes.  1  Wash.  141,  and  Yerby  v. 
Yerby.  8  Call,  884. 

(b)  Brady  y.  Cnbltt,  Dooff.  81 ;  Bartensbaw  v.  Gil- 
bert. Oowp.  58. 


<c)  Coffbill  ▼.  CoffblU,  2  H.  &  M.  467. 

<d)  1  r - 


I  SauDiT.  877.  note  4.  Pow.  on  Dev.  566,  560—588. 
608.  006:  7  T.  R.  415.  480:  8  Vez.  sen.  419. 

(e)  See  Rob.  on  Wills.  804. 

(f)  8  Tuck.  Bl.  880:  Co.  Litt.  146,  a:  Ibid.  112.  Har- 
dres.  94. 

(g)  Pow.  on  Mortff.  60. 


him  the  land,"  is  sense,  and  common  to 
mortgagee:  but  *^I  give  to  A.  forever,  to 
have  for  life,"  is  a  contradiction  in  terms. 
The  argument  is  stronger,  then,  for  vest- 
ing the  fee-simple  in  the  trustees,  under 
this  deed,  than  in  the  case  of  a    mortgage. 

It  in  aaid  that  the  court  of  probate  is  to 
consider  express  revocationa  only.  But 
according  to  the  authorities,  its  powers  are 
certainly  more  exten8ive.(h)  It  is  also 
said  that  aome  pittance,  not  comprehended 
in  the  deed,  might  have  paaaed  by  the  will : 
but  she  conveyed  all  by  the  deed  ;  was  bedrid- 
den until  her  death ;  and  it  is  not  probable 
that,  after  executing  the  deed,  ahe  acquired 
any  property. 

But  ''the  will  ahould  be  recorded  to  give 
validity  to  the  appointment  of  the  execu- 
tor I"  The  gentlemen  are  welcome  to  this 
fish  out  of  the  water,  thia  general  without  an 
army,  thia  executor  of  a  will  without  any 
will  to  execute  I  But  in  Wilcox  v.  Rootes,  1 
Waah.  141,  the  court  rejected  the  office,  with 
the  will,  though  the  point  was  made ;  and,  in 
that  case,  the  marriage  and  birth  of  a  child 
fumiahed  no  presumption  of  revocation  of 
the  executor's  office. 

If  the  will  be  not  revoked  as  to  one  thing, 
while  it  is  as  to  another,  it  ought  to  be  re- 
corded only  for  the  purpose  for  which  it  is 
good ;  for,  if  admitted  generally,  it  is  con- 
clusive aa  to  every  part,  unless  set  aside 
by  bill  in  equity ;  and  those  who  contested 
the  probate  cannot  be  received,  afterwards^ 
to  file  a  bill. 

Mr.  Wiclcham  was  the  only  counsel  who 
said  there  was  a  distinction,  between  the 
two  species  of  property,  with  respect  to  the 
effect  of  a  revocation.  The  cases  referred 
to  by  Mr.  Leigh  related  not  to  land  only, 
but  personal  property ;  for  example,  Rud- 
stone  V.  Anderaon,  2  Vez.  sen.  418,  and 
Hone  V.  Medcraft,  1  Bro.  Ch.  Rep.  264. 
The  court,  in  both  those  caaes,  conaidered 
peraonal  estate  as  governed,  in  this  respect, 

by  the  same  rules  as  real. 
227  *But  in  thia  case,  if   the   deed    re- 

voked the  first  will,  as  to  land  only, 
the  revocation  was  extended  to  personals  by 
the  second  will.  The  act  of  assembly (i) 
only  requires  a  subsequent  will  to  be  ''in 
writing,"  to  make  it  effectual  to  revoke  a 
former;  not  that  it  shall  be  proved  by  two 
witnesses.  The  testimony  is,  indeed,  con- 
tradictory as  to  the  sanity  of  the  testatrix 
at  the  time  of  making  the  second  will. 
Seay  and  Ford,  the  two  subscribing  wit- 
nesses, differ  on  this  point ;  but  Seay  is  most 
to  be  relied  upon,  since  he  declares  himself 
to  have  been  more  intimately  acquainted 
with  Mrs.  Hughes,  and  therefore  better 
qualified  to  form  a  judgment  on  the  aub- 
ject. 

Wick  ham.  Ford  proves  that  she  had  lu- 
cid intervals:  he  was  called  in  to  write 
the  will,  and  had  the  t>eat  opportunity  of 
knowing  the  atate  of  her  mind  at  the  time. 
He  says,  too,  it  was  not  her  intention  to 
revoke  the  former  will.  The  case  of  Cog- 
bill  V.  Cogbill,  2  H.  A  M.  467,  proves  that 
a  subsequent  will  may  be  made  without 
revoking  a  former. 


(h)  Bates  V.  Holman,  8  H.  &  M.  627:   Wilcox  y. 
Rootes,  I  Wash.  141 :  Yerby  v.  Yerby.  8  Call,  889. 
(i)  Rev.  Ck>de,  vol.  1.  c  98,  s.  7,  p.  161. 
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BotU.  The  second  will  ought  certainly 
to  be  produced  to  clear  up  this  point. 

Cur.  adv.  vult. 

Tuesday,  June  25th.  The  president  pro- 
nounced the  opinion  of  the  court,  that  the 
judgment,  admitting'  the  will  to  record, 
was  correct,  and  should  be  affirmed. 


WILL3. 

I.  Definitions. 

IL  By  What  Law  Governed. 
HL  Classes  of  Wills  and  Incidents  Thereof. 

A.  Written  Testaments  or  Ordinary  Wills. 

B.  Nuncupative  Wills. 

1.  Definition. 

2.  Under  Early  Statutes. 

8.  Abolished    by  Present   Statute  Except 
in  Certain  Cases. 

C.  Holographic  or  Olographic  Wills. 

D.  Continsrent  Wills. 

IV.  What  Writings  Are  Testamentary. 

A.  No    Particular   Form    Required    for    a 

WilL 

B.  The  Paper  Must  Have  Been  Written 
with  Testamentary  Intent 

0.  Wills    Distinsruished   from  Gifts    Causa 

Mortis. 

D.  Wills  Disting-uished  from  Deeds  and 
Contracts. 

£.  Will  May  Consist  of  Several  Testamen- 
tary Papers. 

F.  Wills  in  Form  of  Letters. 

G.  Indorsement  on  Insurance  Policy. 

H.  Asslfirnment  to  Operate  at  Death  of 
Assignor. 

1.  Memorandum  of  Instructions. 

J.  Writing  to  Prevent  Heirs  from  Having 
Any  Part  of  Testator's  Estate. 

K.  Parol  Evidence  to  Show  Character  of 
Instrument 

V.  Formal  Requisites. 

A.  The  Will  Must  Be  in  Wrtting. 

B.  Must  Be  Signed  So  That  Name  Is  Man- 
ifestly Intended  as  Signature. 

1.  In  General—Statutory  Provisions. 

2.  Signature  by  Mark. 
8.  Signature  by  Initial. 

4.  Signature    by  Some  Other    Person  by 
Direction  of  Testator. 

5.  Instances  of  Wills  Not  Properly  Signed. 
€.  Must   Be    Signed    or   Acknowledged    in 

Presence  of  at  Least    Two    Competent 
Witnesses. 

1.  Statutory  Provision. 

2.  Acknowledgment  of  Signature  by  Tes> 

tator. 
8.  Number  of  Witnesses. 
4.  Competency  of  Witnesses. 

D.  Witnesses  Must  Be  Present  at  Same 
Time. 

E.  Witnesses  Must  Subscribe  Will  In  Pres- 
ence of  Testator. 

1.  Statutory  Provision. 

2.  Object  of  Requirement 

8.  What    Amounts  to    Signature  as   Sub- 
scribing Witness. 

4.  The   Request  That   Witness  Shall  Sub- 

scribe. 

5.  Order  of  Signing. 

6.  What  Constitutes   "in  the  Presence  of 

the  Testator."  | 

F.  Form  of  Attestation.  I 


G.  Sealing. 

H.  Publication. 

I.  Evidence  of  Execution. 

1.  Value    of    Attesution    Clause    as    Evi- 

dence. 

2.  Value     of   Testimony    of    Subscribing 

Witnesses. 
a-  In  Support  of  Will. 

b.  Against  Validity  of  Will. 

c.  Presumption  Where  Subscribing  Wit- 

ness Forgets  Facts  of  Execution. 
8.  Number  of  Witnesses  Required  to  Prove 
Due  Execution. 

4.  How    Due   Execution     Proved     Where 

Witnesses  Are  Dead  or  Out  of  Jurisdic- 
tion. 

5.  Evidence   of    Execution    in     Cases   of 

Holographic  Wills. 

VL  Testamentary  Capacity. 

A.  Of  InfanU. 

B.  Of  Married  Women. 

C.  Of  Blind  Persons. 

D.  Of  Persons  Addicted    to  Use    of  Opium 
and  Ardent  Spirits. 

E.  Of  Aged  Persons— Failure  of  Memory. 

F.  Of    Persons    under   Insane     Delusion- 
Mistake  of  Fact. 

G.  Of  Eccentric  Persons. 
H.  Of  Persons  in  Extremis. 

L  Degree  of  Mental  Capacity  Required. 

1.  General  Rule. 

S.  Degree  of  Memory  Requisite. 

8.  Capacity  to  Make   Contracts  and  Wills 
Compared. 
J.  Time  When  Capacity  Must  Exist 
K.  Evidence  of  Testamentary  Capacity. 

1.  Burden  of  Proof. 

2.  Presumption     from    Fact   That     Will 

Was  Wholly  Written  by  Testator. 
8.  Nature  of  Will  as  Evidence  of   Capac- 
ity. 

4.  Former  Will  as  Evidence  of  Capacity. 

5.  Evidence  of  Business  Transactions. 
8.  Declarations  of  Testator. 

7.  Acts  and  Condu'ct  of  Testator. 

8.  Failure  of  Memory  as  Evidence  of  In- 

capacity. 

9.  Admissibility  of  Record  of  Inquisition 

of  Lunacy. 
10.  Opinion  Testimony. 

a.  Opinions  of  Subscribing  Witnesses. 

b.  Opinions  of  Physicians. 

c.  Opinions  of  Other  Persons. 

VIL  Who  May  Be  Devisees  or  Legatees. 
VIH.  What  May  Be  Devised  or  Bequeathed. 
IX.  Undue  Influence  and  Mistake. 

A.  What  Constitutes  Undue  Influence. 

B.  Circumstances  Tending   to  Show  Undue 
Influence. 

1.  Physical  Condition  of  Testator. 

2.  Fact  That  Will  Was  Written  by  Benefi- 

ciary. ' 

8.  Fact  That  Will  Is  in  Favor  of  Those 
Having  Controlling  Influence  over  Tes- 
tator. 

4.  Unnatural  Provisions  of  WilL 

C.  Declarations    of   Testator    as   Evidence 

of  Undue  Influence. 

D.  Burden  of  Proving  Undue  Influence. 

E.  Time  to  Which  Question  Relates. 

F.  MisUke. 

X.  Revocation  of  Wills. 
A.  Deflnltion  of  Revocation. 
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B.  Reyocation  by  Cattlnff.  Tearing,  Burn- 
imr,  etc. 

C.  Reyocation  by  Subseqaent  Will  or  Codi- 

cil or  WritinfiT   Declariagr   Intention    to 
Reyoke. 

D.  Reyocation  by  Subsequent  Ck>nyeyance. 
£.  Reyocation  by  Marriasre. 

P.  Reyocation  by  Birth  of  Issue  Where 
There  Are  No  Children  at  Date  of  Will. 

G.  Reyocation  by  Birth  of  Issue  Where  There 
Are  Children  Liyinff  at  Date  of  Will. 

H.  Reyocation  Based  on  Erroneous  Adyice. 
L  Reyocation  Not  ImpAed  from  Subse- 
quent Insanity  of  Testator. 

J.  Revocatory  Effect  of  Lost  Wills. 

K.  Evidence  of  Revocation. 

XL  Reviyal  and  Republication. 
XIL  Probate  and  Contest 

A.  Of  Domestic  Wills  Generally. 
1.  Various  Forms  of  Probate. 

8.  Who  May  Offer  Will  for  Probate. 

8.  RepropoundiufiT  Will  Once  Probated  or 

Rejected. 
4.  Hearing   on  Application  Not  Formally 

Contested. 
&  Time  for  Contesting  Probated  Wills. 

6.  Parties  to  Formal  Contests. 

7.  The  Contestant's  Pleadingr. 
&  The  Defendant's  Pleading. 

0.  Withdrawal  or  Voluntary  Nonsuit 

10.  Riffht  to  Jury  Trial  of  Will  Contests. 

11.  The  Issue  in  Will  Contests. 

12.  Plaintiffs  and  Defendants  in  Issue. 
18.  Trial  of  Issue  by  Jury. 

U.  Verdict 

1&  Judgment    or   Decree— Judgment   Con- 
fined to  Issue. 

16.  Conclusiveness  of  Probate  Proceedluffs. 

17.  Costs. 

18.  New  Trials. 

19.  Bin  of  Review. 

sa  Appeal  and  Error. 

B.  Of  Nuncupative  Wills. 

C.  Of  Lost  or  Destroyed  Wills. 

D.  Of  Porelfirn  Wills. 

zni.  General  Principles  of  Interpretation. 

A.  General  Rule  of  Intention. 

B.  Leiral  Presumptions  and  Rules  of  Con- 
struction Yield  to  an  Intention  Satisfac- 
torily Expressed. 

C  Intention  Must  Be  Gathered  from  the 
Words  as  Used  by  the  Testator. 

D.  Sense  in  Which  Words  Are  Presumed 
to  Be  Used. 

1.  Ordinary  Words  Presumed  to  Be  Used 

in  Their  Ordinary  Sense. 

2.  Technical  Words  Presumed  to  Be  Used 

in  Their  Technical  Sense. 

8.  Words    Presumed    to     Be    Used    with 

Intent  Consistent    with   Other  Provi- 
sions of  Will. 
4.  Value  of  Adjudffed  Cases  in  Construinff 
Words. 

E.  Words  May  Be  Supplied,  Transposed 
or  Rejected  to  Effectuate  Intention  of 
Testator. 

P.  Punctuation. 

G.  All  Parts  of  Will  to  Be  Construed 
Together. 

a  Some  Effect  to  Be  Given  to  Every  Part 

L  A  Clear  Gift  Not  to  Be  Diminished  or 
Enlarged  by  Doubtful  Expressions.     . 

J,  If  Two  Clauses  Are  Irreconcilably  Re- 
pugnant the  Last  Will  Prevail 


K.  If  General  and  Particular  Intent  Con- 
flict the  General  Will  Control  the 
Particular. 

L.  Presumption  affainst   Partial  Intestacy. 

M.  The  Law  Favors  the  Vestinff  of  Estates. 

N.  The  Heir  Not  to  Be  Disinherited  Except 
by  Necessary  Implication. 

XIV.  Rules  of  Construction  Where  Testamentary 
Donees  Are  Deslimated  as  Classes. 

A.  Gifts  to  "Children." 

1.  Meaninff  of  the  Term  as  Used  in  Wills. 

2.  May  Include  Grandchildren. 
8.  May  Mean  "Issue.*' 

4.  Gifts  to  Children  as  Purchasers— After- 

Born  Children. 

5.  Rule  in  Wild's  Case. 

B.  Gifts  to  "Sons." 

C  Gifts  to  "Descendants." 
D.  Gifts  to  "Heirs.** 
1.  In  General. 

3.  Time  of  Ascertainment 

8.  Devise  to  Heirs  of  Living  Person. 

4.  Remainders  Limited    to  Heirs  of  Taker 

of  an  Estate  of  Freehold— Rule  in  Shel- 
ley's Case. 
6w  Devise  to   Heir  to  Take  as   He  Would 
Take  as  Heir. 
B.  Gifts  to  "Family.** 

F.  Gifts  to  "Next  of  Kin.** 

G.  Gifts  to  Survivors. 

H.  Gifts  to  Representatives. 

XV.  In  What  Proportion  Beneficiaries  Take. 

A.  When  Beneficiaries  Take  Per  Capita. 

B.  When  Beneficiaries  Take  Per  Stirpes. 

C.  Presumption  in  Doubtful  Cases. 

XVL  Gifts  to  Wife  and  Children. 
XVIL  The  Vestinff  of  Legacies  and  Devises. 

A.  The  Law  Favors  an  Early  Vesting. 

B.  General  Rule  as  to  Time  of  Vesting. 

C.  To  What  Period  Words  of  Survivorship 

Refer. 

D.  The  Vestiuff  of  Legacies  in  General. 

E.  The  Vesting*  of  Devises  in  General. 

F.  Gifts  of  Mixed  Funds. 

G.  The  Vestiuff  of  Remaindei*8. 
H.  Executory  Devises. 

XVni.  Perpetuities. 
XIX.  Limitations  Over  upon  a  Failure  of  Heirs, 
or  Heirs  of  the  Body,  or  Issue,  etc 
XX.  Limitations  Over  after  Devise  or  Bequest 
for  Life  with    Power  of  Control  or    Dis- 
position. 
XXI.  Suits  to  Construe  WiUs. 

A.  Jurisdiction. 

B.  Parties. 

C.  Decree. 

D.  Rehearinff. 

E.  Costs. 

XXII.  Extrinsic  Evidence  to   Aid  in    Interpreta- 
tion of  Wills. 

A.  Divisible  into  Two  Classes. 

B.  Evidence  as  to  Facts  and  Circumstances. 
1.  In  General. 

5.  To  Identify   Persons    and    Thinflrs  De- 

scribed—Misdescription. 
3.  To  Rebut  an  Equity. 

C.  Declarations  of  Intention— Equivocation . 

Cross  References  to  Honoirraphlc  Notes. 

Advancements,  appended  to  Watkins  y.  Younff. 

81  Gratt  84. 
Charities,    appended     to    Kelly     y.    Love,    SO 

Gratt  124. 
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Church  Property,  appended  to  Brooke  v.  Shack- 
lett,  18  Qratt  801. 

Oonyersion   and     Reconversion,    appended    to 
Vanffban  v.  Jones,  88  Oratt  444. 

Debts  of    Decedents,   appended    to   Shores   y. 
Wares,  1  Rob.  1. 

Executors    and    Administrators,   appended  to 
Rosser  v.  Depriest,  6  Oratt.  0. 

Joint  Tenants  and    Tenants   In  Ck>mmon,    ap- 
pended to  Ambler  y.  Wyld,  Wythe  285. 

Ltefiracies  and   Devises,    appended  to  Early  v. 
Early,  Qilm.  184. 

Trusts  and  Trustees,  appended  to  Liee  v.  Ran- 
dolph, 8  Hen.  &  M.  12. 

I.  DBFINITION5. 

A  Will  is  defined  to  be  the  disposition  of  one's  prop- 
erty to  take  effect  after  death.  Coffman  v.  Ck>ffman, 
85  Va-  480.  8  S.  E.  Rep.  678;  Jones  v.  Irvin  (Corp.  Ct 
of  Danville,  Va.),  4  Va.  Law  Reff.  585. 

"  'A  will,'  says  Mr.  Jarman  (Jarman  on  Wills,  p. 
10),  'is  an  Instrument  by  which  a  person  makes  a 
disposition  of  his  property  to  take  effect  after  his 
decease,  and  which  is  in  its  own  nature  ambulatory 
and  revocable  during  his  life.*  The  definition  is 
concise,  and,  In  the  ffreat  majority  of  instances.  Is 
correct.  But  it  is  now  well  settled  that  an  instru- 
ment may  be  a  valid  will  without  dlsposiuff  of  any 
property.  A  person  may  be  wlllinff  to  permit  his 
property,  whether  real  or  personal,  to  bedlstrlh- 
uted  as  thouffh  he  died  intestate:  but  he  may  have 
a  suspicion  of  the  integrity  of  the  person  whom  the 
law  would  make  administrator,  and  may  wish  to 
have  the  distribution  attended  by  some  one  In  whom 
he  has  confidence.  He  may  therefore  appoint  such 
a  person  his  executor  by  an  Instrument,  which.  If 
properly  executed,  will  be  a  valid  will,  and  should 
be  probated  as  such  thouffh  disposiufir  of  no  prop- 
erty. When  the  will  operates  upon  personal  prop- 
erty it  is  sometimes  called  a  testament,  and  when 
upon  real  estate,  a  devise  (see  Pasre  on  Wills,  sec. 
2) ;  but  the  general  and  more  popular  denomination 
of  the  instrument,  embraclnff  equally  real  and  per- 
sonal estate,  is  that  of  last  will  and  testament.  The 
words  last  will*  are  now  regarded  as  precisely 
synonymous  with  the  word  'testament'  The  latter 
word  had  its  origin  in  the  Roman  law,  and  was  dis- 
tinguished in  the  early  ecclesiastical  courts  from 
the  last  will,  beinff  applied  exclusively  to  those  wills 
in  which  an  executor  was  appointed."  Underhlll 
on  Wills,  sec.  4.  See  also,  29  Am.  &  Euff.  Enc.  Law 
(1st  Ed.)  12& 

'*A  will  is  a  declaration,  made  in  due  form  of  law, 
of  a  man's  mind  or  last  will  of  what  he  would  have 
to  be  done  with  his  estate,  whether  real  or  personal, 
after  his  death.  The  word  testament  Is  synony- 
mous with  it,  the  two  words  being*  indiscriminately 
used  in  our  law.  A  will  Is  always  In  Its  nature 
ambulatory,  that  is.  revocable  during*  the  lifetime 
of  the  maker;  and  if  truly  a  will,  and  not  paruk- 
ing  of  the  nature  of  a  contract,  it  cannot  be  made 
irrevocable  by  the  most  express  declaration.** 
8  Min.  Inst.  (4th  Ed.)  007. 

A  Willis  the  testator's  "last  solemn  act  touching 
his  wordly  goods.  It  Is  his  testamentary  disposi- 
tion of  his  property— the  last  and  highest  exercise 
of  the  rlffht  of  absolute  dominion  over  his  property. 
A  will  is  an  instrument  employed  for  the  sole  pur- 
pose of  digpoHna  of  one's  property.  As  it  can  take 
effect  only  at  the  death  of  the  person  makiuff  it, 
when  he  can  no  longer  give  directions  and  exercise 
dominion  and  control,  the  will  is  required  to  be  in 
writiuff  as  the  best  evidence  of  the  intention  of  the 
testator  respectiuff  his  property  after  his  death." 
Carr  v.  Effluffer,  78  Va.  197.  See  Selden  v.  Coalter. 
3  Va.  Cas.  558. 


An  instrument,  thouffh  in  form  a  will,  and  whicb 
the  writer  sutes  in  the  preamble  In  his  last  wiU, 
which  disposes  of  no  property  and  appoints  no  exec- 
utor, but  merely  directs  that  one  of  the  tesUtor's 
children  shall  be  excluded  from  all  share  in  his 
estate,  is  not  a  will  and  does  not  give  devises  by  inr- 
plication  to  the  other  children.  The  child  men- 
tioned is  not  disinherited,  for  the  riffht  to  disinherit 
an  heir  exists  only  as  the  result  of  the  testamentary 
power;  and,  when  the  will  Is  invalid,  the  writer  of 
it  is  intestate.  Coffman  v.  Coffman.  85  Va.  460, 8  S. 
E.  Rep.  078.  See  Bolsseau  v.  Aldrtdffes,  5  Leiffh  240, 
And  foot-note. 

Dcflnitloii  ofCodlclL-"A  codicil,  from  eodieUlut.aL 
small  codex,  a  little  book  or  writinff.  may  be  defined 
as  a  writinff  by  the  testator  intended  as  a  supple- 
ment or  addition  to  his  will,  the  effect  of  which 
may  be  either  to  enlarge  or  restrict  it  or  to  annul 
or  revoke  it  altoffether.  It  may  add  to  or  subtract 
from  provisions  of  the  will,  may  explain  or  alter, 
confirm  or  revoke  them  wholly  or  In  part;  or.  when 
the  will  itself  is  invalid,  may  by  a  valid  re-execu- 
tion and  republication  revive  and  renew  the  will. 
The  execution  of  a  valid  codicil  is  a  republication 
of  the  will  In  the  condition  that  It  then  is,  so  as  to 
include  matter  which  was  attached  to  the  will  since 
its  execution.  The  will  and  all  intermediate  writ- 
ings and  codicils  subsequently  written  are  regarded 
as  one  instrument  whether  attached  to  one  another 
by  some  material  substance  or  not  all  the  papers, 
including  all  codicils,  are  to  be  construed  together 
unless  it  shall  appear  that  the  testator,  in  uslnsr  the 
word  'will'  did  not  intend  to  refer  to  the  codicil: 
and  all  are  to  be  admitted  to  probate  together. *' 
Underhlll  on  Wills,  sec.  7. 

11.  BY  WHAT  LAW  OOVBRNBD. 

The  laws  of  the  sute  in  which  the  domicile  of  the 
decedent  is  at  the  time  of  his  death  control  and 
ffovem  the  distribution  of  his  personal  estate,  al- 
though he  may  die  in  another  state.  White  v. 
Tennant  81 W.  Va.  790.  8  S.  E.  Rep.  500. 

It  is  a  rule  of  the  common  law  that  bequests  of 
personal  property  are  to  be  construed  according  to 
the  law  of  the  testator's  domicile,  wheresoever  the 
judicial  inquiry  may  be  made  as  to  its  meaniuff. 
and  there  is  nothing  in  the  Virginia  statute,  Va. 
Code  1887,  S  8270,  indicatinff  an  intention  to  abrogate 
or  change  this  rule.  BoUiuff  v.  Boiling,  88  Va.  624» 
14  S.  E.  Rep.  07. 

A  bequest  of  personal  property  to  a  widow  who  is 
entitled  to  dower  in  real  property  located  in  another 
state  is  reffulated  by  the  law  of  the  domicile  in 
determlninff  whether  it  Is  in  lieu  of  dower.  Thus, 
where  a  testator  domiciled  In  New  York  bequeathes 
personal  property  to  his  wife,  but  makes  no  dis- 
position of  his  realty,  and  there  Is  no  Incompatibility 
between  her  claim  for  dower  and  her  claim  to  the 
provision,  the  testator's  intention  must  be  construed 
accordinor  to  the  law  of  New  York.  BoUluff  v.  Bol- 
Unff,  88  Va.  584, 14  S.  E.  Rep.  07. 

The  validity  of  a  devise  of  real  propertj',  both  as 
regards  the  power  and  testamentary  capacity  of 
the  testator,  and  the  form  and  mode  in  which  the 
will  Is  executed.  Is  to  be  determined  solely  and 
exclusively  accordin?  to  the  law  of  the  place  where 
the  land  devised  is  situated.  Underhlll  on  Wills. 
80;  Morrison  v.  Campbell,  2  Rand.  200;  Thrasher  v. 
Ballard,  88  W.  Va.  285, 10  S.  E.  Rep.  411. 

The  law  of  the  domicile  controls  as  to  questions  of 
election.  Bolliufir  v.  BoUiufir,  88  Va.  584, 14  S.  £.  Rep. 
07. 

Ill  CLASSES  OP  WILLS  AND  INCIDENTS  THERBOP. 

A.  WRITTEN  TESTABCENTS  OR  ORDINARY 
WILLS.— These  are  Instruments  in  writing  which 
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fnlfll  the  above  deflnitlon  and  present  no  other 
characteristics. 

B.  NUNCUPATIVE  WILLS. 

1.  DBFnnnoN.— A  nnncupative  will  is  an  oral  will, 
declared  by  the  testator  in  extremis,  or  nnder  clr- 
camstances  considered  eqaivalent  thereto,  before 
witnesses,  and  afterwards  reduced  to  writing. 
Bouv.  L.  Diet  (Rawle's  Revision)  528. 

S.  UndbbEablt  Statutes.— The  early  Virginia 
statute  on  wills  provides  that  no  nnncnpatlve  will 
shall  be  established  unless  it  be  made  at  the  time  of 
the  last  sickness  of  the  deceased,  at  his  or  her  habi- 
tation, or  where  he  or  she  hath  resided  for  ten  days 
next  preceding  ;  except  where  the  deceased  Is  taken 
sick  from  home,  and  dies  before  he  or  she  returns 
to  such  habitation  :  nor  when  the  value  exceeds  $30, 
unless  it  be  proved  by  two  witnesses  that  the  testa- 
tor or  testatrix  called  on  some  person  present  to 
take  notice  or  bear  testimony  that  such  is  his  or 
her  will,  or  words  of  the  like  import  The  testi- 
mony or  the  substance  thereof  shall  be  committed 
to  writing  within  six  days  after  the  making  of  the 
wiU.  1  Rev.  Code  1819,  ch.  101,  8S  7,  &  See  Reese  v. 
Hawthorn,  10  Gratt.  648:   Pasre  v.   Pa?e,  2  Rob.  424. 

Mast  Be  Made  "At  the  Tine  of  Last  Sickness  of  the 
Deceased. "->A  nuncupative  will  to  be  valid  must  be 
made  in  the  last  sickness  of  the  testator,  when  he  is 
in  such  extremity  that  he  has  not  the  ability  and 
opportunity  to  make  a  written  will.  Reese  v.  Haw- 
thorn, 10  Oratt  648.  As  to  what  sickness  will  be  con- 
sidered the  last  sickness  of  the  deceased,  see  Page 
V.  Pare,  2  Rob.  484. 

Meanliiff  of  "HaMtatioo."— The  word  'habitation" 
in  the  statute,  1  Rev.  Code,  ch.  104,  sec.  7,  in  relation 
to  nuncupative  wills,  means  ^'dwelling  house."* 
Nowlin  V.  Scott,  10  Gratt  64. 

What  Anounts  to  'Taken  Sick  from  Hone.**— A  nun- 
cupative will  not  made  at  the  habitation  of  the 
deceased,  nor  where  he  had  resided  for  ten  days 
next  preceding,  the  making-  of  the  will,  but  authen- 
ticated as  the  law  requires,  ouffht  to  be  established, 
notwithstanding'  his  being  very  unwell  when  he 
left  home:  if,  afterwards,  he  was  taken  more 
dangerously  ill,  and  died  at  the  place  where  such 
will  was  made.    Marks  v.  Bryant,  4  Hen.  &  M.  91. 

Testator  Must  Indicate  Testanentary  Desif  n  by 
Calling  on  Persons  Present  to  "Bear  Testimony."— it 
Is  essential  to  the  validity  of  a  nuncupative  will  that 
it  should  appear  that  the  deceased,  at  the  time  he 
spoke  the  alleged  testamentary  words,  had  a  pres- 
ent intention  to  make  his  will,  and  spoke  the  words 
with  such  intention,  and  should  distinctly  indicate 
that  Intention,  by  callinff  upon  persons  present  to 
take  notice  or  bear  testimony  that  such  is  his  will, 
or  by  sayluff  or  doing  some  thing  tantamount  in 
substance.  Indicating  plainly  that  the  words  spoken 
were  designed  to  be  testamentary.  Winn  v.  Bob,  S 
Leigh  140,  23  Am.  Dec.  266. 

Must  Be  Proved  by  Two  Witnesses.— Proof  by  one 
witness,  that,  on  a  certain  day,  In  the  time  of  the 
last  sickness  of  the  deceased,  and  at  his  habitation, 
he  said  it  was  his  wish  that  a  certain  person  should 
have  all  his  property:  and,  by  a  second  witness, 
that  on  another  day.  during  the  same  sickness  and 
at  the  same  place,  he  heard  the  deceased  speak  the 
same  words,  and  was  told  by  him  to  take  notice  of 
what  he  eaid,  is  not  sufficient  to  establish  a  nuncupa- 
tive will,  if  the  value  of  the  personal  property  of  the 
deceased  exceeds  ISO.  Weeden  v.  Bartlett,  6  Munf. 
128. 

Effect  of  Pallnre  to  Reduce  Part  of  Will  to  Writing.— 
Although  in  committing  a  nuncupative  will  to  wrlt- 
-  ing,  within  six  days  from  the  speaking  of  the  testa- 
mentary words,  a  distinct  and  Independent  part 
thereof  be  omitted,  the  residue  of  the  will  is  not 


thereby  vitiated.  Marks  v.  Bryant  4  Hen.  A  M.  91. 
As  to  what  will  be  considered  a  commitment  to  writ- 
ing of  the  testimony  or  the  substance  thereof  within 
the  meaning  of  the  statute,  see  also.  Page  v.  Page.  2 
Rob.  424. 

A  Paper  Not  Good  as  a  Written  WIU  May  Be  Valid  as 
a  Nuncupative  WIU— A  man  on  his  death  bed,  at  his 
own  house,  and  in  his  proper  senses,  sent  for  a 
neighbor  to  make  his  will,  who  took  notes  thereof 
in  his  presence,  and  in  that  of  another  witness  who 
was  present  all  the  time,  and  heard  the  sick  man 
request  the  first  witness  to  make  his  will,  and  di- 
rect each  note  to  be  taken.  A  third  witness  was 
not  present  when  the  first  began  to  take  notes,  but 
was  present  afterwards,  and  heard  some  of  the 
notes  dictated.  Two  of  the  witnesses  swore  that  the 
notes,  or  most  of  them,  were  read  to  the  decedent, 
but  were  not  positive  that  all  of  them  were.  Nor 
did  the  sick  man  read  them  himself,  but  he  was  then 
in  his  proper  senses.  After  the  first  witness  had 
made  a  draft  of  a  will  from  the  notes,  the  decedent 
was  incapable  of  reading  or  hearing  it  read,  being  at 
the  time  delirious.  Held,  that  the  notes  thus  taken 
established  a  good  nuncupative  will.  Mason  v.  Dun- 
man,  1  Munf.  460. 

A  testator,  being  at  his  own  house  and  in  extremit 
but  of  sound  and  disposing  mind  and  memory,  re- 
quested a  scrivener  to  write  his  will.  The  scrivener 
seated  at  a  table  by  the  bed  of  the  testator  wrote 
the  will  from  his  dictation:  and  after  It  was  fin- 
ished, it  was  read  to  the  testator  and  approved  by 
him.  By  this  will  he  emancipated  his  slaves  and 
disposed  of  his  entire  estate,  real  and  personal. 
After  the  paper  was  read,  the  testator  attempted 
to  sign  it,  but  desisted,  saying  he  could  not  see:  and 
then  requested  the  scrivener  to  sign  it  for  him. 
While  the  scrivener  was  in  the  act  of  signing  the 
paper,  the  testator  swooned,  and,  about  two  hours 
afterwards,  died.  There  were  three  witnesses  to 
these  facts,  all  of  whom  heard  the  bequests  as  they 
were  dictated  by  the  testator  to  the  scrivener.  Held, 
that  this  was  a  good  nuncupative  will.  Phoebe  v. 
Boggess.  1  Gratt.  129. 

"The  principle  to  be  deduced  from  these  cases  Is, 
that  testamentary  declarations  made  in  the  extrem- 
ities of  a  last  Illness,  may  be  established  as  a  nun- 
cupative win,  if  proved  by  the  requisite  number  of 
witnesses  who  were  present  when  they  were  made, 
even  though  there  was  a  design  by  the  testator  to 
give  to  those  declarations  the  form  of  a  written 
will:  the  completion  of  such  design  being  frustrated 
by  the  act  of  God  depriving  the  testator  of  the 
capacity  to  perfect  the  Instrument*'  Reese  v.  Haw- 
thorn. 10  Gratt  648. 

But  a  written  will  which  is  Incomplete  or  improp- 
erly executed  or  attested  cannot  be  established  as 
a  nuncupative  will  where  the  defect  In  the  instru- 
ment designed  to  be  executed  has  grown  out  of  no 
emergency,  and  where  everything  has  been  done 
by  the  testator  and  by  the  witnesses  which  they 
supposed  necessary  in  order  for  the  testator  legally 
to  declare  and  certify  his  testamentary  purposes  in 
the  form  of  a  written  will.  Reese  v.  Hawthorn,  lo 
Gratt  648. 

Thus  it  was  held  that  an  Instrument  executed  by 
a  testatrix  in  her  last  sickness  as  a  written  will, 
with  all  the  ceremonies  requisite  to  the  validity  of 
a  written  will,  except  the  attestation  of  the  wit- 
nesses was  not  made  in  the  presence  of  the  testa- 
trix,  could  not  be  set  up  as  a  nuncupative  will. 
Reese  v.  Hawthorn,  10  Gratt  648. 

Bnanclpatlon  of  Slaves  by  Nuncupative  Will.— Under 
the  statute,  1  Rev.  Code,  p.  483,  S  68,  providing  for 
the  emancipation  of  slaves  by  any  person  "by  his 
or  her  last  will  and  testament  or  by  any  other  In- 
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strament  in  writing,''  it  was  held  that  slayes  could 
be  emancipated  by  a  nnncapative  will.  Pboebe  v. 
BofiTffess.  1  Gratt  129. 42  Am.  Dec  543.  The  qnestion 
whether  Blares  coald  be  emancipated  by  a  nancupa- 
tive  will  was  raised  but  not  decided  in  Winn  v.  Bob. 
S  Leiffh  Ua  23  Am.  Dec  266. 

Invalidity  of  Nuncapative  WIU  as  to  Realty.— A 
nancupative  will  is  of  no  effect  in  law  in  relation  to 
the  testator's  real  estate,  or  the  profits  to  accrue 
therefrom.  But  where,  in  the  lifetime  of  the  testa- 
tor, a  division  was  made  between  him  and  his  two 
brothers  of  their  father's  real  estate,  which  was 
acted  upon  by  him  in  his  lifetime  by  taking  posses- 
sion of  the  part  allotted  to  him.  and  was  also  con- 
firmed and  ratified  by  him  at  the  time  of  makincr  his 
nuncupative  will,  the  validity  of  such  division  was 
recognized  In  a  court  of  equity.  Pacre  v.  Pasre.  2 
Bob.  424. 

ImpeacbaMtit  after  Probate.— The  sUtute,  1  Rev. 
Code.  1819,  p.  878,  sec.  13.  which  allows  a  person 
interested  to  appear  within  seven  years  after  the 
probate  of  a  will,  and  by  bill  in  chancery  to  contest 
the  validity  of  the  will,  applies  only  to  written  and 
not  to  nuncupative  wills.  Pare  v.  Pacre,  2  Rob.  424. 
When  a  nuncupative  will  has  been  proved  before  a 
court  of  competent  jurisdiction,  after  fourteen  days 
from  the  death  of  the  testator,  and  after  the  widow 
has  been  summoned  to  contest  the  same,  as  directed 
by  the  statute,  1  Rev.  Code  1819.  p.  379.  f  18,  the 
sentence  of  the  court  admittinsr  the  same  to  probate 
is  bindiuff  upon  her.  and  cannot  be  impeached  ex- 
cept by  appeal  therefrom,  or  by  a  bill  in  equity 
founded  upon  her  havinsr  been  prevented  by  fraud 
or  accident  from  makingr  her  defence  in  the  court 
of  probate.    Pacre  v.  Pasre.  2  Rob.  424. 

3.  Abolished  bt  Pbksbnt  Statutk  Except  us 
Certain  Cases.— Under  the  present  law  all  wills  are 
required  to  be  In  writing,  with  the  exception  that  a 
soldier,  being-  in  actual  military  service,  or  a 
mariner  or  seaman  being  at  sea,  may  dispose  of  his 
personal  estate  as  he  might  heretofore  have  done: 
and  the  will  of  a  person  domiciled  out  of  the  state 
at  the  time  of  his  death  shall  be  valid  as  to  personal 
property  in  the  state,  if  it  be  executed  according  to 
the  law  of  the  state  or  country  in  which  he  was  so 
domiciled.  Va.  Code  1887,  SS  2514,  2516:  W.  Va. 
Code  1899,  ch.  77,  ff  8,  5:  2Min.  Inst  (4th  Ed.)  1020. 
C.  HOLOGRAPHIC  OR  OLOGRAPHIC  WILLS. 
Holoirraphic  Wills  Doftned.— A  holographic  or  olo- 
graphic will  is  one  which  is  written  wholly  by  the 
tesutor  himself.  In  order  to  be  valid,  it  must  be 
entirely  written,  dated  and  signed  by  the  hand  of 
the  testator.  Bouv.  L.  Diet  "Testament"  (Rawle^s 
Rev.)  1112 :  Underhill  on  Wills,  f  9. 

Holographic  WUU  Need  Not  Be  Attested  by  Wit- 
oosses.— In  Virginia  and  West  Virginia  a  holo. 
graphic  will  is  by  statute  valid  without  attestation 
and  subscription  by  witnesses.  Va.  Code  1887.  f  2514: 
W.  Va.  Code  1899,  ch.  77.  f  3,  p.  705:  Perkins  v.  Jones. 
84  Va.  368.  4  S.  E.  Rep.  833. 

The  fact  that  the  testator  in  writing  a  holographic 
will  has  attached  an  attestation  clause  which 
is  not  signed  by  the  testator,  does  not  render  the 
instrument  void  as  a  holograph,  where  it  is  wholly 
in  the  handwriting  of  the  testator  and  subscribed 
by  him.  Perkins  v.  Jones.  84  Va.  358,  4  S.  £.  Rep. 
833. 

Must  Be  Wholly  Written  by  Testator.— The  two 
following  papers  were  offered  together  for  probate: 
Paper  No.  1:  "I.  Elizabeth  Holmes,  do  make  the 
following  as  my  last  will  and  testament  I  give  all 
my  enUU*  both  real  and  personal,  tu  my  two  sis- 
ters, Marparet  atid  S^^Uj/'  TliiJ*  wa^  ceUh«riTJ  the 
batidwrltloff  of  the  teat»trJ3S^  iwr  wfts  it  jsljrned. 
JE^Pf T  No.  f-wrUUtB  jMhMV^^  ^'^^  ^    ^e 


foregoing  and  about  an  inch  below:  "As  Margaret 
is  dead.  I  give  her  share  to  my  niece  Lizzie  Leigh 
Gibson.'*  This  was  in  the  handwriting  of  the  tes- 
Utrix  and  signed  by  her.  Held,  that  the  two  papers 
together  do  not  constitute  a  good  holographic  will, 
since  they  are  not  wholly  in  the  handwriting  of  the 
testatrix.  It  was  also  held  that  they  do  not  con- 
stitute a  good  ordinary  will,  for  lack  of  attestation. 
Gibson  v.  Gibson.  28  Gratt  44.  See  1  Va.  Law  Reg. 
551. 

Most  Be  Siffned  by  Tcatator.— In  order  for  a  holo- 
graphic will  to  be  valid,  it  must  like  ordinary  writ- 
ten wills,  be  signed  by  the  testator  or  by  some  other 
person  in  his  presence,  by  his  direction,  in  such 
manner  as  to  make  it  manifest  that  the  name  is 
intended  to  be  his  signature.  Va.  Code  1887, 1 2514: 
W.  Va.  Code  1899,  ch.  77.1  3,  p.  706.  For  a  discus- 
sion of  what  amounts  to  such  signing,  see  inftu, 
"Formal  Requisites." 

Costs  Where  WUI  DefecUve  for  Want  of  Proper  5ig- 
nature.— Where  the  holographic  will  proposed  for 
probate  by  the  person  named  as  executor  therein  is 
adjudged  defective  for  want  of  proper  signature, 
the  costs  thereby  incurred  must  be  paid  out  of  the 
funds  of  the  estate.  Roy  v.  Roy,  16  Gratt  418.  84  Am. 
Dec.  690.  As  to  costs,  see  generally,  infra,  "Probate 
and  Contest" 

D.  CONTINGENT  WILLS.— "A  will  which  U  to  be 
effective  and  valid  as  the  last  will  of  the  testator 
only  upon  the  happening  of  a  contingent  event  is  a 
contingent  will :  and.  if  the  event  does  not  happen, 
the  will  is  ipso  facto  annulled  and  revoked."  Under- 
hiU  on  Wills.  12.  See  also.  Page  on  Wills.  64  :  8  Mln. 
Inst  (2d  Ed.)  594. 

'  For  a  full  discussion  of  the  subject  of  legacies 
and  devises  upon  condition,  see  monographic  note  on 
"Legacies  and  Devises"  appended  to  Early  v.  Barly. 
Gilm.  124. 

Where  ambisruous  words  are  used  expressive  of 
contingency,  it  may  be  a  question  whether  the  con- 
tingency is  referred  to  as  the  reason  or  occasion 
for  making  the  disposition,  or  as  the  condition  npon 
which  the  disposition  is  to  become  operative.  In 
order  to  make  the  bequest  conditional,  it  most  be 
clear  that  the  testator  intended  that  it  sbould 
operate  only  in  a  ceruin  event  Hence,  where  a 
testatrix  says:  "In  case  of  a  sudden  and  unexpected 
death,  I  give  the  remainder  of  my  property  to  be 
equally  divided  between  my  cousin  Dr.  a.  of  Phila- 
delphia, and  my  cousin.  P.  S.,  of  New  Orleans,**  no 
condition  that  the  testatrix  shall  die  suddenly  and 
unexpectedly  Is  contemplated,  and  the  words 
express  only  that  the  possibility  of  such  event  was 
the  reason  or  occasion  for  making  the  bequest  8 
Mln.  Inst  (8d  Ed.)  606;  Skipwith  v.  CabeU,  19  Gratt. 
782. 

In  discussing  the  subject  of  what  wills  are  contin- 
gent Mr.  Woerner  says:  "The  case  of  Frencb  v. 
French,  14  W.  Va.  458,  presents  some  instructive 
features  on  this  question,  and  may  with  profit  be 
noticed  in  extenao.  The  will  was  a  holograph,  in  the 
following  form :  'Let  all  men  know  hereby,  If  I  vet 
drowned  this  morning.  March  7, 1872,  that  I  bequeath 
all  my  property,  personal  and  real,  to  my  beloved 
wife,  Florence.  Witness  my  hand  and  seal,  7tli  of 
March,  1872.  Wm.  T.  French.'  It  was  proved,  on  the 
propounding  of  the  will,  that  French  was  abont  to 
cross  a  deep  river,  that  his  wife  being  afraid  ttiat 
some  accident  would  happen  was  anxious  that  be 
should  not  go;  that  decedent  started  out  of  the 
room,  and  then  came  back  and  wrote  the  will.  It 
also  appeared  in  the  cause  that  French  had  no 
children:  that  he  was  not  drowned  on  the  dajr  of 
writing  the  will,  but  died  on  the  89th  of  December 
1874;  that  if  he  had   died  on  the  day  of  the  date 


378 


NOTB  ON  WlI.I,S. 


2  MUNF. 


of  said  will,  bis  wife  would  have  been  the  sole 
lesral  heir  of  her  husband,  but  that  after  that 
day  and  before  the  day  of  his  death,  the  law  of  de- 
scent was  so  amended  that  the  father  of  the  de- 
ceased was  his  sole  lesral  heir.  It  was  also  proved 
In  the  proceedinff  to  set  aside  the  probate  of  said 
will  that  the  testator  subsequently  recognized  the 
writing-  as  a  valid  will:  but  the  court  held  such  tes- 
timony inadmissible.  Upon  .these  facts  the  major- 
ity of  the  court,  after  an  extensive  review  of 
Enfflish  and  American  authorities  bearing  upon  the 
<iaestion  of  continffent  wills,  reached  the  conclusion 
that  'it  was  the  Intention  and  purpose  of  the 
decedent  that  said  paper  writlnff  should  be  his  uncon- 
<litional  will  and  testament,  giving  to  his  wife  Flor> 
«nce  all  of  his  real  and  personal  estate  at  his  death, 
whether  natural  or  otherwise;  and  the  court,  in 
order  to  give  effect  to  the  intention  of  the  decedent 
will  presume  that  said  paper  writing  was  executed 
in  contemplation  of  any  change  of  the  law  of  de- 
scents as  to  legal  heirship  which  might  be  and  was 
made  between  the  date  of  the  said  will  and  the 
<leath  of  the  decedent'  The  president  of  the  court 
dissented,  holding  it  to  be  self-evident  that  the 
words  of  the  will.  VI  get  drowned,'  etc.,  could  not 
possibly  mean,  "a$  I  may  get  drowned.'  etc.  Four  of 
the  five  judges  concurred  in  the  majority  opinion, 
rendered  by  Hatmon.  J."  Woemer  on  the  Ameri- 
can Law  of  Administration  (2d  Ed.)  S  38. 

A  paper  writing  was  in  these  words:— "Lewins- 
ville,  August  10, 1882.  Dear  Wife :  I  am  going  away : 
I  may  never  return.  I  leave  my  property  to  Qalnes 
and  Dan;  dispose  of  it  as  you  see  fit;  don't  forget 
sister  Mary  and  Bridget  Pay  William  McCauley 
twenty  dollars;  Patrick  Sullivan,  twenty-five  dol- 
lars. Edmund  C.  Ck)nly."  £r«/(f.  In  view  of  the  cir- 
cnmstances  surrounding  the  writer  at  the  time 
tbat  this  will  was  not  conditional  on  his  going  away 
and  not  returning.    Cody  v.  Conly.  27  Gratt  S18. 

If  a  will  is  clearly  provisional  and  contingent  and 
ttie  contingency  contemplated  by  the  will  did  not 
Happen  within  the  time  specified,  the  recognition  of 
tlie  will  by  the  testator  after  the  failure  of  the  con- 
tingency by  mere  verbal  declaration  does  not  re- 
▼ive  or  continue  the  will  as  an  absolute,  valid  wilL 
yrench  v.  French,  H  W.  Va-  458. 

IV.  WHAT  WRITINQS  ARB  TBSTAMBNTARY. 

A.  NO  PARTICULAR  FORM  REQUIRED  FOR  A 
'WILiLi.— It  is  not  necessary  to  the  validity  of  a  will 
tbat  it  should  have  a  testamentary  form,  or  that 
tbe  decedent  himself  should  know  that  he  had  per- 
formed a  testamentary  act  or  that  he  should  intend 
to  perform  such  act  An  instrument  in  any  form 
to  go  into  effect  after  death  is  testamentary  in 
<:baracter.  If  it  is  the  intent  that  it  shall  not  oper- 
ate until  death,  that  impresses  the  act  as  a  testa- 
mentary one.  It  is  sufficient  that  the  instrument 
bo-vrever  irregular  in  form  or  unofficial  in  expres- 
sion, discloses  the  Intention  respecting  the  post- 
b a mous  destination  of  the  maker's  property;  and, 
if  tbis  appear  to  be  the  nature  of  its  contents,  any 
contrary  title  or  name  he  may  give  the  paper  will 
l>e  disregarded :  and.  therefore,  deeds  poll,  deeds  of 
dft.  bonds,  letters,  and  other  Instruments,  even 
afirreements  between  parties,  have  been  often  held 
testamentary.  SMin.  Inst  <4th  Ed.)  1087;  Jones  v. 
irvin  (Va.).  4  Va.  Law  Reg.  58b:  McBride  v.  McBride. 
S5  Oratt  478:  Roberts  v.  Coleman,  87  W.  Va.  148,  18 
13.  S:.  Rep.  489. 

"There  is  nothing  that  requires  less  formality 
tban  the  body  of  a  will  or  tesument.  If  it  be  duly 
sicned.  attested  and  published,  it  may  assume  al- 
most any  form,  provided  it  be  intended  by  the  party 
to  take  effect  after  his  death.  Thus  deeds,  bonds, 
^yreements.  aasignmenls,   etc.,  have    been  estab- 


lished as  testamentary.  Nor  is  it  necessary  that 
the  testator  should  intend  to  perform,  or  be  aware 
that  he  has  performed,  a  testamentary  act  Though 
it  be  meant  to  operate  as  a  settlement  or  deed  of 
gift  or  a  bond,  and  not  intended  to  be  a  will  or  other 
testamentary  paper,  but  an  Instrument  of  a  differ- 
ent shape,  yet  if  it  cannot  operate  in  the  latter,  it 
may  nevertheless  in  the  former  character  •  ♦  • 
It  is  therefore  well  settled  that  the  form  of  a  paper 
does  not  affect  its  title  to  probate,  provided  it  be 
the  intention  of  the  deceased  that  it  should  operate 
after  his  death."  Baij>wiit,  J.,  in  Pollock  v.  Qlas- 
sell,  2  Gratt  480. 

B.  THE  PAPER  MUST  HAVE  BEEN  WRITTEN 
WITH  TESTAMENTARY  INTENT.— In  order  for 
an  instrument  to  operate  as  a  will,  the  writing, 
whatever  it  may  be,  whether  note,  deed,  letter,  or 
setUement  must  have  been  designed  by  the  maker 
as  an  actual  disposition  of  property,  to  Uke  effect 
after  his  death,  and  not  merely  as  an  expression  of 
what  he  intended  or  expected  to  do.  It  must  satis- 
factorily appear  from  the  whole  evidence  that  he 
Intended  the  very  paper  propounded  to  contain 
the  contemplated  posthumous  disposition,  or  else 
it  must  be  rejected.  The  identical  paper  must  have 
been  intended  to  take  effect  in  some  form.  It  must 
have  been  written  animo  teatandi.  McBride  v.  Mc- 
Bride. 28  Oratt  478:  2  Min.  Inst  (4th  Ed.)  1087. 

"A  paper  is  not  to  be  established  as  a  man's  will, 
merely  by  proving  that  he  intended  to  make  a  dis- 
position of  his  property  similar  to,  or  even  identi- 
cally the  same  with,  that  contained  in  the  paper. 
It  must  satisfactorily  appear  that  he  intended  the 
very  paper  to  be  his  will.  Unless  it  appear,  that 
the  very  paper  was  intended  to  be  his  will,  it  must 
be  rejected;  however  correct  it  may  be  in  its  form, 
however  comprehensive  in  its  deuils,  however 
conformable  to  the  otherwise  declared  intentions 
of  the  party,  and  although  it  may  have  been  signed 
by  him  with  all  due  solemnity."  Dissenting  opin- 
ion of  Cabbll,  J.,  in  Sharp  v.  Sharp,  3  Leigh  249, 
approved  in  McBride  v.  McBride.  28  Qratt  478. 

"The  will,  whether  of  realty  or  personalty,  is  a 
statutory  disposition  of  the  property.  The  very 
paper  must  have  been  Intended  as  and  fox  the  last 
will."    Allen,  J.,  in  Waller  v.  Waller,  r  Gratt  464. 

Circanstances  Showinir  Want  of  TcstaniMitary  In. 
tent— See  i^/Va,  "Memorandum  of  Instructions.*' 
See  also,  "Formal  Requisites." 

Such  circumstances  as  the  following,  viz:  A  state, 
ment  that  a  list  of  debts  shall  accompany  the 
paper,  no  such  list  being  found:  a  statement  that 
the  testator's  debts  are  to  be  paid  out  of  funds  here- 
after appropriated,  and  there  Is  no  such  appro- 
priation; an  intention  expressed  to  appoint  an 
executor,  which  is  not  done:  the  interlineation  of 
certain  bequests,  and  the  underscoring  of  others, 
without  erasing  them,  thereby  showing*  a  suspended 
intention  as  to  such  bequesu.  either  of  striking 
them  out  or  not,  as  circumstances  hereafter  may 
require;  the  omission  of  the  date;  the  want  of  a 
usual  conclusion,  and  breaking  off  abmpUy,  etc. 
are  such  as  tend  to  show  that  it  is  not  completed, 
or  that  the  testator  (having  had  full  time  to  con- 
clude it  not  having  been  arrested  by  sickness  or 
death),  has  abandoned  his  original  intention:  and 
that  it  is  therefore  no  will.  Selden  v.  Coalter,  t 
Va.  Cas.  568.  If  the  testamentary  paper  is  not  sub- 
scribed by  the  tesUtor,  and  on  the  face  of  it  there 
appears  an  intention  on  the  part  of  the  testator  to 
make  some  other  devises  or  to  do  some  other  act 
which  is  not  done,  it  will  be  considered  as  wanting* 
that  character  of  tlnality,  and  that  conclusiveness 
of  intention,  which  is  requisite  to  make  it  a  will; 
and  it  ought  not  to  be  admitted  to  probate.  Seldea 
V.  Coalter,  2  Va.  Cas.  668. 
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A  testator  liad  a  will  prepared  by  his  counsel, 
whlcb  be  examined  and  approved.  He  did  not, 
bowever.  siffn  tbe  will,  bat  told  bis  counsel  be 
woQld  meet  bim  in  a  neisrbborinff  vlllaffe  and 
execute  it  A  few  days  afterwards  be  wrote  bis 
brotber  tbat  be  bad  made  a  will,  namlnff  tbe  be- 
quests in  it  and  statin?  tbat  be  bad  appointed  bim 
and  tbe  counsel  bis  executors.  He  also  stated  tbat 
it  was  not  sucb  a  will  as  be  bad  expected  to  make. 
Tbe  letter  was  signed  merely  witb  tbe  initial  of  bis 
cbristian  name.  Two  montbs  after  seeinsr  tbe  will 
prepared  for  bim.  be  was  accidently  killed,  not 
barlnfiT  executed  tbe  paper.  Held,  tbat  tbe  letter 
was  not  a  testamentary  paper,  eitber  alone  or  in 
connection  witb  tbe  unexecuted  will.  McBride  v. 
McBride.  96  Gratt  478. 

Parol  Bvldeiice  Not  AdmlMlble  to  Show  Finality  of 
Tectamentary  Intent.— Tbe  finality  of  tbe  testa- 
mentary intent  must  be  ascertained  from  tbe  face 
of  tbe'  paper,  and  extrinsic  evidence  is  not  admis- 
sible, eitber  to  prove  or  disprove  it  Waller  v. 
Waller,  1  Gratt  454,  48  Am.  Dec.  464.  See  Perkins  v. 
Jones,  84  Va.  868,  I  S.  S.  Rep.  883. 

Bffect  of  Intention  to  Make  a  Different  WUI.— It  is 
not  necessary  tbat  tbe  paper  sbould  be  tbe  identi- 
cal one  intended  by  tbe  testator  for  bis  last  will. 
If  tbe  instrument  bas  once  received  tbe  sanction  of 
tbe  testator  as  tbe  final  disposition  of  bis  property, 
it  will  so  remain  until  revoked  or  cancelled  in  a 
way  prescribed  by  tbe  sutute,  tbouffb  be  may 
bave  always  intended  to  make  anotber  wilL  Mc- 
Bride V.  McBride,  26  Gratt  476. 

C.  WILLS  DISTINGUISHED  FROM  GIFTS 
CAUSA  MQRTIS.— A  will  resembles  a  srift  eausa 
mortU  in  tbat  it  is  made  in  contemplation  of  deatb, 
is  revocable  during  tbe  lifetime  of  tbe  donor,  and 
is  subject  to  bis  debts  in  tbe  event  of  an  insuffi- 
ciency of  assets.  It  differs  from  a  gift  eausa  mortis 
in  tbat  tbe  property  remains  in  tbe  possession  of 
tbe  testator  until  bis  deatb,  wbile  actual  delivery 
of  tbe  property  by  tbe  donor  in  bis  lifetime  is 
essential  to  tbe  validity  of  a  gift  causa  mortis.  A 
will,  moreover,  bas  to  be  proved  in  a  court  of  pro- 
bate, wbile  in  tbe  case  of  a  ffif  t  eausa  mortis  tbe 
title  to  tbe  property  passes  to  tbe  donee  by  tbe 
delivery,  defeasible  only  during  tbe  lifetime  of 
tbe  donor,  and  becomes  absolute  immediately  upon 
tbe  donor's  deatb,  wltbout  tbe  intervention  of  bis 
personal  representatives.  "Tbe  donee  Ukes  tbe 
gift  not  from  tbe  personal  representative,  but 
against  bim.  and  no  act  or  assent  on  tbe  part  of  tbe 
latter  is  necessary  to  perfect  tbe  donee's  title.  A 
gift  eausa  mortis  is  a  claim  afirainst  tbe  personal 
representative:  a  legacy  is  a  claim  from  bim."  14 
Am.  &  Engr.  Enc.  Law  (2d  Ed.-)  1068.  See  Jones  v. 
Irvin  (Ctorp.  Ct  of  Danville,  Va.),  4  Va.  Law  Rejr. 
625:  Tbomas  v.  Lewis,  89  Va.  1.  16  S.  E.  Rep.  889: 
also,  monofirrapblc  note  on  ''Gifts'*  appended  to 
Barker  v.  Barker,  2  Gratt  844. 

In  Jones  v.  Irvin  (Corp.  Ct  of  Danville,  Va.).  4  Va. 
Law  Resr.  525,  it  was  beld  tbat  a  letter  addressed 
to  A.  and  B.  directing  tbem  to  send  C.  certain 
specified  articles,  altbougb  written  in  contempla- 
tion of  deatb.  wblcb  immediately  followed,  could 
not  be  sustained  as  a  valid  gift  causa  mortis,  tbere 
being  no  delivery  eitber  actual  or  constructive 
of  tbe  articles  tbemselves.  Tbe  letter,  bowever, 
was  beld  to  be  testamentary  in  cbaracter  and 
effective  as  a  will. 

In  Rutb  V.  Owens,  2  Rand.  507,  a  gift  eausa  mortis 
wblcb  would  otberwlse  bave  operated  to  reduce 
tbe  sbare  of  tbe  estate  to  wblcb  tbe  testator's 
widow  was  entitled,  was  construed  to  be  in  effect 
a  legacy. 

Tbe  expressions  of  a  donor,  "if  I  die,"  or  "if  any- 
tbing  bappen  to  me,"  are  but  tbe  expressions  of  tbe 


condition  attacbed  by  implication  of  law  to  everr 
^f  t  eausa  mortis.  Jobnson  v.  Colley.  .101  Va.  — ,  44  8. 
E.  Rep.  721. 

D.  WILLS  DISTINGUISHED  .FROM  DEEDS 
AND  CJONTRACJTS.— A  paper  writing  in  tbe  form 
of  a  deed  is  testamentary  in  cbaracter  if  it  confers 
no  interest  in  prassnti.  Is  revocable  at  pleasure, 
and  is  not  to  take  effect  until  tbe  deatb  of  tbe 
maker.  But  if  tbe  instrument  confers  a  benefit 
witbout  reference  to  tbe  deatb  of  its  maker,  it 
operates,  if  at  all.  inter  vivos,  not  as  a  testamentary 
act  89  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  145:  Roberts. 
V.  Coleman.  87  W.  Va.  148,  16  S.  E.  Rep.  482:  Lauck  v. 
Logan,  46  W.  Va.  251,  81  S.  E.  Rep.  986.  See  McBride 
V.  McBride,  26  Gratt  476:  Pollock  v.  Glassell.  9 
Gratt  449.  See  also,  articles  in  4  Va.  Law  Reg.  474. 
710.  778. 

"If  a  writing  passes  a  present  interest  tbougb  tbe 
rigbt  to  its  possession  and  enjoyment  may  not 
accrue  till  grantor's  deatb.  it  is  a  good  deed  or 
contract:  but,  if  it  does  not  pass  an  Interest  or 
rlgbt  till  tbe  deatb  of  tbe  maker,  it  Is  a  will  or 
testamentary  paper,  and  not  good  as  a  deed  or 
contract  No  matter  tbat  tbe  paper  is  In  name 
or  form  a  deed,  a  bond,  a  note,  or  an  agreement, 
if  it  is  to  pass  title  only  at  deatb,  and  vest  no  man- 
ner of  estate  till  tben,  it  is  not  a  deed,  bond,  note, 
or  agreement  but  a  will  or  testamentary  paeper: 
no  matter  wbat  its  maker  called  tbe  paper,  or 
believed  It  to  be.  ♦  ♦  ♦  Tbe  intention  of  tbe 
maker  as  to  tbe  cbaracter  of  tbe  estate  conveyed 
is  tbe  criterion  by  wblcb  tbe  court  determines 
wbetber  it  is  a  deed  or  will,  and.  If  tbe  intention 
gatbered  from  tbe  wbole  paper  is  tbat  no  estate  is 
to  pass  until  bis  deatb:  it  is  a  will,  not  a  deed.  It 
may  confer  a  present  vested  estate,  tbougb  tbe 
rigbt  of  possession  and  enjoyment  under  It 
may  be  in  tbe  future,  and  it  is  a  good  deed:  bnt 
if  it  vests  no  estate  wb ate ver  till  deatb  it  is  a  will.** 
Brannon,  J.,  in  Lauck  v.  Logan,  45  W.  Va.  251. 
81  S.  S.  Rep.  986,  citing  29  Am.  &  Eng.  Enc.  L.aw 
(1st  Ed.)  146;  McBride  v.  McBride.  96  Gratt  476: 
Pollock  V.  Glassell,  2  Gratt  457. 

In  order  for  an  instrument  to  operate  as  a  will, 
tbe  maker  must  bave  designed  tbereby  to  dispose 
of  bis  property  after  bis  deatb.  He  must  have 
looked  to  tbat  paper  as  tbe  means  by  wblcb  an 
object  was  to  be  accomplisbed,  and  tbat  object 
tbe  disposition  of  bis  estate  after  bis  deatb. 
Unless  be  intended  tbis,  tbe  paper  is  not  bis  will, 
wbatever  be  may  bave  called  it  If  be  did  sa 
intend,  it  is  bis  will,  wbatever  be  may  bave  called 
it  Tbe  intention  is  tbe  controlling  principle  in 
sucb  cases.    McBride  v.  McBride,  26  Gratt  476. 

In  determining  wbetber  an  instrument  is  testa- 
mentary or  a  deed  ur  contract,  tbe  court  does  not 
allow  language  peculiar  to  eitber  class  of  instrn- 
ments,  or  even  tbe  belief  of  tbe  maker  as  to  the 
cbaracter  of  tbe  instrument,  or  tbe  n^me  he 
gives  It  to  control  inflexibly  its  construction; 
but.  giving  due  weigbt  to  tbese  circumstances, 
tbe  court  looks  furtber.  and.  weigbing  all  the 
circumstances  surrounding  tbe  parties  and  at- 
tending tbe  execution  of  tbe  instrument  gives  to 
It  sucb  construction  as  will  effectuate  tbe  mani- 
fest intention  of  tbe  maker.  Lauck  v.  Logan,  4& 
W.  Va.  261,  31  S.  E.  Rep.  986. 

Importance  of  Distinction.— Tbe  importance  of 
determining  wbetber  an  instrument  is  a  will  or 
a  deed  arises  from  tbe  fact  tbat  a  will  is  revocable 
at  any  time  after  execution.  A  deed,  bowever, 
cannot  be  revoked  after  It  bas  been  delivered  to 
tbe  grantee.  Hence,  if  tbe  instrument  in  question 
is  a  deed  designed  to  convey  a  present  vested 
interest  tbougb  possession  may  bave  been  post- 
poned, it  cannot  be  defeated   by  a  deed  or    ^wlU 
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subsequently  made  wbicb  disposea  of  the  property 
in  anotber  and  inconsistent  manner.  But  if  the 
writiufiT  Is  a  will,  it  may  be  revoked  by  the  testator 
at  any  time,  either  by  a  conyeyance  inter  vivos  or 
by  an  inconsistent  testamentary  disposition  of  the 
^same  property.  UnderhiU  on  Wills,  S  40;  Swann 
V.  Housman,  90  Va.  816,  SOS.  E.  Rep.  880. 

Illustrations  of  Conveyances  Held  Not  Testamentary. 
—A  deed  of  trust,  if  not  revocable  by  the  grantor, 
is  not  to  be  considered  a  will  in  disg-uise,  on  the 
ffround  that  nearly  all  of  the  ffrantor's  personal 
estate  is  thereby  conveyed,  and  that  he  reserves 
to  himself  the  possession  and  control  of  the  prop- 
erty durinsr  his  life.  Liffhtfoot  v.  Ck>lgin,  5  Munf. 
42.    See  Cocke  v.  Philips,  12  Leigh  24& 

A  conveyance  by  a  husband,  by  which  he  parts 
absolutely  with  an  interest  in  personal  property, 
though  it  is  not  to  take  effect  until  his  death,  and 
though  he  retains  the  power  to  sell  and  reinvest, 
and  also  the  power  to  reappoint  among  specified 
objects,  is  a  valid  deed  and  will  bar  the  wife  of  her 
-distributable  share  in  the  property  thereby  con- 
veyed.   Qentryv.  Bailey,  6  Oratt.  504. 

An  instrument  which  purports  on  its  face  to  be  a 
-deed,  is  signed,  sealed,  acknowledged  before  a 
notary  public,  and  admitted  to  record,  and  which 
grants,  bargains,  sells,  and  conveys  absolutely, 
and  without  reservation  or  condition,  all  of  the 
stocks,  bonds,  and  other  evidences  of  debt  of  the 
grantor  to  a  trustee  to  be  held  for  the  benefit  of 
the  grantor  (who  is  an  unmarried  woman,  but 
who  is  shortly  thereafter  married),  for  the  term 
of  her  natural  life,  without  the  further  provision 
that,  at  the  death  of  the  grantor,  the  property 
•conveyed  shall  pass  to  her  children,  if  any,  and 
if  none,  to  her  heirs  at  law,  as  though  the  same 
were  real  estate,  is  a  deed,  and  is  not  a  power  of 
attorney,  nor  a  will,  nor  a  writing  partaking  of 
the  double  nature  of  power  of  attorney  and  will, 
and  therefore  is  not  revocable.  Claiborne  v. 
Radford,  91  Va.  687,  22  S.  £.  Rep.  848. 

An  instrument  in  form  and  name  a  deed  of  con- 
Teyance.  acknowledged  as  such,  and  delivered  to  the 
grantee,  whereby,  in  consideration  of  five  dollars 
and  love  and  affection,  the  grantors  **do  grant  with 
greneral  warranty"  a  tract  of  land,  closing  with  the 
-clause.  "But  it  is  hereby  distinctly  understood  and 
stipulated  that  this  deed  shall  take  and  be  in  full 
force  and  effect  immediately  after  the  said  William 
Logan  shall  depart  this  life,  and  not  sooner,"  is  a 
valid  deed,  not  a  testamentary  paper,  and  confers  a 
vested  remainder  on  the  grantee,  to  come  into  en- 
joyment on  William  Logan's  death.  Lauck  v. 
Logan,  45  W.  Va.  281, 81  S.  E.  Rep.  986. 

lllii5tratlofi5  of  Writings  Held  Testamentary.— A 
grantor  executed  an  assignment  of  certain  bonds  to 
bis  daughter.  On  the  back  of  the  assignment  was 
the  following  signed  endorsement:  "For  E.  Pollock 
I  the  daughter]  to  be  delivered  at  my  death."  This 
instrument  the  grantor  retained  until  her  death. 
The  court  held  the  paper  to  be  testamentary.  "The 
very  reason,"  said  the  court,  "which  prevents  this 
assignment  from  taking  effect  as  a  deed  requires 
that  it  should  be  treated  as  a  will.  A  deed  is  an 
Instrument  which  must  operate  Jnterrivox:  and  here 
the  instrument  cannot  operate  in  that  way,  it  hav- 
ing no  legal  effect  till  the  death  of  the  party  by  whom 
it  was  executed."  Pollock  v  Glassell,  2  Oratt  449. 
The  language  above  is  quoted  with  approval  In 
Lauck  V.  Logan,  46  W.  Va.  251,  81  S.  E.  Rep.  986. 

A  testator  executed  the  following  paper:  "11.000. 
This  article  Is  to  certify  that,  ifE.  survive  me,  I 
bequeath  him  $1,000  of  my  property,  free  from  any 
lien  or  encumbrance."— and  sealed  and  signed  it. 
£.  was  an  orphan  living  with  the  testator  when  the 
above  was    written,    but  subsequently    left  him. 


Afterwards  the  testator  executed  a  will  disposing  of 
all  his  property,  but  made  no  mention  of  the  above 
or  of  E.  Held,  that  the  first  writing  was  not  a  con- 
tract but  a  will,  and  was  revoked  by  the  subsequent 
will.  Swann  v.  Housman.  90  Va.  816,  20  S.  E.  Rep. 
880. 

An  endorsement  by  the  holder  of  a  certificate  of 
membership  in  a  beneficial  order  to  the  effect  that 
all  the  indorser's  claim  thereto  shall  at  her  death 
go  to  two  specified  children,  or  to  a  specified  person 
called  "executrix"  for  such  children,  is  testamen- 
tary in  its  character,  and  inoperative  when  it  is  not 
executed  in  the  manner  required  for  the  execu- 
tion of  wills.  Grand  Fountain  U.  O.  of  T.  R.  v.  Wil- 
son, 96  Va.  696,  32  S.  E.  Rep.  48. 

An  instrument  which  purported  to  transfer  prop- 
erty from  a  father  to  his  son,  and  which  was 
denominated  a  bond,  recited  that  the  subscriber  (the 
father)  retained  full  possession  and  right  to  con- 
vey certain  land  during  his  lifetime,  but  that  if  he 
died  without  conveying  it,  then  the  instrument 
should  be  construed  as  a  conveyance  of  land  to  the 
son  for  life  with  remainder  to  the  son's  boy;  "and 
if  I  should  not  convey  the  land  during  my  lifetime. 
I  hereby  direct  by  this  instrument  that  my  admin- 
istrators or  executors  convey  to  the  said  son  and 
his  boys  "  Held,  that  the  instrument  was  testamen- 
tary in  character,  and  not  being  attested  and 
proved  as  required  by  law,  was  inoperative. 
Roberts  v.  Coleman.  87  W.  Va.  148.  16  S.  E.  Rep.  482. 

E.  WILL  MAY  CONSIST  OF  SEVERAL  TESTA- 
MENTARY PAPERS. -A  will  need  not  be  confined 
to  one  paper  but  may  consist  of  several  testamen- 
tary papers  of  different  dates,  and  executed  and 
attested  in  different  ways,  and  at  different  times  . 
The  expression  in  the  subsequent  will,  "This  is  my 
last  will,"  is  not  entitled  to  any  weight.  If  the 
subsequent  paper  is  merely  supplemental,  it  will  be 
treated  as  a  codicil:  if  partially  confiicting.  that 
of  later  date  will  operate  to  revoke  the  former  so 
far  as  the  provisions  of  the  two  are  conflicting  or 
incompatible.  But  in  the  absence  of  a  clause  of 
revocation,  the  court  will  adopt  that  construction 
which  will  give  effect  to  all  the  testamentary 
papers,  if  possible,  sacrificing  the  earlier  papers 
only  so  far  as  clearly  irreconcilable  with  the  later. 
Schultz  V.  Schultz.  10  Gratt.  858  :  Gordon  v.  Whit- 
lock.  92  Va.  728.  24  S.  E.  Rep.  842. 

The  Jurisdiction  of  a  court  of  probate  is  not  ex- 
hausted by  the  admission  to  probate  of  the  testa- 
mentary papers  passed  upon  at  one  time.  If  a 
codicil  to  a  win  admitted  to  probate  be  afterwards 
found,  or  a  will  supplemental  to  the  first,  or  one 
which  may  consist  with  the  first  and  has  no  clause 
of  revocation,  or  the  will  without  a  clause  of  revo- 
cation, which,  though  It  conflicts  In  part,  may  con- 
sist in  part,  in  all  these  cases  the  two  papers 
constitute  the  testator's  will,  and  the  second  may 
be  admitted  to  probate  upon  a  second  motion  after 
the  first  has  been  admitted.  And  if  the  second  naper 
has  a  clause  of  revocation,  or  confilcts  wholly  with 
the  first,  or  from  the  scheme  of  the  second  will  it  is 
apparent  that  It  is  intended  as  a  complete  dl.sposi- 
tlon  of  the  testator's  property,  the  court  of  probate 
has  jurisdiction  to  admit  such  second  paper  to  pro- 
bate, though  the  probate  of  the  first  paper  is  not 
annulled,  but  remains  in  full  force.  Schultz  v. 
Schultz,  IC  Gratt.  358. 

A  testator  in  1888  executed  a  will  disposing  of  all 
bis  property.  In  1894  he  made  a  holographic  will, 
having  reference  to  a  small  part  of  his  estate,  and 
containing  no  revocatory  provision.  He  afterwards 
made  three  codicils,  relating  to  a  single  matter 
each.  The  last  was  made  when  suffering  from 
some  mental  delusions  regarding  bis  property. 
Held,  that  all  the  papers  except  the  third  codicil 
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8  honld  be  taken  toffether  as  the  will  of  the  deceased. 
Gordon  v.  Wbitlock,  02  Va.  728,  24  S.  E.  Rep.  842. 

F.  WILLS  IN  FORM  OF  LETTERS.-A  letter 
found  folded  and  addressed  in  the  room  in  which 
the  writer  died  and  which  contained  all  his  prop- 
erty, directlni?  the  person  to  whom  it  was  ad- 
dressed to  provide  for  his  burial,  pay  his  debts 
and  to  send  certain  of  his  property  to  specitled  per- 
sons, was  held  to  be  a  valid  will,  althousrh  the  testa- 
tor added  at  the  end  the  words,  "Let  no  one  see 
this."  Jones  v.  Irvin  (Corp.  CL  of  Danville.  Va.),  4 
Va.  Law  Rer.  58K. 

A  man  had  a  will  prepared  by  his  attorney,  which 
he  examined  and  approved  but  did  not  execute, 
statinff  to  his  attorney  that  he  would  execute  It  in 
a  short  time.  He  then  wrote  his  brother  that  he 
had  made  the  will,  naminsr  the  bequests  in  it  and 
statinsT  that  he  had  appointed  him  and  the  attorney 
his  executors.  He  also  stated  that  it  was  not  such 
a  will  as  he  had  expected  to  make.  The  letter  was 
siffned  merely  with  the  initial  of  his  christian 
name.  Two  months  afterwards  he  was  accidently 
killed,  not  haviuff  executed  the  paper.  Held,  that 
the  letter  was  not  a  testamentary  paper,  either 
alone  or  in  connection  with  the  unexecuted  wilL 
McBride  v.  McBrlde,  26Gratt.  470. 

The  following-  letter  was  held  to  be  a  valid  will : 
"Lewinsville.  August  10,  1802.  Dear  Wife  :  I  am 
going  away  :  I  may  never  return.  I  leave  my  prop- 
erty to  Gaines  and  Dan:  dispose  of  it  as  you  see 
fit ;  don't  forget  sister  Mary  and  Bridget  Pay  Wil- 
liam McCauley  twenty  dollars,  Patrick  Sullivan, 
twenty-five  dollars.  Edmund  C.  Conly."  In  this 
case  it  was  held  that  in  view  of  the  circumstances 
surrounding  the  writer  at  the  time,  that  this  will 
was  not  conditional  on  his  going  away  and  not 
returning.  Cody  v.  Ck)nly,  27  Gratt.  818.  See 
French  v.  French  14  W.  Va.  481.  See  also,  suvra^ 
"Contingent  Wills." 

G.  INDORSEMENT  ON  INSURANCE  POLICY.— 
An  indorsement  by  the  holder  of  a  certificate  of 
membership  in  a  beneficial  order,  giving  to  her  two 
children  all  her  interest  in  such  certificate  at  her 
death,  and  naming  an  executrix  to  receive  payment 
thereof,  is  testamentary  and  must  be  executed  as  a 
will.  Grand  Fountain  U.  O.  T.  R.  v.  Wilson.  06  Va. 
604,  82  S.  E.  Rep.  48. 

H.  ASSIGNMENT  TO  OPERATE  AT  DEATH  OF 
ASSIGNOR.— A  marriage  settlement  gave  a  power 
to  the  wife  to  dispose  of  the  settled  estate  by  gift, 
or  devise,  under  her  hand  and  seal,  attested  by  two 
or  more  witnesses.  The  wife,  upon  the  marriage 
of  her  daughter  to  A.  D.  Pollock,  executed  the  fol- 
lowing instrument :  "Whereas  I  have  promised 
Elizabeth  Pollock,  the  wife  of  A.  D.  Pollock,  to  pay 
her  the  sum  of  $1,000,  and  whereas  by  my  marriage 
contract,  power  was  reserved  to  me  to  dispose  of 
my  property  by  deed  or  will :  Now.  therefore,  in 
pursuance  of  said  power,  and  in  consideration  of 
said  promise,  I  do  hereby  give,  grant  and  assign  to 
said  Elizabeth  Pollock  two  bonds,  executed  by  John 
Glassell  on  the  8th  of  Oct.  1822.  to  William  Bell  for 
my  use.  one  for  $1,000.  and  the  other  for  $860,  together 
with  all  equitable  rights  and  interests  I  may  have 
in  and  to  the  said  bonds.  Witness  my  hand  and 
seal  this  10th  day  of  December,  1841.  Signed,  Marga- 
ret C.  Glassell.  (Seal).  Teste.  Henry  Shackelford, 
E.  A.  Shackelford."  On  the  back  of  this  paper  was 
endorsed,  "For  E.  Pollock,  to  be  delivered  at  my 
death."  On  each  bond  was  endorsed,  "This  bond  I 
have  assigned  to  E.  Pollock  by  deed  of  this  date,  10 
Dec.  1841.  Margaret  C.  Glassell."  Held,  that  this 
writing  was  testamentary.  Pollock  v.  Glassell,  2 
Gratt  480. 

L  MEMORANDUM  OF.  INSTRUCTIONS.-"A  last 
will  is  defined  to  be  the  lawful   disposing  of  that 


which  any  one  would  have  done  after  death.  This 
word  disposing  or  disposition,  signifies  an  act  pro- 
ceeding from  a  firm  purpose  or  resolution,  anA 
therefore,  any  thing  spoken  or  written  nnadvlsedly 
is  no  will.  Swinburne,  p.  1,  14.  There  must  be 
"afUm-u$  disponendi,'  as  applied  to  wills,  or  *afUmus 
teatandi,'  as  applied  to  testaments.  If,  therefore,  a 
paper  be  found  written  by  the  testator  in  manner 
of  a  will,  and  disposing  of  his  property:  but  which 
is  neither  subscribed  with  his  hand,  nor  sealed  with 
his  seal,  nor  attested  by  witnesses  under  the  statate* 
a  doubt  may  arise  whether  this  is  to  be  accounted 
a  mere  project,  sketch  or  draught,  or  the  will  of 
the  testator  itself.  The  solution  of  this  question, 
says  Swinburne,  p.  071,  part  7,  {  13,  resteth  in  variety 
of  circumstances.  If  the  writing  be  imperfect*  (I 
quote  his  words),  'for  that  perhaps  the  testator 
doth  leave  off  in  the  midst  of  a  sentence,  and  with- 
out any  date,  or  if  the  same  be  written  in  stranffe 
characters,  or  on  paper  (instead  of  parchment), 
and  at  g-reat  distance  between  the  lines,  with  divers, 
amendations  and  corrections,  or  be  found  amonr 
papers  of  small  value  and  account:  by  these  circnm- 
stances  it  seemeth  rather  a  draught  or  preparation 
of  a  testament  than  a  testament  itself.  But.  on  the 
contrary,  if  the  writing  be  perfect  or  fully  finished,, 
having  a  certain  date  of  the  day,  month,  and  year. 
and  be  written  with  usual  and  accustomed  letters 
in  parchment  without  corrections  and  with  small 
distance  between  the  lines;  and  also  found  In  some 
chest  of  the  testator,  among  other  writings  of  great 
value  and  moment:  By  these  circumstances,  it 
rather  seemeth  to  be  the  very  testament  itself, 
than  a  draught  only.'  It  appears,  therefore,  tliat 
the  'animus  testandV  without  which  there  can  be  no 
will,  is  a  fact  to  be  collected  from  a  variety  of  cir- 
cumstances: and  that  the  imperfect  or  unfinisbed 
state  of  an  instrument  is  one  of  them,  entitled  to 
no  slight  consideration;  and  which  with  others, 
may  be  conclusive."  Parkbh,  J.,  in  Selden  v. 
(Salter.  2  Va.  Cas.  588. 

Where  the  notes  or  drafts  of  a  will  embody  the 
provisions  actually  designed  by  the  testator  with 
reference  to  his  property,  and  declare  the  settled 
purposes  of  the  testator,  they  may  be  established 
as  his  will,  although  his  purpose  may  have  been  to» 
extend  the  notes  or  drafts  into  a  more  regnlar 
form.  This,  however,  is  only  permitted  where  the 
testator  Is  prevented  by  the  act  of  God  from  com- 
pleting the  instrument  in  the  form  in  which  he 
designed  it  And  even  in  such  a  case  it  is  essential 
that  the  paper  shall  contain  the  final  determination 
of  the  testator  with  regard  to  the  disposition  of  bis 
property.    McBrlde  v.  McBrlde,  26  Gratt  476. 

A  man  had  a  will  prepared  by  his  counsel,  which 
he  examined  and  approved,  but  did  not  execute, 
stating  to  his  counsel  that  he  would  execute  it  in  a 
short  time.  He  then  wrote  his  brother  that  he  had 
made  the  will,  setting  out  its  contents,  but  statioe 
that  it  was  not  such  a  will  as  he  had  expected  to 
make.  Several  months  afterwards  he  was  acci- 
dently killed.  Held,  that  the  paper  was  not  a  will, 
even  though  taken  in  connection  with  the  letter. 
McBride  v.  McBride,  26  Gratt  476. 

A  paper  writing  commenced,  "Directions  how  I 
want  my  will  wrote,"  and  set  forth  the  disposition 
the  decedent  wished  to  be  made  of  his  property. 
It  was  wholly  in  the  handwriting  of  the  testator, 
and  was  dated  and  signed  by  him.  Held,  that  the 
paper  writing  was  not  testamentary,  as  it  appeared 
from  Its  face  that  it  was  not  a  final  act  but  con- 
templated something  yet  to  be  done,  namely,  the 
writing  of  the  will.    Hocker  v.  Hocker,  4  Gratt  2T7. 

An  instrument,  dated  April  13, 1870.  which  speaks 
of  "the  testatrix"  in  the  third  person,  and  merely 
recites  that  she  had  spoken  to  an  amanuensis  "of 
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her  wish  to  make  a  will  to  secure  to  her  son  J.  1800 
a  year  for  every  year  be  had  been  staying  at  home 
with  ber  since  bis  father's  death."  and  that  on  the 
Srd  of  Jan  nary.  1870,  she  had  asked  the  amanuensis 
**to  write  her  will  for  her  to  copy."  etc.,  is  not  testa- 
mentary in  Its  character.  Peake  y.  Jenkins,  80  Va. 
»8. 

In  Sharp  ▼.  Sharp,  2  Lelirh  240.  the  principal 
Question  was,  whetber  the  paper  writing  lu  ques- 
tion was  a  mere  memorandum  of  tbe  manner  In 
wblch  the  decedent  intended  to  srive  bis  property 
by  a  will  thereafter  to  be  made,  or  a  completed 
will:  and  the  court,  upon  proof  that  such  paper 
wrltinir  was  altosrether  In  the  handwritluflr  of  the 
deceased,  and  that  his  name  subscribed  thereto  was 
in  bis  proper  handwrltlnir.  and  that  It  was  found  in 
an  old  pocket  book  In  the  desk  of  deceased  with  some 
other  papers,  namely  checks,  tickets  and  sberlfis' 
receipts,  established  the  will. 

J.  WRITING  TO  PREVENT  HEIRS  FROM  HAV- 
ING  ANY  PART  OF  TESTATOR'S  ESTATE— It  Is  a 
maxim  that  a  testator  can  disinherit  bis  heirs  and 
next  of  kin  only  by  leavinflr  his  property  to  others. 
Mere  words  or  exclusion  will  not  suffice;  tbe  estate 
must  be  actually  given  to  somebody  else.  It  is  true 
that  tbe  devise  or  bequest  need  not  be  in  express 
terms,  and  tbat  it  may  be  by  necessary  implication; 
but  to  Justify  sucb  an  implication,  the  intention  of 
the  testator  must  be  so  apparent  that  an  intention  to 
the  contrary  cannot  be  supposed,  for  otherwise  tbe 
implication  is  not  a  necessary  one.  The  rule  that  a 
testator  can  disinherit  bis  heirs  only  by  elvlnir  bis 
property  to  others  results  from  the  nature  of  the 
property:  for  property  Is  the  creature  of  law,  and 
the  law  will  dispose  of  It  unless  the  owner,  under 
the  permission  which  the  court  srives  blm  to  make  a 
will,  dlsi>oses  of  it  himself.  Bolsseau  v.  Aldridires.  6 
Lielflrb  240,  27  Am.  Dec.  560;  Soutberland  v.  Sydnor, 
84  Va.  880.  6  S.  E.  Rep.  480:  Ck)ffman  v.  Coffman.  85 
Va.  466,  8  S.  E.  Rep.  072:  Beard  v.  Beard.  22  W.  Va. 
186;  Carney  v.  Kaln,  40  W.  Va.  758.  23  S.  E.  Rep.  660. 

Hence,  an  Instrument.  In  form  a  will  and  purport- 
ing to  be  a  will,  revoking  all  former  wills,  and 
providing  that  one  of  the  testator's  sons  shall  have 
no  part  of  his  estate  at  his  death,  reciting  as  a 
reason  that  said  son  has  Inherited  from  bis  mother 
a  sum  equal  to  that  wblch  the  testator's  estate  will 
probably  pay  to  his  other  lecral  belrs,  naming  no 
executor  and  making  no  other  provisions  whatever, 
is  not  a  win.  as  It  does  not  necessarily  Imply  a  dis- 
position of  tbe  testator's  estate  to  bis  other  heirs ; 
and  his  property  sroes  to  those  entitled  thereto 
under  tbe  law  of  descents  and  distributions,  includ- 
Insr  tbe  son  mentioned.  Coffman  v.  Coffman,  85  Va. 
460,  8  S.  E.  Rep.  672. 

And,  in  accordance  with  these  principles.  It  was 
held  tbat  a  writlnsr  to  prevent  two  heirs  named 
therein  from  having-  any  part  of  the  writer's  estate, 
but  not  making-  any  disposition  of  bis  property, 
could  not  operate  to  disinherit  the  two  heirs  named, 
and  to  give  the  estate  to  tbe  other  belrs,  altboufirb, 
from  bequeathing  a  contingent  lesracy,  the  writing 
was  testamentary  in  character  and  entiiled  to 
admission  to  probate.  Bolsseau  v.  Aldrldffes,  5 
Lelffh  240.  27  Am.  Dec.  600. 

K.  PAROL  EVIDENCE  TO  SHOW  CHARACTER 
OF  INSTRUMENT  — "In  seeklngr  tbe  Intention  of 
the  maker  of  an  Instrument,  tbe  court  must,  in  tbe 
first  Instance,  consult  tbe  lapg-uag-e  of  the  writingr 
itself.  The  fact  that  tbe  writing  wblch  is  presented 
for  probate  is  testamentary  la  form  is  some  evi- 
dence that  it  Is  a  will.  The  form  of  tbe  Instrument 
is  not  controlling-.  Tbe  court  of  probate  may  g-o 
outside  of  tbe  writlnsr  to  ascertain  its  character; 
not  to  tupplv  an  intention  which  cannot  bs  found  in  it, 
bnt  to  ascertain  with  what  intention  the  execution 


of  the  Instrument  was  accompanied.  The  declara- 
tions of  the  testator,  wbetber  made  before,  at,  or 
subsequent  to  execution,  may  be  received  to  show 
whether  he  did  or  did  not  regard  It  as  a  will." 
Underbill  on  Wills,  S  40,  citing  Waller  v.  Waller. 
1  Gratt  464.  See  also,  20  Am.  A  Enir.  Enc.  Law 
(1st  Ed.)  168. 

"But,  when  certain  formal  tests  are  provided  by 
statute  in  the  presence  of  these,  what  Inference 
can  arise  as  to  finality  of  Intention?  As  was  said 
by  this  court  in  Waller  v.  Waller  [1  Gratt.  454,  42 
Am.  Dec.  564J,  'When  the  formalities  are  present, 
parol  testimony  cannot  be  heard  airalnstthe  will 
for  that  would  be  to  hear  parol  testimony  affainst 
the  statute.'  'And,  on  tbe  other  hand,  would  any 
decree  of  proof  short  of  any  formalities  prescribed,* 
etc.,  'suffice,  thouarb  aided  by  the  strongest  proof 
of  testamentary  Intent?'  *When  tbe  formalities  are 
absent  parol  testimony  cannot  avail  to  supply 
their  place.*  Our  statute  having  prescribed  the 
formalities  required,  where  these  exist  no  further 
proof  can  be  required ;  and  when  a  testator  has  com- 
piled with  all  the  law's  prescription,  and  preserved 
his  will  in  that  ffuise,  no  indorsements  thereon  short 
of  the  requisites  provided  for  revocation  can 
affect  the  testamentary  character  of  the  paper.  If 
any  essential  thlnff  remains  to  be  done  to  complete 
the  entire  will,  if  a  siarnature  is  necessary,  and  one 
is  wantiuflr,  or  if  witnesses  are  necessary  to  sub- 
scribe tbe  attestation  clause,  and  they  are  wantlnflr* 
then  the  failure  to  complete  the  will  Is  not  explained 
by  the  Instrument:  but  where  every tbinsr  has  been 
done  which  the  law  requires,  everything  is  complete 
upon  tbe  face  of  the  will,  and  no  presumptions 
arise  from  the  failure  to  do  a  wholly  vain  and 
unnecessary  thlnsr."  Lacy,  J.,  in  Perkins  v.  Jones. 
84  Va.  856,  4  S.  E.  Rep.  838. 

V.  FORMAL  RBQUISITBS. 

A.  THE  WILL  MUST  BE  IN  WRITING.-The 
statute  of  wllLs,  except  in  the  case  of  a  soldier  in 
actual  military  service,  or  a  mariner  or  seaman 
at  sea,  declares  that  "no  will  shall  be  valid  unless  it 
be  in  writing."  Each  and  every  part  of  tbe  last 
will  and  testament  of  a  decedent  must  be  In  writ- 
ing-, and  If  any  part  is  in  parol,  sucb  part  is  void  and 
inoperative.  Sims  v.  Sims,  04  Va.  580,  27  S.  E.  Rep. 
488. 

In  Sprinkle  v.  Hay  worth.  26  Gratt  884,  it  was  said 
by  JtJDGB  MONCURB,  In  delivering  the  opinion  of  the 
court  tbat  the  statute  of  wills  "plainly  forbids  that 
a  parol  will,  whether  in  tbe  form  of  a  trust  or 
otberwlse,  shall  be  set  up  and  established."  This 
laufiTuaire  is  quoted  with  approval  in  Sims  v.  Sims, 
04  Va.  680.  27  S  E.  Rep.  436. 

Verbal  instructions  cannot  be  Incorporated  into  a 
written  will  by  any  words  of  reference,  however 
clear,  since  the  statute  requires  the  will  to  be  In 
writlnar.  Underbill  on  Wills,  $  168;  Sims  v.  Sims. 
04  Va.  680.  27  S.  E.  Rep.  436. 

Hence  where  a  trust  is  created  by  will,  if  the  ben- 
eficiary is  not  disclosed  and  cannot  be  discovered 
from  the  will  itself,  the  trustee  holds  the  property 
for  the  benefit  of  tbe  heirs  or  distributees  of  the 
testator:  and  tbird  persons  cannot  come  in  and 
establish  by  parol  that  a  trust  was  intended  for 
their  benefit  Sims  v.  Sims,  04  Va.  680.  37  S.  E.  Rep. 
486. 

Altboug-h  the  will  must  be  in  writing,  it  Is  not 
material  upon  what  matter  or  stuff  it  be  written, 
whether  paper  or  parchment,  linen,  leather,  stone, 
or  metal,  or  in  what  tong-ue,  or  wbetber  In  prlntinflr 
or  manuscript,  witb  ink  or  in  pencil,  or  In  what  kind 
of  handwritinfir.  or  character,  provided  it  Is  legible, 
and  tbe  meaninsr capable  of  beiuff  deciphered.  Nor 
is  it  material  wbetber  it  be  expressed  at  larg^e,  or 
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by  mere  notes:  or  wbether  sums  of  money,  etc.,  be 
written  In  words  or  In  figures;  provided  the  mean- 
ing^  be  free  from  amblffulty  and  doubt  2Min.  Inst 
<4tb  Ed.)  1011. 

B.  MUST  BE  StONED  SO  THAT  NAME  IS  MANI- 
FESTLY INTENDED  AS  SIGNATURE. 

1.  In  Gbnbbal— Statutoby  Provisions.— The 
present  statute  requires  tbat  tbe  will  sball  be  sisrued 
by  tbe  testator  or  by  some  otber  person  In  bis  pres- 
ence, and  by  bis  direction  In  sucb  a  manner  as  to 
make  it  manifest  that  the  name  Is  Intended  to 
be  his  signature.  Va.  CJode  1887.  $2514;  W.  Va.  Code 
1899,  ch.  77,  S  8,  p.  706.  This  statute  (Uken  from  7 
Wm.  IV.  and  1  Vict  c.  26:  see  also,  15  and  16  Vict  c. 
M)  was  first  enacted  in  1850.  Va.  Code  1849.  ch.  128.  I 
4.  See  2  Min.  Inst  (4th  Ed.)  1012:  Perkins  v.  Jones, 
84  Va.  S68.  4  S.  E.  Rep.  883:  Warwick  v.  Warwick,  86 
Va.  606, 10  S.  E.  Rep.  843,  6  L.  R.  A.  775. 

Tbe  statute  in  force  prior  to  1850,  when  the  present 
statute  went  into  effect  was  a  transcript  of  the 
statuteof  20  Charles  II.,  with  tbe  exception  tbat  it 
dispensed  with  subscribing  witnesses  in  cases  of 
wills  wholly  In  tbe  handwriting  of  the  testator.  The 
statute  of  20  Charles  II.  required  that  the  will  should 
be  in  writing:  slamed  by  the  devisor,  or  some  other 
person,  in  his  presence,  and  by  his  direction :  and 
that  it  should  be  attested  and  subscribed  by  three 
or  more  credible  witnesses  in  his  presence.  About 
four  years  after  the  statute  was  passed,  it  was  de- 
termined in  the  case  of  Lemayne  v.  Stanley,  3  Le- 
vlntz  1,  that  the  statute  did  not  appoint  where  tbe 
will  should  be  signed,  and  tbat  a  siffninff  in  any 
part  whether  in  the  top.  or  bottom,  or  marsrin,  was 
sufficient  In  this  case,  the  testator  wrote  his  will 
with  his  own  band,  but  did  not  subscribe  bis  name 
thereto,  but  only  affixed  his  seal:  the  instrument 
was  subscribed  by  four  witnesses  in  his  presence. 
Waller  v.  Waller,  1  Gratt  454,  42  Am.  Dec.  564.  See 
Selden  v.  Coalter.  2  Va.  Cas.  558. 

Since  the  statute  in  force  prior  to  1850  was  bor- 
rowed from  tbe  statute  of  29  Charles  II.  (with  one 
exception,  which  dispenses  with  tbe  attestation  of 
witnesses  where  tbe  will  is  altosrether  written  by 
the  testator),  it  was  held  that  it  should  be  construed 
in  accordance  with  the  decision  in  Lemayne  v.  Stan- 
ley. 8  Lev.  1.  and  that  therefore,  tbe  name  of  tbe 
testator  appearing  either  at  the  commencement 
or  in  the  marsrin.  or  at  the  foot  was  a  sufficient  siern- 
iDflTof  the  will.  Selden  v.  Coalter,  2  V a.  Cas.  553; 
Bailey  v.  Teackle,  Wythe  173. 

In  Waller  v.  Waller,  1  Gratt  454,  48  Am.  Dec.  564. 
the  decision  in  Lemayne  v.  Stanley,  3  Lev.  1.  was 
criticised  and  held  not  to  apply  to  holographic  wills. 
In  this  case  Allen,  J.,  said :  "By  Lemayne  v.  Stanley. 
I  concede  I  am  bound,  when  such  a  case,  relating  to 
attested  wills,  may  arise.  And  I  admit  the  force  of 
the  arfiTument  that  when  the  lesrislature  used  the 
word  'sifirned'  in  the  same  connection  as  it  respects 
bothclassesofwills.it  oaffht  to  receive  tbe  same 
construction.  Were  it  an  orig^inal  question.  I  would 
ffive  the  word  tbe  same  construction,  as  it  resrards 
both  classes  of  instruments:  and  hold  no  sifirninff  to 
be  sufficient,  except  where  it  appeared  affirmatively 
upon  the  face,  or  from  the  frame  of  the  instrument, 
tbe  sifirniner  was  Intended  to  be  a  siffninff  to  erive 
authenticity  to  the  document.  Bat  the  statute,  be- 
fore its  adoption  here,  received  a  construction 
with  reference  to  the  meanlnfir  of  the  word  as  re- 
lates to  attested  wills,  condemned  by  all  the  Kng- 
lish  Jurists,  and  at  length  changed  by  statutes 
ill  Eng^land  and  New  York.  I  do  not  conceive  we 
are  bound  to  extend  an  admitted  erroneous  con- 
struction to  another  class  of  wills,  when  by  doinsrso 
we  defeat  the  leading  intent  of  the  lesrislature  in  re- 
tard to  this  whole  class  of  wills:  the  letting  In.  \n- 
df^ed   the  making  necessary,  the  introduction    of 


parol  testimony  to  establish  tbe  finality  and  com- 
pleteness of  tbe  act  These  consequences  do  not 
follow  the  construction  given  in  Lemayne  v.  Stan- 
ley, when  confined  to  attested  wills,  and,  therefore, 
the  construction  does  not  conflict  with  the  policy  of 
the  act  to  avoid  frauds  and  perluries.  by  excluding 
parol  testimony  as  to  the  intentions  of  tbe  deceased. 
In  view  of  these  results,  I  think,  we  are  fully  justi- 
fied in  giving  the  word  'signing*  Its  natural  and  ap- 
propriate meaning,  as  applied  to  unattested  wills, 
and  tbat  we  may  do  so,  though  yielding  to  the  au- 
thority of  Lemayne  v.  Stanley,  when  a  similar  case 
occurs.  I  do  not  wish,  however,  to  be  understood 
as  holding  a  literal  signing  at  the  foot  or  end  of  the 
instrument  as  absolutely  necessary  In  all  cases. 
The  signing  must  be  such  as,  upon  the  face,  and 
from  tb^  frame  of  the  instrument,  appears  to  have 
been  intended  to  give  it  authenticity.  It  must  ap- 
pear that  the  name,  so  written,  was  regarded  as  a 
signature:  tbat  the  Instrument  was  regarded  as 
complete  without  further  signature.  And  tbe  pa- 
per itself  must  show  this." 

The  decision  In  Waller  v.  Waller,  1  Oratt  454.  4S 
Am.  Dec.  564,  was  followed,  at  tbe  Revlsal  of  1849,  by 
tbe  adoption  In  Virginia  of  the  present  statntein 
reference  to  wills,  and  tbe  revlsors  in  a  note  say: 
**Tbls  conforms  to  tbe  decision  In  Waller  v.  Waller,  1 
Oratt.  454,  and  is  thought  to  be  better  than  an  arbi- 
trary rule  requiring  tbe  signature  at  the  foot  or  end 
of  the  paper. ••  Report  of  Rev.  p.  616,  c.  122,  S  4.  See 
Ramsey  v.  Ramsey,  13  Gratt  664,  70  Am.  Dec.  438: 
Perkins  v.  Jones,  84  Va.  358,  4  S.  E.  Rep.  838. 

"The  provision  in  tbe  new  law  that  the  will  should 
be  signed  in  sucb  manner  ais  to  make  it  manifest 
tbat  the  name  is  Intended  for  a  signature,  was  no 
change  of  the  old  law:  but  merely  an  express  adop- 
tion of  tbe  judicial  construction  It  had  received  in 
Waller  v.  Waller.  1  Gratt  464. "  Moncurb,  J.,  in  Par- 
ramore  v.  Taylor.  11  Gratt  244. 

Lacy,  J.,  In  delivering  the  opinion  of  tbe  court  in 
Warwick  v.  Warwick,  86  Va.  506.  10  S.  E.  Rep.  848.  6 
L.  R.  A.  775,  reviews  the  statutes  and  early  decisions 
upon  tbe  question  of  what  constitutes  a  suffi- 
cient signing  by  tbe  testator  as  follows:  "We 
have  set  forth  above,  the  statute  of  this  state 
upon  this  subject:  our  several  statutes  upon  this 
subject  have  been  derived  from  the  English  stat- 
utes of  29  Car.  IL.  ch.  3.  S  6:  7  Wm.  IV..  1  Vict, 
ch.  26:  and  15  and  16  Vict,  ch.  24.  The  statute  of 
89  Car.  II.,  ch.  3,  $  6,  did  not  prescribe  where  the 
signature  should  be  placed,  and  soon  after  the  en- 
actment of  tbe  statute  It  was  determined  in  the 
case  of  Lemayne  v.  Stanley,  decided  in  the  court 
of  common  pleas  at  Easter  term,  in  the  83d  year  of 
Charles  IL.  1682.  that  *a  will  written  wholly  by  tbe 
testator  himself,  but  not  signed  by  him.  was  good: 
•  •  •  for,  being  written  by  himself,  and  bis 
name  in  the  will,  It  Is  a  sufficient  signing,  within 
the  statute,  which  does  not  appoint  where  the 
will  shall  be  signed— in  the  top,  bottom,  or 
margin— and  therefore  a  signing  in  any  part  Is  suf- 
ficient' 3  Lev.  1.  'This  decision.*  says  Mr.  Minor 
(2  Mln.  Inst  [4th  Ed.]  1012).  'was  often  regretted, 
but  never  directly  overruled,  until  it  was  done  by 
statute,  both  in  England  and  in  Virginia.  It  was 
agreed  that  the  object  In  requiring  the  testator's 
signature,  was  two-fold,  namely:  (l)  To  connect 
him  with  the  paper  and  (2)  to  afford  proof  of  the 
finality  or  completion  of  the  testamentary  Intent  It 
was  admitted,  also,  tbat  the  first  object  was  satis- 
factorily attained  by  the  testator's  signature  occur- 
ring anywhere  in  tbe  paper.  But  It  was  insisted 
that  the  second  object  was  wholly  frustrated  by 
allowing  the  signature  to  be  anywhere  else  but  at 
the  end,  and,  In  response  to  the  suggestion  tbat  the 
finality  of  testamentary  Intent  was  proved  by  the 
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attestation  of  tlie  snbscrlbinff  witnesses,  it  was  said 
that  the  statate  deslffned  two  safe-ffuards— the 
attestation  of  the  witnesses  and  the  siarnature  also, 
and  that  the  courts  thwarted  the  desim  of  theletris- 
latnre  when  they  dispensed  with  either.  2  Bl. 
Comm.  876,  STT.  and  note.  9.  The  Virsrinia  conrts. 
like  those  of  England,  acquiesced  reluctantly  in 
Lemayne  v.  Stanley  until  November,  1818,  when,  in 
the  case  of  Selden  v.  Ck>alter,  S  Va.  Cas.  668,  it  was  very 
ffravely  doubted  whether  the  doctrine  of  that  case 
was  applicable  to  a  will  "Wholly  written  by  the  tes- 
tator's own  hand,  which,  by  our  statute,  does  not 
need  to  be  attested  by  subscribing  witnesses  at  all, 
for  that  there  would  then  be  no  proof  whatever,  on 
the  face  of  the  will,  of  the  finality  of  the  testamen- 
tary intent  And  afterwards,  in  1846,  in  Waller  v. 
Waller,  1  Gratt.  464.  that  doubt  as  to  holograph 
wills,  was  not  a  little  strengthened,  althouffh  the 
court  still  admitted  that  in  an  attested  will  it  must 
follow  Lemayne  v.  Stanley.  Then,  in  I860,  came 
the  statute  (taken  from  7  Wm.  IV.  and  1  Vict.,  ch, 
20.  See,  also,  16 and  16  Vict.,  ch.  24),  requiriaff.  in  the 
terms  above  stated,  that  the  signature  should  be 
affixed  In  such  a  manner  as  to  make  It  manifest 
that  the  name  was  intended  as  a  signature.*  Speak- 
ing of  this  statute  of  July  1, 1850,  Judge  LiOM^x  says: 
It  now  requires,  in  addition  to  what  was  expressed 
under  the  former  law.  that  It  shall  be  signed  in 
auch  manner  za  to  make  it  manifest  that  the  name 
is  intended  as  a  signature.  This  expression  was 
probably  Inserted  in  approbation  of  the  principle 
that  was  decided  (but  in  which  decision,  it  may 
seem,  there  was  not  an  unanimity  of  the  judges) 
In  the  case  of  WalUr  v.  Waller,  and  to  settle,  as  far 
as  general  expression  in  a  statute  can  settle,  the  law 
of  particular  cases,  the  doubts  and  difficulties  which 
are  presented  In  Selden  v.  Coalter.  and  which  may 
often  occur  in  cases  of  holograph  wills.  The  de- 
sign Is  probably  the  same,  in  effect,  as  that  which 
the  English  statute  (l  Vict,  ch.  26,  S  9)  requires 
when  it  says  that  it  shall  be  signed  at  the  foot  or 
end  thereof  b>  the  testator,  the  manifest  intention 
of  the  signature,  wherever  placed,  being  the  rule 
of  the  Virginia  statute:  the  signing  at  the  foot  or 
«nd  being  alone  the  index  of  the  intention  as  the 
rule  of  the  English  statute.'  Lomax  Dig.,  8.  70." 
Warwick  v.  Warwick,  86  Va.  596.  10  S.  E.  Rep.  843. 
«  L.  R.  A.  776.  See  also,  Perkins  v.  Jones.  84  Va.  368, 
4  S.  E.  Rep.  888. 

It  is  well  settled  that  it  is  an  equivocal  act  to 
insert  the  name  at  the  commencement  of  a  will, 
and  unless  it  appears  affirmatively  from  something 
on  the  face  of  the  paper  that  it  was  intended  as  a 
signature.  It  is  not  a  sufficient  signing  under  the 
statute.  Parol  evidence  is  not  admissible  upon  the 
question  of  finality  of  intention,  when  this  internal 
evidence,  to  be  afforded  by  the  face  of  the  paper,  is 
wanting.  Ramsey  v.  Ramsey,  18  Gratt  664,  70  Am. 
Dec.  488:  Roy  v.  Roy,  16  Gratt  418,  84  Am.  Dec.  696; 
Warwick  v.  Warwick,  86  Va.  608.  10  S.  E.  Rep.  848, 
6  li.  R.  A.  775.  See  also.  Waller  v.  Waller,  1  Gratt 
464.  49  Am.  Dec.  564. 

%.  SiGRATUBC  BY  Mabk.— Where  a  testator  puts 
his  mark  to  the  subscription  of  his  name  to  his  will 
in  the  presence  of  two  or  more  subscribing  wit- 
nesses, this  is  a  sufficient  signing  thereof,  within 
the  meaning  of  the  Ck^de.  Rosser  v.  Franklin,  6 
Gratt  1,  62  Am.  Dec.  97;  Clarke  v.  Dunnavant,  10 
Leigh  18. 

8.  SIGNATUBB  BY   INITIAL.— ^UOTtf:     If  the  Signing 

of  the  paper  with  the  initial  of  his  name  Is  a 
flufflcient  signing  by  the  testator.  McBrlde  v.  Mc- 
Brlde.  86  Gratt  476. 

4.  SlONATURB  BY  SOMK  OTHBB  PBBSON    BY  DlBBO- 

TiON  or  Tbstatob.— Our  statute  does  not  require 
that  the  will  be  .signed  by  the    testator  himself.  | 


It  may  be  signed  *'by  some  other  person  in  his  pres- 
ence and  by  his  direction."  See  Peake  v.  Jenkins. 
80  Va.  898:  C?happcll  v.  Trent  90  Va.  849.  19  S.  E. 
Rep.  814. 

An  Instruction  that  a  will  is  invalid  unless  in 
writing  and  signed  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction, 
in  such  manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature,  and  unless  it  be 
wholly  written  by  the  testator,  the  signature  must 
be  made  or  the  will  acknowledged  by  him  in  the 
presence  of  at  least  two  competent  witnesses 
present  at  the  same  time,  and  such  witnesses 
must  subscribe  the  will  in  testator's  presence,  is 
in  accord  with  the  statute  and  covers  the  whole 
ground,  and  any  addition  to  the  effect  that  such 
direction  need  not  be  in  any  particular  form,  but 
may  be  given  by  the  testator  spontaneously  or  at 
the  suggestion  of  another,  should  not  be  given. 
Chappell  V.  Trent,  90  Va.  849. 19  S.  E.  Rep.  814. 

Where  Will  Is  Slffiied  by  Other  Person  Testator 
Need  Not  Add  His  n«rk.-Where  the  will  is  signed 
at  the  request  of  the  testator,  and  in  his  presence, 
the  subsequent  addition  by  him  of  his  mark  to  the 
signature  so  made  is  superfluous.  And,  whether 
such  mark  is  added  before  or  after  the  witnesses 
subscribe  to  the  will  is  not  material,  where  the 
whole  transaction  is  one  continuous  uninterrupted 
act,  conducted  and  completed  within  a  few  minutes, 
while  all  concerned  in  it  continued  present,  and 
during  the  unbroken,  supervising,  attesting  atten- 
tion of  the  subscribing  witnesses.  Rosser  v.  Frank- 
lin. 6  Gratt  1,  62  Am.  Dec.  97. 

6.  Instances  of  Wills  Not  Propbbly  Signbd. 
—A  will  wholly  in  the  handwriting  of  the  testator 
commenced:  "I,  J.  W.  of  the  county  of  H.,  calling 
to  mind  the  uncertainty  of  human  life,  and  being 
desirous  to  dispose  of  all  such  estate  as  it  hath 
pleased  God  to  bless  me  with.  I  give  and  bequeath 
the  same  in  manner  following."  The  testator 
then  proceeded  to  dispose  of  the  whole  of  his 
estate,  real  and  personal,  and  concluded  thus: 
"In  witness  whereof,  I  have  hereunto  set  my  hand 
this  day  of  1841.  Signed  and  acknowledged  in 
the  presence  of  ."    The  blank  for  the  date  was 

not  filled,  and  the  testator's  name  was  not  sub- 
scribed to  the  paper,  nor  were  there  any  attesting 
witnesses.  Held,  that  the  will  was  not  properly  exe- 
cuted. Waller  v.  Waller,  1  Gratt  484,  42  Am.  Dec. 
564. 

An  instrument  commencing,  "I,  Thomas  Ramsey, 
of  Charlotte,  do  hereby  make  my  last  will  and 
testament  in  manner  and  form  following."  but  in 
which  the  testator's  name  does  not  elsewhere 
appear,  cannot  be  admitted  to  probate  as  a 
holographic  will.  Ramsey  v.  Ramsey,  18  Gratt. 
664.  70  Am.  Dec.  488. 

A  paper-writing  in  the  handwriting  of  a  deced- 
ent written  on  a  sheet  of  letter  paper,  the 
body  of  the  writing  commencing  with  the  deced- 
ent's name  on  the  first  page  and  ending  about  the 
middle  of  the  next,  the  paper  being  folded  so 
that  the  third  page  wais  outside,  with  the  words 
"David  M.  Roy's  Will"  endorsed  on  the  back,  at 
about  the  middle  of  the  third  page  when  the  page 
was  folded,  in  the  handwriting  of  the  deceased, 
with  the  name  of  the  deceased  not  signed  at  the 
end  of  the  writing,  but  with  the  date  attached, 
and  after  the  date  a  clause  appointing  an  executor, 
the  instrument  not  professing  to  dispose  of  the 
entire  estate  of  the  decedent,  is  not  a  good  holo- 
graphic will,  and  cannot  be  admitted  to  probate. 
Roy  V.  Roy,  16  Gratt  418,  84  Am.  Dec.  696. 

A  letter  siinied  only  with  an  Initial  of  the  writer's 
christian  name  was  sought  to  be  established  as  a 
will.    In    the    concluding  part   of   the  letter  the 
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writer  said:  "I  don't  know  where  to  direct  this 
letter,  and  don't  mnch  like  to  slam  it  on  nncer- 
taintles.  and  will  not  sifirn  it:  yon  know  wlio  it 
is  from  if  you  iret  it:"  and  tben  followed  the 
letter  J.  The  paper  did  not  show  where  it  was 
written  or  mailed.  The  state,  connty  and  post- 
offlce  were  not  iflven.  In  dellverinsr  its  opinion, 
the  court  said:  "So  far  from  the  signature  beinff 
intended  to  fflve  it  authenticity,  it  is  apparent  that 
this  form  of  siffninsr  was  adopted  to  conceal  the 
name  of  the  writer.  His  purpose  was  not  to  iden- 
tify himself  with  the  paper,  but  to  prevent  even  a 
suspicion  of  his  connection  with  it  in  any  form. 
•  •  •  The  conclusion  is  irresistible,  that  he  did 
not  intend  this  initial  letter  as  a  slflminfir  within 
the  true  intent  and  meaning  of  the  statute."  Mc- 
Bride  v.  McBrlde,  26  Qratt.  470. 

A  holographic  will  besran  thus:  "I.  Abraham 
Warwick,  Jr..  of  the  county  of  H..  declare  this  to  be 
my  last  will  and  testament"  Then  followed  the 
provisions  of  the  will,  without  a  signature  at  the 
end.  The  testator  placed  the  paper  in  an  envelope 
and  sealed  it  and  wrote  on  the  envelope  "My  Will, 
Abraham  Warwick.  Jr."  Ifeld^  that  the  will  was 
not  so  sismed  as  to  satisfy  the  Virginia  statute. 
For  the  signature  at  the  top  of  the  will  was  an  equiv- 
ocal act  per  ««,  and  there  was  nothing  on  the  face 
of  the  will  to  remove  the  equivocation;  and  as  to 
the  name  on  the  envelope,  it  was  not  a  signature  at 
all  to  the  will,  but  a  mere  label  or  indorsement  of 
the  envelope,  which  contained  what  the  testator 
supposed  was  already  a  validly  executed  will.  War- 
wick V.  Warwick,  86  Va.  696,  10  S.  E.  Rep.  848.  6  L.  R. 
A-  776. 

C.  MUST  BE  SIGNED  OR  ACKNOWLEDOED  IN 
PRESENCE  OP  AT  LEAST  TWO  CX)MPETENT 
WITNESSES. 

1.  Statutobt  Pbovision.— The  present  statute 
provides  that,  unless  the  will  be  wholly  written  by 
the  testator,  "the  signature  shall  be  made  or  the 
will  acknowledged  In  the  presence  of  at  least  two 
competent  witnesses."  Va.  Code  1849,  ch.  122,  S  4; 
Va.  Code  1887.  S  2514;  W.  Va.  Code  1899.  ch.  77.  $  3.  p. 
705. 

3.   ACKNOWLSDGMSNT  OF  SiGNATTTBK  BT  TESTATOB. 

—Where  a  testator  acknowledsres  his  slfirnature  to  a 
will  in  the  presence  of  the  witnesses,  it  is  equiva- 
lent to  signing  in  their  presence.  Burwell  v.  Cor- 
bin.  1  Rand.  131.  10  Am.  Dec.  494. 

The  rule  maklnsr  the  acknowledg-ment  of  his  sig- 
nature by  the  testator  equivalent  to  slgninfir  In  their 
presence  was  adopted  as  a  part  of  our  statute  of 
wills  at  the  Revisal  of  1849.  (Va.  Code  1849,  ch.  122.  8 
4:  Va.  Code  1887,  $  2614:  W.  Va.  Code  1899.  ch.  77,  $  8,  p. 
705.)  Speaking  of  this  statute.  Moncube.  J.,  in  deliv- 
ering the  opinion  of  the  court  in  Parramore  v.  Tay- 
lor. 11  Gratt.  220.  says:  "The  words  in  the  new  law 
authorlziufir  the  will  to  be  acknowledsred  by  the 
testator  In  the  presence  of  the  witnesses,  were  not 
in  the  old  law.  but  they  were  embodied  In  the  long- 
settled  construction  of  that  law.". 

It  is  not  necessary  for  the  subscribing  witnesses  to 
see  the  testator  sig'u.hls  will,  nor  tbat  he  should 
acknowledge  to  them  his  signature  thereto,  or  even 
that  the  Instrument  Is  his  will.  It  is  sufficient  if  he 
acknowledges.  In  their  presence,  that  the  act  is  his, 
with  a  knowledge  of  the  contents  of  the  instrument, 
and  with  the  intention  that  it  shall  be  the  testamen- 
tary disposition  of  his  property.  Such  acknowledg- 
ment is  a  ratification  of  the  sifirnature,  whether 
made  by  himself,  or  by  another.  Rosser  v.  Frank- 
lin. 6  Gratt.  1.  52  Am.  Dec.  97. 

A  testator's  will  was  written  for  him  by  R.  P.,  who 
testified  that  he  al&o  sig^ned  the  testator's  name 
thereto,  in  the  presence  of,  and  at  the  request  of 
the  testator,  and  then  subscribed  his  own  name  as 
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awitnesssln  the  testator's  presence:  and  another 
witness,  B.  H..  testified  that  some  years  afterwards, 
the  witness  beinsr  at  the  testator's  house.  It  waft 
suggested  to  the  testator  that  that  was  a  favorable 
time  to  have  that  will  witnessed ;  the  testator  as- 
sented; the  paper  in  question  was  produced:  the 
witness  took  it  near  the  testator,  and  inquired 
whether  he  acknowledsred  it;  the  testator  said  be 
did,  upon  which,  this  witness  subscribed  as  a  wit- 
ness in  the  testator's  presence.  It  was  held  that  the 
acknowledgment  of  the  paper  by  the  testator  to  the 
second  witness  was  a  recognition  of  the  signature 
thereto  as  his  own,  and  evidence  from  which  a 
court  of  probate  mlffht  well  infer  that  the  testator's 
signature  to  the  will  was  written  by  his  authority: 
and  so  there  were  two  witnesses  to  the  execution  of 
the  will,  as  required  by  the  statute.  Dudleys  v. 
Dudleys.  8  Leigh  486.  See  also,  Parramore  v.  Tay- 
lor, 11  Gratt  220;  Beane  v.  Yerby,  12  Gratt.  SW: 
Green  v.  Grain.  12  Gratt  252. 

8.  NUMBSB  OF     WITNESBBS.— Prior   tO   1748,  a    Will 

of  land  or  of  personalty  might  be  established  by 
one  witness.    Worsham  v.  Worsham,  6  Leiflrh  689. 

In  1748  a  statute  was  enacted  (5  Hen.  Stat  at  Laxre 
464),  declaring  wills  of  land  void  unless  attested 
and  subscribed  by  two  or  more  witnesses  in  the 
presence  of  the  devisor,  or  wholly  written  by  the 
devisor's  own  hand.  This  statute  made  no  chaiure 
in  the  mode  of  execution  or  probate  of  wills  of 
chattels.  Worsham  v.  Worsham,  5  Lieiflrh  689.  Until 
the  Statutes  of  1834-5.  ch.  60.  Sess.  Acts.  p.  48.  a  testa- 
ment of  personal  property  mlirht  be  well  proved  by 
a  slnsrle  witness.  Worsham  v.  Worsham,  5  Lelrb 
589,  ov&rrulina  a  dictum  to  the  contrary  in  Bedford  v. 
Pegffy,  6  Rand.  316.  See  Parker  v.  Brown.  6  Gratt. 
654. 

In  deliverinfir  the  opinion  of  the  court  in  Worsham 
V.  Worsham.  5  Lielgh  589,Cabb,  J.,  says:  'The  act  of 
1748  effectually  separated  them  (wills  of  land  and 
personalty),  requiring  that  a  will  of  land  should  be 
attested  and  subscribed  by  two  witnesses,  but  leav- 
ing a  win  of  personals  precisely  where  it  stood 
From  that  period  down,  the  uniform  practice  tias 
been,  so  far  as  we  can  sret  evidence  from  the  general 
court  and  elsewhere,  to  admit  wills  of  personalty 
to  probate,  on  the  evidence  of  one  witness;  and  it 
has  been  the  universal  opinion  of  the  country,  that 
this  was  the  law.  And  it  must  be  owinr  to  the 
universality  of  this  opinion.  I  suppose,  that  oar 
books  from  Washinarton  down,  present  but  one 
case  in  which  this  point  was  decided:  Glasscock  v. 
Smither,  1  Call  479.  decided  by  this  court  in  Octo- 
ber, 1798.  There,  the  testator  having  made  a  will. 
In  all  respects  properly  executed,  a  paper  of  sub- 
sequent date  was  offered  for  probate,  as  his  last 
will:  it  contained  several  pecuniary  legacies,  with 
a  devise  of  all  the  residue  of  the  estate  to  a  son, 
and  concluded  thus— This  is  my  last  will  and  testa- 
ment, being  made  this  19th  October,  1793;  I  subscribe 
and  hereby  acknowledg-e— but  the  testator  did  not 
sign  or  subscribe  the  same.  One  witness  proved  that 
he  drew  it  at  the  request  of  the  testator:  that  the 
decedent  had  it  altered  in  several  paiticulars:  that 
he  had  it  read  over  a  second  time  with  the  altera- 
tions, and  said  he  was  satisfied,  it  was  his  will.  etc. 
The  district  court  declared  this  not  to  be  the  last 
will  of  Glasscock.  This  court  reversed  the  sentence 
The  judfirment  was  as  follows:  'The  court  is  of  opin- 
ion, that  the  writing  aforesaid  ought  to  be  estab- 
lished as  the  last  will  of  the  said  George  Glasscock, 
deceased,  notwithstanding  the  existence  of  a  will 
legally  executed  of  a  prior  date,  so  far  as  it  mav  con- 
cern the  devise  of  chattels,  etc'  •  •  •  •  Now,  lean- 
not  understand  this  (as  my  late  Brother  Gbbsn  did 
in  Bedford  v.  Pegg-y,  6  Rand.  816,  887),  as  a  mere 
decision,  that  the  latter  paper  was  a  revocation  of 
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the  former  will  wblcli  It  mifftat  be,  wlthoat  belnsr  a 
will  itself.  I  consider  it  a  declaration  of  this  court, 
tbat  so  far  as  tbe  proof  by  one  witness  was  con- 
cerned. It  was  a  rood  will  of  chattels/' 

In  18S6  the  leffislature.  in  consequence  of  the  de- 
cision in  Worsham  v.  Worsham,  6  Leiflrh  569.  and  at 
the  sufffirestion  of  tbe  court  which  pronounced  that 
decision,  enacted  a  statute.  Acts  of  1834-5,  ch.  60.  Sess. 
Acts,  p.  48,  requiring  the  same  proof  in  cases  of  wills 
of  personalty  as  of  realty.  See  note  of  reporter 
appended  to  Worsham  y.  Worsham.  5  Lelflrh  680. 
See  also,  Gibson  t.  Beckham.  16  Qratt  821. 

From  18S6  to  the  present  time,  our  statutes  have 
required  the  same  proof  in  cases  of  wills  of  person- 
alty as  of  realty,  and  have  required  that  the  will  be 
attested  by  two  witnesses.  The  present  statute 
provides  that  unless  the  will  **be  wholly  written  by 
the  testator,  the  signature  shall  be  made  or  the  will 
acknowledsred  by  him  in  the  presence  of  at  least  two 
competent  witnesses."  See  Va.  Code  1887,  S  1614: 
W.  Va.  Code  1809.  ch.  77,  S  8.  p.  705. 

While  the  statutes  in  Virginia  and  West  Virginia 
require  that  there  shall  be  at  least  two  witnesses. 
In  some  of  the  states  three  or  more  are  required ; 
hence,  if  the  will  is  designed  to  pass  real  property 
not  in  the  state,  since  it  must  be  executed  accord- 
insr  to  the  Uz  loeirei  $Ua,  it  is  prudent  to  have  three 
or  more  witnesses,  unless  it  is  known  with  certainty 
that  the  law  is  satisfied  with  a  less  number.  2  Min. 
Inst  (4th  Ed.)  101& 

It  should  also  be  noted  that  while  the  statute 
requires  that  at  least  two  witnesses  shall  subscribe 
the  will,  it  may  be  proved  by  one  of  them,  he  prov- 
insr  th  e  attestation  of  the  other.  Lamberts  v.  C!ooper. 
20  Oratt.  61 :  Jesse  v.  Parker,  6  Gratt.  67.  62  Am.  Dec. 
103:  Cheatham  v.  Hatcher,  80  Gratt  61, 88  Am.  Rep.  660: 
Webb  V.  Dye,  18  W.  Va.  886;  Coffman  v.  Hedrlck.  82 
W.  Va.  128, 0  S.  E.  Rep.  68;  Davis  v.  Davis,  43  W.  Va. 
908.  27  S.  E.  Rep.  331. 

''Although  there  must  be  satisfactory  proof  that 
every  statutory  provision  has  been  complied  with. 
In  order  to  establish  a  will,  the  law  does  not  pre- 
scribe the  mode  of  proof,  not  that  the  will  shall  be 
proved,  as  well  as  attested,  by  a  specified  number  of 
witnesses.  If  such  proof  were  to  be  required  from 
each  subscrlbinsr  witness,  the  validity  of  wills  would 
be  made  to  depend  upon  the  memory  and  good 
faith  of  a  witness,  and  not  upon  reasonable  proof 
that  all  the  reauirements  of  tbe  statute  had,  in 
fact  been  complied  with."  Allbn,  J.,  delivering  the 
opinion  of  the  court  In  Jesse  v.  Parker.  6  Qratt  67. 
52  Am.  Dec.  102.  Quoted  with  approval  in  Cheatham 
V.  Hatcher.  80  Gratt  66,  83  Am.  Rep.  660. 

4.  CoMPSTSKCT  OF  WiTNBSSBS.  — The  wituesses 
must  be  competent  The  word  employed  In  the 
statute.  30  Car.  II.,  ch.  8,  $  5,  and  in  our  statute 
down  to  1860,  was  ''credible."  However,  it  was  uni- 
versally agreed  tbat  credible  meant  no  more 
and  no  less  than  competent,  so  that  no  progress 
was  made  in  substituting  in  our  late  statutes 
the  one  word  for  the  other.  2  Min.  Inst  (4th  Ed.) 
1018.  See  also,  20  Am.  ft;  Eng.  Enc.  Law  (Ist  Ed.) 
381. 

"In  respect  to  tbe  competency  of  witnesses  to 
wills,  it  may  be  observed  that,  at  common  law, 
persons  incompetent  to  be  witnesses  are— (1)  Par- 
ties to  the  Record  in  the  Cause;  Husbands  and 
Wives  of  Parties:  (3)  Persons  Deficient  in  Under- 
standing: (8)  Persons  Insensible  to  the  Obligation 
of  an  Oath,  from  Defect  of  Religious  Belief;  (4) 
Persons  Infamous,  by  Reason  of  Conviction  of 
Crime:  (5)  Persons  Interested  in  tbe  Result  (1 
Greenl.Ev.  Sf  827  to  480.)  In  Virginia,  Important 
changes  have  been  wrought  in  respect  to  these  dis- 
abilities in  ordinary  cases  in  the  courts;  that  is,  in 
respect  to  the  first,  the  third,  and  the  fifth.    Thus: 


Parties  are  for  the  most  part  competent,  and  com- 
pellable to  testify  in  ordinary  cases:  but  not  hus- 
band and  wife  for  or  against  each  other  (Va.  Ck>de 
1887,  $S  8845.  8846).  Our  state  constitution  also  pro- 
vides that  the  opinions  of  men  in  matters  of  religion 
shall  in  no  wise  affect  diminish,  or  enlarge  their 
civU  capacities  (Va.  Const  I860,  art  V.,  S  U),  which 
is  understood  to  do  away  with  tbe  disqualification 
arising  from  defect  of  religious  belief  (Perry's 
Case,  8  Gratt  683).  And,  lastly,  it  Is  enacted  by 
statute  that  *no  witness  shall  be  Incompetent  to  tes- 
tify because  of  interest'  (Va.  Code  1887,  S8846).  But 
in  respect  of  wills,  it  is  provided  tbat  nothing  in 
these  statutory  enactments  (Va.  Code  1887,S8346> 
shall  l)e  construed  to  alter  the  rules  of  law  then 
in  force  in  respect  to  attesting  witnesses  to  wills, 
deeds,  or  other  instruments  (Va.  Code  1887,  S  8846). 
It  follows,  therefore,  that  all  tbe  above  de- 
scribed common-law  instances  of  incompetency 
(with  a  few  special  exceptions  presently  to  be 
mentioned),  prevail  with  us,  in  respect  to  attest- 
ing witnesses  to  wills,  except  only  the  third.  The 
cases  excepted  are  all  cases  of  interest  in  the 
witness,  and  one  of  them,  also,  the  case  of  a 
party:  namely  (1)  tbe  case  of  a  legatee  or  dev- 
isee, who,  or  whose  husband  or  wife,  is  an 
attesting  witness  (Va.  Code  1887.  I  2680):  (3)  tbe 
case  of  a  creditor  whose  debt  is  by  the  will  charged 
on  the  decedent's  estate  (i.  e.  on  his  lands),  and  who, 
or  whose  husband  or  wife,  is  an  attesting  witness 
(Va.  C:k>de  1887,  S  2680) ;  and  (8)  the  case  of  an  exec- 
utor of  a  will,  called  as  a  witness  for  or  against  it 
(Va.Code  1887,  S  2631:  8  Min.  Inst  [4th  Ed.]  1014  et 
««<7.)"    4  Min.  Inst  (3d  Ed.)  pp.  108-100. 

Lnr«tee  or  DevISM  as  AttMtlag  WItnMS.— It  a  will 
be  attested  by  a  person  to  whom,  or  to  whose  wife 
or  husband,  any  beneficial  Interest  in  any  estate  is 
thereby  devised  or  bequeathed,  if  tbe  will  may  not 
be  otherwise  proved,  such  person  shall  be  deemed 
a  competent  witness,  but  such  devise  or  bequest 
shall  be  void,  except  tbat  if  such  witness  would  be 
entitled  to  any  share  of  the  estate  of  the  testator,  in 
case  tbe  will  were  not  established,  so  much  of  his 
share  shall  be  saved  to  him  as  shall  not  exceed  the 
value  of  what  is  so  devised  or  bequeathed.  Va. 
Code  1887,  S  2680:  W.  Va.  Code  1800,  ch.  77.  S  18,  p.  707; 
Croft  V.  Croft  4  Gratt  105. 

In  West  Virginia  it  has  been  held  tbat  where  a  will 
can  be  proved  independently  of  the  testimony  of 
an  attesting  witness  beneficially  interested  therein, 
a  devise  or  bequest  to  such  witness,  or  tbe  wife  or 
husband  of  such  witness,  is  not  void.  In  this  case 
there  were  two  subscribing  witnesses  to  tbe  will,  to 
one  of  whom.  Mrs.  Davis,  and  to  whose  basband 
bequests  and  devises  were  made.  The  will  was  pro- 
bated upon  tbe  testimony  of  tbe  witness  who  took 
nothing  under  tbe  will;  and  a  bill  to  declare  void 
the  legacies  and  devises  to  Mrs.  Davis  and  her  hus- 
band was  dismissed.  The  decision  was  placed  on 
two  grounds:  (1)  That  there  were  two  competent 
witnesses  at  tbe  time  of  tbe  attestation  of  the  will: 
(2)  Tbat  a  will  must  be  subscribed  but  need  not  be 
proved,  by  two  attesting  witnesses,  even  though  tbe 
other  attesting  witness  be  alive  and  wltbln  tbe 
jurisdiction  of  tbe  court  Tbe  court  said:  '*Tbe 
only  reasonable  way  to  construe  SI  3,  18,  c.  77, 
Code  (Va.  Code  1887.  S$  2614. 2620).  Is  tbat  tbe  word  'com- 
petent' as  used  in  each  one  of  them,  refers  to  tbe 
separate  time  to  which  they  relate,— the  first  to  tbe 
attestation;  tbe  second,  to  tbe  proof  of  tbe  will. 
Mrs.  Davis  was  competent  as  an  attesting  witness. 
While  she  was  Interested  In  the  will  tbe  testator 
was  alive,  and.  If  tbe  question  of  tbe  attestation  bad 
arisen  during  bis  life,  they  were  both  competent  to 
testify  In  relation  thereto.  Hence  tbe  word  'com- 
petency,* in  so  far  as  it  relates  to  an  attesting  wit- 
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ness.  excludes  tbe  Question  of  iuterest,  and  bas 
reference  to  ape,  sanity,  an^  moral  integrity.  As 
used  in  the  elffhteenth  section  in  relation  to  tbe 
proof  of  the  will,  it  bas  reference  merely  to  the 
<luestion  of  beneficial  interest:  its  object  being 
to  remove  all  motire  for  false  swearing  or 
forgery  and  also  the  Incompetency  of  the  wit- 
ness, occasioned  by  tbe  death  of  the  testator, 
thus  throwing  on  tbe  beneficiaries  thereun- 
der the  burden  of  sustaining  the  will  independ- 
ently of  their  own  testimony.  If  tbe  will  can 
be  thus  sustained,  it  is  sustained  as  a  whole, 
and  not  in  parts,  and  none  of  its  provisions 
are  void,  but  all  the  beneficiaries  take  under  it,  even 
though  the  attesting  witnesses  were  incompetent 
ii.  €.  to  testify  at  the  probate)  on  account  of  inter- 
est. •  •  •  The  will  is  fully  established  by  the 
other  attesting  witness.  It  might  have  occurred 
that  the  will  could  not  have  been  established  with- 
out the  evidence  of  Mrs.  Davis,  and  in  such  case,  to 
make  her  competent  as  against  tbe  heirs  of  tbe  tes- 
tator, her  beneficial  interest  would  have  to  be 
avoided."  Davis  v.  Davis,  48  W.  Va.  800, 87  S.  E. 
Rep.  828. 

"Whether  the  decision  in  Davis  v.  Davis  (48  W.  Va. 
800,  37  S.  £.  Rep.  828),  will  be  followed  in  Virginia, 
remains  to  be  seen.  It  is  possible  that  it  might  be 
held  that  tbe  subscribing  witness  who  takes  a  bene- 
fit under  a  will  is  incompetent  at  the  time  of  the 
attestation,  and  that  both  of  the  subscribing  wit- 
nesses should  be  examined  at  the  probate,  if  both 
are  alive  and  within  the  jurisdiction  of  the  court 
The  true  view  of  tbe  statute  would  then  be  that  the 
words  *lf  the  will  may  not  be  otherwise  proved'  have 
reference  to  the  case  where  the  devisee  or  legatee 
Is  needed  as  an  attesting  witness,  to  make  up  the 
number  required  by  law,  in  which  case  he  is  made  a 
competent  attestino  witness  by  the  avoidance  of  his 
interest,  and  he  may  also  be  called  to  testify  at  tbe 
probate  of  tbe  will.  And.  conversely,  a  will  may  be 
otherwise  proved  when  there  is  an  extra  or  super- 
fluons  attesting  witness,  beyond  the  number  required 
by  the  statute.  This  view  would  assimilate  the  law 
of  Virginia  to  that  of  many  of  tbe  other  states. 
See  Tiedeman,  1  Real  Prop.,  S  878.  where  it  is  said: 
*The  common-law  rule  is,  that  if  a  witness  to  a  will 
is  interested  in  it  as  a  legatee  or  devisee,  the  will  is 
void.  But  now,  in  most  of  the  states,  it  is  provided 
by  statute  that  in  such  a  case  the  will  (shall)  be 
«rood.  but  the  devise  or  legacy  to  the  witness  shall  be 
void.  In  some  of  the  states,  the  devise  is  declared 
absolutely  void,  but  generally  the  devise  is  void 
only  when  there  is  not  a  sufficient  number  of  wit- 
nesses without  tbe  disqualified  witness.  And  in  Red- 
field,  Wills,  vol.  1,  p.  258,  note:  'But  in  many  of  the 
American  states  the  statute  only  renders  the  es- 
tate of  witnesses  to  a  will,  who  take  a  beneficial 
Interest  under  It,  void  to  tbe  extent  of  the  number 
required  to  give  validity  to  the  instrument.  And 
where  supernumerary  names  appear  upon  the 
paper  as  witnesses,  those  will  first  be  taken  to  com- 
plete the  required  number  who  take  no  benefit 
under  the  will.'  "  Editorial  by  Prof.  Graves,  In  4 
Va.  Law  Reg.  829. 

A  devisee  or  legatee,  however,  who  Is  not  an  at- 
lestino  vHtneas  is  not  subjected  to  the  terms  of  tbe 
statute,  but  may  be  examined  In  support  of  the  will, 
like  any  Indifferent  person.  Interest  being  now  no 
disqualification,  except  in  tbe  case  of  attesting  wit- 
nesses. 2Min.  Inst  (4tb  Ed.)  1015:  Martz  v.  Martz, 
25  Gratt  861. 

Creditor  as  Attesting  Witness.— If  a  will  charging 
an  estate  with  debts  be  attested  by  a  creditor,  or 
the  wife  or  husband  of  a  creditor  whose  debt  is  so 
charged,  such  creditors  shall,  notwithstanding,  be 
admitted  as  a  witness  for  or  against  the  will.    Va. 


Code  1887.  S  2680;  W.  Va.  Code  1800.  ch.  77,  §  10,  p.  708: 
2  Min.  Inst  (4th  Ed.)  1016. 

Executor  as  Attesting  Wltness.~No  person  shall, 
on  account  of  his  being  an  executor  of  a  will,  be 
Incompetent  as  a  witness  for  or  against  the  will. 
Va.  Code  1887,  §2681:  W.  Va.  Code  1800,  ch.  77.  S  20,  p. 
706:  2  Min.  Inst  (4th  Ed.)  1016:  Coalter  v.  Bryan.  1 
Oratt  18:  Martz  v.  Martz.  25  Gratt  861. 

TloM  Whan  Competency  Must  Bzist— It  seems  that 
an  attesting  witness  must  be  competent  at  the  time 
when  he  attests  and  subscribes  his  name.  If  he  la 
competent  then  and  afterwards  becomes  incompe- 
tent tbe  will  is  not  thereby  invalidated.  Page  on 
Wills,  S102:  Underbill  on  tbe  Law  of  Wills,  f02: 
Woerner  on  the  American  Law  of  Administration 
(2d  Ed.)  S  41;  20  Am.  &  Eng.  Enc  Law  (1st  Ed.) 
288:  2  Min.  Inst  (4th  Ed.)  1018.  See  also.  Davia  v. 
Davis,  48  W.  Va.  800.  27  S.  E.  Rep.  828. 

D.  WITNESSES  MUST  BE  PRESENT  AT  SAME 
TIME.— The  provision  of  the  present  statute.  Va. 
CTode,  1887.  $2514;  W.  Va.  Code  1880,  ch.  77,  |  8,  p.  706. 
requirinflT  the  witnesses  to  be  "present  at  the  same 
time  when  tbe  testator  subscribes  or  acknowl- 
edges the  will."  was  first  adopted  .as  a  part  of  the 
statute  of  wills  at  the  Revisal  of  1840.  See  Va.  Code 
1840,  ch.  122,  S  4.  Speaking  of  the  adoption  of  this 
provision,  Moncube.  J.,  in  delivering  the  opinion  of 
the  court  in  Parramore  v.  Taylor,  11  Gratt  220,  says: 
"The  next,  and  perhaps  only  other,  difference  arises 
from  the  introduction  of  the  words  'present  at  the 
same  time'  after  tbe  word  'witnesses'  in  the  new  law. 
It  had  been  well  settled  under  the  old  law.  that  a 
will  might  be  acknowledged  before  the  witnesses 
at  different  times.  In  Dudleys  v.  Dudleys.  8  Lelrli 
486,  the  will  was  attested  by  one  witness  in  1818.  and 
by  the  other  In  1826.  The  evil  arising  from  this 
construction  was,  that  the  testator  might  be  capa- 
ble of  making  a  will  at  the  time  of  one  of  the 
attestations,  and  Incapable  at  the  time  of  the  other, 
and  only  one  attesting  witness  could  prove  the 
Important  fact  of  mental  capacity  at  either  time. 
Wills  are  frequently,  if  not  generally,  executed  by 
persons  in  extremis,  whose  powers  of  mind  as  well 
as  of  body  are  gradually  sinking.  They  are  often 
capable  one  day,  and  incapable  tbe  next  of  making 
a  will.  Tbe  words  In  question  were  introduced  to 
remedy  this  obvious  evil.  There  seems  to  have 
been  considerable  opposition  In  the  legislature  even 
to  this  change.  Tbe  words  'present  at  the  same 
time.'  in  the  report  of  the  revisors  were  stricken 
out  by  a  committee  of  the  whole  house  of  delegates : 
but  were  restored  by  tbe  house  itself." 

Prior  to  the  introduction  of  the  provision  requir- 
ing tbe  witnesses  to  be  present  at  the  sa,me  time 
when  the  testator  subscribes  or  acknowledges  the 
will,  a  testator's  name  was  written  for  him  by  R.  P.. 
wbo  tesitlfied  that  he  also  signed  tbe  testator's  name 
thereto,  In  the  presence  of,  and  at  the  request  of  the 
testator,  and  then  subscribed  his  own  name  as  a 
witness  in  the  testator's  presence;  and  another 
witness.  B.  H..  testified  that  some  years  afterwards, 
being  at  the  testator's  house,  It  was  suggested  to  the 
testator  that  It  was  a  favorable  time  to  have  the 
win  witnessed.  The  testator  assented.  The  paper 
in  question  was  produced,  and  tbe  witness  took  it 
near  the  testator  and  Inquired  whether  he  acknowl- 
edged it  The  testator  said  he  did.  and  the  witness 
subscribed  as  a  witness  in  the  testator's  presence. 
It  was  held  that  the  acknowledgment  of  tbe  paper 
by  the  testator  to  the  second  witness  was  a  recogni- 
tion of  the  signature  thereto  as  his  own,  and  evi- 
dence from  which  a  court  of  probate  might  well 
infer  that  tbe  testator's  signature  to  tbe  will  was 
written  by  bis  authority:  and  so  there  were  two 
witnesses  to  the  will,  as  required  by  the  statute. 
Dudleys  v.  Dudleys,  8  Leigh  4S6u 
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Under  tlie  Vlrarlnia  statnte,  the  witnesses  must  be 
present  tosrettaer  at  some  time«  when  the  testator 
acknowledges  the  signature,  or  the  Instmment  to 
1>e  his  act,  but  not  necessarily  when  they  sub- 
scribe their  names.  2  Mln.  Inst  (4th  Ed.)  1016: 
Parramore  v.  Taylor,  11  Qratt.  280;  Beane  v.  Yerby. 
12  Oratt.  280:  Qreen  v.  Grain.  12  Qratt  262.  But  the 
West  Virginia  sUtnte  requires  that  the  witnesses 
"shall  subscribe  the  will  in  the  presence  of  the  tes- 
tator, and  of  each  other."  W.  Va.  Code,  1800.  ch.  77,' 
18.  p.  706. 

A  testator  snl>scribed  his  name  to  his  will  in  the 
presence  of  a  witness  who  attested  it  at  his  request. 
Another  witness  was  called  into  the  room  and  the 
testator  afirain  acknowledged  the  paper  as  his  will 
and  requested  the  second  witness  to  attest  it,  who 
did  so,  the  first  witness  belnsr  present  when  the 
testator  acknowledged  the  paper  to  the  second 
witness,  but  not  subscribing  or  recognizing  his  sub- 
scription at  that  time.  The  whole  transaction,  how- 
erer,  was  finished  within  a  few  minutes.  Htld, 
that  the  will  was  properly  attested.  Parramore  v. 
Taylor.  11  Oratt  220. 

A  testator  subscribed  his  name  to  his  will  in  the 
presence  of  R.,  who  wrote  it  and  requested  R.  to 
witness  it  who  did  so.  H.  was  then  called  into  the 
room  and  requested  by  the  testator  to  witness  the 
instrument  and  the  testator  acknowledged  his  sig- 
nature to  him.  in  the  presence  and  hearing  of  R., 
and  H.  subscribed  his  name  as  a  witness  in  the 
presence  of  the  testator  and  of  R.  HtUL,  that  the 
acknowledgment  of  the  signature  by  the  testator 
was  a  sulflcient  acknowledgment  of  the  wilL  Beane 
V.  Yerby,  12  Gratt  280. 

A  paper  prepared  as  a  will  was  read  to  the  testa- 
tor by  the  scrivener  and  approved:  and  then  the 
scrivener,  at  the  request  of  the  testator,  subscribed 
the  testator's  name  to  the  paper  and  at  his  request 
attested  it  No  other  witness  attested  the  will  in  the 
presence  of  this  witness.  About  three  days  after- 
wards, the  testator  acknowledged  the  paper  as  his 
will  in  the  presence  of  H..  who,  at  his  request,  at- 
tested it  in  his  presence.  No  other  witness  attested 
the  paper  on  that  day;  but  about  four  days  after- 
wards. H.  was  again  at  the  house  of  the  testator 
with  W.,  when  the  testator  requested  W.  to  attest 
the  paper,  which  W.  did  in  the  presence  of  H.  and 
the  testator.  The  testator  then  acknowledged  the 
paper  as  his  will  in  the  presence  of  H.  and  W.  Held, 
that  the  will  was  duly  attested.  Green  v.  Grain,  12 
Gratt  252. 

E.  WITNESSES  BiUST  SUBSGRIBE  WILL  IN 
PRESENCE  OP  TESTATOR. 

1.  Statutory  Pbovision.— The  Virginia  statute 
requires  that  the  attesting  witnesses  "shall  sab- 
scribe  the  will  in  the  presence  of  the  testator."  Va. 
Code  1840,  ch.  122,  S  4;  Va.  Code  1887,  S  2514.  The  West 
Virginia  statute  requires  the  witnesses  to  * 'sub- 
scribe the  will  in  the  presence  of  the  testator  and  of 
each  other."    W.  Va.  Code  1800,  ch.  77,  S  8.  p.  705. 

2.  Objsgt  or  REQUIREMENT.— The  object  of  the 
statute,  in  requiring  a  will  to  be  attested  in  the 
presence  of  the  testator,  is  to  enable  the  testator 
to  see  that  the  very  persons  whom  he  has  requested 
to  attest  his  will  do  in  fact  attest  it  and  also  to  pre- 
vent interested  parties  from  surreptitiously  sub- 
stituting some  other  paper  in  the  place  of  the 
will  which  he  intends  to  publish.  Neil  v.  Neil,  1 
Leigh  6:  Moore  v.  Moore,  8  Gratt  807;  Nock  v.  Nock, 
10  Gratt  117;  8Min.  Inst  (4th  Ed.)  1017.  See  also, 
Boyd  V.  Cook.  8  Leigh  82;  Baldwin  v.  Baldwin,  81 
Va.40& 

8.  WHAT  AMOUNTS  TO  SIGNATURE    AS  SUBSCBIBINO 

Wmns8.~The  signature  must  be  by  way  of  attes- 
tation, not  as  an  agent  merely.    In  Peake  v.  Jen- 


kins. 80  Va.  288.  the  execution  of  the  will  was  as 
follows: 

"Anna  L.  Jenkins," 

"April  18. 187a  "By  Mary  P.  Holladay." 

Witness: 

Lucy  P.  B.  Lipscomb." 

Held,  that  Mary  F.  Holladay,  who  had  written  the 
will  for  Anna  L.  Jenkins,  and  had  signed  Anna  L. 
Jenkins*  name,  had  written  her  own  name  not  as  a 
witness,  but  to  Indicate  agencv,  and  so  the  will 
failed  for  lack  of  two  witnesses.  See  2  Va.  Law 
Reg.  471. 

Attestation  ilay  Be  by  ilark.  —A  subscribing  wit- 
ness may  attest  the  will  by  making  his  mark,  his 
name  being  written  by  another  in  his  presence  and 
at  his  request  The  validity  of  such  attestation 
depends  upon  the  signing  of  the  name  of  the  wit- 
ness by  his  authority,  and  in  his  presence,  and  not 
upon  the  fact  of  his  making  a  mark  or  doing  some 
manual  act  In  connection  with  the  signature. 
Jesse  V.  Parker.  6  Gratt  67.  52  Am.  Dec.  102.  See 
Sturdivant  v.  Birchett,  10  Gratt  67. 

Adoption  of  Signature  Previously  Made. —Though 
the  name  of  the  witness  was  put  to  the.paper.  not. 
as  a  witness,  but  for  some  other  reason,  yet  if  the 
testator  afterwards  requests  the  witness  to  attest 
the  paper,  and  he  adopts  the  signature  already 
there,  it  is  a  valid  attestation.  Pollock  v.  Glassell 
2  Gratt  480:  Sturdivant  v.  Birchett  10  Gratt  07. 

4.  The  Request  That  Witness  Shall  Subscribe. 
—The  request  that  a  witness  shall  subscribe  a  will 
may  be  made  by  a  third  person,  provided  the  tes- 
tator hears  and  understands  it  and  does  not  dis- 
sent Cheatham  v.  Hatcher,  80  Gratt  66,  82  Am. 
Rep.  660. 

6.  Order  of  Signing.— The  witnesses  should  sub- 
scribe their  names  after  the  testator  has  subscribed 
his;  for,  if  the  purpose  of  the  attestation  is  to  iden- 
tify the  signature  of  the  testator,  this  purpose 
cannot  properly  be  carried  out  if  they  shall  pre- 
cede him  in  signing.  There  can  be  no  attestation 
until  there  is  something  to  attest  UnderhlU  on 
the  Law  of  Wills.  S  105;  Page  on  Wills,  $  282;  Dud- 
leys V.  Dudleys,  3  Leigh  486. 

"It  must  be  admitted,  that  a  paper  attested  before 
it  is  signed,  is  not  a  will  under  the  statute;  that  the 
statute  requires  the  attestation  of  two  witnesses, 
after  it  is  a  perfect  will.  If  all  the  witnesses  die. 
or  are  out  of  the  Jurisdiction  of  the  court  then,  of 
necessity,  proof  is  admitted  of  their  handwriting, 
and  is  all  that  can  be  required  to  identify  the  paper 
attested  by  them.  But  if  they  are  present  all  must 
identify  the  paper  attested  by  them.  In  such  case, 
the  statute  requires  that  two  witnesses  shall  prove 
the  factum  of  signing  by  the  testator.  Suppose 
he  acknowledge  the  will  only,  before  both  of  them, 
and  before  it  Is  signed,  as  was  the  case  in  Burwell 
V.  Corbln.  1  Rand.  181.  as  to  one  of  the  witnesses 
would  such  an  acknowledgment  be  a  compliance 
with  the  statute?  The  witnesses,  in  such  case,  by 
looking  at  their  signatures,  might  identify  the 
paper  they  attested;  but  they  could  not  say.  that  it 
was  a  will  executed  by  the  testator  by  signing  his 
name  to  it  This  would  open  the  door  to  fraud:  a 
paper  not  signed  by  the  teststor.  but  afterwards 
by  another,  might  be  palmed  upon  a  court  for  a  will. 
I  have  seen  no  case,  in  which  the  acknowledgment 
of  the  testator,  that  the  paper  was  his  will,  in  the 
absence  of  all  proof  that  it  was  signed  by  him  at 
the  time  the  acknowledgment  was  made,  has  been 
held  a  recognition^by  the  testator  o'  his  signature." 
Brooke,  J.,  in  Dudleys  v.  Dudleys,  8  Leigh  486. 

But  it  is  immaterial  whether  the  testator  makes 
his  signature  before  or  after  the  witnesses  sign 
the  will,  where  the  whole  transaction  is  one 
continuous  act  completed  within  a  few  minutes. 
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Rosser  v.  Franklin,  6  Oratt  1,  B2  Am.  Dec.  97.  Sec 
Parramore  v.  Taylor,  11  Gratt.  246;  Pollock  v. 
Olassell.  3  Gratt  439. 

6.  What  Constitutbs  "In  thb  Pbesbngs  of  the 
Tbstatob."— "The  statute  uses  the  word  presence,  but 
has  not  attempted  to  define  it.  Its  meaning  depends 
upon  the  circumstances  of  each  particular  case:  and 
the  duty  of  ascertaining  it  devolves  on  the  court  or 
Jury  which  has  to  decide  the  case;  their  aruides 
beiuff  reason  and  common  sense,  controlled  only 
by  authoritative  adjudications.  It  is  a  word  of 
which  every  man  has  something  like  a  Just  idea 
but  which  no  man  can  accurately  define.  In  fact. 
It  implies  an  area  which  has  no  metes  and  bounds; 
but  is  contracted  or  enlarsred  according  as  the 
attestation  occurs,  as  it  certainly  may.  'in  a  small 
chamber,  or  a  spacious  hall,  or  a  public  street  or 
aji  open  field.* "  Moncurk,  J.,  in  Nock  v.  Nock,  10 
Oratt  106. 

"Presence,"  in  the  sense  in  which  the  word  is 
used  in  the  statute  of  wills,  does  not  mean  simply 
beiuff  together  at  the  same  time  and  place,  and 
•especially  it  does  not  mean  thebeiufir  together  of 
animate  or  inanimate  things  or  persons,  or  of 
llvinff.  competent  witnesses  with  a  supposed  testa- 
tor who  is  asleep  or  unconscious.  It  means  con 
scions  presence.  Tucker  v.  Sandldffe,  86  Va.  646,  8 
S.  E.  Rep.  650;  Baldwin  v.  Baldwin.  81  Va.  406;  2  Min. 
Inst  (4th  Ed.)  1017.  See  also,  Cheatham  v.  Hatcher. 
90  Gratt  66:  Nock  v.  Nock,  10  Gratt  119;  Neil  v. 
Nell.  1  Leisrh  a. 

"Proximity  and  consciousness  may  create  pres- 
ence. A  room  ex  vi  temUni  denotes  such  prox- 
imity as  is  required  to  constitute  presence:  but 
there  may  be  such  proximity,  as  well  without 
as  within  a  room.  And  wherever  that  proximity 
«xi8ts  and  presence  is  created,  it  has  the  same 
effect  as  if  the  transaction  occurred  in  the  same 
room  and  siffht  becomes  unnecessary.  When  a 
testator  is  in  one  of  two  adjolninflr  rooms,  of  which 
the  door  of  communication  is  closed,  what  is  done 
In  the  room  is  done  in  his  presence  and  what  is  done 
in  the  adjoinlnflr  room  Is  done  out  of  his  presence. 
But  throw  open  the  door,  and  place  the  wit^ 
nesses  and  the  table  on  which  they  are  attesting  the 
will  In  the  adjoinlnir  room,  directly  before  the 
testator,  and  they  are  In  his  presence.  The 
mon\ent  the  ranflre  of  vision  becomes  unobstructed, 
the  distinction  between  the  same  room  and  dififer- 
•ent  room  ceases:  the  partition  wall  is  broken  down 
and  the  two  rooms  are  turned  into  one."  Moncubb, 
J.,  in  Nock  V.  Nock,  10  Gratt  106. 

Mr.  Minor,  in  discussluflr  what  presence  is  re- 
quired, says:  "The  idea  of  presence  requires  the 
attestation  to  occur  within  the  ransre  of  the  tes- 
tator's vision,  and  within  a  reasonable  decree  of 
proximity.  In  case  of  one  who  has  the  faculty  of 
aiffht,  and  with  consciousness  on  the  part  of  the 
testator,  of  the  presence  of  the  witnesses,  presence 
meaning  conscious  presence.  (Baldwin  v.  Baldwin. 
81  Va.  410,  418;  Tucker  v.  Sandidffe,  86  Va.  670.)  In 
case  of  a  blind  man,  proximity  no  doubt  is  one 
criterion  of  presence,  but  what  other  circumstance 
must  concur  therewith  (supposlnsr  the  attestation 
to  take  place  in  the  same  room)  is  not  settled  by 
authority,  and  must  be  decided  when  the  case 
occurs.  (SLom.Diff.  64-6:  Neil  v.  Neil.  1  Leisrh  23; 
Boyd  V.  Ck>ok,  8  Leiffh  82;  Nock  v.  Nock,  10  Gratt  119; 
1  Redf .  Wills,  64. 67-8;  1  Jarm.  Wills  [6th  Ed.]  87.  n.  2.) 
To  be  in  the  same  room  with  the  testator,  when  wit- 
ness subscribes  the  will,  is  prima  facie  to  be  in  his 
presence;  which,  however,  maybe  repelled  by  proof 
that  the  testator  was  so  situtated  relatively  to  the 
witness  that  he  could  not  see  the  act  of  attestation, 
and  could  not  without  help,  place  himself  in  a 
position  to  see.    If  he  could  see,  or  could,  with- 


out help,  place  himself  In  a  position  to  see. 
it  is  Immaterial  whether  he  really  did  see  or 
not  (3  Lorn.  J>{g.  6^3;  Neil  v.  Nell.  1  Leiffh  6: 
Sturdlvantv.  Birchett  10  Gratt  97,  86:  Pollock  v. 
Glassell.  2  Gratt  489;  1  Redf.  Wills,  246  et  seq.; 
Cheatham  v.  Hatcher,  30  Gratt  56:  Baldwin  v. 
Baldwin.  81  Va.  406.)  An  attestation  not  made  in 
the  same  room  is  itrima  fads  not  an  attestation  in 
his  presence.  But  this  also  may  be  repelled  by 
showing-  that  from  the  position  actually  occupied 
by  the  testator,  he  could  plainly  see  the  act  of 
attestation."    2  Min.  Inst  (4th  Ed.)  1017. 

Lact.  J.,  in  deliveriufiT  the  opinion  of  the  court  in 
Baldwin  V.  Baldwin.  81  Va.  405,  says:  "What  is  'in 
presence  of  the  testator'  has  been  often  the  subject 
of  Judicial  investigation  and  construction.  Actual 
presence  is  beinsr  bodily  in  the  precise  spot  indi- 
cated. Constructive  presence  is  belnsr  so  near  to.  or 
in  such  relation  with  the  parties  actually  in  a  deslir- 
nated  place  as  to  be  considered  in  law  as  beinsr  in  the 
place.  He  who  is  incapable  of  Grivinff  his  consent  to 
an  act  is  not  to  be  considered  present  althoncli 
he  be  actually  in  the  place.  It  would  seem  that  a 
lunatic,  or  a  person  sleeping  when  the  act  was  done, 
could  not  be  considered  present  Under  the  Enc- 
lish  statute  of  frauds,  it  has  been  said  that  an 
actual  presence  is  not  indispensable,  but  that  when 
there  was  a  constructive  presence  it  was  sufficient; 
as  when  the  testatrix  executed  the  will  in  her  car- 
riage standing  before  the  office  of  her  solicitor— the 
witness  retired  into  the  office  to  attest  it— and  It 
being  proved  that  the  carriage  was  accidently  pnt 
back,  so  that  she  was  in  a  position  to  see  the  witness 
siffu  the  will  through  the  window  of  the  office.  Cas- 
son  V.  Dade,  l  Brown  C.  C,  p.  9&  Judge  Cabb  said. 
In  Neil  V.  Nell,  1  Leigh  11 :  Sisrninflr  In  the  presence 
of  the  testator  was  to  enable  him  to  see  that  the  per- 
eons  he  confided  in  were  those  who  attested,  and  to 
prevent  a  false  paper  being*  imposed  upon  Chem. 
The  phrase  employed  is  one  in  common  use— in  pres- 
ence of  the  testator.  What  is  presence?  The 
opposite  of  absence.  It  may  be  said  of  every  attes- 
tation that  it  was  either  in  the  presence,  or  in  the 
absence,  of  the  testator.  Presence  seems  to  mean, 
in  company  with— within  the  view  of— in  the  same 
room  with.  Thus,  if  you  ask  a  man,  were  you  pres- 
ent when  such  a  thincr  happened?  He. will  answer, 
"Yes.  I  was  in  the  same  room."  If  a  man  be  In  one 
room,  and  the  transaction  take  place  in  another 
room  of  the  house,  it  would  certainly, prima /ocftf,  be 
considered  out  of  his  presence.  In  all  the  cases, 
therefore,  when  an  attestation  out  of  the  room  of 
the  testator  has  been  supported,  the  court  has  ex- 
tended the  construction  to  take  in  the  cases  within 
the  meaning,  though  not  the  strict  words  of  the 
statute.  This  the  courts  are  always  Inclined  to  do; 
and  on  no  subject  have  they  srone  farther  than  in 
support  of  the  last  wills  of  the  dead  when  the  ob- 
jection is  technical,  and  the  meaning  of  the  statute 
has  been  substantially  complied  with.  Thus,  in 
Riffht  V.  Price,  1  Dousr.  248,  Lord  MANBFiBiiD  says: 
"The  court  would  lean  in  support  of  a  fair  will,  and 
not  defeat  it  for  a  slip  in  form  when  the  meaning 
had  been  complied  with."*  Judgs  Gbbcn.  in  the 
same  case  (Neil  v.  Neil)  said:  'Courts  of  Justice 
have  always,  and  very  properly,  leaned  stronsrly  tn 
favor  of  the  validity  of  wills  fairly  made,  and  when 
there  is  no  imputation  of  fraud.  •  *  •  Where  the 
testator  and  the  witnesses  are  together  for  the  pur- 
pose of  attesting  a  will,  and  so  their  attention 
specially  called  to  that  object;  if  they  be  in  such  a 
situation  that  the  testator  may,  if  he  pleases,  by  the 
exertion  of  his  own  volition  and  physical  powers, 
without  materially  chanffinflr  his  position  with  ref- 
erence to  place,  and  without  the  assistance  of 
others,  see  the  witnesses  subscribe,  that  Is  a  snb* 
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scriblnflT  in  bis  presence.  And  perbaps  tbe  cases 
justify  us  In  sayinff  tbat  tbis  is.  under  sucb  circum- 
stances, a  presumption  or  conclusion  of  law  against 
which  no  evidence  will  be  received.'  Judgb  Coal«- 
TSB  said,  in  tbat  case,  speakinsr  of  tbe  witnesses: 
•And.  therefore,  tbe  most  tbat  they  can  be  required 
to  prove  is  tbat  be  (tbe  testator)  was  so  present  to 
tbem.  and  they  to  him.  as  tbat  be  miffbt,  and  there- 
fore, probably  did,  see  the  attestation.'  Judge 
CABBUi  said  on  this  subject:  'An  attestation,  there- 
fore, out  of  tbe  room  of  the  testator,  but  proved  to 
be  within  the  scope  of  his  vision,  becomes  good  as 
belnsr  in  bis  presence:  and  an  attestation  in  the 
same  room,  but  proved  to  be  out  of  tbe  scope  of  his 
vision,  becomes  bad  as  not  beinff  in  bis  presence. 
And  tbis  is.  as  I  take  it.  the  substance  of  all  tbe 
authorities.'  Judob  Bbookb  said:  It  is  admitted, 
that  it  need  not  be  proved  tbat  tbe  testa- 
tor actvaUy  taw  tbe  attestation  of  the  will,  if 
be  bad  tbe  power  to  see  it;  and  tbat  be  may  dis- 
pense with  tbis  portion  of  bis  controllinflr  influ- 
ence, and  turn  bis  back  upon  the  witnesses  when 
they  attest  tbe  will.  •  *  *  The  statute  miflrht 
have  required  that  tbe  testator  should  actually, 
see  the  witnesses  subscribe  tbe  will,  but  this 
would  have  rendered  it  Impossible  for  a  blind  man 
to  make  a  will.'  This  case  was  considered  and  de- 
cided by  a  full  bench,  and  all  tbe  Judges  wrote  opin- 
ions; and  while  they  differed  In  the  result  of  the 
case— a  majority  belnflr  of  opinion  to  reverse  tbe 
case,  and  reject  tbe  will— they  all  concurred  in 
tbe  foresrolnff  views,  as  we  have  seen.  In  tbat  case 
tbe  testator,  belnff  Incapable  of  movinr  himself,  was 
placed,  after  be  bad  slffned  tbe  will,  with  bis  face  to 
tbe  wall  and  his  back  to  tbe  witnesses  when  they 
subscribed  tbe  will,  so  that,  althousrh  in  tbe  same 
room  with  the  witnesses,  he  did  not  and  could 
not  by  tbe  exercise  of  any  power  which  be  pos- 
sessed, have  seen  the  witnesses  subscribe  tbe 
will:  altbouflfb  in  the  same  room  with  him,  they 
were  not  within  tbe  scope  of  bis  vision,  and 
he  bad  no  power  to  brlnsr  them  within  it  In 
tbat  case  a  majority  of  the  Judges  held  that  tbey 
were  not  in  his  presence.  This  case  has  met  with 
some  disapproval  from  some  of  the  Judges  of  this 
court  in  subseqaent  decisions,  but  has  been  followed 
and  is  relied  on  by  the  counsel  for  the  appellant 
here  as  conclusive  of  this  case.  But  each  case  is,  as 
'  to  tbis  question,  dependent  upon  its  own  circum- 
stances. In  tbis  case  tbe  witnesses  were  not  only 
in  tbe  same  room,  but  within  the  line  of  vision  of  a 
conscious,  and  capable,  and  consentinr  testatrix, 
who  could,  and  who,  as  far  as  this  evidence  ffoes. 
did  see  tbe  attestinflr  witnesses  subscribiuflr  tbe  will 
which  she  had  herself  Just  heard  read  In  a  clear 
and  distinct  voice,  and  had  then  signed  legibly  with 
her  own  hand.  Judob  Moncurb,  speaking  for  tbis 
conrt  in  tbe  case  of  Nock  v.  Nock.  10  Gratt.  119.  says 
of  tbe  case  of  Ifeil  v.  Nell,  aupra :  Its  effect  has  been 
to  modify  in  tbis  state  tbe  general  rule,  and  add 
thereto  this  proviso:  tbat  if  the  testator  be  physi- 
cally unable  to  change  his  position,  the  witnesses 
must  make  their  subscriptions  within  tbe  range 
of  bis  vision.'  And  then  remarks:  'The  word 
room  does  not  occur  in  the  statute;  nor  does 
the  word  sight.  Presence  is  tbe  only  word  there 
ased,  and  when  it  exists,  sight  is  unnecessary, 
and  the  statute  is  satisfied.  A  blind  man  can 
make  a  will,  which,  of  course,  he  could  not  do  if 
8i0bt  were  necessary.  •  •  •  Proximity  and  con- 
scionsness  may  create  presence.  Will  tbey  (tbe 
witnesses)  be  considered  as  not  in  bis  (tbe  tes- 
tator's) presence  merely  because  In  the  actual 
position  which  be  happens  to  be,  be-  cannot  see 
their  forearms  and  writing  hands,  and  tbe  paper 
itself?   Tbe  statute  says  nothing  about  forearms. 


or  writing  bands,  or  seeing  tbe  will  itself.  It  re- 
quires tbe  witnesses  to  subscribe  their  names  in  tbe 
testator's  presence.  He  cannot,  in  tbe  nature  of 
things,  see  their  whole  persons  at  the  same  time. 
Tbey  are  in  his  presence,  whether  their  faces  or 
their  backs  are  towards  him.  And  if.  being  in  bis 
presence,  they  subscribe  their  names,  tbe  statute  is 
literally  complied  with.  There  is  not  even  a  slip  of 
form,  and  the  attestation  Is  good.  If  he  does  not 
choose  to  see  when  he  can  so  easily  see.  tbe  forearms 
and  writing  bands,  and  paper  Itself,  and  when  be 
sees  and  hears  tbat  tbe  attestation  is  going  on.  it  is 
tbe  same  thing  as  if  he  had  actually  seen  them.' 
eating  the  case  of  Shires  v.  Glasscock.  %  Salk.  R. 
688.  Davy  v.  Smith.  8  Salk.  R.  896,  and  also.  Casson 
V.  Davy,  l  Bro.  a  0..  twpra." 

For  a  further  discussion  of  the  meaning  of  the 
words  **in  the  presence  of."  as  used  in  the  statute  of 
wills,  see  opinions  of  Cabb,  Gbbbn.  Coaltbr.  Cabbld 
and  Bbookb.  JJ..  in  Nell  v.  Nell,  1  Leigh  6;  opin- 
ions of  Danisl.  BAiiDWiN  and  Allbn.  JJ..  In  Moore  v. 
Moore.  8  Gratt.  807;  opinions  of  Lbb  and  DanibIi, 
JJ..  in  Sturdlvant  v.  Birchett.  10  Gratt.  07;  opinions 
of  MONCUBB  and  Danibu  JJ..  in  Nock  v.  Nock,  10 
Gratt.  100.  See  also.  foot-noU  to  Sturdlvant  v. 
Birchett.  10  Gratt.  07. 

What  Is  In  the  Presence  of  One  Who  is  Blind.— The 
will  of  a  blind  man  will  be  admitted  to  probate,  if 
attested  at  his  request  in  the  same  room  with  blm. 
though  it  be  not  proved  that  tbe  will  was  read  to 
him  in  tbe  presence  of  tbe  attesting  witnesses,  or 
tbat  it  was  ever  read  to  him,  provided  it  appears 
satisfactorily  to  the  court,  tbat  be  was  acquainted 
with  its  contents,  and  intended  to  make  the  testa- 
mentary dispositions  therein  contained.  Boyd  v. 
Cook.  8  Leigh  88. 

Whether  Acknowledgflsent  of  Signature  Previously 
Made  Bqulvalent  to  Subscribing  In  the  l>reseace  of  the 
Testator.- A  testatrix  verbally  suted  to  a  lady 
friend.  Miss  S.  S.  Asbton,  her  wishes  as  to  the  dis- 
position of  her  property  after  her  death:  and  the 
lady,  lest  she  should  forget  them,  of  her  own  accord, 
wrote  a  memorandum  of  the  wishes  of  the  testa- 
trix. At  tbe  foot  of  the  paper  she  wrote  the  words 
"Written  by  S.  S.  Asbton  for,"  intending  to  add  tbe 
name  of  the  testatrix  if  tbe  latter  should  be  unable 
to  sign  her  own  name.  When  she  mentioned  the 
matter  to  the  testatrix,  tbe  latter  wrote  her  name 
to  tbe  paper  herself,  and  when  she  was  about  to  do 
so  Miss  Asbton  struck  out  with  a  pen  tbe  word  "for,** 
which  followed  her  own  name  and  was  Intended  to 
precede  that  of  tbe  testatrix,  if  it  bad  been  written 
by  Miss  Asbton.  Tbe  testatrix  requested  another 
lady  to  witness  tbe  paper  which  she  did:  and  she 
then  requested  Miss  Asbton  to  witness  It;  but  she 
thought  and  so  told  tbe  testatrix,  that  it  was  not 
necessary  for  her  to  sign  the  paper  again,  as  her 
name  was  already  to  it,  in  the  matter  before  stated ; 
and  she  did  not  again  subscribe  it  Held,  that  al- 
though tbe  name  of  tbe  witness  Miss  Asbton,  was 
subscribed  before  the  testatrix  signed  the  paper 
herself,  yet  by  reason  of  her  recognition  of  her 
signature  as  that  of  a  witness  after  tbe  paper  had 
been  signed  by  tbe  testatrix,  tbe  attesutlon 
was  good.  Pollock  v.  Glassell.  8  Gratt.  489.  In 
this  case  It  does  not  appear  whether  Miss  Asbton 
wrote  tbe  paper  and  the  words  "Written  by 
S.  S.  Asbton  for"  In  the  presence  of  the  tes- 
tatrix or  not.  Nor  does  it  appear  whether  any 
question  was  raised  by  the  counsel  or  tbe  court  as 
to  whether  she  subscribed  the  will  In  the  presence 
of  the  testatrix.  See  Sturdlvant  v.  Birchett,  10 
Gratt  07. 

A  will  was  signed  by  the  testator  In  tbe  presence 
of  three  attesting  witnesses,  who  were  by  him  re- 
quested to  sign  it  as  witnesses.    The  will  was  then 
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taken  by  the  witnesses  into  the  passage,  and  there 
aUnaed  by  them  in  the  presence  of  each  other  :  after 
which  they  carried  it  hack  and  handed  it  open,  with 
their  names  subscribed  to  it,  to  the  testator,  who 
held  it  a  moment  or  more  and  looked  at  it,  and  then 
rave  it  to  one  of  them  to  be  folded  np  for  preserva- 
tion. The  testator,  from  the  place  where  he 
actually  was,  could  not  have  seen  the  attesting  wit- 
nesses subscribe  their  names,  but  he  miffht  have 
Chan  fired  his  position  in  bed  so  as  to  have  seen 
them,  if  he  had  so  desired.  Held,  that  the  will 
was  duly  attested.  Moore  y.  Moore.  8  Oratt. 
807.  But  this  case  cannot  be  considered  as  an 
authority  either  way  upon  the  question  whether 
a  subsequent  recognition  of  their  signatures  by 
the  witnesses  would  be  equivalent  to  siflrninflr 
in  the  presence  of  the  testator,  as  the  four 
judflres  who  sat  in  it  were  equally  divided  in 
opinion,  though  the  will  was  sustained,  such  havinflr 
been  the  decree  of  the  court  be^ow.  See  Sturdi- 
vant  V.  Birchett,  10  Gratt  67. 

A  will  was  executed  by  the  testator,  and  cerUin 
persons  were  requested  by  him  to  attest  it.  For 
convenience  they  took  it  into  another  room,  out  of 
the  vision  of  the  testator,  and  there  subscribed  their 
names  to  the  paper  as  witnesses:  and  they  imme- 
diately, within  one  or  two  minutes,  returned  to  the 
testator  with  the  paper:  and  one  of  them,  in  the 
presence  of  the  other,  with  the  paper  open  in  his 
hand,  said  to  the  testator:  "Here  is  your  will  wit- 
nessed;" at  the  same  time  pointing  to  the  names  of 
the  witnesses,  which  were  on  the  same  paire  and  close 
to  the  name  of  the  testator.  The  testator  took  the 
paper  and  looked  at  It  as  if  examining  it.  and  then 
folded  it  up,  and  spoke  of  it  as  his  will.  Htldy  that 
under  these  circumstances,  the  recognition  of  their 
attestation  by  the  witnesses  to  the  testator,  was  a 
substantial  subscrlbiufir  of  their  names  as  witnesses 
in  his  presence.  Sturdlvant  v.  Birchett,  10  Gratt. 
67,  two  judfires  dissentinsr. 

The  decision  In  Sturdlvant  v.  Birchett,  10  Gratt. 
67,  has  been  regretted,  and  is  criticised  as  out  of 
line  with  the  welfifht  of  authority  in  other  states. 
See  2  Mln.  Inst.  (4th  Ed.)  1018;  note  by  Prof.  Graves 
in  S  Va.  Law  Reg.  471 ;  Underhill  on  the  Law  of 
Wills,  I  106.  See  also,  foot-note  to  Sturdlvant  v. 
Birchett.  10  Gratt  67. 

Mr.  Underhill,  in  his  work  on  the  Law  of  Wills,  S 
196,  p.  287,  says:  "Presence  in  its  widest  meaning  is 
the  antonym  of  absence.  Hence  where  the  statute 
requires  a  slfirninar  by  witnesses  in  the  presence 
of  the  testator,  a  subscription  to  a  will  by  the  wit- 
nesses in  the  absence  of  the  testator  is  absolutely 
void.  Nor  can  such  a  fatal  defect  be  remedied  by 
a  subsequent  acknowledfirment  by  the  witnesses  of 
their  sisrnatures.  uttered  in  the  presence  of  the  tes- 
tator.*' Citlnff  amonflr  many  authorities  from  other 
states,  Moore  v.  Moore,  8  Gratt  S07.  See  also.  29  Am. 
A  Enar.  Enc.  Law  (1st  Ed.)  pp.  210-215. 

Instances  of  Attestation  Held  to  Be  lo  the  Presence 
ol  the  Testator.  —As  the  witnesses  were  entering  the 
room  of  the  testatrix  a  friend  said  to  her:  "These 
arentlemen,  F.  and  R.,  have  come  to  witness  the  will." 
She  bowed  her  head  in  assent  The  will  was  read 
to  her  by  F.  in  an  audible  voice,  and  on  beinsr  asked 
If  she  understood  It  she  siffnifled  her  assent  as  be- 
fore. She  then  slfirned  the  will  in  a  legible  manner, 
her  arm  being  held  to  steady  it  but  the  pen  not  be- 
ing touched.  She  was  then  laid  back  in  a  recum- 
bent posture  as  before,  and  the  witnesses  subscribed 
the  will  at  a  table  in  the  little  room  near  the  foot  of 
the  bed  in  her  presence,  both  being  present  to> 
gether.  She  was  so  lying  that  she  was  obliged  to 
see  them  unless  she  shut  her  eyes  or  turned  her 
head  away.    Held,  that  the  will  was  duly  executed 


as  required  by  statute.    Baldwin  ▼.  Baldwin,  81  Va. 
406. 

The  witnesses  to  a  will  subscribed  their  names  in 
another  room  from  the  testator,  who,  though  lyins* 
on  a  bed.  was  able  to  walk  about;  but  the  witnesses 
were  directly  within  the  range  of  his  vision,  so  that 
he  could  see  all  their  persons  except  the  forearm 
and  writing  hand,  these  being  hid  by  the  body  of  the 
witness  while  he  was  subscribing  his  name.  It  migh  t 
be  inferred  also  that  the  testator  could  see  the  paper 
as  it  lay  on  the  bureau  or  desk  where  the  witnesses 
subscribed  their  names.  Held,  that  the  withesses 
subscribed  their  names  in  the  presence  of  the  tes- 
tator, within  the  meaning  of  the  statute.  Nock  ▼. 
Nock,  10  Gratt  106. 

A  will  was  signed  by  the  testator  in  the  presence 
of  three  attesting  witnesses,  who  were  by  him  re- 
quested to  sign  it  as  witnesses.  The  will  was  then 
taken  by  the  witnesses  into  the  passage,  and  there 
signed  by  them  in  the  presence  of  each  other:  after 
which  they  carried  it  back  and  handed  it  open,  witb 
their  names  subscribed  to  it  to  the  testator,  who 
held  it  a  minute  or  more  and  looked  at  it  and  then 
gave  it  to  one  of  them  to  be  folded  up  for  preserva- 
tion. The  testator,  from  the  place  where  he 
actually  was,  could  not  have  seen  the  attesting- 
witnesses  subscribe  their  names,  but  he  might  have 
changed  his  position  in  bed  so  as  to  have  seen  them, 
if  he  had  so  desired.  Held,  though  by  a  divided 
court,  that  the  will  was  attested  in  the  presence  of 
the  testator.  Moore  v.  Moore,  8  Gratt  807.  See  Stur- 
divant  v.  Birchett  10  Gratt  67.  See  also,  tuitra, 
"What  Constitutes  In  the  Presence  of  the  Testa- 
tor.'" 

Instance  of  Attcstatloa  Held  Not  to  Be  In  the  Pres- 
ence of  the  Testator.— A  testator,  being  incapable  of 
moving  himself,  was  placed  after  he  had  signed  the 
will,  with  his  face  to  the  wall  and  his  back  to  the 
witnesses  when  they  subscribed  the  will,  so  that, 
although  in  the  same  room  with  the  witnesses,  he 
did  not  and  could  not  by  the  exercise  of  any  power 
which  he  possessed  have  seen  the  witnesses  sub- 
scribe the  will;  although  in  the  same  room  with  him* 
they  were  not  within  the  scope  of  his  vision,  and  he 
had  no  power  to  bring  them  within  it  Heid,  that 
the  attestation  was  not  within  the  presence  of  the 
testator.    Nell  v.  Neil,  1  Leigh  6. 

F.  FORM  OF  ATTESTATION.— The  statute  de- 
clares that  "no  form  of  attestation  shall  be  neces- 
sary." Va.  Ck>de  1887,  $  2514;  W.  Va.  €k>de  1899,  ch. 
77,  S  3,  p.  706. 

"The  sUtute  requires  the  will  to  be  attested  by 
witnesses,  but  does  not  prescribe  what  nor  that 
any  facts  shall  be  stated  in  their  attestation.  1 
think  it  plain  that  the  legislature  meant  nothing- 
more  than  that  the  Instrument  itself  should  be 
attested,  in  order  to  identify  the  witnesses,  and 
designate  who  are  to  prove  its  due  execution. 
The  object  was  not  to  obtain  from  .the  witnesses 
a  certificate  of  the  essential  facts  of  the  trans- 
action, but  to  provide  the  means  of  proving  them 
by  persons  entitled  to  confidence,  and  selected  for 
the  purpose.  The  subscription  of  their  names  by 
the  witnesses  denotes  that  they  were  present  at 
and  prepared  to  prove,  the  due  execution  of 
the  instrument  so  attested,  and  nothing  more. 
The  attestation  is  the  act  of  the  witnesses,  and  it 
was  not  intended  to  confide  to  them  the  duty  of 
stamping  their  testimony  upon  the  paper,  which 
could  avail  nothing  as  evidence,  however  perfect, 
and  which  ought  to  occasion  no  estoppel,  however 
Imperfect"  Bau)wim,  J.,  in  Pollock  v.  Olassell,  S 
Gratt  489. 

No  form  is  required,  but  it  is  better  to  have  the 
subscribing  witnesses  sign  a  form  of  attestation, 
reciting  compliance  with  all  the  formalities.    The 
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f oUowliur  form  is  believed  to  be  safflcient  every- 
where: 

"Slflrned,  sealed,  publisbed.  and  declared  by  Wil- 
liam Brown  (the  testator),  as  and  for  his  last  will 
and  testament,  in  the  presence  of  us,  all  three  pres- 
ent toflrether,  who.  at  his  request,  in  his  presence, 
and  in  the  presence  of  one  another,  have  hereunto 
subscribed  our  names  as  attesting  witnesses."  Then 
follow  the  signature  of  the  three  attesting  wit- 
nesses. 

The  above  contains  more  than  is  necessary  in 
Virginia.  We  require  txoo  witnesses  only,  and  the 
witnesses  need  not  subscribe  in  the  presence  of 
each  othert  but  only  in  the  presence  of  the  testator. 
And  a  will,  unlike  a  deed,  does  not  require  to  be 
sealed.  It  is  safer,  however,  to  have  three  wit- 
nesses and  to  have  them  sign  in  the  presence  of  one 
another;  for  a  will  of  land  is  eroverned  by  the  law 
of  the  tUus  ilex  loci  rei  Hta),  and  the  testator  miffht 
own  land  in  another  state  where  these  formalities 
are  required.  Note  by  Prof.  Graves  in  2  Va.  Law 
Reir.  472. 

G.  SEALING.— The  law  does  not  require  a  will  to 
be  sealed :  it  has  precisely  the  same  force  and  effect 
without  as  with  a  seal.  Where,  however,  the  will 
is  executed  by  virtue  of  a  power  requiriuf  such 
paper  to  be  under  hand  and  seal,  a  seal  is  essential 
to  the  valid  execution  of  the  power.  Pollock  v. 
Glassell.  2  Gratt  438. 

Where  a  marriage  settlement  elves  the  power  to 
a  wife  to  dispose  of  the  settled  estate  by  gift,  or  de- 
vise, under  her  hand  and  seal,  attested  by  two  or 
more  witnesses,  a  testamentary  paper  signed  by  the 
wife,  with  a  scroll  annexed  to  her  name,  and  attested 
by  the  requisite  number  of  witnesses,  is  a  valid 
will  under  the  power,  though  the  scroll  is  not  recosr- 
nized  in  the  body  of  the  instrument  In  such  case 
parol  testimony  is  admissible  to  show  that  the  scroll 
was  put  upon  the  paper  ks  a  seal  by  the  direction 
of  the  tesutrix.    Pollock  v.  Glassell.  2  Gratt  489. 

Where  a  will  is  executed  by  virtue  of  a  power  re- 
quiring said  paper  to  be  under  hand  and  seal,  a 
paper  duly  executed  referrinsr  to  and  recoffnizinsr 
another  testamentary  paper,  previously  executed 
according  to  the  statute  concernlnflr  wills,  but  not 
according  to  the  power,  will  constitute  the  paper 
recognized  a  valid,  testamentary  paper.  To  give 
validity  to  the  paper  recoarnized.  it  is  not  necessary 
that  it  should  be  incorporated  into  the  paper  recoff- 
nizinff  it  Pollock  v.  Glassell,  2  Gratt  4S9.  See  this 
case  cited  in  American  Surety  Co.  v.  Worcester  Cy- 
cle Mfg.  Co.,  100  Fed.  Rep.  48. 

H.  PUBLICATION.— "What  is  meant  precisely  by 
the  publication  of  a  will  is  not  entirely  clear.  It  is  sup- 
posed to  be  the  declaration  by  which  a  person  des- 
ignates that  he  means  to  grlve  effect  to  a  paper  as 
"his  will,  althouffh  it  does  not  seem  to  be  necessary 
that  he  should  describe  it  as  being  his  will;  and  his 
^en^Zy  signing  it,  and  procuring  witnesses  duly  to 
attest  it  accordinsr  to  the  statute,  would  doubtless 
"be  a  sufficient  declaration."  2Min.  Inst  (4th  Ed.) 
1020. 

"'It  seems  to  be  somewhat  doubtful  whether  pub- 
lication ever  was  necessary  to  the  validity  of  a  will. 
1  Jarm.  on  Wills.  71.  If  ever  necessary,  it  might 
bare  been  inferred  from  slight  circumstances.  8 
lx>max  Dig.  42,  $  24.  The  statute  of  20Ch.  IL.  did  not 
require  it;  but  on  the  contrary,  seems  to  have  dis- 
pensed with  its  necessity,  if  it  previously  existed; 
or  at  least  substituted  the  requisitions  thereby  pre- 
scribed in  place  of  any  other  publication,  in  cases  to 
-which  the  statute  was  applicable.  'All  other  requi- 
sitions (says  JvDOB  Lomaz),  would  seem  necessary 
to  be  excluded,  but  those  which  are  embraced  in  the 
statute;  and  publication,  as  a  distinct  act  ot  the  tes- 
tator, is  not  one  of  those  which  are  enumerated.' 


Lomax  Dig".  48.  'Signing  and  acknowledgment  of 
a  will  before  witnesses  (says  Judos  Tuckeb)  amount 
to  what  is  called  a  publication  of  the  will,  though 
they  are  not  Informed  that  it  is  a  will  and  thousrb 
the  testator  even  calls  it  a  deed.'  1  Tuck.  Ck)m, 
pt  2,  p.  294."    Beane  v.  Yerby.  12  Gratt  289. 

The  Act  of  1849,  Va.  Code  1849,  ch.  1&2,  S  4,  p.  616,  Va. 
Code  1887,  S  2514.  does  not  change  the  former  law.  as 
to  what  shall  constitute  an  acknowledirment  or  a. 
publication  of  a  will.    Beane  v.  Yerby.  12  Gratt  289. 

In  Beane  v.  Yerby,  12  Gratt  289,  it  was  held  that 
there  was  a  sufficient  publication  of  the  will,  thoug-h 
the  testator  spoke  of  the  paper  as  an  instrument 
and  did  not  speak  of  it  to  the  witness  as  his  will. 
The  witness  in  this  case  was  acquainted  with  the 
contents  of  the  paper  and  knew  that  it  was  a  will. 

The  time  of  publication  is  not  necessarily  fixed 
by  the  date  of  the  will;  and  it  may  be  proved  to  have 
been  published  on  a  subsequent  day,  by  two  sub- 
scribiuGT  witnesses;  although  it  has  previously  been 
admitted  to  probate,  without  any  particular  notice 
that  it  was  published  on  a  different  day  from  its 
date.    Basrwell  v.  Elliott  2  Rand.  190. 

I.  EVIDENCE  OF  EXECUTION. 

1.  VAiiUB  OF  Attestation  Clausb  as  Evidbncb.— 
Upon  the  death  or  absence  of  the  subscribing  wit- 
nesses, the  attestation  clause  becomes  prima  facie 
evidence  that  the  will  was  executed  with  the  for- 
malities recited  therein.  29  Am.  &  Enir.  Enc.  Law 
(1st  Ed.)  199;  Clarke  v.  Dunnavant  10  Lelffh  18. 

Upon  an  issue  uf  devisavit  vel  non,  a  certificate  of 
attestation  signed  by  the  subscribinsr  witnesses, 
showinsr  that  all  the  requirements  of  the  statute 
for  the  valid  execution  of  a  will  have  been  complied 
with,  is  proper  to  jro  to  the  Jury  with  the  other  evi- 
dence on  the  question  of  the  due  execution  of  the  will. 
Upon  such  ao  issue  it  is  proper  to  Instruct  the  jury, 
that  the  acts  and  conduct  of  the  testator  on  the 
alleged  occasion  of  the  execution  of  the  will,  to- 
gether with  the  attestation  clause  and  the  srenuine- 
ness  of  the  signatures  of  the  subscribing  witnesses 
thereto,  are  to  be  considered  in  determlning- 
whether  the  paper  was  In  fact  the  will  of  the  testa- 
tor.   Webb  V,  Dye.  18  W.  Va.  876. 

8.  Value  op   Testimony   of  Subscribing    Wnv 

NBSSBS. 

a.  In  Support  of  W^iW.— The  evidence  of  witnesses 
who  were  present  at  the  execution  of  the  will  is 
entitled  to  peculiar  weight  and  especially  is  this 
the  case  with  attesting*  witnesses.  Kerr  v.  Luns- 
ford,  81  W.  Va.  «B9,  8  S.  E.  Rep.  498;  Nicholas  v.  Kersh- 
ner,  20  W.  Va.  261:  Jarrett  v.  Jarrett  11  W.  Va.  584. 

The  question  of  the  due  execution  of  a  will  is  to  be 
determined  In  view  of  all  the  legitimate  evidence 
(U  the  case;  and  no  controlling  effect  Is  to  be  fflven 
to  the  testimony  of  the  subscribing^  witnesses. 
Their  direct  participation  in  the  transaction  must 
of  course  under  ordinary  circumstances  irive  g'reat 
weig^ht  to  their  testimony;  but  it  is  liable  to  be  re- 
butted by  other  evidence,  either  direct  or  circum- 
stantial. Webb  V.  Dye.  18  W.  Va.  376;  Martin  v. 
Thayer,  87  W.  Va.  88,  16  S.  E.  Rep.  489. 

No  person  is  justified  in  putting  his  name  as  a  sub- 
scrlblnsr  witness  to  a  will  unless  he  knows  from  the 
testator  himself  that  he  understands  what  he  Is  do- 
ing*. The  witness  should  also  be  satisfied,  from  his 
own  knowledsre  of  the  state  of  the  testator's  mental 
capacity,  that  he  is  of  sound  and  disposing  mind 
and  memory.  By  placing  his  name  to  the  instru- 
ment the  witness.  In  effect  certifies  to  his  knowl- 
edsre of  the  mental  capacity  of  the  testator;  and 
that  the  will  was  executed  by  him  freely  and  under* 
standingly,  with  a  full  knowledge  of  its  contents. 
Such  is  the  leg-al  effect  of  the  sifirnature  of  the  wit- 
ness when  he  is  dead,  or  is  out  of  the  jurisdiction 
of  the  court    Tucker  v.  Sandldre,  85  Va.  546, 8  S.  E. 
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Rep.  660;  Martin  v.  Thayer,  87  W..  Va.  88, 16  S  £.  Rep. 
480. 

It  was  certainly  never  intended  by  the  framers 
of  our  new  statute,  to  require  the  subscribing  wit- 
nesses to  prove  that  they  saw  the  signature  of  the 
testator  at  the  time  of  the  acknowledgement  of  the 
will.  That  would  be  to  make  the  validity  of  wills 
"depend  upon  the  memory  and  good  faith  of  a 
witness,  and  not  upon  reasonable  proof  that  all  the 
requirements  of  the  statute  had  in  fact  been  com- 
plied with."  Nock  V.  Nock,  10  Gratt.  115;  Jesse  v. 
Parker,  6  Gratt,  67;  Clarke  v.  Dunnavant  10  Leiffh 
18. 

6.  Aa(dnst  ValidUv  of  >fiW.— The  testimony  of  a  sub- 
scribing^ witness  against  the  validity  of  a  will  ouffht 
to  be  viewed  with  suspicion.  Cheatham  v.  Hatcher, 
80  Gratt  66,  S3  Am  Rep.  660:  Lamberts  v.  Cooper,  29 
Gratt  61;  Young  v.  Barner.  27  Gratt  103;  Webb  v. 
Dye,  18  W.  Va.  376. 

Attesting  witnesses  of  a  will  who  are  introduced 
to  impeach  the  will  on  the  srrounds  of  want  of  proper 
execution,  unsoundness  of  mind,  or  undue  influence, 
will  not  be  excluded;  but  their  evidence  will  be 
viewed  with  much  suspicion,  and  it  is  proper  to 
so  instruct  the  jury.  Ward  v.  Brown  (W.  Va.),  44  S. 
£.  Rep.  488. 

The  general  rule  is  that  one  signing  his  name  as  a 
witness  to  a  will  by  this  act  solemnly  testifies  to  the 
testator's  sanity.  If  he  afterwards  attempts  to  Im- 
peach the  validity  of  the  will,  his  testimony  is  not 
to  be  positively  rejected  but  received  with  the  most 
scrupulous  jealousy.  Tucker  v.  Sandidsre,  86  Va. 
546,  8  S.  £.  Rep.  660;  Lamberts  v.  Cooper,  29  Gratt  61: 
Younfir  V.  Barner,  27  Gratt  103. 

But  this  rule  ought  not  to  be  rigorously  applied 
where  such  witnesses,  suddenly  called  upon  by  the 
propounder  to  attest  the  will  without  time  for  due 
deliberation,  testify  in  his  behalf  and  are  bound  to 
detail  the  circumstances,  affording  the  only  reliable 
data  from  which  the  court  can  deduce  its  conclu- 
sions. Tucker  v.  Sandldfire.  86  Va.  546,  8  S.  E.  Rep. 
650. 

When  part  of  the  attesting  witnesses  testify 
asrainst  the  will,  it  is  error  to  Instruct  the  jury 
that  the  evidence  of  the  witness  present  at  the  exe- 
cution of  the  will  is  entitled  to  peculiar  weight. 
Ward  V.  Brown  (W.  Va.),  44  S.  E.  Rep.  488. 

Where  a  will  has  been  prepared  by  and  executed 
In  the  presence  of  a  lawyer  of  ability  and  hiffh 
standinflT.  and  two  of  the  attesting  witnesses  attempt 
to  impeach  the  will,  and  the  person  under  whose 
supervision  it  was  executed  is  dead,  evidence  of  his 
character  and  capacity  is  admissible.  Ward  v. 
Brown  (W.  Va.).  44  S,  E.  Rep.  488. 

c.  Presumption  Where  Subscribing  WUness  Forgets 
Facts  of  Execution.— Where  the  attesting  witnesses 
to  a  will  have  forgotten  whether  material  require- 
ments of  the  statute  were  observed  in  the  execution 
and  attestation  or  not  compliance  with  these  re- 
quirements may  nevertheless  be  properly  inferred 
by  a  court  of  probate  from  the  circumstances  of  the 
case.  Clarke  v.  Dunnavant,  10  Leifirh  IS.  See 
Smith  V.  Jones,  6  Rand.  38:  Boyd  v.  Cook.  8  Leiffh  82; 
Dudleys  v.  Dudleys,  3  Leigh  436. 

A  will  more  than  eight  years  old  attested  by  three 
witneses  was  offered  for  probate.  One  of  the  wit- 
nesses proved,  that  while  he  was  casually  present  at 
the  testator's  house  on  a  particular  occasion,  which 
he  minutely  described,  the  will  was  produced,  read 
to  the  testator  (who.  It  appeared,  could  neither  read 
nor  write),  signed  for  him  by  the  witness,  and  ac- 
knowledged by  him  as  his  will  in  the  presence  of 
the  witnesses,  who  thereupon  subscribed  as  attesting 
witnesses  in  the  presence  of  the  testator.  The  other 
witnesses  proved  merely  their  own  signatures,  and 
that  they  would  not  have  subscribed  unless  they 


had  been  requested  by  the  testator  and  had  thoufflit 
that  all  things  were  res^ular;  having  forflrotten  all 
the  circumstances  of  their  attestation  except  they 
were  present  at  the  testator's  house  on  the  occasion 
as  described  by  the  first  witness:  and  one  of  them 
stated  that  if  requested  by  the  testator  to  attest  his 
will,  he  would  have  done  so,  whether  the  testator 
were  present  or  not  at  the  time  he  subscribed  bis 
name;  while  the  otber  admitted  that  he  did  not 
know  in  what  manner  the  law  required  a  will  to  be 
witnessed.  Held,  that  the  proof  of  due  execution  of 
the  will  was  sufficient  to  admit  it  to  record.  Clarke 
V.  Dunnavant  10  Lei?h  18. 

8.  NUMBSB  OF   WITKBSSBS    RSQUIBBD    TO     PROVS 

Dus  ExBCUTiov.— The  circumsunces  required  for 
the  validity  of  a  will  may  be  proved  by  one  witness, 
either  an  attesting  witness,  or,  if  no  attesting  wit- 
ness be  procurable,  by  any  other;  for  although  there 
must  be  satisfactory  evidence  that  every  stat- 
utory provision  has  been  complied  with,  in  respect 
to  siffniuff,  attestation  by  subscriblnir  witnesses, 
etc.,  no  particular  mode  of  proof  is  prescribed. 
The  statute  prescribes  the  number  of  witnesses  by 
whom  a  will  shall  be  attested,  but  not  the  number 
by  whom  it  shall  be  proved.  4  Mln.  Inst  (8d  Ed.) 
107;  Dudleys  v.  Dudleys,  8  Lelffh  436:  Pollock  v.  Glas- 
sell,  2  Gratt  489:  Jesse  v.  Parker,  6  Gratt  97,  62  Am. 
Dec.  102:  Johnson  v.  Dunn.  6  Gratt  635;  Lamberts 
V.  Cooper,  29  Gratt  61 :  Cheatham  v.  Hatcher.  80 
Gratt  66.  82  Am.  Rep.  660:  Webb  v.  Dye,  18  W.  Va. 
389;  Davis  v.  Davis,  43  W.  Va.  802, 27  S.  £.  Rep.  828. 
A  will  need  not  be  proved  by  two  subscribing  wit- 
nesses, but  may  be  admitted  to  probate  upon  ex- 
trinsic evidence,  even  where  one  of  them  denies  the 
due  execution.  Cheatham  v.  Hatcher,  80  Gratt  64, 
82  Am.  Rep.  660. 

4.  How  Dus  Execution  Proved  Whcbb  WIt- 
FBSsss  Are  Dead  or  Out  of  Jurisdiction.— If  tbe 
subscriblnir  witnesses  to  a  will  are  dead,  or  insane, 
or  absent  from  the  country,  so  as  not  to  be  amenable 
to  process,  their  handwriting  may  be  proved;  and 
it  is  then  a  question  for  the  jury,  whether,  nnder 
the  circumstances  of  the  case,  it  is  probable  that  all 
the  formalities  of  the  statute  were  regularly  ob- 
served.   Clarke  v.  Dunnavant  10  Leisrh  18. 

When  the  witnesses  to  a  will  reside  out  of  the 
state,  or,  although  within  It  are  in  confinement  in 
another  county  or  corporation,  under  leffal  process, 
or  unable  from  sickness,  aire,  or  other  infirmity,  to 
attend  the  court  before  which  the  will  is  ofiered. 
the  court  may  cause  a  commission  to  take  any  such 
witness'  deposition,  to  be  issued  annexed  to  the 
will;  and  such  deposition  may  be  taken  and  certi- 
fied as  in  other  cases,  except  that  no  notice  of  the 
time  and  place  of  taking  it  need  be  irlven,  unless 
the  probate  is  opposed  by  some  one  who  has  made 
himself  a  party;  and  the  proof  so  given  shall  have 
the  same  effect  as  If  iriven  in  court.  Va.  Code  1887, 
S  2687:  W.  Va.  Code  1899.  ch.  77,  §  27,  p.  710;  4  Mln. 
Inst  (8d  Ed.)  107.  See  Nalle  v.  Fenwlck,  4  Rand. 
586:  Pollard  v.  Lively.  2  Gratt  216. 

It  is  a  GTeneral  rule,  that  the  evidence  of  a  sub- 
scribing witness  to  an  instrument  is  the  best  and 
must  be  adduced  if  it  can  be  had,  and  if  it  cannot, 
proof  of  his  handwritlng^  will  be  required.  Gilliam 
V.  Perkinson,  4  Rand.  825. 

It  seems  that  a  will  of  lands,  where  two  of  the 
three  attesting  witnesses  reside  out  of  the  state, 
and  cannot  be  procured  by  any  leiral  means,  may 
be  proved  by  the  remaining  witness,  he  proving-  the 
attestation  of  the  absent  witnesses.  Nalle  v.  Fen- 
wick.  4  Rand.  686. 

But  if  a  subscribing  witness,  who  merely  makes 
his  mark,  is  dead,  proof  of  the  handwriting  of  the 
party  executingr  the  instrument  will  be  proper. 
Gilliam  V.  Perkinson,  4  Rand.  826. 
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In  a  case  of  probate,  a  witness  unable  to  attend 
the  court  was  examined  as  to  the  handwriting  of  a 
testamentary  paper  which  had  been  shown  to  him 
by  the  propounder  of  the  will,  but  which  was  not  be- 
fore him  at  the  time  he  srave  his  deposition.  Held, 
that  the  testimony  was  admissible ;  its  weight  de- 
pending: upon  the  certainty  of  the  proof  that  the 
paper  propounded  for  probate  was  the  paper  that 
was  shown  to  the  witness.  Nuckols  v.  Jones,  8 
Gratt  287. 

The  evidence  of  a  witness  as  to  handwritlng^,  who 
lias  formed  an  acquaintance  with  it  from  seeinsr  the 
party  write,  or  from  a  course  of  correspondence,  is 
not  rendered  Incompetent,  nor  is  its  weig-ht  im- 
paired by  the  fact  that  the  witness  has  referred  to 
papers  in  his  possession,  known  to  have  been  writ- 
ten by  the  party,  for  the  purpose  of  refreshing  his 
memory.    Red  ford  v.  Pearfiry,  6  Rand.  816. 

An  administrator  was  appointed  at  a  time  when 
the  testator  was  supposed  to  have  died  without  a 
will.  A  will  was  afterwards  found.  The  adminis- 
trator had  never  seen  the  testator  write  but  had 
acquired  a  knowledge  of  his  handwriting  from  an 
examination  of  his  papers  after  his  death,  and 
testified  from  his  knowledge  of  the  handwritinfir 
thus  acquired,  that  the  will  was  wholly  in  the  hand- 
writinsr  of  the  testator.  Held  that  this  was  compe- 
tent evidence  of  the  handwriting.  Sharp  v.  Sharp, 
2  Lieiffh  249. 

A  witness  called  to  prove  the  handwriting  of  a 
paper  offered  for  probate,  may  be  impeached  by 
proof  of  what  she  has  said  about  the  paper  at 
another  time.  But  neither  her  capacity  to  Judire 
the  bandwritinsr  nor  her  credit  is  to  be  impeached 
by  what  she  may  have  said  about  some  other 
paper.  Nuckols  v.  Jones,  8  Gratt.  207.  See  foot- 
note to  this  case. 

5.  Evidence  of  Execution  tn  Oabbs  of  Holo- 
OBAPHic  Wills.— The  only  evidence  which  is  or- 
dinarily necessary  or  admissible  at  the  probate  of 
a  holographic  will  is  evidence  of  the  testator's  hand- 
wrltinar.  This  may  be  proved  bv  any  competent 
witness  who  has  a  sufficient  knowledge  of  the  tes- 
tator's handwriting  to  enable  him  to  testify  thereto. 
Page  on  Law  of  Wills,  $  446.  As  to  what  con- 
stitutes such  knowledg-e,  see  Redford  v.  Peg-iry,  6 
Kand.  316. 

In  Redford  v.  Pejrfiry.  6  Rand.  816,  two  judsres  (Carr 
and  Codltbb)  were  of  opinion  that  the  evidence  of 
a  witness  who  had  frequently  seen  the  testator 
write  his  name  to  receipts,  and  who  had  resorted  to 
those  receipts  before  he  grave  his  testimony,  to  re- 
fresh his  memory  as  to  the  handwritlncr,  and  who 
testified  that  he  believed  the  body  of  the  will  and 
sifiTuature  to  be  in  the  handwritingr  of  the  testator, 
thoug-h  he  had  formed  such  belief  from  comparison 
.and  would  not  have  been  able  to  prove  the  hand- 
"writinfir  except  from  comparing  it  with  the  sig-nature 
to  the  said  receipts,  was  competent  evidence  to 
prove  the  handwritinsr,  and  when  supported  by  the 
evidence  of  another  witness  to  the  handwritlnfir. 
aJid  by  corroboratlngr  circumstances,  was  sufficient 
xo  establish  a  testament  of  chattels.  Two  other 
Jndfires  (Qbben  and  Cabell)  were  of  opinion  that 
tlie  evidence  was  not  competent 

A  witness  as  to  the  handwriting  of  the  testator 
stated  that  some  thirteen  years  previous,  the  testa- 
tor duff  a  well  for  him,  and  drew  several  orders  on 
lilm  for  money  which  he  paid,  and  which  the  testator 
recognized  afterwards.  He  never  saw  the  testator 
-write,  but  from  his  recollection  of  these  orders  he 
l>elieved  the  paper  to  be  in  his  handwritinfir.  Held 
tbat  this  was  competent  testimony.  Cody  -f.  Conly, 
S7  Gratt.  818. 


VI.  TESTAMENTARY  CAPACITY. 

A.  OF  INFANTS.— It  is  provided  by  statute  in 
VIrfirlnia  and  West  Virfirinia,  that  no  person  under 
the  aire  of  twenty-one  years  shall  be  capable  of 
makinsr  a  will,  except  that  minors  eighteen  years  of 
aye  or  upwards  may  by  will  dispose  of  personal 
estate.  Va.  Code  1887,  S  2518;  W.  Va.  Code  1899,  ch.  77, 
§2. 

B.  OF  MARRIED  WOMEN.-Under  the  present 
statute.  Acts  1899-1900,  p.  753.  a  married  woman  has 
the  same  power  as  if  she  were  a  feme  $ole  as  to  all 
her  property— savlnar  her  husband's  curtesy  con- 
summate, and  such  restrictions  as  the  grantor  of 
her  equitable  separate  estate  may  prescribe  in  the 
instrument  of  grant  See  6  Va.  Law  Reg.  488, 
For  a  discu.ssion  of  the  testamentary  capacity  of 
married  women,  see  monographic  note  on  "Hus- 
band and  Wife"  appended  to  Cleland  v.  Watson, 
10  Gratt.  159. 

C.  OF  BLIND  PERSONS.— A  blind  person  is.  so 
far  as  such  disability  is  concerned.  perfecQy  com- 
petent to  make  a  will.  Boyd  v.  Cook,  8  Leigh  82. 
See  also,  Nell  v.  Nell,  1  Leigh  6. 

D.  OF  PERSONS  ADDICTED  TO  USE  OF  OPIUM 
AND  ARDENT  SPIRITS.— Proof  that  the  testator's 
intellect  was  greatly  impaired  by  the  use  of  opium 
and  ardent  spirits,  and  that  in  consequence  thereof 
he  was  frequently  incapable  of  transacting  business, 
is  not  sufficient  to  repel  the  presumption  of  testa- 
mentary capacity,  in  the  absence  of  proof  that  such 
was  his  condition  at  the  time  the  writing  was 
executed.    Temple  v.  Temple,  1  Hen.  &  M.  476. 

E.  OF  AGED  PERSONS-FAILURE  OF  MEM- 
ORY.— Old  age  is  not  of  itself  sufficient  evidence  of 
incapacity  to  make  a  will.  Kerr  v.  Lunsford,  81  W. 
Va.  669,  8  S.  E.  Rep.  498. 

When  a  will  executed  by  an  aged  person  differs 
from  his  previously  expressed  intentions,  and  is 
made  in  favor  of  those  who  stand  in  relations  of 
confidence  or  dependence  towards  him,  it  raises  a 
violent  presumption  of  fraud  and  undue  influence, 
which  must  be  overcome  by  satisfactory  testimony 
in  order  that  the  will  may  stand.  Hartman  v. 
Strlckler,  82  Va.  238;  Whltelaw  v.  Sims,  90  Va.  688, 
19  S.  E.  Rep.  118. 

When  an  old  man,  eighty-five  years  old,  of  greatly 
impaired  health  and  enfeebled  mind,  away  from  his 
next  of  kin,  and  in  the  custody  of  persons  of  no  kin, 
is  induced  to  make  a  will,  giving  to  such  persons 
his  entire  estate,  the  law  requires  that  such  persons 
must  clearly  prove  that  the  will  was  the  free  and 
voluntary  act  of  the  testator,  and  an  intelligent 
expression  of  his  wishes  respecting  the  disposition 
of  his  property.  Chappell  v.  Trent,  90  Va.  849. 19  S. 
E.  Rep.  814. 

The  court  was  requested  to  Instruct  that  while  it 
may  be  true  that  an  enfeebled  old  man.  whose  mind 
has  to  some  extent  become  debilitated,  may  have 
capacity  to  make  a  will,  yet,  if  the  jury  believe  that 
the  testator  was,  several  months  previous  to  the 
date  of  his  will,  afflicted  with  a  disease  which  then 
materially  affected  his  mind,  and  which  progressed 
in  Its  effects  upon  the  mind  to  the  date  of  the  will, 
and  continued  to  progress  for  sixteen  months  after- 
wards, when,  because  thereof,  the  testator  was 
mentally  unable  to  transact  business,  then  they 
should  weigh  the  testimony  tending  to  show  mental 
capacity  with  great  care,  and  be  satisfied  that  it  was 
sufficient  to  overcome  the  doubts  of  the  testator's 
capacity,  existing  both  by  reason  of  said  disease,  as 
well  as  by  reason  of  the  presumption  of  Incapacity 
which  the.  law  fixes.  Held,  that  the  Instruction  was 
properly  refused,  as  assuming  that  the  evidence 
raised  in  the  minds  of  the  Jury  a  doubt  of  the  testa- 
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tor's  capacity.  Kerr  v.  Lunsford,  SI  W.  Va.  6M,  8  S. 
E.  Rep.  493. 

In  the  DalDfferfleld  Will  Case  (Cir.  Ct  Alexan- 
dria), 6  Va.  LawRefiT.  141,  the  court  Instructed  the 
Jury,  that  neither  sickness,  nor  old  are,  nor  impaired 
intellect,  even  If  the  Jury  believed  from  the  evi- 
dence that  any  or  all  of  them  existed  In  the  case, 
is  sufficient  to  render  void  the  provisions  of  said 
paper,  or  any  of  them,  if  the  Jury  also  believe  from 
the  evidence  that  the  testatrix,  at  the  time  of  exe- 
cutinfiT  the  said  will,  was  capable  of  recoUecting- 
what  property  she  was  about  to  dispose  of,  the  man- 
ner of  dlstrlbutinfirit,  and  the  objects  of  her  bounty. 
See  Tucker  v.  Sandidcre,  85  Va.  546,  8  S.  E.  Rep.  660. 

If  failure  of  memory  be  merely  such  as  ts  incident 
to  old  affe.  It  does  not  affect  testamentary  capacity. 
Montaarue  v.  Allan,  78  Va.  592. 

F.  OP  PERSONS  UNDER  INSANE  DELUSION- 
MISTAKE  OF  FACT.— Where  the  testator  wronarly 
believes  that  those  who  would  naturally  be  the 
objects  of  his  bounty  are  hostile  to  him,  and  this 
belief  is  not  based  on  evidence  and  is  not  removable 
by  evidence,  it  amounts  to  an  Insane  delusion ;  but 
if  founded  upon  evidence,  though  sligrht  and  incon- 
clusive, it  is  not  an  insane  delusion.  Pasre  on 
Law  of  Wills,  S  106:  Martin  v.  Thayer,  87  W.  Va.  38, 
16  S.  E.  Rep.  489. 

The  fact  that  the  testator,  at  the  time  that  he 
made  his  will,  was  mistaken  in  a  matter  of  fact, 
does  not  of  itself  even  tend  to  show  that  he  was 
then  suffering  from  an  insane  delusion.  Martin  v. 
Thayer.  87  W.  Va.  88. 16  S.  E.  Rep.  489. 

Affections  Poisoned  by  fleatal  Disorder. -it  is  essen- 
tial to  the  exercise  of  the  power  to  make  a  will  that 
the  person  making  it  be  able  to  comprehend  and 
appreciate  her  relations  toothers  who  misrht,  or 
ouffht  to  be,  the  objects  of  her  bounty,  and  that  no 
disorder  of  the  mind  shall  have  so  far  impaired  her 
mind  or  poisoned  her  affections,  perverted  her 
sense  of  risrht,  or  prevented  the  exercise  of  her 
natural  faculties  as  to  render  her  incapable  of 
such  comprehension  and  appreciation,  and  briuff 
about  a  disposal  of  her  property  which,  if  her 
mind  had  been  otherwise,  would  not  have  been 
made.  Daiufferfleld  Will  Case  (Cir.  Ct.  Alexan- 
dria). 6  Va.  LawReff.  149. 

Morbid  Deiaslons— Abnormal  Nervousness.— in  the 
Dain firerfleld  Will  Case  (Cir.  Ct  Alexandria),  5  Va. 
Law  Reg.  149,  the  couVt^ave  the  following^  instruc- 
tion: **If  the  Jury  shall  believe  from  the  evidence 
that  the  testatrix,  at  the  time  of  makinsr  her  will, 
was  an  old  woman,  that  her  nervous  system  had 
become  more  than  ordinarily  sensitive,  that  she 
was  apprehensive  that  the  mother  of  contestants 
would  do  her  some  injury,  that  such  an  apprehen- 
sion was  an  unfounded  and  morbid  delusion,  such 
as  to  destroy  her  testamentary  capacity,  and  that 
the  will  was  the  result  thereof,  then  the  Jury  shall 
find  a^rainst  the  will." 

Prejudice  ayalnst  Kinswoman  without  Cause 
Amountlngto  Monomania. —In  the  Daing-erfleld  Will 
Case  (Cir.  Ct.  Alexandria),  6  Va.  Law  Refir.  149,  the 
followiufiT  Instruction  was  granted:  **If  the  Jury 
shall  believe  from  the  evidence  that  at  the  time  of 
maklnsr  the  will  the  testatrix  was  laborinsr  under  a 
prejudice  towards  her  dauffhter-in-law,  Vlrifinia 
Dalnfferfleld,  without  cause,  which  was  a  mono- 
mania, and  that  the  will  was  the  direct  offsprinsr  of 
such  prejudice,  then  the  Jury  must  find  against  the 
will,  even  thoug^h  the  general  capacity  of  the  testa- 
trix to  do  ordinary  business  be  unimpeached,  pro- 
vided such  monomania  so  affected  the  testatrix  In 
the  makiuff  of  the  will  as  to  render  her  of  unsound 
mind  in  that  particular;  but  the  Jury  are  further 
instructed  that  if  they  believe  from  the  evidence 
the  testatrix  had  testamentary  capacity  at  the  time 


of  makluGT  the  said  will,  and  was  not  controlled  by 
such  unfounded  delusion  or  monomania,  she  had 
the  riffht  to  disinherit  said  Virsrinia  Daineerfleld 
and  her  children  with  or  without  cause,  as  it  pleased 
her. 

Q.  OF  ECCENTRIC  PERSONS.— Eccentricity  has 
of  itself  no  effect  upon  testamentary  capacity. 
Wills  of  persons  eccentric  to  the  verge  of  insanity- 
have  been  sustained.  Mercer  v.  Kelso.  4  Gratt  106. 
See  foot-note  appended  to  this  case.  See  also. 
Buckey  v.  Buckey,  88  W.  Va.  J68,  18  S.  E.  Rep.  888; 
Beverley  v.  Walden,  20  Gratt.  147. 

H.  OF  PERSONS  IN  EXTREMIS.— Where  the  tes- 
tator is  so  feeble  in  body  from  disease  and  approach- 
Ing^  death  that  his  mind  is  not  capable  of  grasping- 
the  nature  and  extent  of  his  property,  the  natural, 
proper  objects  of  his  bounty  and  the  nature  of  the 
act  which  he  is  about  to  perform,  he  has  not  suffi- 
cient capacity  to  make  a  valid  will.  Tucker  v.  San- 
didfire,  85  Va.  546. 8  S.  E.  Rep.  650:  Walters  v.  Walters, 
89  Va.  849,  17  S.  E.  Rep.  515. 

As  bearing  upon  the  question  of  testamentary 
capacity,  the  fact  of  the  testator's  illness  if  its  na- 
ture was  such  as  to  cause  him  to  lapse  in  fits  of 
stupor  or  unconsciousness,  may  be  particularly 
proper  to  be  considered  by  the  Jury,  with  other  evi- 
dence, as  proof  of  Incapacity.  Tucker  v.  Sandidire, 
86  Va.  546.  8  S.  E.  Rep.  650:  Martin  v.  Thayer,  97  W. 
Va.  88. 16  S.  E.  Rep.  489. 

L  DEGREE  OF  MENTAL  CAPACITY  REQUIRED. 

1.  Gbnsbal  Rule.— It  is  not  necessary  that  a  per- 
son should  possess  the  highest  qualities  of  mind  in 
order  to  make  a  will,  nor  that  he  should  have  the 
same  strensrth  of  mind  he  may  formerly  have  had  ; 
the  mind  may  be  in  some  degree  debilitated,  the 
memory  may  be  enfeebled,  the  understanding  may 
be  weak,  the  character  may  be  eccentric,  and  he 
may  even  want  capacity  to  transact  many  of  the 
ordinary  business  affairs  of  life  ;  it  is  sufficient  if 
he  have  mind  enough  to  understand  the  nature  of 
the  business  in  which  he  is  engaged,  to  recollect  the 
property  which  he  means  to  dispose  of,  the  objects 
of  his  bounty,  and  the  manner  in  which  he  wishes 
to  distribute  It  amonsr  them.  Nicholas  v.  Kershner, 
20  W.  Va.  251 ;  Kerr  v.  Lunsford,  81  W.  Va.  660. 8  S. 
E.  Rep.  498  :  Martin  v.  Thayer.  37  W.  Va.  88,  16  S.  E. 
Rep.  489:  Greer  v.  Greers,  9  Gratt  832;  Tucker  v. 
Sandidge,  85  Va.  546,  8  S.  E.  Rep.  650 :  Chappell  ▼. 
Trent.  90  Va.  849, 19  S.  E.  Rep.  814.  See  also,  instruc- 
tions in  Daingerfleld  Will  Case  (Cir.  Ct  Alexandria), 
5  Va.  Law  Reg.  149. 

Mere  weakness  of  the  understanding  is  no  objec- 
tion to  a  man*s  disposing  of  his  own  estate.  Courts 
cannot  measure  people's  capacities,  nor  examine 
into  the  wisdom  and  prudence  of  the  disposition. 
If  a  man  be  legally  compot  mentis,  be  he  wise  or 
unwise,  he  is  the  disposer  of  his  own  property,  and 
his  will  stands  as  a  reason  for  his  actions.  The  test 
of  leffal  capacity  is  said  to  be  that  the  party  is  capa- 
ble of  recollecting  the  property  he  is  about  to  dis- 
pose of,  the  manner  of  dlstribating'  it  and  the 
objects  of  his  bounty.  But.  of  course,  the  particu- 
lar act  must  be  attended  with  the  consent  of  bis 
will  and  understandinsr.  Greer  v.  Greers.  9  Gratt 
882;  Samuel  V.  Marshall.  8  Leigh  567;  Beverley  v. 
Walden,  20  Gratt  147  ;  Miller  v.  Rutledffe.  82  Va. 
868.  1  S.  E.  Rep.  202. 

Although  the  grantor  or  testator  may  labor  under 
no  legal  incapacity  to  do  a  valid  act  or  make  a  con- 
tract yet  if  the  whole  transaction  taken  together 
with  all  the  facts,  mental  weakness  beinir  one  of 
them,  shows  that  the  particular  act  was  not  attended 
with  the  consent  of  his  will  and  understandinir.  it 
Is  void.,  Greer  v.  Greers,  9  Gratt  880.  See  C  &  O. 
Ry.  Co.  V.  Mosby.  98  Va.  94.  24  S.  E.  Rep.  916. 

8.  DsoBEi  OF  MucoBT  RBQtTiBiTB.— The  mle  for 
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testamentary  capacity  does  not  require  a  perfect 
memory.  Montairne  v.  Allan.  78  Va.  502,  49  Am.  Rep. 
J84. 

In  order  to  execute  a  valid  will,  tbe  alleged  testa- 
tor must  be  shown  to  have  possessed,  at  the  time  of 
maklnsr  It,  sufficient  active  memory  to  recall  his 
family  and  his  property,  and  to  form  some  rational 
judgment  in  resrard  to  the  claims  of  one  and  the 
disposition  of  the  other,  with  reference  to  the  claims 
of  family  and  blood.  Tucker  v.  Sandidfire.  86  Va. 
546.  8  S.  E.  Rep.  660:  Chappell  v.  Trent  90  Va.  849.  19 
S.  E.  Rep.  814.  See  Nicholas  v.  Kershner.  SO  W.  Va.  261 ; 
Kerr  v.  Lunsford.81  W.  Va.  650.  8S.  E.  Rep.  498:  Mar- 
tin V.  Thayer,  37  W.  Va.  88,  16  S.  E.  Rep.  489.  See 
also,  Instructions  in  Dalnrerfleld  Will  Case  (Cir. 
Ot.  Alexandria).  6  Va.  Law  Regr.  149. 

That  a  testator  had  sufficient  mind  to  answer  or- 
dinary questions  is  not  evidence  of  testamentary 
capacity  if  he  did  not  have  sufficient  active  memory 
to  collect  in  his  mind,  without  promptlnsr,  particu- 
lars of  the  business  to  be  transacted  and  to  hold 
them  In  his  mind  a  sufficient  lensrth  of  time  to  per- 
ceive at  least  their  obvious  relations  to  each  other 
and  to  be  able  to  form  some  rational  judgment  in 
relation  to  them.  Chappell  v.  Trent,  90  Va.  849.  19  S. 
£.  Rep.  814. 

It  is  recommended  as  a  safe  rule  for  subscribing- 
witnesses  to  a  will  that  the  testator  be  made  to  re- 
peat substantially  the  leadinsr  provisions  of  his  will 
from  memory,  and,  if  a  dyinffor  sick  person  can- 
not do  this  without  prompting  or  suflrffestion,  there 
is  reason  to  believe  he  has  not  a  sane  and  disposlnsr 
mind,  and  that  no  person  is  justified  in  putting  his 
name  as  a  subscrlblnfir  witness  to  a  will  unless  he 
Icnows  from  the  testator  himself  that  he  under- 
stands what  he  is  doinff.  Chappell  v.  Trent.  90  V a. 
^9,  19  S.  E.  Rep.  814. 

It  is  not  necessary  for  proponents  to  prove  that 
the  testator  actually  recollected  all  his  property, 
the  objects  of  his  bounty,  etc. ;  it  is  sufficient  if  he 
was,  at  the  time,  mentally  capable  of  dolnsr  so. 
Kerr  v.  Lunsford,  31  W.  Va.  669.  8  S.  E.  Rep.  498. 

8.  Capacity  to  Makc  Contracts  and  Wills 
•Compared.— It  requires  less  mental  capacity  to 
make  a  will  than  it  does  to  make  a  deed  or  con- 
tract. Kerr  v.  Lunsford,  81  W.  Va.  869,  8  S.  E. 
Rep.  493:  Jarrett  v.  Jarrett.  U  W.  Va.  684. 

J.  TIME  WHEN  CAPACITY  MUST  EXIST.— The 
time  to  be  looked  to  by  the  jury,  in  determinlnsr 
the  capacity  of  a  testator  to  make  a  will,  is  the 
time  when  the  will  was  executed.  Kerr  v.  Luns- 
ford, 31  W.  Va.  669.  8  S.  £.  Rep.  493;  Martin  v. 
rrhayer.  87  W.  Va.  38,  16  S.  E.  Rep.  480:  Montafirue 
V.  Allan,  78  Va.  692:  Tucker  v.  Sandld^e,  86  Va. 
.■546.  8  S.  E.  Rep.  660.  See  also,  Dlnsres  v.  Branson. 
14  W.  Va.  100:  Greer  v.  Greers,  9  Gratt.  880. 

Upon  the  trial  of  an  issue  deva$tavit  vel  non, 
-where  want  of  mental  capacity  is  relied  on  as 
one  of  the  srrounds  for  invalidating  a  will,  the 
vital  question  is  as  to  the  testator's  mental  con- 
dition at  the  time  the  instrument  purports  to 
liave  been  executed.  Martin  v.  Thayer,  37  W.  Va. 
J3»,  16  S.  E.  Rep.  489. 

The  West  Virfirinia  statute  provides  that  on  jury 
trials  the  court  may  direct  special  findinffs  in 
addition  to  the  g-eneral  verdict:  that  this  action 
-of  the  court  shall  be  reviewable;  and  also  that 
iTV-here  such  special  finding  shall  be  Inconsistent 
-with  tbe  sreneral  verdict  the  former  shall  control. 
On  a  contest  of  a  will  made  in  April.  1881,  the  court 
-was  requested  to  submit  to  the  jury  the  following 
<iuestions:  "(1)  Was  tbe  late  Lewis  Lunsford  in 
J^.uirust,  1880,  suffer! ufir  from  a  disease  known  as 
senile  dementia^  (2)  If  so.  is  that  disease  curable? 
<8)  Had  that  disease  so  far  progressed  in  Ausrust, 
,  as  to  render  him  (Lewis  Lunsford)  imbecile 


and  incapable  of  transacting  business?  (4)  Does  a 
person  suflferinsr  from  such  disease  have  any  lucid 
intervals?"  Held,  that  it  was  proper  to  refuse  to 
submit  these  questions  to  the  jury,  as  the  answers 
to  them  would  not  show  incapacity  at  the  date  of 
the  will.  Kerr  v.  Lunsford,  81  W.  Va.  669,  8  S.  E. 
Rep.  498. 
K.  EVIDENCE  OF  TESTAMENTARY  CAPACITY. 
1.  BURDEN  or  Proof.— When  a  will  is  propounded 
for  probate,  the  burden  is  on  the  propounder  to 
prove  that  at  the  time  of  the  execution  thereof 
the  testator  was  of  sound  mind  and  authorized 
under  the  statute  to  make  a  will.  McMechen  v. 
McMechen,  17  W.  Va.  683,  41  Am.  Rep.  682:  Nicholas 
V.  Kershner,  20  W.  Va.  261:  Riddell  v.  Johnson, 
28  Gratt  162:  Tucker  v.  Sandid^e.  86  Va.  646,  8  S. 
E.  Rep.  660.  See  instructions  in  Daincrerfleld  Will 
Case  (Cir.  Ct.  Alexandria),  6  Va.  Law  Reff.  149. 

Upon  the  question  of  testamentary  capacity, 
the  burden  is  upon  the  party  who  seeks  to  set  up 
the  instrnment,  and  the  proof  must  be  clear  and 
convincincr.  Gray  v.  RumrlU,  101  Va.  ,  44  S.  E. 
Rep.  697. 

The  party  propounding  the  instrument  must 
establish  the  fact  by  competent  evidence  that  it 
is  truly  the  will  of  the  decedent  and  that  the  al- 
leged testator  was.  at  the  time  of  making  and 
publishinflT  it,  of  sound  and  disposiuflr  mind  and 
memory.  The  burden  of  proof  is  on  the  pro- 
pounder from  the  start  and  is  not  removed  or 
shifted  by  proof  of  the  factum  of  the  will,  and  of 
the  testamentary  capacity  by  the  attesting  wit- 
nesses, but  rests  on  the  propounder  until  the 
conscience  of  the  court  is  judicially  satisfied  that 
the  paper  in  question  is  in  reality  what  it  purports 
to  be.  Tucker  v.  Sandidare,  86  Va.  646,  8  S.  E.  Rep. 
660. 

"The  reason  of  the  rule  •  •  •  is  that  the  heir 
at  law  ought  not  to  be  disinherited  without  every 
requirement  of  the  statute  having  been  complied 
with.  Wills  are  often  admitted  to  probate  in  com- 
mon form,  no  one  is  present  except  the  propounder 
and  the  subscribinff  witnesses;  audit  seems  to  me  to 
be  a  salutary  rule  to  require  proof,  before  the  heir 
is  to  be  disinherited,  that  not  only  were  the  forms  of 
law  observed  in  the  execution  of  the  will,  but  that 
the  testator  was  authorized  by  statute  to  execute 
the  will  and  was  of  sound  mind.  Wills  are  often 
made  by  persons  in  extremis,  and  It  is  but  right  that 
proper  safeguards  should  be  thrown  around  a  tes- 
tator under  such  circumstances.**  Johnson,  J.,  in 
McMechen  v.  McMechen,  17  W.  Va.  688,  41  Am.  Rep. 
682. 

2.  Prbsumption  from  Fact  That  Will  Was 
Wholly  Wbittbnbt  Testator.— The  circumstance 
that  a  writing,  exhibited  for  probate  as  a  last  will 
and  testament  was  wholly  written  by  the  testator 
himself  is  prima /act«  evidence  that  he  was  in  his 
senses  and  able  to  make  a  will,  so  that  the  burden 
of  proof  to  repel  that  presumption  lies  on  those  who 
wish  to  impugn  it  Temple  v.  Temple,  1  Hen.  &  M. 
476.  See  Mercer  v.  Kelso.  4  Gratt  106;  Beverley  v. 
Walden,  20  Gratt  147. 

8.  Nature  of  Will  as  Evidence  of  Capaoitt.— 
In  all  questions  of  testamentary  capacity,  particu- 
larly where  the  evidence  is  conflicting,  the  courts 
are  much  inclined  to  consider  the  dispositions  con- 
tained in  the  will.  If  such  dispositions  be  in  them- 
selves consistent  with  the  situation  of  the  testator, 
in  conformity  with  his  affections  and  previous  dec- 
larations—If they  be  such  as  might  justly  have 
been  expected— this  of  itself  is  said  to  be  persuasive 
evidence  of  testamentary  capacity.  The  rationality 
of  the  act  goes  to  show  the  reason  of  the  person. 
Young  V.  Barner,  27  Gratt  96;  Hartman  v.  Strickle^ 
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82  Va.  226.    See  Martin  v.  Tbayer,  87  W.  Va. 
E.  Rep.  489. 

Unjust  or  Unreasonable  Provisions.— Where  a  tes- 
tator baa  the  lesral  capacity  to  make  a  will,  he  has 
the  leffal  risrht  to  make  an  anequal.  an  just  or  unrea- 
sonable win.  '*  Voluntas  atat  pro  ratione."  Martin 
V.  Thayer.  87  W.  Va.  88,  16  S.  E.  Rep.  489;  Couch  v. 
Eastham.  29  W.  Va.  784.  S  S.  E.  Rep.  23.  See  instruc- 
tions in  Dainfferfield  Will  Case  (Cir.  Ct.  Alexandria), 
5  Va.  Law  Reff.  149. 

The  law  recog-nizes  the  bovereign  riffbt  of  every 
man  to  dispose  of  his  property  as  to  him.  may  seem 
best,  and  when  it  has  been  disposed  of  by  a  man  of 
sufficient  mental  capacity  to  make  a  will,  and  with- 
out any  undue  influence  or  fraud  practiced  upon 
him,  no  matter  how  unreasonable  or  unjust  the 
disposition  may  seem  to  others,  a  sufficient  answer 
to  all  objections  is  to  be  found  in  the  fact  that  such 
is  his  will,  and  the  disposition  therein  made  con- 
forms to  his  wishes.  Coffman  v.  Hedrick.  32  W.  Va. 
119.  9  S.  E.  Rep.  65. 

While  a  person  is  not  to  be  reirarded  as  of  unsound 
mind  simply  because  the  provisions  of  his  will  may 
be  unjust,  yet  if  the  jury,  from  the  will  and  the 
evidence,  flnd  them  to  be  unjust,  in  view  of  the 
claims  his  relatives  may  have  had  upon  him,  the  jury 
have  a  risrht  to  consider  this  fact  in  connection 
with  all  the  other  facts  and  circumstances  of  the 
case  in  determininff  whether  or  not  the  testator 
was  of  unsound  mind.  See  instructions  in  Daiuffer- 
fleld  Will  Case  (Cir.  Ct  Alexandria),  5  Va.  Law 
Reg.  149.   * 

Omission  of  Near  Relatives  from  Will.— Where  there 
is  doubt  as  to  the  competency  of  the  testator  to 
make  a  will,  the  fact  that  he  has  griven  his  property 
to  persons  other  than  those  related  to  him  in  a  rea- 
sonable desrree  by  blood,  is  proper  to  be  considered 
by  the  jury.  Ward  v.  Brown  (W.  Va.).  44  S.  E.  Rep. 
488.  See  instructions  in  Daingerfleld  Will  Ca.se  (Cir. 
Ct.  Alexandria),  6  Va.  Law  Resr.  149. 

Althouffh  the  testator  was  influenced  by  feelings 
of  resentment  and  dislike  towards  a  part  of  his 
children  and  by  feelinirs  of  affection  and  attach- 
ment towards  others,  and  thoufirh  these  feelings 
influenced  him  to  give  his  whole  estate  to  the 
one  part,  and  nothinsr  to  the  others,  this  is  not  suffi- 
cient to  make  the  will  invalid.  Nicholas  v.  Kersh- 
ner,  90  W.  Va.  251. 

In  order  to  make  a  valid  will  it  is  not  necessary 
that  the  testator  should  name  all  his  children  in  it. 
or  fflve  to  each  of  them  a  portion  of  his  estate.  If  he 
was  mentally  capable  of  understandlngr  the  disposi- 
tion which  he  was  makingr  of  his  property,  and 
acted  freely,  it  is  immaterial  to  whom  he  srives  his 
property,— whether  all  to  one,  or  some,  of  his  chil- 
dren, or  to  stranffers.  If  he  has  a  dlsposingr  mind 
and  memory,  he  has  a  right  to  do  as  he  pleases 
with  his  property.  Kerr  v.  Lunsford.  31  W.  Va.  899, 
8  S.  E.  Rep.  493;  Nicholas  v.  Kershner.  20  W.  Va.  251. 

The  fact  that  the  testator  excluded  a  firrandchild 
from  his  will,  on  account  of  an  erroneous  suspicion 
that  the  latter  had  stolen  a  previous  will,  will  not 
of  itself  invalidate  the  will  from  which  the  grand - 
child  is  excluded.  Martin  v.  Thayer,  37  W.  Va.  38. 
16  S.  E.  Rep.  489. 

The  alleged  will  of  testator  was  made  five  days 
before  his  death,  while  very  ill,  being  sometimes 
unconscious.  The  disiwsltions  were  unjust  and  un- 
natural: someof  his  children— an  infant  among  tbem 
—being  unprovided  for,  and  his  wife  being  given  a 
pittance  only.  The  draughtsman,  who  was  named 
executor,  and  was  the  proponent,  thoug'h  living 
near  testator,  was  not  respected  by  him  while  in 
"'^alth.  Proponent  testified  that  be  wrote  the  will 
'istator's  direction,  after  receiving  directions 
him,    and    took  it    with    the    subscribing 
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witnesses  (one  of  whom  proponent  suffffested)  to 
testator's  house.  Upon  ffoinsr  to  testator,  proponent 
thought  him  dying,  but  afterwards  discovered  that 
it  was  sleep,  instead  of  death.  When  he  wakened,, 
the  others  went  out,  and  proponent  read  the  will  to- 
testator  loudly,  asking  him.  at  the  end  of  each 
clause,  if  it  was  right,  to  which  he  assented.  The 
witnesses  were  then  brought  In,  and  testator,  in 
answer  to  a  question  from  proponent,  said  that  it 
was  his  will,  and  he  desired  the  witnesses  to  sig-n  iU 
whereupon  proponent  raised  him  up,  and  one  of  the 
witnesses  flruided  bis  band,  and  assisted  him  in 
sig-ning,  and  then  the  witnesses  signed,  after  which 
he  requested  proponent  to  keep  the  will.  The 
subscribing  witnesses  testified  that  they  heard  the 
reading  of  the  will  In  part,  and  the  questions  of 
proponent,  but  not  testator's  answers.  While  in 
the  room,  testator  did  not  speak  to  them  nor 
recognize  tbem.  One  of  them  stated  that,  when 
asked  if  it  was  his  will,  he  only  nodded,  and  spoke 
but  once,  which  was  to  ask  for  water.  The  wit- 
nesses and  proponent  were  not  related  to  testator 
or  his  family  in  the  least  Held  not  sufficient 
evidence  of  testamentary  capacity  to  sustain  a 
verdict  for  proponent  Tucker  v.  Sandidffe,  85  Va. 
546.  8  S.  E.  Rep.  660. 

Bequest  of  Article  Not  Beloaffing  to  Testator. —The 
fact  that  a  testator  bequeaths,  among  other  thing-s. 
an  article  of  property  which  does  notbelonff  to  him. 
Is.  at  most,  only  a  circumstance  from  which  to 
infer  a  state  of  mind  unfavorable  to  the  making  of  a 
testament,  and  ouffht  not  to  prevail  against  positive 
testimony  showing  his  competency  to  make  a  will 
at  the  time  in  question.  Marks  v.  Bryant.  4  Hen.  & 
M.  91. 

But  if  the  jury  believe  from  the  evidence  that 
the  testator  in  one  or  more  of  the  provisions  of  the 
will  undertook  to  dispose  of  articles  of  personal 
property  not  owned  by  him.  they  may  take  that 
circumstance  into  consideration  and  may,  if  they 
think  proper  from  tbe  evidence.  Infer  therefrom  the 
existence  of  a  state  of  mind  of  the  testator  unfavor- 
able to  the  making  of  a  valid  will.  See  instructions 
in  Dangerfleld  Will  Case  (Cir.  Ct  Alexandria),  6  Va. 
Law  Reg.  149. 

4.  FORMBK    Wn.L   AS    EVIDKNCB   OP    CAPACITY.— A 

will  executed  about  two  years  before  the  wiil  in 
issue,  at  which  former  date  it  is  shown  the  testator 
was  competent,  is  admissible  on  the  question  of  his 
capacity  at  the  time  the  will  was  executed.  Kerr  v. 
Lunsford.  81  W.  Va.  659,  8  S.  E.  Rep.  493.  See  also. 
instructions  in  Dalngerfield  Will  Case  (C^r.  Ct  Alex* 
andria),  5  Va.  Law  Reg.  149. 

5.  EviDBNCB  OF  Business  Transactions.— Evi- 
dence of  business  transactions  by  the  testator,  both 
before  and  after  the  execution  of  the  will,  indicat- 
ing his  mental  condition,  are  admissible  on  the 
question  of  his  capacity  at  the  time  the  will  was 
executed.  Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S,  E. 
Rep.  493. 

6.  Declarations  of  TKaTATOR.~The  declarations 
of  a  testator,  made  either  before  or  after  the  exe- 
cution of  the  will,  are  admissible  In  evidence,  for 
the  purpose  of  showing  the  state,  condition  and 
operations  of  the  mind  of  the  testator  at  the  time  of 
the  execution  of  the  will.  Thompson  v.  Updegraff. 
3  W.  Va.  629;  Dlnges  v.  Branson,  14  W.  Va,  100. 

The  fact  that  a  will  Is  in  accord  with  the  previous 
declarations  and  affections  of  the  testator  is  persua- 
sive evidence  of  testamentary  capacity.  See  in- 
structions In  Dalngerfield  Will  Case  (Cir.  Ct. 
Alexandria).  6  Va.  Law  Reg.  149. 

Where  the  declarations  of  the  testator  were  re- 
jected because  too  remote  from  the  execution  of  the 
instrument,  and  the  record  does  not  show  the  cir« 
cumstances  under  which  they  were  made,  the  ac- 
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tion  of  tbe  court  will  not  be  disturbed  on  appeal. 
Dlnsres  v.  Branson.  14  W.  Va.  100. 

7.  Acts  AND  Conduct  OF  Testator.— Evidence  of 
the  acts  and  conduct  of  the  testator  tendingr  to  show 
soundness  of  mind  at  or  near  the  time  of  the  exe- 
cution of  the  will,  is  entitled  to  more  weisrht  than 
the  opinions  of  witnesses  based  upon  the  erratic 
conduct  and  eccentricities  of  the  party  of  whom 
they  speak.  Ward  v.  Brown  (W.  Va.).  44  S.  B.  Rep. 
488;  Temple  v.  Temple.  1  Hen.  AM.  476;  Mercer  y. 
Kelso.  4  Oratt  106. 

8.  Failurb  of  Memory  as  Evidence  of  Incapao- 
itt.— It  is  essential  to  the  makinff  of  a  valid  will  that 
the  testator  shall,  at  the  time  of  its  execution,  be  of 
disposing  mind  and  memory.  Failure  of  memory, 
if  the  Jury  and  it  to  have  existed,  may  be  considered 
in  connection  with  all  the  other  facu  and  circum- 
stances of  the  case  in  determinlnff  the  testator's 
capacity,  and  should  have  such  welffht  as  the  Jury, 
in  the  exercise  of  their  sound  Judgrment  and  dis- 
cretion, may  think  it  entitled  to.  Dalufferfleld  Will 
Case  (Cir.  Ct.  Alexandria).  5  Va.  Law  Refir.  149. 

In  the  Dainffeirfleld  Will  Case  (Cir.  Ct  Alexandria), 
5  Va.  Law  Reg*.  149.  the  following  instruction  was 
riven:  "If  the  Jury  shall  believe  from  the  evidence 
that  the  testatrix,  in  sifirninfir  her  first  name,  spelled 
it  one  way  up  to  October,  1895.  and  thereafter  in 
siffninfiT  said  first  name  spelled  it  in  another  way, 
they  may  take  that  circumstance  into  considera- 
tion in  determinlnff  the  question  of  the  impairment 
or  loss  of  memory  of  the  testatrix,  and  her  capacity 
to  execute  the  will  in  Issue." 

In  the  Dainfirerfield  Will  Case  (Cir.  Ct  Alexandria), 
5  Va.  Law  Reg.  149.  the  followinsr  instruction  was 
flrr anted:  If  the  Jury  shall  believe  from  the  evi- 
dence and  the  said  will  itself  that  the  testatrix 
misnamed  certain  of  her  flrrandchlldren,  whose 
names  had  been  well  and  familiarly  known  to  her, 
ttaey  may  take  such  fact  into  consideration  and  srive 
It  such  weifiThtas  they  may  think  proper  in  consid- 
erinff  the  question  of  the  capacity  of  the  testatrix. 

0.  ADMisRiBiLrrr  of  Record  of  Inquisition  of 
Lttnacy.— The  record  of  an  inquisition  dslunatico 
iru^irendo  is  admissible  on  the  trial  of  an  issue 
devastavit  velnon:  but  it  was  not  error  to  refuse  to 
permit  to  be  read  such  portion  of  the  order  of 
adjudication  as  instructed  the  committee  appointed 
as  to  the  scope  of  his  duties.  Kerr  v.  Lunsford,  31 
W.  Va.  669.  8  S.  E.  Rep.  498. 

10.  Opinion  Testimony. 

a.  Opinions  of  Subtcribing  Witnessfs.— The  evidence 
of  witnesses  who  were  present  at  the  execution  of 
the  will  Is  entitled  to  peculiar  weight  and  especially 
is  this  the  case  with  attesting  witnesses.  Kerr  v. 
Lunsford,  81  W.  Va.  669,  8  S.  E.  Rep.  493;  Nicholas 
▼.  Kershner,  20  W.  Va.  261;  Jarrett  v.  Jarrett  11 
W.  Va.  684. 

The  attesting  witnesses  to  a  will  are  regarded  in 
law  as  placed  around  the  testator  to  sruard  asrainst 
fraud,  and  to  ascertain  and  Judge  of  his  capacity, 
and  their  testimony  is  entitled  to  peculiar  weight. 
Dalngerfleld  Will  Case  (Cir.  Ct  Alexandria),  6  Va. 
Law  Reg*.  149. 

Great  weig'ht  is  attached  to  what  subscribing 
-witnesses  may  have  to  say  concerning  the  testator's 
apparent  mental  condition,  and  all  the  circum- 
stances surrounding  the  execution  of  the  will. 
Shouler  on  Wills.  1 178:  Martin  v.  Thayer,  87  W.  Va. 
38.  16  S.  E.  Rep.  489. 

The  statement  of  a  subscribing  witness  that  the 
testator  knew  what  he  was  about  is  not  sufllcient 
where  the  evidence  shows  that  the  testator  did  not 
recosrtilze  any  one  and  was  unconscious.  Chappell 
▼.  Trent  90  Va.  849.  19  S.  E.  Rep.  814. 

b.  Opinions  of  Fhyndans.—The  opinion  of  a  witness 
as  to  the  testator's  mental  soundness  depends  for 


its  weight  on  the  capacity  of  the  witness  and  his 
opportunity  to  Judge.  Physicians  are  considered 
as  occupying  a  high  grade  on  such  questions,  both 
because  they  are  generally  men  of  cultivated  minds 
and  observation,  and  because,  from  the  course 
of  their  education  and  pursuits,  they  are  sup- 
posed to  have  turned  their  attention  more  par- 
ticularly to  such  subjects  and  therefore  to  be  able 
to  discriminate  more  accurately:  especially  a 
physician  who  has  attended  the  patient  through 
the  disease  which  is  supposed  to  have  disabled  his 
mind.  Burton  V.  Scott  8  Rand.  199;  Parramore  v. 
Taylor.  11  Gratt  2»;  Simmerman  v.  Songer.  29 
Gratt9:  Cheatham  v.  Hatcher,  SO  Gratt  56,  82  Am. 
Rep.  660:  MontaflTue  v.  Allan.  78  Va.  592,  49  Am.  Rep. 
884:  Shacklett  v.  Roller.  97  Va.  689. 84  S.  E.  Rep.  492: 
Jarrett  V.  Jarrett  11  W.  Va.  588:  Nicholas  v.  Kersh- 
ner. 20  W.  Va.  251:  Kerr  v.  Lunsford.  81  W.  Va. 
660.  8  S.  E.  Rep.  408, 1  L.  R.  A.  668. 

Evidence  of  physicians  as  to  testamentary  ca- 
pacity is  entitled  to  g'reater  weight  than  that  of 
nonprofessional  persons,  provided  they  have  had 
personal  observation  and  knowledge  of  the  person 
whose  mental  capacity  is  in  question:  otherwise 
It  is  not  Ward  v.  Brown  (W.  Va.),  44  S.  E.  Rep.  488. 

Expert  testimony,  except  under  special  circum- 
stances, is  entitled  to  only  such  weight  as  the  Jury 
may  deem  it  entitled  when  viewed  in  connection 
with  all  the  evidence  and  circumstances:  and  it  is 
error  to  instruct  the  Jury  that  the  evidence  of 
physicians  testifying  as  experts  only,  on  the  trial 
of  an  issue  dttisavit  vel  non,  is  entitled  to  great 
weififht    Ward  v.  Brown  (W.  Va.),  44  S.  E.  Rep.  488. 

It  is  error  to  classify  witnesses  in  respect  to  the 
weiffht  and  value  of  their  evidence  by  an  instruc- 
tion to  the  Jury,  unless  the  classification  is  based 
upon  a  well-defined  distinction  as  to  the  opportuni- 
ties and  powers  of  the  witnesses  to  know  the  truth. 
Ward  V.  Brown  (W.  Va.),  44  S.  E.  Rep.  488. 

The  court  having  properly  instructed  the  Jury 
that  the  testimony  of  physicians,  especially  those 
who  attended  the  testator  during'  the  time  it  was 
charged  that  he  was  of  unsound  mind,  is  entitled  to 
g'reatweifirht  it  is  Improper  to  single  out  one  wit- 
ness, though  he  was  the  family  physician,  and 
instruct  that  his  evidence  is  entitled  to  srreat  weight. 
Kerr  v.  Lunsford.  81  W.  Va.  659.  8  S.  E.  Rep.  498.  2  L. 
R.  A.  66& 

Testamentary  capacity  is  not  established  bv  the 
opinion  of  the  attending  physician  alone  that  the  tes- 
tator was  mentally  competent  when  he  executed  the 
will,  where  there  are  numerous  facts  at  and  before 
its  execution  tending  to  show  the  contrary  and  where 
such  physician '8  testimony  Is  Itself  inconsistent,  and 
he  states  that  he  is  in  doubt  as  to  what  constitutes 
mental  competency,  and  would  rather  state  the  cir- 
cumstances, and  such  circumstances  as  stated  by 
him  indicate  lack  of  a  sound  disposing-  mind  and 
memory.  Chappell  v.  Trent  90  Va.  850,  19  S.  E.  Rep. 
314. 

The  opinion  of  medical  experts,  founded  on  testi- 
mony already  In  the  case,  can  only  be  given  on  a 
hypothetical  case;  and  the  hj'pothesis  must  be 
clearly  stated,  so  that  the  Jury  may  know  with  cer- 
tainty upon  precisely  what  state  of  assumed  facts 
the  expert  bases  his  opinion.  In  putting  hypotheti- 
cal questions  to  expert  witnesses,  counsel  may  as- 
sume facts  In  accordance  with  their  theory  of  them: 
It  Is  not  essential  that  counsel  should  state  the  facts 
as  they  exist,  but  the  hypothesis  should  be  based  on 
a  state  of  facts  which  the  evidence  In  the  cause 
tends  to  prove.  Kerr  v.  Lunsford,  31  W.  Va.  659.  8  S. 
E.  Rep.  493.  2  L.  R.  A.  668. 

When  a  medical  expert  is  asked  to  give  his  pro- 
fessional opinion  to  a  Jury,  not  upon  matters  within 
his  own  knowledge,  but  upon  a  hypothetical  c^^"^ 
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founded  upon  the  testimony  of  witnesses  previously 
examined  In  the  case,  the  questions  to  him  must  be 
so  shaped  as  to  srlTe  him  no  occasion  to  mentally 
draw  his  conclusion  from  the  whole  evidence,  or  a 
part  thereof,  and  from  these  conclusions,  so  drawn, 
express  his  opinion,  or  to  decide  as  to  the  weight  of 
evidence,  or  the  credibility  of  witnesses,  and  his 
answers  must  be  such  as  not  to  involve  any  such 
conclusion  so  drawn,  or  any  opinion  of  the  expert 
as  to  the  weight  of  the  evidence,  or  the  credibility 
of  witnesses.  Kerr  v.  Lunsford,  31  W.  Va.  680.  8  S. 
E.  Rep.  403.  2  L.  R.  A.  668. 

Where,  on  the  trial  of  an  issue  devUavit  vel  non.  a 
medical  expert  was  permitted  to  answer  two  im- 
proper hypothetical  questions,  which  he  did,  fully 
coverinff  the  whole  case,  and  the  court  refused  to 
permit  him  to  answer  two  proper  hypothetical  ques- 
tions which  embrace  no  more  than  the  two  he  was 
permitted  to  answer,  the  party  who  was  thus  de- 
prived of  havinff  his  proper  hypothetical  questions 
answered  was  not,  and  could  not  have  been,  preju- 
diced by  the  error:  and  for  such  error  the  appellate 
court  will  not  reverse  the  decree  and  set  aside  the 
verdict.  Kerr  v.  Lunsford,  31  W.  Va.  660,  8  S.  E.  Rep. 
408.  2  L.  R.  A.  668. 

c.  Opinions  of  Other  Pertont.— The  opinions  of  wit- 
nesses lonff  acquainted  with  the  testatrix,  as  to  her 
mental  incapacity  and  incompetency  on  account 
of  bodily  infirmity  and  duress,  are  admissible 
as  evidence  in  a  suit  to  set  aside  the  will,  though 
they  be  not  subscribing  witnesses.  Whltelaw  v. 
Sims,  00  Va.  688. 10  S.  £.  Rep.  118;  Younsr  v.  Barner, 
27  Qratt  103. 

The  opinions  of  witnesses  not  experts  are  entitled 
to  little  or  no  resrard,  unless  they  are  supported  by 
good,  reasons  founded  on  facts  which  warrant  them, 
If  the  reasons  and  facts  upon  which  they  are 
founded  are  frivolous,  the  opinions  of  such  wit- 
nesses are  worth  little  or  nothinsr*  Nicholas  v. 
Kershner.  20  W.  Va.  281 :  Kerr  v.  Lunsford.  81  W. 
Va.  660.  8  S.  E.  Rep.  403,  2  L.  R.  A.  668;  Ward  v.  Brown 
(W.  Va.),  44  S.  E.  Rep.  488. 

Where  the  mental  capacity  of  a  party  to  make  a 
win,  deed  or  other  Instrument  is  under  considera- 
tion, the  testimony  of  witnesses  present  at  the 
factum  and  the  written  acts  of  the  party  attestinfir 
his  capacity  are  entitled  to  far  more  weight  than 
the  opinion  of  witnesses  based  upon  the  eratlc  con- 
duct and  eccentricities  of  the  party  of  whom  they 
speak.  Beverley  v.  Walden,  20 Qratt.  147:  Mercer  v. 
Kelso,  4  GratL  106:  Temple  v.  Temple,  1  Hen.  &  M.  476; 
Ward  V.  Brown  (W.  Va.),  44  S.  E.  Rep.  48& 

The  testimony  of  a  tailor  of  whom  the  testator, 
after  makinir  the  will,  purchased  clothes,  is  admis- 
sible as  to  his  opinion  of  the  testator's  mental  con- 
dition at  the  time.  Kerrv.  Lunsford,  81  W.  Va.  650, 
8  S.  E.  Rep.  403. 

VII.  WHO  MAY  BB  DBVI5BBS  OR  LBOATBBS. 

It  appears  that  property  may  be  devised  to  any 
person  who  is  definitely  ascertained.  But  where 
the  devisee  Is  an  alien  enemy,  or  a  corporation  not 
empowered  by  its  charter  to  acquire  and  hold 
lands,  the  lands  are  liable  to  be  forfeited  to  the 
commonwealth,  the  devisee  not  beingr  able  to  hold, 
althoufirh  capable  to  take,  and  in  case  of  a  devise  to 
one  laboring"  under  a  disability,  as  of  Infancy,  In- 
sanity or  coverture,  the  devisee  may  disclaim,  after 
the  removal  of  the  disability.  2  Min.  Inst.  (4th  Ed.) 
1001.  See  Bryan  v.  Hyre.  1  Rob.  04:  Pack  v.  Shankliu, 
43  W.  Va.  act,  27  S.  E.  Rep.  880.  For  a  discussion  of 
the  subject  of  who  may  be  devisees  or  legatees,  see 
monographic  note  on  "Legacies  and  Devises" 
appended  to  Early  v.  Early,  GUm.  124. 

Both  the  thing  given  and  the  person  to  whom  it  is 
flriven  must,  in  testamentary  dispositions  of  prop- 


erty, be  set  forth  with  sufficient  certainty.  Pack  ▼. 
Shanklin.  48  W.  ya.  804,  27  S.  E.  Rep.  880. 

A  devise  of  personal  and  real  estate  to  A.  subject 
to  the  support  of  C,  according  to  her  condition  in 
life,  is  not  void  for  uncertainty  as  to  quantity  for  the 
reason  that  that  is  certain  which  may  be  made  cer- 
tain. Cresap  v.  Cresap,  84  W.  Va.  810, 12  S.  E.  Rep. 
687. 

A  will  purporting*  to  devise  a  tract  of  land  In  flren- 
eral  terms,  but  which  contains  no  specific  descrip- 
tion and  no  fixed  boundaries,  is  insufficient  to  con- 
stitute a  link  in  the  title  to  such  devisee  as  against 
one  in  possession  of  a  portion  only  of  such  tract, 
and  claiming-  the  same  adversely.  Blakey  ▼. 
Morris,  80  Va.  717. 17  S.  E.  Rep.  126. 

When  a  foreign  corporation  is  improperly  de- 
scribed in  the  will,  the  bequest  will  not  fall.  If  it 
be  clearly  shown  by  proper  proof  what  corporation 
was  meant  by  the  description.  University  ▼. 
Tucker,  81 W.  Va.  621,  8  S.  E.  Rep.  410. 

If  a  trust  is  created  by  a  will,  but  the  beneficiary 
is  not  disclosed  or  cannot  be  discovered  from  the 
will  itself,  the  trustee  holds  the  devise  or  bequest 
for  the  benefit  of  the  heirs  or  distributees  of  the 
testator.    Sims  v.  Sims,  04  Va.  860,  27  S.  E.  Rep.  486. 

A  devise  to  two  trustees,  or  to  "the  survivor  of 
them  or  to  whomsoever  they  may  select  in  case  of 
their  death,  in  trust  for  the  benefit  of  the  New 
Jerusalem  Church  (Swedenborgian)  as  they  shall 
deem  best"  is  too  vasrue  and  indefinite  to  be  en- 
forced by  a  court  of  equity,  and  is  therefore  void. 
There  is  nothincr  either  in  the  will,  or  In  the  ex- 
trinsic evidence,  which  shows  that  the  claimant 
corporation,  "The  General  Convention  of  the  New 
Jerusalem  in  United  States  of  America,"  was  in- 
tended to  be  either  the  beneficiary,  or  the  agency 
by  which  it  Was  to  be  administered.  Flfield  v.  Van 
Wyck.  04  Va.  667.  27  S.  E.  Rep.  446.  See  monoflrraphlc 
note  ort  "Charities**  appended  to  Kelly  ▼.  Love,  20 
Grattl24:  "Church  Property*'  appended  to  Brooke 
V.  Shacklett.  18  Gratt  801. 

A  devise  to  a  married  woman,  since  May  1,  1888. 
for  her  sole  and  separate  use,  restraininff  her  power 
to  alien  and  encumber,  creates  in  the  devisee*  an 
equitable  separate  estate:  and  her  powers  over  the 
estate  are  measured  and  controlled  by  the  provi- 
sions of  the  will.  Dezendorf  v.  Humphreys,  06  Va. 
478.  88  S.  E.  Rep.  880,  8  Va.  Law  Reg.  708. 

VIII.  WHAT  MAY  BB  DEVISED  OR   BBQUBATHBD. 

Present  Statutory  Provision.— A  competent  testa- 
tor may  by  his  will  dispose  of  any  estate  to  which 
he  may  be  entitled  at  his  death,  and  which,  if  not  so 
disposed  of,  would  devolve  upon  his  heirs,  personal 
representatives,  or  next  of  kin.  This  power,  under 
the  present  statutes  in  Virerinia  and  West  Virgrlnia, 
extends  to  any  estate,  ricrht  or  interest  to  which 
the  testator  may  be  entitled  at  his  death,  notwith- 
standing he  may  become  so  entitled  subsequently  to 
the  execution  of  the  will.  Va.  Code  1887,  $  512  ;  W. 
Va.  Code  1887.  $  2512:  W.  Va.  Code  1800,  ch.  T71,  $  1. 
p.  705 :  2  Min.  Inst  (4th  Ed.)  1001. 

Future  and  Continirent  Interests— Possibility  of  Re. 
verier.— It  by  no  means  follows  that  because  an 
estate  is  conting-ent,  it  is  non  transmissible ;  for 
many  contingent  executory  interests  are  transmia- 
slble  by  descent,  and,  if  so.  they  are  alienable  by 
will.  The  criterion  by  which  to  determine  whether 
an  estate  is  devisable  is,  is  it  descendible.  Carney  ▼. 
Kain,  40  W.  Va.  758,  23  S.  E.  Rep.  650.  See  Underhlll 
on  Wills,  S  47  :  2  Min.  Inst.  (4th  Ed.)  421. 

Where  a  testator  devises  land  in  fee  in  trust  for 
persons  who  are  unborn,  the  possibility  of  a  result- 
ing trust  exists  in  favor  of  his  heirs  until  such  per- 
sons are  born.  The  same  principle  is  applicable 
where  the  trust  created  is  invalid,  or  there  remains 
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a  aurplns  after  the  trust  is  executed.  And  this  pos* 
Bibillty  of  a  resultiufir  trust  In  favor  of  the  heirs  of 
the  testator,  being-  coupled  with  an  interest,  is  de- 
scendible and  also  devisable  by  the  heirs  by  a  will 
flroinff  into  effect  after  the  death  of  the  testator,  but 
not  during  his  lifetime.  Underhill  on  Wills,  S  49, 
cltinar  Carney  v.  Kain,  40  W.  Va.  758,  28  S.  E.  Rep.  660. 
In  support  of  the  proposition  that  a  resultinfir  trust 
contingrent  upon  the  failure  of  issue  of  certain  speci- 
fied persons  is  devisable,  see  Pasre  on  Wills,  fi  145. 
citinff  Carney  v.  Kain,  supra. 

A  mere  possibility  of  reverter  is  devisable  and 
passes^  under  a  g-eneral  or  residuary  devise  of  the 
estate  of  the  crrantor.  Underhill  on  Wills,  I  47,  cit- 
ing Watts  V.  Cole,  2  Leigh  653. 

Slaves  to  Which  Wife  Is  Botitlcd  Id  Remaioder  of 
Reversion.— A  husband  dying  in  the  lifetime  of  his 
wife  has  no  right  to  bequeath  away  slaves,  to  which 
she  is  entitled  in  remainder  or  reversion,  the  partic- 
ular estate  not  having  expired.  Upshaw  v.  Upshaw, 
2  Hen.  &  M.  881 :  Taylor  v.  Yarbrough.  18  Gratt  188. 
In  such  case,  however,  if  the  husband  does  be- 
queath such  slaves  away  from  the  wife,  and  devises 
other  property  to  her  for  life  with  remainder  over 
to  other  persons  in  fee  simple,  and  she  takes  posses- 
sion of  the  estate  devised  to  her  by  him,  holds  it  for 
many  years,  and  then  disposes  of  part  of  it  to  those 
entitled  In  remainder,  in  consideration  of  their 
enlar^ng-  her  Interest  in  the  residue  to  a  fee  sim- 
ple ;  she  thereby  makes  her  election  to  accept  the 
provision  made  for  her  in  the  will,  and  precludes 
herself  from  holding  the  slaves  also.  The  circum- 
stances together  with  her  taking  possession  of  the 
slaves,  being*  sufflclent  evidence  of  her  haviufir  such 
knowledge  of  the  two  funds  as  is  requisite  to  make 
such  election  obligatory.  Upshaw  v.  Upshaw,  2 
Hen.  &  M.  381. 

Wife's  Chattels  Real.— A  husband  cannot  dispose  of 
Ills  wife's  chattels  real  by  will.  Such  a  disposition 
will  not  prevail  acrainst  her  rlg-ht  by  survivorship, 
for,  as  this  takes  effect  immediately  upon  his  death. 
It  takes  precedence  of  the  bequest  in  the  will,  which 
cannot  takeoff ect  until  after  his  death. .  Harcum  v. 
Hndnall.  14  Gratt  384.  See  Henry  v.  Graves,  16 
Oratt  244. 

Rl^rht  to  Custody  of  Child.— A  mother  cannot,  by 
will,  dispose  of  or  defeat  the  natural  rig-ht  which 
the  father  enjoys  to  the  custody  of  their  child,  and 
the  duty  which  nature  imposes  upon  him  to  rear 
and  support  it.  but  where  such  disposition  has  been 
made  by  the  mother,  and  acquiesced  in  for  years  by 
the  father,  and  the  affections  of  the  child  and  the 
person  into  whose  custody  it  has  been  committed 
have  been  mutually  eufirared,  and  the  child  is  well 
cared  for,  the  father  cannot  reclaim  possession  un- 
less he  can  show  that  the  change  of  custody  will  be 
materially  to  the  interest  of  the  infant.  He  misrht 
liave  asserted  his  risrht  as  father  to  the  custody  of 
bis  child  on  the  death  of  his  wife,  but  not  after  such 
lapse  of  time  and  acquiescence  on  his  part.  String- 
f  eUow  V.  Somerville,  05  Va.  701,  SO  S.  £.  Rep.  686,  40 
r..  R.  A.  628. 

AiGome  from  Trust  Fund.- Where  a  testator  devised 
a  certain  share  of  his  estate  to  his  son  and  wife  for 
a.  home  for  their  family,  to  be  divided  among  their 
^descendants  at  the  death  of  the  last  survivor,  a 
dausrhter  of  such  son.  though  taking-  a  vested  re- 
mainder on  the  testator's  death,  could  not  pass  by 
^will  any  interest  in  the  income  accrulnsr  on  the 
trnstfund;  her  mother  still  livinfir  at  the  time  of 
sach  daug-hter's  decease.  Neilson  v.  Brett,  09  Va. 
«78,  40  S.  E.  Rep.  32. 

l^ods  Held  Adversely.— A  mere  right  of  entry  is 
devisable  in  Virtrinia.  Actual  possession  or  seizin 
of  the  land  is  not  now  required  to  be  in  the  testator: 
and  he  may  devise  real  property  of  which  he  is  dis- 


seised at  the  date  of  his  death,  and  his  devisee  may 
brinff  ejectment  to  recover  possession.  Underhill 
on  Wills,  i  46.  citlnfiT  Watts  v.  Cole,  2  Leigh  653;  Hyer 
V.  Shobe,  2  Munf.  200.  In  support  of  the  proposition 
that  a  testator  may  now  devise  all  the  Interest  that 
he  possesses  in  land  of  which  he  is  disseised,  see 
also,  Pacre  on  Wills.  S  144.  citing  Watts  v.  Cole,  2 
Leiffh  658. 

But  the  rule,  in  the  absence  of  statute,  according- 
to  the  early  cases  following  the  Ensrlish  rule,  was 
that  land  of  which  the  testator  was  disseised  could 
not  be  devised,  except  to  that  person  by  name  who 
held  adversely,  in  which  case  the  devise  to  him 
operated  as  a  release.  Underhill  on  Wills,  I  46, 
citing'  Watts  V.  Cole,  2  Leig-h  658. 

Hence  a  testator  who  died  before  the  statute  of 
1786  took  effect,  could  not  devise  a  tract  of  land  of 
which  he  was  actually  disseised  when  he  made  his 
will  and  at  the  time  of  his  death.  Davis  v.  Martin, 
8  Munf.  285. 

And  if  A  be  tenant  of  the  freehold  and  B  tor- 
tiously  enter  upon  and  turn  the  sub-tenant  of  A  out 
of  possession,  clalmlnsr  the  land  as  his  absolute 
property:  and  he,  or  those  claiming  under  him, 
continue  to  hold  the  same  by  actual  adverse  pos- 
session until  the  death  of  A,  this  is  an  actual  dis- 
seisin of  A,  so  that  (in  such  a  case  before  the  statute 
of  1785)  he  could  not,  for  the  purpose  of  being  en- 
abled to  devise  the  land,  elect  to  consider  himself 
as  not  disseised.    Davis  v.  Martin.  8  Munf.  285. 

Personalty  Not  In  Testator's  Possession.— The  owner 
of  a  specific  article  of  personal  property  may  be- 
queath it  by  his  will,  although  he  may  be  out  of 
possession  at  the  time  of  his  death.  The  property 
will  pass  by  the  will  as  in  other  cases,  on  the  exec- 
utor's givincr  his  assent;  which  assent  is  only  a 
perfecting  act,  for  the  security  of  the  executor. 
The  assent  being  once  sriven.  the  legatee  is  the  com- 
plete owner  and  may  sue  in  his  own  name,  upon  the 
same  principle  as  if  he  were  a  devisee  of  lands  of 
which  the  testator  was  out  of  possession  at  the  time 
of  his  death.    Smith  v.  Townes,  4  Munf.  191. 

After-Acquired  Realty— Common-Law  Rule.— In  de- 
vises of  realty  it  was  settled,  at  common  law.  that 
a  will  could  operate  only  upon  the  land  owned  by 
the  testator  at  the  time  he  executed  the  will,  and 
that  after-acquired  property  could  not  pass.  2  Min. 
Inst  (4th  Ed.)  1001:  Raines  v.  Barker.  18  Gratt  128. 

5ame— Early  SUtute.— By  the  Virginia  statute  of 
1785  it  was  provided,  "that  every  person  *  *  * 
shall  have  power  *  *  *  to  devise  all  the  estate 
*  *  *  which  he  hath,  or  at  the  time  of  his  death 
shall  have,  of,  in,  or  to  lands,*'  etc.  But  the  courts 
held  that  this  act  only  gave  a  power  to  devise  after- 
acquired  lands,  leaving  it  to  the  discretion  of  the 
testator  to  dispose  of  them  or  not:  that  in  order  to 
produce  that  effect  there  should  be  something  indl- 
catinff  an  intention  to  exercise  the  power,  and  that 
where  there  was  nothing  in  the  language  of  the  will 
to  show  that  the  testator  evidently  contemplated  a 
disposition  of  his  after-acquired  lands,  a  devise  of 
his  lands  should  be  held  to  refer  to  the  lands  owned 
by  him  at  the  date  of  the  will.  Allen  v.  Harrison,  3 
Call  289:  Raines  v.  Barker,  13  Gratt  128.  67  Am.  Dec. 
768:  Gibson  v.  Carrell,  13  Gratt  186.  See  also.  Tur- 
pln  V.  Turpln,  1  Wash.  75;  Da  vies  v.  Miller,  1  Call  127. 

After-acquired  lands  are  not  within  the  clause 
"with  every  article  of  property  belong-in  g  to  me, 
excepting  the  wearing  apparel."  annexed  to  a  di- 
rection in  a  will,  under  the  Vlrsrinia  statute  of  1785, 
to  sell  certain  specific  tracts  of  land  and  shares  of 
stock,  "with  all  my  household  and  kitchen  fur- 
niture, all  of  my  stocks  of  all  kinds,  plantation  tools 
and  implements."  Raines  v.  Barker,  13  Gratt  128. 
67  Am.  Dec.  762. 

After-acquired  lands  do  not  pass  by  the  words 
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"balance  of  my  estate,"  In  a  will  under  tbe  Virffinia 
statute  of  1786.  Raines  v.  Barker.  IS  Gratt.  128,  67 
Am.  Dec.  76S. 

After-acquired  lands  do  not  pass  by  tbe  words 
"all  the  balance  of  my  property  of  every  descrip- 
tion, real  and  personal."  in  a  will  under  the  Virginia 
statute  of  1786.    Gibson  v.  Carrell.  18  Gratt  186. 

In  1789  a  testator  devised  certain  lands  which  he 
had  possession  of.  but  did  not  own.  He  afterwards 
acquired  the  land.  Held,  that  the  devise  was  valid 
under  the  statute  of  1786.  Turpin  v.  Turpin,  Wythe 
187. 

The  addition  of  a  codicil  to  a  will  Is  not  sufficient 
to  operate  as  a  devise  of  lands  purchased  by  the 
testator  between  the  date  of  the  will  and  the  date 
of  the  codicil:  there  belncr  no  words  in  the  codicil 
indicatlnff  such  to  be  the  intention  of  the  testator. 
Kendall  v.  Kendall.  6  Munf.  278. 

Same— Present  Statute.— Under  the  present  statute, 
any  estate,  rifirht  or  Interest  Is  devisable  to  which 
the  testator  may  be  entitled  at  his  death,  notwith- 
standiufiT  he  may  become  so  entitled  subsequently  to 
theexecutionof  the  will,  a  will  beinff  declared  by 
statute,  with  reference  to  the  real  as  well  as  the 
personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  Inten- 
tion shall  appear  by  the  will.  Va.  Code  1887,  S  2812: 
W.  Va.  Ck)de  1889,  ch.  771,  S 1.  P.  705;  2  Min.  Inst  (4th 
Ed.)  1001. 

Where  a  testator  bequeathes  and  devises  all  of  his 
property,  both  real  and  personal,  after  the  death 
of  his  widow,  to  his  children,  and  at  the  time  of  the 
makinff  of  the  will  he  owns  certain  real  estate  but 
before  his  death  acquires  additional  land,  the 
after-acquired  real  estate  passes  to  the  devisees. 
Deariuff  v.  Selvey,  60  W.  Va.  4,  40  S.  E.  Rep. 
478. 

Same— Present  Statute  Not  Applicable  to  Will  Not 
Previously  Made.-The  Virsrinia  statute  of  1849  (now 
Va.  Code  1887,12612)  does  not  apply  to  a  will  pre- 
viously made,  so  as  to  determine  its  validity  or 
effect  though  the  testator  died  after  that  statute  was 
enacted,  such  wills  beinflr  expressly  excepted  from 
its  operation.  Raines  v.  Barker,  13  Gratt  128, 07  Am. 
Dec.  762. 

After-Acquired  Personalty.— A  will  of  personalty 
was  always  understood  at  common  law  to  speak  as 
of  the  death  of  the  testator,  and  therefore  even  at 
common  law  personal  property  misrht  be  disposed 
of  by  a  will  executed  before  the  testator  became  the 
owner  thereof.  Allen  v.  Harrison,  3  Call  289;  Tur- 
pin V.  Turpin,  Wytlje  187;  Raines  v.  Barker,  ISGratt 
128, 67  Am.  Dec.  762. 

It  is  a  well-established  rule  of  the  common  law 
that  while  no  remainder  can  be  limited  after  a  lim- 
itation in  fee,  yet  two  contlDfirent  fees,  by  way  of 
remainder,  may  be  limited  as  substitutes  or  alterna- 
tives, one  for  the  other,  the  latter  to  take  effect  in 
case  the  prior  one  should  fall  to  vest  in  interest 
and  is  immediately  avoided  if  the  first  does  vest  in 
interest  Walker  v.  Lewis,  90  V a.  578,  19  S.  E.  Rep. 
268:  1  Lom.  Dig.  417:  2  Min.  Inst  (4th  Ed.)  395;  Cooper 
V.  Hepburn,  15  Gratt  561,  569. 

IX.  UNDUE  INFLUENCB  AND  MI3TAKB. 

A.  WHAT  CONSTITUTES  UNDUE  INFLUENCE. 
—Undue  Influence  is  any  means  employed  upon 
and  with  the  testator  which,  under  the  circum- 
stances and  conditions  by  which  the  testator  was 
surrounded,  he  could  not  well  resist  and  which 
controlled  his  volition  and  Induced  him  to  do  what 
otherwise  he  would  not  have  done.  Chappell  v. 
Trent  90  Va.  849,  19  S.  E.  Rep.  814. 

The  influence  to  vitiate  a  will  must  amount  to 
force  and   coercion,   destroyiufir  free  atrency.    It 


must  not  be  the  Influence  of  affection  and  attach- 
ment It  must  not  l)e  the  mere  desire  of  gratif yinsr 
the  wishes  of  another,  for  that  would  be  a  very 
strong  ground  in  support  of  a  testamentary  act 
Moreover,  there  must  be  proof  that  the  act  was  ob- 
tained by  this  coercion,  by  importunity  whicb 
could  not  be  resisted :  that  it  was  done  merely  for  the 
sake  of  peace,  so  that  the  motive  was  tantamount 
to  force  and  fear.  Jarman  on  Wills.  29;  Parra- 
more  v.  Taylor,  11  Gratt  220:  Simmerman  v.  Songer. 
29  Gratt  24;  Hartman  v.  Strlckler. 82  Va.  225;  Carter 
V.  Carter.  82  Va.  641:  Orr  v.  Pennington.  «3Va.  278. 
24  S.  E.  Rep.  928;  Forney  v.  Ferrell.  4  W.  Va.  729. 
See  Davis  v.  Strange.  86  Va.  708.  11  S.  E.  Rep.  406.  d 
L.  R.  A.  261. 

To  make  a  good  will  a  man  must  be  a  free  agent, 
but  all  influences  are  not  unlawful;  appeals  to  the 
affections  or  ties  of  kindred,  to  gratitude  for  past 
services,  or  pity  for  future  destitution,  or  the  like, 
are  all  legitimate,  and  may  be  fairly  urged  on  a 
testator.  On  the  other  hand,  pressure  of  whatever 
character,  if  so  exerted  as  to  overpower  the  voli- 
tion without  CQUvincing  the  judgment  is  aspeciea 
of  restraint  under  which  no  valid  will  can  be  made. 
Importunity  which  the  testator  has  not  the  will  or 
strength  to  resist  and  to  which  he  yields  for  peace 
and  quiet  if  carried  to  a  degree  in  which  the  testa- 
tor's Judgment  discretion,  or  wish  is  overborne. 
will  constitute  undue  influence,  though  no  force  is 
used  or  threatened.  In  other  words,  his  will  must 
be  the  offspring  of  his  own  volition,  and  not  the 
record  of  the  wishes  and  desires  of  some  one  else: 
and  in  considering  whether  the  testator*s  free 
volition  had  been  overborne  or  controlled,  the  jury 
must  consider  his  age.  his  physical  and  mental 
condition,  and  all  the  circumstances  surroundlng^ 
the  testator.  Chappell  v.  Trent  90  Va.  849,  19  S.  E. 
Rep.  314.  See  instructions  in  Dainger field  Will  Case 
(Cir.  Ct  Alexandria).  6  Va.  Law  Reg.  149. 

If  the  provisions  of  the  will  were  induced  by  the 
extreme  kindness  and  attention  to  the  testator  on 
the  part  of  the  principal  devisees,  that  will  not  con- 
stitute undue  influence  which  will  invalidate  the 
will.  Kerr  v.  Lunsford.  81  W.  Va.  669.  8  S.  E.  Rep. 
493. 

A  competent  testator  may  give  his  property  to- 
whom  he  pleases,  and  the  kindness  and  attention 
of  those  who  are  recipients  of  his  bounty,  however 
extreme  that  kindness  and  attention  may  have 
been,  cannot  be  regarded  as  "undue  influence" 
exerted  upon  the  testator.  It  would  show  a 
greater  reason  for  making  such  a  will.  It  is  nat> 
ural  that  a  father  should  prefer  a  kind  and 
attentive  child  to  one  who  was  unkind,  thankless 
and  ungrateful.  Nicholas  v.  Kershner,  20  W.  Va- 
267.  See  Forney  v.  Ferrell,  4  W.  Va.  742;  Parramore 
V.  Taylor,  11  Gratt.  220;  Simmerman  v.  Songer. 
29  Gratt  24. 

Persuasion,  entreaty  and  urgency  may  lawfully 
be  carried  far.  so  long  as  the  will  remains  supreme. 
Hartman  v.  Strlckler.  82  Va.  226. 

The  question  as  to  what  is  undue  influence,  sncb 
as  to  overcome  the  will  or  control  the  judgment 
of  a  testator,  largely  depends  upon  the  circum- 
stances of  each  case,  the  chief  of  which  are  the 
dispositions  contained  In  the  will,  the  situation 
of  tbe  testator,  and  his  mental  and  physical  con- 
dition at  the  time  the  will  is  made.  And  the 
better  opinion  seems  to  be  that  whenever  influence 
is  successfully  employed  to  Induce  a  testator  to 
make  a  grossly  unequal  disposition  of  his  prop- 
erty, or  disregard  the  ties  of  blood  without 
sufficient  cause,  it  should  be  viewed  as  illegitimate, 
and  may  be  treated  as  undue.  On  the  other  hand, 
where  the  provisions  of  the  will  accord  with  the 
affections  and  previous  declarations    of   the    tes- 
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tator,  and  are  sucli  as  mifflit  have  been  Justly 
expected,  tbat  Is  persuasive  evidence  both  of 
testamentary  capacity  and  freedom  of  action. 
Hartmanv.  Strlckler,  88  Va.  2»;  Walters  v.  Wal- 
ters. 89  Va.  849.  17  S.  E.  Rep.  515:  Dalnsreraeld  Will 
Case  (Clr.  Ct  Alexandria).  5  Va.  Law  Resr.  149. 

It  is  not  essential  to  the  application  of  the  prin- 
ciple, that  unsoundness  of  mind  on  the  part  of  the 
testator  should  be  shown ;  and  the  question  is  not 
whether  the  testator  knew  what  he  was  doinr,  but 
how  the  intention  was  produced:  and  if  it  appears 
that  it  arose  from  the  controlling  InQuence  of 
force,  imposition,  or  fraud,  that  is  sufficient  ground 
for  setting-  aside  a  wilL  Hartman  v.  Strickler, 
82Va.2S& 

In  Chappell  v.  Trent  90  Va.  849.  19  S.  E.  Rep.  814, 
it  was  held  that,  under  the  peculiar  circumstances 
of  the  case,  an  instruction  that  the  Influence  to 
vitiate  a  will  must  amount  to  force  and  coercion 
destroy! ncr  free  agency,  and  not  the  mere  influence 
of  affection  and  attachment  nor  the  mere  desire 
of  gratifying  another's  wishes,  was  misleading  as 
being  calculated  to  impress  the  Jury  that  only 
physical  force  or  threats  of  personal  violence 
would  be  sufficient  to  vitiate  a  will. 

Anoaot  Varies  with  WeakneM  or  Strength  of  Tes- 
tator's nind.— The  amount  of  undue  influence  suf- 
ficient to  invalidate  a  will  may  vary  with  the 
strength  or  weakness  of  mind  of  the  person  making 
IL  The  influence  which  would  not  subdue  or  con- 
trol  a  mind  unimpaired  by  age,  disease,  or  other 
cause,  might  subdue  or  control  a  mind  thus  im- 
paired, even  though  the  mind  had  not  become  so 
Impaired  as  to  render  the  person  incapable  of  a 
tesumentary  act,  free  from  such  undue  Influence. 
Daingerfleld  Will  Case  (Clr.  Ct.  Alexandria),  5  Va. 
Law  Reg.  149. 

Jury  to  Consider  All  Sarroundiair  Pacts  and  CIrcnnu 
stances.— The  jury,  in  determining  whether  there 
was  undue  influence,  should  consider  the  age  and 
physical  and  mental  condition  of  the  tesutor,  all 
the  circumstances  by  which  he  was  surrounded 
includinir  the  condition,  character,  and  conduct 
of  the  persons  around  him.  his  family  relations, 
the  extent  and  nature  of  his  estate,  and  the  dis- 
positions of  the  will.  Daingerfleld  Will  Case  (Clr. 
CL  Alexandria).  5  Va.  Law  Reg.  149:  Chappell  v. 
Trent,  90  Va.  849.  19  S.  E.  Rep.  314. 

B.  CIRCUMSTANCES  TENDING  TO  SHOW  UN- 
DUE INFLUENCE. 

1.  PHYSICAL  Condition  of  Testator.— Evidence 
of  the  fact  that  when  he  executed  the  will  the 
testator  was  seriously  111,  and  that  he  was  very 
feeble  physically  as  the  result  of  old  age.  in  con- 
nection with  other  facts,  as,  for  example,  that  the 
will  was  drawn  up  by  the  principal  legatee  under 
li.  may  Justify  a  flndlng  that  it  was  procured  by 
undue  influence.  Walters  v.  Walters,  89  Va.  849, 
17  S.  E.  Rep.  515. 

A  will  will  be  set  aside  as  having  been  obtained  by 
undue  influence  where,  at  the  time  of  its  execution, 
the  testator  was  weak,  feeble,  and  nearly  uncon 
scions,  and  it  was  less  the  will  of  the  testator  than 
of  the  attending  physician  who  drew  It,  and  urged 
Its  execution,  and  who  wholly  omitted  his  duty  of 
testing  testator's  mental  capacity  before  taking 
part  in  procuring  its  execution.  Chappell  v.  Trent, 
90  Va.  849,  19  S.  E.  Rep.  SI4. 

When  an  old  man,  eighty-flve  years  old,  of  greatly 
Impaired  health  and  enfeebled  mind,  away  from  his 
next  of  kin,  and  in  the  custody  of  persons  of  no  kin. 
is  induced  to  make  a  will,  giving  to  such  persons 
his  entire  estate,  the  law  requires  that  such  persons 
shall  clearly  prove  that  the  will  was  the  free  and 
voluntary  act  of  the  testator,  and  an  intelligent 
expression  of  his  wishes  respecting  the  disposition  [ 


of  his  property.    Chappell  v.  Trent,  90  Va.  849. 19  S. 
E.  Rep.  314. 

Even  though  the  Jury  may  believe  from  the  evi- 
dence that  the  testatrix  was  mentally  capable  of 
making  a  will,  yet  in  determining  whether  the  will 
in  question  was  procured  by  undue  influence,  the 
Jury  must  consider  any  evidence  showing,  or  tend- 
ing to  show,  that  at  the  time  of  the  execution  of  the 
will  her  faculties  had  become  so  weakened  by  age, 
disease,  or  other  cause,  or  so  perverted  by  morbid 
and  unreasonable  prejudice,  as  to  render  her  more 
subject  to  undue  influence  than  she  would  other« 
wise  have  been.  Instruction  in  Daingerfleld  Will 
Case  (Clr.  Ct  Alexandria).  5  Va.  Law  Reg.  149. 

8.  Pact  That  Will  Was  Written  by  Benefi- 
ciary. -A  will  is  not  invalidated  by  the  mere  fact 
that  it  was  written  by  the  attorney,  agent,  physi- 
cian, priest  or  other  confldential  adviser  of  the  tes- 
tator, who  is  himself  a  beneficiary,  though  such 
relations  between  the  testator  and  beneficiary, 
coupled  with  the  fact  that  the  beneficiary  wrote 
the  win,  ''certainly  engender  suspicion  and  arouse 
the  vigilance  of  the  court  and  Jury,  and  if  unex- 
plained or  repelled,  they  would  annul  the  transac- 
tion."   Montague  v.  Allan.  78  V a.  592. 

If  a  party  writes  or  prepares  a  will  under  which 
he  takes  a  benefit,  that  is  a  circumstance  which 
ought  generally  to  excite  the  suspicion  of  the  courts 
and  calls  upon  It  to  be  vigilant  and  jealous  in  ex- 
amining the  evidence  In  support  of  the  Instrument; 
in  favor  of  which  it  ought  not  to  pronounce  unless 
the  suspicion  is  removed  and  it  Is  Judicially  satis- 
fled  that  the  paper  propounded  does  express  the 
true  will  of  the  deceased.  Rlddell  v.  Johnson.  2^ 
Gratt  152. 

While  the  fact  that  the  draftsihanof  a  will  takea 
a  beneflt  under  It,  imposes  upon  the  court  the  duty 
of  a  careful  scrutiny.  It  does  not  Invalidate  the 
will.  Cheatham  v.  Hatcher,  80  Gratt  56,  32  Am. 
Rep.  050. 

An  unmarried  man  with  a  large  property,  havlng- 
a  large  amount  in  bonds,  employed,  for  the  purpose 
of  preparing  his  will,  an  attorney  who  had  been 
his  counsel  for  years,  in  whom  he  had  great  confi- 
dence, and  for  whom  he  had  a  strong  regard.  By 
his  will  he  gave  most  of  his  estate  to  his  Illegitimate 
children.  He  did  not  then  dispose  of  his  bonds, 
which  were  In  the  attorney's  hands  for  collection. 
Some  months  afterwards  he  sent  for  the  attorney 
to  write  a  codicil  to  his  will,  and  after  some  provi- 
sions as  to  real  estate  among  the  same  parties,  and 
providing  for  the  payment  of  his  debts  and  ex- 
penses of  administration,  and  any  orders  he  might 
draw  upon  the  attorney  in  his  lifetime  out  of  the 
collections  from  the  bonds,  he  gave  whatever  re- 
mained of  the  bonds  in  the  attorney's  hands  at  his 
death  to  the  attorney  absolutely.  The  testator  had 
a  number  of  next  of  kin,  and  among  them  two 
sisters,  but  to  none  of  them  did  he  leave  anything. 
It  was  proved  that  the  testator  was  entirely  com- 
petent to  make  a  will;  that  he  dictated  the  bequest 
in  favor  of  the  attorney  without  any  suggestion 
from  the  attorney  or  any  other  person  and  re- 
peated it;  that  it  was  read  to  him,  and  he  clearly 
understood  it  and  Intended  It  as  it  was  written.  It 
appeared  further  that  he  had  been  on  bad  terms 
with  his  family  for  years  and  had  more  than  once 
expressed  his  determination  that  none  of  them 
should  have  any  of  his  estate.  Held,  that  the 
bequest  to  the  attorney  was  valid.  Rlddell  v.  John- 
son. 26  Gratt  152. 

3.  Fact  That  Will  Is  in  Favor  of  Those  Havino 
Controlling  Influence  over  Testator,— There 
are  few  things  in  which  mankind  more  generally 
agree,  than  in  the  wish  that  their  property  should 
devolve  after  death   on   their    descendants,  anci 
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where  a  will  whlcli  runs  counter  to  this  sentiment 
is  made  In  favor  of  one  who  Is  so  placed  as  to  have 
a  controlling  power  over  the  testator's  mind,  It 
is  not  unreasonable  to  require  him  to  show  that  he 
did  not  hrinfiT  about  a  result  that  would  not  have 
ensued  in  the  normal  course  of  events.  Hartman 
V.  Strlckler.  82  Va.  226. 

The  fact  that  at  the  time  of  the  execution  of  the 
will  the  testator  was  under  the  actual  physical  con- 
trol of  the  beneficiaries  and  that  the  natural  ob- 
jects of  the  testator's  bounty  were  excluded  from 
the  testator's  presence  is  admissible  in  evidence 
and  usually  of  g-reat  weigrht  Evidence  of  such  con- 
duct is  said  to  raise  a  presumption  of  undue  influ- 
ence. Chappell  V.  Trent,  90  Va.  849.  19  S.  E.  Rep.  814. 
Where  the  will  of  an  asred  person  differs  from  his 
previously  expressed  Intention,  and  is  made  In  favor 
of  those  who  stand  in  relations  of  confidence  or  de- 
pendence towards  him.  it  raises  a  violent  presump- 
tion of  fraud  and  undue  influence  which  should  be 
overcome  by  satisfactory  evidence  before  the  will 
Is  admitted  to  probate.  Hartman  v.  Strlckler,  92 
Va.  225;  Whitelaw  v.  Sims.  90Va.  688,  19  S.  E.  Rep. 
113. 

By  his  will,  made  the  nlsrht  before  his  death,  a 
testator  devised  his  three  farms  to  two  of  his  four 
children  for  life,  remainder  to  the  infant  children 
of  one  of  the  two  with  whom  he  lived,  disinheriting 
his  two  other  children— an  ataicted  son  and  daugh- 
ter, with  elffht  helpless  children,  who  had  always 
lived  wholly  on  his  bounty.  A  suit  was  brousrht  to 
set  aside  the  will  on  the  crround  of  fraud.  The  at- 
test! ncr  witnesses  testified  that  the  tesutor  did  not 
ask  them  to  slsrn  the  will:  that  they  did  so  at  the 
request  d  one  of  the  devisees,  and  that  they  did  not 
believe  that  the  testator  saw  them  siffn  it,  or  was 
competent  to  make  a  will.  It  was  also  in  evidence 
that  the  son  with  whom  the  testator  lived  had  com- 
plete control  over  him,  and  could  make  him  do 
almost  anything  he  wished.  Held,  that  the  will 
should  be  set  aside.  Walters  v.  Walters,  89  Va.  849, 
17  S.  E.  Rep.  616.  See  Hartman  v.  Strlckler,  82  Va. 
S26. 

4.  UNWATUBAii  Provisions  oy  Will.— Where  a 
testator  has  the  lesral  capacity  to  make  a  will,  he 
may  dispose  of  his  property  as  he  pleases  voluntas 
Stat  pro  rations.  The  mere  fact  that  the  provisions 
of  the  will  are  unequal,  unjust  or  unreasonable, 
does  not  show  undue  Infiuence.  Martin  v.  Thayer, 
sr  W.  Va.  88, 16  S.  E.  Rep.  489;  Couch  v.  Eastham,  29 
W.  Va.  784,  8  S.  B.  Rep.  28;  Kerr  v.  Lunsford,  81  W. 
Va.  669.  8  S.  E.  Rep.  493. 

It  is  no  valid  objection  to  carrying  out  the  obvious 
Intention  of  the  testator,  if  it  be  not  illeflral  or 
affainstfifood  morals,  that  it  Is  strange,  unnatural, 
or  absurd.    Bell  v.  Humphrey,  8  W.  Va.  1. 

Although  the  testator  may,  perhaps,  have  been 
Influenced  by  feelings  of  resentment  or  dislike  to 
one  or  more  of  his  children,  and  by  f eeling-s  of  affec- 
tion and  attachment  towards  others,  and  though 
these  feelluflrs  may  have  influenced  him  toffivehis 
whole  estate  to  the  one  part,  and  little  or  nothing  to 
the  others,  this  is  not  sufficient  to  make  the  will 
Invalid.  Kerr  v.  Lunsford,  81  W.  Va.  669, 8  S.  E.  Rep. 
498:  Nicholas  V.  Kershner,  20  W.  Va.  251;  Jarre tt  v. 
Jarre tt.  11  W.  Va.  684, 

Where  a  party  is  shown  to  have  mental  capacity 
sufficient  to  make  a  will.  In  the  absence  of  fraud  or 
undue  influence,  the  validity  of  the  will  cannot  be 
Impeached,  however  unreasonable  or  unaccount^ 
able  it  may  seem  to  others.  Coffman  v.  Hedrick, 
32  W.  Va.  119,  9  S.  E.  Rep.  65. 

Mere  discrimination  between  next  of  kin  of  the 
«ame  deg-ree,  or  the  entire  exclusion  of  a  part  or  all 
of  them,  does  not  of  itself,  and  standing  alone, 
authorize  an  inference  that  such  discrimination  was 


the  result  of  undue  Influence.    DaJnfferfield  Will 
Case  (Clr.  Ct  Alexandria).  5  Va.  Law  Reg.  149. 

A  testator  who  was  eiffhty-flve  years  old  died 
about  a  month  after  the  will  was  made.  He  left  two 
children,  a  married  daughter  and  a  son  with  whom 
he  lived.  The  evidence  showed  that  the  testator  was 
In  evident  fear  of  and  subjection  to  his  son:  tliat 
the  son  prevented  him  from  visitinfir  his  married 
daughter,  who  lived  In  the  neighborhood,  and 
threatened  him  with  personal  chastisement;  that 
the  testator  had  often  expressed  the  intention  of 
leaving  no  will :  and  that  the  son,  in  whose  favor 
the  will  was  made,  had  said  that  he  intended  to 
have  all  of  the  testator's  property.  Held,  that  the 
will  was  properly  set  aside  for  undue  influence. 
Hartman  V,  Strlckler,  82  Va,  885.  See  Walters  v. 
Walters.  89  Va.  849,  17  S.  E.  Rep.  616. 

C.  DECLARATIONS  OF  TESTATOR  AS  EVI- 
DENCE OF  UNDUE  INFLUENCE.  -The  declara- 
tions of  testator  are  admissible  in  evidence  for  the 
purpose  of  showing  that  undue  Influence  was  ex- 
erted over  him  at  the  time  of  the  execution  of  the 
will.  Diufires  v.  Branson,  14  W.  Va.  100;  Thompson 
V.  Updegraff,  3  W.  Va.  689. 

The  testator's  known  wishes  and  previous  decla- 
rations are  admissible  on  an  issue  of  fraud  or  un- 
due influence  as  tending  to  show  knowledge  of  the 
contents  of  the  instrument  Montague  v.  Allan,  78 
Va.  60S,  49  Am.  Rep.  884. 

It  is  proper  to  admit  to  go  in  evidence  to  the  Jury, 
a  conversation  in  the  presence  of  the  testator,  and 
other  conversations  of  the  testator,  as  to  what  be 
would  do,  at  the  time  of  his  decease,  with  property 
devised  by  him.    Forney  v.  Ferrell,  4  W.  Va.  729. 

It  is  proper  for  the  Jury  to  consider  whether  the 
win  offered  for  probate,  and  alleged  to  be  caused 
by  undue  influence,  Is  consistent  with  the  previous 
intentions  of  the  testator  or  not  Whitelaw  v.  Sims, 
90  Va.  668,  19  S.  E.  Rep.  118. 

Where  the  will  of  an  affed  person  differs  from  his 
previously  expressed  intention,  and  is  made  in 
favor  of  those  who  stand  in  relations  of  confidence 
or  dependence  towards  him.  It  raises  a  violent  pre- 
sumption of  fraud  and  undue  infiuence,  which 
should  be  overcome  by  satisfactory  evidence  before 
the  will  is  admitted  to  probate.  Hartman  v,  Strlck- 
ler. 82  Va.  225;  Whitelaw  v.  Sims,  90  Va.  688,  19  S.  E. 
Rep.  118. 

In  the  Daiufferfleld  Will  Case  (Cir.  Ct  Alexandria), 
6  Va.  Law  Reg.  149,  the  following  instruction  was 
granted:  "The  court  Instructs  the  Jury  that  the 
declaration  contained  in  the  will  of  Ellsa  R.  Dain- 
gerfield.  deceased,  that  the  contestants,  the  widow 
and  children  of  her  son  Henry,  who  do  not  partici- 
pate equally  with  the  widow  and  children  of  her 
other  deceased  son,  Reverdy  J.,  in  the  disposition  of 
her  estate  thereunder ;  that  the  said  widow  and  chil- 
dren of  her  son  Henry  are  comfortably  provided  for, 
must  have  great  weight  with  them  in  determining 
that  her  will  was  her  free  and  voluntary  act,  and 
not  procured  by  undue  infiuence,  provided  that  they 
believe  from  the  evidence  that  they  are  so  comfort- 
ably provided  for,  and  that  the  said  Eliza  R.  Daln- 
gerfield,  at  the  time  of  her  executing  said  will,  had 
sufficient  testamentary  capacity. "  In  support  of  this 
instruction,  the  court  cites  Greer  v.  Qreers,  9  Gratt 
330;  Riddell  v.  Johnson,  26  Gratt  166. 

D.  BURDEN  OF  PROVING  UNDUE  INFLUENCE. 
—The  burden  of  proof  of  fraud  or  undue  infiuence 
exercised  to  induce  a  testator  to  execute  a  will  is 
upon  the  party  alleging  it:  that  is,  upon  the  contest- 
ant It  is  not  upon  the  propounder  of  the  will.  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  701;  Coffman  t. 
Hedrick,  82  W.  Va.  119,  9  S.  E.  Rep.  66.  See  Chappell 
V.  Trent,  90  Va.  849, 19  S.  E.  Rep.  314. 
While  the  burden  is  on  the  propounder  of  the 
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-will  to  proTe  that  the  will  was  duly  executed  ac- 
cordinff  to  the  requirements  of  tlie  statute,  and 
that  at  the  time  of  the  execution  thereof  the  testa- 
tor was  of  sound  mind  and  authorized  under  the 
statute  to  make  a  will,  it  does  not  follow  that  the 
burden  is  on  him  to  prove  that  the  will  was  exe- 
cuted by  a  free  testator.  "The  very  reason  which 
places  the  burden  on  the  propounder  to  show  that 
the  will  was  executed  by  a  competent  testator, 
excludes  the  idea  that  it  is  on  him  to  show  that  it 
was  the  will  of  a  free  testator.  The  only  reason, 
why  the  burden  is  on  him  in  the  one  case,  is,  that  the 
statute  requires  certain  prerequisites  to  a  valid 
will,  which  must  be  shown  prima  facie  by  the  pro- 
pounder of  the  will;  that  the  testator  was  free 
when  he  executed  the  will  is  not  amouR-  them.  Of 
course  the  common  law,  before  it  would  hold  the 
heir  bound  by  the  will,  would  require  that  the  will, 
like  any  other  instrument,  should  not  have  been 
procured  by  unfair  means.  But  the  common  law 
presumes  that  all  men  are  honest  and  demean 
themselves  properly,  until,  the  contrary  appears, 
and  therefore  he,  who  would  allege  that  a  will  or 
other  instrument  was  procured  by  fraud  or  other 
unfair  means,  must  prove  it;  the  burden  is  on  him 
to  show  it."  McMechen  v.  McMechen.  17  W.  Va.  888. 
41  Am.  Rep.  682.  See  contra,  Riddell  v.  Johnson,  26 
Gratt.  Ifi2. 

Upon  the  trial  of  an  issue  of  devitavit  vel  non, 
undue  influence,  in  order  to  overthrow  the  will, 
must  not  only  be  alleged,  but  must  be  proved  by 
the  contestants,  it  will  not  be  Inferred.  Coffman  v. 
Hedrlck.  83  W.  Va.  110,  9  S.  E.  Rep.  6& 

Where  a  man  eighty-five  years  of  age,  feeble  in 
body  and  mind,  and  away  from  his  kin.  makes  a 
will  giving  all  his  property  to  others  than  relatives, 
the  burden  is  on  the  beneficiaries  to  show  that  the 
will  was  the  voluntary  act  of  the  testator,  and  an 
Intelligent  expression  of  his  wishes.  Chappell  v. 
Trent.  M  Va.  849. 19  S.  E.  Rep.  814. 

In  the  Daingerfleld  Will  Case  (Cir.  Ct  Alexandria). 
5  Va.  lAW  Reg.  149.  the  following  Instruction  was 
given:  The  court  further  instructs  the  Jury  that 
undue  influence  (which  is  a  species  of  fraud)  must 
not  be  presumed,  but  must  be  clearly  and  distinctly 
proved,  and  the  burden  of  proving  it  rests  upon 
him  who  alleges  it;  but  if  undue  infiuence  is  proved 
by  evidence,  the  burden^of  repelling  such  undue 
Influence  by  evidence  Is  on  the  plaintiffs  in  this 
case:  in  other  words,  the  burden  of  proof  in  this 
case  lies  on  the  plaintiffs  to  satisfy  the  jury  by 
evidence  that  the  instrument  propounded  is  the 
lastwill  of  a  free  and  capable  testatrix.  In  support 
of  this  instruction  the  court  cites  Riddell  v.  John- 
son, 26  Gratt.  158;  Hartman  v.  Strickler.  88  Va.  826. 

E.  TIME  TO  WHICH  QUESTION  RELATES.— 
Upon  the  trial  of  an  issue  of  devastavit  vel  non, 
where  want  of  mental  capacity  is  relied  on  as  one 
of  the  grounds  for  invalidating  a  will,  the  vital 
question  is  as  to  the  testator's  mental  condition  at 
the  time  the  instrument  purports  to  have  been 
executed.  Martin  v.  Thayer.  87  W.  Va.  88.  16  S.  B. 
Rep.  489;  Forney  v.  Ferrell,  4  W.  Va.  729. 

If  undue  influence  be  proved  to  have  been  exer- 
cised over  the  testator,  both  before  and  after  the 
execution  of  the  will,  the  facts  may  be  given  in 
evldencetothe  jury,  from  which  they  may  infer. 
If  they  see  proper,  that  undue  Influence  was  exer- 
cised over  the  testator  at  the  time  the  will  was 
made.    Forney  v.  Ferrell.  4  W.  Va.  789. 

It  is  not  necessary  to  show  that  undue  influence 
was  exercised  at  the  very  time  the  will  was  exe- 
cuted. It  is  sufficient  that  the  will  was  executed 
afterwards,  under  the  control  of  such  influence. 
Hartman  V.  Strickler.  82  Va.  286;  Daingerfleld  Will 
Case  (Ctr.  Ct  Alexandria).  6  Va.  Law  Reg.  149. 


If  a  tesutor  makes  a  disposition  of  his  estate 
which  he  did  not  desire  and  did  not  intend,  and 
such  disposition  was  made  by  reason  of  the  undue 
influence  exerted  upon  him,  and  operating  at  the 
time  of  making  the  same,  it  is  such  undue  Infiuence 
as  will  avoid  the  will,  notwithstanding  the  testator 
was  not  controlled  by  any  act  of  force,  coercion, 
or  persuasion  put  forth  at  the  time  of  signing  the 
paper;  for  the  freedom  of  the  will  is  effectually 
overcome,  and  the  act  obviously  more  the  offspring 
of  another's  will,  than  of  the  testator.  Forney  v. 
Ferrell.  4  W.  Va.  729. 

F.  MISTAKE.— A  mistake  which  will  avail  to  set 
aside  a  will  is  a  mistake  as  to  what  it  contains,  or 
as  to  the  paper  itself,  not  a  mistake  either  of  law 
or  fact  in  the  mind  of  the  testator  as  to  the  effect 
of  what  he  actually  and  Intentionally  did.  Couch 
v.  Eastham,  87  W.  Va.  796;  Martin  v.  Thayer.  87  W. 
Va.  88. 10  S.  E.  Rep.  489. 

A  mistake  in  an  Inducement  exists  where  the  tes- 
tator is  mistaken  as  to  the  facts  which  cause  him  to 
draw  up  and  execute  the  will  that  he  does,  where 
he  intends  to  execute  the  very  instrument  that  he 
does,  but  where  he  would  not  execute  such  a  will 
with  a  full  knowledge  of  the  facts.  The  rule  upon 
this  subject  is.  that  a  will  Is  valid,  even  though  made 
by  reason  of  mistake  of  fact  Page  on  Wills.  141; 
Martin  v.  Thayer.  87  W.  Va.  88, 16  S.  E.  Rep.  489. 

Although  a  testator,  in  making  his  will,  is  prompted 
by  a  mistaken  apprehension  of  fact  to  make  an 
alteration  in  his  will,  and  excludes  thereby  a  grand- 
child from  participating  in  his  bounty,  such  mistake 
will  not  Invalidate  the  will,  if  made  by  a  competent 
testator,  and  legal  in  other  respects.  Martin  v. 
Thayer,  87  W.  Va.  88, 16  S.  E.  Rep.  489.  ^ 

Equity  has  Jurisdiction  of  an  issue  devisavit  vel  non 
to  set  aside  a  will,  on  the  ground  that  it  was  exe- 
cuted by  mistake  and  therefore  is  not  the  true  will 
of  the  testator.    Couch  v.  Eastham.  87  W.  Va.  796. 

Declsnitions  of  Testator  as  Evidence  of  nistake.— 
Upon  the  trial  of  an  issue  devisavit  vel  non  to  set 
aside  a  will  for  mistake  of  the  testator  In  executing 
it,  declarations  of  the  testator  made  before  and  after 
the  execution  of  the  will  are  inadmissible  to  prove 
the  mistake.    Couch  v.  Eastham.  87  W.  Va.  796. 

X.  RBVOCATION  OP  WILLS. 

A.  DEFINITION  OF  REVOCATION.— "By  revoca- 
tion is  meant  the  destruction  of  the  operative  force 
of  the  will,  either  in  part  or  entirely,  by  some  ex- 
trinsic act  in  regard  to  it  or  by  making  and  publish- 
ing a  later  instrument  in  the  nature  of  a  will  animo 
revocandi,  or  by  operation  of  law  from  the  testator's 
marriage  and  birth  of  issue,  or  the  alteration  of  his 
estate."  89  Am.  &  Eng,  Enc.  Law  (1st  Ed.) 866.  See 
Underbill  on  Wills,  S  881. 

B.  REVOCATION  BY  CUTTING,  TEARING, 
BURNING,  ETC.-It  is  provided  by  statute  in  Vir- 
ginia and  West  Virginia  that  a  will  may  be  revoked 
**by  the  testator,  or  some  person  in  his  presence 
and  by  his  direction,  cutting,  tearing,  burning,  ob- 
literating, cancelling,  or  destroying  the  same,  or 
the  signature  thereto,  with  the  intent  to  revoke." 
Va.  Code  1887,  $8518;  W.  Va.  Code  1899,  ch.  77.  S  7, 
p.  706.  See  article  on  "Revocation  of  a  Will  by 
Cancelling,"    7  Va.  Law  Reg.  456. 

The  mere  intention  of  the  testator  to  revoke  a. 
valid  will,  without  the  performance  of  any  of  the 
acts  required  by  the  statute,  is  not  a  revocation. 
Nor  will  the  performance  of  one  or  more  of  the  acta 
required  by  the  statute  alone  constitute  a  revoca- 
tion. But  at  least  one  of  the  acts  specified,  however 
slight  It  may  be,  must  be  done  with  the  Intent  to  re- 
voke. The  act  and  the  Intent  must  coincide.  For. 
as  Mr.  Jarman  says,  "the  mere  physical  act  of  de- 
struction Is  equivocal,  and  may  be  deprived  of  all  re- 
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Yoking  efficacy  by  explanatory  evidence,  indicatins- 
the  animus  revocandi  to  be  wantinff>  The  act  of  de- 
struction is  of  uncertain  meaninir  until  it  is  shown 
that  li  was  accompanied  by  the  intention  that  it 
should  be  a  revocation.'*  Jarman  on  Wills,  ch.  7. 
I  n.p.  ISO:  UnderhiU  on  Wills,  p.  808;  8  Min.  Inst 
<4th  Ed.)  1084;  Boyd  v.  Cook.  3  Lelffh  82. 

The  revocation  of  a  will  requires  the  concurrence 
of  an  intent  to  revoke  and  of  some  act  of  destruction 
or  cancellation  of  the  will.  A  mere  intent  to  revoke, 
evidenced  by  the  parol  declarations  of  the  deceased, 
is  not  sufficient  Malone  v.  Hobbs,  l  Rob.  346,  SO  Am. 
Dec.  963. 

On  the  other  hand  if  any  of  the  acts  specified  in 
the  statute,  however  slifirhtthey  may  have  been,  are 
accompanied  by  the  intent  to  revoke;  and  the  testa- 
tor, with  that  intent,  has  done  all  he  designed  to  do. 
In  pursuance  of  his  purpose,  the  revocation  Is 
thereby  accomplished;  but  not  if  he  abandons  his 
purpose  before  he  completes  the  act  which  he  de- 
siflrned.    2  Min.  Inst   (4th  Ed.)  1024. 

Mere  Direction  to  Destroy  Not  Revocation.  ~ Al- 
though a  testator  has  directed  his  will  to  be  de- 
stroyed, and  believes  that  it  has  been  destroyed  as 
requested,  yet  if  it  be  not  in  fact  destroyed,  such 
direction  and  belief  will  not  operate  as  a  revocation 
of  the  will,  even  in  relation  to  the  personal  estate. 
Malone  v.  Hobbs.  1  Rob.  346,  39  Am.  Dec.  263;  Dower 
V.  Seeds.  28  W.  Va.  137. 

In  a  note  in  20  Am.  &  Bug.  Enc.  Law  (1st  Ed.)  p. 
273,  it  is  said:  "The  fact  that  the  testator  was  de- 
ceived into  believinsr  that  the  will  was  destroyed, 
as  required  by  the  statute  to  work  a  revocation, 
will  not  revoke  It  if  such  was  not  the  case.  Cliufiran 
V.  Mitcheltree,  81  Pa.  St  26;  Boyd  v.  Cook,  8  Leifirh 
32;  Malone  v.  Hobbs,  1  Rob.  866;  Hlse  v.  Fincher,  10 
Ired.  (N.  Car.)  130." 

Thus,  where  a  blind  testator  orders  a  will  made 
by  him  to  be  destroyed,  and  believes  it  is  destroyed 
accordingrly,  but  it  is  not  destroyed,  and  no  act  to- 
wards destruction  done,  this  is  not  a  revocation  by 
destruction  or  cancellation,  within  the  statute,  1 
Rev.  Code,  ch.  104.  §8.  At  least  a  court  of  probate 
cannot  consider  this  as  amounting  to  a  revocation. 
Boyd  V.  Cook;  3  Leifirh  82. 

And,  where  a  testator  destroys  a  codicil  and  di- 
rects a  will  in  another  person's  custody  to  be  also 
destroyed  but  no  act  is  done  towards  its  destruction, 
such  direction  is  not  a  revocation  of  the  will. 
Malone  v.  Hobbs.  1  Rob.  846.  34  Am.  Dec.  263. 

Destruction  of  Codicil  No  RevocaUon  of  Will  Kept  In 
Different  Place.— The  cancellation  or  destruction  of 
a  will,  to  operate  as  a  revocation  thereof,  must  be 
directed  asrainst  the  will  as  a  whole.  The  destruc- 
tion of  a  codicil  cannot  operate  as  a  revocation  of 
the  will,  thoufirh  this  was  declared  by  the  testator  to 
"be  his  intention,  where  the  codicil  and  the  will  are 
on  detached  papers,  and  where,  because  of  belngr  in 
different  places,  the  destruction  of  the  codicil  can- 
not be  intended  as  a  destruction  of  the  will.  Malone 
V.  Hobbs,  1  Rob.  846.  SO  Am.  Dec.  263. 

Cancellation  of  Will  Not  NeceaMrlly  Revocation  of 
Postscript  to  Will.— A  testator  annexed  a  postscript 
to  a  second  will,  by  which  he  "revoked  all  former 
wills."  He  afterwards  cancelled  the  second  will  by 
cuttlnff  his  name  out  from  the  body  of  It,  but  leav- 
ing the  postscript  with  his  name  subjoined  to  it. 
Beld,  that  the  cancellation  of  the  second  will  was 
not  a  cancellation  of  the  postscript  so  as  to  set  up 
the  first  win  as  the  will  of  the  testator.  Bates  v. 
Holman.  3  Hen.  &  M.  502. 

Erasures  and  Interlineations. —A  testator  wish!  n?  to 
make  a  new  will,  gave  verbal  Instructions,  which 
were  committed  to  writinfir  by  a  friend.  He  after- 
wards drew  up  a  memorandum,  in  his  own  hand- 
writlnfiT  but  not  sierned,  which  he  srave  to  the  same 


friend,  tosrether  with  the  oriffinal  will,  for  the  pur- 
pose of  drawlnsr  a  new  will  from  the  two.  The  new 
will  was  prepared  and  approved  by  the  testator,  but 
the  siirninff  of  it  was  postponed  until  the  testator 
could  execute  a  release  of  a  mortsrare.  Before  the 
release  could  be  executed,  the  testator  went  into 
a  state  of  delirium,  and  so  continued  until  he  died, 
without  havlnff  executed  the  release  or  the  new  will. 
The  memorandum  in  the  handwriting-  of  the  testa- 
tor was,  under  the  law  then  in  force,  established  as 
a  good  codicil  to  pass  personal  estate.  In  this  case, 
the  testator  having  drawn  his  pen  through  certain 
words  in  the  memorandum,  leaving  them  still  leg- 
ible, and  the  writer  of  the  draught  of  the  new  will 
having  inserted  therein,  in  the  presence  of  the  tes- 
tator and  with  his  assent  certain  other  words 
(mere  expletives)  which  were  erased  by  him  after 
the  testator's  death,  these  erasures  and  interlinea- 
tions were  held  not  to  vitiate  the  instrument.  Cog- 
bill  V.  CogbiU,  2  Hen.  &  M.  467. 

Destruction  Must  Be  by  Testator  or  In  His  Proaenoe. 
—A  few  days  before  his  death  a  testator  handed  a 
will  to  his  wife  directing  her  to  burn  it  as  he 
had  executed  another  will.  The  wife  accordingly 
burned  the  will,  but  not  in  the  presence  of  the  tes- 
tator, and,  it  appeared  from  the  evidence,  not 
until  after  his  death.  Held,  that  this  was  not  a 
revocation  by  burning,  as  the  will  was  not  In  the 
language  of  the  statute,  "by  the  testator  or  some 
person  in  his  presence  and  by  his  direction  burned 
with  intent  to  revoke."  Dower  v.  Seeds.  28  W.  Va. 
118. 

C.  REVOCATION  BY  SUBSEQUENT  WILL  OR 
CODICIL.  OR  WRITING  DECLARING  INTENTION 
TO  REVOKE.— By  sUtute  in  Virginia  and  West 
Virginia  a  will  may  be  revoked  "by  a  subsequent 
will  or  codicil,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  executed  in  the 
manner  In  which  a  will  is  required  to  be  executed.** 
Va.  Code  1887.  $  2518:  W.  Va.  Code  1809,  ch.  77,  f 
7.  p.  706.  See  2  Min.  Inst  (4th  Ed.)  1028.  Prior  to  the 
statute,  a  testament  or  will  of  personal  property 
could  be  revoked  by  a  writing  not  signed  by  the 
testator  or  subscribed  by  any  witnesses.  Glasscock 
V.  Smither.  1  Call  476;  Dower  v.  Seeds.  28  W.  Va.  111. 

There  are  two  modes  of  written  revocation  con- 
templated by  the  statute,  "one  by  a  will  or  codicil 
in  writing,  the  other  by  a  declaration  in  writing. 
For  the  sake  of  distinction,  the  first  may  be  called 
a  testamentary  revocation,  and  the  last  a  deciara* 
tory  revocation.  It  is  true,  the  declaratory  revoca- 
tion may  assume  the  shape  of  a  last  ^111  and 
testament:  for  that  is  a  mere  matter  of  form,  if 
the  paper  be  not  also  testamentary  in  its  na- 
ture. The  distinction  between  the  two  modes  of 
revocation  Is  not  formal,  but  essential.  In  tlie 
tesumentary  revocation,  the  testator  contem- 
plates a  new  disposition  of  his  property,  and 
the  revocation  may  be  implied  from  inconsist- 
ency in  the  provisions  of  the  two  Instruments.  In 
which  case  it  is  a  matter  of  comparison  and 
construction;  or  it  may  be  express,  in  order 
that  the  testator  may  do  his  new  testamentary 
work  without  being  in  any  wise  fettered  by  the 
contents  of  his  former  will.  The  declaratory  revo- 
cation,  on  the  other  hand.  Is  always  express.  Is  not 
a  matter  of  comparison  and  construction,  and  Is 
in  contemplation  by  the  testator  of  that  disposition 
of  his  property  made  by  the  law  governing  in 
cases  of  intestacy."  Barksdale  v.  Barksdale.  is 
Leigh  636,  quoted  with  approval  in  Dower  v.  Seeds. 
28  W.  Va.  181. 

"The  mere  fact  of  making  a  subsequent  testa- 
mentary paper  does  not  work  a  total  revocation  of 
a  prior  one.  unless  the  latter  expressly  or  in  effect  re« 
yokes  the  former,  or  the  two  be  incapable  of  standing- 
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tofirether ;  for  tbousrh  It  be  a  maxim,  as  Swine- 
burne  says,  that  no  man  can  die  with  two  testa- 
ments, yet  any  number  of  Instruments,  whatever 
l)e  their  relative  date,  or  In  whatever  form  they 
may  be,  so  as  they  are  all  clearlv  testamentary, 
may  be  admitted  to  probate  as  toarether  constltutr 
Inff  the  last  will  of  the  deceased.  And  If  a  subse- 
quent testamentary  paper  be  partly  inconsistent 
with  one  of  an  earlier  date,  then  such  latter  In- 
strument will  revoke  the  former  as  to  those  parts 
only  which  are  Inconsistent."  Williams  on  Execu- 
tors (7th  Ed.)  1(52.  Gordon  v.  Whitlock,  W  Va.  728, 
94  S.  E.  Rep.  342. 

"This  court  states  the  law  In  substantially  the 
same  way  in  Schultz  v.  Schultz.  10  Gratt  868,  878, 
where  it  is  said:  *A  man's  last  will  must  not 
of  necessity  be  confined  to  one  testamentary 
paper.  It  may  consist  of  several  different  tes- 
tamentary papers,  of  different  dates,  and  ex- 
ecuted and  attested  at  different  times.  ♦  *  * 
Korean  It  be  material  that  a  testamentary  pa- 
per, found  after  a  will  had  been  admitted  to 
probate,  should  purport  to  be  a  codicil  to  the 
latter,  or  that  it  should  necessarily  refer  to  it 
in  express  terms.  If  its  provisions  are  but  sup- 
plemental to  those  of  the  will  admitted  to  probate, 
or  If  they  do  not  necessarily  conflict  with  them,  or 
if,  thoufirh  to  some  extent  the  two  are  conflictinfir,  yet 
If  there  are  provisions  in  the  will  of  prior  date  not 
In  conflict  nor  Inconsistent  with  those  of  the  other, 
both  are.  I  apprehend,  to  he  regarded  as  parts  and 
parcels  of  the  last  will  of  the  testator,  constituting 
but  one  whole,  and  that  of  later  date  (assuming 
Chat  it  contains  no  clause  of  express  revocation  of 
former  will)  only  servinur  to  revoke  the  former  so 
far  as  the  provisions  of  the  two  are  conflictinfir  and 
Incompatible.  And  where  the  papers  are  of  differ- 
ent dates  and  their  provisions  are  conflictinfir,  the 
courU  will,  if  possible,  adopt  such  a  construction 
as  will  firive  effect  to  both,  sacriflcluflr  the  earlier 
so  far  only  as  It  Is  clearly  Irreconcilable  with  the 
latter  paper:  supposlnsr,  of  course,  that  such  lat- 
ter paper  contains  no  express  clause  of  revoca- 
tion.' "  Gordon  v.  WhiUock,  W  Va.  728,  24  S.  E.  Rep, 
342. 

Thus  a  holographic  will  contalnlnsr  the  words. 
"My  will  is  as  follows,"  but  containing  no  revoca- 
tory or  residuary  clause,  and  disposing  of  only  a 
-very  small  part  of  the  testator's  estate,  was  held  to 
revoke  a  prior  will  only  to  the  extent  that  it  was 
plainly  inconsistent  therewith,  the  former  will 
liaving  been  carefully  and  elalwrately  prepared  and 
<li8poeing  with  great  particularity  of  the  entire 
estate  of  the  testator.  Gordon  v.  Whitlock,  92  Va. 
^8.  24  S.  E.  Rep.  843. 

A  testator  directed  that  all  his  slaves  be  emanci- 
pated and  sent  to  a  country  where  slavery  was  not 
tolerated,  if  within  twelve  months  they  should  elect 
to  be  emancipated  on  those  terms,  otherwise  that 
they  be  sold:  and  then,  after  sundry  bequests,  he 
^are  all  the  residuum  of  his  esute.  Including  a 
parcel  of  land  called  "Belle  Air"  to  charitable  uses. 
Afterwards,  by  a  codicil,  he  gave  "Belle  Air"  to  a 
trustee  for  the  support  and  maintenance  of  the 
slaves  thereon.  Held,  that  the  devise  to  the  trustee 
only  created  a  trust  for  the  support  of  the  slaves 
till  they  should  be  emancipated  or  sold:  that  the 
<levl8ee's  Interest  was  commensurate  with  and  lim- 
ited by  the  purpose  of  the  trust,  and  was  deter- 
mined by  the  emancipation  or  sale  of  the  slaves:  and 
til  at  the  codicil  was  a  revocation  of  the  devise  of 
"Belle  Air"  only  pro  tanto,  yet  the  trustee  was  not 
a.ccountable  for  any  surplus  of  profits  beyond  the 
^xp^nse  of  supporting  and  maintaining  the  slaves. 
X>a'ww>n  v.  Dawson,  10  Leigh  602. 

j^  testator  owned  two  distinct  lou.  m umbered  712 


and  714,  with  houses  on  them,  separated  by  a  space 
consisting  of  5  feet  of  714  and  14^  feet  of  712,  a  fence 
being  on  the  dividing  line.  The  5  feet  were  paved 
as  an  alley  to  714  as  a  side  entrance  when  he  bought 
the  property  as  one.  The  testator  devised  the  two 
houses  and  lots,  and  the  vacant  lots  between  them, 
to  the  defendants.  Subsequently,  by  a  codicil  he 
devised  the  house  and  lot  712,  and  the  vacant  lot 
between  it  and  714  to  the  complainants,  //eld,  that 
the  codicil  did  not  revoke  the  devise  as  to  the  5  foot 
alley,  which  passed  to  the  defendants  as  a  part  of 
714.    Jinklns  V.  Lawrence,  86  Va.  86,  0  S.  i:.  Rep.  417. 

A  paper  writing  was  in  the  following  words: 
"1,000.  This  article  is  to  signify  that  if  Elliott 
Smith  survive  me,  I  bequeath  him  one  thousand 
dollars  of  my  property,  free  from  any  lien  or 
Incumbrance.  To  the  above  bequest  I  herewith 
set  my  hand  and  seal  this  first  day  of  June, 
1888.  (Signed)  Henry  E.  Smith.  (Seal)."  After- 
wards the  testator  made  a  will,  dated  Dec.  2, 1889, 
disposing  of  his  entire  estate,  and  containing  no  ref- 
erence to  said  writing  or  to  Elliott  Smith,  which  was 
duly  probated,  /{eld,  that  said  writing  was  not  a 
contract,  but  was  a  will,  and  was  revoked  by  the 
subsequent  testament  Swann  v.  Housman.  00  Va. 
816. 20  S.  E.  Rep.  880. 

Effect  of  Revokinir  CUuse  Id  Will  Void  for  Te«tMnen. 
t«ry  Incapacity  or  Improper  Execution.— Where  a  writ- 
ing c6ntalnlng  a  clause  expressly  revoking  former 
wills  Is  improperly  executed,  or  the  testator  is 
lacking  in  testamentary  capacity,  it  fails  altogether 
and  in  toto.  The  disposing  part  and  the  revoking 
part  of  the  will  are  both  Ineffectual  and  fall 
together.  UnderhlU  on  Wills,  S  250:  Barksdale  v. 
Barksdale.  12  Leigh  585:  Dower  v.  Seeds,  28  W.  Va. 

lis. 

Where  the  probate  of  a  will  Is  revoked,  declaring 
It  Inoperative,  such  will  cannot  be  relied  on  as  a 
revocation  of  a  former  will,  even  by  heirs  who  were 
not  parties  to  the  proceeding  to  set  aside  such  sub- 
sequent wilL    Dower  v.  Seeds,  28  W.  Va.  118. 

Testator,  in  1888.  made  a  will,  all  written  with  his 
own  hand,  whereby  he  gave  180,000  to  his  sister, 
16000  to  S.  S.  and  the  residue  of  his  esUte  to  his 
father:  in  1R80,  he  sifimed  another  Instrument, 
whereby,  revoking  all  other  wills  before  made,  he 
gave  T.  Y.  T.  $6000,  and  the  residue  of  his  estate 
to  his  father,  but  this  last  paper  was  not  writ- 
ten by  him.  audit  was  not  duly  attested  accord- 
ing to  the  statute  of  1884-5.  Held,  the  clause  of 
revocation  in  the  instrument  of  1880.  was  not  inde- 
pendent of  the  dispositions  contained  In  It,  so  as  to 
operate  as  a  substantive  declaration  In  writing 
revoking  the  will  of  1888,  but  the  revocation  was 
made  with  a  view  to  the  new  dispositions,  and  those 
being  void  for  want  of  due  attestation,  the  revoca^ 
tlon  is  a  nullity.  Barksdale  v.  Barksdale,  12  Leigh 
586. 

"In  every  testamentary  revocation,  the  testator 
always  acts  upon  the  supposition  that  his  whole 
purpose  win  be  accomplished,  that  his  entire  testa- 
mentary act  will  be  effectual,  as  well  In  regard  to 
the  new  disposition  of  the  subject,  as  the  revoca- 
tion of  that  which  he  had  made  by  the  former  In- 
strument: and  his  revocation  Is  In  fact  part  and 
parcel  of  his  new  testamentary  action.  This  is 
manifestly  true  In  relation  to  Implied  testamentary 
revocations;  and.  If  not  so  obviously,  it  Is  to  my 
mind  equally  true,  in  relation  to  those  which  are 
express.  That  the  testator  should  ever  proceed 
upon  the  hypothesis  of  the  Invalidity  of  the  Instru- 
ment which  he  employs  to  effectuate  his  object.  Is 
beyond  my  conception:  nor  can  I  conceive,  when  he 
makes  a  new  disposition  of  his  property,  and  eodem 
natu  a  revocation  of  a  former  disposition  of  It,  how 
I  he  can  do  so  with  any  other  expectation  than  that 
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both  will  sbare  tlie  same  fate.  It  seems  to  me  neo 
essarlly  to  follow,  tliat  the  Inyalldlty  of  the  iastm- 
ment,  which  defeats  the  new  disposition  of  his 
property,  must  also  defeat  the  revocation  of  the 
former  instmment"  Barksdale  ▼.  Barksdale,  l^ 
LeiflTh  585,  quoted  with  approval  in  Dower  v.  Seeds. 
28  W.  Va.  131. 

Effect  of  RevoklniT  Clause  In  Will  Void  on  Account 
of  Circumstances  Dehors  the  Instrument.— A  subse- 
quent will,  properly  executed,  but  incapable  of 
taking  effect  on  account  of  the  incapacity  of  the 
beneficiary  to  take,  vafirueness  of  the  designation, 
illegality  of  its  provisions,  or  for  any  reason  not 
connected  with  the  execution  of  the  will,  may 
nevertheless  be  set  up  as  a  revocation  of  a  former 
will.  UnderhiU  on  Wills.  1 250;  Carpenter  v.  Miller, 
3  W.  Va.  174. 

Where  a  clause  in  a  codicil  revoked  the  will  and 
devised  the  property  "to  the  propagation  of  the 
Gtospel  in  foreisn  lands."  it  was  held  that  the  will 
was  revoked  although  the  devise  was  void  for  un- 
certainty in  the  devisees.  Carpenter  v.  Miller.  8  W. 
Va.  174. 

The  rule  of  construction  where  a  second  will  or 
codicil  is  set  up  to  revoke  a  first  will  is,  that  "where- 
ever  the  words  are  imperative,  though  inoperative 
by  reason  of  some  incapacity  in  the  devisee,  they 
operate  a  revocation  of  a  former  will,  and  whenever 
the  words  are  precatory,  or  expressing-  hope,  desire 
or  request,  if  the  object  of  the  hope,  desire  or  request 
be  certain  and  definite,  the  words  are  considered 
imperative,  and  are  held  by  the  couru  to  create  a 
trust  for  the  purpose  indicated,  and  operate  a  revo- 
cation of  a  former  will.  But  whenever  the  prior 
dispositions  of  the  property  are  complete,  and  the 
words  are  precatory,  or  expressinir  hope,  desire  or 
request  and  the  object  of  the  hope,  desire  or  bequest 
be  uncertain  and  indefinite,  the  words  will  not  be 
held  to  create  a  trust  or  be  construed  to  revoke  a 
former  will."    Carpenter  v.  Miller,  8  W.  Va.  174. 

Postscript  to  Cancelled  Will  Held  Revocation  of 
Former  Will.— A  testator  made  a  will  in  due  form  of 
law.  to  which  he  afterwards  subjoined  a  codicil;  he 
then  made  a  second  will  and  annexed  a  postscript 
to  it,  by  which  he  "revoked  all  former  wills,"  and 
slfirned  the  postscript  The  second  will  was  can- 
celled by  cuttinfiT  his  name  out  from  the  body  of  it, 
but  leavlngr  the  postscript  with  his  name  subjoined 
to  it  This  paper  was  carefully  preserved  by  the 
testator,  as  also  his  first  will,  both  of  which  were 
found  after  his  death.  Held,  that  the  postscript  to 
the  second  will  was  a  substantive  revocation  of  the 
first  will,  and  that  the  cancellinff  of  the  second  will 
did  not  necessarily  cancel  the  postscrip  also,  so  as 
to  set  up  the  first  will  as  the  will  of  the  testator. 
Parol  evidence  is  admissible  in  such  cases  to  show 
the  situation  of  the  testator  and  quo  animo  the  can- 
cellation was  made.  Bates  v.  Holman.  8  Hen.  &  M. 
508. 

Revocation  of  Later  Will  Does  Not  Revive  Former 
Will.— Where  a  will  which  revokes  a  former  will  is 
destroyed  by  the  testator  animo  revocandi,  with  the 
intention  that  the  former  will  shall  be  his  will,  but 
he  does  not  reexecute  it.  or  make  a  codicil  reviving 
it,  though  he  retains  it  uncancelled,  it  is  not  revived 
by  the  destruction  of  the  last  will.  Rudislll  v. 
Rodes,  29  Gratt  147. 

D.  REVOCATION  BY  SUBSEQUENT  CONVEY- 
ANCE.—No  conveyance  or  other  act,  subsequent  to 
the  execution  of  a  will,  shall,  unless  it  be  an  act  by 
which  the  will  is  revoked,  prevent  its  operation, 
with  respect  to  such  interest  in  the  estate  com- 
prised in  the  will,  as  the  testator  may  have  power  to 
dispose  of  by  will  at  the  time  of  his  death.  Va. 
Code  1887,  S  2620:  W.  Va.  Code  1899.  ch.  77.  $  9,  p.  706. 
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Of  his  real  estate  to  his  widow  absolutely,  and  the 
residue  to  his  children  in  equal  portions.  Bavins' 
been  harassed  by  law  suits  brought  against  him  by 
his  son-in-law,  he  executed  a  deed  in  1887,  convey- 
ing his  lands  to  a  trastee  in  fee  for  the  benefit  of 
his  wife.  Held,  that  the  deed  was  a  revocation  of 
the  will,  and  that,  having  been  delivered  In  the 
grantor's  lifetime.  It  was  valid  and  binding,  thouffb 
not  recorded  until  after  the  death  of  the  grantor. 
Collup  V.  Smith,  89  Va.  258, 15  S.  E.  Rep.  584. 

It  peems  that  a  deed  of  trust  conveying  all  the 
property  of  the  grantor  to  certain  persons  and  their 
heirs  **forever"  with  warranty,  "nevertheless  upon 
special  trust  that  they  shall  pay  the  profits  to  him- 
self during  his  lifetime,"  concluding  with  declar- 
ing its  "true  intent  and  meaning  to  be,  that,  at  hia 
death  everything  therein  contained  between  the 
parties  should  become  null  and  void,"  is  a  convey- 
ance to  the  trustees  and  their  heirs  of  an  estate  for 
the  life  of  the  grantor  only,  and  not  a  revocation  of 
a  previous  will.  In  this  case  a  ouare  was  raised  as 
to  whether  parol  testimony  of  declarations  by  a 
testator  of  his  intention  in  making  a  deed,  ought  to 
be  regarded  by  a  court  of  probate  as  evidence  to 
rebut  an  implied  revocation  of  a  will  by  such  deed. 
Hughes  V.  Hughes,  2  Munf .  209. 

E.  REVOCATION  6Y  MARRIAGE.-It  is  provided 
by  the  statute  that  every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage, 
except  a  will  made  in  the  exercise  of  a  power  of 
appointment,  when  the  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to 
his  or  her  heir,  personal  representative  or  next  of 
kin.  Va.  Code  1887,  fi  2617;  W.  Va.  Code  1898,  ch.  77,  f 
6,  p.  70e.  See  2  Min.  Inst  (4th  Ed.)  1027;  Phanp  ▼. 
Wooldridge,  14  Gratt  882. 

Prior  to  the  enactment  of  the  statute,  it  was  held 
that  a  subsequent  marriage  and  the  birth  of  issue 
operated  as  an  implied  revocation  of  a  will,  and  la 
such  case  the  will  ought  not  to  be  admitted  to  pro- 
bate. Wilcox  V.  Rootes.  1  Wash.  14a  See  Phaup  v. 
Wooldridge,  14  Qratt  882. 

An  Implied  revocation  of  a  will  may  be  rebutted 
by  circumstances.    Yerby  v.  Yerby.  8  Call  884. 

But  under  the  statute,  marriage  by  itself,  apart, 
from  the  birth  of  issue,  operates  as  an  absolute  and 
not  merely  as  a  presumptive  revocation  of  the  will, 
save  in  the  excepted  cases.  2  Min.  Inst  <4th  Ed.> 
1021;  Phaup  V.  Wooldridge,  UOratt  882. 

A  man  and  his  wife  before  their  marriage  entered 
into  a  marriage  settlement  by  uniting  in  a  deed  by 
which  the  wife  conveyed  her  property  to  a  trustee 
in  trust  for  herself,  and  relinquished  all  interest 
in  his  estate  ;  and  he  covenanted  that  she  should 
have  the  power  of  disposition  by  deed  or  will,  and 
that  if  she  survived  him  she  should  have  an  annuity 
of  8150  out  of  his  estate,  but  not  so  as  to  hinder  a 
division  thereof.  Held  that  notwithstanding  the 
marriage  agreement  the  man's  will  made  before 
his  marriage,  was,  under  the  statute,  revoked  by 
his  marriage,  although  it  appeared  from  the  proof 
that  he  believed  that  it  was  not  revoked  and  had 
expressed  himself  as  satisfied  with  it  Phanp  v. 
Wooldridge,  14  Qratt  832. 

The  plaintiff  and  his  sister  made  mutual  wills, 
intending  that  the  survivor  should  get  the  whole 
estate.  The  sister  subsequently  married,  and  died 
without  issue,  in  the  belief  that  her  will  was  valid. 
The  plaintiff  allowed  her  will  to  stand  in  full  force 
as  originally  written.  ITeld,  that  under  Va.  Code 
1887,  $  2517.  the  sister's  will  was  revoked  by  her  mar- 
riage, regardless  of  her  wishes  or  intention  in  the 
matter.    Hale  v.  Hale.  90  Va.  728. 19  S.  E.  Rep.  739 

F.  REVOCATION  BY  BIRTH  OP  ISSUE  WHERK 
THERE  ARE  NO  CHILDREN  AT  DATE  OF  WILL.— 


A  father  executed  a  will  In  1872  devising  one  third  |  Where  a  person  who  has  no  children  makes  a  will. 
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and  a  child  Is  snbseqnently  born  to  sncli  person, 
it  is  provided  by  statute  in  West  Virfftnia  that 
the  will  shall  be  constmed.  except  so  far  as 
it  provides  for  the  payment  of  the  debts  of 
the  testator,  as  if  the  devises  and  beqnesu  therein 
had  been  limited  to  take  effect  In  the  event  that 
the  child  shall  die  unmarried  and  without  issue. 
W.  Va.  Ck>de  1890.  ch.  77. 1  16,  p.  707  ;  Cunnfuffham  v. 
Cunniufirham,  80  W.  Va.  CM,  5  S.  £.  Rep.  180  :  Beime 
V.  Von  Ahlefeldt,  88  W.  Va.  M8.  11  S.  E.  Rep.  46.  By 
a  slmiliar  statute  in  Virginia  it  is  provided  in  such 
case  that  the  will  "shall  be  construed  as  if  the 
devises  and  bequests  therein  had  been  limited  to 
take  effect,  in  the  event  that  the  child  shall  die  under 
the  afire  of  twenty-one  years,  unmarried,  and  with- 
out issue."    Va.  Code  1887.  S  «627. 

Where  a  married  woman,  having  no  children,  by 
will  devises  all  her  estate  to  her  husband,  and  after- 
wards has  issue,  who  survive  her,  the  devise  to  the 
husband,  under  the  W.  Va.  statute  takes  effect  only 
if  the  children  die  unmarried  and  without  issue. 
Cunningham  v.  Cunninsrham.  80  W.  Va.  600,  5  S.  E. 
Rep.  180. 

A  wife  devised  all  her  property  to  her  husband, 
and  then  srave  birth  to  a  child,  and  died.  The  hus- 
band  conveyed  the  land  so  devised  to  him  to  R 
Hsld,  that  the  conveyance  to  B.  vested  in  him  an 
estate  for  the  life  of  the  husband  by  virtue  of  his 
curtesy,  with  an  executory  interest  in  fee  contin- 
srent  upon  the  child  dyiuff  unmarried  and  without 
issue.  Beirnev.  Von  Ahlefeldt,  88  W.  Va.  666.  US. 
E.  Rep.  46. 

G.  REVOCATION  BY  BIRTH  OF  ISSUE  WHERE 
THERE  ARE  CHILDREN  LIVING  AT  DATE  OP 
WILL.— If  a  will  be  made  when  a  testator  has  a 
child  liviuflr,  and  a  child  be  born  afterwards,  such 
after-born  child,  or  any  descendant  of  his,  if  not 
provided  for  by  any  settlement,  and  neither  pro- 
Tided  for  nor  expressly  excluded  by  the  will,  but 
only  pretermitted,  shall  succeed  to  such  portion 
of  the  testator's  estate  as  he  would  have  been 
.  entiUed  to  if  the  testator  had  died  intestate:  to- 
wards raisiUflT  which  portion  the  lesratees  and 
devisees  shall,  out  of  what  is  ffiven  them,  con- 
tribute ratably.  But  if  such  after-born  child  or 
descendant  die  under  the  afire  of  twenty-one  years, 
unmarried  and  without  issue,  his  portion,  or  so 
much  thereof  as  may  remain  unexpended  in  his 
support  and  education,  shall  revert  to  the  person 
to  whom  it  was  sriven  by  the  will.  Va.  Code  1887, 
1 2S28;  W.  Va.  Code  1800.  ch.  77.  $  17,  p.  707. 

The  statute  providlnfir  for  pretermitted  children 
was  first  enacted  Dec.  5th,  1704,  and  is  not  applica- 
ble to  the  case  of  a  testator  who  made  his  will 
and  died  prior  to  that  date.  Accordinsrly,  where 
a  will  was  made  in  1702  and  the  testator  died  in 
October  1704.  a  child  bom  after  the  makiuff  of  the 
will  and  before  the  death  of  the  testator  was  held 
to  be  entitled  to  no  part  of  the  testator's  estate. 
Savaffe  v.  Mears,  8  Rob.  670. 

After  the  act  of  1792  (Va.  Code  1887,  $  25S7)  and 
t>efore  the  act  of  1704  (Va.  Code  1887,  f  2888)  con- 
cerniufir  wills,  a  man  made  a  will  by  which  he 
devised  his  whole  estate  to  his  children.  He  after- 
wards  married  a  second  wife,  by  whom  he  had 
children,  and  died  without  haviufir  altered  his 
-wilL  Held,  that  the  second  marriafire  and  birth  of 
cliildren  was  no  revocation  of  the  wilL  Yerby  v. 
Yerby.  8  Call  884. 

The  statute  Va.  Code  1887,  I  8628,  providing  for 
pretermitted  children  was  not  intended  to  produce 
eauality  or  to  diminish  the  power  of  the  testator, 
and  any  provision  which  affords  evidence  that  the 
clilld  had  not  been  forgotten  is  sufficient  to  pre- 
-rentthe  application  to  the  statute:  and  a  vested 
remainder,    carrying  with  it    a  vested   rifirht  of 


property,  answers  iu  demands.    Allison  v.  Allison, 
101  Va.— .  44  S.  E.  Rep.  004. 

A  devise  In  general  terms  to  the  testator's  "chil- 
dren" does  not  comprehend  a  posthumous  child, 
so  as  to  prevent  it  from  claiming  under  the  act  of 
assembly  as  pretermitted  by  the  will.  Armistead 
V.  Daufferfleld.  8  Munf .  80. 

A  posthumous  child  unprovided  for  by  settle- 
ment and  pretermitted  by  the  last  will  of  iU 
father  is  entitled  to  such  share  of  the  real  and 
personal  estate  as  it  would  have  been  entitled  to 
if  the  father  had  died  intestate,  includlnfir  proflu 
of  lands,  hires  of  negroes,  and  interests  and  prof- 
its of  other  personal  esute.  Armistead  v.  Dan- 
flrerfleld.  3  Munf.  2a 

The  portion  of  such  posthumous  child  is  not  to 
be  raised  by  a  division  of  the  estate  into  equal 
parts,  but  by  a  proportionable  contribution  by 
the  devisees  and  lesratees  and  those  clalmlnfir  un- 
der them.  Purchasers  from  the  devisees  and 
lefiratees  are  not  exempted  from  contributlnfir  to 
make  up  the  portion  of  such  child  by  their  havinfir 
purchased  without  notice  of  such  claim.  Armi- 
stead V.  Daufferfleld.  8  Munf.  20. 

A  testator  had  five  children,  of  whom  one  died  in 
his  lifetime.  To  two  of  the  children  he  made  con- 
siderable advancements.  The  testator  then  died 
leavinfir  a  will,  by  which  he  devised  his  estate  to  the 
four  remainlufir  children  in  nearly  equal  portions. 
After  his  death  a  child  was  born,  pretermitted  by  the 
will.  Held,  that  the  doctrine  of  hotchpot  does  not  ap- 
ply to  such  case,  but  the  advanced  children  may  take 
their  legacies  without  briufiriufir  in  their  advance- 
ments, and  the  pretermitted  child  is  only  entitled, 
under  any  circumstances,  to  one-sixth  of  the  estate 
left  by  the  father  at  the  time  of  his  death,  to  be 
made  up  by  ratable  contribution  amonfir  the 
lefiratees.    Wilson  v.  Miller,  1  Pat.  &  H.  858. 

H.  REVOCATION  BASED  ON  ERRONEOUS  AD- 
VICE.—In  1860  a  testatrix  made  a  will  in  which  she 
made  certain  bequests  to  northern  friends.  When 
the  war  broke  out  she  was  advised  that  property 
devised  to  northerners  was  liable  to  be  confiscated. 
In  consequence  of  this  advice,  she  executed  a  codi- 
cil revoking  the  bequest.  Held,  that  the  bequesU 
were  revoked,  althoufirh  the  advice  was  erroneous. 
Sklpwith  V.  Cabell.  10  Gratt  758. 

I.  REVOCATION  NOT  IMPLIED  FROM  SUBSE- 
QUENT INSANITY  OF  TESTATOR.-A  commission 
of  lunacy  afiralnst  a  testator  is  not  a  revocation  of  a 
will  which  he  made  when  of  sound  mind.  Hughes 
V.  Hughes.  2  Munf.  200. 

J.  REVOCATORY  EFFECT  OF  LOST  WILLS.— 
Where  It  Is  proved  that  a  will  was  executed  but  af- 
terwards lost  or  destroyed  by  the  testator,  or  some 
other  person,  without  an  intention  to  revoke  it,  it 
will  not.  in  the  absence  of  proof,  be  presumed  that  it 
contained  an  express  clause  of  revocation.  In  such 
case,  an  existing  prior  will  is  only  revoked  by  the 
subsequent  lost  will  to  the  extent  that  the  provi- 
sions of  the  lost  will  are  irreconcilably  inconsistent. 
It  is  not  necessary  for  all  the  contenUof  the  lost 
will  to  be  proved,  if  enough  be  proved  to  show  that 
it  revoked  the  former  will.  Underhill  on  Wills, 
1 266:  Page  on  Wills,  $  270;  Hylton  v.  Hylton.  1  Gratt 
161. 

Thus  it  was  held  that  evidence,  that  a  subsequent 
win  was  made  and  afterwards  stolen,  without  any 
proof  of  Its  contents,  and  proof  of  declarations,  by 
the  testator,  that  he  Intended  to  die  Intestate  and 
leave  his  property  to  be  distributed  according  to  the 
statute,  was  not  sufficient  to  constitute  a  revocation 
of  a  former  will.  Hylton  v.  Hylton.  l  Gratt  161. 
K.  EVIDENCE  OF  REVCK3ATION. 
Presmnptton  of  Revocation  from  Dlsa|»poar«ace  of 
Will.— Where  it  appears  that  a  person  has  made  a 
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will  whlcli  cannot  be  found  after  his  death,  the  pre- 
sumption is  that  it  was  destroyed  by  the  testator 
animo  revocandi.  This  Is  especially  true  where  the 
will  is  traced  to  his  possession,  and  never  traced 
out  of  it  Shacklett  r.  Roller,  97  Va.  639.  84  S.  £.  Rep. 
492:  Applinsr  ▼•  Bades,  1  Gratt  286.  See  also.  Malone 
T.  Hobbs.  1  Rob.  846.  89  Am.  Dec.  268. 

This  presumption,  however,  is  only  prima  facie, 
and  may  be  rebutted;  but  the  burden  is  upon  those 
who  seek  to  establish  such  an  instrument  to  assicrn 
and  prove  some  other  cause  for  its  disappearance. 
Shacklett  v.  Roller,  97  Va.  689,  84  S.  £.  Rep.  498. 

In  a  suit  to  set  up  a  will  which  has  been  destroyed, 
it  is  not  sufhcient  to  show  that  it  may  have  been  In 
existence  after  the  testator  lost  capacity  to  revoke 
it.  but  It  must  appear  that  it  was  in  existence  after 
that  date.  Courts  of  equity  do  not  set  up  lost  papers 
except  where  It  is  clearly  shown  that  it  should  be 
done.  Shacklett  v.  Roller,  97  Va.  689,  84  S.  £.  Rep. 
492. 

Declaratkms  of  TesUtor  m  evidence  of  Revocatioa.— 
The  declarations  of  a  testator  after  he  has  made 
a  will,  as  to  its  continued  existence  or  destruction, 
where  it  cannot  be  found  after  his  death,  if  admissi- 
ble at  all,  are  deemed  of  ffreat  weight  when  volun- 
tarily made  to  disinterested  persons.  Shacklett  v. 
Roller,  97  Va.  689.  84  S.  £.  Rep.  492. 

A  statement  by  a  testator  that  his  will  had  been 
burned  by  his  wife  at  his  directions,  coupled  with 
the  admission  by  the  wife  that  she  had  been  di- 
rected to  burn  it  but  that  the  Instructions  of  the 
testator  had  been  disobeyed.  Is  not  admissible  to 
prove  a  revocation,  for  no  act  of  destruction  is 
proved  or  admitted  from  which  any  presumption 
of  a  revocation  may  arise.  Boyd  v.  Cook,  8  ^iffh 
82. 

The  question  of  the  admissibility  of  the  declara- 
tions of  a  testator  as  to  the  existence  or  the  revoca- 
tion of  his  will  cannot  be  raised  for  the  first  time 
in  the  appellate  court  Shacklett  v.  Roller,  97  Va. 
689,  84  S.  £.  Rep.  492. 

XI.  RBVIVAL  AND  RBPUBUCATION. 

Prior  to  the  statute  of  Frauds,  29  Car.  II,  ch.  8, 
wills  of  both  real  and  personal  property  could  be 
revived  or  republished  by  an  informal  wrltinflr  or 
even  by  parol  evidence  of  the  testator's  acts  or  decla- 
rations showinff  an  Intent  to  revive.  29  Am.  &  £nflr- 
£nc.  Law  (1st  £d.)  827:  2  Min.  Inst  (4th  £d  )  1929. 
See  Barw-ell  v.  £ll{ott  2  Rand.  190. 

By  statute  in  Virsrinia  and  West  Virginia  it  is  pro- 
vided that  no  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall,  after 
beinsr  revoked,  be  revived  otherwise  than  by  the 
re-executlon  thereof,  or  by  a  codicil  properly  exe- 
cuted, and  then  only  to  the  extent  to  which  an  inten- 
tion to  revive  the  same  is  shown.  Va.  Code  1887, 
S  2519;  W.  Va.  Code  1899.  ch.  77,  %  8.  p.  706. 

This  statute  puts  at  rest  in  Vlrgrinla  and  West 
Virginia  the  vexed  question  whether.  If  a  subse- 
quent will  revokes  a  former  will,  and  be  itself 
revoked,  the  former  is  thereby  revived.  It  has 
accordingly  been  held  that  where  a  will  which 
revokes  a  former  will  is  destroyed  by  the  testator 
animo  revocandL  with  the  Intention  that  the  former 
will  shall  be  his  will,  but  he  does  not  re -execute 
it  or  make  a  codicil  reviving  it,  thouffh  he  retains  it 
uncancelled,  it  is  not  revived  by  the  destruction  of 
the  last  will.  Rudisill  v.  Rodes,  29  Gratt  147;  2  Min. 
Inst  (4th  £d.)  1080. 

Where  a  will  is  clearly  provisional  and  contingrent 
and  the  continsrency  contemplated  by  the  will  did 
not  happen  within  the  time  specified,  the  recogni- 
tion of  the  will  by  the  tesUtor  after  the  failure  of 
ibe  contingency  by  mere  verbal  declarations  does 


not  revive  or  continue  the  will  as  an  absolute  valid 
will.    French  v.  French,  14  W.  Va.  458. 

No  particular  words  are  necessary  to  be  used  in  a 
codicil  to  effect  a  republication  of  the  will  to  which 
it  is  annexed.  It  is  only  necessary  that  it  shall 
appear  that  the  testator  referred  to  and  considered 
the  paper  as  his  will  at  the  time  he  executed  the 
codicil;  and  where  this  appears,  even  thouffh  the 
codicil  refers  to  personal  property  only.  It  may 
operate  as  a  republication  as  to  realty.  Corr  ▼. 
Porter,  83  Gratt  278. 

Effect  of  a  Duly  Bxecutad  Codicil  on  a  Will  Not  Duly 
Executed.— The  effect  of  a  duly  executed  codicil  on  a 
will  not  duly  executed  is  to  establish  the  will  as 
well  as  the  codicil,  and  the  codicil  amounts  to  a 
republication  of  the  will,  and  brings  It  down  to  the 
date  of  the  codicil,  so  that  they  both  speak  as  of  the 
date  of  the  codlciL  Hatcher  v.  Hatcher,  80  Va.  169. 
I  Va.  Law  Reff.  661.  See  Corr  v.  Porter,  88  Oratt 
278. 

A  paper  writluflr.  dated  1868,  purported  to  dispose 
of  the  testator's  property,  but  was  without  signa- 
ture or  attestation.  In  1864,  the  testator  wrote 
another  instrument  with  the  caption  "Ck>dicil  tothe 
above  will,"  which  Instrument  was  duly  executed 
and  attested.  Held,  that  the  execution  of  the  codicil 
was  a  republication  of  the  will,  brinffinff  it  down  to 
the  date  of  the  codicil,  so  as  to  make  both  speak  as 
of  the  same  date.    Hatcher  v.  Hatcher,  80  Va.  169. 

But  in  order  that  a  codicil  may  establish  a  will 
not  duly  executed  and  amount  to  a  republicatloa 
thereof,  the  execution  of  the  codicil  must  be  such  as 
would  have  sufficed  for  the  will,  if  the  will  had  beea 
so  executed.  Thus,  in  Gibson  v.  Gibson.  28  Gratt  44. 
it  was  held  that  the  foUowincr  papers  did  not  consti- 
tute a  valid  will  in  Virginia,  No.  1  and  No.  2  beins^ 
offered  together  for  probate:  Paper  No.  1:  *'I, 
Elizabeth  Holmes  do  make  the  following  as  my  last 
will  and  testament  I  give  all  my  estate,  both 
real  and  personal,  to  my  two  sisters,  Margaret 
and  Sally."  This  was  neither  In  the  handwrit- 
ing of  the  testatrix,  nor  was  it  signed.  Paper 
No.  2— written  on  the  same  sheet  as  the  fore- 
going and  about  an  inch  below:  "As  Margaret  is 
dead,  I  give  her  share  to  my  niece  Lizzie  Leigh  Gib- 
son." This  was  in  the  handwriting  of  the  testatrix 
and  signed  by  her.  Held,  that  the  codicil.  No.  2.  did 
not  suffice  to  make  No.  1  and  No.  2  the  will  of  Eliza- 
beth Holmes;  but  It  would  have  been  otherwise  if 
No.  1  had  been  wholly  in  the  testatrix's  handwriting, 
or  If  No.  2  had  been  attested  by  two  witnesses.  See 
1  Va.  Law  Reg.  661. 

Effect  of  Republication. —The  effect  of  a  republica- 
tion is  to  bring  down  the  will  to  the  date  of  the  codi- 
cil, so  that  both  instruments  are  to  be  considered 
as  speaking  at  the  same  date  and  taking  effect  at 
the  same  time.  It  is  the  same  in  effect  as  if  tbe 
testator  had  made  a  new  will  of  the  same  date  with 
the  codicil.  Corr  v.  Porter,  88  Gratt  278:  Hatcber 
V.  Hatcher,  80  V  a.  169. 

Since,  under  the  statute.  Va.  Code  1887,  S  8621, 
W.  Va.  Code  1899,  ch.  77,  %  10,  p.  706,  wills  are  con- 
strued, in  respect  to  the  property  they  dispose  of.  as 
If  made  just  before  the  testator's  death,  unless  a 
contrary  intention  appear  from  the  will,  there  is 
less  frequent  occasion  than  formerly  to  republish  a 
will  in  order  to  make  it  comprehend  more  or  other 
property  than  It  would  otherwise  do  (supposing  the 
phraseology  to  be  unchanged);  but  In  respect 
to  the  persons  who  are  to  take  there  is  no  such 
provision,  so  that  as  to  them,  republication  may 
be  as  desirable  as  ever.  8  Min.  Inst  (4th  Ed.)  1081. 
While  the  act  of  1786  was  in  force,  which  only 
gave  the  testator  power  to  devise  after-acquired 
lands,  leaving  it  to  his  discretion  to  dispose  of  them, 
or  not  (see  auifra^  "What  May  Be  Devised  or  Be. 
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qneathed'*),  it  was  held  tliat  the  addition  of  a  codicil 
to  a  will  was  not  sncli  a  repablication  of  the  will  as 
to  pass  lands  purchased  by  the  testator  between  the 
date  of  the  will  and  the  date  of  codicil,  there  beine 
no  words  in  the  codicil  indicating  such  to  be  the 
intention  of  the  testator.  Kendall  v.  Kendall.  5 
Manf.  273. 

XII.  PROBATE  AND  CONTEST. 
A-  OP  DOMESTIC  WILLS  GENERALLY. 
1.  Various  Forms  of  Probatb.— In  the  English 
ecclesiastical  courts  which  had  exclusive  Jurisdic- 
tion of  wills  so  far  as  they  operated  upon  personal 
property,  but  no  jurisdiction  in  respect  of  devises 
of  real  estate,  there  were  two  modes  of  obtaining 
probate,  one  in  common  form  and  the  other  in 
solemn  form  or  per  tesUs,  The  probate  was  said  to 
be  in  common  form  whbn  the  executor  presented 
tbe  will  for  probate  in  the  absence  of  the  parties, 
and,  without  citing  them,  proceeded  ex  parte  with 
his  proof:  and  it  was  said  to  be  in  solemn  form 
when  those  in  interest  were  cited  to  be  present, 
and  full  proof  was  made  by  the  examination  of  wit- 
nesses. In  Virginia,  we  know  nothing  of  this  Eng- 
lish practice  of  proving  wills  in  common  form.  We 
do.  indeed,  exact  from  the  executor  an  oath  such  as 
is  required  in  England,  "that  the  writing  admitted 
to  record  contains  the  true  last  will  of  the  deceased, 
as  far  as  he  knows  or  believes:*'  but  this  with  us  is 
no  more  than  the  executor's  oath  of  office,  in  no 
wise  contributing  to  the  proof  of  the  will,  and  in- 
deed is  not  administered  until  the  will  has  been  fully 
proved.  But  although  in  Virginia  we  do  not  prove 
wills  in  common  form,  we  yet  have  two  modes  of 
probate,  both,  however,  in  solemn  form,i>«r  testet; 
the  one  «t parte  which  is  the  old  common-law  method : 
the  other  inter  partee,  wherein  the  parties  are  sum- 
moned to  contest  the  wills;  which  latter  originates 
la  Virginia  in  a  statute.  2  Min.  Inst.  (4th  Ed.)  1080. 
See  WUls  v.  Spraggins,  8  Gratt.  565. 

For  forms  of  entries  of  orders  of  court  admitting 
wills  to  probate,  see  8  Min.  Inst.  (4th  Ed.)  1086;  Rob. 
Forms  285;  Sands  Forms 806. 

PracMdinss  to  Admit  Wills  to  Probate  Ex  Parte.— 
This  proceeding  Is  without  notice  or  summons  to 
any  one,  the  evidence  being  heard  and  the  clause 
decided  by  the  court,  and  not  by  a  Jury.  But  any 
one  interested  may  make  himself  a  party  to  the 
proceeding,  and  oppose  or  promote  it  Va.  Code 
I8B7,  H  2544-8647:  2  Min.  lUSt.  (4th  Ed.)  1086;  Smith 
V.  Jones.  0  Rand.  88;  Boyd  v.  Cook,  8  Leigh  82. 

ProGcodliigs  to  Adnlt  Wills  to  Probate  Inter  Partes. 
—This  proceeding,  which  is  purely  statutory,  must 
take  place  in  the  circuit  or  corporation  court  alone 
and  not  in  county  court,  upon  summons  obtained 
from  the  clerk  of  the  court,  convening  all  parties 
concerned.  The  court  lAay  require  all  testamen- 
tary papers  of  the  decedent  to  be  produced,  and,  if 
any  party  interested  requests  it,  shall  order  a  trial 
by  Jury  to  ascertain  whether  any.  and  if  any,  which 
of  the  papers  produced  is  the  last  will  of  the  dece- 
dent: or,  if  no  Jury  trial  be  asked,  shall  Itself  pro- 
ceed to  decide  the  question  of  probate.  Va.  Code 
1887.  Sf  S588-9543:  2  Min.  Inst  (4th  Ed.)  1030. 

1  WHO  May  Ottzb.  Weld  for  Probate.— It  is 
nsaal  for  a  will  to  be  submitted  for  probate  by  the 
executor.  If  one  is  named ;  but  it  may  be  propounded 
by  any  one  interested.  2  Min.  Inst  (4th  Ed.)  1033; 
Wills  V.  Spraggins.  8  Gratt  566;  Schultz  v.  Schultz, 
10  Gratt  858. 

An  executor  of  a  will  may  propound  it  for  admis- 
sion to  probate,  and  prosecute  an  appeal  from  a  de- 
cree, declaring  it  void,  in  a  suit  brought  to  impeach 
It    Ward  V.  Brown  (W.  Va.).  44  S.  E.  Rep.  488. 

Even  slaves  emancipated  by  a  will  may  propound 
it  for  probate.    Bedford  v.  Peggy,  0  Rand.  810 :  Winn 


V.  Bobb,  8  Leigh  140.  88  Am.  Dec.  258;  Manns  v. 
Givens,  7  Leigh  089;  Phoebe  v.  Boggess,  1  Gratt  129; 
Mercer  v.  Kelso,  4  Gratt  100;  Reld  v.  Blackstone, 
14  Gratt  800. 

8.  Repropoundimo  Will  Once  Pbobated  ob  Rb- 
JBCTBD.— Where  a  will  has  been  fairly  propounded 
by  a  party  interested,  and  fairly  rejected  on  the 
merits,  it  cannot  be  again  propounded  by  him,  or 
by  others,  who  may  be  interested,  so  long  as  the 
order  of  rejection  remains  unreversed.  Wills  v. 
Spraggins.  8  Gratt  556:  Schultz  v.  Schultz,  10  Gratt 
858:  Norvell  v.  Lessueur,  88  Gratt  222. 

Exception  to  the  Rule.— "It  certainly  cannot  be 
maintained  that  in  all  cases  where  the  probate 
coutt  has  admitted  to  probate  a  paper  purporting 
to  be  a  last  will  and  testament  it  has  thereby 
fully  exercised  Its  entire  Jurisdiction  over  the  sub- 
ject of  the  testamentary  disposition  of  the  dece- 
dent's estate.  To  affirm  this  proposition  would  be 
in  certain  cases  (so  far  as  the  probate  court  is  con- 
cerned), to  compel  a  man  to  die  intestate  as  to  part 
of  his  estate,  though  it  might  have  been  his  deliber- 
ate and  expressed  intention  to  dispose  of  the  whole. 
A  man's  last  will  must  not  of  necessity  be  confined 
to  one  testamentary  paper.  It  may  consist  of 
several  different  testamentary  papers,  of  different 
dates,  and  executed  and  attested  at  different  times. 
It  cannot  be  indispensable  either  that  they  should 
be  propounded  in  the  court  of  probate  at  the  same 
time.  If  a  will  has  been  produced  and  admitted  to 
probate  in  the  proper  court,  and  subsequently 
another  testamentary  paper  be  found  purporting 
to  be  a  codicil  to  the  former,  it  cannot  be  doubted 
that  the  probate  court  could  also  receive  and  admit 
it  to  probate  at  a  subsequent  period.  Case  of  Reed's 
Will.  3  B.  Monr.  R.  80  Nor  can  it  be  material  that  a 
testamentary  paper  found  after  a  will  had  been 
admitted  to  probate,  should  purport  to  be  a  codicil 
to  the  latter,  or  that  it  should  necessarily  refer  to 
it  in  express  terms.  If  its  provisions  are  but 
supplemental  to  those  of  tbe  will  admitted  to 
probate,  or  If  they  do  not  necessarily  conflict  with 
them,  or  if.  though  to  some  extent  the  two  are 
conflicting,  yet  if  there  are  provisions  in  the  will 
of  prior  date  not  In  conflict  nor  inconsistent  with 
those  of  the  other,  both  are,  I  apprehend,  to  be 
regarded  as  parU  and  parcels  of  the  last  will  of 
the  testator,  constituting  but  one  whole,  and  that 
of  later  date  (assuming  that  It  contains  no  clause 
of  express  revocation  of  former  wills),  only  serving 
to  revoke  the  former  so  far  as  the  provisions  of 
the  two  are  conflicting  and  incompatible.  *  *  * 
And  so.  as  it  seems  to  me.  If  the  later  will  contains 
an  express  clause  of  revocation  of  former  wills, 
or  contains  a  disposition  of  the  estate  Incompatible 
with  the  provisions  of  the  former,  or  from  its 
general  character  may  be  inferred  to  be  an  entire 
new  instrument  Intended  to  supersede  the  former, 
the  court  of  probate  should  receive  and  admit  it 
to  probate,  leaving  it  to  have  such  effect  as  the  law 
would  necessarily  attach  to  it  And  I  can  scarcely 
think  that  It  Is  necessary,  in  such  case,  first  to  file 
a  bill  under  the  statute  to  set  aside  the  former  will: 
if  Indeed  such  a  proceeding  could  be  sustained." 
Schultz  V.  Schultz,  10  Gratt  873. 

Collusion  In  Former  Proceeding.— In  Wills  v.  Sprag- 
gins, 3  Gratt  hlSi,  the  court  said:  "The  rule  *  *  ♦ 
that  the  sentence  of  a  court  of  probate  rejecting 
a  propounded  will  as  invalid,  is  conclusive  against 
all  persons  claiming  under  It  Is  subject,  however, 
to  an  Important  exception.  If  the  sentence  has 
been  fraudulently  obtained,  by  collusion  between 
the  propounder  and  the  contesting  party.  It  Is  bind- 
ing only  between  themselves,  and  cannot  affect  the 
rlghu  of  others  claiming  under  the  instrument. 
The  propounder,  when  acting  fairly,  represents  the 
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will,  and  all    Interests  created 


irnilty  of  collnsion,  he  represents  none  but  himself 
and  the  adverse  party."  In  this  case  the  court  did 
not  consider  "whether  if  no  one  contests  the  probate 
of  the  win.  and  yet  the  court  decides  asrainst  it,  and 
the  sentence  consequently  is  not  inter  partes,  the 
Instrument  can  afterwards  be  repropounded  by  the 
same  person,  nor  whether,  thougrh  there  be  a  con- 
testant, if  by  reason  of  some  surprise,  accident  or 
mistake,  the  meriu  of  the  case  be  not  heard,  and  a 
like  sentence  may  be  pronounced  against  the  pro- 
pounder,  from  which  circumstances  preclude  him 
from  appealing,  he  can  afterwards  be  allowed  to 
repropound  the  instrumenL" 

4.  Heabino  on  Application  Not  PoRMAiiLY  Con- 
TMTBD.— "It  was  the  policy  of  our  Le^slature  to 
authorize  the  probate  of  wills,  whether  of  person- 
alty or  realty,  upon  an  ex  parte  proceedinsr.  In  order 
to  avoid  the  injurious  delays  in  the  administration 
of  the  assets,  and  the  disposition  of  the  property, 
which  mifiTht  arise  in  cases  free  from  controversy. 
If  the  ciUtion  of  all  persons  interested  in  the  sub- 
ject were  made  a  prerequisite.  The  statute,  there- 
fore, provided,  that  'when  any  will  shall  be 
exhibited  to  be  proved,  the  court  may  proceed 
immediately  to  receive  the  probate  thereof,  and 
grant  a  certificate  of  such  probate:'  without  any 
provision  for  the  convocation  of  ipartles,  except  that, 
*lf  any  person  Interested  shall  within  five  years 
afterwards  appear,  and  b;  bill  In  chancery  contest 
the  validity  of  the  will,  an  Issue  shall  be  made, 
whether  the  wrltlnar  produced  be  the  will  of  the 
testator  or  not,  which  shall  be  tried  by  a  jury, 
whose  verdict  shall  be  final  between  the  parties; 
savluff  to  the  court  a  power  of  firrantlnsr  a  new  trial 
for  good  cause  as  In  other  trials;  but  no  such  party 
appearing  within  that  time,  the  probate  shall  be 
forever  binding;  saving  also  (by  the  revised  act  of 
1819)  to  Infants,  femee  covert,  and  persons  absent 
from  the  state,  or  non  compoe  mentis,  the  like 
period  after  the  removal  of  their  respective  dis- 
abilities.' It  will  thus  be  seen  that  the  sutute  con- 
templated no  citation  of  parties  upon  the  primary 
probate  of  the  instrument;  but  substituted  for  It  a 
subsequent  convocation  of  them,  by  a  bill  In  chan- 
cery, within  a  given  period.  The  propounder  of 
the  will,  therefore,  could  gain  nothing  by  a  citation 
of  the  parties  upon  the  primary  probate:  for  they 
were  not  bound  to  appear,  and  those  not  appearing 
could  contest  the  will  afterwards  by  the  subsequent 
proceeding.  This  was  another  departure  from  the 
ecclesiastical  law,  and  one  productive  of  some  In- 
convenience; for  by  that  law  the  executor  has  a 
discretion  to  propound  the  will  of  personals  either 
in  common  form,  or  solemn  form;  and  if  he  adopts 
the  latter,  the  sentence  pronounced  on  clUtlon 
of  the  widow  and  next  of  kin,  whether  for  or  against 
the  win.  Is  conclusive.  Whereas,  under  our  statute, 
any  one  opposed  to  the  will  might  volunUrlly 
appear  and  contest  It,  and  continue  the  con- 
troversy In  the  appenate  forums:  and  after  a  sen- 
tence In  favor  of  It  In  the  court  of  last  resort,  some 
other  person  of  like  Interest  might  renew  the  con- 
flict by  a  bill  In  chancery,  and  so  review  before  a 
Jury  the  decision  of  the  supreme  court  of  appeals. 
This  Is  to  some  extent  remedied  by  our  act  of  1838, 
by  which  the  propounder  of  the  will  may  offer  It  at 
once,  in  the  proper  circuit  court,  for  final  probate, 
convene  by  cltaUon  all  persons  Interested  In  the 
subject,  and  prosecute  the  case  to  a  conclusive 
sentence,  for  or  against  the  win."  Wills  v.  Sprag- 
glns,  8  Qratt.  566.    See  Hylton  v.  Hylton.  1  Qratt.  161. 

A  court  of  probate  occupies  the  place  of  a  jury  as 
to  questions  of  fact,  and  Its  province  Is,  Uke  that  of 
a  jury,  to  draw  aU  proper  Inferences  from  the  facts 
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by   It;   but  when    proved.    Boyd  v.  Cook.  8  Leigh  82;  Smith  r.  Jones.  • 


Rand.  88.    See  Dudleys  v.  Dudleys,  8  Leigh  480. 

Continuance.— It  is  within  the  discretion  of  the 
court  to  continue  or  postpone  the  hearing  of  the  ap- 
plication. See  Smith  v.  Jones.  6  Rand.  88.  See 
generally,  monographic  note  on  "Continuances**' 
appended  to  Harm  an  v.  Howe.  27  Gratt  670. 

5.  Time  foe  Contesting  Probated  Wills.— The 
period  for  contesting  probated  wills  is  Umlted 
by  the  present  statute  in  Virginia  to  two  years,  and. 
in  West  Virginia  to  five  years,  with  the  exceptloa 
that  in  case  of  an  Infant  this  period  is  extended  to 
one  year  after  age.  and  In  case  of  a  nonresident  of 
the  commonwealth,  unless  personally  summoned 
or  actually  appearing,  two  years  after  sentence. 
Va.  Code  1887,  IS  2544,  2545;  W.  Va.  Code  1899.  eta.  77. 
I  82,  p.  711. 

6.  PASTIES  TO  Formal  Contests.— All  persons  In- 
terested should  be  made  parties  on  one  side  or  the 
other  of  the  controversy.  See  Wills  v.  Spragglns. 
8  Gratt  665;  Dower  v.  Church,  21  W.  Va.  28. 

If  any  of  the  heirs  refuse  to  join  as  plalntifEs* 
they  should  be  made  defendants.  Dower  v.  Charcli, 
21  W.  Va.  88. 

In  Dillard  v.  Dinard,  78  Va.  208,  It  is  held,  that  one 
who  entered  himself  as  a  contestant  in  the  original 
probate  proceedings,  but  presently  withdrew,  was 
not  a  "party  to  the  proceedings"  under  the  statute 
debarring  such  person  from  filing  a  bill  to  contest 
the  probate.  The  court  held  that  the  words  quoted 
meant  one  who  continued  to  be  a  party  up  to  and 
including  the  order  probating  or  rejecting  the  wllL 

Under  the  statute  allowing  "any  person  inter- 
ested" to  contest  a  wiU,  it  was  held  that  where  the 
Interest  of  the  plaintiff  in  a  bill  contesting  a  will 
consists  in  his  claim  under  an  earlier  will  not  pro- 
bated, the  court  will  not  try  the  validity  of  the  for- 
mer will,  but  It  is  sufficient  If  the  contestant  sets  up 
a  bonajlde  claim.    Dower  v.  Church,  21  W.  Va.  28. 

The  executor  named  In  a  will  may  contest  the  va- 
lidity of  a  will  subsequently  produced.  See  Schult^ 
V.  Schultz,  10  Gratt.  858. 

In  a  suit  to  contest  a  probated  will  the  executor 
should  be  made  a  party  in  his  representative  capac- 
ity and  not  in  his  own  right  Coalter  v.  Bryan,  1 
Gratt  18. 

A  widow  has  no  right  to  contest  her  husband's 
will,  for  she  is  not  bound  by  It,  but  may  renounce 
It    McMechen  v.  McMechen,  17  W.  Va.  688. 

It  Is  not  error  to  direct  an  Issue  devisavU  vsl  non- 
without  proof  of  the  Interest  of  the  plaintiffs,  unless 
objection  has  been  made  that  they  would  have  no 
Interest  In  the  estate  If  the  will  were  set  aside,  or 
unless  such  want  of  interest  appears  from  the 
record  Itself.  Ward  v.  Brown  (W.  Va.),  44  S.  E.  Hep. 
488.  « 

The  executors  of  a  will  duly  probated  cannot  com- 
pel the  devisees,  who  are  also  heirs,  to  surrender 
their  statutory  right  to  Impeach  such  will  In  the 
mode  provided  for  by  statute  by  filing  a  bill  to  con- 
strue such  will,  and,  as  Incidental  thereto,  asking 
the  court  to  affirm  the  probate  thereof;  but  the 
court  If  the  heirs  so  request  should  reserve  to  them 
such  right  to  so  Impeach  such  wUl.  Matthews  ▼. 
Tyree  (W.  Va.).  44  S.  E.  Rep.  826. 

effect  of  Omitting  Interested  Parties.— Objection  for 
want  of  necessary  parties  may  be  taken  by  de- 
murrer where  the  defect  appears  on  the  face  of  the 
plaintiff's  pleading.  16  Enc.  PI.  &  Pr.  1018.  See 
Dower  v.  Church,  21  W.  Va.  88. 

On  appeal  or  error  the  omission  of  a  necessary 
defendant  is  no  ground  for  reversal,  where  the 
objection  is  taken  for  the  first  time  in  the  review- 
ing court  Dower  v.  Church.  81  W.  Va.  88;  Klnche- 
loe  V.  Kincheloe,  11  Leigh  808. 


412 


NOTSON 

Where  necessary  parties,  such  as  heirs,  are 
omitted,  they  may  file  a  hill  in  the  nature  of  a  hill 
of  review.  Dower  v.  Church,  21  W.  Va.  28;  CJonnoUy 
T.  Connolly.  8S  GratL  067. 

Collateral  Attack  on  Judgment.— A  judgment  or 
•<!ecree  allowinff  or  rejecting  a  will  after  a  contest 
is  conclusive  asralnst  collateral  attack  hy  interested 
persons  who  are  not,  as  well  as  those  who  are 
formal  parties  to  the  proceeding.  Wills  y.  Sprae- 
«ln8,  3  Gratt  S5K;  Schultz  y.  Schultz,  10  Gratt.  868; 
Dower  V.  Church,  21  W.  Va.  28.  This  rule  applies 
though  the  omitted  party  was  an  infant.  Connolly 
y.  Connolly.  82  Gratt  667. 

"The  general  rule  that  judnrments  are  evidence 
only  acainst  parties  and  privies,  is  not  applicable  to 
a  proceeding  like  this,  in  which  the  oblect  is  not  a 
recovery  by  one  person  against  another,  but  the 
establishment  of  an  important  muniment  of  title, 
to  which  all  persons  may  appeal  in  all  time  to  come. 
The  thine  determined  is  the  n^atter  of  testacy  or 
Intestacy,  and  the  rights  of  persons  are  affected 
only  incidentally  and  consequentially,  and  not  be- 
cause they  were  parties  to  the  judgment,  but 
hecaose  snch  a  Judgment  has  in  fact  been  rendered. 
The  sentence  operates  in  r«m,  upon  the  instrument 
itself,  which  it  establishes  or  condemns;  and  is 
analoffons  to  the  sentence  of  a  court  of  admiralty 
upon  a  question  of  prize,  or  that  of  the  exchequer 
upon  a  question  of  forfeiture;  which  are  binding 
upon  all  persons,  whether  parties  to  the  proceeding 
or  not."    Wills  V.  Spraggins,  8  Gratt.  565. 

7.  Ths  Contbstamt's  Pleading.— a  bill  to  con- 
test the  validity  of  a  will  "must  be  framed  as  any 
other  bill  in  equity  would  be  framed,  except  that  it 
must  be  confined  in  its  aim  and  object  to  the 
specific  relief  contemplated  by  the  statute— namely, 
the  determination  by  a  Jury,  on  an  issue  to  be 
directed  and  tried,  of  the  validity  or  invalidity  of 
the  testamentary  paper  or  papers  which  are  drawn 
in  question.  Process  to  convene  the  parties 
issues,  as  in  other  cases  in  equity  suits,  and  the 
pleadings  are  of  the  same  nature.**  Connolly  v. 
Connolly.  B2  Gratt.  667. 

Saffldency  of  Avernent.— The  bill  need  not  set  out 
as  fully  the  facts  on  which  the  plaintiff  claims  tbat 
the  paper  which  has  been  probated  as  the  will  is  not 
the  will  of  the  decedent  as  it  would  have  to  do  un- 
der the  general  rules  governing  equity  pleadings; 
but  it  will  suffice  in  such  bill  to  aver  in  general  terms, 
that  the  writing  of  which  probate  has  been  received 
is  not  the  will  of  the  decedent.  Dower  v.  Church,  21 
W.  Va.  23;  Malone  v.  Hobbs,  I  Rob.  846,  30  Am.  Dec. 
363. 

Averment  of  Interest.— A  contestant  should  aver  In 
his  pleading  the  interest  which  entitles  him  to  call 
the  validity  of  the  wiU  in  question.  Schultz  v. 
Schultz,  10  Gratt.  858. 

8.  The  Defendant's  Pleading.— In  Connolly  v. 
Connolly,  82  Gratt  667,  it  is  indicated  that  the  plead- 
ings of  the  defendant  on  a  contest  by  bill  In  equity 
to  contest  a  will  are  the  same  as  in  other  suits  in 
equity. 

9.  WiTHDRAWAIi  OB  VOLUNTARY   NONSUIT.- There 

is  nothing  in  the  language  or  policy  of  the  statute 
with  reference  to  admitting  wills  to  probate  upon 
•ex  parte  proceedings  which  denies  a  party  the  right 
to  withdraw  from  such  proceeding.  Nor  is  a  party 
precluded  by  such  withdrawal  from  afterwards 
fiUng  a  bill  to  contest  the  validity  of  the  will.  Dil- 
lard  V.  Dillard,  78  Va.  808. 

la  Right  to  Jury  Trial  or  Will  Contests.— The 
Virginia  statute  with  reference  to  proceedings  by 
l)ill  in  equity  to  impeach  or  establish  wills,  requires 
that  "a  trial  by  Jury  shall  be  ordered,  to  ascertain 
whether  any,  and  if  any,  how  much  of  what  was  so 
offered  for  larobate  be  the  will  of  the  decedent. 
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Va.  Code  1887,  $  2544;  Malone  v.  Hobbs,  1  Rob.  846,  89 
Am.  Dec-  268. 

The  West  Virginia  statute  provides  that  a  trial  by 
Jury  shall  be  ordered  in  such  case  "if  required  by 
either  party."  W.  Va.  Code  1899,  ch.  77,  $  88.  p.  711; 
Dower  V.  Church,  31  W.  Va.  23. 

11.  The  Issue  in  Will  Contests.— In  Virginia  and 
West  Virginia,  the  sole  issue  in  will  contests  is 
whether  the  paper  offered  for  probate  is  or  is  not 
the  will  of  the  decedent.  When  this  question  is  de- 
cided, the  function  of  the  suit  Is  exhausted.  Ford 
V.  Gardner,  1  Hen.  &  M.  72;  Malone  v.  Hobbs,  1  Rob, 
846.  80  Am.  Dec.  968;  Coalter  v.  Bryan,  1  Gratt.  18: 
Connolly  v.  Connolly,  82  Gratt  667;  Penn  v.  Ingles. 
82  Va.  65:  Hartman  v.  Strlckler,  88  Va.  283;  Kirby  v. 
Klrby,  84  Va.  687,  5  S.  E.  Rep.  689;  Dower  v.  Church, 
21  W.  Va.  28;  Kerr  v.  Lunsford,  81  W.  Va.  660,  8  S.  E. 
Rep.  498. 

In  such  case,  it  is  sufficient  if  the  issue  is  made  up 
in  the  words  of  the  statute,  and  feigned  pleadings 
are  unnecessary,  Coalter  v.  Bryan.  1  Gratt  18; 
Dower  v.  Church,  21  W.  Va.  28. 

Whether  a  bequest  actually  made  is  valid,  cannot 
be  inquired  into  upon  a  bill  filed  to  test  the  validity 
of  a  will.  That  question  is  properly  raised  upon  a 
bill  to  construe  and  expound  the  will.  Ward  v. 
Brown  (W.  Va.),  44  S.  E.  Rep.  488. 

12.  Plaintiffs  and  Defendants  in  Issue.— In 
tbe  issue  devUavit.vel  »on,  the  party  sustaining  the 
will  is  the  plainUff,  and  entiUed  to  the  opening  and 
conclusion  of  the  case  before  the  Jury;  and  the 
party  contesting  the  will  is  the  defendant  This  Is 
true  though  the  contesunt  may  propose  to  admit 
on  the  record  a  prima  facU  case  in  favor  of  the  wilL 
Coalter  v.  Bryan,  1  Gratt  18.  See  McMechen  v. 
McMechen,  17  W.  Va.  683:  Nicholas  v.  Kershner,  20 
W.  Va.  251;  Kerr  v.  Lunsford.  31  W.  Va.  669,  8  S.  E. 
Rep.  498. 

Where  a  party  has  interests  under  and  against 
tbe  will,  he  may  be  authorized  by  the  court  to 
choose  whether  he  will  be  plaintiff  or  defendant  in 
the  issue.    Coalter  v.  Bryan,  1  Gratt  18. 

13.  Trial  of  Issue  by  Jury. -Upon  the  trial  of 
an  Issue  devisavit  vel  non,  the  mode  of  proceeding  is 
substantially  the  same  as  upon  the  trial  of  com- 
mon-law actions.  Where  parties  submit  to  the 
ruling  of  the  court  without  exception,  they  cannot 
be  heard  in  the  appellate  court  to  insist  on  the 
error,  if  any,  as  ground  of  reversal.  Lamberts  v. 
Cooper.  20  Gratt  61 ;  Montague  v.  Allan,  78  Va.  S02; 
Dower  v.  Church,  21  W.  Va.  28. 

Right  to  Open  and  Conclude.— Upon  an  issue 
devisavit  vel  non,  the  proponents  of  the  will  have 
the  opening  and  conclusion  of  the  evidence  and 
argument  Coalter  v.  Bryan,  1  Gratt.  18;  Mc- 
Mechen V.  McMechen,  17  W.  Va.  683;  Nicholas  v. 
Kershner,  20  W.  Va.  251 ;  Kerr  v.  Lunsford,  31  W. 
Va.  659. 8  S.  E.  Rep.  493. 

Instructions.— See  generally,  monographic  note 
on  "Instructions"  appended  to  Womack  v.  Circle. 
29  Gratt  192. 

Where  an  Instruction  has  already  been  substan- 
tially given,  the  court  Is  not  bound  to  repeat  It 
Kerr  v.  Lunsford,  81  W.  Va.  659, 8  S.  E.  Rep.  493. 

It  Is  Improper  to  single  out  one  witness,  although 
he  was  the  family  physician,  and  Instruct  the 
jury  that  his  evidence  Is  entitled  to  great  weight 
Kerr  v.  Lunsford,  31  W.  Va.  659.  8  S.  E.  Rep.  498. 

Where  an  Instruction  refers  to  a  disease  by  a 
technical  name.  Is  confused  in  its  parts,  and  as- 
sumes facts  as  proved.  It  is  properly  refused.  Kerr 
V.  Lunsford.  81  W.  Va.  659,  8  S.  E.  Rep.  498. 

14.  Verdict.— Upon  the  trial  of  an  Issue  devitavit 
vel  non,  where  the  question  was  as  to  the  validity 
of  two  wills  of  different  dates,  and  the  Jury  found 
in  favor  of  the  earlier   without  mentioning   the 
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later  will,  It  was  lield  that  the  verdict  should  be 
set  aside  as  not  responsive  to  the  issne.  Forney  v. 
Ferrell,  4  W.  Va.  729. 

ConduslveiiMs.— The  sentence  of  a  conrt  of  pro- 
bate bavins'  jurisdiction,  whether  it  be  a  sentence 
admitting-  a  papt-r  to  probate  or  exclndins  it,  as 
lonff  as  it  remains  in  force,  binds  conclusively  not 
only  the  Immediate  parties  to  the  proceeding'  in 
which  the  sentence  is  obtained,  but  all  other 
persons,' and  all  other  courts:  and  the  principle 
applies  as  well  to  a  sentence  represented  by  a 
verdict  of  a  Jury  and  decree  thereon  in  the  pro- 
ceedinir  by  bill  under  the  statute  as  to  a  sentence 
pronounced  in  any  other  authorized  probate  pro- 
ceediufifs.  Coalter  v.  Bryan,  l  Qratt.  18.  and  foot- 
note', Connolly  v.  Connolly,  82  Qratt.  067,  and 
foot-note.  See  also.  Wills  v.  Spracrgins,  3  GratL  556, 
and  foot-not€\  Dower  v.  Church,  21  W.  Va.  88; 
Dower  v.  Seeds,  28  W.  Va.  118. 

The  verdict  of  a  jury  in  favor  of  the  will,  upon 
an  issue  cUvisavit  vel  non,  approved  by  the  court  by 
which  the  issue  is  tried,  is  conclusive  as  to  all 
mere  questions  of  fact  derendinff  upon  the  credit 
to  be  ffiven  to  the  testimony  of  the  witnesses. 
Jesse  V.  Parker.  0  Qratt  67.  68  Am.  Dec  108;  Dudleys 
V.  Dudleys.  8  Lelffh  480,  and  foot-note;  Nock  v.  Nock. 
10  Qratt.  Ill:  Parramore  v.  Taylor,  11  Qratt  240: 
Younir  V.  Earner,  27  Qratt  106;  Lamberts  v. 
Cooper,  29  Qratt  06;  Hartman  v.  Strickler,  82 
Va.286. 

16.  JUDOMSNT  OB  DlCBBB— JUDGMENT  CONFINKD  TO 

Issue. —Upon  a  bill  fUed  to  contest  the  validity  of  a 
will,  the  jurisdiction  of  the  court  is  confined  to  the 
sinffle  question  whether  the  paper  admitted  to  pro- 
bate is  the  true  last  will  and  testament  of  the  de- 
cedent and  the  court  has  no  power  in  such  case  to 
construe  the  will  or  adjudicate  upon  the  rights  of 
the  parties  or  the  validity  of  the  dispositions 
therein.  See  Coalter  v.  Bryan,  1  Qratt.  18.  and  foot- 
note-, Lamberts  v.  Cooper,  20  Qratt  01,  zjiCl  foot-note\ 
Connolly  v.  Connolly,  82  Qratt  067;  Hartman  v. 
Strickler.  82  Va.  284:  Klrby  v.  Klrby,  84  Va.  028.  6  S. 
E.  Rep.  630:  Jones  v.  Reld.  12  W.  Va.  807;  Dower  v. 
Church,  21  W.  Va.  28:  Couch  v.  Eastham,  27  W.  Va. 
800:  Kerr  v.  Lunsford.  81  W.  Va.  060.  8  S.  E.  Rep.  408; 
Coffman  v,  Hedrick,  82  W.  Va.  119,  9  S.  E.  Rep.  05. 

In  Coalter  v.  Bryan,  1  Qratt  18.  a  bill  was  filed  not 
only  to  contest  the  validity  of  a  will  which  had  been 
resrularly  admitted  to  probate,  but  also  to  require 
an  account  of  the  executors  and  others  who  had 
-  possessed  themselves  of  the  estate  of  the  decedent 
under  the  will.  It  was  held  that  it  was  proper  for 
the  lower  court  to  dismiss  the  bill  as  to  the  executor 
and  refuse  to  require  or  permit  him  or  others  to 
render  any  account  in  that  suit  of  the  funds  of  the 
estate  which  had  come  into  their  hands,  the  func- 
tions of  the  suit  having  been  exhausted  when  the 
question  whether  the  will  was  valid  or  Invalid  was 
decided. 

Upon  a  bill  filed  under  the  statute  to  Impeach  or 
establish  a  will,  the  court  can  exercise  only  the 
special  limited  powers  conferred  upon  It  by  the 
statute;  it  can  only  ascertain  by  the  jury  trial 
whether  the  paper  in  question  is  or  is  not  the  will  of 
the  testator:  it  can  so  no  further,  and  cannot  make 
any  order  respecting  his  estate.  A  decree  appolnt- 
infif  a  receiver  to  take  charge  of  the  estate  pendente 
lite,  is  ultra  vires  and  void.  Klrby  v.  Klrby.  84  Va. 
827.  6  S.  E.  Rep.  589. 

10.  CONCIiUSrVBNESS  OF  PROBATE  PROCEEDINGS.— A 

sentence  pronounced  by  a  court  having  jurisdic- 
tion, whether  it  be  a  sentence  admitting  a  paper  to 
probate,  or  excluding  it  from  probate,  as  long  as  it 
remains  in  force  binds  conclusively,  as  beinff  a 
judgment  in  r«m,  not  only  the  immediate  parties  to 
the  proceeding  in  which  the  sentence  is  had,  but  all 


other  persons,  and  all  other  courts;  and  the  princi- 
ple applies  as  well  to  a  sentence  represented  by  a  ver- 
dict of  a  jury,  and  decree  thereon  in  the  proceedins* 
by  bill  under  the  statute,  as  to  a  sentence  pro- 
nounced in  any  other  authorized  probate  proceed- 
ing. 4  Mln.  Inst  (8d  Ed.)  Ill;  Connolly  v.  Connolly^ 
32  Qratt  067.  and  foot-note:  Norvell  v.  Lessueur.  SS> 
Qratt  222.  ^n^  foot-note;  Ballow  v.  Hudson,  18 Qratt. 
072:  Schultz  V,  Schultz,  10  Qratt  868:  Parker  v. 
Brown,  0  Qratt  564;  Page  v.  Paffe,  8  Rob.  424;  Nalle 
V.  Fenwick,  4  Rand.  585. 

"After  a  will  has  been  admitted  to  record,  it 
cannot,  with  us,  be  controverted  incidentally;  as  it 
frequently  is  in  the  English  common-law  courts, 
and  sometimes  (throuffh  the  intervention  of  a  )iiry> 
in  their  court  of  chancery,  in  consequence  of  the 
want  of  a  court  of  probate  in  relation  to  wills  of 
real  estate.  The  sentence  of  our  courts  of  probate 
cannot  be  drawn  in  question,  unless  In  an  appellate 
forum,  except  in  th,e  mode  prescribed  by  our  stat- 
ute of  wihs.*'  Malone  V.  Hobbs,  1  Rob.  840,  89  Ajn. 
Dec.  208. 

17.  Costs.— Where  a  paper  is  offered  for  probate 
by  the  nominated  executor,  and  its  probate  Is  op- 
posed by  some  of  the  next  of  kin,  the  costs  should 
be  paid  out  of  the  estate.  Roy  v.  Roy,  10  Qratt  418. 
See  Article  7  Va.  Law  Refif.  060. 

If  a  person  named  executor  in  a  paper  purporting- 
to  be  a  will,  offers  it  for  probate  in  the  district  court* 
and  it  is  there  established;  but  the  judgment  is  re- 
versed by  the  court  of  appeals,  the  executor  does 
not  pay  costs  in  the  district  court  Spencer  t. 
Moore,  4  Call  428.  See  Coalter  v.  Bryan,  1  Qratt.  18. 
See  generally,  monographic  note  on  "Costs'*  ap- 
pended to  Jones  V.  Tatum.  19  Qratt  730. 

18.  New  TaiAts.— Where  a  verdict  has  been  ren- 
dered for  or  aflrainst  the  validity  of  a  will,  a  new^ 
trial  may  be  g-ranted  or  refused,  as  a  general  rule* 
upon  the  same  principles  that  rovem  in  ordinary 
actions.  10  Enc.  PI.  &  Pr.  1050:  Connolly  v.  Con- 
nolly, 82  Qratt  067.  See  generally,  monographic 
note  on  "New  Trials"  appended  to  Boswell  v.  Jones^ 
1  Wash.  822. 

Anewtrlalouirhtnottobe  granted  for  evidence 
discovered  after  the  verdict  is  rendered,  if  tlits 
evidence  be  merely  cumulative  or  such  as  ouffht 
not  to  affect  the  result;  or  if  it  appear,  that  due 
diligence  to  discover  the  evidence  was  not  used 
before  the  trial.    Dower  v.  Church,  21  W.  Va.  28. 

Where  some  evidence  has  heen  fflven  which  tenda 
to  prove  the  fact  in  issue,  or  the  evidence  consists- 
of  facts  or  circumstances  or  presumptions,  a  new 
trial  will  not  be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  crlven  a  different 
verdict    Montasrue  v.  Allan,  78  Va.  592. 

19.  BiLii  OF  Review.- Where  a  bill  is  filed  under 
the  statute  to  contest  a  probated  will,  a  decree 
establishinfif  the  will  may  be  set  aside  by  a  bill  of 
review  for  newly-discovered  evidence.  Connolly  ▼.. 
Connolly,  82  Qratt  057.  See  generally,  mono- 
crraphic  note  on  "Bills  of  Review"  appended  U> 
nampbell  v.  Campbell,  22  Qratt  049. 

20.  Appeal  and  Error.— In  every  case  of  an 
appeal  in  a  controversy  concemiuflr  the  probate  of 
a  will,  the  original  paper  exhibited  for  probate 
ought  to  be  brought  before  the  appellate  court  by 
writ  of  subpoena  duces  tecum:  if  such  paper  cannot 
be  had  the  order  admitting  it  to  record  or  rejectinflr 
it  ought  neither  to  be  affirmed  nor  reversed,  but 
the  appeal  should  be  dismissed.  Marks  v.  Bryant. 
4  Hen.  &  M.  91. 

Upon  the  trial  of  an  issue  detiisavU  vel  non,  the 
mode  of  proceeding  is  substantially  the  same  as. 
upon  the  trial  of  common-law  actions.  Where 
parties  submit  to  the  rulinsrs  of  the  lower  court 
without    exception,  they  cannot  be  heard  in  the 
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appellate  court  to  Insist  on  the  error,  If  any,  as 
eronnd  of  reversal.  MonUffue  v.  Allan.  78  Va.  502; 
Lamberts  v.  Cooper,  29  Oratt.  61,  and  foot-note. 

B.  OF  NUNCUPATIVE  WILLS.-The  statute,  I 
Rev.  Code  1819,  %  18.  p.  378,  whicli  allowed  a  person 
interested  to  appear  within  seven  years  (tbe  present 
statute  only  allows  two  years,  see  Va.  Code  1887,  % 
8544).  after  probate  of  a  will,  and  by  bill  in  chancery 
contest  the  validity  of  the  will,  applies  only  to 
written  and  not  to  nuncupative  wills.  Pacre  v. 
Paffe.  2  Rob.  4S4. 

When  a  nuncupative  wfll  has  been  proved  before 
a  court  of  competent  Jurisdiction,  after  fourteen 
days  from  the  death  of  the  testator,  and  after 
the  widow  has  been  summoned  to  contest  the  same. 
as  directed  by  ihe  act  in  1  Rev.  Code  1819,  %  18,  p.  379. 
the  sentence  of  the  court  admitting  the  same  to 
probate  Is  binding  upon  her,  and  cannot  be  im- 
peached except  by  appeal  therefrom,  or  by  a  bill  in 
equity  founded  upon  her  havlnr  been  prevented 
by  fraud  or  accident  from  making  her  defence  in 
the  court  of  probate.    Pagre  v.  Paire,  2  Rob.  484. 

C.  OP  LOST  OR  DESTROYED  WILLS.— A  court 
of  probate,  unless  forbidden  to  do  so  by  a  statute, 
may  admit  to  probate  a  will,  which  has  been  lost, 
suppressed  or  destroyed;  or  such  a  will  may  be 
established  by  the  decree  of  a  court  of  chancery 
upon  a  bill  brought  by  the  devisee  or  iesratee 
affainst  the  heir  or  distributees.  In  either  case 
the  order  establishing  the  will  should  set  forth  its 
contents,  that  it  was  duly  executed  by  the  testator, 
when  he  was  of  sound  mind  and  disposiufir  memory, 
and  by  whom  it  was  witnessed,  and  show  that  it 
was  attested  in  the  manner  required  by  the  law. 
The  decree  should  also  direct  this  order  includ- 
ing the  will  so  established  by  it  to  be  recorded  in 
the  proper  will-book,  which  would  be  done  by 
recording'  a  copy  of  the  order  of  the  probate  court 
or  a  copy  of  the  decree  of  the  chancery  court,  as 
the  case  mlffht  be.    Dower  v.  Seeds,  28  W.  Va.  118. 

Before  a  will,  which  has  been  lost,  suppressed  or 
destroyed,  can  be  thus  probated  by  an  order  of 
a  circuit  court  acting-  as  an  appellate  probate 
court  upon  an  appeal  from  an  order  of  the  county 
court  either  admitting  or  refusing  to  admit  such 
will  to  probate,  the  court  must,  if  requested  by 
any  party  interested,  direct  an  issue  of  devitavit 
vel  non  to  be  tried  by  a  jury;  and  so  too  in  a 
chancery  cause  to  set  up  such  lost,  suppressed  or 
destroyed  will,  before  a  decree  can  be  rendered 
setting  up  such  will,  if  either  party  to  the  suit 
requests  it,  the  court  should  direct  an  issue  of 
dsvUavU  vel  non  to  be  tried  by  a  jury.  Dower  v. 
Seeds,  28  W.  Va.  113. 

Before  such  issue  of  devisavit  vel  non  is  directed 
either  by  the  circuit  court  acting  as  an  appellate 
court  of  probate  or  by  a  court  of  chancery  on  a 
t>ill  to  establish  a  will,  which  is  claimed  to  have 
"been  lost,  suppressed  or  destroyed,  such  circuit 
court  as  appellate  probate  court  or  such  court  of 
cliancery,  as  the  case  may  be.  must  first  determine. 
tliat  the  alleged  will  has  been  destroyed,  sup- 
pressed or  lost,  and  secondly  it  must  determine 
tbe  contents  of  this  will.  And  the  jury  on  such 
issue  are  to  determine,  whether  the  will,  the  con- 
tents of  which  are  thus  ascertained,  is  the  last 
will  and  testament  of  the  testator,  or  whether 
any  part,  and,  if  any,  what  part  of  the  contents 
of  this  last  will  is  the  true  last  will  and  testament 
of  the  testator;  and  when  the  jury  shall  render 
its  verdic^.  it  should  be  held  conclusive,  as  to 
what  was  the  last  will  and  testament  of  the  tes- 
tator and  as  to  whether  any  part  of  the  will 
submitted  to  them  was  his  last  will,  unless  a  new 
trial  be  awarded;  and  the  circuit  court  as  such 
appellate  court  of  probate  or  the  court  of  chancery 


as  the  case  may  be,  should  set  up  and  establish  in 
the  manner  before  stated  the  will  as  found  by  the 
jury  as  the  last  will  and  testament  of  the  testator 
and  have  it  recorded  as  such  in  the  manner  before 
Indicated,  or  should  refuse  to  establish  any  part 
of  the  will,  which  was  submitted  to  the  jury,  as 
the  will  of  the  tesUtor,  if  the  verdict  pf  the  jury 
requires  such  order  or  decree.  Dower  v.  Seeds, 
28  W.  Va.  118. 

In  a  suit  to  set  up  a  will  which  has  been  de- 
stroyed, it  is  not  sufSctent  to  show  that  it  may  have 
been  in  existence  after  the  testator  lost  capacity 
to  revoke  it,  but  it  must  appear  that  It  was  in  ex- 
istence after  that  date.  Courts  of  equity  do  not 
set  up  lost  papers  except  where  it  is  clearly  shown 
that  it  should  be  done.  Shacklett  v.  Roller.  97  Va. 
689,  84  S.  E.  Rep.  49S. 

In  a  proceeding  to  establish  a  lost  will,  parol  and 
secondary  evidence  of  the  existence  and  contents 
of  the  Willis  admissible.  But  where  the  only  evi- 
dence adduced  for  this  purpose  was  the  deposition  of 
a  witness,  eighty-five  years  of  age,  who  testified  that 
sixty-eight  years  before  she  had  seen  the  will  and 
heard  it  read,  and  who  undertook  to  testify,  not 
only  to  its  provisions,  but  to  the  degree  of  estate 
devised,  it  was  held  that  the  testimony,  though  ad- 
missible, was  not  sufficient  Apperson  v.  Dowdy,  88 
Va.  77«,  1  S.  E.  Rep.  106. 

D.  OP  FOREIGN  WILLS— A  sentence  of  probate 
made  in  another  state  upon  a  will  is  not  evidence 
in  the  courts  of  West  Virginia  of  the  validity  and 
due  execution  of  the  will  as  to  lands  in  that  state 
devised  by  it,  so  as  to  pass  title  to  such  lands  to  the 
devisee.  Thrasher  v.  Ballard,  88  W.  Va.  286, 10  S.  E. 
Rep.  411. 

A  will  devising  lands  lying  in  Virginia,  may  be 
proved  In  Virginia,  although  declared  void  in  some 
other  of  the  United  States.  Rice  v.  Jones,  4  Call 
89. 

When  an  authenticated  copy  of  a  will  proved  in 
another  or  foreign  state,  is  offered  for  probate  In 
Virginia,  If  the  probate  shows  that  the  will  has 
heen  so  proved  In  a  foreign  court,  as  that  if  proved 
in  like  manner  by  witnesses  here,  it  could  only  be 
admitted  as  a  will  of  personalty.  It  shall  be  so 
admitted  here;  but  If  the  evidence  taken  In  the 
foreign  court  be  such  that.  If  taken  In  Virginia 
court.  It  would  be  sufficient  to  establish  It  as  a  will 
of  lands.  It  shall  be  admitted  in  Virginia  also,  as  a 
will  of  lands.  Ex  parte  Povall,  3  Leigh  816.  See 
Burnley  v.  Duke.  1  Rand.  108:  Va.  Code  1887,  $  2686: 
W.  Va.  Code,  ch.  77.  §  28,  p.  709. 

A  copy  of  a  record  or  paper  In  the  clerk's  office 
of  any  court  In  the  sUte  of  Virginia,  attested  by  the 
officer  In  whose  office  the  same  Is.  Is-  admissible  as 
evidence  In  this  state,  though  It  has  not  the  seal  of 
the  court  or  a  certificate  of  a  judge,  as  required  by 
tbe  act  of  congress  relating  to  authentication  of  rec- 
ords. Thrasher  v.  Ballard,  83  W.  Va.  286, 10  S  E. 
Rep.  411. 

Where  a  copy  of  a  will  proved  in  Louisiana  accord- 
ing to  the  laws  of  that  state  and  offered  for  probate 
in  Virginia,  was  not  authenticated  according  to  the 
act  of  congress  of  May  26,  1790.  but  was  authenti- 
cated according  to  the  rules  of  the  common  law.  It 
was  held  that  the  copy  was  duly  authenticated 
within  the  meaning  of  the  statute  of  wills,  1  Rev. 
Code,  ch.  104,  S  16.    Ex  parte  Povall,  3  Leigh  816. 

A  copy  of  a  will  having  annexed  the  following  cer- 
tificate :  "Virginia.  In  W.  county  court,  Sept.  term, 
1886.  The  will  and  testament  of  M.  S.  deceased, 
dated  2C  February.  1884.  was  presented  In  court, 
proved  by  the  oaths  of  R.  C.  J.  and  H.  B.  C.  B..  two 
of  the  subscribing  witnesses  thereto,  and  ordered 
to  be  recorded.  Teste:  William  B.  P.,  Clerk,  A 
copy.    Teste:  William  B.  P.,  Clerk.*'— Is.  as  regards 
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mere  form  or  manner  of  attestation,  admissible. 
Thrasher  v.  Ballard,  88  W.  Va.  885,  10  S.  E.  Rep.  411. 
Where  a  copy  of  a  will  with  a  certificate  thereon 
that  it  had  been  admitted  to  probate  in  the  connty 
court  of  Louisa,  was  certified  :  "A  true  copy  J.  H., 
C.  L.  C.*'  it  was  held  that  this  was  a  sufficient  certifi- 
cate that  J.  H.  w.as  the  clerk  of  the  court,  and  that 
the  certified  copy  of  the  record  was  competent  evi- 
dence.   Wynn  v.  Harman.  6  Gratt.  157. 

XIII.  OBNBRAL  PRINCIPLES  OP  INTBRPRBTATION . 

A.  GENERAL  RULE  OP  INTENTION. -The  fun- 
damental rule  in  the  construction  of  wills  is.  that 
the  Intention  of  the  testator,  if  not  inconsistent  with 
some  established  rule  of  law.  must  control.  29  Am. 
&Enff.  Enc.  Law  (1st  Ed.)  886:  2  Min.  Inst.  (4th  Ed.) 
1066  :  Kennon  v.  McRoberts,  1  Wash.  96,  1  Am.  Dec. 
428 ;  Reno  v.  Davis,  4  Hen.  &  M.  283  ;  Wyatt  v.  Sadler, 
1  Mnnf.  587  ;  Mooberry  v.  Marye,  2  Mnnf.  468  ;  Land 
V.  Otley.  4  Rand.  218;  Boisseau  v.  Aldrldffes,  6  Leiffh 
S82,  27  Am.  Rep.  600 :  Wootton  v.  Redd.  12  Gratt  196: 
Smith  V.  Smith,  17  Gratt.  268 :  Rhett  v.  Mason.  18 
Gratt  641 ;  Hatcher  v.  Hatcher,  80  Va.  169  ;  Price  v. 
Cole,  88  Va.  848, 2S.  E.  Rep.  200  ;  Stokes  v.  VanWyck, 
88  Va.  724.  8  S.  E.  Rep.  887  :  East  v.  Garrett  84  Va. 
528.  OS.  E.  Rep.  1112;  McCamant  v.  Nuckols,  85  Va. 
381,  12  S.  B.  Rep.  160  ;  Neville  v.  Dulaney.  89  Va.  842, 

17  S.  E.  Rep.  475  :  Hinton  v.  Mllbum.  28  W.  Va.  166 : 
Ck>uch  V.  Eastham.  29  W.  Va.  784.  8  S.  E.  Rep.  23  ;  Fur- 
bee  V.  Purbee.  49  W.  Va.  191,  88  S.  E.  Rep.  511. 

The  cardinal  rule  for  the  construction  of  a  will 
is  to  ascertain  the  intention  of  the  testator  from  the 
entire  instrument  Hays  v.  Preshwater,  47  W.  Va. 
217,  84  S.  E.  Rep.  831 ;  LeSaffe  v.  LeSage  (W.  Va.), 
43  S.  £.  Rep.  187. 

However  great  may  be  the  task  of  ascertaining 
the  intention  of  the  testator  from  the  la^nguage  used, 
still  if  it  can  be  ascertained  by  any  legitimate 
means,  it  must  be  held  sacred  and  full  effect  given 
to  it  The  court  will  make  the  amplest  allowance 
for  the  unskiUfulness  and  negligence  of  the  testa- 
tor, technical  informalities  will  be  disregarded,  the 
most  perplexing  complications  of  words  and  sen- 
tences will  be  carefully  unfolded,  and  traces  of  the 
testator's  intention  will  be  diligently  sought  out  in 
every  part  of  the  instrument  and  the  whole  weighed 
carefully  together.  Wootton  v.  Redd.  12  Gratt  196  : 
Senger  v.  Senger,  81  Va.  702 ;  Magers  v.    Edwards, 

18  W.  Va.  822;  French  v.  French.  14  W.  Va.  458  ;  Fur- 
bee  V.  Purbee,  49  W.  Va.  191.  88  S.  E.  Rep.  511. 

B.  LEGAL  PRESUMPTIONS  AND  RULES  OF 
CONSTRUCTION  YIELD  TO  AN  INTENTION  SAT- 
ISP  AC^TORILY  EXPRESSED. -Legal  presumpUons 
and  rules  of  construction,  which  would  otherwise 
prevail,  yield  to  an  intention  satisfactorily  ex- 
pressed in  the  instrument  itself;  and,  indeed,  in  the 
face  of  such  expression  of  intent  have  no  appli- 
cation. This  proposition  is  expressed  in  the  maxim 
Qitotiet  in  verbis  nulla  est  atnbiauitas,  ibi  nulla  expoaitio 
contra  verba  JUnda  ett,—[i  is  not  allowable  to  inter- 
pret what  has  no  need  of  Interpretatloo,  nor  will 
the  law  make  an  exposition  against  the  express 
words  and  intent  of  the  parties.  2  Min.  Inst  (4th 
Ed.)  1052:  Tebbs  v.  Duval,  17  Gratt  849. 

Where  a  will  affords  no  satisfactory  clue  to  the 
real  intention  of  the  testator,  the  court  must,  from 
the  necessity  of  the  case,  resort  to  legal  presump- 
tions and  rules  of  construction;  but  such  rules  must 
yield  to  the  intention  of  the  testator  apparent  in  the 
will,  and  have  no  application  where  the  intention 
thus  appears.  Tebbs  v.  Duval,  17  Gratt.  849;  Moon  v. 
Stone,  19  Gratt  281;  Withers  v.  Sims,  80  Va.  661: 
Bradley  v.  Zehmer,  82  Va.  688;  Hurt  v.  Brooks.  89 
Va.  500,  16  S.  E.  Rep.  858;  CJouch  v.  Eastham,  29  W. 
Va.  798,  8  S.  E.  Rep.  28;  Cresap  v.  Cresap,  P4  W.  Va. 
315.  12S.  E.  Rep.  528. 


C.  INTENTION  MUST  BE  GATHERED  FROM 
THE  WORDS  AS  USED  BY  THE  TESTATOR.— 
While  the  Intention  of  the  testator  is  the  "polar 
star*'  of  construction,  it  must  be  found  In  his  ex- 
pressed words:  the  meaning  of  the  words  as  used 
by  the  testator  being  the  equivalent  of  the  leral  In- 
tention, i.  e.  the  intention  which  the  law  recognizes 
as  operative  and  dispositive.  And  it  is  not  proper 
for  the  court  to  speculate  upon  what  the  testator 
may  be  supposed  to  have  intended  to  do,  instead  of 
giving  strict  effect  to  his  words.  "The  true  inquiry," 
as  has  been  frequently  saRl,  *'is  not  what  the  testa- 
tor meant  to  express,  but  what  the  words  he  has 
used  do  express."  Wootton  v.  Redd,  18 Gratt  196: 
Burke  v.  Lee.  76  Va.  886;  Hatcher  v.  Hatcher,  80  Va. 
169:  Senger  v.  Senger,  81  Va.  687;  Stokes  v.  Van 
Wyck.  88  Va.  724.  3  S.  E.  Rep.  887;  East  v.  Garrett 
84  Va.  528,  9  S.  E.  Rep.  1112;  Warlnr  v.  Bosher.  91  Va. 
286.  21  S.  E.  Rep.  464;  Couch  v.  Eastham,  29  W.  Va. 
784.  8  S.  £.  Rep.  88;  Cresap  v.  Cresap.  84  W.  Va.  SIO. 
12  S.  E.  Rep.  527:  Pack  v.  Shanklin,  48  W.  Va.  8M,  27 
S.  E.  Rep.  889. 

This  principle  has  been  expressed  by  Prof.  Graves : 
"What  the  judicial  expositor  seeks  to  ascertain  is 
not  the  meaning  of  the  words  alone,  nor  the  mean- 
ing of  the  writer  alone,  but  the  meaning  cf  the 
words  as  used  by  the  writer.  It  is  not  the  meanlns* 
of  the  words  In  the  abstract  for  the  meanlnsr  of 
words  varies  with  the  circumstances  under  wblcli 
they  are  used;  and  not  the  meaning  of  the  writer 
apart  from  his  words,  for  the  question  Is  one  of  In* 
terpretation,  and  what  the  writer  meant  to  have 
said,  but  did  not,  is  foreim  to  the  inquiry;  and  vol- 
uit  ted  non  dixit  is  the  law's  epitaph  on  a  will  whicli 
thus  fails  of  its  purpose.  We  must  seek  the  mean- 
ing of  the  writer,  but  we  must  find  it  in  his  words: 
and  we  must  seek  the  meaning  of  the  words,  but  it 
must  be  the  meaning  of  his  words— of  the  words  as 
he  has  used  them— the  meaning  which  they  have 
'in  the  mouth  of  this  party.'"  Paper  on  Extrinsic 
Evidence  in  respect  to  Written  Instruments  (read 
before  the  Va.  State  Bar  Association  August  S. 
1898). 

'*We  do  not  mean  to  say  that  where  the  Intention 
of  the  testator  is  left  in  doubt  by  the  languag'e  he 
employs  in  his  will,  extrinsic  evidence  cannot  be 
resorted  to  for  the  purpose  of  showing  the  intention 
of  the  testator,  the  state  of  his  family  and  of  his 
property  at  the  time  of  making  his  will,  or  that  evi- 
dence may  not  be  received  as  to  any  facts  known  to 
the  testator,  which  may  reasonably  be  supponed  to 
have  influenced  him  in  the  disposition  of  his  prop- 
erty, and  as  to  all  the  surrounding  circumstances 
at  the  time  of  making  the  will.  Wootton  v.  £edd*g 
Ex'or,  12  Oratt.  208.  But  as  was  said  by  Kuth,  P., 
in  Waring  v.  Bosher,  91  Va.  286,  21  S.  E.  Rep.  464: 
'The  object  of  courts  in  construing  wills  is  to  arrive 
at  the  true  intent  of  the  testator,  but  that  Intent  is 
to  be  gathered  from  the  language  used.  "Conjec- 
ture." it  has  been  said,  "cannot  be  permitted  to 
usurp  the  place  of  judicial  conclusion,  nor  supply 
what  the  testator  has  failed  sufficiently  to  indicate.** 
The  intention  must  be  collected  from  the  words  of 
the  will,  for  the  object  of  the  construction  is  not  to 
ascertain  the  presumed  or  supposed,  but  the 
expressed  intention  of  the  testator,  that  Is.  the 
meaning,  which  the  words  of  the  will,  correctly  in- 
terpreted, convey.' "  CAiiDWSLL,  J.,  In  Wlldber^er 
V.  Cheek,  94  Va.  624,  27  S.  E.  Rep.  441. 

If  the  testator  uses  languag'e.  which  can  be  con« 
strued  so  as  to  carry  the  general  intent  and  purpose 
into  effect,  it  is  the  duty  of  the  court  so  to  construe 
the  language  as  to  accomplish  that  object  But  the 
court  is  not  authorized  to  supply  omissions  by 
adding  words  even  for  such  a  purpose.  The  testa- 
tor must  express  his  intention  or  use  such  language 
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as  will  enable  the  court  to  ascertain  wbat  his  inten- 
tion is,  in  order  to  make  it  effectual.  Llston  v.  Jen- 
kins. 2  W.  Va.  68;  Graham  v.  Graham.  28  W.  Va.  86: 
Cresap  t.  Cresap,  84  W.  Va.  310,  12  S.  E.  Rep.  627. 

In  Moon  T.  Stone.  19Gratt  180.  the  qnestion  was  as 
to  the  meaning  of  the  word  "children."  Moncurs* 
P.,  in  deliverlnff  the  opinion  of  the  court,  said: 
'Now  It  is  very  probable  that  if  the  testator  had 
been  asked  when  he  ffave  instructions  for  his  will, 
whether  he  intended  by  the  use  of  the  word  'chil- 
dren* to  exclude  the  descendants  which  mlffht  be 
liYinr  of  any  child  that  miffht  l>e  dead,  supposing 
the  will  to  have  that  effect,  he  would  have  answered 
'No.*  and  would  have  directed  such  words  to  be  used 
as  would  plainly  express  his  intention.  But  what^ 
ever  may  be  our  conjecture  on  that  subject,  we  can- 
not give  effect  to  any  supposed  intention  which  is 
not  expressed  by  the  words  of  the  wilL  The  most 
we  could  say  in  such  a  case  is,  voluit,  ud  nan  dixit. 
We  sit  here  not  to  make  wills  for  testators  but  to 
expound  them.  And  we  must  srlve  effect  to  every 
will  as  it  is  written  by  the  testator,  provided  it  be 
legal,  however  strange  and  capricious  it  may  seem 
to  have  been." 

D.  SENSE  IN  WHICH  WORDS  ARE  PRESUMED 
TO  BE  USED. 

1.  Obdinaby  Words  Psssumbd  to  Bb  Usbo  in 
Thbib  Ori>inabt  Sbnsb.— In  construing  wills  and  all 
written  instruments,  the  g-rammatical  and  ordinary 
sense  of  the  words  is  to  be  adhered  to  unless  that 
would  lead  to  some  absurdity  or  some  repuarnance 
or  inconsistency  with  the  rest  of  the  instrument,  in 
which  case  the  grammatical,  and  ordinary  sense  of 
the  words  may  be  modified,  so  as  to  avoid  that  ab- 
surdity and  inconsistency,  but  no  further.  East  v. 
Garrett.  84  V  a.  628,  9  S.  £.  Rep.  1112.  See  also.  Robin- 
sons V.  Allen,  11  Gratt.  786:  Sender  v.  Sender,  81  Va. 
687. 

Unless  the  presumption  that  the  words  are  used 
in  their  ordinary  sense  is  rebutted  by  the  context,  or 
there  is  difficulty  in  applying  the  words  to  the  facts 
of  the  case,  or  they  are  insensible  when  brought 
into  contact  with  the  facts,  the  maxim  of  Vattel  ap- 
plies: "It  is  not  permitted  to  interpret  what  has  no 
need  of  interpretation,  "  and  the  testator  is  taken  to 
mean  what  he  says.  See  Paper  on  Extrinsic  Evi- 
dence in  respect  to  Written  Instruments,  by  Prof. 
Graves  (read  before  the  Va.  St.  Bar  Assn.,  Aug.  2, 
1902) :  Couch  V.  Eastham,  29  W.  Va.  784, 8  S.  E.  Rep.  28: 
Tebbs  V.  Duval,  17  GratL  849. 

Where,  however,  in  the  context  of  a  will  the  tes- 
tator has  explained  his  own  meaning  in  the  use  of 
certain  words,  that  should  be  the  guide,  without 
resortinir  to  lexicofirraphers  to  determine  their  ab- 
stract siffuiflcation,  or  to  adjudged  cases  to  discover 
what  they  have  been  held  to  mean  in  other  wills. 
2Min.  Inst.  (4th  Ed.)  1066:  Carnaffy  v.  Woodcock,  2 
Munf.  284:  Randolph  v.  Wriffht,  81  Va.  606. 

PresBBption  Not  Affected  by  Unreasonableness  of 
Will.— The  inconvenience  or  absurdity  of  a  devise 
is  no  ground  for  varying  the  construction,  where 
the  terms  are  unambiaruous:  but  when  the  inten- 
tion is  obscured  by  conflictinflr  expressions,  it  is  to 
be  souffht  in  a  rational  and  consistent  rather  than 
in  an  irrational  and  inconsistent  purpose.  Graham 
V.  Graham.  28  W.  Va.  86. 

"This  presumption  that  words  are  used  in  their 
strict  and  primary  sense  will  not  be  affected  by  the 
mere  fact  that  when  so  interpreted  the  will  may 
seem  capricious  and  unreasonable,  or  even  cruel 
and  nnJusL  For  the  court  must  Interpret  the  will 
of  the  testator,  not  make  his  will  for  him:  and  he 
may  have  had  secret  motives  of  which  the  court  is 
ignorant.  At  all  events,  to  the  suirffestion  that  his 
will  is  unreasonable,  he  has  the  leffal  ri^ht  to  reply, 
as  does  the  Roman  matron  in  the  satire  of  Juvenal, 


'Hoe  volo,  sic  Jubeo^  sit  pro  rations  voluntas.'  "  Paper 
by  Prof.  Graves  on  Extrinsic  Evidence  in  respect 
to  Written  Instruments  (read  before  the  Va.  St 
Bar  Assn.,  Aug*.  2.  1893). 

When  the  lanmaffe  of  the  testator  is  plain,  and 
his  meaning  clear,  the  courts  have  nothing  to  do 
but  to  carry  the  expressed  will  of  the  testator  into 
effect,  if  it  is  not  inconsistent  with  some  rule  of  law. 
(}ouch  V.  Eastham,  29  W.  Va.  784.  8  S.  E.  Rep.  28: 
Whelan  v.  ReiUy,  5  W.  Va.  856. 

Where  there  is  an  express  disposition,  though  it 
may  be  the  result  of  oversight  or  mistake  on  the 
partof  the  testator,  it  cannot  be  controlled  by  in- 
ference which  is  not  necessary  and  indisputable. 
Harrison  v.  Haskins.  2  Pat.  A  H.  888. 

2.  TBCHNICAIj   WOBD8  PBBSUMBD  TO    BB   USBD   IN 

Thbib  Tbchnical  Sbnsb.— Where  technical  words  or 
phrases  are  used  in  a  will  they  are  presumed  to  be 
used  according  to  their  technical  sig-niflcation  un- 
less the  contrary  appears,  for  the  courts  have  no 
riirht  to  suppose  that  the  testator  did  not  under- 
stand the  meaniuflT  of  the  words  he  employed,  or 
that  he  did  not  mean  what  the  words  properly  im- 
port; yet  where  other  expressions  are  used  in  con- 
junction with  such  technical  words,  which  plainly 
Indicate  what  the  Intention  was.  and  that  it  was  not 
in  accordance  with  the  technical  signification,  the 
intention  will  control  the  legal  operation  of  the 
words.  2Min.  Inst  (4th  Ed.)  1066:  Kennon  v.  Mc- 
Roberts.  1  Wash.  96.  I  Am.  Dec.  428:  Pindley  v.  Pind- 
ley.  11  Gratt  484:  Robinsons  v.  Allen,  11  Gratt  788: 
Senger  v.  Senger,  81  Va.  687:  Wallace  v.  Minor,  86 
Va.  660. 10  S.  E.  Rep.  428:  Nye  v.  Lovitt  92  Va.  710. 
24  S.  E.  Rep.  846:  Waring  v.  Wariuff,  96  Va.  641.  82  S. 
E.  Rep.  150:  Allison  v.  Allison,  101  Va.  .  44  S.  E.  Rep. 
904:  Hlnton  v.  Milburn,  28  W.  Va.  166:  Baer  v.  Forbes, 
48  W.  Va.  206,  86  S.  E.  Rep.  864:  Collins  v.  Feather 
(W.  Va.).  48  S.  E.  Rep.  826. 
8.  WOBDS  Prbsumed  to  Bb  Usbd  with   Intbnt 

CONSISTBNT   VriTH    OTHBB   PBOYISIONS    OP     WlUL.— 

When  the  words  of  one  part  of  a  will  are  capable  of 
a  twofold  construction,  that  should  be  adopted 
which  is  most  consistent  with  the  intention  of  the 
testator  as  ascertained  by  other  provisions  in  the 
will.    Price  v.  Cole,  88  Va.  848,  2  S.  E.  Rep.  200. 

In  construing  wills,  courts  are  not  bound  to  give 
a  strict  and  literal  construction  to  the  words  used, 
and  by  adhering  to  the  letter  defeat  the  manifest 
object  and  desiffu  of  the  testator.  Hill  v.  Huston, 
15  Gratt  850. 

4.  Value  of  Adjudged  Casbs  in  Construino 
Words.— "Established  rules  of  construction,  how- 
ever wise  and  just,  can  at  best  only  serve  as  aids  to 
a  just  conclusion.  Such  is  the  rule,  especially  when 
construing  plain  words  and  expressions  in  common 
use.  which  have  not  acquired  a  definite  legal  sl^ni- 
flcation.  Hence,  in  the  old  case  of  Jeffereys  v. 
Poyntz,  8  Wils.  141.  it  was  said:  'Cases  in  the  books 
upon  wills  may  serve  to  sruide  us  with  respect  to 
g'eneral  rules  in  the  construction  of  devises  in  wills, 
but  unless  a  case  cited  be  in  every  respect  directly 
in  point,  and  affree  in  every  circumstance  with  that 
in  question,  it  will  have  little  or  no  welffht  with  the 
court  who  always  look  upon  the  intention  of  the 
testator  as  the  polar  star  directing  them  in 
the  construction  of  wills.'  This  language  was  sub- 
stantially quoted,  and  with  approbation,  by  Pen- 
dleton, P..  in  Kennon  v.  McRoberts,  1  Wash.  97." 
East  V.  Garrett  84  Va.  B23. 9  S.  E.  Rep.  1112.  See  also. 
Smith  V.  Smith.  17  Gratt  268:  Rhett  v.  Mason,  18 
Gratt  641:  Cheshire  v.  Purcell,  11  Gratt  771:  Ran- 
dolph V.  Wright  81  Va.  608:  Bartlett  v.  Patton,  88  W. 
Va.  71,  lOS.  E.  Rep.  21. 

"As  was  said  byJtmoB  Richardson  In  Carr  v. 
Efflufirer,  78  Va.  206:  'We  should  remember,  as  a  ereat 
truth,  the  remark  made  by  Judqb  Pendlbton  in 
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Kennon  t.  McRoberts,  1  Wash.  97,  and  qaotliur  from 
ablejudffeswho  hadffone  before  talm.  "tbat  cases 
on  wills  seem  raiher  to  obscure  than  illamlnate 
questions  of  this  sort;  that  cases  on  wills  may 
ffulde  as  to  general  rules  of  construction,  but,  un- 
less a  case  be  in  every  respect  directly  in  point  and 
affreeln  every  circumstance,  it  will  have  but  little 
or  no  weiffht  with  the  courts,  which  always  look 
upon  the  intention  of  the  testator  as  the  polar  star 
to  direct  them  in  the  construction  of  wills."'  Yet 
the  lanffuaffe  of  courts,  when  they  speak  of  the  pre- 
vailing intention  as  the  'crovernlnff  principle,'  must 
be  'understood  with  this  important  limitation,  that 
here,  as  in  other  instances,  the  Judges  submit  to  be 
bound  by  precedents  and  authorities  in  point 
and  endeavor  to  collect  the  intention  upon  grounds 
of  a  judicial  nature,  as  distinguished  from  arbitrary 
occasional  conjecture.'  2  Jarman  on  Wills,  888." 
LACT,  J.,  in  Hall  v.  Palmer,  87  Va.  864.  18  S.  E.  Rep. 
618.  11L.R.  A.Oia 

In  Madden  v.  Madden,  2  Leiffh  877,  it  was  said: 
'*There  are  no  technical  words  or  forms  of  expres- 
sion used  in  the  will.  It  is,  evidently,  the  production 
of  a  plain  man,  who.  though  he  understood  very 
well  what  he  meant  to  say,  and  was  able  to  express 
himself  quite  intelligibly,  knew  nothing  of  legal 
forms  or  legal  phrases.  To  ascertain  his  meaning, 
we  must  not  look  to  treatises  on  wills,  or  to  ad- 
judged cases,  but  simply  to  the  words  he  has  used." 
Quoted  with  approval  in  Miller  v.  Potterfleld.  86  Va. 
876.   11  S.  £.  Rep.  486. 

E.  WORDS  MAY  BE  SUPPLIED,  TRANSPOSED 
OR  REJECTED  TO  EFFECTUATE  INTENTION  OF 
TESTATOR.-The  will  must  be  most  favorably  and 
benignly  expounded  to  pursue,  if  possible,  the  in- 
tention of  the  testator.  To  effectuate,  therefore, 
the  clear  intention  as  apparent  upon  the  whole 
will,  words  and  limitations  may  be  transposed, 
supplied  or  rejected:  expressions  may  be  rectified, 
as  by  reading  the  words  "if  he  should  die"  as 
if  they  were  "when  he  should  die,"  or  "herein- 
after" as  If  it  were  "hereinbefore,"  or  the  word 
"and"  as  if  it  were  "or,"  and  vice  versa;  and, 
indeed,  in  no  case  should  the  manifest  intent 
be  defeated  by  adhering  to  the  letter  of  the 
will.  2  Min.  Inst  (4th  Ed.)  1037;  Lynch  v.  Hill, 
6  Munf.  114;  Brooke  v.  Croxton,  2  GratL  507;  Hill 
V.  Huston.  15  Gratt  350;  Smith  v.  Lloyd.  16Gratt. 
811;  Peyton  v.  Harman,  22  Gratt.  645;  Efflnger  v. 
Hall.  81  Va.  04;  Price  v.  Cole.  83  Va.  843.  2  S.  E.  Rep. 
200:  East  V.  Garrett.  84  Va.  528,  0  S.  E.  Rep.  1118;  Gish 
V.  Moomaw,  80  Va.  847.  15  S.  E.  Rep.  868;  Chapman  v. 
Chapman,  90  Va.  400, 18  S.  E.  Rep.  018;  Toothman  v. 
Barrett.  14  W.  Va.  801. 

The  strict  grammatical  sense  is  not  always  re- 
garded, but  the  words  of  the  will  may  be  transposed 
to  make  a  limitation  sensible,  or  to  carry  into  effect 
the  general  intent  of  the  testator.  Price  v.  Cole,  88 
Va.  848,  8  S.  E.  Rep.  200.  See  Temple  v.  Temple.  1 
Hen.  A  M.  476. 

Words  and  limitations  may  be  transposed,  sup- 
plied or  rejected,  when  the  immediate  context  or 
the  general  scheme  of  the  will  warrants  it.  but  not 
merely  on  a  conjecture  or  hypothesis  of  the  testa- 
tor's intention.    Graham  v.  Graham.  23  W.  Va.  86. 

Where  the  testator  does  not  use  proper  technical 
words  to  express  his  meaning,  the  court  may  supply 
them,  in  order  to  effectuate  the  manifest  intention 
of  the  testator;  and  for  such  purpose  onb'.  Selden 
V.  King,  2  Call  72;  Purbee  v.  Furbee,  49  W.  Va.  191, 
38  S.  E.  Rep.  511. 

While  it  is  not  necessary  to  take  all  the  words  in 
a  will  in  the  order  in  which  they  are  placed,  and 
the  courts  may  by  transposition  so  arrange  them 
as  to  comply  with  the  Intention  of  the  testator,  yet 
in  no  case,  where  the  words  are  plain  and  uneqnlv- 
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ocal,  is  a  transposition  to  be  made  in  order  to 
create  a  meaning  and  construction  different  from 
that  which  they  naturally  had  as  written,  mncb 
less  to  let  In  different  devisees  or  legatees,  or  to 
exclude  those  already  provided  for.  Graham  t. 
Graham,33W.  Va.  86. 

In  supplying  words  in  a  will  the  correct  rule  i»  to 
supply  such  only,  as  it  is  evident  the  testator  in- 
tended to  use,  and  not  such  also,  as  would  be  neces- 
sary to  effectuate  the  supposed  intention  of  the 
testator.    Graham  v.  Graham,  28  W.  Va.  86. 

Introductory  words,  even  expressions  contained 
in  the  clause  of  attestation  may  assist  in  showing' 
the  intention.  For  example,  the  word  "estate** 
occurring  in  the  introductory  part  of  the  will  may 
be  transposed  thence  to  the  devising  part  and 
there  be  made  to  enlarge  the  interest  devised  to  & 
person  from  a  life  estate  to  a  fee  simple.  2  Mia. 
Inst  (4th  Ed.)  1067;  Kennon  v.  McRoberts,  1  Wash. 
96,  1  Am.  Dec.  428:  Davies  v.  Miller,  1  Call  127; 
Watson  V.  Powell,  8  Call  806;  Wyatt  v.  Sadler,  1 
Munf.  587;  Goodrich  v.  Harding,  8  Rand.  280;  Lncas 
V.  Duffleld,  6  Gratt  456. 

In  Goodrich  v.  Harding.  8  Rand.  280.  it  was  held 
that  the  words  "temporal  goods"  might  be  borrowed 
from  the  preamble  of  a  will  and  coupled  with  & 
devising  clause  to  enlarge  a  life  estate  into  a  fee 
simple.    See  also,  Wyatt  v.  Sadler,  1  Munf.  587. 

But  where  a  will  is  systematically  composed  and 
the  meaning  plain,  the  court  will  not  for  the  pur  • 
pose  of  enlarging  the  estate  of  devisees,  or  creatingr 
limltations  in  their  favor,  transpose  expressions 
occurring  in  other  clauses  and  obviously  relatinr 
to  other  subjecte.    Mooberry  v.  Marye.  8  Munf.  468L 

Where  the  words  "real  estate"  are  not  used  in  the 
operative  clause  of  the  devise  itself  but  are  intro- 
duced in  another  part  of  the  will,  as  in  the  codicil 
by  way  of  recital  as  to  what  was  in  the  operative 
clause,  such  words  so  used  cannot  have  the  effect 
nor  be  construed  to  extend  the  meaning  of  the 
operative  clause.    Graham  v.  Graham,  28  W.  Va.  88. 

False  Description.— Where  the  subject  is  suffi- 
ciently and  clearly  ascertained,  though  there  be 
added  particulars  of  description  which  are  found 
to  be  false  or  mistaken,  effect  will  nevertheless  be 
given  to  the  devise;  and  the  false  or  mistaken  par- 
ticulars of  description  will  be  rejected.  Here  the 
maxim  falsa  demonttratio  non  noeet  cum  de  compare 
constat  properly  applies.  Wootton  v.  Redd.  12 
Gratt  196.  See  Preston  v.  Heiskell,  82  Gratt  48: 
Savings  Bank  v.  Stewart  98  Va.  462,  25  S.  £.  Rep. 
548. 

But  if  such  particulars  of  description  are  re- 
strictive in  their  character;  if  they  serve  to 
narrow  and  limit  the  extent  of  the  subject  pointed 
out  by  the  previous  words,  they  can  never  be  re- 
jected. And  if  there  be  a  subject  which  satisfies 
the  whole  description  taken  together,  evidence  is 
inadmissible  to  show  that  the  testator  intended  a 
greater  or  different  subject  Wootton  v.  Redd,  IS 
Gratt  196. 

P.  PUNCTUATION.— It  is  a  setUed  rule  in  the 
construction  of  wills  that  the  existing  punctuation 
is  not  to  be  regarded,  if  any  change  therein  wlU 
tend  to  bring  out  and  render  the  meaning  of  the 
instrument  more  obvious  and  unquestionable. 
Bell  V.  Humphrey,  8  W.  Va.  1. 

G.  ALL  PARTS  OF  WILL  TO  BE  CONSTRUEI> 
TOGETHER.—In  the  construction  of  a  will,  all  the 
parts  of  it  should  be  examined  and  compared  and 
the  intention  of  the  testator  ascertained,  not  from 
a  part  alone,  but  from  the  whole  instrument  S^ 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  841;  8  Min.  Inst 
(4th  Ed.)  1066;  Shelton  v.  Shelton,  1  Wash.  68;  Sel- 
den V.  King,  2  Call  72;  Reno  v.  Davis.  4  Hen.  &  M.  288; 
Wyatt  V.  Sadler,  1  Munf.  587;  Lucas  v.  Duffleld,  ft 
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Gratt.  4M;  Parker  ▼.  Waaley,  9  0ratt  477;  Cheshire 
▼.  Purcell.  11  Gratt.  TTl;  Wootton  v.  Redd,  12  Gratt 
196;  Smith  V.  Smith,  17  Gratt  868;  Randolph  v. 
Wright  81  Va.  608;  Price  v.  Cole.  88  Va.  848.  2  S.  E. 
Rep.  200;  McCamant  v.  Nackolls.  86  Va.  881,  12  S.  E. 
Rep.  lao:  Neville  v.  Dulaney.  80  Va.  848, 17  S.  £.  Rep. 
476;  Houserv.  Ruffner.  18  W.  Va.  244;  Graham  ▼. 
Graham.  28  W.  Va.  86;  Hinton  ▼.  Milburn.  28  W.  Va. 
166;  Ratter  v.  Anderson.  48  W.  Va.  216,  86  S.  E.  Rep. 
867;  Furbee  v.  Purbee.  49  W.  Va.  191,  88  S.  E.  Rep.  611. 
H  SOME  EFFECT  TO  BE  GIVEN  TO  EVERY 
PART.—A  will  shoald  be  so  constrned  as  to  give 
effect  to  every  part  thereof  without  chancre  or  re- 
jection, provided  some  effect  can  be  sriven  not 
inconsistent  with  the  general  intent  as  gathered 
from  the  entire  will  89  Am.  A  Ensr.  Enc.  Law 
(ist  Ed.)  860;  8  Min.  Inst  (4th  Ed.)  1066;  Shelton  v. 
Shelton.  1  Wash.  50;  Lucas  v.  Duffleld.  6  Gratt  466; 
Parker  v.  Wasley,  9  Gratt  477;  Cheshire  v.  Purcell, 
11  Gratt  771;  Wootton  v.  Redd,  12  Gratt  196;  Price  v. 
Cole,  88  Va.  848,  8  S.  E.  Rep.  200;  McCamant  v.  Nuck- 
ollis,  86  Va.  881.  12  S.  E.  Rep.  100;  Neville  v.  Dulaney, 
89  Va.  848,  17  S.  E.  Rep.  475;  Walker  v.  Webster.  95 
Va.  877, 88  S.  E.  Rep.  670:  Graham  v.  Graham,  88  W. 
Va.  86;  Hinton  v.  Milburn,  28  W.  Va.  166;  Furbee  v. 
Furbee,  49  W.  Va.  191.  88  S.  E.  Rep.  611. 

The  substance  of  this  rule  is  conveyed  by  the 
maxim  that  all  transactions  are  to  be  construed  ut 
res  maoia  vaieat  ouam  pereaL  The  rule  applies  not 
only  to  the  leading'  parts,  but  also  to  the  very  words 
taken  sinirly.  not  one  of  which  oufirht  to  be  rejected 
if  it  can  have  a  possible  meaninir.  8  Min.  Inst  <4th 
£d.)  1067;  Shelton  v.  Shelton.  1  Wash.  60;  Wootten 
T.  Redd.  18  Gratt  196. 

"It  is  a  plain  dictate  of  ffood  sense,  in  order  to  ar- 
rive at  the  meaning  and  intention  of  the  parties, 
not  to  fix  the  attention  exclusively  on  any  one  clause 
but  to  take  the  whole  together,  surveying  every 
part  of  the  instrument  and  endeavoring  so  to  con- 
strue it  that  every  part  shall  have  some  effect,  if 
that  be  practicable  rather  than  be  wholly  inopera- 
tive.*' 2  Min.  Inst  (4th  Ed.)  1056,  quoted  with  ap- 
proval in  Furbee  v.  Furbee.  49  W.  Va.  191,  88  S.  E. 
Rep.  611. 

I.  A  CLEAR  GIFT  NOT  TO  BE  DIMINISHED 
OR  ENLARGED  BY  DOUBTFUL  EXPRESSIONS. 
— Clear  and  unambiguous  provisions  in  a  will 
expressly  made,  cannot  be  controlled  by  mere 
inference  and  argument  from  general  and  am- 
'blffuous  provisions  in  other  parts  of  the  will. 
Rayfleld  v.  Gaines,  17  Gratt  1;  Simmerman  v. 
Sonffer,  29  Gratt  16;  Withers  v.  Sims,  80  Va.  661; 
Olsh  V.  Moomaw,  69  Va.  346,  16  S.  E.  Rep.  868: 
BarUett  v.  Patton.  88  W.  Va.  71.  10  S.  E.  Rep.  21. 

A  clearly-expressed  intention  in  one  portion  of 
the  will  is  not  to  yield  to  a  doubtful  construction  in 
any  other  portion  of  the  Instrument.  Bell  v.  Hum- 
phrey,  8  W.  Va.  1;  Houser  v.  Ruffner,  18  W.  Va.  244; 
BarUett  v.  Patton,  88  W.  Va.  71,  10  S.  £.  Rep.  21 ; 
-Waring  v.  Bosher,  91  Va.  286,  21  S.  E.  Rep.  464. 

Where  an  estate  is  conveyed,  or  an  interest  ffiven, 
or  a  benefit  bestowed  in  one  part  of  the  instrument, 
by  clear,  unambig-uous  and  explicit  words,  such  es- 
tate. Interest  or  benefit  is  not  diminished  or  de- 
stroyed by  expressions  in  another  part  of  the 
instrument,  unless  the  terms  which  diminish  or 
destroy  the  estate  before  given  are  as  clear  and 
decisive  as  the  terms  by  which  it  was  created.  2 
Min.  Inst  (4th  Ed.)  1067;  Barksdale  v.  White,  28 
Gratt  224.  26  Am.  Rep.  844;  Stark  v.  Lipscomb,  89 
Oratt  888:  Raymond  v.  Jones,  88Gratt8i7;  Sender 
T.  Sender.  81  Va.  687;  Smith  v.  Fox.  82  Va.  768,  1  S.  E. 
Rep.  200;  Gaskins  v.  Hunton,  92  Va.  628,  28  S.  E.  Rep. 
886;  Houser  v.  Ruffner,  18  W.  Va.  244.' 

**It  has  been  a  rule  of  construction  that  a  clear 
irlf  t  is  not  to  be  cut  down  by  any  subsequent  provi- 1 


slon,  unless  the  latter  is  equally  clear/;  but  perhaps 
the  better  statement  is  that  a  clear  gift  is  not  to  be 
cut  down  by  anything  which  does  not  with  reason- 
able certainty  indicate  an  intention  to  cut  it  down. 
Whichever  form  be  adopted,  the  plain  Intention  of 
the  testator,  and  not  the  comparative  lucidity  of 
the  two  parts  of  the  will,  is  to  be  regarded.'*  29  Am. 
&  Enff.  Enc.  Law  (1st  Ed.)  869,  quoted  In  Le  Saffe  v. 
Le  Sage  (W.  Va.),  18  S.  E.  Rep.  187. 

J.  IF  TWO  CLAUSES  ARE  IRRECONCILABLY 
REPUGNANT,  THE  LAST.  WILL  PREVAIL.— 
If  two  clauses  in  a  will  are  totally  irreconcil- 
able, the  subsequent  clause  is  to  be  taken  as 
evidence  of  a  subsequent  intention  and  will  pre- 
vail. But  this  rule  is  only  adopted  from  neces- 
sity to  prevent  the  avoiding  of  both  provisions 
for  uncertainty.  It  is  only  applied  to  those  cases 
where  the  intention  of  the  testator  cannot  be 
discovered,  and  when  the  two  provisions  are  so 
totally  inconsistent  that  it  is  impossible  for 
them  to  coincide  with  each  other,  or  with  the  cren- 
eral  intention  of  the  tesUtor.  2  Min.  Inst  (4th  Ed.) 
1060;  Price  v.  Cole.  88  Va.  848,  2  S.  E.  Rep.  200;  Barks- 
dale  V.  White,  88  Gratt  824,  26  Am.  Rep.  844;  Hay- 
mond  y.  Jones,  88  Gratt  817;  Houser  v.  Ruffner.  18 
W.  Va.  844.  See  C^esap  v.  Cresap,  84  W.  Va.  810.  12 
S.  E.  Rep.  687. 

If  two  provisions  of  a  will  are  inconsistent  the 
latter  must  prevail.  And  if  there  be  inconsistency 
between  a  ireneral  and  specific  provision,  the  speci- 
fic must  prevail,  no  matter  in  what  order  they  come. 
Warinff  v.  Bosher,  91  Va.  286,  21 S.  E.  Rep.  464. 

After  certain  specific  legacies  to  his  two  daugh- 
ters, a  testator  devised  to  them  also  "all  income 
from  the  ferry  and  all  other  sources  during  their 
natural  lives."  By  another  clause  in  his  will,  he 
left  "the  city  and  marine  stocks"  to  certain  other 
persons  named.  Held,  that  the  daughters  were  not 
entitled  to  the  income  of  such  stocks.  Waring  v. 
Bosher,  91  Va.  286.  21  S.  E.  Rep.  464. 

In  the  construction  of  a  will  in  which  a  section 
containing  a  specific  devise  of  land  is  followed  by 
a  second  section  containing  a  general  devise  of 
all  the  testator's  property,  inconsistent  with,  but 
not  mentioning  the  former,  it  was  held  that  the 
intention  of  the  testator,  to  be  ascertained  from 
the  whole  instrument  must  govern,  in  spite  ot  the 
rule  that  of  two  irreconcilably  repugnant  clauses 
of  a  will  the  last  prevails,  and '  that,  there  belnff  no> 
apparent  intention  to  revoke  the  first  provision,, 
it  Is  not  affected  by  the  second.  Price  v.  Cole.  83 
Va.  843,  2  S.  E.  Rep.  800. 

K.  IF  GENERAL  AND  PARTICULAR  INTENT 
CONFLICT.  THE  GENERAL  WILL  CONTROL  THE 
PARTICULAR.— Where  there  is  a  manifest  general 
intent,  the  construction  should  be  such  as  to  effec- 
tuate it  thouffh  by  that  construction  some  particu- 
lar or  subordinate  intent  may  be  defeated,  or  the 
literal  import  of  the  words  be  departed  from. 
It  is  not  admissible,  by  adhering  to  the  letter.  tO' 
defeat  the  manifest  object  and  desiflrn  of  the 
instrument  8  Min.  Inst  (4th  Ed.)  1066;  Hill  v. 
Huston.  16  Gratt  360;  Price  v.  Cole,  83  Va.  843.  2 
S.  E.  Rep.  200;  Stokes  v.  Van  Wyck,  88  Va.  784.  8  S. 
E.  Rep.  887;  Hurt  v.  Brooks.  80  Va.  496,  16  S.  E.  Rep, 
868;  Bell  v.  Humphrey,  8  W.  Va.  1;  Houser  v, 
Ruffner,  18  W.  Va.  244. 

In  the  construction  of  wills  the  rule,  that  the 
general  intent  to  dispose  of  the  vrhole  property 
should  prevail  in  preference  to  any  particular 
intent,  applies  to  cases  where  there  is  an  intention 
exhibited  to  make  a  certain  disposition  of  the 
property,  and  the  mode  of  executing  that  intention 
Is  erroneously,  defectively  or  illegally  prescribed 
in  the  will,  and  not  to  cases  where  there  is  a  clear 
intention    to  effect  another  purpose,  distinct  and 
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different    from  tbe    eeaeral    object    Qrabam    v. 
Grabam.  23  W.  Va.  88. 

Wbere  tbe  will  directs  a  purpose  to  be  accom- 
plisbed.  and  also  points  out  tbe  means  by  wbicb 
tbe  result  is  to  be  reached,  wblcb  means  turn  out 
to  be  inadequate  to  accompltsb  tbe  end.  so  that  tbe 
provisions  cannot  botb  be  carried  into  effect  it  is 
evident  tbat  tbe  directions  pointing  out  tbe  means 
must  be  sacrificed  to  tbe  accoroplisbment  of  tbe 
end.  if  tbe  end  can  be  accomplisbed  by  otber 
means.  Woerner  on  the  American  Law  of  Admin- 
istration (2d  Ed.)  S  416:  Effln^er  y.  Hall,  81  Va. 
M. 

In  Efflnirer  v.  Hall,  81  Va.  M«  "One  seventb"  of 
certain  property  was  bequeathed  to  eacbofeirbt 
persons.  Tbe  court  beld  tbat  tbe  manifest  inten- 
tion of  tbe  testator  that  tbe  property  should  be 
divided  equally  amontr  tbe  elcrbt  persons  named 
should  not  be  defeated  by  tbe  fact  that  he  had  used 
tbe  words  "one  seventh." 

L.  PRESUMPTION  AGAINST  PARTIAL  INTES- 
TACY.—When  a  man  makes  a  will,  the  presumption, 
in  the  absence  of  evidence  to  the  contrary,  is  that 
be  intends  thereby  to  dispose  of  his  whole  estate. 
Accordiufifly,  where  two  modes  of  interpretation 
are  possible,  that  is  preferred  which  will  prevent 
either  total  or  partial  intestacy.  Smith  v.  Smith. 
17  Gratt  274;  Gallagher  v.  Rowan.  86  Va.  828,  11  S.  E. 
Rep.  181;  Irwin  v.  Zane.  15  W.  Va.  646;  Houser  v. 
Ruffner,  18  W.  Va.  244;  BarUett  v.  Patton,  88  W. 
Va.71.  10  S.  E.  Rep.  21;  Carney  v.  Kain.40W.  Va. 
758.  38  S.   E.  Rep.  660. 

The  presumption  that  the  testator  did  not  intend 
to  die  intestate  as  to  any  part  of  his  property,  is  es- 
pecially strong  wbere  tbe  will  contains  a  treneral 
residuary  clause.  In  such  case,  therefore,  very 
strong  and  special  words  are  required  to  show  that 
the  testator  intended  the  residuary  bequest  to  have 
a  limited  effect,  and  thus  to  rebut  the  presumption 
in  favor  of  the  residue.  Smith  v.  Smith,  17  Gratt 
286:  Gallaffber  v.  Rowan.  86  Va.  828. 11  S.  E.  Rep.  121. 

M.  THE  LAW  FAVORS  THE  VESTING  OF  ES- 
TATES.—The  law  favors  the  vestingr  of  estates,  and 
where  a  legacy  or  devise  is  given  which  is  not  to  be 
enjoyed  in  possession  until  some  future  period  or 
event  it  will,  where  no  special  intent  to  tbe  con- 
trary is  manifested  in  the  will,  be  held  to  be  vested 
in  interest  immediately  on  the  death  of  the  tesutor 
rather  th'an  continffent  upon  a  state  of  things  tbat 
may  happen  to  exist  at  a  more  distant  period.  And 
it  is  well  sealed  that  all  devises  and  bequests  are  to 
be  construed  as  vesting  at  the  testator's  death, 
unless  the  intention  to  postpone  the  vestinff  is 
clearly  indicated  in  the  will.  Hansford  7.  Elliott  9 
Leiffh79:  Catlett  v.  Marshall,  10  Leisrb  70:  Raney  v. 
Heath,  2  Pat  &  H.  206;  Cowan  v.  Epes,  2  Pat  &  H. 
626:  Martin  v.  Kirby,  11  Gratt  67:  Brent  v.  Wash- 
ington, 18  Gratt  526:  Corbin  v.  Mills,  19  Gratt  472; 
Taliaferro  v.  Day,  82  Va.  91;  Stokes  v.  Van  Wyck,  88 
Va.  733. 3  S.  E.  Rep.  887;  Jameson  v.  Jameson,  86  Va. 
51,  9  S.  E.  Rep.  480;  Sellers  v.  Reed,  88  Va.  877,  18  S. 
E.  Rep.  754:  Chapman  v.  Chapman,  90  Va.  400,  18  S. 
£.  Rep.  018;  McComb  v.  McComb,  96  Va.  779.  88  S.  E. 
Rep.  458:  Hinton  v.  Mllbum,  28  W.  Va.  166;  Wood- 
ward V.  Woodward,  28  W.  Va.  200. 

For  a  further  discussion  of  this  subject,  see  inji'a, 
"The  Vesting  of  Legacies  and  Devises.'* 

N.  THE  HEIR  NOT  TO  BE  DISINHERITED  EX- 
CEPT BY  NECESSARY  IMPLICATION.-In  tbe 
construction  of  wills  effect  must  be  sriven  to  the 
intention  of  tbe  testator,  if  that  can  be  discovered 
and  is  consistent  with  the  rules  of  law.  But  the  in- 
tention to  dispose  of  his  estate  must  be  manifested 
with  leg-al  certainty,  otherwise  the  title  of  tbe  heir 
or  heirs  at  law  will  prevail;  for  conjecture  cannot 
be  made  to  supply  what  the  testator  has  failed  to 


sufficiently  Indicate  on  the  face  of  the  wilL  Tht 
law  has  provided  a  definite  successor  to  the  estate 
In  the  absence  of  a  testamentary  disposition,  and 
the  heir  is  not  to  be  disinherited  except  by  express 
words  or  necessary  implication.  Boissean  v.  Aid- 
rid  ses,  5  Leiffh  222.  27  Am.  Dec.  600;  Wootton  ▼. 
Redd.  12  Gratt  196;  Sutherland  v.  Sydnor,  84  Va. 
880,  6  S.  £.  Rep.  480;  Makers  v.  Edwards.  18  W.  Va. 
i;  Irwin  v.  Zane,  15  W.  Va.  646;  Graham  v. 
Graham,  28  W.  Va.  86;  Bartiett  v.  Patton.  88  W.  Va. 
71, 10  S.  £.  Rep.  21;  Baer  v.  Forbes,  48  W.  Va.  »8.  86 
S.  E.  Rep.  864. 

By  necessary  implication  is  meant  so  strong  a 
probability  of  intention,  that  an  intention  contrary 
to  that  which  is  imputed  to  tbe  testator  cannot  be 
supposed.  Boisseau  v.  Aldridffes,  5  Lelffb  2S.  97 
Am.  Dec.  600;  Sutherland  v.  Sydnor,  84  Va.  880,  6  S. 
E.  Rep.  480;  Graham  v.  Graham,  28  W.  Va.  86;  Bart- 
iett V.  Patton,  88  W.  Va.  71,  10  S.  E.  Rep.  21. 

Under  the  rule  tbat  an  heir  will  not  be  disin- 
herited without  an  express  devise  or  by  necessary 
implication,  a  will  devising  all  the  property  of  tbe 
testator  to  his  wife  for  life,  and  at  her  death  to  bis 
married  daughter,  with  children  living,  for  tbe 
benefit  of  her  heirs,  will  not  be  construed  to  mean 
tbat  the  daughter,  who  was  the  sole  heir  of  tbe  te^ 
tator.  took  no  interest  in  the  property  except  tbat 
of  trustee  for  her  children.  Baer  v.  Forbes,  48  W. 
Va.  206.  86  S.  E.  Rep.  864. 

XIV.  RULBS  OP  CONSTRUCTION   WHBRB  TBSTA. 

MBNTARY  DONBBS  ARE  DE5IONATBD 

AS  CLASSES. 

A.  GIFTS  TO  "CHILDREN." 

1.  Meaning  or  thb  Tbrm  as  Ubbd  in  Wills.— Tbe 
word  ''children.'*  where  no  other  words  are  joined 
with  it,  has  in  general,  except  where  the  rule  in 
Wild*s  Case,  6  Co.  17  a,  applies,  no  other  meaning^bnt 
issue  in  the  first  decree,  exclusive  of  ffrandcbildren 
or  other  remote  issue,  and  it  is  then  usually  a  word 
of  purchase,  and  not  of  limitation.  2  Min.  Inst 
(4th  Ed.)  1066;  Smith  v.  Chapman,  1  Hen.  &  M.  240; 
Moon  V.  Stone,  19  Gratt  180;  Warlnff  v.  Waring,  00 
Va.  641.  82  S.  E.  Rep.  160. 

"The  word  children  is  not  a  word  of  art:  it  has  a 
natural  sense,  in  which  it  is  most  g-enerally  used; 
when  applied  to  the  remote  descendants  of  any 
person,  it  is  altogether  a  figurative  expression: 
thus  we  read  of  the  children  of  Seth;  tbe  children 
of  Ham ;  and  tbe  children  of  Israel.  In  tbe  latter 
instance  it  is  used  to  designate  a  whole  nation.  But, 
when  not  used  in  this  ficrurative  sense,  it  means  the 
immediate  offspring  of  a  man  or  woman;  it  bas 
indeed,  in  a  few  cases,  been  construed,  to  mean 
grandchildren,  and  even  ffreat-ffrandchildren.  Bnt 
this  construction  is  to  be  admitted  only  wbere  no 
other  construction  can  be  made."  Tuckbb.  P.,  in 
Smith  V.  Chapman,  1  Hen.  A  M.  240.  See  Morris  t. 
Owen,  2  Call  520. 

In  Vauffhan  v.  Vaucrban,  97  Va.  8S8,  88  S.  E.  Rep. 
608,  it  is  said:  "Tbe  word  'children,'  in  its  leffal  as 
well  as  in  its  ordinary  and  popular  sense,  means 
the  immediate  offspring- of  a  manor  woman,  and 
does  not  include  grandchildren  or  more  remote 
descendants.  The  term  is  never  used  to  include 
flrrandchildren  or  other  persons  than  immediate 
descendants,  in  the  absence,  as  in  this  case,  of 
somethlnff  showing  a  contrary  intent  2  Jarman 
on  Wills  (Biffelow's  Ed.)  147;  5  Am.  A  Kng.  Ency. 
of  Law,  1065;  Radcliffe  v.  Buckley,  10  Vesey.  IM: 
Moon  V.  Stone,  19  Gratt  180;  Tebbs  v.  Duval.  17 
Gratt  849;  Morris  v.  Owen,  2  Call  680:  James  t. 
Mc Williams.  6  Munf.  803;  Thomason  t.  Andersons, 
4  Leiffh  118;  Smith  v.  Chapman,  1  Hen.  &  M.  240.  and 
Adams  V.  Law,  17  How.  417." 
A  testator  devised  a  tract  of  land  to  his  daoffbter 
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for  her  life,  and  the  life  and  wldowerhood  of  any 
liTul>and  she  mixht  have,  and  at  her  death  and  the 
death  or  after-marriaflre  of  her  husband,  then  to  be 
eqoally  divided  amonff  her  children  if  she  had  any, 
and  if  she  had  no  children  then  to  be  divided  amonir 
all  the  testator's  children.  Held,  that  the  word 
"children"  as  nsed  in  this  devise  was  a  word  of 
purchase  and  not  of  limitation.  Moon  v.  Stone.  19 
Gratt.  ISO. 

In  Bennett  v.  Toler,  16  GratL  688,  78  Am.  Dec  688, 
it  is  held,  that  upon  a  devise  to  a  daughter  for  life, 
and  at  her  death  the  property  to  be  equally  divided 
amon^her  children,  an  iUefiritlmate  child  of  the 
daughter  will  take  with  her  lesrltimate  children. 
This  decision  Is  placed  on  the  ground  that  the 
Virginia  law  of  descents,  declarintr  that  "bastards 
shall  be  capable  of  inheriting  and  transmitting 
inheritance  on  the  part  of  their  mother,  as  if  law- 
fully begotten"  (Va.  Ck>de  1887,  $  2562),  has  changed 
the  general  rule  by  giviufir  the  bastard  a  mother, 
and  maklnff  him  one  of  her  children;  and  as  he  is 
capable  of  takiuff  by  descent  as  her  child,  he  is 
also  embraced  under  a  will  by  the  words  "her 
cbildren."  The  court  says  (p.  681) :  "And  so,  adher- 
ing to  the  principle  of  the  rule,  when  the  law  makes 
the  bastard  child  of  a  woman  her  child ;  endows 
him  with  every  attribute  of  a  child  bom  in  wed- 
lock: includes  him  In  the  very  class  deslg-nated  as 
children,  to  whom  her  estate  is  to  pass  In  the  event 
of  her  dying-  intestate;  a  testator  speaking  of  'her 
children.*  the  words  must  be  construed  to  include 
in  the  class  all  who  in  law  are  her  children."  See 
article  in  4  Va.  Law  Reg*.  624. 

2.  May  Includb  Gbandchim)bbn.— While  the 
word  "children"  properly  includes  only  the 
immediate  descendants  ot  the  person  named,  and 
does  not  therefore  usually  apply  to  grandchildren 
or  issue  crenerally,  yet  if  it  can  ha^e  no  operation, 
as  where  the  testator  had  no  children  at  the  time 
of  making  the  will  but  only  grandchildren,  or 
where  it  is  clear  that  the  testator  uses  the  words 
"children"  and  "Issue"  Indiscriminately,  and  that 
he  means  issue  when  he  says  children,  it  will  be 
construed  according  to  his  intention,  as  meaning  or 
including^  grandchildren.  Woerner  on  the  Amer- 
ican Law  of  Administration  (2d  Ed.)  §  422:  Under- 
hill  on  the  law  of  Wills,  f  517;  Bernard  v.  Hipkins.  6 
Call  101 :  Smith  v.  Chapman,  1  Hen.  &  M.  240;  Moon  v. 
Stone.  19  GratL  130;  Warlnir  v.  Warinir,  96  Va.  641, 
32  S.  £.  Rep.  ISO. 

In  order  that  the  word  "children"  may  be  con- 
strued to  mean  lineal  descendants  of  a  more  remote 
degree,  there  must  be  something  on  the  face  of  the 
will  to  show  that  It  was  so  intended,  for  no  rule  is 
better  settled  than  that  technical  words  are 
presumed  to  be  used  in  their  technical  sense,  and 
that  words  of  a  definite  lesral  siffniflcation  oug-ht  to 
be  understood  as  used  in  their  definite  legal  sense, 
unless  the  contrary  appears  on  the  face  of  the 
instrument.  Warinsr  v.  Waring,  96  Va.  641,  83  S. 
£.  Rep.  150. 

In  Moon  v.  Stone,  19  Gratt.  180,  MoNCtrBB,  P.,  in 
delivering  the  opinion  of  the  court,  says:  "A  tes- 
tator may  use  words  in  any  sense  he  pleases,  how- 
ever different  that  sense  may  be  from  their 
natural  meaning  ;  and  therefore  he  may  use  the 
word  'children*  to  embrace  grandchildren,  or 
other  descendants,  or  issue  indefinitely ;  but  then  It 
must  appear  from  his  will,  at  least  crenerally,  that 
such  was  his  intention.  We  say  crenerally,  because 
there  may  be  cases  in  which  the  word  'children* 
in  a  will  would  be  construed  to  mean  'g-rand- 
chlldren,*  although  there  might  be  nothing  in  the 
will  to  show  such  a  meaning  ;  as  when  the  gift  Is  to 
children,  and  the  proof  ds  hors  the  will,  is  that  the 
testator  had  not,  and  In  the  nattire  of  things  could 


not  have,  children,  but  had  grandchildren  ;  then 
the  children  would  take  under  the  will  ut  res  magis 
vaUat  Quam pereat;  and  so  in  the  like  cases." 

A  devise  to  "the  youngest  child  which  shall  here- 
after be  bom  of  all  my  said  children,"  was  held  to 
mean  the  testator's  youngest  flrrandchild.  Otter- 
back  V.  Bohrer.  87  Va.  648,  12  S.  E.  Rep.  1018. 

Power  to  Appoint  to  *  Children"  Does  Not  Usually 
Include  arandcblldren.— A  power  to  appoint  to  chil- 
dren will  not  authorize  an  appointment  to  ffrand- 
children  or  other  persons,  unless  a  contrary 
intention  appears  from  the  Instrument  creating 
the  power.  Morris  v.  Owen,  8  Call  520,  and  foot-note. 
See  also.  Hood  v.  Haden,  82  Va.  588  ;  Knight  v.  Yar- 
brouirh.  Glim.  27,  and  foot-note. 

When  a  testator  empowers  his  widow  to  dispose 
of  certain  slaves  "among  his  children,"  (in  general 
terms.)  "as  she  shall  think  proper."  she  cannot 
firive  them  all  to  one.  nor  wholly  exclude  any;  nor 
can  she  give  any  of  them  lo  his  grandchildren:  and 
if  she  make  an  appointment  violatlufir  this  prin- 
ciple, it  will  be  avoided  Inequity  and  the  property 
distributed  among  all  the  children  and  their  rep- 
resentatives.   Hudsons  V.  Hudson.  6  Munf.  852. 

8.  May  Mean  "Issub."— To  effect  the  manifest  in- 
tention of  the  testator,  the  word  "children"  may  be 
taken  as  synonymous  with  "issue."  Thus  a  devise 
of  slaves  to  a  married  woman  "to  her  and  her  chil- 
dren forever"  was  construed  to  be  a  devise  to  her 
and  her  issue:  the  court  being  of  opinion  that  the 
word  "children"  was  not  Intended  to  denote  the 
devisee  or  devisees  who  were  to  take,  nor  to  reduce 
the  portion  of  the  interest  of  the  mother  in  the 
slaves  before  given  to  her  by  the  same  clause,  but 
to  declare  the  duration  of  her  interest  therein. 
Merrymans  v.  Merryman.  6  Munf.  440.  See 
Thomason  v.  Andersons.  4  Leigh  118. 

One  clause  of  a  will  devised  lands  to  M,  a  daughter 
of  the  testator,  without  limitation.  A  subsequent 
clause  directed  that  all  the  property  willed  to  his 
daughters  should  be  held  in  trust  by  A,  "for  the 
separate  use  of  them  and  their  children,  free  from 
the  control  of  their  husbands,  and  in  no  manner 
liable  for  their  husband's  debts.  If  at  any  time 
either  of  my  daughters  wishes  to  sell  their  said 
lands,  they  must  notify  the  trustee  in  writing,  who 
may  sell,  and  reinvest  for  their  separate  use  and 
benefit"  One  of  the  daughters  had  at  the  date  of 
the  will  been  married  thirty  years,  but  had  no 
children.  Held,  that  the  word  "children"  was  to  be 
construed  as  equivalent  to  "issue"  and  that  M.  took 
a  fee  in  the  land  devised  to  her.  Smith  v.  Fox,  82 
Va.  768, 1  S.  E.  Rep.  200. 

4.  Gifts  to  Childrbn  as  Pubchasbrs— Aftbr- 
BORM  Children.— "Whether,  when  there  is  a  devise 
to  children  as  purchasers,  those  born  after  the 
death  of  the  testator  are  entitled  to  take  as  em- 
braced in  the  class,  depends  upon  whether  the  gift 
to  the  children  is  immediate  or  postponed.  Thus,  if 
the  gift  be  immediate,  as  if  there  be  a  devise  to  A 
and  his  children,  and  A  has  children  at  the  death 
of  the  testator,  and  others  are  born  subsequently* 
only  the  children  In  being  at  his  death  (including  a 
child  en  ventre  sa  mere)  are  entitled:  and  after- 
born  children  are  excluded.  But  this  construction 
is  prima  facie  only,  and  will  yield  to  the  intention; 
and  it  is  rebutted  if  the  testator  devises  *to  A  and 
his  children,  born  or  to  be  bom'  (Woodruff  v.  Pleas- 
ants, 81  Va.  87),  or  uses  any  expressions  from  which 
the  intent  to  iuclade  afterbom  children  can  be 
inferred.  See  Buford  v.  Land  Co.,  00  Va.  418,  a  case 
of  a  deed:  2  Devlin.  Deeds  sec.  864.  But,  on  the 
other  hand,  if  the  gift  to  the  children  be  postponed, 
as  when  the  devise  Is  'to  A  for  life,  and  after  his 
death  to  the  children  of  B.'  then  the  rule  is  that  the 
word  'children'  includes  any  child  born  before  the 
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termination  of  tlie  life  estate  of  A,  altbouffb  not  in 
being-  at  the  deatb  of  the  testator.  Here  the  remain- 
der vests  at  once  in  the  children  living  at  the  death 
of  the  testator,  but  will  open  and  let  in  all  children 
of  B  born  after  that  time,  but  before  the  death 
of  A.  Hamletts  y.  Hamlett.  12  Lelflrh  350;  Cooper  y. 
Hepburn,  16  Gratt.  661.  But  any  children  of  B  born 
after  A's  death  will  be  excluded.  And  in  this  case 
the  words  'born  or  to  be  born'  applied  to  the  chil- 
dren of  A,  will  not  alter  the  construction,  because 
these  words  are  taken  to  refer  to  children  bom 
between  the  death  of  the  testator  and  the  death  of 
A.  See  2  Jarman.  Wills.  700-743;  Hawkins.  Will,  68- 
80:  29  Am.  &  Kug.  Ency.  Law,  410-414.  And  the  rule 
as  to  the  time  at  which  the  number  of  objects  is  to 
be  ascertained  is  the  same  as  to  all  classes  of  rela- 
tions, brothers,  nephews,  cousins,  etc.,  including 
issue  when  it  is  a  word  of  purchase.  2  Jarman 
Wills,  703;  Hawkins.  Wills,  72."  Article  by  Prof. 
Graves  in  4  Va.  Law  Reg.  624. 

"In  the  above  statement  of  the  law  as  to  imme- 
diate and  future  srifts  to  children,  it  has  been 
assumed  that  there  were  one  or  more  children 
living  at  the  death  of  the  testator  or  at  the 
death  of  the  life  tenant  But  as  to  Immediate 
fifts,  if  there  be  no  child  in  esse  at  the  death 
of  the  testator,  the  gift  will  embrace  all  the 
children  who  may  be  i  born  afterwards  by  way 
of  executory  bequest  or  devise.  And  the  same  rule 
Is  applicable  to  a  future  gift,  when  not  subject  to 
the  common-law  rule  as  to  the  time  of  vestlnff  of 
conting-ent  remainders.  2  Jarman,  Wills,  721,  725. 
See  Code  Va..  sec.  2424."  Article  by  Prof.  Graves 
In  4  Va.  Law  Re^.  624. 

5.  RULB  IN  Wild's  Cask.— Accordinfir  to  the  ancient 
common-law  rule  as  established  in  Wild's  Case,  6 Co. 
17  a,  on  a  devise  to  a  man  and  his  children,  if  he  has 
no  children  at  the  time  of  the  devise,  the  word 
"children"  must  be  taken  as  a  word  of  limitation, 
BO  that  he  takes  an  estate  tail;  but  if  be  has  chil- 
dren living  at  the  time  of  the  devise,  "children" 
must  be  taken  as  a  word  of  purchase,  and  they  take 
jointly  with  him.  This  rule  had  its  origin  in  feudal 
policy,  and  applies  only  to  real  property.  With 
respect  to  personal  property,  an  absolute  interest 
will  pass  where  an  estate  tail  would  be  created  in 
real  property.  Nor  does  the  rule  apply  where  it 
appears  that  it  was  the  intention  of  the  testator  to 
create  a  life  estate  in  the  parent,  with  an  executory 
«riftto  the  children  as  purchasers  after  the  parents' 
death;  for  if  such  was  his  intention,  the  word  "chil- 
dren" is  a  word  of  purchase,  and  the  children  will 
take  as  remaindermen.  The  rule  in  Wild's  Case 
has  l)een  modified  in  Virginia  and  West  Vtrfifinia  by 
the  statute  abolishing  entails,  so  that  instead  of 
taking-  an  estate  tail,  the  testamentary  donee  in 
fiucb  case  takes  an  estate  in  fee  simple.  See 
Woerner  on  the  American  Law  of  Administration. 
<2d  Ed  )  $422;  Underbill  on  the  Law  of  Wills,  $  580: 
Smith  y.  Chapman.  1  Hen.  &  M.  240;  Moon  y.  Stone, 
19  Gratt.  130;  Smith  v.  Pox.  82  Va.  763, 1  S.  E.  Rep. 
300;  Mosbyy.  Paul,  88  Va.  633,  14  S.  E.  Rep.  886; 
Graham  v.  Graham,  4  W.  Va.  820. 

A  testator  devised  real  and  personal  estate  to  bis 
natural  daughter  Patsey,  to  her  and  her  heirs  for- 
ever; and  If  she  should  die  leaving  no  child,  the 
estate  before  giyen  should  return  into  bis  estate 
and  be  divided  amonsrhis  lesritimate  children;  but 
should  she  die  leavtng^  a  child  or  children,  then  the 
estate  should  be  "heired"  by  him,  her  or  them,  as 
the  case  might  be.  Held,  that  Patsey  took  by  the 
will  an  estate  tail  In  the  lands  devised  to  her.  which 
the  statute  abolishiner  entails  converted  into  a  fee 
simple,  and  barred  the  contingent  remainder  over 
limited  on  the  estate  tail.  The  devisee  Patsey 
baying  left  illegitimate  children  living  at  her  deatb, 


capable  of  inberitlncr  and  of  transmitting  Inherit- 
ance on  the  part  of  their  mother,  in  like  manner 
as  if  they  bad  been  her  lawful  children,  by  tbe 
provisions  of  the  statute  of  descents,  a  quaere  was 
raised  as  to  whether  the  effect  of  the  devise  in  this 
case  was  not  the  same  as  if  she  bad  left  lesritimate 
children.   Thomason  v.  Andersons,  4  Leigh  118. 

B.  GIFTS  TO  "SONS."-The  word  "son,"  in  its 
technical  sense,  is  a  word  of  purchase,  and  most 
be  so  construed,  unless  in  the  context  there  is  some- 
thinflr  to  the  contrary.  Nor,  since  the  actabolisbinflr 
entails.  can  a  testator  be  presumed  to  intend  to 
create  an  estate  tail  unless  he  uses  snch  words  as 
created  such  estate  without  implication.  Walker 
y.  Lewis.  90  Va.  578,  19  S.  E.  Rep.  268. 

A  devise  of  lands  to  one  for  life,  and  after  bis 
deatb  to  his  sons  and  their  heirs  forever,  to  be 
equally  divided  among-  them,  but  in  case  of  bis 
dyinff  without  leavlngr  a  son  or  son's  son  who  can 
take,  then  to  other  designated  persons,  does  not 
under  the  rule  in  Shelley's  Case  create  a  fee  tail 
in  the  first  devisee,  which  becomes  converted  by 
statute  into  a  fee  simple.  Taylor  v.  Cleary,  90 
Gratt.  448:  Walker  y.  Lewis,  90  Va.  578,  19  S.  E. 
Rep.  258. 

Where  a  testator  devised  land  to  bis  son  Edward, 
to  him  and  bis  heirs  forever,  and  if  his  son  Edward 
should  die  without  lawful  issue  of  bis  son  then  to 
bis  son  Henry,  it  was  held  that  Edward  did  not 
take  an  estate  in  fee  with  an  executory  devise 
over  to  Henry  in  the  event  of  Henry  dyinff  without 
a  son  but  that  he  took  by  the  will  an  estate  tail 
which  the  statute  abolishing'  entails  converted 
into  an  estate  in  fee  simple.  Wrlsrht  y.  Coboon, 
12  LeiflTh  370. 

C.  GIFTS  TO  "DESCENDANTS."— The  word  "de  - 
scendants"  is  more  comprehensive  than  "children,** 
the  former  embraces  the  latter,  and  a  devise  to 
"descendants  by  stocks"  includes  all  persons  wbo 
would  be  Included  in  a  devise  to  "children  and 
descendants  by  stocks."  Neilson  y.  Brett,  99  Va. 
673,  40  S.  E.  Rep.  82. 

D.  GIFTS  TO  "HEIRS." 

1.  In  GBNBRAii.— In  its  strict  technical  import  the 
word  "heirs"  applies  to  the  person  or  persons  ap- 
pointed by  law  to  succeed  to  the  estate  in  case  of 
intestacy;  but  the  term  may  be  used  in  an  Instru- 
ment, and  especially  in  a  will,  to  describe  "chil- 
dren" or  "issue,"  or  some  particular  class  of  heirs. 
Whether  the  term  is  thus  used  as  a  word  nf 
limitation  or  a  word  of  purchase  is  a  question 
of  intention,  depending  on  the  terms  of  the  in- 
strument as  construed  in  the  lig'bt  of  surround- 
ing circumstances.  In  decldinir  the  question, 
ffreat  weiffbt  must  be  giyen  to  the  technical 
meaning  of  the  word  "heirs."  which  must  be 
presumed  to  have  been  intended  to  be  used  in 
such  technical  sense  in  the  absence  of  evidence  of 
a  plain  intention  to  the  contrary.  Roy  v.  Gamett,  2 
Wash.  9:  Smith  v.  Chapman,  1  Hen.  &  M.  240;  Taylor 
y.  Cleary,  29  Gratt.  448:  Wallace  v.  Minor,  86  Va. 
550.  10  S.  E.  Rep.  423;  Hinton  y.  Wilbum,  23  W.  Va, 
166:  Baer  y.  Forbes.  48  W.  Va.  208.  86  S.  E.  Rep.  964: 
Collins  v.  Feather  (W.  Va.).  43  S.  E.  Rep.  828. 

"  'Like  another  lecral  terms,  the  word  "heir."  when 
unexplained  and  uncontrolled  by  the  context, 
must  be  interpreted  according  to  its  strict  and 
technical  Import,  in  which  sense  it  obviously  desig-- 
nates  the  person  or  persons  appointed  by  law  to 
succeed  to  the  real  estate  in  case  of  intestacy.*  2 
Jarman  Wills  (Ed.  1881)  585."  Allison  v.  Allison,  lOt 
Va.  — .  44  S.  E.  Rep.  904. 

The  word  "heir"  is  nomen  collectivum^  embraces 
all  legally  entitled  to  paruke  of  the  inheritance, 
and  is  interchangeable  with  the  plural  term 
"heirs."    The  term  "heirs"  means  "next  of  kin," 
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according  to  our  statute  of  descents.  Where 
there  is  a.  gift  to  the  heir  (in  the  sinffular),  and 
there  is  a  plurality  of  persons  conjointly  answer- 
InfiT  to  the  description  "heir/'  all  are  held  to  be 
entitled.  The  converse  is  also  true.  Where  a 
testator,  after  making  sever^al  contingent  disposi- 
tions of  personal  property,  flrave  the  ultimate 
Interest  to  his  own  riffht  heirt  (in  the  plural),  it 
was  held  that  the  testator's  hHr  was  entitled,  and 
not  his  executor.  Stokes  v.  Van  Wyck,  88  Va.  724, 
8  S.  E.  Rep.  887. 

"The  word  'heirs'  may  be  used  as  dsHffnatio 
j}€r$onarum  with  the  same  effect  as  any  other  word. 
And  if  it  be  ascertained  by  a  proper  construction 
of  the  instrument,  who  are  the  persons  intended  to 
be  destflrnated  by  that  word  in  the  particular  in- 
stance, the  instrument  has  precisely  the  same  ef- 
fect as  if  the  persons  thus  intended  to  be  designated 
had  been  described  by  their  christian  and  sur- 
names in  the  instrument."  Taylor  v.  CSeary.  29 
OratL  448. 

Upon  a  limitation  of  real  property  to  "heirs,"  the 
riffht  heir,  only,  will  take:  upon  a  limiUtlon  of  per- 
sonal property  to  "heirs,"  the  word  will  be  con- 
strued as  "distributees;"  upon  a  limitation  of 
blended  property  to  "heirs  at  law,"  the  persons  an- 
swering that  description  take  the  whole— if  there  is 
nothing  to  indicate  a  contrary  Intention  on  the  part 
of  the  testator.  Allison  y.  Allison,  101  Va.  — ,  44  S. 
£.  Rep.  004. 

2.  Time  or  AscsBTAiNmNT.— Upon  a  devise  to  one 
for  life  and  at  his  death  to  the  heirs  of  the  testator, 
the  heirs  are  to  be  ascertained  as  of  the  death  of  the 
testator,  and  not  as  of  the  date  of  the  termination 
of  the  life  esute.  Allison  v.  Allison,  101  Va.  — .  44  S. 
£.  Rep.  904. 

Where  a  testator,  in  the  year  1880,  srave  land  to 
his  daughter  and  her  husband,  but.  If  the  daughter 
should  die  without  issue  surviving,  the  land  to  go  to 
the  heirs  of  the  testator,  and  the  daughter  died  In 
1884  without  having  had  and  without  leaving  issue. 
the  court  held  that  the  testator  meant  those  who 
were  his  heirs  at  the  time  of  his  death.  Hence,  as 
the  daughter  was  sole  heir  of  the  testator,  she  took 
the  fee  in  either  event.  Stokes  v.  VanWyck,  88  Va. 
724.  8  3.  E.  Rep.  887. 

8.  DsviSB  TO  Heirs  of  Ltvino  Person.— A  devise 
to  the  heirs  of  a  living  person  to  take  effect  imme- 
diately is  to  be  interpreted  as  a  devise  to  the  heirs 
apparent,  the  word  heirs  in  such  case  beinir  inter- 
preted to  be  a  detignatio  pertanarum  and  not  to  have 
Its  usual  and  technical  meaning,  as  the  clear  mean- 
ing of  the  will,  that  the  devise  should  take  effect  im- 
mediately, would  otherwise  be  defeated,  as  nemo  est 
Jkaerss  viventU.    Stuart  v.  Stuart,  18  W.  Va.  075. 

Role  Inappllcsble  to  DerlM  of  Puture  Estate.— The 
rule  construinff  the  word  heirs  used  in  a  will 
in  respect  to  livinflr  persons  as  merely  desionatio 
j)€rs<mar}tm  is  inapplicable  to  a  devise  of  a  future 
estate,  such  construction  not  beiuff  necessary 
In  order  to  give  effect  to  any  clearly -expressed 
Intention  of  the  testator.  In  such  case  the 
word  heirs  has  Its  strict  legal  meaning  and 
means  the  parties,  who  would  on  the  death  of  the 
jyropofi^iM  inherit  his  real  estate;  and  they  take  the 
real  estate  devised  in  the  same  proportions  as  such 
persons  would  take  as  heirs.  Stuart  v.  Stuart,  18  W. 
Va.  075:  Reid  v.  Stuart,  18  W.  Va.  838;  Baer  v. 
f'orbes.  48  W.  Va.  208.  86  S.  £.  Rep.  804. 

Where  a  testator  devised  his  real  estate  to  his 
-wife  during  her  life,  and  added  "at  the  death  of  my 
-wife  all  the  property  to  go  to  my  daughter,  Isabella, 
for  the  benefit  of  her  heirs,"  it  was  held  that  the 
word  **heirs"  did  not  mean  merely  the  children  of 
xhe  daughter  living  at  the  death  of  the  wife,  but 
-was  used  in  its  technical  sense  as  expressing  the 


relation  of  persons  to  a  deceased  and  not  a  living 
ancestor,  and  that  the  daughter,  surviving  the  life 
tenant,  took  the  property  in  fee  simple  under  the 
will.    Baer  v.  Forbes,  48  W.  Va.  208,  86  S.  £.  Rep.  864. 

4.  Remainders  Limited  to  Heirs  or  Taker  of  an 
Estate  of  Freehold— Rule  in  Shelley's  Case.— 
"The  rule  in  Shelley's  Case,  as  It  seems  to  be  cor- 
rectly laid  down  in  2  Jarm.  on  Wills  241,  simply  is, 
'that  where  an  estate  of  freehold  is  limited  to  a  per- 
son and  the  same  instrument  contains  a  limitation, 
either  mediate  or  immediate,  to  his  heirs  or  the 
heirs  of  his  body,  the  word  "heirs"  is  a  word  of 
limitation— i.  e.,  the  ancestor  takes  the  whole  estate 
comprised  in  this  term.  Thus,  if  the  limitation  be 
to  the  heirs  of  his  body  he  takes  a  fee  tail;  if  to  his 
heirs  general,  a  fee  simple.'"  Taylor  v.  Cleary.  36 
Qratt  448;  Walker  v.  Lewis,  90  Va.  878, 19  S.  E.  Rep. 
888. 

"The  rule  in  Shelley's  Case,  is  a  rule  of  law,  which 
in  its  application  is  generally,  if  not  necessarily, 
contrary  to  the  apparent  intention  of  the  author  of 
the  estate.  It  therefore  overrules,  or  is  paramount 
to  such  apparent  intention."  Taylor  v.  Cleary,  89 
Qratt  448. 

For  a  discussion  as  to  the  precise  terms  of  the 
rule  in  Shelley's  Case,  the  circumstances  necessary 
to  concur  in  order  that  it  may  operate,  the  reasons 
and  policy  of  the  rule,  its  effect  when  applicable, 
and  Its  application,  see  8  Mln.  Inst.  (4th  Ed.)  pp.  400- 
418.  For  a  further  discussion  of  the  rule  In  Shelley's 
Case,  see  Roy  v.  Qarnett  2  Wash.  9;  Carter  v.  Tyler, 
1  Call  166;  Hill  v.  Burrow,  8  Call  842;  Tate  v. 
Tally,  8  Call  864;  Smith  v.  Chapman,  1  Hen.  &M. 
840;  Eldridge  v.  Fisher.  1  Hen.  &M.  669;  Warners  v. 
Mason,  6  Munf.  248:  Bells  v.  Gillespie,  5  Rand.  278; 
Broaddus  v.  Turner,  5  Rand.  808;  Jlggetts  v.  Day  is, 
1  Leigh  868;  Bramble  v.  Billnps,  4  Leigh  90;  See  v. 
Craigen,  8  Leigh  449;  Deane  v.  Hansford,  9  Leigh 
288;  Pry  or  v.  Duncan,  6  Gratt  27;  Lucas  v.  Duf- 
field.6Gratt  456;  Nowlln  v.  Winfree,  8  Gratt.  846; 
Callls  V.  Kemp.  11  Gratt  78;  Moore  v.  Brooks,  18 
Gratt  186:  Mlxon  v.  Rose,  12  Gratt  426;  Tlnsley  v. 
Jones,  18  Gratt  880;  Hall  v.  Smith,  26  Gratt  70: 
Stone  V.  Nicholson,  87  Gratt  1 ;  Taylor  v.  Cleary,  29 
Gratt  448:  Wine  v.  Markwood.  81  Gratt  448;  Hood 
V.  Haden,  82  Va.  688;  Stokes  v.  Van  Wyck,  88  Va. 
724.  8  S.  E.  Rep.  887;  Chipps  V.  Hall,  28  W.  Va.  604. 

A  testator  devised  to  his  wife  a  tract  of  land  dur- 
ing her  natural  life,  and  after  her  death  to  his  son 
during  his  natural  life,  and  at  his  death  it  was  to 
descend  to  his  heirs,  ffeld^  that  the  rule  in  Shelley's 
Case  was  applicable  to  such  devise ;  and  that  the  tes- 
tator's widow  took  an  estate  for  her  life  In  the  land, 
remainder  to  the  testator's  son  in  fee  simple.  Chipps 
V.  Hall,  28  W.  Va.  504. 

Rnle  Svpplantad  by  Statntory  Provision.— In  Vir- 
ginia the  rule  in  Shelley's  Case,  Is  supplanted  by  the 
statutory  provision  that  wherever  any  person,  by 
deed,  will,  or  other  writing,  takes  an  estate  of  free- 
hold in  land,  or  takes  such  an  estate  in  personal  prop- 
erty, as  would  be  an  estate  of  freehold,  if  it  were 
an  estate  in  land,  and  in  the  same  deed,  will,  or  writ- 
ing, an  estate  is  afterwards  limited  by  way  of 
remainder,  either  mediately  or  immediately,  to  his 
heirs,  or  the  heirs  of  his  body,  or  his  issue,  the  words 
"heirs,"  "heirs  of  his  body,"  and  "issue."  or  other 
words  of  like  Import  used  in  the  deed,  will,  or  writ- 
ing In  the  limitation  therein  by  way  of  remainder, 
shall  not  be  construed  as  words  of  limitation  carry- 
ing to  such  person  the  inheritance  as  to  the  land,  or 
the  absolute  estate  as  to  the  personal  property,  but 
they  shall  be  construed  as  words  of  purchase,  creat. 
lug  a  remainder  in  the  heirs,  heirs  of  the  body,  or 
Issue.  Va.  Code  1887,  $  2423.  The  West  Virginia  Code 
contains  a  similar  proyislon.  See  W.  Va.  Code  1899, 
ch.  71.  sec.  11,  p.  681. 
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"Tbe  intent  *of  this  statute  as  contained  in  the 
Codes  of  1849  and  1878.  was  to  abolish  the  rale,  bat  as 
oiiflrinally  transcribed  from  the  New  York  Code 
into  onrs,  it  imperfectly  accomplished  the  result 
The  mle  applies  to  all  cases  where  the  ancestor 
takes  any  estate  of  freehold,  with  remainder  to  his 
heirs,  etc.,  whilst  the  statute,  until  the  Code  of  1887. 
prescribed  a  different  construction  only  in  those 
cases-where  the  limitation  to  the  ancestor  is  for  his 
life.  The  terms  of  the  statute,  therefore,  were  not 
applicable  where  the  limitation  was  to  the  ancestor 
for  the  life  of  another,  nor,  indeed,  for  any  other 
freehold  estate,  save  only  for  his  own  life.  But  the 
present  statute  obviates  this  incongruity,  belntr  co- 
ordinate with  the  rule  itself."  2  Min.  Insts.  (4th 
Ed.)  412.    See  Hood  v.  Haden,  82  Va.  588. 

In  Hood  v.  Haden,  88  Va.  688,  it  was  held  that  the 
sutute  of  1847,  Va.  Code  1849,  ch.  148,  §  11 ;  Va.  Code 
1878,  ch.  112,  §  11,  essaying  to  abolish  the  rule  in 
Shelley's  Case,  applied  only  where  the  ffrantor  or 
testator  was  competent  to.  and  did  vest  in  the  heir 
a  remainder  in  fee  simple  after  an  estate  for  the 
ancestor's  life. 

Accordinsrly,  where  a  testatrix,  by  her  will  in  1879, 
In  evident  execution  of  her  power  under  her  has- 
•  band's  will,  provided:  "I  devise  to  my  son  Richard, 
the  upper  half  of  the  home  place,  during  his  life, 
remainder  to  the  lawful  issue  of  his  body  forever. 
If  Richard  die  without  such  issue,  he  is  hereby 
clothed  with  power  to  appoint  one  of  my  children 
or  grandchildren  as  his  devisee,  and  I  give  the  upper 
half  to  such  appointee."  It  was  held  that  the  statute 
essayincT  to  abolish  the  rule  in  Shelley's  Case  did 
not  apply,  and  that  Richard,  under  the  appointment 
of  the  testatrix,  tbok  a  fee  simple  in  the  upper  half, 
by  application  and  under  that  rule.  Hood  v.  Haden. 
82  Va.  588. 

5.  Dbvisb  to  Hkib  to  Taks  as  Hb  WouiiD  Takb  as 
Hbir.— Where  a  testator  devises  property  to  his  heir 
to  take  effect  in  the  same  manner  as  he  would  take 
as  heir,  the  devise  is  nugatory,  because  In  such  case 
the  donee  takes  under  the  law  of  descent  and  dis- 
tribution. This  doctrine,  however,  Is  said  to  apply 
only  where  the  devisee  is  the  sole  heir  to  the  land 
devised.  Biedler  v.  Bledler,  87  Va.  800, 12  S.  E.  Rep. 
758. 

Where  the  testator  makes  the  same  disposition  to 
the  heir  which  the  law  would  have  made,  or  where 
the  disposition  is  made  in  such  general  terms 
that  the  intention  is  left  doubtful,  the  heir  shall 
take  by  descent,  as  his  better  title,  and  not  under 
the  will.  Kennon  v.  McRoberts,  1  Wash.  96,  1  Am. 
Dec.  428. 

Gifts  to  "Family."— The  word  "family"  has  two 
very  distinct  meanings:  1st,  The  collective  body  of 
persons,  who  live  in  one  house  and  under  one  head 
or  manager;  and  it  may  include  in  this  sense  par- 
ents, children,  servants,  or  in  some  cases  even 
boarders  or  lodgers;  2d,  Those  who  descend  from 
one  common  progenitor:  and  in  this  sense  it  cannot 
include  the  parents  and  has  no  reference  to  the  fact 
of  residence  in  one  house  and  under  one  head. 
When  used  in  its  first  sense,  it  rarely  includes 
boarders  and  lodgers:  sometimes  include  servants; 
generally  includes  children;  but  is  sometimes  con- 
fined to  the  wife  and  infant  children  or  those  de- 
pendent on  the  head  of  the  family  by  reason  of 
their  relations  Independent  of  contract  The  word 
has  this  comprehensive,  or  more  or  less  limited 
sense,  as  will  most  effectually  carry  out  the  purpose 
of  the  document  in  which  it  is  used.  In  a  will, 
where  the  word  family  is  used  as  a  designation  of 
beneficiaries,  it  excludes  the  parents  and  is  gen- 
erally confined  to  children,  unless  the  apparent 
meaning  of  the  testator  as  shown  by  the  context  is 
different  and  more  comprehensive    or   more    re- 


stricted.   Stuart  V.  Stuart,  18  W.  Va.  975.    See  alsOr 
Whelan  v.  RelUy,  5  W.  Va.  858. 

The  expression  "family"  in  a  will  is  held  prima 
facie  to  mean  children,  and  must  be  so  construed 
unless  some  reason  appears  in  the  context  of 
the  will  for  extending  or  altering  it  And  where 
the  lauffuaffe  of  the  will  provides  that  certain, 
property  shall  be  held  in  trust  and  the  proceeds, 
"applied  to  the  support  of  John  (a  son  of  the 
testator)  and  his  family,  or  such  of  them  as  the 
trustees  may  think  proper,  in  such  manner  and 
in  such  times  as  the  trustees  may  think  proper, 
(support  In  this  cause  beinff  meant  to  include 
education  as  to  the  children,)"  it  is  apparent 
that  the  testator  meant  children  in  the  use  of 
the  word  family,  and  the  will  must  be  construed 
to  read:  "John  and  his  children:"  and  the  devise 
is  not  therefore  void  for  uncertainty  and  indefinite- 
ness  in  the  devisees.    Whelan  v.  Beilly,  5  W.  Va.  860^ 

A  condition  annexed  to  a  devise  or  bequest  avoid- 
ing it  if  the  beneficiary  marry  into  the  "family"  of 
a  person  named,  in  the  absence  of  anythlnsr  in  the 
context  to  the  contrary,  means  one  of  the  children 
of  such  person.  Phillips  v.  Ferguson.  85  Va.  509.  S 
S.  E.  Rep.  241. 

A  testator,  after  devislnfir  lands  to  his  executors 
to  sell,  provided  in  his  will  as  follows:  "I  srlve  the 
money  arisiuR  from  the  sale  of  the  lands  and  tene- 
ments aforesaid  and  the  collection  of  my  outatand- 
lufiT  debts,  as  well  as  all  moneys  which  I  may  have 
on  hand  at  the  time  of  my  death,  in  trust  to  my 
said  executors  that  they  shall  so  dispose  of  the  same 
for  the  purpose  of  aidiufir  any  members  of  the 
family,  or  any  other  person  or  persons  who  may  be 
in  distress,  and  whom  they  may  think  I  would  my- 
self have  assisted  in  such  cases,  confidinir  the  dis- 
position of  the  said  trust  fund  entirely  to  their 
discretion."  Held,  that  the  trust  for  the  benefit  of 
the  testator's  family  was  sufficiently  definite  and 
precise  and  was  not  vitiated  by  Its  connection,  in 
the  same  clause,  with  the  vasrue  and  indefinite  dec- 
laration of  trust  in  favor  of  persons  in  distress. 
Hill  V.  Bowman,  7  Leiffh  650.  See  Fontaine  v.  Thorn p> 
son.  80  Va.  229. 

Where  the  words  "child,"  "children,"  "family,"^ 
etc.,  are  used  in  a  will,  parol  evidence  is  admissible 
of  any  extrinsic  circumstances  tending  to  show 
what  person  or  persons  were  intended  by  the  testa- 
tor. Phillips  V.  Ferguson,  85  Va.  509,  8  S.  E.  Rep. 
241 ;  Sengrer  v.  Senger,  81  Va.  687. 

F.  GIFTS  TO  "NEXT  OF  KIN."— A  tesUtor  by  his 
will  provided :  "I  srive  to  my  brother,  W.  all  the  res- 
idue of  my  estate,  real  and  personal,  to  be  held  by 
him  in  trust  and  to  be  distributed  amon?  my  next 
of  kin  who  may  be  needy,  in  such  proportions  and 
at  such  times  as  in  his  opinion  may  be  best"  The 
brother  was  named  as  executor  in  the  will.  Held, 
that  the  devise  was  valid  as  to  the  class  "the  next 
of  kin"  and  should  be  distributed  among*  them  ac- 
cording to  the  statute  ot  descents;  but  was  invalid 
as  to  the  individuals  to  be  selected  as  "the  most 
needy."  It  was  also  held  that  the  brother  was  en- 
titled to  share  In  the  residue  as  one  of  "the  next  of 
kin."    Fontaine  v.  Thompson,  80  Va.  2S9. 

In  Frazier  v.  Frazier,  2  Leiflrh  642,  the  syllabus 
says:  "The  testator  bequeathed  his  personal  estate 
to  his  brother,  J.,  to  be  sold,  and  the  proceeds  to  be 
distributed  by  the  brother  among  the  testator's, 
next  of  kin,  accordinsr  to  their  deserts,  as  he  should 
see  at  a  future  time,  what  may  turn  up;  the  brother 
dies  without  makluflr  any  appointment:  held  that  the 
testator  is  to  be  Ireg-arded  as  intestate  Quo<td  this 
subject;  and  the  same  is  distributable  amouff  his 
nextof  kin  accordiufiT  tolaw."  The  court  however 
says  nothing- on  the  subject  Speakinr  of  this  case,. 
QBBBN.  p..  in  Milhollen  v.  Rice,  13  W.  Va.  563,  says: 
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'The  property  was  beld  to  be  distribatable  amonr 
tbe  next  of  kin,  I  presume,  not  because  tbe  testator 
was  to  be  resrarded  as  dylncr  Intestate  as  to  it,  but 
because  it  was  eitber  a  trust  or  a  power  in  tbe 
nature  of  a  trust,  wbicb  beinsr  unexecuted,  tbe  prop- 
erty must  go  to  tbe  next  of  kin  of  tbe  testator,  aa 
tbe  legatees  under  tbe  will." 

TlHie  of  Asoertalnnent.— Tbe  "next  of  kin,**  or 
"next  of  kin  according  to  tbe  statute,"  are  to  be 
ascertained  at  tbe  time  of  tbe  deatb  of  tbe  person 
to  wbom  tbey  stand  so  related.  Beacb  on  tbe  Law 
of  Wills,  sec  290:  Brent  v.  Wasbiuffton,  18  Oratt 
6SS. 

In  Oundry  y.  Plnnlnfirer,  14  Beay.  04,  tbe  Master  of 
tbe  Rolls  said :  "I  never  accurately  understood  tbe 
meaning  of  tbe  words  'tbe  next  of  kin*  to  be  ascer- 
tained at  any  period  different  from  tbat  at  wbicb 
tbe  person  bimself  dies;  'next  of  kin*  are  words 
barinflT  a  distinct  and  leral  meaning,  wbicb  do  not 
point  to  persons  wbo  are  different  persons  at  differ- 
ent times,  but  point  to  persons  wbo  must  be  ascer- 
tained at  a  future  period,  namely,  on  tbe  deatb  of 
tbe  person  to  wbom  tbey  are  to  be  next  of  kin.  And, 
tberefore,  if  you  say  next  of  kin  of  a  person  at  a 
period  wben  be  did  not  die,  you  really  are  nsiuff 
words  witb  no  sensible  meaning  or  expression:  but 
you  ouffbt  to  make  tbem  sensible  by  saying  persons 
wbo  would  bave  been  bis  next  of  kin  if  be  bad  died 
at  a  period  after  tbat  wben  be  did  die.**  Quoted 
wltb  approval  in  Brent  v.  Wasblnirton,  18  Gratt.  620. 
G.  GIFTS  TO  SURVIVORS.— In  tbe  case  of  a  gift 
to  one  for  life  witb  remainder  over  to  bis  "surviv- 
ing*' children,  tbe  courts  of  tbis  state,  favoring  tbe 
early  vestintr  of  estates,  bave  beld,  tbat  tbe  word 
"surviving'*  and  its  equivalents  refer  to  tbe  period 
of  tbe  testator*s  deatb,  in  tbe  absence  of  anytbinr 
to  sbow  an  intention  tbat  it  sbould  refer  to  tbe 
deatb  of  tbe  Ufe  tenant,  i  Min.  Inst  (4tb  Ed.)  1066: 
Cowan  V.  Epes,  2  Pat  &  H.  520:  Hansford  v.  Elliott, 
9Leiffh  79:  MarUn  v.  Kirby,  U  Gratt  67:  Stone  v. 
Lewis,  84  Va.  474,  5  S.  £.  Rep.  282;  Sellers  v.  Reed.  88 
Va.  S77.  13  S.  E.  Rep.  754:  Gisb  v.  Moomaw,  89  Va. 
347.  15  S.  £.  Rep.  808:  Cbapman  v.  Cbapman,  90  Va. 
409.  18  S.  E.  Rep.  913:  Crews  v.  Hatcber.  91  Va.  882, 
21  S.  £.  Rep.  811;  Stanley  v.  Stanley.  92  Va.  584,  24  S 
£.  Rep.  229:  Cbeatbam  v.  Gower.  94  Va.  888.  96  S.  E. 
Rep.  853;  Allison  v.  Allison,  101  Va.  — .  44  S.  E.  Rep. 
SOI.  For  a  discussion  of  tbe  period  to  wbicb  words 
of  survivorsbip  refer,  see  itKtra.  "Tbe  Vesting  of 
Legacy  and  Devises.** 

A  devise  of  land  to  two  specified  sons  of  tbe  tes- 
utor  passes  to  tbe  survivor  upon  tbe  deatb  of  one 
of  tbe  sons  before  tbe  testator.  Lockbart  v.  Van- 
dyke. 97  Va.  866.  38  S.  E.  Rep.  613,  5  Va.  Law  Reg.  808. 
Under  a  will  providincr  tbat,  at  tbe  death  of  bis 
widow,  her  share  is  "to  be  distributed  amonsrst  my 
children  then  livinsr,*'  children  of  deceased  children 
are  not  entitled  to  the  share  their  parent  would 
bave  taken  if  livinsr.  Vauffban  v.  Vauffban,  97  Va. 
223,  83  S.  E.  Rep.  60& 

Only  Original  and  Not  Accrued  Shares  Survive.— Tbe 
law  seems  well  established  that  only  original  and 
not  accrued  sbares  survive,  in  tbe  absence  of  a  posi- 
tive and  distinct  indication  of  intent  in  the  will  tbat 
tbe  latter  shall  survive.  Armistead  v.  Hartt,  97  Va. 
318, 38  S.  £.  Rep.  616;  Brooke  v.  Croxton,  2  Gratt 
607. 

A  testator,  after  directinir  that  all  his  estate 
sbould  be  equally  divided  amonff  bis  seven  children, 
added:  "It  is  my  will  and  desire  tbat  if  any  of  my 
children  should  die  before  tbey  attain  to  leral  acre, 
or  without  a  lawful  heir,  in  either  case,  tbat  all  such 
property  as  tbey  may  receive  in  the  division  of  my 
property,  return  to  my  survlvluff  children,  or  their 
lawful  heirs.'*  ^<rf<i,  upon  the  death  of  one  of  the 
children  under  aire,  that  his  share  of  the  estate 


vested  absolutely  in  tbe  survivors,  and  that  upon 
tbe  death  of  another  child  under  a«re,  or  without 
children,  tbe  property  wbicb  such  child  received 
from  the  share  of  tbe  first,  did  not  pass  under  tbe 
limitation  over  to  the  surviving  children.  Brooke 
V.  Croxton.  2  Gratt  506. 

H.  GIFTS  TO  REPRESENTATIVES.— The  pri- 
mary sense  of  the  word  "representatives.**  when 
used  in  a  bequest  of  personal  property,  is  tbe  same- 
as  that  of  "le^al  representatives**  or  "personal 
representatives.**  Each  of  them  is  equivalent  to- 
executors  or  administrators.  Brent  v.  WashiufftoUr 
18  Oratt  526. 

"But  tbis  primary  sense  of  the  word  'representa- 
tives' may  be  controlled,  where  an  intention  i» 
clearly  indicated  to  employ  it  in  a  different  senser 
*  •  *  Sometimes  it  has  been  beld  to  mean  next  of 
kin  according  to  tbe  statute,  and  sometimes  to 
mean  descendants,  according  to  the  Intention  to  be 
flratbered  from  the  whole  will.  In  tbe  present  case, 
the  sense  in  wbicb  tbis  word  is  employed  is  ex- 
plained by  tbe  addition  of  the  words,  'accordinsr  to 
tbe  statute  of  distributions.'  There  is  no  room  for 
construction.  The  words,  according  to  their  plain 
and  necessary  interpretation,  describe  those  who 
are  entitled  to  take  tbe  personal  property  of  tbe 
children  after  their  death,  accordiuflr  to  the  statute 
of  distributions :  tbat  is  to  say,  tbe  distributees. 
And  the  statute  must  be  referred  to,  to  ascertain 
the  persons  wbo  are  to  take  and  their  respective 
shares.  *  •  •  And  tbe  persons^  tbus  described 
take,  under  the  flrift  as  purchasers.  They  are,  in 
the  events  contemplated,  direct  objects  of  tbe  srift 
These  words  cannot  be  construed  as  words  of 
limitation  merely,  for  personal  property,  on  tbe 
death  of  tbe  owner,  does  not  devolve  upon  the 
distributees,  but  upon  tbe  executor  or  adminis- 
trator. And  tbey  cannot  be  construed  as  denoting 
cbildren  or  descendants  only.  They  describe  all 
who  represent  tbe  cbildren  according  to  tbe  statute, 
whether  descendants,  or  ancestors,  or  collateral 
kindred.  There  is  nothing  in  the  context  to 
authorize  us  to  restrict  their  meaning  to  any  par- 
ticular class  of  such  representatives.  •  •  ♦  it  Is 
obvious  that  these  'representatives  according  to  tbe 
statute*  are  not  to  take  during  the  lifetime  of  the 
cbildren  of  Mrs.  Baylor,  wbom  tbey  are  to  repre- 
sent Tbat  would  be  impossible  ;  for,  in  the  nature 
of  tbinflTS,  these  cbildren  must  be  dead  before  they 
can  bave  such  representatives.  Tbe  only  construc- 
tion wbicb  tbe  words  will  admit  of  is,  that  the 
representatives  are  to  take  in  tbe  place  and  stead 
of  tbe  cbildren,  in  case  any  of  tbe  cbildren  should 
die  in  the  lifetime  of  Mrs.  Baylor.  The  lan^uaffe 
must  be  construed  as  if  it  bad  been,  'children  wbo 
may  be  then  llviuff,  and  tbe  representatives,  ac- 
cording to  the  statute  of  distributions,  of  such  of 
tbe  cbildren  as  may  bave  previously  died,*  or  as  if 
it  had  been,  'children,  or  their  representatives  ac- 
cording to  tbe  statute  of  distributions,*  merely 
cbaufflnflr  'and*  into  'or,'  which  is  often  done  when 
the  intention  plainly  requires  it  ♦  •  ♦  Tbis  sub- 
stituted limitation  in  favor  of  tbe  representatives 
of  tbe  cbildren  operates,  in  technical  laufiruaflre,  as 
a  'conditional  limitation.*  defeating  tbe  remainder 
limited  to  tbe  cbildren  before  its  natural  ex- 
piration. •  •  •  The  limitation  to  tbe  represen- 
tatives is,  of  course,  contingent  until  tbe  death  of 
the  cbildren,  in  whose  place  tbey  take.'*  Jotnss. 
J.,  in  Brent  v.  Washington,  18  Gratt  526. 

In  Brent  v.  Washington.  18  Gratt  585,  it  was  beld 
tbat  under  a  srift  to  "representatives  according  to 
tbe  statutes  of  distribution.**  the  husband  was  en. 
titled  to  take,  be  beiuflr  tbe  distributee  in  effect 
thouffbnotinform  under  tbe  statute  then  in  force. 

"If  a  legacy  be  driven  to  several  as  a  class  and  not 
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In  their  individual  character,  as  for  instance  to 
•executors  in  their  representative  character,  and 
one  die  in  the  lifetime  of  the  testator,  the  legacy 
'Vfillnot  lapse,  but^o  to  the  survivors;  and  so  in 
:auy  case  of  a  legacy  to  several  as  a  class,  if  one, 
from  death  or  any  other  cause,  should  be  incapable 
of  takinff,  before  the  legacy  is  payable,  or  has  been 
paid,  the  survivors  take  the  whole,  upon  the  prin- 
ciple, that  each  is  a  taker  of  the  whole,  but  not 
solely,  for  the  whole  is  devised  to  all.  and  not  a 
part  to  each."    Younff  v.  Vass,  1  Pat  &  H.  107. 

XV.  IN  WHATPROPORTION^BBNBRaARlBSTAKB. 

A.  WHEN  BENEFICIARIES  TAKE  PER  CAPITA. 
—As  a  flrenerai  rule  where  a  bequest  is  made  to 
several  persons,  in  general  terms  indicating*  that 
they  are  to  take  equally  as  tenants  in  common, 
each  Individual  will  of  course  take  the  same  share: 
in  other  words,  the  legatees  will  take  D€r  capita. 
The  same  rule  applies  where  a  bequest  is  to  one 
who  is  livinflT.  and  to  the  children  of  another  who 
is  dead,  whatever  may  be  the  relations  of  the  par- 
ties to  each  other,  or  however  the  statute  of  distri- 
butions miffht  operate  upon  those  relations  in  case 
of  intestacy.  Thus,  where  property  is  given  "to  my 
brother  A,  and  to  the  children  of  my  brother  B." 
A  tak^s  a  share  only  equal  to  that  of  each  of  the 
children  of  B.  So  where  thefflftis  to  A's  and  B's 
children  or  to  the  children  of  A  and  the  children  of 
B,  the  children  take  as  individuals,  jmt  capita.  The 
substance  of  this  rule  of  construction  is  that  in 
the  absence  of  explanation,  the  children  in  such 
case  are  presumed  to  be  referred  to  as  individuals 
and  not  as  a  class,  and  that  the  relations  existing 
between  the  parties,  and  the  operation  which  the 
statute  would  have  upon  those  relations  in  case  of 
intestacy,  are  not  sufficient  to  control  his  presump- 
tion. Hoxton  V.  Orifflth,  18  Gratt  578;  2Min.  Inst 
(4th  Ed.)  1068:  Senger  v.  Sender,  81  Va.  687;  Walker 
V.  Webster,  66  Va.  877.  28  S.  E.  Rep.  670.  See  also. 
Brewer  v.  Opie.  1  Call  212;  Crow  v.  Crow,  1  Lelffh 
74 :  McMaster  v.  McMaster,  10  Oratt  276. 

Where  a  bequest  is  to  one.  more  persons  living-, 
and  to  the  children  of  another  who  is  dead,  what- 
ever may  be  the  relations  of  the  parties  to  each 
other,  the  legatees  will  take  per  capita,  unless  it 
appears,  from  the  context  or  some  clause  in  the 
will,  or  from  the  circumstances  in  view  of  which  it 
was  made,  shown  by  competent  extraneous  evi- 
dence, that  the  testator  intended  a  stirpital  distri- 
bution. Collins  V.  Feather  (W.  Va.),  48  S.  E.  Rep. 
828. 

A  bequest  of  the  income  of  a  fund  to  one  for  life, 
the  principal  to  go  to  her  children  after  death, 
vests  an  absolute  estate,  share  and  share  alike,  in 
the  children  living  at  the  death  of  the  testatrix: 
and  the  share  of  any  child  dyiuff  before  the  death 
of  the  life  tenant  passes  to  his  or  her  personal 
representative.  Stanley  v.  Stanley,  92  Va.  634.  24  S. 
E.  Rep.  229. 

Where  a  testator  said.  "It  is  my  will  that  all  my 
estate  be  divided  equally  between  the  children  of 
my  deceased  son  J.  and  the  children  of  my  daughter 
£.,'*  it  was  held  that  the  children  of  J.  and  of  E.  took 
x>er  capita.    Senger  v.  Sengrer.  81  Va.  687. 

A  testator  having  two  sons  and  two  daughters 
living,  eight  firrandchildren  of  a  deceased  daughter, 
and  the  widow  and  two  children  of  a  deceased  son. 
to  provide  for,  gave  to  one  of  the  sons  valuable  real 
estate  and  $1,000  out  of  his  personal  estate;  to  the 
other  valuable  real  estate,  imposing  upon  him,  as 
a  condition  subsequent  the  support  of  his  mother, 
testator's  widow:  and  to  the  widow  of  the  deceased 
son  and  her  two  daughters  other  real  estate;  and 
then  disposed  of  the  residuum  of  his  estate  as  fol- 
lows:   "I  will  and  bequeath  that  after  all  the  be- 


quests of  this,  my  last  will,  is  complied  with,  that 
the  remainder  ot  my  personal  property  be  equally 
divided  between  my  children,  and  grandchildren  of 
my  daughter  Sarah,  who  was  married  to  Henry  E. 
Cale:  to  my  daughter  Mary  Jane,  now  married  to 
Ethbell  Falkenstein.  my  daughter  Margaret  bow 
married  to  Joseph  Michael.  J.  W.  Feather,  and 
Michael  E.  Feather,  I  will  and  bequeath  that  my 
two  daughters,  Mariraret  Michael  and  Mary  Jane 
Falkenstein,  each  receive  one  thousand  dollars 
apiece  out  of  my  personal  property  before  the 
above  last-named  division  is  made."  Held,  that  eacb 
of  the  eiffht  children  of  Sarah  Cale  takes  one- 
twelfth  of  the  personal  property,  after  payment  of 
the  specific  legacies  charged  thereon.  Collins  ▼. 
Feather  (W.  Va.),  43  S.  E.  Rep.  828. 

Where  a  will  directs  that  the  residue  of  an  estate 
shall  pass  in  equal  parts  to  those  who  would  be  en- 
titled thereto  under  the  statute  of  descents  and 
distributions  if  the  testator  had  died  intestate,  the 
persons  so  desiarnated  take  the  property  in  equal 
parts  per  capita.  Walker  v.  Webster.  96  Va.  877.  28 
S.  B.  Rep.  e7a 

B.  WHEN  BENEFICIARIES  TAKE  PER 
STIRPES.— Speakinsr  of  the  general  rule  above 
laid  down,  that  the  beneficiaries  take  per  capita, 
JOTNSS,  J.,  in  Hoxton  v.  Griffith,  18  Qratt  674, 
says:  "But  this  rule  is  not  inflexible,  and  it 
will  yield  to  the  cardinal  rule  of  construction 
which  requires  that  effect  shall  be  flrlven  to 
the  intention  of  the  testator,  to  be  collected 
from  the  whole  will.  If.  therefore,  an  Intention 
can  be  collected  from  the  will  that  the  children  of 
the  deceased  parent  are  to  take  as  a  class,  that 
intention  will  prevalL  The  general  rule  above 
referred  to  rests,  indeed,  upon  a  very  slender  foun- 
dation, and  Jarman  says  that  it  'will  yield  to  a  very 
faint  fflimpse  of  a  contrary  intention  in  the  con- 
text* 2  Jarman  on  Wills,  Ed.  1861,  1802.  'Thus*  he 
adds,  'the  mere  fact  that  the  annual  Income,  nnttl 
the  distribution  of  the  capiUl.  is  applicable  per 
itirpes,  has  l)een  held  to  constitute  a  sufficient 
ground  for  presuming  that  a  like  principle  was  to 
govern  the  ilft  of  the  capital.'  •• 

Where  the  testator  seems  to  have  contemplated  a 
division  per  stirpes,  the  will  will  be  so  construed. 
Thus,  where  a  testator  said:  **A11  the  rest  of  my 
estate  •  •  •  I  ilve  in  trust  to  my  grandchildren 
by  my  sons  J.,  L.,  and  W.,  now  bom  or  hereafter 
bom,  to  be  divided  equally  between  them,  my  sons 
actinff  as  trustees,  each  for  his  own  family,  •  •  • 
and  dividinsT  out  to  each  child,  aa  he  or  she  may 
come  of  affe  or  marry,  his  due  share  of  said  estate: 
provided  always,  that  the  rlgrht  of  survivorship  shall 
be  to  the  rest  of  each  family  of  children  in  case  any 
child  of  either  family  shall  die  under  affe,  unmar- 
ried and  without  children,**  it  was  held  that  the 
title  to  the  property  on  the  testator's  death  vested 
in  his  three  sons  in  trust  for  their  respective  fami- 
lies, and  that  the  property  vested  beneficially  on 
the  testator's  death  in  the  grandchildren  then  bom, 
subject  to  open  and  let  in  after-bom  children. 
Woodruff  V.  Pleasants,  81  Va.  37. 

The  general  rule  was  departed  from,  and  the 
division  made  per  stirpes,  and  not  per  capita,  on 
the  ground  of  a  slight  manifestation  of  intention 
in  Hamletts  v.  Hamlett  12  Lelffh  S5a  In  this  case 
the  testator  gave  the  residue  of  his  estate  to  be 
"equally  divided  amonff  James  Hamlett,  Mary 
Jeffress,  Patsy  Wilson,  Nancy  Jeffress,  Narcissa 
Jeffress,  (all  of  whom  were  children  of  the  tes- 
Utor,)  the  children  of  my  son,  Oeorre  Hamlett 
and  Lucy,  his  wife,  the  children  of  my  daug^hter. 
Elizabeth  Arnett  the  children  of  my  son,  Bedford 
Hamlett,  deceased,  and  the  children  of  my  dauirh- 
ter  Obedience.    The  court  held  that  the  property 
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.sbould  be  divided  per  stirpes,  eacb  family  of 
ffrandchildren  takioff  one-ninth  part. 

Where  a  residuary  (!lauge  directs  property  to  be 
eqnally  divided  between  tbe  beirs  of  the  testatrix 
and  those  of  her  husband,  the  property  should  be 
divided  into  two  equal  parts  crivinff  to  her  heirs 
one-half  and  to  her  husband's  heirs  the  other  half 
j>«r  stirpes  and  not  per  capita,  unless  they  all 
stand  in  the  same  relation  to  tbe  testatrix.  Ross 
ir.  Kisrer.  42  W.  Va.  402.  26  S.  E.  Rep.  198. 

The  children  of  a  deceased  sister  take  per 
stirpes  with  the  livinsT  sisters  under  a  will  be- 
<iueathin8r  tbe  balance  of  testator's  estate  "to  my 
sisters  or  their  heirs  equal  to  alL"  Taylor  v. 
Fauver.  3  Va.  Dec.  666. 

A  testator  bequeathed,  that  the  balance  of  his 
slaves  should  be  divided  equally  between  his 
children,  to  wit,  the  heirs  of  W.  (a  deceased  son 
of  testator),  nam  ins*  them,  seven  in  number.  T., 
"NL  and  J.  (sons  of  testator),  and  the  children  of 
his  deceased  daughters.  M.  and  S.  But  the  children 
of  his  dauflrhters  M.  and  S.  should  take,  respectively, 
only  such  part  as  their  mothers  respectively 
-would  take  if  still  alive,  that  is  to  say,  a  child's 
part  Held,  that  the  seven  children  of  the  deceased 
son  took  equally  per  capita  with  the  testator's 
three  living  sons,  ^d  the  children  of  his  two 
deceased  daughter*  'took  per  stirpes,  the  children 
of  each  taking  their  mother's  part.  Crow  v.  Crow, 
1  Leigh  74. 

C.  PRESUMPTION  IN  DOUBTFUL  CASES.— If 
the  language  used  leaves  It  doubtful  as  to  what 
the  testator  meant,  he  will  be  presumed  to  have 
intended  the  legatees  to  take  as  they  would  have 
taken  under  the  statute  of  descents  and  distribu- 
tions.   Senger  v.  Senger,  81  Va.  687. 

XVL  QIPTS  TO  WIPB  AND  CHILDREN. 

**There  is  a  numerous  class  of  cases  beginning 
^ith  Wallace  v.  Dold.  8  Leigh  268,  which  holds  that 
a  grant  or  gift  to  a  woman  and  her  children,  or 
to  a  trustee  for  the  benefit  of  herself  and  children, 
npasses  title  to  the  mother,  and  that  the  mention 
of  the  word  'children*  in  the  deed  or  will  merely 
-Indicates  the  motive  for  the  conveyance  or  gift* 
without  Investing  them  with  any  interest  therein, 
Nye  V.  Lovltt,  93  Va.  710.  84  S.  E.  Rep.  846. '•  Honaker 
T-  Duff,  101  Va.  — ,  44  S.  E.  Rep.  90a  For  a  collection 
-of  these  cases,  see  foot-note  to  Stinson  v.  Day,  1 
JEtob.  486;  foot-note  to  Leake  v.  Benson,  29  Oratt. 
168.  See  also,  Tyack  v.  Berkeley,  100  Va.  296,  40  S. 
S.  Rep.  904,  where  many  of  the  authorities  are 
reviewed  and  doctrine  is  reaffirmed. 

In  Fltzpatrick  v.  Fitzpatrlck,  100  Va.  662,  42  S. 
£.  Rep.  806,  it  was  said,  however,  that  a  gift  to  a 
-wife  and  children,  without  more,  vests  a  joint 
estate  in  the  wife  and  children  in  equal  portions. 
See  dictum  of  Rixst,  J.,  in  Vanghan  v.  Vaughan. 
«7  Va.  883.  83  S.  £.  Rep.  603.  6  Va.  Law  Reg.  448: 
yoot-note  to  Rhett  v.  Mason.  18  Oratt  641.  See  also, 
monographic  note  on  "Joint  Tenants  and  Tenants 
in  Common"  appended  to  Ambler  v.  Wyld,  Wythe 
S86. 

Under  a  devise  to  a  wife  and  her  children  with  a 
provision  that  if  she  marries  again  tbe  property 
sball  go  to  tbe  children,  the  wife  takes  a  defeasible 
fee  and  not  merely  a  life  estate.  Findley  v.  Find- 
ley,  42  W.  Va.  872.  26  S.  E.  Rep.  483. 

A  devise  to  a  wife  for  life  for  the  support  of  her- 
self and  the  maintenance  of  the  testator's  children 
vests  an  absolute  life  estate  in  the  wife  and  creates 
no  trust  in  favor  of  tbe  children.  Haythe  v.  Pat- 
ceson,  2  Va.  Law  Reg.  663. 

Same  Rule  of  Construction  Applies  to  Qift  to  Son 
mod  HU  Pafliily.— A  testator  by  bis  will  gave  certain 
real  estate  to  his  ison  after  the  death  of  tbe  testa- 


tor's wife.  Afterwards,  tbe  son  having  become 
Indebted,  the  testator  by  a  codicil  revoked  tbe  de- 
vise, and  gave  the  same  property  to  a  third  person; 
"trustee  for  [tbe  son],  and  to  be  held  by  said  trus- 
tee for  the  use  and  benefit  of  [tbe  son]  and  bis 
family  during  their  lives,  and  then  to  be  willed  by 
[the  son]  to  whom  he  may  choose,  and  that  said 
trustee  is  to  hold  said  property  free  from  all  present 
and  future  liabilities  of  said  [son]  and  for  the 
benefit  of  said  [son]  and  bis  family."  Tbe 
family  of  the  son  consisted  merely  of  himself 
and  wife.  Held,  that  the  entire  estate  in  the  realty 
vested  in  the  son  alone.  The  court  said:  "All  the 
cases  belonging  to  the  class  now  under  considera- 
tion have  been  of  a  gift,  grant  or  devise  for  the 
benefit  of  wife  and  children,  or  daug-bter  and  chil- 
dren; but  the  same  rule  of  construction  would 
apply  to  a  rrant  or  devise  to  a  son  and  his  children, 
or  his  son  and  bis  family,  and  tbe  same  tests  would 
with  propriety  he  resorted  to  in  order  to  ascertain, 
in  the  case  of  a  will,  whether  tbe  testator  Intended 
by  the  addition  of  the  words  *and  family*  to  a  gift 
to  his  son  to  embrace  tbe  family  as  Joint  objecte, 
with  the  son,  of  his  bounty."  Honaker  v.  Duff,  101 
Va.  — ,44S.E.  Rep.900. 

XVII.  THE  VB5TINa  OP  LBOACIBS  AND  DBVISBS. 

A.  THE  LAW  FAVORS  AN  EARLY  VESTING.— 
The  law  leans  In  favor  of  the  vesting  of  esUtes.  and 
where  the  meanlnirof  the  will  is  doubtful,  the  courts 
instead  of  seeking  for  a  construction  which  would 
postpone  the  vesting  of  the  estate,  and  impart  to  the 
interest  an  additional  feature  of  contingency,  will 
incline  rather  to  that  construction  which  would  re- 
gard tbe  interest  as  vested  on  the  happening  of  the 
earliest  contingency.  Cooper  v.  Hepburn,  16  Oratt 
861:  Catlett  v.  Marshall,  10  Leigh  79;  Stone  v,  Nich- 
olson, 27  Gratt  1 ;  Stokes  v.  Van  Wyck,  88  Va,  724,  8 
S.  E.  Rep.  887;  Sellers  v.  Reed,  88  Va.  877,  18  S.  E. 
Rep.  764;  Chapman  v.  Chapman,  90  Va.  400.  16  S.  E. 
Rep.  918;  Htnton  v.  Mllburn,  28  W.  Va.  166;  Wood- 
ward V.  Woodward.  28  W.  Va.  SOO.  See  supra,  "Gen- 
eral Principles  of  Interpreution." 

But  an  interest  must  be  construed  as  contingent, 
if  clearly  so  expressed,  however  absurd  and  incon- 
venient, may  be  the  consequences  to  which  such 
construction  may  lead.  Otterback  v.  Bobrer.  87  Va. 
648,  12  S.  E.  Rep.  1018;  Sellers  v.  Reed.  88  Va.  877,  18 
S.  E.  Rep.  764.  See  also,  Stone  v.  Nicholson,  87  Gratt 
I;  Hinton  V.  Milbum,  28  W.  Va.  166:  Woodward  v. 
Woodward,  28  W.  Va.  200. 

"If  tbe  intent  •  •  •  be  apparent  on  the  face  of 
the  will,  neither  the  technical  rule  respecting  the 
early  vesting  of  an  estate,  nor  possible  inconven- 
iences arising  from  a  literal  adherence  to  such  In- 
tenUon,  are  to  be  regarded."  Catlett  v.  Marshall,  10 
Leigh  79;  Cheatham  v.  Gower,  94  Va,  888,  26  S.  E. 
Rep.  868. 

In  Otterback  v.  Bobrer,  87  Va.  648,  12  S.  E.  Rep. 
1018,  where  tbe  testator  devised  land,  "until  the 
youngest  child  of  all  my  said  children  shall  have 
attained  the  age  of  twenty-one  years,"  to  a  trustee 
to  apply  the  net  proceeds  to  tbe  education  of  his 
grandchildren,  and  provided  that  "when  the 
youngest  child  now  and  which  shall  hereafter  be 
born,  of  all  my  said  children,  shall  have  reached, 
or.  If  living,  would  have  reached,  tbe  age  of  twenty- 
one  years,  tbe  estate  shall  be  divided,  "it  was  held 
that  tbe  majority  of  the  youngest  grandchild,  and 
not  of  the  youngest  child  of  the  testator,  limited 
tbe  duration  of  tbe  trust. 

B.  GENERAL  RULE  AS  TO  TIME  OF  VESTING. 
—It  is  a  settled  rule  of  interpretation  that  all  de- 
vises and  bequesu  are  to  be  construed  as  vesting  at 
tbe  testator's  death,  unless  tbe  intention  to  post- 
pone the  vesting  is  clearly  Indicated  by  the  will 
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Lantz  ▼.  Masale.  99  Vau  709, 40  S.  E.  Rep.  BO,  7  Va.  Law 
Reff.588:  McComb  v.  McCJomb,  96  Va,  779.82  S.  B. 
Rep.  453,  5  Va.  LawRcff.  40;  Cheatliam  v.  Gower,  94 
Va.883,  28  S.  E.  Rep.  853:  SUnley  v.  SUnley.  93  Va. 
584.  S4  S.  E.  Rep.  829;  Crews  ▼.  Hatcher.  91  Va.  878, 81 
S.  E.  Rep.  811:  Chapman  v.  Chapman.  90  Va.  409, 18 
S.  E.  Rep.  913;  Sellers  v.  Reed,  88  Va.  877,  18  S.  E. 
Rep.  754:  Jameson  v.  Jameson,  86  Va.  51,  9  S.  E.  Rep. 
480. 

C.  TO  WHAT  PERIOD  WORDS  OF  SURVIVORr 
SHIP  REFER.— After  a  bequest  or  devise  of  an 
esute  for  the  life  of  the  first  Uker.  words  of  sur- 
vl  vol  ship  In  a  will  are  always  to  be  referred  to  the 
period  of  the  testator's  death,  when  no  special  In- 
tent appears  to  the  contrary.  Hansford  v.  Elliott,  9 
Lelffh  79;  Martin  v.  Klrby,  11  Gratt.  67;  Stone  v. 
Nicholson,  27  Gratt  1;  Brown  v.  Brown,  81  Gratt 
511;  Stone  V.  Lewis.  84Va.474,5S.  E.  Rep.  282;  Scl- 
lersv.  Reed,  88  Va.  JH,  1^  S.  E.  Rep.  754;  Glsh  v. 
Moomaw,  89  Va,  847,  15  S.  E.  Rep.  868;  Chapman  v. 
Chapman,  90  Va.  409.  18  S.  E.  Rep.  918;  Crews 
V.  Hatcher.  91  Va.  878,  21  S.  E.  Rep.  811;  SUnley  v. 
Stanley,  92  Va.  684,  24  S.  E.  Rep.  229;  Cheatham  v. 
Gower.  94  Va.  888,  26  S.  E.  Rep.  868;  Allison  v.  Allison, 
101  Va.  — .  44  S.  E.  Rep.  904.  For  a  discussion  of  irlf  ts  to 
survivors,  see  supra,  "Rules  of  ConstrucUon  Where 
Testamentary  Donees  Are  Designated  as  Classes.*' 

A  testator  provided  In  his  will  that  after  the  de- 
cease of  his  wife,  his  planUtlon  should  be  sold  and 
the  proceeds  to  be  divided  equally  amonsr  his  sur- 
viving brothers  and  sisters  and  the  children  of 
such  as  might  be  dead,  share  and  share  aUke. 
J7«W.  that  the  word  "surviving"  referred  to  those 
surviving  at  the  time  of  the  tesUtor's  death,  there 
being  nothing  to  show  an  Intention  that  It  should 
refer  to  the  death  of  the  life  tenant.  Stone  v.  LewU, 
84  va.  474,  5  S.  E.  Rep.  282. 

A  testator  bequeathed  money  In  trust  for  his 
daughter  E.  for  life,  "and  after  her  death"  to  be 
equally  divided  among  "her  surviving  children 
and  the  Issue  of  such  as  may  be  dead,  such  Issue 
taking  per  stirpes  and  not  per  capUar  etc.  Held,  that 
the  vesting  of  the  remainder  In  the  children  of  E 
or  their  Issue  depended  on  their  surviving  the 
testator,  not  E.,  and  that  the  Issue  of  E.'s  children 
who  died  after  the  testator,  but  before  E.,  took,  not 
by  substltuUon  to  the  righto  of  their  deceased 
parent  but  as  original  legatees.  Jameson  v.  Jame 
son,  86  Va.  51.9  S.  E.  Rep.  480. 

Only  the  children  of  the  testatrix's  nephew  living 
at  the  death  of  the  nephew  take  an  Interest  In  land 
devised  to  such  nephew  "during  his  life  •  •  *  and 
at  his  death  to  hU  surviving  children."  Cheatham 
V.  Gower,  94  Va.  888,  28  S.  E.  Rep.  868. 

A  will  provided  that  after  paying  testator's  debte. 
all  his  real  and  personal  estate  should  go  to  his 
wife,  for  life,  and,  on  her  death,  the  real  estate 
should  be  equally  divided  among  his  three  brothers 
"or  their  heirs  If  living;"  but  If  either  of  the  broth- 
ers should  die  "without  heirs,  before  the  division 
of  the  estate,  the  property  should  go  to  those  liv- 
ing, or  their  heirs."  Held,  that  at  tesUtor's  death 
the  brothers  each  took  a  vested  remainder,  in  fee 
simple,  m  an  undivided  third  of  the  real  esUte, 
defeasible  only  by  death  without  issue  before  the 
termination  of  the  life  estate,  in  which  event  the 
property  was  to  pass  to  the  survivors.  Gish  v. 
Moomaw,  89  Va.  846,  15  S.  E.  Rep.  868. 

Upon  a  devise  to  four  children  share  and  share 
alike,  and  In  the  event  of  the  death  of  one  or  more 
of  them,  his  or  their  share  to  go  to  the  survivors, 
the  event  which  is  to  fix  the  righto  of  the  children 
is  the  death  of  the  tesUtor.  If  all  survive  the  tes- 
tator  each  Ukes  his  or  her  share  of  the  esUte 
devised  free  from  any  right  of  survivorship.    Arml- 


stead  V.  Hartt  97  Va.  816,  88  S.  E.  Rep.  616, 5  Va.  Law 
Reg.  887. 

D.  THE  VESTING  OF  LEGACIES  IN  GENERAL^ 
—"Where  a  future  time  for  the  payment  of  a  legacy 
is  defined  by  the  vrtll,  the  legacy  will  "be  vested  or 
contingent  according  as,  upon  construing  the  vrlll,  it 
appears  whether  the  testator  meant  to  annex 
the  time  to  the  payment  of  the  legacy  or  to 
the  gift  of  it  In  ascerUinlng  the  intention 
of  the  tesUtor  in  this  respect  courts  of  equity 
have  esublished  two  rules  of  constructions 
First  that  a  bequest,  payable  or  to  be  paid 
at  or  when  he  shall  atUln  twenty -one  years  of 
age.  or  at  the  end  of  any  other  cerUln  determinate 
term,  confers  on  him  a  vested  Interest  immediately 
on  the  tesUtor's  death,  as  debUum  in  presetUt 
solvendum  infuturo,  and  transmissible  to  his  exec- 
utors or  administrators:  for  the  words  payable  or 
to  be  paid  are  supposed  to  dlsannex  the  time  from 
the  gift  of  the  legacy,  so  as  to  leave  the  gift  imme- 
diate, in  the  same  manner.  In  respect  of  Ito  vesting* 
as  If  the  bequest  stood  singly,  and  contained  no 
mention  of  time.  A  second  rule  of  constructioa 
established  by  the  authorities  Is,  that  If  the  words- 
to  be  "paid"  or  "payable'*  are  omitted,  and  the  lega- 
cies are  given  at  twenty-one.  or  If,  when.  In  case  or 
provided  the  legatees  attali)  twenty-one,  or  any 
other  future  definite  period,  these  expressions  an- 
nex the  time  to  the  subsUnce  of  the  legacy,  and. 
make  the  legatee's  right  to  It  depend  on  his  beins- 
alive  at  the  time  fixed  for  Ito  payment  Conse- 
quently.  If  the  legatee  happens  to  die  before  that 
period  arrives,  his  personal  represenUtlve  will  not 
be  entitled  to  the  legacy.  While  these  two  rules  of 
construction  seem  well  esUbllshed,  there  Is  still  an- 
other, which  is  the  all-controlling  one  and  whicli 
explains  and  llmi to  to  their  proper  application  the 
various  exceptions  and  refinement  of  distinctions 
to  be  found  In  the  cases.  It  Is  this:  the  Intention  of 
the  tesUtor,  as  appearing  from  the  whole  will, 
must  predominate  over  all  technical  words  and  ex- 
pressions." Major  V.  Major,  88  Gratt  819.  These 
rules  of  construction  are  approved  In  Sellers  v. 
Reed.  88  Va.  877, 18  S.  E.  Rep.  754.  See  also,  Jameson 
V.  Jameson,  86  Va.  61.  9  S.  E.  Rep.  48a 

Where  a  tesUtor  by  his  will,  gave  his  property, 
both  real  and  personal,  to  the  children  of  bis. 
brother  M.,  "providing  either  of  them  shall  live  to 
the  age  of  twenty-one,"  and  "if  either  of  tbem 
live  to  be  twenty-one,  it  is  my  desire  that  my  sister 
L.  and  B.'s  children  to  have  it  between  them 
equally,"  it  was  held  that  the  bequest  to  the  chil- 
dren of  M-  vested  at  the  death  of  the  tesUtor,  sul>- 
ject  to  be  divested  by  the  death  of  all  these  first 
takers  before  the  age  of  twenty-one.  Raney  v. 
Heath,  8  Pat  &  H.  906. 

E.  THE  VESTING  OF  DEVISES  IN  GENERAL. 
— "Thecourto  •  ♦  •  lean  even  more  strongly  in 
favor  of  the  vesting  of  devises  than  of  legacies. 
The  former  are  always  held  to  be  vested,  except 
esutesln  the  devise  of  which  a  condition  precedent 
is  so  clearly  expressed,  that  to  treat  them  as  vested 
would  be  to  decide  In  direct  opposition  to  the 
intention  of  the  testator.  Hence,  words  of  seem- 
ing condition,  as  *when,'  'upon,'  etc..  are,  if  possible, 
held  to  have  only  the  effect  of  postponing  the  right 
of  possession.  And  even  though  the  devise  be 
clearly  conditional,  yet  the  condition  will  he  con- 
strued, if  possible,  as  a  condition  subsequent  so  as 
to  confer  an  Immediately  vested  esUte.  subject  to 
be  divested  on  the  happening  of  the  contingency. 
Hawk.  Wills.  228.  987;  8  Mln.  Inst  867."  Sellers  v. 
Reed.  88  Va.  877, 18  S.  E.  Rep.  754. 

F.  GIFTS  OF  MIXED  FUNDS.— The  vesting  of 
gif to  of  mixed  funds  Is  governed  by  the  rules  appU- 
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cable  to  realty.    Sellers  y.  Beed.  88  Va.  377, 18  S.  £. 
Rep.  764:  Raney  ▼.  Heath,  2  Pat.  ft  H.  207. 

G.  THE  VESTING  OP  RBMAIND£RS.-A  Tested 
remainder  is  one  limited  to  a  certain  person  on  a 
certain  event,  so  as  to  possess  a  present  capacity  to 
take  effect  in  possession,  should  the  possession 
become  vacant.  2  Min.  Inst  (4th  Ed.)  806:  Wallace 
T.  Minor.  86  Va.  660,  10  S.  E.  Rep.  423:  Crews  v. 
Hatcher,  91  Va.  878,  21 S.  E.  Rep.  811:  Lantz  v.  Mas- 
sie,  90  Va.  700,  40  S.  E.  Rep.  60,  7  Va.  Law  Resr.  6S& 

A  contingent  remainder  is  a  remainder  limited 
to  an  uncertain  person,  or  on  an  uncertain  event 
or  so  limited  to  a  certain. person,  and  on  a  certain 
event  as  not  to  possess  the  present  capacity  to  take 
effect  in  possession,  should  the  possession  become 
vacant  3  Min.  Inst  (4th  Ed.)  896:  Wallace  v. 
Minor,  86  Va.  660,  10  S.  £.  Rep.  428.  See  Hinton  v. 
Mllburn.  23  W.  Va.  16& 

"Professor  Graves,  in  his  work  on  Real  Property, 
after  pointinflr  out  that  in  considering-  a  remainder, 
we  must  assume  that  it  still  exists  as  a  remainder, 
and  Judge  of  its  character  as  vested  or  contingent 
under  the  facts  a&  they  are  at  the  moment  the 
question  arises,  gives  the  following  very  clear  and 
satisfactory  definition  of  a  vested  remainder:  'A 
remainder  is  vested  when  it  is  subject  to  no  condi- 
tion precedent  and  is  always  ready,  during  its  con- 
tinuance, to  come  into  the  possession  of  a  certain 
person,  already  existing  and  ascertained,  on  the 
determination  of  the  particular  estate,  now  or  here- 
after, in  any  manner  whatsoever.*  And  adds  that 
'any  remainder  not  so  ready  is  contingent'  In  a 
note  to  this  definition,  the  learned  author  says:  *It 
will  be  observed  that  the  definition  requires  that 
the  remainderman,  at  the  time  the  question  arises, 
should  already  be  in  existence  and  ascertained: 
and  It  is  not  enough,  in  order  to  consider  the  re. 
mainder  now  vested,  that  he  will  become  ascertained 
at  the  moment  the  particular  estate  ends  and  the 
possession  becomes  vacant  Thus  there  are  cases 
where  the  same  event  that  ends  the  particular 
estate  ascertains  the  remainderman :  and  whenever 
the  possession  becomes  vacant  there  will  then  be  a 
certain  person  ready  to  take  possession:  as  In  the 
limitation,  to  A  for  the  life  of  B,  remainder  to  the 
heirs  of  B,  or  to  A  and  B  for  life,  remainder  to 
the  survivor  and  his  heirs.  Here  the  remainder  will 
vest  and  come  into  possession  eo  inttanti  on  the  death 
of  B  in  the  one  case,  or  the  survivorship  of  A  or  B 
in  the  other,  but  meanwhile  It  remains  contingent 
because,  as  yet  there  Lb  no  'determinate  person*  in 
whom  'the  estate  Lb  invariably  fixed,*  for  nemo  est 
JutTM  vivtfUU,  and  who  can  now  tell  whether  A  or  B 
will  be  the  survivor?  A  test  suggested  by  Professor 
J.  Randolph  Tucker  will  clearly  show  that  these  re- 
mainders are  contingent  viz. :  Is  the  remainderman 
a  person  to  whom  you  could  give  livery  of  seisin 
now.  if  his  estate  were  present  and  not  future  ?  How 
could  livery  be  made  to  the  heirs  of  B  while  B  Is 
living,  or  to  the  survivor  of  A  and  B  while  both  are 
alive?  •  ♦  •  For  the  reasons  above  stated, 
Fearne*8  test  of  a  vested  remainder,  viz.:  'The 
present  capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant'  is  open  to 
exception  In  omittlog  to  add,  after  'takiog  effect  In 
possession,*  the  words  'of  an  already  existing  and 
ascertained  person:'  but  the  whole  tenor  of  his  dis- 
cussion of  remainders  shows  that  this  was  intended.' 
Graves  on  Real  Property,  pp.  19(M.*'  Howbert  v. 
Can  thorn,  100  Va.  663,  42  S.  E.  Rep.  688. 

The  present  capacity  to  take  effect  in  posses- 
sion if  the  possession  were  to  become  vacant 
and  not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes 
a   vested   remainder   from   one   that   is  contln- 
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gent  8  Min.  Inst  (4th  Ed.)  896:  Crews  v.  Hatcher. 
91  Va.  878,  21  S.  E.  Rep.  811:  Lantz  v.  Maasie,  99  Va. 
700.  40  S.  E.  Rep.  60. 7  Va.  Law  Reg.  588:  Howbert  v. 
Cauthorn.  100  Va.  649.  42  S.  E.  Rep.  688:  Allison  v. 
Allison,  101  Va.  — .  44  S.  E.  Rep.  904. 

By  capacity,  as  thus  applied,  is  not  meant  simply 
that  there  is  a  person  in  «$ae  Interested  in  the  estate, 
who  has  a  natural  capacity  to  take  and  hold  the 
estate,  but  that  there  is  further  no  intervening 
circumstance,  in  the  nature  of  a  precedent  condi- 
tion, which  is  to  happen  before  such  person  can 
take.  As,  for  insUnce.  if  the  limitation  be  to  A  for 
life,  remainder  to  B.  B  has  a  capacity  to  take  this 
at  any  moment  when  A  may  die.  But  If  it  had  been 
to  A  for  life,  remainder  to  B.  after  the  death  of  J. 
S..  and  J.  S.  is  still  alive,  B  can  have  no  capacity  to 
take  tin  J.  S.  dies.  When  J.  S.  dies.  If  A  is  still  llv- 
Ing,  the  remainder  becomes  vested,  but  not  before. 
See  Howbert  v.  Cauthorn,  100  Va.  666.  *42  S.  E.  Rep. 
6H8. 

Where  the  parties  cannot  be  ascertained  until 
the  happening  of  the  event  the  remainder  is  con- 
tingent   Allison  V.  Allison,  101  Va.  -,  44  S.  E.  Rep.  904. 

Courts  always  favor  the  vesting  of  estates,  and 
therefore,  in  doubtful  cases,  lead  in  favor  of  con- 
struing language  as  creating  vested  rather  than 
contingent  remainders.  Crews  v.  Hatcher,  91  Va. 
878,  31  S.  E.  Rep.  811:  LanU  v.  Massie,  99  Va.  700.  40 
S.  E.  Rep.  60. 7  Va.  Law  Reg.  688. 

Words  of  survivorship  are  to  be  construed  as 
referring  to  the  testator*s  death,  unless  a  special 
intent  to  the  contrary  appears  upon  the  face  of 
the  will:  and  if  upon  a  fair  construction  of  the 
whole  will,  there  is  a  doubt  as  to  the  character  of 
the  remainder,  the  courts  will  hold  It  to  be  vested 
rather  than  contingent  Allison  v.  Allison,  101  Va. 
— .  44  S.  E.  Rep.  904:  Corbln  v.  Mills.  19  Gratt  472,  and 
footnote.  See  also.  Catlett  v.  Marshall.  10  Leigh  79: 
Martin  v.  Klrby.  11  Gratt  67;  Brent  v.  Washington, 
18  Gratt  636. 

The  law  prefers  vested  to  contingent  remainders, 
and  this  preference  may  properly  influence  a  court 
in  cases  of  doubtful  construction,  as  in  fixing  the 
period  to  which  words  of  survivorship  relate 
where  this  is  left  in  doubt  but  It  can  never  justify 
the  courts  in  straining  the  language  used  in  order 
to  make  the  estate  created  a  vested  rather  than  a 
contingent  remainder.  Howbert  v.  Cauthorn.  100 
Va.  649.  43  S.  E.  Rep.  668. 

A  remainder  so  limited  as  to  have  a  present 
capacity  to  take  effect  in  possession  of  a  person  in 
€$$€  and  ascertained.  Immediately  upon  the  termi- 
nation of  a  particular  estate.  Is  vested.  And  the 
fact  that  such  a  remainder  Is  so  limited  that  It  may 
be  divested,  either  In  whole  or  in  part  by  reason 
of  a  condition  subsequent  will  not  prevent  it  from 
being  a  vested  remainder.  Lantz  v.  Massie,  99  Va. 
709.  40  S.  E.  Rep.  60.  7  Va.  Law  Reg.  688. 

Where  there  is  a  contingent  remainder  in  fee 
simple,  with  an  alternative  remainder  limited  as 
a  substitute,  the  latter  Is  necessarily  contingent 
Allison  V.  Allison.  101  Va.  — ,  44  S.  E.  Rep.  904. 

Instances  of  Remainders  Held  to  Be  Vested.— A 
testator  bequeathed  slaves  to  his  sister  for  life, 
remainder  to  her  seven  children:  then  bequeathed 
bank  stock  to  his  sister  for  life,  without  further 
disposition;  and  then  directed  that  all  money  he 
might  have  at  his  death  be  put  out  at  interest  and 
the  interest  applied  to  the  education  of  his  sister's 
three  younger  children,  the  principal,  at  his  sister's 
death,  to  be  divided  among  all  her  seven  children, 
and  he  bequeathed  the  residuum  of  his  estate  to 
one  of  the  said  children.  Held^  that  each  of  the 
seven  children  took  a  vested  interest  In  his  share 
of  the  principal  of  the  money,  so  that  in  case  of 
his  death  before  his  mother,  his  share  devolved  on 
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his  personal  representative.    Rowlett  v.  Rowlett. 
BI/eiffta21. 

A  testator  bequeathed  slaves  to  his  wife  for  life, 
remainder  to  be  eqaally  divided  amonsr  his  seven 
children  and  their  heirs,  to  them  and  their  heirs 
forever.  One  of  testator's  children,  who  at  the  time 
of  his  death  was  a  married  woman,  died  before 
the  widow,  legatee  for  life,  leaving  a  hasband 
and  children  surviving  her.  Held,  that  this  dang'h- 
ter  took  a  vested  remainder  in  her  seventh  part 
of  the  slaves,  which  at  her  death  devolved  to  her 
husband,  not  to  her  children.  Wade  v.  Boxley, 
5  LeifiTh  442. 

A  testator,  after  bequeathing  the  residuum  of  his 
estate  to  his  wife  duringr  life  or  widowhood,  pro- 
vided, that  the  whole  of  his  personal  estate,  at  the 
death  of  his  wife,  should  be  equally  divided  amonir 
his  surviving  children  thereinafter  named  (nam- 
ing five),  and  that  in  case  his  wife  should  then  be 
with  child,  such  child  should  have  an  equal  portion 
of  his  personal  estate  with  the  rest  of  his  children 
before  named.  Held,  that  the  word  "surviviuff" 
referred  to  the  death  of  the  testator,  not  that  of  the 
tenant  for  life,  and  so  children  of  the  testator  who 
survived  him,  but  did  not  survive  the  tenant  for 
life,  took  vested  interests  in  remainder.  Hansford 
V.  Elliott,  0  LeiflTh  79.  • 

Where  a  testator  srave  all  his  estate,  real  and  per- 
sonal, to  his  wife  durinff  her  widowhood,  and  di- 
rected that  at  her  death  all  his  estate  should  be  sold 
and  equally  divided  amonir  all  his  survivinsr  cbil- 
drenor  their  heirs,  it  was  ^  held  that  the  children 
livluff  at  the  death  of  the  'testator  took  a  vested 
interest  in  the  estate.  Martin  v.  Kirby,  11  Qratt 
67. 

A  testator  bequeathed  a  sum  of  money  to  his  son 
in  trust  to  apply  the  interest  and  profits  towards 
the  support  of  his  daughter  A.,  to  her  sole  and  sepa- 
rate benefit,  free  from  the  debts,  etc.,  of  her  hus- 
band, dnrlnff  her  natural  life,  and  after  her  death 
to  divide  the  principal  equally  annong  her  children 
and  their  representatives,  according  to  the  statute 
of  distributions.  Held,  that  the  children  of  A.  took 
vested  interests  in  the  remainder  on  the  death  of 
the  testator,  subject  to  be  divested  on  their  dyin?  in 
the  lifetime  of  A.  Brent  v.  Washinsrton,  18  Gratt 
620. 

After  makinsr  a  bequest  to  his  daughter  for  life  and 
at  her  death  to  her  children  a  testator  in  his  will  pro- 
vided :  "In  case  of  the  death  of  any  child  of  my  said 
daughter  (bom,  or  to  be  born),  unmarried  under 
the  are  of  twenty -one  years,  and  not  leavinsr  issue 
the  share  or  shares  of  property  and  estate  cominsr 
to  such  child  under  this  clause  of  my  will,  shall 
immediately  vest  in,  and  belonsr  to  his  or  her  sur- 
vivlnflT  brothers  and  sisters  and  the]r  lineal  descend- 
ants, share  and  share  alike,  the  descendants  of  any 
deceased  child  takiaff  such  child's  share."  A  child 
of  the  daughter,  over  twenty-one  years  of  afire  at 
death  of  the  testator,  after  his  death  married  the 
and  died  in  the  lifetime  of  her  mother,  nothavinfir 
had  a  child.  Held,  that  the  lesracy  vested  in  the  child 
at  the  death  of  the  testator,  and  did  not  divest  upon 
her  death  without  issue,  but  passed  to  her  husband 
as  her  administrator.  Corbin  v.  Mills,  19  Qratt  438. 
Where  a  testator,  dylnir  in  1884,  limited  to  his 
daufirhter  an  estate  for  life,  with  remainder  to  her 
Issue  in  fee,  and  in  default  of  issue,  with  limitation 
over  to  his  own  heirs,  it  was  held  that  the  limitation 
over  to  his  own  heirs  referred  to  those  who  were 
the  heirs  of  the  testator  at  the  time  of  his  death, 
and  not  to  those  who  mifirht  be  his  heirs  at  the  time 
of  his  dausrhter's  death;  and  that  the  daufirhter 
took  a  fee  simple  estate  in  the  lands,  which  was 
determinable  by  her  havinsr  issue  at  her  death,  and 
which  became   absolute  upon  her  death  without  | 


issue.    Stokes  v.  Van  Wyck,  88  Va.  724,  8  S.  E.  Rep. 
887. 

After  devising  certain  real  estate  to  his  wife 
for  life,  the  testator  then  provided  that  after  her 
death  the  property  should  be  sold,  and  the  proceed» 
equally  divided  amonfir  his  surviviuflr  brothers  and. 
sisters  and  the  children  of  such  as  mifirht  be  dead» 
share  and  share  alike.  Held,  that  the  remainder 
to  the  brothers  and  sisters  vested  on  the  death  of 
the  testator.  Stone  v.  Lewis.  84  Va.  474.  5  S.  £.  Rep. 
282. 

A  will  provided  that,  after  paying  testator's  debtSr 
all  his  real  and  personal  estate  should  firo  to  his 
wife,  for  life,  and,  on  her  death,  the  real  estate 
should  be  equally  divided  amonfir  his  three  brothers, 
"or  their  heirs,  if  llviufir:"  but  if  either  of  the 
brothers  should  die  "without  heirs,  before  the  divi- 
sion of  the  estate,  the  property  should  go  to  those 
living,  or  their  heirs."  Held,  that  at  testator's 
death,  the  brothers  each  took  a  vested  remainder., 
in  fe%  simple,  in  an  undivided  third  of  the  real 
estate,  defeasible  only  by  death  without  issue  before 
the  termination  of  the  life  estate,  in  which  etent 
the  property  was  to  pass  to  the  survivors.  Glsh  ▼. 
Moomaw,  89  Va.  845.  15  S.  £.  Rep.  808. 

A  testator  in  his  will  said :  *'I  loan  to  my  wife  alt 
my  estate  not  heretofore  disposed  of,  during  her 
natural  life,  and  after  her  death  I  wish  that  estate 
sold  aud  the  proceeds  equally  divided  between  my 
four  above-named  children,  or  their  lawful  helr» 
begotten  of  their  bodies."  Held,  that  the  firift  to  the 
children  vested  immediately,  so  that  an  assifim* 
ment  by  one  of  them  during  the  widow's  life  was 
valid.  Chapman  v.  Chapman,  90  Va.  409,  18  S.  E» 
Rep.  918. 

A  bequest  in  terms,  **l  arlve  and  bequeath  to  S.. 
the  Interest  that  may  accrue  on  oue-fourth  part  or 
my  money,  bonds,  and  securities  that  I  may  die  po8> 
sessed  of,  during  the  period  of  her  natural  life,  and 
at  her  death  I  srive  and  bequeath  this  one-fourtlk 
part  of  my  money,  bonds,  and  securities,  from  whiclk 
the  said  S.  is  to  derive  the  accruing  interest  for  her 
life,  to  the  children  ofS.,  to  be  equally  divided.**' 
gives  to  S.  an  estate  for  her  life,  and  to  her  children 
living  at  the  death  of  the  testatrix  vested  remain- 
ders in  the  principal,  share  and  share  alike:  the 
share  of  any  child  dying  during  the  lifetime  of  S. 
to  pass  to  its  personal  representatives.  Stanley  t. 
Stanley,  92  Va.  584. 24  S.  E.  Rep.  229. 

A  devise  to  a  son  "during  his  natural  life,  and  at 
his  death  to  his  children,"  creates  a  vested  remain- 
der in  each  of  the  children,  and  is  unaffected  by  a 
subsequent  clause  of  the  will  devising  the  estate- 
over  in  the  event  of  tbe  death  of  the  son  without 
lineal  descendants  living  at  his  death,  the  son  hav- 
ing left  such  descendants.  Waring  v.  Waring,  99" 
Va.  041.  32  S.  E.  Rep.  15a 

Remainders  under  a  will  providing  that  at  the 
death  of  the  life  tenants  the  portion  which  each 
receives  under  the  will  shall  pass  and  belong  abso- 
lutely to  their  respective  children,  vest  at  the  death 
of  the  testator.  McOomb  v.  McComb,  96  Va.  779.  SS* 
S.  E.  Rep.  453.  5  Va.  Law  Reg.  4a 

A  testator  devised  personalty  to  his  daughter  for 
life,  providing  that  on  her  death  it  should  "'pass 
and  belong  absolutely  to  (her  children),  and  to^ 
their  respective  children,  and  to  the  descendants 
or  descendant  of  any  that  may  have  died  leaving 
issue;  such  to  take  what  its  deceased  parent  would 
have  taken,  if  alive."  Held,  that  the  remainder 
vested  at  the  testator's  death.  McComb  v.  McComb, 
96  Va.  779,  82  S.  E.  Rep.  458. 

A  devise  to  testator's  wife  for  life,  "and  then  to* 
be  divided  among  my  children  or  otherwise  as  she 
may  deem  best"  creates  a  vested  remainder  In  the 
children  living  at  the  testator's  death,  anaffecte<t 
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by  the  power  of  appointment  LantzT.  Massie,  99 
Va.  709.  40  S.  E.  Rep.  5a  7  Va.  Law  Rear.  638. 

A  will  provided,  in  tbe  flfth  clause,  tbat  a  certain 
son's  share  should  be  held  in  trust  for  the  benefit 
of  the  son  and  his  wife  and  children:  the  purpose 
beinir  to  provide  a  home  for  the  family  during  the 
life  of  the  son  and  his  wife,  "and  the  survivor  of 
them,  and  at  the  death  of  the  survivor  to  divide  the 
trust  fund  amouff  their  descendants  by  stocks." 
Larffe  discretion  was  ffiven  the  trustees  as  to  the 
investment  of  the  fund.  Held,  that  the  children  of 
the  son  took  a  vested  remainder  in  the  estate  de^ 
vised  by  the  fifth  clause  at  the  testator's  death; 
the  omission  of  the  word  "children"  before  "de- 
scendants" In  the  fifth  clause,  and  the  provision 
for  distribution  "at  the  death  of  the  last  survivor," 
and  the  discretion  criven  the  executors  in  resrard  to 
investinflr  the  fund,  not  overcoming  the  presump- 
tion of  vested  estates.  Neilson  v.  Brett.  99  Va.  078, 
40  S.  E.  Rep.  82. 

InstancM  of  RemalBd^n  Held  to  B«  ContlBgent^A 
devise  to  A  for  life  and  at  his  death  in  fee  simple 
to  his  eldest  son  then  living,  where  A  has  no  son  at 
the  death  of  the  testator  but  a  son  is  afterwards 
born  to  him,  creates  a  contingent  remainder  in  fee 
in  the  son  dependent  on  his  beinsr  alive  at  the 
death  of  A.  Baylor  v.  Dejamette.  18  Oratt  158. 
See  Hinton  v.  Mllbum,  28  W.  Va.  166:  Woodward 
V.  Woodward,  28  W.  Va.  900. 

A  testator  devises  his  whole  estate  to  his  wife  for 
life,  remainder  to  three  nephews,  with  a  "condition 
annexed'*  to  the  estates  of  the  remaindermen  "that 
they  are  to  contribute  equally  to  raise  the  sum  of 
$1000  for  Thomas  P.  Harrison,  to  be  paid  him  at  the 
death"  of  the  widow.  He  also  grives  him  a  horse, 
bridle  and  saddle,  to  be  received  as  soon  as  he  com- 
pletes his  education:  and  a  watch  to  be  received  at 
the  death  of  the  testator.  The  will  then  proceeds, 
"but  should  he  die  before  he  receives  any  or  all  of 
the  legacies  herein  given  him,  then  such  as  he  may 
not  have  received,"  are  to  ffo  to  his  sister.  Held, 
the  lecracy  of  81000  is  contingent  upon  Harrison's 
surviving  the  widow,  on  failure  of  which  it  belongs 
to  his  sister.  It  is  not,  therefore,  payable,  nor  any 
part  of  it,  until  the  widow's  death,  though  she  re- 
nounces the  will,  and  the  remaindermen  receive  a 
portion  of  their  shares  of  the  estate.  Poythress  v. 
Harrison,  1  Pat  &  H.  197. 

Where  a  testator  bequeaths  the  residuum  of  his 
estate  to  his  daughter  for  her  life,  and  at  her  death 
to  be  equally  divided  among  her  children,  should 
any  survive  her,  and  if  she  should  die  without  issue, 
or  if  her  surviving  child  or  children  should  die  be- 
fore becoming  of  age,  then  the  property  to  go  to 
the  heirs  of  the  testator  according  to  the  laws  of 
Virginia,  the  bequest  creates  a  contingent  re- 
mainder in  the  children,  for.  until  the  death  of  the 
daughter,  it  cannot  be  ascertained  which  of  her 
children  will  survive  her,  and  attain  the  age  of 
twenty-one  years.  Allison  v.  Allison,  101  Va.  — ,  44  S. 
E.  Rep.  904.  See  Howbert  v.  Cauthorn,  100  Va.  049,  42 
S.  E.  Rep.  688. 

H.  EXECUTORY  DEVISES.— An  executory  devise 
or  bequest  over  to  the  testator's  children  will  always 
be  held  to  refer  to  those  living  at  his  death,  unless 
there  is  a  clear  indication  in  the  will  that  some 
other  period  is  intended.  Stone  v.  Nicholson,  27 
Gratt  1,  and  foot-note, 

"For  a  long  time  executory  devises,  which  arose 
after  the  statutes  of  uses  and  of  wills  dispensing 
with  the  ceremony  of  livery  of  seisin,  appear  to 
have  been  little  understood :  but  the  law  concerning 
them  is  now  well  settled.  They  are  not  mere 
possibilities,  but  substantial  interests,  and  In  re- 
spect to  their  transmissibility,  they  stand  on  the 
same  footing  with  contingent  remainders.    On  this 


point  the  authorities  are  agreed,  and  an  examina- 
tion of  the  cases  will  show  that  no  doubt  respecting 
it  has  been  entertained  within  the  last  century. 
*An  executory  interest'  says  Fearne,  'whether  in 
real  or  personal  estate,  is  transmissible  to  the 
representative  of  the  devisee,  when  such  devisee 
dies  before  the  contingency  happens:  and  if  not 
before  disposed  of,  will  vest  in  such  representative 
when  the  contingency  happens.'  Fearne  on  Rem. 
44.  Undoubtedly,  if  the  limitation  over  is  to  chil- 
dren who  shall  attain  a  certain  age.  or  survive  a 
given  period  or  event  the  effect  of  the  death  of  any 
child  pending  the  contingency,  will  be  to  strike  the 
name  of  such  deceased  child  out  of  the  class  of 
presumptive  objects.  'But  where,'  says  Jarman. 
'the  contingency  on  which  the  vesting  depends  is  a 
collateral  event  irrespective  of  attainment  to  a 
given  age  and  surviving  a  given  period,  the 
death  of  any  child  pending  the  contingency 
works  no  such  exclusion:  but  simply  sub- 
stitutes and  lets  in  the  legatee's  represenutive 
for  himself.'  1  Jarman  on  Wills.  861.  See  also,  1 
Liom.  Ex'ors,  marg.  p.  819;  4  Kent's  Comm.  261-284:  8 
liom.  Dig.  894:  2  Min.  Inst  889."  Medley  v.  Medley, 
81  Va.  266. 

A  testator  devised  property  to  each  of  his  five 
sons,  providing  that  if  any  of  them  should  die 
without  issije  living  at  his  death,  the  property 
devised  to  such  child  should  be  divided  equally 
among  the  survivors  or  their  representatives. 
Held,  that  the  limitation  over  was  to  the  children 
who  should  survive  the  first  taker  and  not  to  those 
who  should  survive  the  testator.  Dickinson  v. 
Hoomes,  1  Oratt  802. 

What  was  a  contingent  remainder  before  the  act 
of  1776,  was  not  by  that  statute  turned  into  aa 
executory  devise.    Carter  v.  Tyler,  1  Call  165. 

Where  an  executory  devise  or  bequest  is  made  to 
the  children  or  other  descendants  of  the  children 
of  the  tesutor  who  shall  be  living  at  the  death  of 
the  last  survivor  of  the  testator's  children,  such 
devise  orbequest  cannot  be  deemed  to  have  failed 
as  to  unborn  children  of  the  surviving  child  until 
her  death,  although  she  has  passed  the  age  of 
child  bearing.  For  the  possibility  of  issue  is.  In 
contemplation  of  law,  only  extinguished  with 
life.    Carney  v.  Kain.  40  W.  Va.  758.  28  S.  E.  Rep.  650. 

XVIIl.  PBRPBTUITIBS. 

No  future  limitation,  whether  executory  or  by 
way  of  remainder,  is  good  unless  it  be  so  limited 
that  It  must  necessarily  vest,  if  at  all,  within  the 
period  of  a  life  or  lives  In  being,  and  the  utmost 
period  of  gestation  (reckoned  in  Virginia  at  ten 
months,  Va.  Code  1887,  sec.  2555),  and  twenty-one 
years  thereafter,  the  period  of  gestation  being 
allowed  only  where  it  is  an  element  2  Mln.  Inst 
(4th  Ed.)  488:  Peggy  v.  Legg,  6Munf.  229:  Woodruff 
V.  Pleasants,  81  Va.  87:  Whelan  v.  Reilly,  5  W.  Va. 
856.    See  Pleasants  v.  Pleasants,  8  Call  319. 

Two  contingent  fees  by  way  of  remainder  may 
be  limited  as  substitutes  or  alternatives  one  for  the 
other,  the  latter  to  take  effect  in  case  the  prior  one 
fails  to  vest  in  interest,  and  is  immediately  avoided 
upon  the  first  so  vesting,  it  being  limited- to  vest  in 
interest  within  a  life  or  lives  in  being  and  twenty- 
one  years  and  ten  months  thereafter.  3  Min.  Inst 
(4th  Ed.)  895;  Cooper  v.  Hepburn,  15  Oratt  551,  560: 
Walker  v.  Lewis,  90  Va.  578, 19  S.  E.  Rep.  258. 

The  creation  of  a  trust  does  not  violate  the  rule 
against  perpetuities,  when  it  must  end  within  a  life 
or  lives  in  being,  and  twenty-one  years  and  ten 
months  thereafter.  Otterback  v.  Bohrer,  87  Va.  548, 
12  S.  E.  Rep.  1018. 

The  doctrine  of  perpetuities  applicable  to  bequests 
of  personal  chattels,  does  not  apply  to  bequests  of 
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freedom  to  a  slave.    Wood  v. 

88S.    See  Pleasants  v.  Pleasants,  2  Gall  819. 

For  tbe  purpose  of  determlnlnsr  question  of  re- 
moteness men  and  women  are  deemed  capable  of 
havlnff  issue  as  lontr  as  they  live.  Carney  y.  Kain, 
40  W.  Va.  758,  23  S.  E.  Rep.  660. 

XIX.    LiniTATIONS  OVER    UPON  A    FAILURB  OF 
HBIR,  OR  HBIR5  OP  THB  BODY,  OR  ISSUE.  ETC. 

This  subject  is  discussed  at  length  in  a  learned 
article  by  Prof.  C.  A.  Graves  In  4  Va.  Law  Rear.  pp. 
6»-Ml.  See  also,  4  Va.  Law  Resr.  pp.  804-612;  5  Va. 
Law  Reg.  pp.  67-91. 

At  Common  Law.—'lt  Is  very  clear  that  any  limi- 
Ution,  which  is  only  to  Uke  effect  upon  a  failure  of 
one's  heirs,  or  heirs  of  the  body,  or  issue,  or  de- 
scendants, etc..  at  any  period  whatsoever,  may,  in 
the  event,  be  postponed  beyond  the  prescribed  term 
of  a  life  or  lives  in  beluff,  and  twenty-one  years  and 
a  few  months,  and  will,  therefore,  be  void  for  re- 
moteness. Thus,  where  lands  are  arlven  by  will  or 
rrant  to  A  and  his  heirs,  and  upon  the  failure  of 
his  heirs,  to  Z  in  fee,  one  has  no  difficulty  in  per- 
ceiving that  the  limitation  to  Z  is  inconsistent  with 
the  rule  asrainst  perpetuities,  and  is  invalid.  The 
mind  easily  accepts  the  same  conclusion  where  the 
limitation  to  Z  is  to  take  effect  upon  the  failure  of 
the  heirs  of  A's  body,  or  of  A's  issue,  or  of  A's  de- 
scendants, since  any  of  those  events  may.  in  the 
course  of  nature,  be  postponed  for  many  trenera- 
tlons,  or  may  never  occur  at  all.  But  when  the 
limitation  is  to  A  and  his  heirs,  and  if  A  die  without 
heirs,  then  to  Z  in  fee,  it  is  not  so  plain  that  an 
indefinite  failure  of  heirs  is  contemplated.  On  the 
contrary,  one  would  think  it  the  more  legitimate 
construction  (Mr.  Harffrave  calls  it  the  vulvar,  in 
contradistinction  to  the  technical  construction), 
that  the  limitation  over  to  Z  was  to  occur,  in  case  A 
had  no  heirs  at  the  time  of  his  death:  In  which 
event  it  would  be  ffood,  and  would  take  effect  in 
possession  in  case  it  turned  out  that  A  did  have  no 
heirs  at  his  decease.  But  these  and  similar  phrases 
(«.  0.  'If  he  die  without  heirs,*  or  'without  heirs  of 
his  body,'  or  'without  issue.'  or  'without  descend- 
ants:' or  'upon  his  dyinsr  without  heirs,*  etc.:  or 
'leaviuff  no  heirs,'  etc.)  have  louflr  been  settled  (un- 
less there  be  other  words  of  qualification)  to  refer 
to  a  sreneral  and  indefinite  failure  of  heirs,  etc.,  at 
any  future  time.  So  that  every  executory  limita- 
tion, limited  to  take  effect  on  such  words,  is  at  com- 
mon law  void.  Nor  Is  it  material  In  such  cases  how 
the  fact  actually  turns  out  The  possibility  that  the 
event  may,  In  point  of  time,  exceed  the  limits  al- 
lowed, vitiates  the  limitation  ab  itUtio;  and  also, 
defeats  all  the  limitations  that  may  succeed  It 
althoufirh  not  themselves  too  remote.  (Beauclerk 
V.  Dormer,  2  Atk.  808;  Harffr.  Law  Tr.  619;  2  Th.  Ca 
Lit  046.  n.  (C);  3  Lom.  Dig.  410;  Doe  v.  Fonnereau,  3 
Dousrl.  487;  Thomson  v.  Griffith.  1  Lelffh  821;  Riddlck 
V.  Ck>hoon,  4  Rand.  647;  Bells  v.  Gillespie,  5  Rand. 
276;  Broaddus V.Turner. 6 Rand.  308;  Calllsv.  Kemp, 
llGratt  86;  Tlnsley  v.  Jones,!l3Gratt289;  Stone  v. 
Nicholson,  27  Gratt  8.)"    2  Min.  Inst  (4th  Ed.)  489. 

"The  generality  of  the  words  heir$,  or  hHra  of 
the  body,  etc.,  may  be  restrained  to  the  period 
prescribed,  by  any  other  words  sufficient  for  the 
purpose,  and  then  the  devise  over  will  be  srood. 
Thus,  if  the  limitation  were  to  A  in  fee-simple,  but 
if  he  die  without  heirs  livina  at  his  death  (or  leaving 
no  heirs  behind  him)  to  Z  In  fee,  the  failure  of  heirs 
would  be  tied  up  and  restricted  to  the  death  of 
A,  and  so  the  limitation  to  Z  would  be  good.  But 
the  word  lend  applied  to  the  first  taker,  or  a  direc- 
tion that  the  estate  limited  over  upon  the  failure 
of  Issue  of  the  first  taker,  shall.  In  the  event  of 
his  leavlnff  Issue,  be   distributable  to   such  issue 
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Humphreys,  18  Gratt  as  he  may  think  fit  will  not  confine  the  failure  of 
issue  within  the  prescribed  limits,  and  conse- 
Quently  will  not  save  the  subsequent  limitation 
from  beinsr  too  remote,  and,  therefore,  void.  (8 
Lom.  Digr.  410-'ll:  Porter  v.  Bradley,  8  T.  R.  148; 
Roe  V.  Jeffery,  7  T.  R.  680;  Williamson  v.  Ledbetter, 
2  Munf.  621;  Ball  v.  Payne,  6  Rand.  78;  Deane  v. 
Hansford,  9  Leiffh  288:  Callis  v.  Kemp,  11  Gratt 
86.)"    2  Min.  Inst  (4th  £d.)  440. 

A  failure  of  issue  Is  called  definite  when  it  Is  to 
take  effect  by  the  terms  of  the  limitation  at  some 
cerUin  time;  It  Is  called  Indefinite  when  it  may 
occur  at  any  time  in  the  future.  At  common  law 
the  presumption  is  in  favor  of  an  indefinite  failure, 
when  a  limitation  over  is  to  take  effect  on  death 
without  issue.  See  article  by  Prof.  Graves  on 
"Executory  Interests,"  4  Va.  Law  Resr.  p.  647. 

A  limitation  over  upon  a  failure  of  issue  at  tbe 
death  of  the  person  or  persons  bj  whose  life  or 
lives  the  period  is  measured,  or  occurring  within 
twenty-one  years  thereafter.  Is  definite  and  valid. 
22  Am.  &  Euff.  Enc.  Law  (2d  Ed.)  710:  RoyaU  ▼. 
Eppes,  2Munf.  479;  Greshams  v.  Gresham,  6  Munf . 
187.    See  James  v.  Mc Williams.  6  Munf.  801. 

Thus  upon  a  devise  to  A.  and  his  heirs,  and  if  A. 
die  without  issue  living  at  his  death,  remainder 
to  B.  and  his  heirs.  A.  takes  a  fee  simple,  and  B. 
has  a  fee,  ffood  by  way  of  executory  devise,  not 
too  remote  because  of  the  definite  failure  of  issue. 
Burfoot  V.  Burfoots,  8  Leisrh  119. 

And  where  slaves  were  bequeathed  to  W.  and 
his  heirs  forever,  but  if  he  die  without  issue  to  C. 
it  was  held  that  the  limitation  to  C.  was  rood,  and 
not  too  remote.    Dunn  v.  Bray,  1  Call  888. 

But  a  limitation  over  upon  an  indefinite  failure 
of  issue  is  too  remote  and  void.  22  Am.  &  Eng-.  Enc. 
Law  (2d  Ed.)  710;  Lynch  v.  Hill.  6  Munf.  114. 

Every  part  of  a  will  may  be  looked  to  to  ascer- 
tain the  Intention  of  the  testator  in  a  particular 
devise,  and  thus  to  limit  the  phrase  "dyinsr  without 
issue"  to  "a  dyiuff  without  Issue  llvlnff  at  the  death 
of  the  devisee."    Lucas  v.  Duffleld,  6  Gratt  466^ 

"It  has  been  lonff  settled  that  words  (occurring 
in  a  will  which  took  effect  before  the  revision  of 
1819)  referrlnflr  to  the  death  of  a  person  without 
Issue,  whether  the  terms  be  'if  he  die  without 
issue,'  or  'if  he  die  before  he  has  any  issue'  or  'for 
want  or  in  default  of  issue.'  unexplained  by  the 
context  and  whether  applied  to  real  or  personal 
estate,  are  construed  to  import  a  general  indefi- 
nite failure  of  issue."    Tlnsley  v.  Jones.  18  Gratt 


A  testator  "lent  to  his  granddauffhter,  A.  S.  P..  a 
negro  woman,  and  one  bed  and  furniture,  for  her, 
her  heirs,  executors  and  administrators  forever, 
but  if  she  should  die  without  lawful  heir  of  her 
body,  then  to  return  to  his  son.  and  his  heirs  for- 
ever." This  limitation  over  was  adjudged  to  be 
upon  an  Indefinite  failure  of  issue,  and  therefore 
void.    Williamson  v.  Ledbetter,  2  Munf.  621. 

A  testator  gave  to  his  son  William  a  tract  of  land, 
"during  his  natural  life,  and  then  to  his  heirs  law- 
fully begotten  of  his  body,  that  is  bom  at  the  time 
of  his  death,  or  nine  calendar  months  thereafter: 
and.  for  want  of  such  heirs  then  to  his  son  Isaac's 
two  sons,  Jacob  and  George;  one  of  them  to  set  a 
price  on  the  whole  of  it  and  give  or  receive  one-half 
of  that  sum  from  the  other."  ffeld,  that  this  was  a 
good  limitation  by  way  of  contingent  remainder  to 
Jacob  and  George.    Warners  v.  Mason,  6  Munf.  243. 

A  testator  having  realty  of  his  own  inheritance, 
and  personalty,  part  acquired  In  his  own  right  and 
part  in  right  of  his  wife,  devised  all  his  worldly 
estate  In  the  following  manner:  All  the  profits  of 
my  estate,  after  providing  genteel  support  for  my 
wife  and  daughter,  to  be  applied  to  my  debts;  and 
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after  my  debts  are  paid,  I  wish  my  estate  to  be  kept 
together  for  the  mutual  benefit  of  my  wife  and 
daaghter.  till  my  daofirbter  attain  fall  ave  or  marry, 
or  my  wife  wish  a  division  or  marry.  After  which, 
I  wish  my  estate  divided  in  the  following  manner: 
I  leave  my  wife  one-half  the  land  I  live  on.  and  one- 
half  of  my  estate  durinff  her  life.  If  my  wife  die 
without  any  more  issue,  the  whole  of  my  estate  to 
revert  to  my  daughter;  and  If  my  dang-hter  die 
without  issue,  the  whole  of  my  estate  to  revert  to 
my  wife:  and  if  they  both  die  without  Issue,  then 
that  part  of  my  estate  which  came  by  my  wife  to 
revert  to  her  brothers  and  sisters  that  may  be  then 
living,  and  the  balance  of  my  estate  to  revert  to  my 
brother  J.  or  to  his  heirs.  If  any,  if  none  to  be  equally 
divided  between  my  two  half-brothers.  If  my  wife 
marry  and  again  have  issue,  I  wish  her  to  have  the 
whole  the  property  that  came  by  her.  Held,  that 
'  the  daughter  took  an  Implied  estate  tail  In  the 
moiety  of  the  land  devised  to  her;  and  the  wife 
took  an  implied  estate  tail  In  the  moiety  devised  to 
her  expressly  for  life;  each  of  which  estates  was 
converted  into  a  fee  simple,  by  force  of  the  statute 
abolishing  estates  tall;  consequently,  the  executory 
limitations  were  contingent  remainders  and  barred 
by  the  statute.    Jlggetts  v.  Davis,  1  Leigh  808. 

A  testator  by  his  will  lent  slaves  and  their  in- 
crease to  his  grandson  and  his  heirs  of  his  body, 
and  if  he  should  die  without  a  lawful  heir,  then  he 
bequeathed  them  to  the  children  of  his  dauffirhter. 
jffsld,  that  this  was  an  executory  limitation  after  an 
Indefinite  failure  of  issue  of  the  grandson  and 
therefore  void;  and  the  slaves  vested  in  the  grand- 
son in  absolute  property.  Deane  v.  Hansford,  9 
tieigh  S53. 

A  testator  in  his  will  provided:  I  lend  to  my 
daughter  Lucy,  my  negro  woman  Sidney  and  her 
child  Sarah,  and  a  negro  boy  named  John,  to  her 
during  her  natural  life,  and  to  her  heirs  lawfully 
begotten  of  her  body.  And  should  my  said  daughter 
or  her  husband  dispose  of,  convey  out  of  the  way, 
conceal  or  attempt  to  alienate  the  negroes  afore- 
said. I  do  hereby  declare  her  title  to  cease,  and 
direct  my  executors  to  take  them  Into  possession. 
And  in  such  case,  after  her  decease,  they  and  their 
increase  to  be  divided  among  her  children,  if  any 
living,  otherwise  to  be  divided  among  my  children, 
J.,  £..  P..  and  C.  and  their  heirs.  Held,  that  the 
daughter  Lacy  had  but  a  life  estate  in  the  slaves; 
and  her  children  took  in  remainder  as  purchasers 
nnder  the  wllL    Pryor  v.  Duncan,  6  Gratt.  27. 

Prior  to  1819,  a  testator  devised  to  his  three  daugh- 
ters by  name  his  estate  "both  real  and  personal," 
"to  them  and  their  heirs  lawfully  begotten  of  their 
bodies.**  "And  in  case  either  of  my  daughters 
should  die  without  heir  or  heirs  as  above  mentioned, 
the  surviving  ones  to  enjoy  their  equal  part" 
Ifeld,  that  this  was  an  esUte  Ull,  which  by  the 
statute  was  converted  into  a  fee,  and  that  the  limi- 
tation over  was  after  an  indefinite  failure  of  Issue, 
and  void.    Nowlin  v.  Winfree,  8  Qratt  84«. 

In  1799  a  tesutor  devised  a  tract  of  land  to  his  son 
during  his  natural  life  and  if  he  should  die  without 
lawful  issue,  he  gave  the  land  to  his  grandson  and 
Ills  heirs  forever:  and  it  was  further  provided  that 
if  the  son  should  leave  lawful  issue,  he  might  dis- 
pose of  the  land  to  such  of  his  Issue  as  he  might 
chink  fit  Held,  that  the  son  took  an  estate  Uil  In 
the  land,  which  by  the  statute  was  converted  into  a 
fee.  Callis  v.  Kemp,  II  Gratt  78.  See  foot'not€  to 
this  case. 

A  testator  gave  his  estate  to  his  wife  during  her 
life,  and  at  her  death  It  was  to  be  divided  equally 
among  all  his  children,  and  the  shares  of  his  two 
daughters  were  to  be  held  by  them  during  their 
natural  lives  and  no  longer,  and  then  to  be  equally 


divided  among  their  heirs  lawfully  begotten.  It 
was  held  that  the  words  "heirs  lawfully  to  be  begot- 
ten,** were  words  of  limitation  and  the  daughters 
took  the  whole  Interest  in  their  shares  of  the  estate. 
Mocare  v.  Brooks,  12  Gratt  185. 

A  testator  died  in  1807  and  by  his  will  gave  a  tract 
of  land  to  each  of  bis  sons  J.  and  F.  He  then  said: 
"It  Is  my  will  if  my  said  son  J.  die  without  issue, 
and  the  property  heretofore  given  him  shall  go  to 
his  brother  F.,  who  in  that  case  will  lose  the  land 
heretofore  given  him.  It  being  my  will  and  desire 
then  and  in  that  case,  and  in  the  happening  of  the 
event  of  my  son  J.*s  death,  that  the  land  near  W. 
which  would  otherwise  be  F.*s  share,  be  sold  and 
the  money  equally  divided  between  my  surviving 
children.'*  J.  died  without  issue.  Held,  that  J.  took 
an  estate  taU  in  the  land  devised  to  him,  which  was 
converted  by  the  statute  into  a  fee  simple,  and  that 
the  Umitation  over  to  F.  was  void.  Tinsley  v.  Jones, 
18  Gratt  889. 

Uiid«r  the  SUtnte.— By  sutute  taking  effect  Jan- 
uary 1, 1880,  the  old  common-law  presumption  of  an 
indefinite  failure  of  issue  was  altered  in  Virginia, 
and  the  presumption  of  a  definite  failure  was  made 
to  take  Its  place.  The  language  of  this  most  impor- 
tant statute  is  as  follows :  "Every  limitation  In  any 
deed  or  will  contingent  upon  the  dying  of  any  per- 
son without  heirs,  or  heirs  of  the  body,  or  Is- 
sue, or  issue  of  the  body,  or  children,  or  off- 
spring, or  descendant  or  other  relative,  shall 
be  construed  a  limiution,  to  take  effect  when 
such  person  shall  die  not  having  such  heir,  or 
issue,  or  child,  or  offspring,  or  descendant,  or  other 
relative,  as  the  case  may  be,  living  at  the  time  of 
his  death,  or  bom  to  him  within  ten  months  there- 
after, unless  the  intention  of  such  limitation  be 
otherwise  plainly  declared  on  the  face  of  the  deed 
or  will  creating  it**  See  1  Rev.  Code  (1819),  ch.  99,  f 
26;  Va.  Code  1887.  S  2482;  W.  Va.  Code  1899,  ch.  71,  f 
10,  p.  680i 

A  testator  who  died  in  1866,  leaving  a  will  bearing 
date  November  88, 1866,  devised  a  tract  of  land  to 
his  son  Samuel  during  his  natural  life;  but  If  he 
die  without  issue,  then  over  to  the  brothers  of 
SaniueL  The  court  held  that  Samuel  took  a  life 
estate  only;  and  that  if  he  had  issue  living  at  his 
death,  or  born  within  ten  months  thereafter,  such 
issue  would  take  by  implication  the  land  devised  to 
Samuel.  The  conclusion  that  Samael  took  a  life 
estate  was  placed  by  the  coart  on  the  ground  that 
by  the  revision  of  the  statute  law  of  1819,  the  failure 
of  issue  had  been  made  definite.  The  effect  of  the 
abolition  of  the  rule  In  Shelley's  Case  was  also  stated 
as  a  safllclent  ground  for  the  same  result  but  the 
court  rested  the  decision  mainly  on  the  definite 
failure  of  issue.  Thus  on  p.  47,  Moncubb,  P.,8ay8: 
"If  the  word  issue  in  this  case  had  been  intended 
to  mean  issue  Indefinitely  as  aforetime.  Instead  of 
issue  living  at  the  death  of  the  first  taker,  as  under 
the  statute  aforesaid,  even  then  the  life  estate  of 
the  first  taker  would  not  have  been  enlarged  by  the 
effect  of  the  limitation  over  into  an  estate  in  fee 
simple.  It  being  further  provided  by  law  that 
'where  any  estate,  real  or  personal,  is  given  by  deed 
or  will  to  any  person  for  his  life,  and  after  his 
death  to  his  heirs  or  the  heirs  of  his  body,  the  con- 
veyance shall  be  construed  to  vest  an  estate  for  life 
only  in  such  person  and  a  remainder  in  fee  simple 
In  his  heirs  or  the  heirs  of  his  body.' "  Wine  v. 
Markwood,  31  Gratt  48.  For  a  discussion  of  the 
case,  see  article  by  Prof.  Graves  in  6  Va.  Law  Reg. 
67. 

In  his  learned  article  on  "Executory  Interests,"  4 
Va.  Law  Reg.  pp.  688-^1,  Prof.  Graves  in  discussing 
the  effect  of  Virginia  statutes  on  limitations  contin- 
gent on  dying  without  issue,  clearly  summarizes  the 
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law  flroyerninr  such  limitations,  from  January  1, 
1820,  to  the  present  time.  In  the  four  followlnar  prop- 
ositions: 

(1)  Upon  a  devise  to  A  for  life,  and  if  A  die  with- 
out issue,  remainder  to  B  and  his  heirs,  "A  has  a 
life  estate  not  enlare^ed  to  a  fee  tall,  because  failure 
of  issue  is  made  definite  by  the  act  of  January  1, 
1820.  And  there  are  two  remainders  in  fee  upon  a 
continsrency  with  a  double  aspect,  both  of  which 
remain  contingent  until  the  death  of  A,  the  one  to 
the  issue  of  A  Uvinflr  at  his  death,  or  bom  to  him 
within  ten  months  thereafter,  and  the  other  to  B. 
On  A*s  death,  if  there  is  issue  of  A  then  livlnflr,  etc., 
the  first  remainder  vests  in  such  issue,  and  the 
second  is  defeated:  but  if  there  is  no  issue  of  A,  liv- 
insr  at  his  death,  etc.,  then  the  second  remainder, 
to  B,  takes  effect  See  $  19.  mpra.  The  form  of  the 
limitation  under  the  statute  is,  in  effect.  'To  A  for 
life:  and  if  A  die  without  issue  living  at  his  death, 
or  born  to  him  within  ten  months  thereafter,  then 
to  B  and  his  heirs.'  Jiflrgetts  v.  Davis,  l  Leisrh  419: 
Wine  V.  Markwood,  81  Qratt.  48,  61 ;  Sutherland  v. 
Sydnor,  84  Va.  880.  6  S.  £.  Rep.  480.  See  Warners  v. 
Mason,  R  Munf.  84S." 

(2)  Upon  a  devise  to  A  and  his  heirs,  and  if  A  die 
without  issue,  remainder  to  B  and  his  heirs,  **A 
has  a  fee  simple,  and  B  has  a  srood  executory  devise 
of  a  fee  after  a  fee.  A*s  fee  simple  is  by  the  orig- 
inal limitation  to  him  and  his  heirs,  and  not  by  the 
effect  of  the  statute  of  1776  on  an  estate  tail.  For 
as  the  failure  of  issue  is  now  definite,  no  estate 
tail  can  be  raised  by  implication;  and  the  fee 
simple  to  A  remains  a  fee  simple.  And  the 
executory  devise  to  B  does  not  violate  the  rule 
asrainst  perpetuities,  because  the  failure  of  issue 
is  definite,  and  B  is  to  take  if  A  has  no  issue 
livinr  at  his  death  or  born  within  ten  months 
thereafter.  See  Corr  v.  Porter,  88  Gratt.  278: 
Randolph  v.  Wrlgrht,  81  Va.  608;  Pettyjohn  v. 
Woodroof ,  77  Va.  607 ;  Tomlinson  v.  Nlckell,  24 
W.  Va.  148. 

**N.  B.  It  should  be  observed  that  if  in  a  devise 
since  January  1,  1820,  the  form  of  limitation  is. 
'To  A.  and  if  A  die  without  issue,  to  B  and  his 
heirs,'  this  is  in  effect,  'To  A  and  his  heirs,  and  if  A 
die  without  issue,  to  B  and  his  heirs.'  See  Tinsley 
V.  Jones.  18  Oratt  389,  297;  Jones  v.  Hughes,  27 
Qratt  560:  Medley  v.  Medley,  27  Oratt  668:  Wine 
V.  Markwood,  81  Qratt  48." 

(8)  Upon  a  devise  to  A  and  the  heirs  of  his  body, 
and  if  A  die  without  issue,  then  to  6  and  his  heirs. 
"A  has  a  fee  simple  by  the  operation  of  the  statute 
of  1776  upon  his  express  fee  tail ;  B  has  a  good  ex- 
ecutory devise  of  a  fee  on  a  fee,  the  doctrine  of 
Carter  v.  Tyler  having  been  abolished  in  1820,  and 
the  failure  of  issue  made  definite.  It  is,  therefore, 
allowed  to  be  an  executory  devise  ;  and,  as  such, 
it  does  not  violate  the  rule  against  perpetuities. 

"N.  B.  When  a  devise  is  *To  A  and  the  heirs  of 
his  body,'  or  'To  A  and  his  issue,'  with  a  limitation 
over  after  a  definite  failure  of  issue  ('if  A  die  with- 
out issue  living  at  his  death,'  «.  a.  ),  the  only  effect 
of  the  definite  failure  of  issue  is  to  make  the  limi- 
tation over  contingent  upon  such  failure;  the 
words  *if  he  die  without  issue  living  at  his 
death,'  etc.,  are  not  considered  explanatory  of  the 
species  of  issue  included  in  the  prior  devise 
and.  therefore,  do  not  prevent  the  prior  dev- 
isee from  taking  an  estate  tail  under  it  8  Jarm. 
Wills.  289:  Elys  v.  Wynne,  22  Qratt  224;  Atkinson  v. 
McCormick.  76  Va.  791 :  Stokes  v.  Van  Wyck,  88  Va. 
724.  But  while  a  definite  failure  of  issue  does  not 
effect  an  express  estate  tail  previously  limited,  it 
prevents  the  implication  of  an  estate  tail,  when  the 
previous  estate  is  for  life  or  in  fee  simple:  for  the 
words   issue  living  at  his  death,'  etc..  are  either 


words  of  purchase  or  of  contingency,  and  not  words 
of  limitation;  and  only  words  of  limitation  can  en- 
large or  reduce  the  express  estate  previotisljr 
limited." 

(4)  Upon  a  devise  to  A  and  the  heirs  of  his  body* 
and  if  A  die  without  issue  living  at  his  death,  then 
to  B  and  his  heirs,  "A  has  a  fee  simple,  and  B  has  at 
good  executory  devise,  the  doctrine  of  Carter  v, 
Tyler  having  been  abolished  January  1.  1820.  B'» 
executory  devise  is  not  too  remote,  as  it  must  taJce 
effect  if  ever,  at  the  death  of  A  having  no  issue 
then  living." 

XX.  LIMITATIONS  OVBR  APTBR   DBV15B  OR    BE- 
QUEST FOR  LIPB  WITH  POWBR  OP  CONTROL 
OR  DISPOSITION. 

Although  a  legacy  or  devise  is  expressly  for  the 
life  of  the  legatee  or  devisee,  yet  if  by  other  clauses 
of  the  will  he  be  permitted  to  use  and  to  dispose  of 
the  subject  absolutely  at  his  pleasure,  or  if  so  much 
as  may  remain  undisposed  of  by  him  at  his  death 
(which  implies  a  power  of  unqualified  disposition) 
be  given  over  at  his  death,  the  intention  of  the  testa- 
tor is  understood  to  have  been  to  give  a  fee  simple, 
which  passes  accordingly.  2  Min.  Inst  (4th  Ed.)  1063; 
Shermer  v.  Shermer,  1  Wash.  286, 1  Am.  Dec  4flO: 
Qoodwyn  V.  Taylor.  4  Call  806:  Rlddick  v.  Cohoon,  4 
Rand.  647;  Burwell  v.  Anderson.  8  Leigh  848;  Melson 
V.  Cooper,  4  Leigh  408;  May  v.  Joynes,  20  Qratt  OM; 
Missionary  Soc.  v.  Calvert.  32  Qratt  862:  Carr  v. 
Efllnger,  78  Va.  197;  Cole  v.  Cole,  79  Va.  253;  Hall  v. 
Palmer,  87  Va.  864. 12  S.  E.  Rep.  618,  11  L.  R.  A.  610; 
Bowen  V.  Bowen.  87  Va.  438.  12  S.  E.  Rep.  885;  Lee  v. 
Law.  1  Va.  Dec.  806;  Parish  v.  Way  man,  91  Va.  436. 
21  S.  E.  Rep.  810,  1  Va.  Law  Reg.  214:  MllhoUen  v. 
Rice.  18  W.  Va.  610:  Wilmoth  v.  Wllmoth,  84  W.  Va. 
483,  12  S.  E.  Rep.  732.  See  also.  Bank  v.  Qreen,  46  W. 
Va.  176,  81  S.  E.  Rep.  268;  article  in  8  Va.  Law  Beff. 
66. 

"The  subsequent  limitation  over  is  void  as  a  re- 
mainder, because  limited  after  a  fee  simple,  and  as 
an  executory  limitation  for  the  uncertainty  as  to 
what  will  be  included  in  it  and  morever  and  espe- 
cially for  repugnancy."    2  Min.  Inst  (4th  Ed.)  1058. 

Where  lands  are  given  to  one  for  life,  with  re- 
mainder over,  and  power  is  also  given  the  life-ten- 
ant to  sell  or  dispose  of  the  land,  the  life- tenant 
takes  the  power  to  sell  the  fee.  Englerth  v.  Kellar» 
60  W.  Va.  259,  40  S.  E.  Rep.  466. 

The  owner  of  a  small  farm  devised  the  same  to 
his  wife  for  life  with  power  to  sell  said  farm  and 
live  on  the  proceeds  if  necessary.  He  also  devised 
to  her  all  his  personal  property  of  every  kind,  and 
provided  that  she  should  pay  his  debts  and  funeral 
expenses.  Held,  that  the  intention  of  the  testator 
was  to  authorize  and  empower  his  wife  to  sell  and 
convey  the  said  land  in  fee  simple,  if  the  same 
should  be  necessary  for  his  support  and  mainte- 
nance. Rutterv.  Anderson,  48  W.  Va.  216,  36  S.  E. 
Rep.  867. 

In  Robertson  v.  Hardy,  2  Va.  Dec.  275.  it  was 
held  that  the  implication  of  absolute  power  of 
disposition  from  a  provision  in  a  will  that  all 
of  the  personal  property  remaining  at  the  deatli 
of  the  testator's  wife  shall  be  sold  and  divided 
among  his  children,  is  not  repelled  by  a  provision 
authorizing  her  to  give  anything  "that  she  may  be 
able  or  t^ink  proper  to  give"  to  certain  children, 
"whenever  they  leave  her  or  need  assistance."  See 
article  in  8  Va.  Law  Reg.  705.  comparing  this  case 
with  May  v.  Joynes.  20  Qratt  692. 

In  May  v.  Joynes,  20  Qratt  092,  the  testator  ffave 
the  estote  to  his  wife  for  life,  but  "with  full  power 
to  make  sale  of  any  part  thereof,  and  to  convey 
absolute  titles  to  the  purchasers,  and  use  the  pur- 
chase money  for  investment,  or  any  purpose  that 
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she  pleases,  with  only  this  restriction,  that  what- 
ever remains  at  her  death  shall"  bo  diyided.  etc. 
It  was  held  that  these  words  manifested  a  clear  in- 
tent to  give  to  the  wife  an  absolute  control  over  the 
estate,  and  consequently  enlarged  the  life  estate 
into  an  absolute  estate.  Speakinr  of  this  case, 
Keith,  P..  in  Honaker  v.  Duff,  101  Va.  —.44  S.  E.  Rep. 
900,  says:  "May  v.  Joynes  has  frequently  been  cited, 
and.  while  sometimes  questioned,  has  never  been 
overruled,  and  was  followed  by  this  court  in  Parish 
V.  Wayman.  91  Va.  480.  31  S.  E.  Rep.  810.  where  the 
devise  was  to  trustees  for  the  daughter  'dnrin?  her 
natural  life,  and  should  she  die  and  leave  no  child, 
in  that  case  the  property  devised  above  or  what 
remained  of  same  I  fflve  to  my  sister.'  Jttdgb  Har- 
bison, deliverinsr  the  opinion  of  the  court,  says:  *It 
cannot  longer  be  doubted  that  the  law  is  settled 
that  an  estate  for  life,  coupled  with  an  absolute 
power  of  alienation,  either  express  or  implied,  com- 
prehends everythinsr,  and  the  devisee  takes  the 
fee.'  " 

Where  a  life  estate  is  given,  with  the  power  of 
disposition  by  deed  or  will,  the  devisee  takes  the 
fee:  where  the  gift  is  for  life,  with  a  power  of  dis- 
position by  will  added,  the  devisee  takes  only  a  life 
estate;  the  intention  controlling  in  each  case. 
Honaker  v.  Duff.  101  Va.  — ,  44  S.  £.  Rep.  900. 

In  Johns  v.  Johns,  80  Va.  38S,  10  S.  £.  Rep.  2,  where 
a  testator  grave  all  his  funds  to  his  wife  Auring  her 
natural  life,  for  the  benefit  of  herself  and  her  chil- 
dren, **to  be  used  as  she  may  think  proper."  it  was 
held  that  the  wife  took  only  a  life  estate,  re- 
mainder to  her  children  free  from  her  debts.  The 
court  said:  "This  case  does  not  fall  within  the 
rnlinff  rationale  of  the  cases  of  May  v.  Joynes,  20 
Gratt.  092,  nor  of  R&ett  v.  Mason,  18  Gratt.  541.  In  the 
case  of  Randolph  v.  Wrisrht,  81  Va.  608,  Judos  Laot 
says  that  the  case  of  May  v.  Joynes  is  authority  for 
itself  alone,  and  commentinflr  upon  the  cases  of 
Biddick  V.  Cohoon,  4  Rand.  547;  Burwell  v.  Anderson. 
8  Lieiffh  348:  Melson  v.  Ck>oper.  4  Leigh  406;  Brown  v. 
George.  6  Gratt  424;  CJole  v.  Cole,  79  Va.  268;  Carr  v. 
Efflnger,  78  Va.  197.  he  shows  that  in  all  these  cases, 
either  expressly  or  by  necessary  implication,  au- 
thority was  conferred  on  the  first  taker  of  the 
estate  to  consume  it  or  dispose  of  it  absolutely;  but 
in  the  case  under  consideration  the  words,  'to  be 
used  as  she  may  think  proper,'  are  only  apt  and 
proper  words  to  describe  the  use  of  the  life  estate 
given  to  Mrs.  Johns  by  the  clause  of  which  they 
are  apart." 

A  testator  bequeathed  that  "all  his  movable  prop- 
erty after  the  death  of  his  wife,  shall  be  sold,  and 
the  proceeds  divided  among  his  five  daughters; 
after  all  his  debts  paid,  all  his  movable  property 
should  be  at  the  entire  disposal  of  his  wife:  on  her 
decease,  the  same  to  be  disposed  of  as  above  men- 
tioned. Seld,  that  the  vrife  took  only  a  life  estate  in 
such  of  the  movables  as  were  capable  of  being 
used  and  returned  in  kind,  and,  therefore  the  wife's 
gift  of  a  slave  to  one  of  her  daughters  passed  only 
the  wife's  life  estate  therein  to  the  donee.  Madden 
▼.  Madden.  2  Leigh  877. 

In  Miller  v.  Potterfleld,  80  Va.  876,  11  S.  E.  Rep.  486. 
it  was  h61d  that  where  a  po^ver  of  disposal  accom- 
panies a  bequest  or  devise  of  a  life  estate,  whether 
such  estate  be  given  expressly  or  by  implication, 
the  power  Is  limited  to  such  disposition  as  a  tenant 
for  life  may  make,  unless  there  are  words  clearly 
indicating  that  a  larger  power  was  Intended. 
Madden  v.  Madden.  2  Leigh  877;  Johns  v.  Johns,  86 
Va.  838.  10  S.  E.  Rep.  2. 

Where  a  testator  bequeathed  his  estate  to  his  two 
sisters  for  their  lives,  with  power  to  sell  if  they 
deemed  It  advisable,  but  desired  them  to  reinvest 
the  proceeds  in  some  safe  manner  and  avoid  con- 1 


sumlng  the  principal,  and  at  the  death  or  marriage 
of  both  any  property  remaining  to  go  to  his  adopted 
son,  it  was  held  that  the  bequest  gave  tbe  sisters 
not  an  absolute  fee  simple,  but  only  a  life  estate^ 
with  a  valid  limitation  over  to  the  adopted  son. 
Smyth  e  v.  Smythe,  90  Va.  688. 19  S.  E.  Rep.  176. 

Where  a  testator  In  his  will  uses  the  following- 
language:  "I  give  and  bequeath  to  my  beloved 
wife.  A-  C.  C.  In  trust  and  for  her  support  and 
maintenance  during  her  life,  all  my  estate  both 
real  and  personal,  with  full  power  and  privilege  to- 
sell  and  convey  any,  all,  or  so  much  of  my  real 
estate  In  such  a  manner  as  she  may  see  fit.  In  as  full 
and  complete  manner  as  I  myself  can  do,  to  sell  an  A 
dispose  of  my  personal  estate,  or  so  much  as  she- 
may  see  fit,  for  her  own  support,  according  to  her 
condition  In  life,  and  for  the  benefit  of  my  estater 
so  far  as  she  may  see  proper,"— these  words  will 
not  confer  upon  the  wife  either  a  fee  simple  in  the 
testator's  real  estate  or  absolute  property  in  his 
personalty.  Cresap  v.  Cresap,  84  W.  Va.  810,  IS  S.  E. 
Rep.  527. 

XXI.  5UIT5  TO  CONSTRUE  WILLS. 

A.  JURISDICTION.— Jurisdiction  in  equity  to  con- 
strue wills  is  limited  and  special,  and  will  only  be 
exercised  as  Incident  to  general  equity  juilsdlctlon* 
and  then.  In  a  particular  case,  only  to  the  extent  of 
determining  whether  or  not  the  relief  sought  can  be 
granted.  Martin  v.  Martin  (W.  Va.),  44  S.  E.  Rep. 
198. 

If  an  executor  Is  embarrassed  in  the  performance 
of  his  duty  on  account  of  doubt  as  to  the  true  mean- 
ing of  the  will,  he  has  a  right  to  file  a  bill  asking- 
the  court  to  construe  the  will  in  advance  of  his  ac- 
tion on  his  own  construction,  so  as  to  avoid  the  haz- 
ard of  litigation.  But  If  he  Is  seeking  merely  the 
construction  of  a  clause  in  the  will,  which  in  the 
actual  condition  of  the  estate,  as  shown  by  his 
bill.  Is  no  present  embarrassment  to  him  In  the 
performance  of  his  duties,  and  probably  never 
will  be.  The  court  ought  to  dismiss  the  bill  on 
demurrer.  Rextoad  v.  Wells,  18  W.  Va.  812.  As  to 
the  right  of  an  executor  to  the  advice  and  instruc- 
tion of  court  see  Osborne  v.  Taylor,  IS  Gratt.  117. 
See  also,  monographic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest,  b 
Gratt  6u 

B.  PARTIES.— If  a  bill  seeks  the  Judgment  of  the 
court,  as  to  the  meaning  of  the  testator  in  a  partic- 
ular sentence  In  a  will,  which  Is  so  connected  with 
other  portions  of  the  will,  that  it  cannot  be  con- 
strued without  construing  such  other  portions,  all 
parties.  Interested  in  the  construction  of  such  other 
portions  of  the  will,  should  be  made  parties  to  such 
suit,  before  any  construction  is  placed  upon  it  by 
the  court    Magers  v.  Edwards,  18  W.  Va.  822. 

O.  DECREE.— The  decree  should  construe  the  will 
in  a  manner  consistent  with  the  intention  of  the 
testator,  where  such  Intention  is  discoverable 
and  Is  not  In  conflict  with  any  rule  of  law.  22  Enc. 
PI.  &Pr.  1207;  Booton  v.  Booton,  2  Va.  Dec  676, 

A  decree  construing  the  will  and  determining  the 
rights  of  the  parties  to  sach  proceeding.  If  rendered 
by  a  court  of  competent  jurisdiction,  is  binding- 
upon  all  parties  to  the  suit  to  construe  until  attacked 
directly  by  appeal  or  error.  Thus  a  decree  that  A. 
had  a  life  estate  only,  binds  A.  where  he  was  a 
party  to  the  suit  for  construction,  although  the 
remaindermen  were  not  made  parties.  Hawthorne 
V.  Beckwith.  89  Va.  786, 17  S.  E.  Rep.  841. 

In  a  suit  for  the  construction  of  a  will  and  the  ad- 
ministration of  the  estate  under  direction  of  court 
a  decree  referring  the  cause  to  a  commissioner 
to  report  accounts  of  transactions  with  the  executor 
and  the  debts,  though  it  construes  the  will  and 
directs  the  manner  of  distribution,  is  interlocutory 
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merely   since    It  reqnires   farther  action  by  the 
•conrt.    Sims  y.  Sims.  04  Va.  58a  27  S.  £.  Rep.  430. 

D.  REHEARING.— An  interlocutory  decree  In  a 
«ult  for  the  construction  of  a  will  may  be  reheard 
upon  petition.  Sims  v.  Sims,  04  Va.  S80,  27  S.  B.  Rep. 
488. 

E.  COSTS.— When  the  executors  would  inevitably 
liave  had  to  resort  to  the  court  for  aid  in  constra- 
int the  will,  they  shoald  bear  the  costs  of  the 
litlffation  between  claimants  in  which  that  con- 
«traction  is  ascertained.  Allison  v.  Allison,  101 
Va.  —  ,  44  S.  E.  Rep.  004. 

Where  the  suit  is  unnecessary,  premature,  or  not 
brought  in  srood  faith,  costs  may  be  taxed  against 
the  plaintiff  personally.  22  Enc.  PI.  &  Pr.  I2il: 
Bexroad  y.  Wells.  18  W.  Va.  818. 

XII.  EXTRINSIC   BVIDENCE  TO  AID  IN  INTBRPRB- 
TATION  OP  WILLS. 

A.  DIVISIBLE  INTO  TWO  CLASSES.-"The  ex- 
trinsic evidence  that  can  be  offered  In  aid  of  the 
Interpretation  of  a  will  *  *  *  is  divisible  into 
two  srreat  classes.  Of  these  the  first  consists  of 
material  facts,  and  these  may  concern  the  tes- 
tator, his  property,  his  family,  the  claimant  or. 
claimants  under  the  will,  their  relations  to  the 
testator,  etc.  The  second  class,  on  the  other  hand 
is  confined  to  direct  evidence  of  the  testator's 
actual  intention,  such  as  his  declarations  of  in- 
tention, his  informal  memoranda  for  his  will,  his 
instructions  for  its  preparation,  and  his  statements 
to  the  scrivener  or  others  as  to  the  meaning  of  its 
lanflraasre.  And  this  division  of  extrinsic  evidence 
not  only  exists  in  the  nature  of  the  case,  but  is  of 
the  utmost  practical  Importance  in  the  interpreta- 
tion of  wills,  as  the  rules  for  the  admissibility  of 
the  two  kinds  of  evidence  are  not  the  same.  Let 
us  call  the  first  kind  the  facts  and  eircurMtance$,  and 
use  the  expression  declarations  of  intention  to  de- 
flcribe  all  extrinsic  statements  by  a  testator  as  to 
his  actual  testamentary  intentions— i  «.,  as  to  what 
he  has  done,  or  designs  to  do.  by  his  will,  or  as  to 
the  meaninsr  of  its  words  as  used  by  him.  And 
with  this  understandinsr  of  the  terms,  let  us  now 
inquire  what  use  can  be  made,  in  the  interpreta- 
tion of  a  will,  of  the  facts  and  circumstances,  and 
what  of  the  testator's  declarations  of  intention." 
Paper  by  Prof.  Qraves  on  Extrinsic  Evidence  in 
Respect  to  Written  Instruments  (read  before  the 
Va.  State  Bar  Ass'n.  Auff.  2. 1808). 

B.  BVIDENCE  AS  TO  FACTS  AND  CIRCUM- 
STANCES. 

].  In  Qbnebal.— To  aid  in  ascertainiuflr  the  true 
construction  of  a  will,  evidence  may  be  received 
as  to  any  f  ^cts  known  to  the  testator  which  may  rea. 
sonably  be  supposed  to  have  influenced  him  in  the 
disposition  of  his  property,  and  as  to  all  the  cir- 
cumstances surronndiuff  him  at  the  time  the  will 
was  made— as,  for  example,  the  situation  of  the 
parties,  the  ties  which  connected  the  testator  with 
the  objects  of  his  bounty,  and  the  motives  which 
probably  influenced  him  in  disposing  of  his  prop- 
erty. Miller  V.  Potterfleld,  86  Va.  876,  II  S.  E.  Rep. 
486:  Kennon  v.  McRoberts,  1  Wash.  00, 1  Am.  Dec.  428: 
Shelton  V.  Shelton,  1  Wash.  58:  Hamletts  v.  Hamlett, 
12  LeiflTh  860:  Wootton  v.  Redd.  12  Oratt  106;  Hooe  v. 
Hooe,  13  Oratt  246:  Williamson  v.  Coalter,  14  QratL 
4)04;  Smith  v.  Smitb.  17  Gratt.  268;  Rhett  v.  Mason. 
18  Oratt  641:  Hatcher  v.  Hatcher.  80  Va.  160;  Ran- 
•dolph  V.  Wriffht  81  Va.  608:  Sender  v.  Senger,  81 
Va.  687;  Marers  v.  Edwards,  18  W.  Va.  828;  French 
y.  French,  14  W.  Va.  468;  Atkinson  v.  Sutton,  28  W. 
Va.  107;  Couch  v.:Eastham.  20  W.  Va.  784,  8  S.  E.  Rep. 
98:  Lazier  v.  Lazier,  85  W.  Va.  667,  14  S.  E.  Rep.  148: 
Furbee  v.  Fur  bee,  40  W.  Va.  101,  88  S.  E.  Rep.  611; 
Ciollins  v.  Feather  (W.  Va.),  43  S.  E.  Rep.  828. 
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Parol  evidence  of  the  circumstances,  situatioa 
and  connection  of  the  testator,  and  his  tranaac- 
tlons  between  the  making  of  his  will  and  his  death, 
is  admissible  to  throw  light  on  his  intention. 
Randolph  V.  Wright  81  Va.  606. 

"As  to  the  facts  and  circumstances,  the  law  ia 
that  they  are  always  admissible  in  evidence  in  a 
case  of  disputed  interpreUtion:  and  this  is  clearly 
right  For  the  object  of  interpreUtion  is  to  ascer- 
tain the  meaning  of  the  words  as  used  by  the 
testator:  what  the  words  represented  in  his  mind; 
what  he  understood  to  be  signifled  by  them;  and 
for  this  purpose  It  is  indispensable  that  the  ex- 
positor should  know  the  situation  of  the  testator: 
the  state  of  his  family  and  property;  his  relationa 
to  persons  and  things:  his  opinions  and  beliefs: 
his  bopes  and  fears;  his  habits  of  thought  and  of 
language;  in  a  word,  that  the  interpreter  should 
identify  himself  with  the  tesutor  as  to  knowledge, 
feeling,  and  speech,  and  thus,  scanning  the  words 
of  the  will  from  the  testator's  point  of  view,  decide 
as  to  their  meaning  as  used  by  him."  Paper  by 
Prof.  Graves  on  Extrinsic  Evidence  in  Respect  to 
Written  Instruments  (read  before  the  Va.  State 
Bar  Ass'n,  Aug.  2,   1003) ;  2  Min.  Inst  (4th  Ed.)  1000. 

In  Hatcher  v.  Hatcher,  80  Va.  160,  it  was  said:  "In 
order  the  better  to  comprehend  the  scheme  whidL 
the  testator  had  in  his  mind  for  the  disposition  of  his 
estate,  the  judicial  expositor  is  permitted  to  place 
himself,  figuratively  speaking,  in  the  very  shoes 
of  the  person,  whose  will  he  is  called  on  to  con- 
strue, and  with  the  aid  of  such  extrinsic  evidence 
as  Is  admissible  for  the  purpose,  possess  himself  of 
the  condition  of  the  testator  and  his  family  and  of 
such  surrounding  facts  and  circumstances  as  may 
be  reasonably  supposed  to  have  Infiuenced  him  tn 
the  disposition  of  his  property."  See  Miller  ▼. 
Potterfield,  86  Va.  876,  11  S.  E.  Rep.  486.  See  also. 
Wootton  V.  Redd,  18  Gratt  106,  and  foot-note. 

8.  To  IDBNTIFT  PBBSON8  AND  THINOS   DSSCBIBSD— 

MI8DK8CBIPTION.— Parol  evidence  is  always  ad- 
missible for  the  purpose  of  applying  the  descrip- 
tions of  a  will  to  their  appropriate  subject  and 
object  to  point  out  the  subject-matter  described  in 
the  instrument  to  identify  the  persons  or  thinffs 
therein  described.  This  must  necessarily  be  done 
even  when  the  persons  and  things  are  correctly 
described.  So  much  the  more  is  it  necessary,  if  the 
description  be  incorrect  as  where  a  devisee  is  desig- 
nated by  a  nickname,  or  a  common  name  not 
strictly  appropriate.  Beach  on  the  Law  of  Wills, 
S  848 ;  2  Min.  Inst  (4th  Ed.)  1060 ;  Hawkins  ▼. 
Garland,  76  Va.  140,  44  Am.  Rep.  168. 

Where  the  person  or  object  or  subject  referred 
to  in  a  bequest  Is  uncertain,  or  does  not  answer 
precisely  the  description  given  in  the  wilt  or 
where  there  are  two  or  more  objects  or  subjects 
which  answer  equally  the  description,  resort  must 
be  had  to  parol  evidence  and  the  sarroundinff 
circumstances  to  show  what  the  testator  intended 
by  the  expressions  which  he  used  ;  and,  if  such 
intention  is  so  ascertained  with  sufficient  cer- 
tainty, the  bequest  is  valid.  Roy  v.  Rowzie,  25 
Gratt  500  :  Hawkins  v.  Garland,  76  Va.  140,  44  Am. 
Rep.  158  :  Wilson  v.  Perry.  20  W.  Va.  160, 1  S.  £.  Rep. 
803 ;  Ross  v.  Klger.  42  W.  Va.  408.  26  S.  E.  Rep.  lOS. 
See  also.  Trustees  v.  Guthrie,  86  Va.  125,  10  S.  £.  Rep. 
818  :  Senger  v.  Senger,  81  Va.  687. 

Parol  proof  is  not  to  be  admitted  to  contradict  the 
common  meaning  or  legal  import  of  plain  words  in 
a  will ;  but  is  admissible  to  explain  a  person  or 
thing  intended  by  doubtful  words,  or  to  correct 
mistakes  in  either  description.  Shelton  v.  Shelton. 
1  Wash.  58 :  Senger  v.  Senger,  81  Va.  687. 

In  Roy  v.  Rowzie.  25  Gratt  600,  Judgs  Monoubx.  in 
delivering  the  unanimous   opinion  of  the  conrU 
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said:  "Parol  evidence  Is  always  admlsalble  and 
even  necessary  to  lead  ns  to  tbe  person  or  object 
and  snbject  referred  to  In  a  bequest.  The  court  of 
construction,  with  the  testator's  will  In  hand,  looks 
for  the  object  of  his  lx)unty  and  the  thlnsr  Intended 
to  lie  given,  and  expects  them  to  answer  precisely 
the  term  of  description  jrtven  of  them  In  the  will. 
Generally  they  do,  and  there  Is  no  dlflftculty.  Often 
they  do  not;  and  sometimes  there  are  two  or  more 
objects  or  subjects  which  answer  precisely  or 
equally  the  description  contained  In  the  will;  In 
snch  cases  resort  must  be  had  to  parol  evidence 
and  the  surroundlnir  circumstances  to  show  what 
the  testator  Intended  by  the  expressions  which  he 
used;  and.  almost  always,  his  intention  Is  thus 
ascertained  with  sufficient  If  not  onerrlnp  cer- 
tainty. If  It  cannot  be.  the  bequest  must  then  fail 
of  effect:  but  the  court  Is  always  reluctant  so  to 
declare.  It  will  not  require  that  the  object  or  the 
subject  shall  have  every  ear-mark  given  to  it  by 
the  testator.  Nay,  It  may  In  some  respects  have 
different  ear-marks,  and  yet  the  description  con- 
tained in  the  bequest  may  be  sufficient  to  give  It 
effect.  Fal9a  demonstratio  non  noeet  mm  de  eorpore 
*on»tat^  is  a  maxim  which  expresses  a  rule  of  con- 
struction to  which  the  court  has  frequent  recourse 
in  such  cases.*'  This  language  is  quoted  with  ap- 
proval in  Hawkins  v.  Garland.  78  Va.  M9.  44  Am. 
Rep.  1S8. 

But  if  a  subject  be  found  which  satisfies  the 
disposition  of  the  property  as  contained  in  the 
will,  parol  evidence  cannot  be  admitted  to  show 
that  a  different  subject  was  meant.  Burke  v.  Lee, 
76Va.886. 

And  where  the  will  discloses  the  beneficiary  but 
not  the  nature  of  the  trust,  the  latter  cannot  be 
supplied  by  parol,  and  the  trustee  is  Invested  with  a 
naked  trust,  while  the  beneficiary  takes  an  absolute 
equitable  estate,  with  the  equitable  right  to  im- 
mediate possession  of  the  corput  of  the  trust.  Sims 
V.  Sims.  M  Va.  580,  27  S.  E.  Rep.  496. 

Where  a  bequest  was  made  to  "The  Baptist 
Theological  Seminary  in  South  Carolina,"  parol 
evidence  was  admitted  to  show  that  the  bequest 
was  Intended  to  be  to  "The  Southern  Baptist  Theo- 
logical  Seminary."    Roy  v.  Rowzle,  «  Gratt    899. 

Where  money  is  bequeathed  to  a  school  by  a  testa- 
trix, designating  the  object  of  her  bounty  by  a 
wrong  name,  but  fixing  the  locality,  it  may  be 
shown  by  extrinsic  testimony  what  school  was  in- 
tended in  the  will,  and  that  it  was  the  only  school 
controlled  by  a  certain  denomination  of  religious 
people  in  that  place.'  Ross  v.  Klger,  43  W.  Va.  408, 
26  S.  E.  Rep.  198. 

Where  a  bequest  of  money  is  made  to  a  mission- 
ary society  by  a  testatrix,  deslgnatlog  the  society 
by  a  mistaken  name  In  her  will,  it  may  be  shown  by 
extrinsic  testimony  and  surrounding  circumstances 
what  missionary  society  was  intended.  Ross  v. 
Klger,  42  W.  Va.  40S,  26  S.  E.  Rep.  198. 

Where  a  testator  devised  all  his  negroes  "to  the 
agent  of  the  New  Colonization  Society  in  Africa." 
parol  evidence  was  admitted  to  show  that  the 
society  meant  was  "The  American  Colonization 
Society."  and  that  McPhall  was  the  agent  of  that  so- 
ciety and  the  person  to  whom  the  bequest  by  the 
testator  was  Intended  to  be  given.  Maund  v.  Mc- 
Phall, 10  Leigh  199.  It  should  be  noted  tbat 
while  this  case  appears  to  be  one  of  misdescription 
and  not  of  equivocation,  declarations  of  the  testa- 
tor were  admitted  to  show  for  whom  he  intended 
the  bequest.  This  would  seem  to  be  in  conflict  with 
the  rule  that  parol  declarations  of  the  testator  as  to 
his  Intention  to  make  a  particular  bequest,  or  that 
he  has  made  such  a  bequest  cannot  be  admitted  to 
control  the  construction  of  the  will,  except  where 


the  terms  used  in  the  will  apply  Indifferently  and 
without  ambiguity  to  each  of  several  different 
subjects  or  persons,  when  evidence  may  be  received 
as  to  which  of  the  subjects  or  persons  so  described 
was  intended  by  the  testator.  See  infra^  "Declara- 
tions of  Intention— Equivocation." 

Where  a  testator  made  a  bequest  to  his  namesake, 
"S.  G.,  son  of  Captain  J.  F.  S.,"  parol  evidence  was 
admitted  to  show  that  there  was  no  person  answer- 
ing the  description,  and  that  the  testator  intended 
S.  G.,  sou  of  Captain  J.  F.  H.  Hawkins  v.  Garland, 
76  Va.  149.  44  Am.  Rep.  1B8.  It  should  be  noted  that 
in  this  case  also  declarations  of  the  testator  as  to 
his  Intentions  were  admitted  in  evidence.  It  would 
seem,  however,  that  this  was  error  as  the  case 
appears  to  be  one  of  misdescription  and  not  of 
equivocation.  See  infra,  "Declarations  of  Testator 
—Equivocation." 

In  order  to  secure  a  legacy  to  a  corporation  for 
purposes  within  the  scope  of  its  powers  and  duties, 
parol  evidence  of  the  testator's  surroundings  is 
admissible  to  explain  a  slight  discrepancy  in  the 
description  of  the  legatee.  Trustees  v.  Guthrie,  8S 
Va.  126.  10  S.  E.  Rep.  818. 

A  corporation  styled  the  "Trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United 
States,"  with  power  to  acquire  property  to  carry  on 
foreign  missions,  etc.,  to  establish  committees,  etc, 
deemed  branches,  for  its  purposes,  with  a  provision 
that  any  bequest  to  the  corporation  for  any  such 
committees,  etc.,  should  pass  to  said  trustees, 
created  a  committee  called  the  "Executive  Commit- 
tee of  Foreign  Missions,"  commonly  known  as  the 
"Board  of  Foreign  Missions,"  and  its  executive  offi- 
cer as  "the  secretary,"  and  the  corporation  Itself,  a»' 
the  "Southern  Presbyterian  Church."  In  a  suit  to 
construe  a  will  leaving  a  legacy  to  "the  secretary 
of  the  board  of  foreign  missions  of  the  Presbyterian' 
Church  in  the  United  States,"  and  known  as  "South- 
em  Presbyterian  Church."  it  was  proved  by  parol, 
that  the  testator  had  been  a  member  and  elder  In  a 
Presbyterian  church,  part  of  the  corporation,  spe- 
cially Interested  in  foreign  missions,  and  had  said 
he  meant  to  leave  a  legacy  for  that  cause.  Held,  the 
legacy  was  not  void  for  uncertainty  of  the  benefi- 
ciary, but  should  pass  to  the  corporation  for  the  use 
of  the  executive  committee  of  foreign  missions. 
Trustees  v.  Guthrie,  86  Va.  126,  10  S.  E.  Rep.  818.  In 
this  case,  it  will  be  observed,  declarations  of  the 
testator  were  admitted  In  evidence,  but  no  question 
appears  to  have  been  raised  as  to  their  admissibility. 

8.  ToRBBUTANEQinTT.— Parol  evidence  is  admis- 
sible to  rebut  an  equity  by  showing  an  intention 
adverse  to  a  presumption  which  would  otherwise 
arise ;  as  that  two  legacies  of  which  the  sums  and 
expressed  motives  exactly  coincide,  are  cumulative  ; 
that  a  portion  is  an  ademption  of  a  legacy;  that  a 
portion  is  satisfied  by  a  legacy,  etc.  These  presump- 
tions may  be  all  repelled  by  parol  evidence  ;  in  re- 
spect to  which  it  has  been  said,  that  it  is  not  in  this 
case  so  much  adducing  parol  evidence  to  contradict 
or  explain  a  writing  as  to  show  that  the  writing- 
means  what  it  says.  2  Min.  Inst  (4th  Ed.)  1061.  See 
Jones  V.  Mason.  5  Rand.  677;  Kelly  v.  Kelly.  6  Rand. 
176:  Moore  v.  Hilton,  12  Leigh  8;  Hansbrough  v. 
3ooe,  12  Leigh  816:  Strotherv.  Mitchell,  80  Va.  149; 
Va.  Code  1887.  $  2682. 

C.  DECLARATIONS  OF  INTENTION- EQUIVO- 
CATION.—While  parol  evidence  as  to  the  facts  and 
circumstances  surrounding  the  testator  is  always- 
admissible  to  aid  in  ascertaining  the  true  construc- 
tion of  the  will,  there  Is  but  one  situation  in  which 
the  Judicial  expositor  has  the  right  to  invoke  the  aid 
of  declarations  of  intention,  and  that  is  where  the 
words  in  the  will  describe  well,  but  equally  well,  two- 
or  more  persons,  or  two  or  more  things,  and  such 
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^declarations  are  offered  to  show  whlcli  person  or 
ifhlch  thlnff  was  meant  by  the  testator— i.  «.,  by  the 
words  In  the  will  as  used  by  him.  This  is  the  case 
of  "equivocation.**  as  it  is  called  by  Lord  Bacon, 
aod  it  is  exemplified  by  a  deyise  "to  John  Cluer  of 
Calcot,"  when  there  are  two  persons  who  answer 
that  description;  or  a  devise  of  "the  close  in  Kirton. 
now  in  the  occupation  of  John  Watson,**  when  the 
testator  owns  two  closes  in  Kirton,  both,  at  the  date 
of  the  will,  in  the  occupation  of  John  Watson. 
Paper  by  Prof.  Qraves  on  Extrinsic  Evidence  in 
Respect  to  Written  Instruments  (read  before  the 
Va.  State  Bar  Ass*n,  Auff.  8,  189S).  See  foot-note  to 
Jdldlothian  Coal  Mining  Ck>.  v.  Finney,  18  Gratt  804. 

Parol  declarations  of  the  testator  «s  to  his  inten- 
tion to  make  a  particular  bequest,  or  that  he  has 
made  such  a  bequest,  cannot  be  admitted  to  control 
the  construction  of  the  will,  except  where  the  terms 
4i8ed  in  the  will  apply  indifferently  and  without 
ambiguity  to  each  of  several  subjects  or  i>ersons, 
when  evidence  may  be  received  as  to  which  of  the 
^subjects  or  persons  so  described  was  intended  by 
the  tesutor.  Wootton  v.  Redd,  12  Qratt  106:  Skip> 
with  ▼.  Cabell,  19  Oratt.  758;  Sender  v.  Sender,  81  Va. 
«87;  French  v.  French,  14  W.  Va.  468.  See  Couch  v. 
Eastham.  29  W.  Va.  784,  8  S.  E.  Rep.  23.  It  should  be 
noted  however  that  in  several  Virginia  cases,  which 
appear  to  be  cases  of  misdescription  and  not  cases 
of  equivocation,  declarations  of  the  testator  as  to 
his  Intention  to  make  certain  bequests  have  been 
admitted  in  evidence.  See  Maund  v.  McPhail.  10 
Leivh  199:  Hawkins  v.  Garland,  76  Va.  149,  44  Am. 
Rep.  158:  Trustees  v.  Guthrie,  86  Va.  195. 10  S.  E.  Rep. 
1118. 

In  his  learned  article  on  Extrinsic  Evidence  in 
Bespect  to  Written  Instruments  (a  paper  read  be- 
fore the  Virginia  State  Bar  Association,  August  2, 
1898),  Professor  Graves,  after  citing  Charter  v.  Char- 
ter, L.  R.  7,  H.  L.  864;  Patch  v.  White.  117  U.  S.  211: 
S^ger  V.  Senger,  81  Va.  687:  Wootton  v.  Redd,  12 
Oratt.  196,  says:  "From  these  authorities  (and  many 
others)  it  is  established  that  in  order  to  amount  to  a 
•case  of  equivocation  the  language  of  the  will  must 
satisfy  these  two  conditions: 

1.  The  words  of  the  will  must  be  descriptive  of 
concrete  objects:  that  is,  of  some  person  or  thing 
whose  identification  is  the  purpose  of  the  declara- 
tions of  intention.  Such  declarations  are  not  now 
allowed  (though  it  was  formerly  otherwise  in  equity) 
to  explain  the  meaning  of  ambiguous  expressions 
in  a  will,  not  even  If  'the  words  stand  in  asqitUibrio, 
and  are  so  doubtful  that  they  may  be  taken  one  way 
or  the  other.'  Nor  are  they  allowed  to  explain  gen- 
eric terms,  to  show  the  extent  of  their  meaning  as 
employed  by  the  testator.  Such  difficulties  must  be 
solved  by  construction,  aided,  it  may  be,  by  light 
from  the  surrounding  facts  and  circumstances,  but 
the  case  is  not  one  of  'equivocation'  in  the  true 
sense,  and  no  declarations  of  intention  are  receiv- 
able. (See  Wigram  Ext  Ev.,  PL  209:  2  Whart  Ev., 
S.  998.)  And  it  is  on  this  principle  that  declarations 
of  Intention  cannot  be  received  to  show  the  mean- 
ing of  the  word 'increase*  in  a  bequest  of  a  'negro 
woman,  named  Jenny,  and  her  Increase'  (Puller  v. 
Puller,  8  Rand.  88,  explaining  Reno  v.  Davis,  4  Hen. 
A  M.  283) :  nor  to  show,  under  a  devise  of  'all  my 
estate  to  be  equally  divided  between  the  children 
of  my  deceased  son  Joseph  and  the  children  of  my 
daughter  Elizabeth.'  that  the  children  of  Joseph 
and  Elizabeth  were  meant  to  take  per  stirpes  and 
not  per  capita.    (Senger  v.  Senger,  81  Va.  687.) 

2.  The  description  in  the  will  must  be  equally  ap- 
plicable in  all  its  parts  to  two  or  more  persons  or 
two  or  more  things.  For  unless  there  be  a  plurality 
of  objects  or  subjects,  if  the  doubt  arises  as  to  a 
single  person  or  a  single  thing  supposed  to  be  de- 


scribed, though  imperfectly,  by  the  words  of  tlie 
will,  there  can  be  no  competition  between  subjects 
or  objects,  and  without  competition  there  is  no 
equivocation.  And  though  there  are  several  com- 
peting subjects  or  objects,  yet  if  no  one  of  them 
'follows  out  and  fills  the  words  in  the  will.'  but  the 
description  applies  in  part  to  the  one  and  in  part  to 
the  other,  this  is  no  case  of  equivocation,  and  dec- 
larations of  the  testator's  Intention  are  inadmis- 
sible. For  this  is  not  a  case  of  double  vision,  where 
the  will  describes  well,  but  equally  well,  two  or 
more  persons  or  things,  but  rather  a  case  of  verbal 
strabismus,  where  the  description  in  the  will 
squints,  looking  partly  in  one  direction  and  partly 
in  the  other.  The  description  is  balanced,  and  while 
the  equipoise  may  be  broken  and  a  decision  made 
between  the  repugnant  parts  of  the  description  by 
the  aid  of  surrounding  facts  and  circumstances,  the 
case  is  not  one  which  admits  of  the  law's  heroic 
treatment  by  the  admission  of  declarations  of  in- 
tention. This  was  decided  in  the  great  case  of  His- 
cocks  V.  Hiscocks,  5  Sf.  A  W.  868,  and  has  been 
followed  in  England  in  Drake  v.  Drake,  8  H.  !•.  C. 
172,  and  Charter  v.  Charter.  L.  R.  7  H.  L>.  Cas.  864. 
and  is  now  regarded  as  settted  law.  Thus,  in  Hls«- 
cocks  V.  Hiscocks,  supra,  the  devise  was,  'to  John 
Hiscocks.  eldest  son  of  my  son  John  Hiscocks.*  Bat 
the  eldest  son  of  John  Hiscocks  was  not  nameil 
John,  but  Simon,  so  that  while  the  name  fitted  one 
son  the  description  fitted  another;  and  it  was  held 
that  no  declarations  of  intention  could  be  received 
in  aid  of  the  InterpreUtion.  But  the  strict  letter 
of  the  above  rule  has  been  so  far  relaxed  as  to  per- 
mit a  case  of  equivocation  to  be  made  under  the 
maxim,  falsa  denumstratio  non  nocet  eum  de  corpore 
constat,  when,  after  rejecting  the  misdescription, 
which  is  applicable  to  no  person  or  thing,  the  re- 
mainder of  the  description  is  sufficient  to  describe 
equally  and  with  legal  certainty  two  or  more  per- 
sons or  two  or  more  things.  Thus,  in  Careless  v. 
Careless,  1  Mer.  884,  the  devise  was  'to  Robert  Care- 
less, my  nephew,  son  of  Joseph  Careless.*  The 
testator  had  no  brother  Joseph,  so  that  the  words, 
'son  of  Joseph  Careless,'  were  rejected  as  'false  dem- 
onstration.' This  left  the  description:  'To  Robert 
Careless,  my  nephew;'  and  as  the  testator  had  two 
nephews  named  Robert  Careless,  the  case  was 
treated  as  an  equivocation. 

"In  the  light  of  the  foregoing  principles  let  us 
consider  the  case  of  Hawkins  v.  Garland's  Adm'r, 
76  Va.  149,  in  order  to  determine  whether  it  presenu 
a  case  of  equivocation,  and  whether  the  testator's 
extrinsic  declarations  of  iDtention  were  properly 
received  in  evidence.  By  the  fifteenth  clause  of  his 
will  Samuel  Garland,  Sr..  bequeathed  as  follows: 
'I  give  to  each  of  my  namesakes,  Samuel  G. 
Slaughter,  son  of  Ch.  R.  Slaughter;  Samuel  G. 
White,  son  of  Samuel  G.  White;  Samuel,  son  of  S. 
Garland,  Jr.,  and  Samuel  G.,  son  of  Captain  John  F. 
Slaughter,  a  bond  of  (1,000  ofS.  S.  railroad.*  The 
difficulty  arose  as  to  the  person  intended  by 
'Samuel  G.,  son  of  Captain  John  F.  Slaughter.*  At 
the  date  of  the  will,  and  for  three  or  four  years 
thereafter,  there  was  no  son  of  John  F.  Slaughter 
named  Samuel  G.,  but  a  few  months  before  the  tes- 
tator's death  a  son  was  born  to  John  F.  Slaughter 
who  received  that  name.  Hence  the  court  very 
properly  rejected  the  claim  of  'Samuel  G.,  the  son 
of  Captain  John  F.  Slaughter.'  and  treating  'Slaugh- 
ter' as  a  manifest  mistake,  were  called  on  to  con- 
sider whom  the  testator  intended  to  describe  by  the 
residue  of  the  description— viz.,  'Samuel  G.,  son  of 
Captain  John  F.'  And  upon  reasoning  to  which 
there  is  no  objection,  based  on  the  language 
of  the  will  read  in  the  light  of  the  facts 
of   the    case,    the    court   was    of    opinion    that 
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Samuel  O.  Hawkins,  son  of  Captain  JoUn  F. 
Hawkins,  was  plainly  InMcated  as  tbe  object 
of  the  testator's  bounty.  But  the  court  went  fur- 
ther, and  admitted  in  evidence  the  parol  decla- 
rations of  the  testator  that  Samuel  G.  Hawkins 
was  one  of  the  namesakes  to  whom  he  had  given 
$1,000  by  his  will.  And  intbis.lt  is  submitted,  the 
court  erred;  for  the  words  'Samuel  G..  son  of  Cap- 
Uln  John  P.  SlaufiThten'  do  not.  either  before  or 
after  the  rejection  of  'Slausrhter,*  describe  well, 
and  equally  well,  two  or  more  persons.  As  there 
was  no  son  of  John  F.  Slaughter  named  'Samuel 
O.'  In  existence  at  the  date  of  the  will,  the  after- 
bom  son  cannot  be  considered  as  described  at  all 
by  the  words  in  the  will;  and  rejecting  'Slaughter,* 
only  Samuel  G.  Hawkins  could  claim  by  the  de- 
scription, 'son  of  Capt.  j;ohn  F.'  In  truth,  the  case 
was  a  simple  one  of  misdescription,  without  the 
appearance  even  of  equivocation;  and  while  the 
result  reached  was  no  doubt  correct,  the  court 
should  have  reached  it  on  the  facts,  without  the 
aid  of  the  testator's  extrinsic  expressions  of  inten- 
tion, as  was  done  by  the  Supreme  Court  of  the 
United  SUtes  In  Patch  v.  White.  117  U.  S.  SIO,— acase 
quite  similar  to  Hawkins  v.  Garland,  with  the  dif- 
ference that  in  Patch  v.  White  the  misdescription 
was  of  the  wbject  devised,  and  not  of  the  object  of 
the  testator's  bounty.  In  Hawkins  v.  Garland,  the 
case  of  Maund  v.  McPhall,  10  Leigh  190.  is  cited, 
where  declarations  of  intention  were  received  to 
show  that  by  'the  new  colonization  society  in 
Africa,'  the  testator  meant  *The  American  Coloniza- 
tion Society  for  settling  free  persons  of  color  in 
Africa.'  But  this  was  clearly  wrong,  as  the  case 
was  one  of  misdescription  only.  And  as  to  the 
English  case  of  Beaumont  v.  Fell,  2  P.  Wms.  141, 
relied  on  by  the  court  in  Hawkins  v.  Garland, 
where,  in  the  absence  of  equivocation,  declarations 
of  intention  were  received,  that  has  long  since  been 
overruled  on  this  point  (See  Hiscocks  v.  Hiscocks, 
«  M.&  W.  SeS;  Mostyn  v.  Mostyn.  5H.  L.  C.  168;  1 
Jarm.  Wills,  760,  note  3;  8  Taylor  Evid.,  s.  1311,  note 
a.)" 
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V.  Hunter.* 


Thursday,  April  18th,  1811. 
c.  Jlanlclpsl  Tsxes— Recovery  by    notion— Statute.— 

Under  the  act  of  1796.  c.  81,  the  mayor  and  com- 
monalty of  Alexandria  are  not  authorized  to  re- 
cover by  motion  money  due  for  the  town  taxes; 
but  only  for  "paving  the  streets." 

9.  SMune— Same— Notice- What  It  Must  State.— In  such 
case,  the  notice  must  state  the  true  amount  of  the 
assessments  for  paving  the  streets,  due  from  the 
defendant;  for  if  the  sum  in  proof  be  different 
from  that  in  the  notice,  the  court  will  not  give 
Judgment  for  the  sum  actually  due. 

3.  Jodgnent  by  Hotloo— What  Plaintiff  Must  Prove- 
Where  an  act  of  assembly  authorizes  a  judgment, 
by  motion  In  a  summary  way,  in  the  court  of  the 
county  where  the  defendant  resides,  the  plaintiff 
is  bound  to  prove  the  defendant's  residence, 
though  no  objection  be  made  on  his  part;  for  the 
court  will  presume  nothing  in  favour  of  a  sum- 
mary motion. 

In  this  case  a  judgment  of    the  county 
oourt  of  Fairfax,  in  favour  of  the  mayor  and 


•Appellate  Practice— Record  — Evidence.— In  chan- 
cery cases,  the  evidence  is  generally  in  the  form  of 
<lepositlons.  and  is  necessarily  a  part  of  the  record. 
m  all  but  chancery  cases,  the  evidence  Is  generally 
made  a  part  of  the  record  by  bill  of  exceptions  to 
the  judgment  of  the  court,  the  evidence  at  large. 
and  not  the  facts  proved  in  the  opinion  of  the  infe- 
rior court  being  set  out  In  the  bill.  Pryor  v.  Kuhn. 
18  GratL  088.  citing  the  principal  case. 

See  further,  monographic  note  on  "Bills  of  Excep- 
tions" appended  to  Stoneman  v.  Com.,  25  Oratt.  887; 
monographic  note  on  "Appeal  and  Error"  appended 
CO  Hill  V.  Salem,  etc.  Turnpike  Co.,  1  Bob.  288. 


commonalty  of  Alexandria,  upon  a  motion  in 
a  summary  way,  ag^ainst  John  Chapman 
Hunter,  was  reversed  by  the  district  court 
held  at  Hay-Market,  and  the  motion  dis- 
missed with  costs. 

The  judgment  (which  corresponded  with 
the  notice)  was  for  731.  198.  3d.  ''t>eing  the 
amount  of  the  assessment  imposed  on  the 
property  of  the  aforesaid  John  C.  Hunter,  in 
Alexandria,  for  paving  the  streets  of  the 
said  town." 

A  bill  of  exceptions  wa.s  filed  in  the  county 
court,  setting  forth  all  the  evidence  exhib- 
ited ;  from  which  it  appeared  that  the  sum 
assessed  on  the  property  of  the  defendant  for 
paving  the  streets  was  only  701.  19s.  3d.  the 
farther  sum  of  31,  being  charged  against  him 
for  **tax  on  his  ground.'* 

No  exception  was  taken  to  the  jurisdiction 
of  the  court ;  neither  did  it  appear  in  evi- 
dence that  the  defendant  resided  out  of  the 
county  of  Fairfax. 

Thursday,  Ajwril  18th,  The  judges  pro- 
nounced their  opinions. 

JUDGE)  CABELL.  The  evidence  con- 
tained in  the  bill  of  exceptions  proves,  in- 
contestibly,  that  the  county  court  gave 
judgment,  not  only  for  the  amount  of  taxes 
or  assessments  for  paving  the  streets,  but 
also  for  the  common  town  tax  ;  and,  in  this 
view  of  the  subject,  this  case  comes  com- 
pletely within  the  principle  decreed  in  the 
case  of  The  Mayor  and  Common- 
229  alty  of  Alexandria  v.  *Chapman.(a) 
But  there  are  two  other  additional 
grounds  on  which  I  think  the  judg- 
ment of  the  county  court  should  be  re- 
versed; 1st.  The  act  of  assembly(b)  gives 
the  right  to  this  summary  remedy  only  in  the 
county  where  the  defendant  resides.  But  it 
is  neither  stated  nor  proved  that  the  defend- 
ant resided  in  the  county  of  Fairfax,  where 
this  motion  was  made.  The  plaintiffs,  there- 
fore, have  not  shown  themselves  entitled  to 
the  benefit  of  the  act,  and  this  court  cannot 
presume  it  for  them  ;  2d.  The  evidence  of 
the  plaintiffs  did  not  entitle  them  to  recover 
under  the  notice  they  had  given.  The  act  of 
assembly  requires  that  the  defendant  shall 
have  notice,  not  only  of  the  motion  intended 
to  be  made,  but  also  of  the  ^'amount  of  the 
taxes  or  assessments  due  from  him,*'  which, 
in  my  opinion,  prevents  the  proof  or  recovery 
of  any  sum  different  from  that  stated  in  the 
notice.  The  judgment  of  the  district  court, 
therefore,  reversing  that  of  the  county  court, 
should  t>e  afiBrmed. 

JUDGES  ROANE  and  FLEMING  as- 
sented ;  and  the  judgment  of  the  district 
court  was  unanimously  affirmed. 


Scott  v.  Hall. 

Tuesday,  April 28d,  1811. 

I.  Wrtt  of  Certiorarl-When  Proper-Wbere  Tran- 
script Certlffled.«-A  writ  of  certiorari,  for  defect  of 
the  record,  is  proper  where  the  transcript  has  been 
certified  by  the  proper  officer,  and  Is  susrsrested  to 
be  defective:  but  not  where  it  is  not  authenticated 
at  all. 

a.  Same— Same— Same- Supersedeas.— In  such  case, 
even  after  the  cause  has  been  arsrued,  the  super- 
sedeas will  be  quashed  as  having  been  improvi- 
dent] y  granted. 

(a)  4  H.  &  M.  270. 

(b)  Sess.  Acts.  1796.  c.  81. 

•See  monographic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  v.  Salem,  etc.  Turnpike  Co..  1  Rob.  268. 
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Botts  moved  to  quash  the  writ  of  auperse- 
deas  in  thia  caae  as  improvidently  g^ranted ; 
the  clerk  of  the  district  court  having  never 
certified  the  record. 

Williams,  contra.  This  objection  was  not 
taken  until  after  this  court  had  heard  the 
cause.    A  certiorari  was  then  awarded,  but 

never  executed.  (1) 
230         *Botts.  I  am  driven  by  Mr.  Williams 
himself  to  make  this  motion.    I  wished 
to  dispense  with  the  certiorari,  but  he  would 
not  agree  to  it. 

Williams  then  moved  for  another  writ  of 
certiorari ;  but  the  court  refused  it ;  Judge 
Roane  observing  that  if  the  record  had  been 
certified  by  the  proper  ofiBcer,  and  was  sug- 
gested to  t>e  defective,  a  certiorari  would  be 
proper;  but  not  where  the  record  is  not 
authenticated  at  all. 

Supersedeas  quashed. 


Hardaway  v.  Manson. 

Wednesday,  April  17tb.  1811. 

BvldMice*— W«iffht— Qaestlon  for  Jury.— The  welflrtat 
of  testimony,  to  establish  any  fact,  (thouflrh  it  be  a 
fact  apon  which  a  qaestion  of  law  arises,)  is  a 
question  belonffiuflT  exclusively  to  the  Jury,  unless 
it  be  withdrawn  from  their  determination  by  a 
demurrer  to  evidence. 

See,  to  the  same  effect,  Fisher*8  Executor  v.  Dun- 
can &  Tumbull,  1  H.  &  M.  B68. 

On  the  trial  of  an  action  of  detinue,  for  a 
negro  slave  Jack,  in  the  district  court  of 
Petersburg,  the  plaintiff,  Peter  M.  Hardaway, 
gave  in  evidence,  to  support  the  issue  on  his 
part,  a  bill  of  sale  executed  to  the  plaintiff  by 
his  father  William  Hardaway,  dated  April 
25th,  1802,  and  duly  recorded,  conveying  to 
him,  his  heirs  and  assigns  for  ever,  twenty- 
eight  negroes,  by  name,  (of  whom  Jack  was 
one,)  for  and  in  consideration  of  the  sum  of 
1,6801.  current  money.  He  further  proved 
that  the  said  William  Hardaway  had  been 
frequently  anxious  to  sell  his  said  slaves 
before  this  sale  to  the  plaintiff ;  that  the  sum 
of  1,6801.  was  a  full  price  for  them  ;  that  to 
the  pay  men  t  of  that  sum  the  plaintiff's  own 
means  were  fully  adequate,  independently  of 
the  property  acquired  by  him  by  the  said 
purchase  ;  and,  moreover,  he  gave  bond  with 
good  and  sufiBcient  security  for  the  payment 
of  the  same ;  having  actually  paid  in  part 
the  sum  of  9001.  or  thereabouts ;  nearly  all 
of  which  sum  of  9001.  was  paid,  not  to  the 
said  William  Hardaway  himself,  but  to  his 
creditors,  in  discharge  of  their  just  demands 
against  him,  and  such  payments  were  by  the 
plaintiff  accounted  for,  allowed  as  discounts, 
and  actually  credited  upon  the  said 
231  *bond ;  that  at  the  time  of  the  execu- 
tion of  the  said  bill  of  sale,  the  said 
William  Hardaway  delivered  to  the  plaintiff 
all  the  slaves  therein  mentioned,  though 
with  an  express  verbal  stipulation  that  part 
of  the  said  slaves,  of  whom  Jack  was  one, 
should  remain  with  him  the  said  William 
Hardaway  till  the  Christmas  following,    in 


(1)  Note.  The  supersedeas  was  awarded  In  Au- 
fiTust.  1804;  the  certiorari  in  March.  1810.  after  the 
cause  had  been  armed.— Note  in  Original  Edition. 

•Bvldenoe.— See  monographic  note  on  "Evidence" 
appended  to  Lee  v.  Tapscott.  2  Wash.  276. 

Sale  of  PersonaHy— Retention  of  Possessloa  by 
Vendor— Effect. -On  this  subject  the  principal  case 
was  cited  in  Mackey  v.  Bell.  Z  Munf.  fiS5:  Sydnor  v. 
Gee,  4  Lelffh  6M;  Davis  y.  Turner,  4  Gratt  448.  See 
foot-not6  to  this  last  case. 


order  to  imish  the  crop;  but  the  plaintiff 
and  the  said  William  Hardaway  lived  upon 
the  same  plantation,  within  one  hundred 
yards  of  each  other,  and  used  the  same  gar- 
dens, Ac,  and  the  stipulation,  that  part  of 
the  slaves,  of  whom  Jack  was  one,  should 
remain  with  the  said  William  Hardaway  un- 
til the  Christmas  ensuing,  was  a  part  of  the 
original  contract,  which  was  accordingly 
carried  into  effect ;  that,  at  the  expiration  of 
that  time,  the  plaintiff  hired  a  part  of  the 
said  slaves  (including  Jack)  to  the  said  Wil- 
liam Hardaway,  for  a  valuable  consideration, 
for  the  ensuing  year,  (1803,)  and,  again,  on 
the  23d  of  December,  1803,  for  the  year  1804* 
It  further  appeared  from  the  testimony,  that 
the  slaves  had  always,  from  the  date  of  the 
bill  of  sale,  been  registered  on  the  com- 
missioners' books  of  Dinwiddle  county,  as 
the  property  of  the  plaintiff,  by  whom  the 
taxes  chargeable  thereupon  had  always  been 
paid :  "And  a  witness  of  the  plaintiff,  who 
was  intimately  acquainted  with  both  parties 
to  the  said  bill  of  sale,  who  drew  that  instru- 
ment, and  who  lived,  during  a  considerable 
portion  of  the.  time  in  which  these  transac- 
tions happened,  in  the  family  of  the  said 
William  Hardaway,  declared  that  he  never 
heard  a  syllable  drop  from  either  of  the  said 
parties,  or  observed  any  part  of  their  con- 
duct, that  justified  the  remotest  suspicion 
that  there  was  any  fraudulent  design  in 
making  the  said  contract ;  and  that  he  verily 
believed  that  it  was  a  bona  fide  transac- 
tion." It  was  further  proved  that,  in  Feb- 
ruary, 1804,  the  said  slave  Jack,  then  being 
in  the  possession  of  the  said  William  Harda- 
way, by  virtue  of  the  bailment  last  men- 
tioned, was  seized  by  the  sheriff  of 
232  *Dinwiddie  county  to  satisfy  a  fi.  fa. 
against  him,  and  sold  by  the  sheriff, 
though  forbidden  by  the  plaintiff,  under 
which  sale  the  defendant  held ;  the  debt,  on 
which  the  judgment  was  rendered,  having 
originated  prior  to  the  execution  of  the  bill 
of  sale,  though  the  judgment  was  not  ren- 
dered till  afterwards. 

This  being  all  the  evidence  in  the  case,  the 
defendant's  counsel  moved  the  court  to  in- 
struct the  jury  "that  the  law  was,  that, 
wherever  there  is  an  absolute  bill  of  sale  for 
a  valuable  consideration,  the  possession 
must  accompany  and  follow  the  deed,  in  or- 
der to  make  the  conveyance  valid  against 
creditors;  that,  if  the  possession  remain  in 
the  grantor,  that  circumstance  is  not  only 
evidence  of  fraud,  but  is  fraud  per  se,  not  to 
be  controverted  by  any  evidence  of  fair  and 
bona  fide  intentions  in  the  contracting  par- 
ties, however  strong;  and  that,  in  this  par- 
ticular case,  the  possession  of  the  said  slaves 
stated  to  have  remained  in  the  bargainor 
William  Hardaway,  under  the  circumstances 
and  for  the  purpose  atK>ve  stated,  after  the 
execution  of  the  said  bill  of  sale  to  the  plain- 
tiff, was  such  a  possession  as  was  not  only 
evidence  of  fraud,  but  of  itself  fraud,  which 
no  countervailing  evidence,  however  strong, 
of  bona  fide  intentions  in  the  parties  to  the 
contract,  could  wipe  away  ;  and  therefore  the 
jury  ought  to  find  for  the  defendant ;  and 
the  court  did  so  instruct  the  jury,  and  added* 
that  the  possession  proven  to  have  remained 
in  the  bargainor  William  Hardaway  was 
such,  that  counsel  could  not  go  into  argu- 
ment to  prove  to  the  jury  that  the  possession » 
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so  as  aforesaid  proven,  was  not  such  a  pos- 
sesaion  as  the  rule  of  law  (sanctioned  by  the 
court  as  above  mentioned)  applied  to  and  es- 
tablished as  a  fraud  of  itself."  To  which 
opinion  the  plaintiff  by  his  counsel  ex- 
cepted. 

Verdict  and  judgement  for  the  defendant, 
and  appeal  taken. 

Hay,  for  the  appellant.    The  court 

233  erred  in  the  instruction  *to  the  jury. 
It  is  not  law  that,  where  possession  re- 
mains with  the  vendor,  the  transaction  is,  in 
all  cases,  fraudulent  per  se.  The  court  also 
went  too  far  in  decidingf  a  question  of  fact, 
as  well  as  law. 

The  doctrine  of  fraud  per  se,  now  brougfht 
forward,  is  of  recent  orig-in  :  we  are  indebted 
for  it  to  Mr.  Justice  Buller.(a)  These  words 
have  obtained  possession,  in  defiance  of  the 
plainest  principles  of  reason  and  justice. 
Prior  to  his  time  there  was  no  decision,  that 
possession  must  follow  and  accompany  the 
deed,  otherwise  it  is  fraud  per  se.  Lord  Coke 
never  thought  a  transaction,  fair  and  honest 
in  fact,  was  fraudulent  in  law.  In  Twine's 
Case,(b)  the  circumstance  that  possession 
did  not  accompany  the  conveyance  is  not 
said  to  be  fraudulent  per  se,  but  only  evidence 
of  fraud,  or  a  circumstance  to  be  weighed 
with  other  circumstances. 

I  admit  the  modem  judges  have  sanctioned 
the  doctrine  of  BuUer;  as  in  Hamilton  v. 
Russell,  1  Cranch,  309. 

No  counsel  for  the  appellee. 

Tuesday,  April  23d,  (in  the  absence  of  the 
president,)  JUDGE)  ROANK  reported  the 
unanimous  opinion  of  the  court  (consistinR* 
of  ROANE),  BROOKE)  and  CABEJLL)  that 
the  judgment  be  reversed. 

The  court's  opinion  was  entered  as  fol- 
lows: 

"It  seems  to  the  court  here  that  there  is 
error  in  the  said  judgment,  in  this,  that  the 
district  court  instructed  the  jury,  at  the  trial, 
that  the  possession  of  the  slaves  referred  to 
in  the  bill  of  exceptions,  which  remained  in 
the  father,  under  the  circumstances  and  for 
the  purposes  therein  stated,  after  the  execu- 
tion of  the  bill  of  sale  to  the  plaintiff,  was 
such  a  possession  as  was  not  only  evidence 
of  a  fraud,  but  amounted  to  a  fraud  in  itself, 
(1)  and  that  that  possession  was  such 

234  that  counsels  should  *not  be  permitted 
to  go  into  argument  to  prove  to  the 

jury  that  it  did  not  itself  amount  to  and  es- 
tablish a  fraud  ;  this  court  being  of  opinion 
that  the  weight  of  the  evidence,  touching 
the  possession  aforesaid,  was  a  question  be- 
longing' exclusively  to  the  jury,  and  ought  to 
have  been  left  with  them,  without  any  such 
declaration  or  direction  as  aforesaid,  unless 
the  court  had  been  compelled  by  a  demurrer 
to  evidence  to  decide  upon  it." 

Judgment  reversed,  and  cause  remanded, 
••with  direction  that  the  court,  upon  the  fu- 
ture trial,  shall  forbear  to  give  any  decision 
upon  the  weig'ht  of  testimony  as  aforesaid, 
unless  it  be  required  in  the  manner  herein 
before  stated." 


(a)  See  S  T.  R  604,  Edwards  y.  Harben. 

(b)  8  Co.Rep.8S.b.    ' 

(1)  Note.    See  post,  Alexander  t.  Deneale. 


Carnagy  and  Wife  v.  Woodcock  and  Mackey, 
Executors  of  Martin. 

Friday,  April  26tli.  1811. 

1.  WUI«-Oevije  of  Realty  with  Crops  Thereon— 
What  Paaaes.— By  a  devise  of  a  tract  of  land  In 
fee  simple,  tosrettaer  witb  all  the  crops  thereoD, 
whether  gathered  or  ffrowinff  at  the  time  of  the 
testator's  death,  not  only  the  crops  made  the 
year  the  testator  died,  but  those  of  the  preceding 
year  remaining  on  the  land,  and  those  bronsrht 
thither,  from  other  plantations,  to  be  stored,  will 
pass. 

a.  5ame— Bequest  of  ''All  Household  Qoods"— What 
Passes.— By  a  bequest  of  **all  my  household  groods 
and  furniture,  except  my  plate  and  watch." 
every  thinsr,  about  the  houses,  that  had  been 
usually  held  and  enjoyed  therewith,  and  that 
would  tend  to  the  comfort  and  accommodation 
of  the  householder,  will  pass. 

3.  5ame— Construction  — Bxplanatlon  of  Terms  by 
Testator.— When,  in  the  context  of  a  will,  the  tes- 
tator has  explained  his  own  meanlnfr  in  the  use 
of  certain  Words,  the  court  should  take  that  as 
their  guide,  without  resorting  to  lexicosrraphers 
to  determine  what  those  words  ouffht  to  siflrnlfy 
in  the  abstract  or«to  adjudicated  cases  to  dis- 
cover what  they  have  been  decided  to  mean 
under  different  circumstances. 

The  contest  in  this  case  arose  on  the  fol- 
lowing- clause  in  the  will  of  Thomas  Bryan 
Martin :  **I  devise  and  bequeath  to  my  pres- 
ent housekeeper,  Betsey  Powers,  and  her 
heirs,  if  she  be  alive  at  the  time  of  my  death » 
one  thousand  acres  of  land,  as  described  by  a 

survey  made  by  Georg-e  Bell,  dated  the 

day  of  July,  in  the  year  1794,  where  I  now 
live,  together  with  all  houses  thereon,  and 
all  the  appurtenances  and  crops  thereon, 
whether  g-athered  or  growing  at  the  time  of 
my  death,  and  all  the  implements  of  hus- 
bandry used,  or  intended  to  be  used,  upon 
the  said  land,  and  one  half  my  stock  of 
horses,  cattlet  sheep  and  hogs,  and  all  my 
household  gfoods  and  furniture,  (except  my 
plate  and  watch,)  and,  moreover,  the  choice 
of  ten  slaves  to  be  made  by  herself." 
235  *The  suit  was  brought  in  the  county 
court  of  Frederick,  by  William  Car- 
nagy, and  Betsey  his  wife,  (late  Betsey 
Powers,)  claiming  all  the  crops;  not  only 
those  that  were  growing  on  the  1,000  acres 
the  year  in  which  the  testator  died,  but  also 
those  that  were  severed  at  the  time  of  his 
death,  whether  made  in  that  year,  or  the  pre- 
ceding year;  whether  made  on  that  partic- 
ular tract,  or  on  the  adjoining  plantations, 
and  brought  thither  to  be  stored. 

The  plaintiffs  also  claimed  the  liquors, 
books,  and  various  other  articles  mentioned 
in  a  schedule  annexed  to  the  bill,  viz.  *'A 
spyglass,  7  empty  double  barrels,  11  do. 
single,  a  pair  of  large  brass  scales,  4  hogs- 
heads, a  copper  tea  urn,  a  larg-e  mahogany 
chest,  2  large  brass  sifters,  6  hearth  stones,  2 
crow-bars  and  2  sledge  hammers,  a  garden 
pitcher,  2  grindstones,  all  the  narrow  axes,  1 
steel  apple  mill,  1  do.  corn  mill,  2  large  jack 
screws,  1  brass  bushel,  77  barrels  of  flour,  do. 
do.  in  the  mill,  1  marble  mortar,  1  marque,  3 
backgammon  tables,  1  speaking  trumpet,  1 
large  office  press,  1  corn  mill  iron,  4  plough 
plates,  2  pair  large  money  scales,  and  one 
iron  chest." 

The  county  court  rendered  a  decree  pur- 
suant to  the  construction  put  on  the  will  by 
the  plaintiffs ;  but,  upon  an  appeal,  the  chan- 
cellor of  the  district  court  of  Staunton  ex- 
cluded all  crops  except  those  on  the  1,000 
acres  the  year  of  the  testator's  death  ;  being- 


•wills.— See    monoffraphic   noU   on    "Wills"  ap- 
pended to  Huffhea  v.  Huffhes,  S  Munf.  900. 
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of  opinion  that  the  words,  "Whether  g^ath- 
ered  or  growing,**  were  used  "to  prevent 
such  as  should  be  severed  t>efore  the  3l8t  day 
of  December  from  being  assets  in  the  hands 
of  the  executors,  "(a) 

He  also  excluded  the  liquors,  books,  and 
all  other  articles  that  did  not  come  strictly 
within  the  idea  of  household  furniture  and 
implements  of  husbandry.  On  this  branch 
of  the  controversy,  his  opinion  was  in 
the  following  words:  **The  next  difficulty 
arises  on  the  devise  of  the  household  goods 
and  furniture ;  for,  I  presume,  none 
236  *can  arise  about  the  implements  of  hus- 
bandry :  whatever  is  necessary  or  use- 
ful in  carrying  on  the  business  of  the  farm 
are  embraced  by  these  words.  Household 
goods,  and  household  furniture  must  re- 
ceive the  same  interpretation ;  for  they 
are  the  same.  In  Kelly  v.  Powlett,  Amb, 
605,  household  furniture  is  said  to  com- 
prise every  thing  useful  or  convenient  to  the 
householder,  or  ornamental  to  the  house ;  and 
that  circumstances  are  to  be  considered  in 
determining  what  will  pass  by  it.  But  this 
definition  or  description  of  household  furni- 
ture must  be  taken  in  a  limited  sense ;  for,  in 
the  same  case,  it  is  held  that  books  will  not 
pass  by  it ;  though  there  was  some  evidence 
of  the  testator's  intention  to  pass  them.  In 
Bridgeman  v.  Dove,  3  Atk.  176,  it  is  laid 
down  that  a  library  will  not  pass  by  a  devise 
of  furniture,  and  it  is  there  said  to  have  been 
so  determined.  In  Porter  v.  Tournay,  3 
Vesey,  jun.  311,  it  is  said  to  have  been  deter- 
mined that  the  word  furniture  does  not 
include  books  or  wine.(l) 

"The  marque  cannot  pass  under  any  con- 
struction of  the  will;  nor  the  backgammon 
tables ;  for  I  cannot  consider  them  more  use- 
ful or  ornamental  than  a  library,  and,  more 
especially,  as  the  devisee  is  a  female,  whom  I 
will  not  presume  either  very  skilful  in  the 
game,  or  inclinable  to  practise  it.  With  re- 
spect to  the  spyglass,  and  speaking  trumpet, 
I  cannot  bring  them  within  any  idea  which  I 
have  of  household  furniture.  It  is  true,  that 
they  may  be  useful  and  convenient  to  the 
proprietor :  but  not  more  so  than  a  surveyor's 
compass,  or  a  set  of  blacksmith's  tools.  The 
hearth  stones,  if  intended  for  any  of  the 
houses  upon  the  1,000  acres,  ought  to  pass : 
the  intent  of  the  testator  must  have  been 
such.  The  corn  mill  iron  (perhaps  an  iron 
corn  mill  is  meant,  as  there  is  before  men- 
tion made  of  a  steel  com  mill)  if  so,  it 
237  passes ;  *or,  if  it  is  the  iron  of  a  mill 
devised  to  the  appellee  Elizabeth,  it 
must  also  pass.  The  liquors,  as  before  said, 
do  not  pass :  nor  can  I  consider  the  empty 
barrels,  &c  within  the  devise ;  they  are  not 
household  furniture,  nor  implements  of  hus- 
bandry, though  they  might  be  useful  in 
securing  some  of  the  products  of  the  farm. 
The  other  articles  in  the  schedule  (except  the 
flour,  the  right  to  which  will  depend  on  cir- 
cumstances, one  important  one  will  be  the 
crop  out  of  which  it  was  made)  will,  I  think, 
pass  by  the  devise. 
"It  has  been  contended  that  the  exception 


<a)  Rev.  Code,  vol.  1,  p.  166,  s.  46,  47. 

(1)  Note.  In  addition  to  these  authorities,  Wil- 
liams, in  arffument,  cited  Slanninsr  v.  Style,  to  show 
rhat,  under  a  devise  of  "one's  household  sroods  and 
implements  of  household."  malt,  hops,  beer,  ale  and 
other  victuals  In  the  house  do  not  pass;  also  2  Fonb. 
b.  4.  c.  1,  8. 11.— Note  in  Ori^rinal  Edition. 


of  the  testator's  plate  and  watch  affords 
evidence  that  every  thing  else  was  intended 
to  pass  by  the  devise  ;  and  that,  though  the 
plate  would  pass,  yet  the  watch  wotild  not ; 
and  therefore  the  exception  would  have  been 
idle  and  useless  in  any  other  view.  But  it 
must  be  observed  that  the  plate  and  watch 
were  intended  as  specific  legacies  to  near 
relations,  and  reserved  for  that  special 
purpose.  The  exception  of  the  watch  might 
be  therefore  connected  with  the  plate,  out  of 
abundant  caution." 

The  chancellor,    therefore,    reversed   the 
decree  of  the  county  court,  and  directed  an 
account  to  be  taken  of  the  several  articles 
to  which  the  appellees,  Carnagy  and  Wife, 
were  entitled,  according  to   the  principles, 
and  subject    to   the    restrictions,    he    had 
mentioned,    from  this    decree,  by    special 
leave  of  the  court, (b)  an  appeal  was  taken. 
Wickham,  for  the  appellants. 
Williams,  for  the  appellees. 
Wednesday,  May  1st.    The    president  in- 
formed the  the  counsel  that  the  record  was 
defective  ;  a  copy  of  the  will  not  being   in- 
serted. 
238         *Judge  Roane  observed  there    was 
no    clause  in    the    bill,    or    answer, 
praying  the  will  to  be  taken  as  part  thereof. 
Wickham.    By  consent  of  parties,  a  copy 
of  the  will  may  now  be  received  as  part  of 
the  record.    There  is  in  the  bill  a  reference 
to  the  will,  and  that  is  sufficient. 

Williams.  In  the  case  of  Bristow  v.  The 
Commonwealth,  (MS.)(c)  a  whole  record  was 
admitted,  by  consent  of  parties,  to  be  added 
to  the  transcript  before  the  court. 

On  examining  the  order  made  in  that  case* 
the  court  was  satisfied,  and  a  copy  of  the 
will  was  received  by  consent. 

Judg«  Cabell  observed  another  defect.  A 
statement  of  an  account  of  sales  is  referred 
to,  but  does  not  appear.         '  • 

Wickham.  The  failure  to  file  that  exhibit 
was  a  fault  of  the  defendants ;  of  which 
they  have  no  right  to  complain. 

Monday,  June  24th.  The  judges  pro- 
nounced their  opinions. 

JUDGE  CABELL  (after  stating  the  case) 
proceeded  as  follows :  This  is  not  one  of 
those  cases  in  which  we  are  obliged  to  bend 
the  testator's  intention  to  some  stubborn 
rule  of  law.  On  the  contrary,  it  is  admitted, 
on  all  hands,  that  that  intention  (whatever 
it  may  be)  must  here  prevail.  And  it  ap- 
pears to  me  that  all  the  difficulties  made  in 
this  case  have  arisen  from  attending  to  the 
common  and  natural  acceptation  of  certain 
terms,  rather  than  to  the  sense  in  which 
they  are  used  by  the  testator ;  from  consid- 
ering those  terms  in  the  abstract,  rather 
than  as  explained  by  other  parts  of  the 
239  will,  and  the  circumstances  *of  this 
particular  case.  I  can  perceive  noth- 
ing in  the  will  calculated  to  restrict  the 
devise  of  the  crops  as  the  chancellor  has 
done.  The  expressions  are  broad  and  gen- 
eral, extending  to  all  crops  "gathered  or 
growing,"  and  correspond  with  the  liberal 
provision  intended  by  the  testator.  The 
construction  of  the  chancellor  would  render 
almost  nugatory  that  part  of  the  will  which 
gives  the  crops  ''gathered  :"  for,  suppose  the 


<b)  See  Rev.  Code.  vol.  1,  c.  928.  a. 
(c)  Order  Book.  May  12, 1800. 
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testator  had  died  on  the  1st  of  April ;  to 
mrhat  could  the  term  "gathered"  have  ap- 
plied, but  to  the  crops  of  the  preceding 
year? 

With  respect  to  the  books,  liquors,  &c.  it 
is  important  to  be  observed  that  this  was  a 
devise  in  fee ;  that  the  devisee  took  the 
lands,  with  all  the  houses,  all  their  ap- 
purtenances, all  the  implements  of  hus- 
bandry, half  the  stocks  of  every  kind,  and 
all  the  household  goods  and  furniture  ;  and, 
even  if  the  testator  had  left  us  to  collect  his 
intention  from  these  circumstances  only,  J 
think  the  inference  would  have  been  ex- 
tremely strong  that,  although,  "household 
goods,"  and  "household  furniture,"  have  in 
some  cases  been  decided,  and  may  in  general 
t>e  considered,  synonymous,  yet,  in  this  case, 
the  testator  intended,  by  "household  goods," 
something  more  than  mere  "furniture;" 
that  he  intended  every  thing  about  the 
housefthat  had  been  usually  held  and  enjoyed 
therewith,  and  that  would  tend  to  the  com- 
fort and  accommodation  of  the  householder. 
But  this  inference  is  rendered  irresistible 
when  ^we  consider  the  exception  of  the 
"watch,"  which  the  testator  thought  it 
necessary  to^nMike  from  this  devise.  There 
is  not  one  article,  in  the  whole  list  objected 
to  by  the  executors,  which  would  not  fall 
under  the  idea  of  "household  goods,"  with 
as  much,  if  not  more,  propriety,  than  the 
watch  ;  and  yet  the  testator  shows  that  these 
terms,  as  understood  and  used  by  himself, 
would  have  comprehended  the  watch,  had  it 
not  been  specially  excepted.  Of  course,  the 
articles  not  excepted  must  pass.  The 
240  testator  having  explained  his  *own 
meaning  in  the  use  of  these  terms,  I 
shall  take  that  as  my  guide,  without  resort- 
ing to  lexicographers  to  determine  what  the 
same  terms  ought  to  mean  in  the  abstract, 
or  to  adjudicated  cases  to  discover  what 
they  have  been  decided  to  mean  under  dif- 
ferent circumstances.  Without  inquiring, 
therefore,  what  would,  in  general,  not  pass 
by  the  terms  "household  goods  and  furni- 
ture," but  believingt  from  the  particular 
circumstances  of  this  case,  that  it  was  the 
intention  of  the  testator  to  bequeath  the 
articles  objected  to,  I  am  of  opinion  that 
the  decree  of  the  chancellor  be  reversed,  and 
that  of  the  county  court  be  affirmed. 

JUDGES  BROOKE  and  FLEMING  said 
that  their  sentiments  were  expressed  in  the 
opinion  just  pronounced. 

Decree  of  the  chancellor  unanimously  re- 
versed, and  that  of  the  county  court  affirmed. 


Monroe  (Governor)  v.  Redman  and  Others. 

Tuesday.  April  28d.  18tl. 

I.  Bonds— Statate—AppUcatloii.— Quaere,  whetber  the 
proviso  in  the  94th  sectioii  of  the  district  court 
law  extends  to  suits  upon  joint  and  seyeral  bonds, 
with  collateral  conditions  to  be  performed  by 
the  principal  oblisror  only,  as  well  as  to  bonds 
with  collateral  conditions  to  be  performed  by 
the  obliffors  jointly  or  severally? 

a.  Jari«dlctioii«— Noa-Residence— When  Oblectlon  Too 
Lste,— It  is  too  late,  after  issue  joined,  to  object 
to  the  court's  jurisdiction,  on  the  ground  of  non- 
residence  of  the  defendant. 

In  an  action  upon  a  sheriff's  official  bond, 
in  the  district  court  of  King  and  Queen, 
the  writ  was  served  on  Vincent  Redman,  (the 


*See   monographic    note    on   '^Jurisdiction*'   ap- 
pended to  Pliippen  V.  Durham.  8  Qratt.  467. 


sheriff,)  and  Fouchee  G.  Tebbs,  one  of  the 
securities ;  the  return  being  that  the  other 
securities  were  no  inhabitants.  Issue  was 
joined  on  the  plea  of  nil  debet ;  and,  when 
the  cause  came  on  for  trial,  the  defendants 
proved  that  the  defendant  Redman  resided 
in  Richmond  county,  out  of  the  King  and 
Queen  district,  at  the  time  of  issuing  the 
writ ;  and  (admitting  the  defendant  Tebbs  to 
have  resided  within  the  district  at  that  time) 
they  moved  the  court  to  dismiss  the  suit,  as 
no  writ  of  capias  ad  respondendum 
241  had  been  previously  issued  ^against 
the  said  Redman  in  the  district  in 
which  he  resided :  whereupon  the  suit  was 
accordingly  dismissed ;  "The  court  consider- 
ing that  the  defendant  Redman  was  t>ound 
by  the  obligation  for  performance  of  a  per- 
sonal duty,  in  which  the  defendant  Tebbs 
was  not  jointly,  or  jointly  and  severally, 
bound."(l) 

On  the  motion  of  Archibald  M'Call,  (the 
relator,  for  whose  benefit  the  suit  was 
brought,)  an  appeal  was  taken. 

Williams,  for  the  appellant,  relied  on  the 
proviso  in  the  24th  section  of  the  district  court 
law,(a)  as  authorizing  the  action  in  this 
case,  though  one  of  the  defendants  resided 
out  of  the  district. 

Wirt,  contra.  The  proviso  applies  to 
bonds,  or  covenants,  for  payment  of  money, 
or  for  performance  of  joint  and  several 
contracts ;  but  not  to  t)onds  with  collateral 
conditions.  The  contract  here  is,  that  the 
sheriff  shall  perform  the  duties  of  his  office  ; 
not  that  the  securities  as  well  as  the  sheriff 
shall. 

Williams,  in  reply.  This  is  certainly  '*a 
joint  and  several  l>ond  for  the  performance 
of  a  contract,"  viz.  that  the  sherifiF  should 
perform  his  duty. 

Besides,  the  defendant  appeared  and 
pleaded ;  after  which  it  was  too  late  to  take 
an  objection  of  this  nature,  (b) 

Wednesday,    April    24th.     The      Judges, 
CABELL,  BROOKE,  ROANE  and  FLEM- 
ING concurred  in  opinion   that,  after  issue 
joined,  it  was   too  late  to  take  advantage 
of   the    non-residence    of    the    defendant; 
Roane    observing    that    he    conceived  the 
point  settled  in  Bradley  v..  Welch,  and  the 
true  construction  of  the  act  of  assem- 
242      bly  to  be,   that  the  *writ  is  to  be  dis- 
missed, upon  condition  that  advantage 
be  taken  on  the  first  calling  of  the  cause. (2) 
Judgment  unanimously  reversed,  and  cause 
remanded  for  farther  proceedings  upon  the 
issue  joined.  

Triptett's  Executors  v.  Jameson. 

Tuesday,  April  28d,  18il. 

I.  Bzecators— Accoant— Who    May    Object  to.*— Any 
person  interested  in  the   settlement  of  an  ez- 


(1)  Note.  The  bond  was  in  the  usual  form,  bind- 
ing the  oblifiTors  jointly  and  severally,  with  a  con- 
dition in  the  form  prescribed  by  law.  Rev.  Ctode, 
vol.  1,  c.  80.  8.  10.— Note  in  Original  Edition. 


(a)  Rev.  Code,  voL  1,  p.  77. 


Bradley  v.  Welch,  1  Munf.  284;  Williams,  &c. 
V.  Campbell,  1  Wash.  158. 

(2)  Note.  See  3  Tuck.  Bl.  Appendix,  note  D.  p.  61. 
and  1  Wash.  153. 154. 

N.  B.  No  opinion  was  firiven  upon  the  point, 
whether  the  suit  mlsrht  have  been  dismissed  if  the 
objection  had  been  taken  in  time.— Note  in  Original 
Edition. 

*EzeGators— Account— Who  May  Object  to.— See 
monog^raphic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Depriest,  6  Gratt.  «. 
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ecntor*s  account  may  object  to  its  belnsr  allowed 
and  recorded,  and.  beinff  oyerrnled  in  snch  objec- 
tion, may  appeal  to  a  snperlor  coart. 
a.  Same— Compeiuatloa— CoinBlssloas.t— A  commis- 
sion of  more  than  five  per  cent,  on  the  amount  of 
sales  and  collections,  oasrht  not  to  be  allowed  an 
execntor,  except  upon  peculiar  circumstances. 

On  the  motion  of  Charles  Little  and 
Georf^e  Triplett,  executors  of  William  Trip- 
lett,  deceased,  the  court  of  Fairfax  county 
appointed  commissioners  to  settle  their 
account  with  the  estate  of  their  testator, 
which  was  accordingly  examined,  and  re- 
ported to  be  correct,  by  the  commissioners, 
and,  being  again  examined  in  open  court, 
was  allowed  and  ordered  to  be  recorded ; 
though  objected  to  by  Robert  B.  Jameson, 
("one  of  the  devisees,  in  right  of  his  wife,") 
who  filed  exceptions  to  so  much  of  the  re- 
port as  allowed  a  commission  of  7  1-2  per 
cent,  to  the  executors  upon  the  amount  of 
sales  and  collections,  as  * 'unreasonable 
and  too  much."(l)  Robert  B.  Jameson  ap- 
pealed to  the  district  court  holden  at  Hay- 
market,  which  reversed  the  order  of  the 
county  court,  and  directed  a  commission 
of  5  per  cent,  only  to  t>e  allowed ;  where- 
upon the  executors  appealed. 

Botts,  for  the  appellants,  insisted  that 
Jameson  had  no  right  to  appeal  from  the 
order  of  the  county  court ;  and  cited  Sayre 

V.  Grymes,  1  H.  &  M.  403. 
243  *Peyton Randolph,  contra.  The  case 
of  Sayre  v.  Grymes  is  not  like  this ; 
for  Sayre,  who  obtained  the  supersedeas  in 
that  case,  was  not  a  party  on  the  record; 
whereas,  here,  Robert  B.  Jameson  regularly 
made  himself  a  party,  by  taking  the  objec- 
tion in  the  county  court. 

Botts,  in  reply,  cited  Holcomb  v.  Purnall, 
referred  to  by  Judge  Tucker,  1  H.  &  M. 
406, 407,  and  Dunlop  v.  The  Commonwealth, 
2  Call,  284.  In  Sayre  v.  Grymes,  the  court 
went  upon  the  general  principle,  that  a  per- 
son not  interested  can  neither  appeal  nor 
obtain  a  supersedeas.  Besides,  this  was  not 
a  proper  subject  for  an  appeal :  the  county 
court  had  conclusive  power  on  the  subject, 
and  were  the  best  judges  whether  the  com- 
mission of  7  1-2  percent,  was  reasonable  or 
not. 

P.  Randolph.  The  county  court  was  bound 
to  exercise  a  sound  discretion  ;  and  whether 
they  did,  or  not,  is  a  question  properly  exam- 
inable by  a  superior  tribunal.  Nothing  is  to 
be  presumed  in  favour  of  their  decision. 
The  account  is  brought  up,  and  this  court 
has  all  the  data  to  enable  it  to  form  a  judg- 
ment. Seven  and  a  half  per  cent,  is  an 
extravagant  compensation  in  this  case.  An 
executor  is  not  to  be  allowed  as  an  insurer 
of  the  debts  ;  but  in  proportion  to  his  trouble 
and  expense,  according  to  fixed  principles. 

Wednesday,  April  24th.  JUDGE  ROANE 
pronounced  the  opinion  of  the  court.  "The 
court,  considering  that  the  appellee  appeared 
and  contested  the  allowance  of  the  executors' 
account,   as  stated  in  the  proceedings  ;  that 


ommisslon.— On  this  sub- 
ject the  principal  case  was  cited  in  Estill  y. 
McCllntlc.  11  W.  Va.  411:  Beecher  v.  Foster,  51  W. 
Va.  605.  42  S.  E.  Rep.  664.  See  foot-note  to  Fitz- 
firerald  v.  Jones,  1  Munf.  150. 

(1)  Note.  The  amount  of  sales  was  27.889  dollars 
and  81  cents;  of  cash  in  the  bank,  and  in  the  desk 
of  the  tesutor.  at  the  time  of  his  death.  1.017  dol- 
lars and  25  cents;  and  of  collections  912  dollars  and 
20  cents.  The  commission  allowed  was  7  1-2  per 
cent  upon  the  total  of  these  sums.— Note  in  Orig- 
inal Edition. 


he  averred  himself  to  be  interested,  as  a 
devisee,  in  the  estate  in  question,  and  ap- 
pealed from  the  judgment  of  the  court  of 
Fairfax  county  sanctioning  the  account  ; 
are  of  opinion  that,  under  the  decision  of 
this  court  in  the  case  of  Win gfield  v.  Cren- 
shaw,'3  H.  &  M.  245,  the  case  was  properly 
carried  by  him,  by  way  of  appeal,  to  the 
district  court ;  and  that  that  court 
244  rightly  reversed  *the  judgment  ap- 
pealed from  ;  inasmuch  as  no  facts  or 
circumstances  are  stated  on  the  part  of  the 
appellants  justifying  the  allowance  of  a  com- 
mission of  7  1-2  per  centum  to  the  executors. 
The  only  doubt  the  court  had  upon  the  sub- 
ject was,  whether,  inasmuch  as  the  order  of 
allowance  by  the  court  of  Fairfax  county 
was  only  ex  parte,  an  appeal  would  lie  from 
the  judgment ;  but  considering  that  such  ex 
parte  settlement  might  operate  injuriously  to 
the  appellee  and  others,  in  the  event  of  the 
loss  of  testimony  and  documents  competent 
to  impeach  that  allowance,  when  the  same 
might  thereafter  be  more  deliberately  ques- 
tioned ;  the  court  is  inclined  to  sustain  the 
appeal,  under  that  provision  of  the  act  which 
gives  a  right  of  appeal  to  all  who  may  be  in- 
jured or  aggrieved,  by  the  sentence  or  judg- 
ment of  a  county  court,  in  any  snit  or  contest 
whatsoever.? 
Judgment  affirmed. 


Fenwick  v.  M*Murdo  and  Fisher. 

Tuesday,  April  2Sd.  1811. 

I.  Covenant— Plea  of  CovensnU  Perlomied— Effect.* — 

In  an  action  of  covenant  npon  articles,  hy  wtaicli 
the  defendants  authorized  the  plaintiff  to  take 
into  his  possession  certain  mills,  to  put  the  same  In 
complete  repair,  and  to  make  sach  alterations  in 
the  construction  thereof,  as  shonld  in  his  opinion 
be  best  calculated  to  ^Ive  them  their  full  power 
and  effect:  enfirag-lns'  that  they,  at  all  times,  would 
be  ready  to  pay  the  amount  of  the  expenditures 
incurred,  on  the  production  of  proper  vouchers; 
and  that  the  plaintiff  shonld  retain  the  possessioa 
and  use  of  the  premises  for  a  term  of  years,  pay- 
ing a  certain  rent;  "provided,  that  in  all  the  re- 
pairs and  improvements,  thus  left  to  his  discredon. 
he  wodld  not  consider  his  own  temporary  accom- 
modation only,  but  the  permanent  advantage  of 
the  property  also,  and  proportion  the  expenditures 
accordinirly;*'  upon  the  plea  of  "covenants  per- 
formed,'* and  issue,  the  question  whether  the 
plaintiff  had  complied  with  the  terms  of  the  pro- 
viso was  properly  before  the  jury. 
a.  Jadirmests— Bqaltsble  Relief  affalnslt— Where  a 
canse  has  been  once  fully  heard  and  decided  In  a 
court  of  common  law,  having  competent  Jurisdic- 
tion of  the  case,  a  court  of  equity  ought  not  to 
interfere,  unless  fraud  or  surprise  be  suffg^ested 


^Covenant— Plea  of  Covenants  Perfomed— Must  Be 
Specially  Pleaded— The  general  rule  Is  that  the  de- 
fendant must  plead  specially  the  performance  of 
the  covenant  when  he  desires  to  rely  upon  the  same 
as  a  defense  to  the  action,  and  must,  in  general, 
show  specially  the  time  and  manner  of  the  per- 
formance. Arnold  V.  Cole,  48  W.  Va.  665,  26  S.  £. 
Rep.  812,  citing  the  principal  case. 

The  general  rule  as  to  the  mode  of  pleading  the 
performance  of  conditions  of  covenants  is  that  the 
party  must  not  plead  generally  that  he  performed  a 
covenant  or  condition,  but  must  show  specially  the 
time,  place,  and  manner  of  performance,  and  even 
though  the  subject  to  be  performed  should  consist 
of  several  different  acts,  yet  he  must  show  the  per- 
formance of  each.  Norfolk,  etc..  R.  R.  Ck>.  v.  SuffoUc 
Lumber  Go.,  92  Va.  487.  28  S.  E.  Rep.  7S7. 

See  further,  monographic  note  on  "Oovenants,  The 
Action  of*  appended  to  Lee  v.  Cooke,  1  Wash.  806L 

tJad^riBents— Equitable  Relief  against.— Many  notes 
on  this  subject  have  been  written  in  this  series  of 
reports.  See  foot-note  to  Turpln  v.  Thomas,  2  Hen.  it 
M.  180:  foot-note  to  Mason  v.  Peter,  1  Munf.  445: 
foot-note  to  Donally  v.  Oinatt  5  Leigh  866:  foot-note 
to  Terrell  v.  Dick,  1  Call  M9;  monographic  note  on 
"Judgments**  appended  to  Smith  v.  Charlton,  7 
Gratt.  426;  monographic  m>^«  on  "Injunctions"  ap- 
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and  proved,  or  some  material  adyentltlons  clr- 
camstance  bad  arisen,  which  could  not  have  been 
foreseen,  or  ffnarded  affainst. 

The  only  question  decided  in  this  case  was, 
whether  the  appellees,  who  were  originally 
defendants  in  an  action  of  covenant,  had 
full  remedy,  or  had  it  in  their  power  to  de- 
fend themselves  effectnally,  at  common  law. 

The  articles  of  ai^reement,  on  which  the 
action  was  founded,  were,  in  substance,  as 
follows : 

"Articles  of  agreement  this  day   entered 

into     between     Charles    James     M'Murdo 

and      George      Fisher,      trust^s     of 

245  *  James  Wardrop,  deceased,  of  the  one 
part,  and    William  Fenwick,  of    the 

other  part,  witness,  that,  for  the  considera- 
tions hereafter  expressed,  the  said  M'Murdo 
and  Fisher,  as  trustees  aforesaid,  do  hereby 
grant  unto  the  said  Fenwick  full  and  free 
liberty  and  authority  to  take  into  his  posses- 
sion the  mills,  situate  on  Falling  Creek  in 
the  county  of  Chesterfield,  commonly  called 
and  known  by  the  name  of  the  Ampthill 
Mills,  Ac  to  put  the  same,  and  every  part 
thereof,  in  perfect  and  complete  repair,  and 
to  make  such  alterations  in  the  construction 
of  the  said  mills  as  shall,  in  the  opinion  of 
said  Fenwick,  be  best  calculated  to  give  them 
their  full  power  and  effect ;  to  erect  (should 
he  choose  to  do  so)  a  saw-mill,  cooper's  shop 
and  store-house,  in  such  situations  as  he 
shall  think  proper ;  as,  also,  a  bridge  across 
the-  creek,  &c. ;  for  the  said  purchases,  and 
for  the  hire  or  salary  of  the  different  work- 
men, &c.  except  such  as  may  attend  the 
erection  of  the  before-mentioned  bridge,  the 
said  M'Murdo  and  Fisher  hereby  acknowl- 
edge themselves  to  be  responsible,  and  en- 
gage that,  at  all  times,  they  will  be  willing 
and  prepared  to  pay  the  same,  on  the  produc- 
tion of  proper  vouchers.  And  it  is  further 
agreed  upon,  and  understood,  that  the  said 
Fenwick  shall  retain  quiet  and  peaceable 
possession  of  the  before-mentioned  property, 
for  and  during  the  full  term  of  ten  years, 
from  the  first  day  of  October  next,  during 
which  it  shall  be  subject  to  his  exclusive 
management  and  control,  and  shall  be 
worked  or  used  by  him,  his  heirs  or  assigns, 
during  that  period,  for  his  or  their  exclusive 
interest  or  emolument :  Provided,  (and  the 
proviso  is  introduced  by  the  trustees,  in  per- 
fect confidence  of  its  full  and  proper  influ- 
ence on  the  said  Fenwick,)  that,  in  all  the 
repairs  and  improvements  thus  left  to  his 
discretion,  the  said  Fenwick  will  not  con- 
sider his  own  temporary  accommodation 
only,  but  the  real  and  permanent  advantage 
of  the  property  also,  and  proportion  the 
expenditures  accordingly.  And  the  said 
Fenwick   doth    hereby  engage,    bind 

246  and  oblige  himself  to  obtain  *the  nec- 
essary   workmen      and    labourers    as 

speedily  as  possible,  and  on  the  most  advan- 
tageous terms  he  can,  and  to  complete  the 
work  before  particularized  with  all  the  de- 
spatch which  shall  appear  to  him  to  consist 
with  the  durability  thereof;  that  the  com- 
pletion of  the  mills  shall  be  the  first  object, 
and  shall  not  be  impeded  by  any  other ;  that 

pended  to  Clay  tor  y.  Anthony,  15  Gratt.  618:  mono- 
graphic not€  on  "Jurisdiction"  appended  toPhippen 
▼.  Dnrham,  8  Qratt  457. 

The  principal  case  was  cited  on  the  subject  in 
West  y.  Loffwood«  6  Mnnf.  498,  801.  50S,  604:  Oswald  y. 
Tyler.  4  Rand.  87:  Slack  y.  Wood,  0  Gratt  48. 


when  the  mills  shall  be  completed  the  year 
shall  commence  ;  at  the  termination  whereof, 
he  will  pay  to  the  said  M'Murdo  and  Fisher, 
or  to  whoever  else  shall  be  duly  authorized 
to  receive  the  same,  the  sum  of  six  hundred 
dollars  ;  at  the  end  of  each  of  the  next  suc- 
ceeding two  years  the  like  sum  ;  at  the  end 
of  each  of  the  next  succeeding  three  years, 
the  sum  of  one  thousand  dollars ;  and  (should 
he,  his  heirs  or  assigns,  choose  so  long  to 
retain  said  property)  at  the  end  of  each  of 
the  next  succeeding  three  years,  the  sum  of 
twelve  hundred  dollars :  at  that  time  (which 
will  include  a  term  of  nine  years  from  the 
completion  of  the  mills)  this  lease  shall 
terminate.  It  is  also  understood,  and  agreed 
to  by  the  said  Fenwick,  that,  should  the  said 
mills  not  be  completed  by  the  first  day  of 
October,  which  shall  be  in  the  year  eighteen 
hundred  and  two,  the  rent,  as  above,  shall, 
notwithstanding,  commence  on  that  day, 
and  be  payable  on  the  same  day  in  the  year 
next  succeeding  ;  provided,  however,  that  the 
works  shall  not  have  been  retarded  or  de- 
stroyed by  fire,  freshes,  or  other  inevitable 
accidents.  The  said  Fenwick  hereby  further 
engages,  for  himself,  his  heirs  and  assigns, 
that,  at  the  termination  of  the  lease  as 
before  mentioned,  the  said  mills  and  append- 
ages, as  before  particularized,  shall  be  de- 
livered up  to  the  said  M'Murdo  and  Fisher, 
or  to  whoever  else  shall  be  authorized  to 
receive  the  same,  in  good  working  and  ten- 
an table  condition,  such  accidents  by  fire, 
water,  or  otherwise,  as  with  due  care  and 
skill  might  have  been  prevented,  and  com- 
mon wear  and  tear  excepted  :  and  should  the 
said  Fenwick,  at  any  time  previous  to  the 

termination  of  the  lease  as  aforesaid, 
247      resolve  to  release  the  *said  mills  and 

appendages,  he  hereby  engages  to  the 
said  trustees  a  preference  to  any  other  ten- 
ant on  equal  terms.  In  testimony,  and  for 
the  due  performance  of  these  their  respec- 
tive engagements,  the  parties  hereto  do 
hereby  bind  themselves,  their  heirs  and 
executors,  each  unto  the  other,  their  heirs, 
executors  and  assigns,  in  the  penalty  of 
twenty  thousand  dollars,  to  be  paid  by  the 
party  defaulting  to  the  party  performing; 
and  have -hereunto  set  their  hands  and  fixed 
their  seals,  this  eleventh  day  of  August, 
eighteen  hundred  and  one." 

The  declaration  set  forth  the  articles  of 
agreement  very  fully ;  averred  that  every 
thing  was  done  on  the  part  of  the  plaintiff 
that  he  was  bound  to  perform  ;  and  charged 
the  breach  in  the  refusal  of  the  defendants, 
on  the  30th  day  of  August,  1803,  to  pay  to  the 
plaintiff  the  sum  of  1,9%1. 19s.  9d.  for  which 
they  were  responsible  according  to  the  con- 
tract, and  for  which  he  produced  proper 
vouchers ;  stating  that,  on  the  first  day  of 
January,  1802,  4221.  15s.  6d.  (part  of  the  sum 
above  mentioned)  was,  and  part  thereof  had, 
long  before,  been  due.  Plea,  "covenants 
performed,"  and  issue.  The  jury  found  a 
general  verdict  for  the  plaintiff,  for  2,3411. 
lis.  lid.  damages ;  and  judgment  was  en- 
tered accordingly. 

To  this  judgment  M'Murdo  and  Fisher 
obtained  an  injunction  from  the  superior 
court  of  chancery  for  the  Richmond  district, 
chiefiy  on  the  grounds  that  Fenwick's  expen- 
ditures on  the  mills  were  extravagant  and 
excessive,  and  not  for  the  real  and  permanent 
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advantage  of  the  estate  ;  that,  availing  him- 
self of  that  clause  of  the  contract  which 
authorized  him  to  make  such  alterations  in 
the  construction  of  the  mills  as  should,  in  his 
opinion,  be  best  calculated  to  give  them 
their  full  power  and  effect,  he  proceeded,  not 
only  to  repair  the  old  machinery,  but  to  con- 
struct new  machinery  throughout,  and  on  a 
new  plan  ;  which  was  not  the  intention  of 
the  contract ;  that,  at  the  trial  at  law,  it  hav- 
ing been  admitted  by  M'Murdo  and  Fisher 
that  the  money  charged  in  the  account 

248  *had  been  paid,  '«the denial  that  it  was 
properly  chargeable  to  the  defendants 

at  law  seemed  to  have  but  little  influence  on 
the  jury,"  and  they  sanctioned  every  charge 
made  by  Fenwick ;  that  the  jury  had  not 
time  for  a  full  and  deliberate  investigation 
of  an  account  so  lengthy  and  important,  and 
taking  the  words  of  the  contract  as  their 
guide,  and  (not  considering  (perhaps  cor- 
rectly avoiding  to  consider)  the  trust  reposed 
in  the  plaintiff  at  law)  they  thought  he  had 
a  right  to  make  any  alterations  he  might 
deem  expedient. 

The  answer  fully  and  particularly  denied 
the  equity  of  the  bill ;  averring  that  all  the 
improvements  were  t>ona  fide  made,  being 
such  as  were  indispensably  necessary  to 
embrace  the  objects  and  provisions  of  the 
contract,  and  to  promote  the  permanent 
advantage  of  the  property;  and  that  this 
was  shown  to  the  satisfaction  of  the  jury,  and 
of  the  plaintiffs  themselves,  by  the  testimony 
of  the  millwright  summoned  by  them. 

A  great  number  of  depositions  were  taken 
on  both  sides ;  among  which  were  those  of 
five  of  the  jurors  who  rendered  the  verdict  at 
common  law ;  one  of  whom  swore  that  the 
jury  did  not  inquire  whether  any  particular 
article  in  the  account  was  too  high  or  too  low, 
or  if  there  was  more  than  was  necessary  ; 
as  they  considered  Fenwick  not  limited  by 
the  contract  as  to  the  repairs  or  improve- 
ments which  he  might  think  calculated  to 
give  the  mills  their  full  power  and  effect ; 
but  that  juror  heard  no  testimony  tending  to 
show  any  money  was  used  improperly,  or 
that  more  was  expended  than  was  necessary. 
Three  of  them  deposed  that  the  trial  was 
full ;  that  the  jury  gave  their  verdict  upon 
complete  proof  of  the  plaintiff's  demand, 
after  every  objection  "which  the  counsel  for 
the  defendants  made"  had  been  considered ; 
being  of  opinion  that  the  money  was  prop- 
erly expended  in  erecting  necessary  works, 
completed  upon  the  most  economical  terms, 
and  according  to  the  spirit  of  the  contract 
between  the  parties.    The  fifth  was  in 

249  general  of  the  same  *^opinion,  but  said 
there  was  son^  unnecessary  expense 

which  appeared  to  proceed  from  error  in 
judgment,  for  which  Fenwick  was  not 
thought  responsible  by  the  jury. 

The  depositions  contained  a  variety  of 
testimony  concerning  the  comparative  ex- 
pediency of  repairing  the  old  works,  or  of 
resorting  to  the  new  plan  adopted  by  Fen- 
wick ;  taking  into  view  the  quantity  of  water 
in  the  stream,  and  value  of  custom  to  the 
mill,  compared  with  the  expense  incurred. 

It  appeared  in  evidence,  that  the  ma- 
chinery in  the  mills,  when  he  took  posses- 
sion, was  of  little  or  no  value  ;  but  that  the 
expense  of  repairing  the  old  machinery 
would  have  been  much    less  than  that  of 


erecting  the  new ;  which,  however,  wa» 
better  calculated  to  make  the  most  of  the 
wheat,  and  more  advantageous  to  the  lessee. 
A  witness  was  of  opinion  that  the  mill» 
could  have  been  repaired  upon  the  old  plan 
for  1,7101.  3s.  11  3-4d.;  but  as  to  this,  the 
testimony  was  doubtful.  The  money  paid 
by  M'Murdoand  Fisher,  and  credited  by  Fen- 
wick in  his  account,  rendered  before  the 
district  court,  amounted  to  1,8251.  48.  6d.; 
adding  to  which,  2,0661.  19s.  9d.  (the  sum 
he  recovered,  exclusive  of  interest,)  the  cost 
of  the  new  works  appeared  to  be,  at  least, 
3,9121.-4s.  3d. 

The  late  chancellor,  on  the  28th  of  March* 
1806,  made  the  injunction  perpetual ;  from 
which  decree  Fenwick  appealed. 

The  case  was  very  elaborately  argued 
upon  the  merits,  as  well  as  the  question  of 
jurisdiction ;  by 

Williams  and  Warden,  for  the  appellant, 
and 

Call  and  Hay,  for  the  appellees. 

Upon  the  last  point,  the  counsel  for  the 

appellees  contended  that  effectual  de- 

250      fence  could  not  have  been   made  *at 

law,  under  the  plea  that  was  filed,  or 

any  other  plea  that  could  have  been  filed. 

1.  The  plea  was  "covenants  performed." 
which  covers  only  the  ground  occupied  by 
the  declaration,  and  amounts,  in  substance* 
to  the  plea  of  payment.  Under  this  plea 
no  matter  of  defence  could  be  introduced 
by  the  defendants,  but  such  as  tended  to  sup- 
port their  plea.  They  could  not  avail  them- 
selves of  a  precedent  covenant  to  be  per- 
formed by  the  plaintiff,  and  could  not  have 
held  him  to  prove  performance  on  his  part 
of  such  precedent  covenant.  All  the  plain- 
tiff was  bound  to  prove  was  the  amount  of 
the  sums  expended,  and  that  proper  vouch- 
ers were  produced. 

But,  in  this  case,  the  proviso  was  not 
even  a  precedent,  but  a  collateral  and  in- 
dependent covenant.  The  general  averment 
of  "performance,  on  the  part  of  the  plaintiff, 
according  to  the  true  intent  and  meaning- 
of  the  contract,"  does  not,  in  this  case, 
refer  to  the  proviso,  but  to  the  preceding" 
part  of  the  declaration,  in  which  the  plain- 
tiff, after  reciting  the  words  of  the  contract, 
has  introduced  the  novelty  of  undertaking" 
to  set  forth  the  intent  and  meaning  of  those 
words.  In  this  declaration  there  is  no  aver- 
ment relating  to  the  proviso.  The  question 
concerning  it,  therefore,  could  not  have 
been  tried  by  the  jury.  The  plaintiff  is  not 
bound  to  aver  performance  on  his  part,  ex- 
cept where,  by  his  own  showing,  there  is 
a  covenant  to  be  performed  by  him  before 
performance  can  be  exacted  of  the  defend- 
ant.(a)  Where  he  makes  an  unnecessary 
averment  performance,  he  is  not  required 
to  prove  it,  but  it  is  rejected  as  surplusage, 
(b)  Even  then,  if  the  plaintiff  had  averred 
that  he  made  the  repairs  in  conformity  with 
the  proviso,  he  would  not  have  been  bound 
to  prove  it ;  for  it  would  have  been  surplus- 
age ;  since  the  proviso  was  not  a  pr^imi- 
nary  covenant. 

2.  It  was  not  possible  at  law  to  put  in 
such  a  plea  as  would  have  given  the  defend- 
ants the  benefit  of  the  proviso. 


(a)  1  Sannd.  2S5,  note  (5);  ICbltty.  282. 

(b)  Bristow  y.  Wrlffht  Douff.  666;  6  Com.  Dig,  ttl; 
1  Cliitty.  216. 
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251  *The   only  way  in  which  a  special 
plea  could  have  been  drawn  was,  **that 

the  plaintiff  was  not  entitled  to  his  ac- 
tion, because,  in  the  repairs  made  by  him,  he 
had  not  consulted  the  permanent  interest  of 
the  estate."  But  this  plea  might  have  l>een 
<lemurred  to,  because  the  covenant  on  which 
it  relied  was  not  a  precedent,  but  an  inde- 
pendent covenant  ;•  and  th^  demurrer  would 
bave  been  rightly  sustained. 

The  only  question  is,  whether  the  proviso 
was  a  precedent  or  independent  covenant? 
And  this  depends  on  no  general  rule,  but  the 
nature  of  the  contract,  and  real  intention 
of  the  parties,  (a)  According  to  the  con- 
tract. Fen  wick  was  to  begin  immediately  ; 
M'Murdo  A  Fisher  were  to  be  immediately 
responsible  for  the  expenditures,  and  to  pay 
the  money  on  the  production  of  vouchers. 
The  cotemporaneous  exposition  of  the  con- 
tract by  the  parties  was  such  ;  as  their  con- 
<luct  proved.  Surely,  then,  the  proviso* could 
not  have  been  a  precedent  condition.  They 
could  not  have  withheld  the  first  payments 
on  the  ground  of  their  being  not  certain 
that  he  was  consulting  the  permanent  in- 
terest of  the  estate.  This  could  not  have 
been  ascertained,  until  very  great  progress 
liad  been  made  in  the  work.  Even  if  the 
proviso  had  been  an  express  preliminary 
covenant.  Fen  wick's  part  performance  would 
have  prevented  the  defendants  from  avail- 
ing themselves  of  the  defence ;  because  their 
maintaining  such  plea  would  have  occasioned 
a.  loss  to  the  plaintiff  of  the  money  actually 
paid  by  him,  and  properly  paid.  Suppose 
he  had  advanced  all  the  money  out  of  his 
own  pocket,  t>efore  calling  on  them  ;  they 
had  refused  payment ;  suit  had  t>een  brought, 
and  they  had  thereupon  filed  a  special  plea, 
relying  on  the  proviso;  if  the  plaintiff,  in- 
stead of  demurring,  had  joined  issue,  justice 
could  not  have  been  done  to  either  party ; 
because  Feu  wick,  if  defeated  by  such  plea 
in  bar,  would  not  have  recovered  even  as 
much  of  the  money  as  he  had  rightfully 
paid.  There  was,  therefore,  no  adequate 
remedy  at  law. 

252  *In  support  of  this  point,  the  counsel 
cited  also,  6  T.  R.   573 ;   Lord  Mans- 
field's opinion  in  the  case  of  Boone  v.  Byre, 

« reported  in  1  H.  Bl.  273,  note  (a);  1  Saund. 
319,  Pordage  v.  Cole ;  lb.  320,  note  (4),  and 
the  cases  there  referred  to ;  1  Esp.  N.  P. 
281  ;  Gilb.  Law  of  Evidence,  194,  Ac.  and  1 
Chitty,  313. 

In  opposition  to  an  allegation  on  the 
other  side,  that  the  subject  was  fully  before 
the  jury,  they  contended  that  the  only  light 
in  which  the  court  should  regard  the  case, 
should  be  to  look  at  the  record  and  pleadings, 
and  consider  no  point  as  investigated  but 
what  the  pleadings  warranted.  The  incon- 
venience would  be  very  great  of  adopting  a 
practice  of  proving,  by  witnesses,  what  was 
said  by  counsel  before  the  jury.  Even  in  a 
case  clearly  proper  for  a  court  of  equity,  it 
might  be  contended  that  a  question,  which 
ought  not  to  have  been  presented  to  the  jury, 
was,  in  fact,  argued  t>efore  them.  For  ex- 
ample, where*  a  bond  has  been  given  for 
payment  of  purchase-money,  and  a  title  not 
made,  a  witness  might  be  called  to  prove 
that,  in  debt  on   the  bond,  the  defendant's 


a  (a)  Hotham  ▼.  The  East  India  Company,  l  T.  R. 
646:  Campbell  v.  Jones,  6  T.  R.  571. 


counsel,  in  argument,  objected  to  the  action 
on  the  ground  of  the  defect  of  title ;  and, 
though  the  objection  was  overruled,  or  (very 
properly)  disregarded,  it  might  be  said  that, 
because  the  point  was  before  the  jury,  the 
defendant  should  have  no  remedy  in  equity. 
On  the  other  side,  it  was  said  that  Fen  wick 
could  not  have  recovered  at  law,  without 
showing  that  the  expenditures  incurred  were 
in  conformity  with  the  contract,  of  which 
the  proviso  was  an  essential  part,  but  not 
an  independent  covenant ;  for  a  proviso 
does  not  make  a  covenant,  (b)  The  contract 
was,  that  they  would  pay  the  money,  pro- 
vided that,  in  all  the  repairs  and  improve- 
ments, he  would  not  consider  his  own 
temporary  accommodation  only,  but  the 
real  and  permanent  advantage  of  the  prop- 
erty also,  and  proportion  the  expenditures 
accordingly.    They  were  to  pay,  pro- 

253  vided  he  did  this ;  *but  if  otherwise, 
they  were  not  to  pay.    This  inquiry, 

then,  was  proper  for  the  jury ;  and  they  have 
decided  that  he  has  done  so. 

The  plaintiff,  in  support  of  the  averment 
in  his  declaration  that  he  had  performed  on 
his  part  all  that  was  incumbent  upon  him  to 
perform,  was  bound  to  prove  that  he  made 
the  repairs  and  improvements  agreeably  to 
the  proviso.  In  like  manner,  in  a  case  where 
a  party  purchases  an  estate,  and  agrees  to 
pay  a  certain  sum,  provided  particular  coun- 
sel shall  approve  the  title,  the  vendor  must 
prove  that  his  title  was  approved  by  that 
counsel,  before  he  can  recover  of  the  pur- 
chaser, (c)  Under  the  plea  of  covenants  per- 
formed, to  this  declaration  and  agreement, 
the  whole  subject  was,  therefore,  properly 
before  the  jury. 

A  court  of  equity  can,  upon  no  principle, 
make  contracts  for  parties.  It  can  relieve 
from  a  hard  or  unconscionable  bargain,  only 
by  making  the  plaintiff  accept  compensa- 
tion ;  and  that  must  be  his  actual  advances 
of  money,  with  lawful  interest ;  which  is  all 
the  court  of  law  has  given  in  this  case. 

Thursday,  May  2d,  1811.  The  president 
pronounced  the  opinion  of  the  court  in  the 
following  terms : 

"This  appears  an  important  case,  rather 
from  the  amount  of  the  subject  in  contro- 
versy, than  from  any  difficulty  respecting 
the  principles  that  govern  the  decision ; 
which  have  been  well  settled  by  this  court  in 
a  variety  of  cases ;  and,  among  others,  those 
of  Terrell  v.  Dick  ;  Turpin,  Adm*r  of  James, 
V.  Thomas's  Representatives;  Morris  and 
Overton  v.  Ross ;  Syme  and  others  v.  Mon- 
tague, and  De  Lima  v.  Glassel's  Adm'r. 
The  principle  settled,  on  solemn  argument 
and  due  consideration  of  those  cases  ought 
not  now  to  be  disturbed;  which  is,  that 
where  a  cause  has  been  once  fully  heard  and 
decided  in  a  court  of  common  law,  having 
competent  jurisdiction  of  the  case,  a  court 
of  equity  ought  not  to  interfere,  unless 

254  *fraud  or  surprise  be  suggested  and 
proved,  or  some  material  adventitious 

circumstance  had  arisen,  which  could  not 
have  been  foreseen,  or  guarded  against. 

''The  case  before  us  was  most  properly  cog- 
nisable in  a  court  of  common  law,  where  it 
seems  to  have  been  thoroughly  investigated. 


(b)  Suffleld    y.  BaskervlU,  8  Mod.  30;  Briscoe  v. 
KinfiT.  Cro.  Jac.  281. 

(c)  Appleton  y.  Binlcs.  6  Bast.  148. 
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and  underwent  an  able  and  leng'thy  discus- 
sion in  all  its  parts  ;  and  a  verdict  and  judff- 
ment  was  rendered  in  favor  of  the  plaintiff ; 
to  which  there  was  no  exception  taken,  nor 
was  there  a  motion  for  a  new  trial.  This 
court,  without  deciding  on  its  merits,  is 
unanimously  of  opinion  that  the  court  of 
chancery  had  no  jurisdiction  of  the  case. 
The  decree  is  therefore  reversed,  and  the 
bill  dismissed  with  costs.'' 


Beattie  v.  Tabb's  Administrators. 

Tuesday,  April  80th.  1811. 

I.  BilU  of  Bzceptioii— Pacts  Imperfectly  5Uted— Effect* 

— Judfirment  reversed,  becaase  the  bill  of  excep- 
tions stated  the  facts  imperfectly. 
See.  to  the  same  effect.  Barrett  &  Ck).  y.  Taze- 
well. 1  Call,  11&. 
a.  British  Snbiects-Statate  of  LlBitatfons-Opera. 
tloB.t— The  circumstance  that  a  plaintiff  is  a 
British  subject,  and  was  entitled  to  his  claim  be- 
fore the  year  1776.  is  not.  in  Itself,  sufficient  to 
protect  him  against  the  operation  of  the  act  of 
limitations. 

This  was  an  action  of  debt,  instituted 
December  28th,  1803,  in  the  Petersburg  dis- 
trict court,  upon  a  promissory  note  executed 
by  John  Tabb  to  Robert  Armistead^  April 
12th,  1775,  and  assigned  to  William   Beattie. 

The  defendants  pleaded  "nil  debet, "  and, 
at  the  trial,  gave  in  evidence  to  the  jury  the 
statute  of  limitations.  Whereupon,  the 
plaintiff  proved  that  he  was  a  British  subject, 
and  held,  and  was  entitled,  by  assignment, 
to  the  note  in  question,  before  the  year  1776 ; 
and  moved  the  court  to  instruct  the  jury  that 
he  was  protected  from  the  operation  of  the 
said  statute,  under  the  second  section  of  the 
treaty,  (1)  which  is  in  these  words :  "Whereas 
it  is  agreed  by  the  fourth  article  of  the 
definitive  treaty  of  peace,  concluded  at  Paris 
on  the  third  day  of  September,  one  thousand 
seven  hundred  and  eighty-three,  between  his 


*Blils  of  Bxceptioiis-Pocts  ImperfecUy   Stated-Ef. 

fect.~Where  a  bill  of  exceptions  states  the  facts  so 
imperfectly  that  the  court  cannot  discover  how  .the 
case  ouffht  to  be  decided,  the  Judgment  should  be 
reversed  and  the  cause  remanded  for  a  new  trial. 
To  susuln  this  proposition,  the  principal  case  is 
cited  with  approval  in  Brooke  y.  Yoansr.  8  Rand.  117; 
Lynch  v.  Thomas,  8  Leiffh  689,  090;  McDowell  v. 
Crawford.  11  Gratt  398:  Strader  v.  Goff.  6  W,  Va. 
864:  foot-note  to  Barrett  v.  Tazewell,  1  Call  216:  foot- 
note  to  Raines  v.  Philips,  1  Lelffh  488:  foot-note  to 
Thompson  v.  Cummlnsr,  2  Lelffh  821.  Bat  see  contra, 
foot-note  to  Thompson  t.  Cumminsr,  2  Leiffh  ?2\\  foot- 
note to  Bowyer  v.  Chesnnt.  4  Leifirh  1 :  foot-note  to 
Harman  ▼.  Lynchbursr.  S3  Gratt.  87:  monographic 
note  on  "Bills  of  Exception"  appended  to  Stoneman 
V.  Com.,  S)6  Gratt.  887,  where  it  is  shown  that  the 
later  decisions  sastaln  the  rule  that  a  bill  of  excep- 
tions must  clearly  and  distinctly  point  out  the  error 
complained  of.  otherwise  the  exception  is  unayall- 
iuff :  in  other  words,  where  the  bill  of  exceptions  is 
so  uncertain  that  the  appellate  court  cannot  dis- 
cover whether  or  not  there  has  been  error,  the 
judfirment  of  the  lower  court  ouirht  to  be  affirmed. 
Otherwise  a  premium  would  be  put  upon  careless- 
ness, and  the  exceptor  would  be  encourafired  to  draw 
his  exceptions  In  as  confused  a  way  as  possible. 

tStstate  of  Limitations— Pleedlng.— In  Draper  v. 
Glassop.  Salk.  278,  Lord  Holt  expressed  the  opinion 
that  the  statute  of  limitations  was  proper  evidence 
under  a  plea  of  ni/  debit-,  that  the  action  of  debt 
formed  an  exception  to  the  rule  that  the  statute  of 
limitations,  to  be  relied  on,  must  be  specially 
pleaded:  and  cannot  be  firlven  In  evidence  under  the 
fireneral  Issue.  As  stronsrly  countenanclufir  this 
opinion  of  Lord  Holt  the  principal  case  is  cited  In 
Butcher  v.  Hixton,  4  Leifirh  528. 

See  further,  on  this  subject,  monofirraphic  note  on 
"Limitation  of  Actions*  appended  to  Herrlng^ton  v. 
Harklns,  1  Rob.  591. 

(1)  Note.  MeaninfiT  the  Convention  between  Great 
Britain  and  the  United  States,  concluded  at  London, 
January  8th.  1808.— Note  in  Original  Edition. 


Britannic  Majesty  and  the  United 
255  States,  that  creditors  *on  either  side 
should  meet  with  no  lawful  impedi* 
ment  to  the  recovery  of  the  full  value,  in 
sterlinf^  money,  of  all  bona  fide  debts  there- 
tofore contracted ;  it  is  hereby  declared,  that 
the  said  fourth  article,  so  far  as  respects  it» 
future  operation,  is  hereby  recognised,  con- 
firmed, and  declared  to  be  binding  and  obli- 
gatory on  his  Britannic  Majesty  and  the  said 
United  States  ;  and  the  same  shall  be  accord- 
ingly ot>served  with  punctuality  and  good 
faith,  and  so  as  that  the  said  creditors  shall 
hereafter  meet  with  no  lawful  impediment  to 
the  recovery  of  the  full  value,  in  sterliag- 
money,  of  their  bona  fide  debts."  But  the 
court,  being  of  a  different  opinion,  refused  to> 
give  such  instruction.  To  which  opinion  of 
the  court  the  plaintiff  filed  a  bill  of  exceptions- 
setting  forth  the  above  circumstances  only. 

Verdict  and  judgment  for  the  defendants* 
and  appeal. 

George  K.  Taylor,  for  the  appellant,  quoted 
5  Burr.  2630,  Quantock  v.  England,  as  show- 
ing that  the  act  of  limitations  is  not  an  ab- 
solute bar,  but  only  a  legal  impediment  to 
the  recovery  of  a  debt.  He  then  relied  on 
the  cases  of  Georgia  v.  Brailsf  ord  and  others, 
3  Dallas,  1,  Ware  v.  Hylton,  ib.  399,  and 
Page  V.  Pendleton,  Wythe's  Rep.  127,  as  es- 
tablishing the  position  that  the  restoration 
of  peace,  as  well  as  the  very  terms  of  the 
treaty  of  1783,  revived  the  creditors'  right  of 
action  to  recover  British  debts.  In  Hopkirk 
V.  Bell,  3  Cranch,  454,  and  4  Cranch,  164,  It 
was  decided  that  the  act  of  limitations  was- 
no  bar  to  those  debts.  It  is  now  understood, 
in  the  federal  courts,  as  settled,  that  the  act 
runs  only  from  the  time  of  the  plaintiff's, 
coming  into  this  country  since  the  date  of 
the  convention  of  1802,  and  this  court,  on 
questions  relating  to  the  construction  of 
treaties,  abides  by  the  opinions  of  the 
supreme  court  of  the  United  States  ;  in  like 
manner  as  that  court  is  governed  by  the 
decisions  of  the  state  courts,  on  the  subject 

of  state  laws. 
256  *Hay,  for  the  appellees,  was  not  dis- 
posed to  controvert  the  authority  of 
the  case  of  Hopkirk  v.  Bell ;  though  it  was 
an  ez  parte  decision.  The  only  question  is, 
whether  this  case  is  so  stated  as  to  come 
within  the  scope  of  that  decision  ;  the  ground 
of  which  was,  that  Hopkirk,  the  surviving 
partner  of  Spiers,  Bowman  &  Co.  had  al- 
ways been  resident  in  the  kingdom  of  Great 
Britain  ;  and  though  it  was  afterwards  cer- 
tified (4  Cranch,  164,)  that  Andrew  Johnston, 
one  of  the  partners,  came  into  this  country 
in  1784,  and  died  here  in  1785,  the  court  said, 
this  additional  circumstance  was  not  suflS- 
cient  to  vary  the  former  decision.  If  the 
company  had  had  a  factor  resident  here,  the 
decision  would  have  been  different. 

But  in  this  case,  it  is  only  stated  that  the 
plaintiff  is  a  ''British  subject."  Where  he 
resided  does  not  appear.  It  is  true  that  it 
does  not  appear  that  he  was  always  resident 
in  this  country  ;  but  it  was  incumbent  on 
him  to  make  out  a  case  to  entitle  him  to  re- 
cover in  opposition  to  the  plevof  the  act  of 
limitations. 

George  K.  Taylor,  in  reply.  Admit  that 
the  plaintiff  always  resided  here,  (thongh 
such  was  not  the  fact,)  yet  Hopkirk  v.  Bell 
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is  clear  authority  in  his  favour ;  and  if  it 
were  not,  the  convention  of  1802,  in  itself,  is 
sufficient.  The  British  authorities  are  con- 
clusive that,  if  the  act  of  limitations  runs 
ag-ainst  one  of  the  partners  of  a  firm,  it 
runs  against  all.  The  true  meaning  of  the 
decision  is,  that  though  the  act  once  did  run, 
it  was  set  aside  by  the  convention  ;  by  which 
it  was  intended  to  revive  claims  already 
barred  by  the  act,  which  is  merely  a  lawful 
impediment,  as  decided  in  5  Burr.  2630. 

Thursday,  May  9th.  The  president  deliv- 
ered the  opinion  of  the  court,  that  the  state- 
ment of  facts  in  the  bill  of  exceptions  was 
too  imperfect  to  enable  this  court  to  form  a 
correct  decision. 

Judgment  reversed,  and  new  trial  directed. 


257    *Norvell  v.  Camm  and  Wife  and  Others. 

Wednesday.  May  Ist  1811. 

I.  Land— Noapayment  of  QuUrants— Judgment—Ef- 
fect *— Under  the  80th  sect  of  the  act  of  1748,  c.  1. 
a  jadsment  in  favour  of  a  petitioner,  for  land 
forfeited  by  non-payment  of  quitrents,  ffave  him 
a  preferable  riirht  to  a  arrant  of  the  land,  which 
rlffht  he  could  not  lose  by  falling  to  apply  for  the 
arrant:  but  only  by  a  jndarment  aarainst  him  in 
favour  of  another  petitioner. 

a.  TresMiry  Land- War  rant— Waste  and  Unappro- 
priated  Land. t— A  treasury  land- warrant  cannot 
be  laid  upon  land,  as  "waste  and  anappropriated,** 
which  is  in  the  possession  of  a  person  holding 
under  a  patent  and  settlement. 

In  ejectment,  on  behalf  of  John  Camm  and 
Betsey  his  wife,  and  John  Warwick  and  Mary 
his  wife,  children  of  Thoma?  Powell,  de- 
ceased, late  of  the  county  of  Amherst, 
against  Reuben  Norvell,  a  special  verdict  was 
found  as  follows : 

*'We  of  the  jury  find  that  a  patent  for 
3,926  acres  of  land,  comprising  that  claimed 
in  the  plaintiff's  declaration,  issued  to  James 
Christian,  John  Christian,  and  William 
Brown,  on  the  10th  day  of  September,  1755, 
in  these  words,  to  wit,  &c.  ;  that  before  the 
year  1765,  two  of  the  aforesaid  patentees, 
John  and  James  Christian,  departed  this  life  ; 
no  division  of  the  land  contained  in  their 
aforesaid  patent  having  been  made ;  that, 
after  the  death  of  the  aforesaid  John  and 
James,  two  of  the  sons  of  the  said  John,  to 
wit,  John  Christian  and  Charles  Christian, 
presented  a  petition  to  the  governor  of  the 
colony  of  Virginia,  claiming  the  said  patented 
land,  as  forfeited  for  non-payment  of  quit- 
rents  ;  and  that,  on  the  29tb  day  of  April, 
1774,  a  judgment  of  the  general  court  was 
rendered  on  said  petition,  in  favour  of  the 
petitioners,  and  ordered  to  be  certified  to  the 
governor ;  which  judgment  and  order  is  in 
these  words,  to  wit,  &c.  ;  that,  on  the  30th 
day  of  October,  1777,  the  said  petitioners 
John  and  Charles  Christian  conveyed  to 
James  Gresham,  and  put  him  in  possession 
of  933  acres  of  land,  (part  of  the  original 
patent  above  mentioned,)  by  deed  of  bar- 
gain and  sale,  in  these  words,  to  wit,  &c. ; 
that,  on  th^  21st  day  of  August,  1787,  the 


*For  sequel  to  the  principal  case,  see  Warwick 
T.  Norvell,  l  Leiffh  M.  97,  98, 99.  loa 

tTreasary  Land-Warrant  -  Waste  and  Unappro- 
priated Land.— Where  the  title  to  lands  has  been 
revested  in  the  commonwealth  for  nonpayment 
of  quitrents,  snch  lands  cannot  be  taken  up  as 
waste  and  unappropriated,  nnder  a  land-office 
treasury  warrant,  but  they  can  only  be  acquired 
by  petition.  Whittinarton  y.  Christian,  2  Rand.  358, 
dtinar  the  principal  case  at  pp.  878,  88S8,  888,  as  decid- 
inar  the  question. 


said  James  Gresham  conveyed  to  Thomas 
Powell,  and  put  him  in  possession  of  433 
acres  of  land, (part  of  the  933  last  above  men- 
tioned,) by  deed  of  bargain  and  sale,  in 
these  words,  to  wit,  &c. ;  that  the  land  men- 
tioned in  the  declaration  in  this  cause  is  the 
same  433  acres,   conveyed   from  Gres- 

258  ham  to  Powell,   as  *above  said  ;  that 
the  wives  of  the  lessors  of  the  plaintiff 

are  the  daughters,  and  the  only  lineal  de- 
scendants, of  the  said  Thomas  Powell,  who 
departed  this  life  intestate,  on  the  day 

of  ,  1788  ;  that  the  said  lessors,  and  those 

under  whom  they  claim,  have  been  in  the  un- 
disturbed possession  of  the  lands  claimed  in 
the  declaration,  from  the  year  1774  until  No- 
vember, in  the  year  1800,  when  the  present 
defendant,  Norvell,  entered  upon  the  posses- 
sion of  the  wives  of  the  said  lessors,  and 
ousted  them  therefrom  ;  and  that  the  said 
lessors,  and  those  under  whom  they  claim, 
have  regularly,  until  the  present  day,  paid 
the  taxes  to  the  commonwealth  upon  these 
lands." 

*'  We  also  find  that  the  defendant,  Norvell, 
hath  obtained  a  patent,  including  about  330 
acres  of  the  land  in  controversy,  founded 
upon  a  land-oflfice  treasury  warrant,  entered 
with  the  surveyor  of  Amherst  county,  on  the 
4th  day  of  September,  1794  ;  which  entry  is 
in  these  words,  to  wit,  &c. ;  and  surveyed  by 
the  said  surveyor,  on  the  27th  day  of  Novem- 
ber, 1795,  which  survey  is  in  these  words,  to 
wit,  &c.  ;  and  which  patent  is  in  these  words, 
to  wit,  Ac.  dated  the  23d  of  November,  1797." 

"We  further  find  that  the  original 
patentees,  or  their  survivor  or  survivors,  re- 
main in  the  undisturbed  possession  of  the 
aforesaid  patented  lands  from  the  .  day 
of  ,  1761,  until  the  aforesaid  petitioners 
obtained  possession  thereof.  We  find  that 
the  defendant  Norvell  has  remained  in  pos- 
session of  the  lands  mentioned  in  the  decla- 
ration from  the  time  of  his  ouster  above 
mentioned,  until  the  present  day.  And  if, 
Ac.  we  find,"  &c. 

Upon  this  special  verdict,  the  district  court 
was  of  opinion  that  the  law  was  for  the 
plaintiff.   Judgment  accordingly,  and  appeal. 

Call,  for  the  appellant.    John  and  Charles 

Christian,  under  whom  the  appellees  claim, 

never  obtained  a  grant  after  the  judgment 

of  the  general  court  in   their  favour. 

259  *The  judgment  was  not  sufQcient  to 
give  them  a  title  ;  its  only  effects  were 

a  revestiture  of  the  land  in  the  crown,  and  a 
preferable  ri^ht  in  them  to  make  application 
for  the  grant. (a) 

If  the  petitioner  in  such  case  did  get  the 
grant,  he  had  no  right  to  enter  upon  the 
land,  but  was  as  much  an  intruder  as 
anybody  else. 

In  contemplation  of  law,  the  common- 
wealth's possession  is  never  devested  by  an 
intrusion.  At  least,  such  was  the  case  pre- 
vious to  the  act  of  January  24th,  1798  ;(b) 
though  since  that  time,  thirty  years'  pos- 
session is  good  against  the  common- 
wealth. The  maxim  "nullum  tempus 
occurrit  regi"(c)  applies  to  all  cases  arising 
before  that  act. 


(a)  Acts  of  1748.  C.1,  s.  SO.  Edit  of  17flO,  p.  140. 

(b)  Rev.  Code,  vol.  1,  c.  288,  p.  878. 

(c)  Runn.  on  Eject.  14,  16;  6  Com.  Diir.  64;  2  Leon. 
147:  Berry  &  Goodman's  Case.  Cro.  Eliz.  881;  Al- 
leyne.  p.  11,  Johnson  v.  Barrett  and  others. 
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An  intruder  cannot  maintain  ejectment, 
because  he  cannot  make  a  lease  to  try  the 
title.  And  here  there  was  an  entry  within 
twenty  years  upon  the  intruders. 

Wirt,  for  the  appellees.  The  special  ver- 
dict finds  in  us  undisturbed  possession  for 
twenty-six  years.  Mr.  Call  relies  merely  on 
an  entry  with  the  surveyor,  not  an  actual 
entry  upon  the  land.  Under  the  act  of  1748, 
the  petitioner  for  lapsed  land,  when  the  deci- 
sion was  in  his  favour,  was  ''entitled"  tu  the 
land  itself  'Hn  the  same  manner,  and  sub- 
ject to  the  same  conditions  and  provisoes  as 
lands  not  before  patented  are  subject." 
The  land,  therefore,  was  no  lons^er  ''waste 
and  unappropriated,'*  and  could  not  be 
granted  by  the  king  or  commonwealth  to 
any  other  person,(a)  without  destroying  the 
petitioner's  lien  upon  it. 

Even  if  the  question  were  between  the 
king  and  us,  we  do  not  answer  to  the  de- 
scription of  intruders ;  for  an  intruder  is 
one  who  enters  by  strong  hand,  without 
colour  of  title. 

Wickham,  on  the  same  side.  I  might  ad- 
mit every  position  of  Mr.  Call,  and  safely 
rely  on  our  length  of  possession ;  for,  in 
ejectment,  nothine*  farther  need  be 
260  proved.  *The  plaintifiF  is  entitled  to 
recover  on  twenty  years'  possession, 
without  showing  any  title  from  the  common- 
wealth. 

The  doctrine  laid  down  in  Runnington,  p, 
14, 15,  is  only  that  the  king's  lessee  has  the 
benefit  of  the  maxim  of  nullum  tempus; 
presupposing  that  the  title  has  all  along  re- 
mained in  the  king  :  but  when  he  has  parted 
with  it  by  a  grant  to  one  person,  he  cannot 
afterwards  grant  it  to  another.  The  second 
grantee  is  merely  a  wrongdoer,  and  cannot 
take  advantage  of  the  maxim.  The  case  in 
2  Leon.  147,  is  badly  reported,  and  scarcely 
intelligible.  That  in  Alley ne,  p.  11,  as  far  as  I 
can  understand  it,  is  authority  in  our  favour. 

Call,  in  reply.  Every  plaintiff  in  eject- 
ment is  bound  to  prove  that  the  land  has 
been  granted  by  the  commonwealth  ;  for, 
unless  the  commonwealth  has  granted,  her 
right  cannot  be  devested.  If  the  king's  les- 
see for  years  has  the  benefit  of  the  maxim  of 
nullum  tempus ;  surely,  a  fortiori,  a  patentee 
of  the  fee-simple  (as  Norvell  is)  has  the  same 
benefit. 

In  Jones  v.  Williams,  1  Wash.  230,  David 
Rodgers,  in  favour  of  whose  right  the  court 
decided,  had  made  a  prior  settlement,  which 
gave  him  the  right  of  pre-emption  to  obtain 
the  patent :  but  in  this  special  verdict  noth- 
ing is  said  of  seating  and  planting.  In 
Miller  v.  Page,  (MS.  May,  1806,)  Col.  Carey 
and  his  heirs  had  paid  the  quitrents  for 
many  years  ;  yet  the  court  determined  that 
Page's  title  was  good,  not  from  his  being 
representative  of  Carey,  but  only  on  the 
ground  of  the  entry  made  by  himself.  The 
payment  of  quitrents  was  considered  as  no 
foundation  of  title. 

Wickham.  Whenever  there  have  been  two 
grants  from  the  commonwealth  of  the  same 
land,  as  "waste  and  unappropriated,"  the  sec- 
ond grant  is  void.(b)  Showing  a  prior  grant 
to  any  person  is  enough  for  the  de- 
261  fendant ;  *that  being  sufficient  to  de- 
feat  the  subsequent  grant. 


Call.  Mr.  Wickham's  client  cannot  main- 
tain his  title  without  showing  a  grant  to 
himself,  or  those  under  whom  he  claims. 
The  judgment  of  the  general  court  annulled 
the  former  patent,  and  revested  the  land 
in  the  commonwealth.  She  has  never  since 
granted  it  to  any  body  but  to  Norvell. 

Thursday,  .  May  9th.  The  Judges, 
BROOKE,  ROANE,  and  FLEMING  pro- 
nounced their  opinions;  CABELL  not  sit- 
ting in  the  cause. 

JUDGE  BROOKE.  The  judgment  of 
the  general  court,  which  is  set  forth  in 
the  special  verdict  in  this  case,  conforms 
to  the  30th  section  of  the  act,  entitled 
"An  act  for  settling  the  titles  and  bounds 
of  lands,  and  for  preventing  unlawful 
hunting  and  ranging,"  passed  in  the  year 
1748.  Under  the  operation  of  that  section, 
the  judgment  in  effect  revested  the  leg-al 
title  to  the  land  in  question  in  the  crown,  and, 
at  the  same  time,  entitled  the  petitioners, 
John  and  Charles  Christian,  under  whom  the 
lessors  of  the  plaintiff  claim,  to  a  grant, 
upon  the  same  conditions  and  provisions  as 
if  the  land  had  not  before  been  patented. 
There  is  nothing  in  the  act  which  limits  the 
right  of  the  petitioners  in  point  of  time ;  and, 
unless  the  land  had  ag'ain  been  petitioned  for 
as  lapsed  land,  and  adjudged  forfeited,  the 
lessors  of  the  plaintiff,  who  have  deduced  and 
unquestionable  title  from  the  petitioners 
John  and  Charles  Christian,  are  still  entitled 
to  a  patent  from  the  commonwealth,  on 
which  the  title  of  the  crown  has  devolved. 
Having  a  title  to  a  grant,  and  it  being  found 
in  the  special  verdict  that  the  lessors  of  the 
plaintiff,  and  those  under  whom  they  claim  m 
have  been  in  the  undisturbed  possession  of 
the  land  in  the  declaration  mentioned,  from 
the  year  1774  until  the  year  1800, 
262  *I  am  of  opinion  they  have  made  out  a 
good  title  in  this  action  against  the 
defendant ;  and  that  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 

JUDGE  ROANE.  If  it  were  necessary  for 
the  appellees  in  this  case  to  show  a  complete 
title  to  enable  them  to  recover,  they  would 
probably  not  succeed  ;  but  they  have  shown  a 
possession  of  26  years ;  and  we  are  told  "that 
20  years'  possession  tolls  the  entry  of  the 
person  having  the  right ;  and  that,  conse- 
quently, although  the  very  right  be  in  the 
defendant,  yet  he  cannot  justify  ejecting" 
the  plaintiff." (c) 

To  obviate  the  force  of  this  position,  it  is 
said  that  the  appellees,  and  those  under 
whom  they  claim,  were  intruders  upon  the 
crown,  and  consequently  gained  no  right 
whatsoever  by  the  length  of  possession. 
Without  questioning  the  correctness  of  this 
doctrine,  as  applying  to  the  naked  case  of  in- 
trusions upon  the  demesne  lands  of  the  crown, 
without  any  colour  of  title  whatsoever ; 
it  may  be  doubted  whether  it  is  applicable  to 
the  case  before  us,  in  which  there  is  a  judg- 
ment, or  certificate,  which  (although  it  does 
not  vest  an  absolute  and  indefeasible  estate 
in  the  person  who  obtains  it)(d)  gives  him  '*a 
right  to  purchase  the  particular  tract  of  land 
in  preference  to  others."'  The  English  doc- 
trines on  this  subject,  which  have  been  cited, 
do  not,  therefore,  seem  to  apply  to  this  case, 
in   which,   on   the  payment  of    a  moderate 


(a)  1  Wasli.  232,  Jones  v.  Williams. 

(b)  Alexander  y.  Greenup,  1  Munf .  184. 


(c)  Buller'8  N.  P.  108. 

(d)  1  Wash,  40,  WlUcox  v.  Calloway. 
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composition  within  a  reasonable  time,  the 
party  might  have  taken  out  his  patent.  On 
the  ground  of  the  26  years'  possession,  there- 
fore, the  appellees  were  entitled  to  recover ; 
and  the  judgment  of  the  district  court  in 
their  favour  is  correct,  and  ought  to  t>e 
affirmed. 

JUDGE  FLEMING.  It  has  been  decided 
by  this  court,  in  a  variety  of  cases,  that  a 
treasury  land-warrant  cannot  be  laid  on  land, 
as  waste  and  unappropriated,  that  has  been 

patented  and  settled  ;  and,  more  espe- 
263      cially,  where  *(as  in  the  case  before  us) 

the  land  had  been  in  quiet  possession 
of  others,  lawfully  acquired,  for  near  thirty 
years.    I  therefore  concur  in  opinion  that  the 
judgment  be  affirmed. 
Judgment  unanimously  affirmed. 


Sydnor  v.  Sydnors. 

Monday.  April  29tli,  1811. 

Wills  —  CoBstrnctloii  —  Bstatas  Tail— Conversion.*— A 

testator.  In  February,  1779,  devised  to  his  four 
sons  certain  lands  "to  tbem  and  their  heirs  for 
ever:"  desiring  that,  "if  any  of  them  should  die 
without  heirs  of  their  bodies,  then  the  parts  of 
them  so  dying^  should  be  equally  divided  among 
the  survivors  and  their  heirs."  This  was  a  devise 
of  an  estate  In  tail,  which,  by  the  act  of  Ck:tober, 
1779,  was  converted  into  a  fee-simple. 

Anthony  Sydnor,  by  his  last  will  and  testa- 
ment, dated  the  4th  of  February,  1779, 
devised  to  his  son  Joseph  Sydnor,  258  acres, 
part  of  a  tract  of  land  in  the  county  of  Din- 
widdie,  "to  him  and  his  heirs  for  ever ;"  to 
his  son  William  Sydnor,  258  acres,  part  of 
the  same  tract,  "to  him  and  his  heirs  for 
ever  ;"  and  to  his  sons  John  and  Anthony, 
all  the  remainder  of  the  said  tract,  as  di- 
vided, (specifying  their  respective  parts,"  "to 
them  and  their  heirs  for  ever  ;*'  adding  the 
following  clause  :  "and  it  is  my  desire  that, 
if  any  of  my  above  four  sons,  John,  Joseph, 
William,  and  Anthony,  should  die  without 
heirs  of  their  bodies,  that  then  the  parts  of 
them,  so  dying,  shall  be  equally  divided 
among  the  survivors  and  their  heirs.** 

The  four  sons  above  mentioned  survived 
the  testator,  and,  after  his  death,  entered 
upon  the  lands  to  them  respectively  devised. 
John  Sydnor  departed  this  life  in  the  year 
1788,  without  lawful  heir  of  his  body ;  hav- 
ing devised  his  share  of  the  land  to  his 
nephew  John  Sydnor,  jun.  in  fee-simple. 
Joseph  Sydnor  also  departed  this  life  in  the 
year  1787,  leaving  lawful  heirs  of  his  body. 

William  Sydnor  and  Anthony  Sydnor,  the 
surviving  sons  of  the  testator,  on  the  15th  of 
April,  1804,  brought  their  action  of  eject- 
ment in  the  district  court  of  Petersburg, 
against  John  Sydnor,  jun.  to  recover  the 
land  devised  to  him  as' aforesaid  ;  and, 
264  at  the  trial,  the  jury  *found  a  special 
verdict,  setting  forth  the  circumstances 
above  mentioned. 

The  district  court  determined  the  law  to 
be  for  the  plain tifiPs,  and  the  defendant 
appealed. 

George  K.  Taylor,  for  the  appellant.     The 


•WIIU— Construction— Estates    Tall  —  Conversion.— 

The  principal  case  was  cited  with  approval  on  this 
subject  in  Colemans  v.  Holladay,6Munf.  00:  Tidball 
V.  Lnpton,  1  Rand.  204:  Goodrich  v.  Harding^.  8  Rand. 
284,  285,  286:  Bells  v.  Gillespie,  5  Rand.  28S,  286: 
Broaddes  v.  Tamer,  5  Rand.  810:  Graham  v. 
Graham,  4  W.  Va.  828:  foot-noit  to  Callis  v.  Kemp.  11 
Gratt.  78. 


limitation  in  the  will  in  this  case  was  too 
remote,  depending  upon  indefinite  failure  of 
issue.  Each  of  the  brothers,  therefore,  took 
an  estate  in  fee-simple,  disencumbered  of 
the  limitation,  or  an  estate-tail, (a)  which, 
by  virtue  of  the  act  of  October,  1776,  was 
converted  into  a  fee-simple. 

The  case  of  Porter  v.  Bradley,  3  Term 
Rep.  143,  may  t>e  cited  against  me ;  but 
that  case  is  mentioned  and  disapproved, 
2  Fearne,  206,  and  was  not  countenanced 
by  this  court  in  Hill  v.  Burrow,  3  Call, 
349.  In  Roe  v.  Jeffery,  7  Term  Rep. 
589,  an  executory  devise,  somewhat  similar 
to  this,  was  allowed  to  be  good,  because  the 
limitation  over  was  not  to  the  survivors  and 
their  heirs,  (as  in  this  case,)  but  to  the  sur- 
vivors, who  must  have  taken  during  their 
lives,  or  not  at  all.  Roc  v.  Scott  and  Smart,  2 
Fearne,  203,  is  a  case  in  point,  being  as  near 
to  that  now  in  question  as  ever  a  case  cited 
was  to  the  case  in  controversy. 

Hay,  contra.  This  is  a  case  upon  the  con- 
struction of  a  will ;  yet  nothing  has  been  said 
about  the  intention  of  the  testator.  But  an 
attempt  is  made  to  bewilder  the  court  with 
authorities. 

In  Anthony  Sydnor's  will,  a  fee-simple  is 
expressly  devised  to  each  of  the  sons  ;  but,  if 
either  of  them  should  die  without  heirs  of 
his  body,  there  is  then  a  limitation  over  to 
the  survivors  and  their  heirs.  This  is  man- 
ifestly a  limitation  to  take  effect  in  the  com- 
pass pf  a  life  in  being,  because  it  is  made  to 
a  survivor.  Such  is  the  construction  of 
common  sense. 

None  of  Mr.  Tavlor's  cases  have  any 
application.  The  case  of  Pells  v. 
265  Brown,Cro.  Jac.  590,  is  a  great  ♦lead- 
ing case,  the  authority  of  which 
has  never  been  shaken,  and  is  conclusive 
in  my  favour.  It  appears  from  that, 
and  all  the  other  British  cases,  that  an 
express  estate  in  fee-simple  will  not  be 
contracted  into  a  smaller  estate,  except  for 
the  purpose  of  efifectuating  the  intention  of 
the  testator.  In  case  of  a  limitation  upon 
indefinite  failure  of  issue  ;  as  in  a  devise  to 

A.  and  his  heirs,  and  if  he  die  without  heirs 
of  his  body,  then  to  B.  and  his  heirs ;  the 
devise  to  A.  has  been  decided  to  be  an  estate- 
tail,  in  order  to  efiPectuate  the  testator's 
intention  ;  because,  otherwise,  the  devise  to . 

B.  would  be  defeated.  But  where  the  limi- ' 
tation  is  to  take  efiPect  within  the  compass  of 
a  life  in  being,  there  is  no  such  necessity  for 
narrowing  down  the  fee-simple  devised  in  the 
commencement  of  the  clause ;  for  the  limi- 
tation over  may  well  take  effect  by  way  of 
executory  devise.  Instead  of  which,  a  con- 
struction making  it  a  fee-tail,  would,  in  this 
country,  defeat  the  intention  by  preventing 
the  limitation  over  from  taking  effect  at  all. 

In  Porter  v.  Bradley,  3  Term  Rep.  146,  the 
case  of  Pells  v.  Brown  is  called  the  magna 
charta  upon  the  subject  of  executory  devises. 
If  any  case  were  wanting,  Porter  v.  Bradley 
is  decisive  in  our  favour.  There  is  indeed  a 
dictum  of  Lord  Kenyon  in  that  case,  which 
has  been  reprobated,  and  has  since  been 
unsaid  by  him,  as  far  as  he  was  able  ;  but 
the  principle  decided  by  the  court  in   that 


(a)  Walter  v.  Drew,  CJom.  Rep.  872,  cited  by  Fearne 
on  Rem.  p.  8:  Dcnn,  Lessee  of  Geerlnfir.  v.  Shenton, 
Cowp.  410:  Hill  V.  Burrow.  8  Call,  848:  Tate  v.  Tally, 
ib.  854. 
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case  haa  never  been  shaken.  Mr.  Taylor  has 
endeavoured  to  distinguish  Roe  v.  Jeffery,  7 
Term  Rep.  589,  from  the  case  at  bar  ;  but  it 
is  the  same  in  substance.  The  question  is, 
did  the  testator  mean  a  definite  or  indefinite 
failure  of  issue  ?  He  certainly  meant 
a  definite  failure;  because  the  devisee 
over  was  to  take  in  character  of  sur- 
vivor. The  case  in  2  Fearne,  203,  was  only 
partly  read  by  Mr.  Taylor.  The  concluding 
part  of  the  devise  was,  that  "if  all  the  tes- 
tator's sons  should  die  without  issue,  then 
the  estate  was  to  go  to  his  daughters,  and 
their  heirs  and  assigns  for  ever." 
266  This  last  limitation  *wa8  upon  an 
indefinite  failure  of  issue  ;  for  it  was 
not  to  the  daughters  as  survivors  of  the  sons. 

Taylor,  in  reply.  I  admit  the  authorities  I 
have  cited  have  established  a  doctrine  con- 
trary to  common  sense,  and  the  hardship  of 
which  the  courts  deplore  ;  but  still  it  is  law. 

Cur.  adv.  vult. 

Tuesday,  Nov.  12th.  The  president  pro 
nounced  the  opinion  of  the  court,  (consisting 
of  JUDGES  ROANE,  CABELU  BROOKE 
and  FLEMING,)  that  the  devise  to  each  of 
the  four  brothers  conveyed  an  estate-tail, 
which,  by  the  act  of  assembly,  became  a 
fee-simple. 

Judgment  reversed  and  entered  for  the 
defendant. 

A  motion  for  a  rehearing  was  afterwards 
made,  and  unanimously  overruled. 


Bronaughs  v.  Freeman's  Executor. 

Thursday,  May  2d,  1811. 

I.  PorthcoBlBg  Bonds— Description  of  Property— Suff I- 
ciency.— A  fortbcominar  bond,  mentionlnff  the  per- 
sons affainst  whom  the  execution  issued,  and  that 
**they  were  desirous  of  keeping  In  their  possession, 
until  the  day  of  sale,  the  property,  taken  by  the 
sheriff,"  sufficiently  describes  it  as  their  property. 

a.  Same  —  Variance  between  Bond  and  Execution— 
Effect  in  Appellate  Court.*— Where  a  Jndfirment 
upon  a  forthcominsr  bond  is  obtained  a&rainst  a 


*Portliconilng  Bonds— Judgment  on— Appeal—  Record. 

— Although  the  Judgment  on  a  forthcoming  bond, 
should  be  rendered  for  a  larger  sum  than  that  due 
by  the  execution,  yet  if  the  execution  is  not  made 
part  of  the  record  by  bill  of  exceptions,  nor  any  ob- 
jection made  in  the  court  below,  such  objection 
cannot  be  sustained  in  the  court  of  appeals.  Burke 
▼.  Levy,  1  Rand.  I,  3,  citing  the  principal  case  as  au- 
thority. 

In  Couch  V.  Miller.  2  Leigh  545,  a  motion  wa^  made 
to  quash  a  forthcoming  bond  for  defects  apparent 
on  the  face  of  the  execution  upon  which  it  was 
taken.  On  appeal,  it  was  objected  in  the  court  of 
appeals  that  the  execution  not  having  been  made  a 
part  of  the  record,  by  any  express  order  of  the 
lower  court  or  by  a  bill  of  exceptions  filed  for  that 
purpose,  it  was  not  competent  for  the  appellate 
court  to  look  into  it,  and  compare  it  with  the  bond. 
In  support  of  the  objection,  the  principal  case  and 
Burke  v.  Levy,  1  Rand.  1.  were  cited.  But  Judge 
Cabell,  who  delivered  the  opinion  of  the  court,  in 
regard  to  these  cases,  said  (p.  548):  "It  is  true  that 
in  those  cases,  the  court  did  refuse  to  look  into  the 
executions.  But,  in  all  of  them,  the  defendants, 
though  they  appeared  In  the  court  below,  had  made 
no  objection  to  the  bonds,  on  the  ground  of  their 
being  unauthorized  by  or  variant  from  the  execu- 
tions. This  court  said,  their  failure  to  make  such 
objections  in  the  court  below,  furnished  ground  to 
presume  that  the  bonds  had  been  rightly  taken,  so 
far  as  related  to  the  executions,  and  therefore  It 
would  not  look  into  the  executions,  to  see  whether 
that  was  in  fact  the  case  or  not.  The  principle  on 
which  those  cases  were  decided,  does  not  apply  to 
that  which  is  now  before  us;  for  here,  it  is  ex- 
pressly stated,  that  the  bond  was  objected  to  by  the 
defendant,  and  quashed  by  the  court,  on  account  of 
defects  apparent  on  the  face  of  the  execution. 
This  necessarily  made  the  execution  a  part  of  the 
record,  and  imposes  on  the  appellate  court  the  duty 
to  look  Into  it.  as  the  only  means  of  testing  the  cor- 


def endant,  having  legal  notice,  and  appearing  by 
attorney,  but  not  moving  to  quash  the  bond,  nor 
stating  by  plea  or  bill  of  exceptions,  any  variance 
between  it  and  the  execution,  the  appellate  court 
Is  not  to  reverse  the  Judgment  on  the  ground  of 
such  variance. 

See    Downman   v.  Chlnn,  Ex'r    of  Downman.  2 
Wash.  189.  and  Jones.  &c.  v.  Hull.  1  H.  &  M.  S11. 
3.  5ame-5lierlff's  Pees,  t— The  sheriff's  fee  foi»Ukingr 
the  forthcoming  bond  may  be  included  in  it 

In  the  condition  of  a  forthcoming*  bond 
given  by  John  Bronaugh  and  Thomas  Bro- 
naugh,  with  Benjamin  Bronaugh  surety,  to 
Freeman's  executor,  the  writ  of  fieri  facias 
was  described  as  "against  the  goods  and 
chattels  of  John  Bronaug-h  and  Thomaa 
Bronaugh,  and  levied  on  two  negroes,  which 
they  were  desirous  of  keeping  in  their 
possession,  until  the  day  of  sale,"  &c.  The 
sum  mentioned  in  the  bond  to  have 
267  been  that  for  which  •the  execution 
issued,  was  633  dollars  and  35  cents  ; 
to  which  the  sheriff's  commissions  and.  fee 
for  taking  the  bond  were  added. 

A  judgment  was  entered  by  the  county- 
court  of  Fauquier,  and  affirmed  by  the  Hay- 
market  district  court,  upon  this  bond ;  the 
defendants  having  had  leg-al  notice  of  the 
motion,  and  appearing  by  their  attorney, 
without  moving  to  quash  the  bond,  or  filing- 
any  bill  of  exceptions.  A  copy  of  a  writ  of 
fieri  facias,  apparently  differing,  as  to  the 
sum  due,  from  that  recited  in  the  forth- 
coming bond,  was  inserted  by  the  clerk  in 
the  transcript,  but  does  not  appear  to  have 
been  regularly  made  a  part  of  the  record. 

A  writ  of  supersedeas  to  the  judgment 
was  awarded  by  a  judge  of  this  court  ;  the 
petition  assigning  the  following  errors, 
viz. 

1st.  That  it  does  not  appear,  by  the 
forthcoming'  bond  to  whom  the  property 
taken  belonged  ;(a)  and 

2d.  That  the  condition  does  not  recite  the 
execution  truly. 

Botts,  for  the  plaintiffs  in  error,  (in  the 
absence  of  Love,  their  counsel,)  made  an- 
other objection  ;  that  the  sheriff's  fee  of  62 
cents  was  improperly  included  in  the 
bond.(b) 

Williams,  contra,  relied  on  the  case  of 
Lewis  V.  Thompson  and  others,  2  Hen.  & 
Munf.  100,  as  decisively  repelling  the  first 
objection.  He  passed  over  the  second  with- 
out comment ;  and,  as  to  that  mentioned  by 
Mr.  Botts,  observed,  that  the  point  was  not 


rectness  of  the  Judgment  appealed  from.  The  pro" 
priety  of  this  course,  in  such  a  case.  Is  much  stronger 
than  if  the  judgment  had  been  by  defaults  for  want 
of  the  appearance  of  the  defendant.  Yet.  it  Is  clear, 
that  even  if  the  Judgment  had  been  by  default,  the 
court  would  look  into  the  execution,  and  compare  it 
with  the  bond,  as  was  done  in  Glascock  v.  Dawson, 
1  Munf.  605."  In  this  case  (Couch  y.  Miller),  it  was 
held  that  upon  a  notion  to  quash  a  forthcoming 
bond  for  defects  apparent  on  the  face  of  the  execu- 
tion on  which  it  was  taken,  an  appellate  court  will 
regard  the  execution  as  part  of  the  record,  though 
not  made  so  by  an  express  order  to  that  effect 

See  principal  case  also  cited  on  this  subject  in 
Central  Land  Co.  v.  Calhoun,  16  W.  Va.  873:  foot-note 
to  Couch  V.  Miller,  2  Leigh  545,  quoting  from  Cen- 
tral Land  Co.  v.  Calhoun.  16  W.  Va.  872,  The  prin- 
cipal case  is  also  cited  In  Ay  res  v.  Lewellln,  8  Leigh 
614. 

See  further,  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother,  21  Gratt, 
107;  monographic  n^^f  on  "Appeal  and  Error"  ap- 
pended to  Hill  T.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263. 

tSsme— Sheriffs  Pees. -The  principal  case  was 
cited  with  approval  in  Bernard  v.  Scott,  8  Rand.  627. 

(a)  Hubbard  v.  Taylor,  1  Wash.  280. 

(b)  Glascock's  Adm'x  t.  Dawson,  1  Munf.  606. 
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settled  in  Glascock's  Adm'z  v.  Dawsoo.  It 
depends  on  the  construction  of  the  act  of 
assembly ;  and,  as  the  sheriff  is  allowed  the 
fee,  it  seems  reasonable  that  it  should 
be  paid  by  the  party  giving  the  bond. 
268  ^Wednesday,  Octol)er9th.  The  pres- 
ident pronounced  the  opinion  of  the 
court,  that  there  is  no  error  in  the  judgment, 
which  is  there/ore  affirmed. 


Ashley  v.  Cornwell. 

Tuesday.  April  80tb.  1811. 

Duties  — Act  of  Congress— Construction.— Construc- 
tion of  tbe  act  of  congress  "laying  duties  on 
stamped  yelium,  parcbment  and  paper."  witb 
respect  to  charter-parties.  Under  that  act,  a 
writing  altering  or  explaining  a  charter-party, 
was  not  to  be  considered  a  charter-party,  and  as 
such,  subject  to  the  duty. 

In  the  year  1801,  John  Ck)mwell  instituted 
an  action  of  assumpsit  in  the  county  court 
of  Norfolk,  against  Warren  Ashley,  who 
pleaded  the  general  issue ;  and  (the  cause 
coming  on  to  be  tried  at  the  June  session, 
1804)  offered  in  evidence  a  writing  executed 
by  the  plaintiff  and  himself,  altering  and 
explaining  a  former  agreement  for  the 
affreightment  of  a  vessel.  The  plaintiff 
objected  to  the  reception  of  that  writing ; 
because  (as  he  alleged)  it  was  not  stamped 
according  to  the  act  of  congress,  entitled 
"An  act  laying  duties  on  stamped  vellum, 
parchment  and  paper,*'  passed  the  6th  of 
July,  1797.  The  court  sustained  the  objec- 
tion, and  the  defendant  filed  a  bill  of  excep- 
tions. 

Verdict  and  judgment  for  the  plaintiff, 
which,  upon  appeal,  was  affirmed  by  the  dis- 
trict court  of  Suffolk ;  whereupon  the  defend- 
ant obtained  a  writ  of  supersedeas  from  a 
judge  of  this  court ;  stating,  in  his  petition, 
that  the  act  of  congress  did  not  require  such 
a  writing  as  that  offered  in  evidence  to  be 
stamped ;  and  '*the  act  being  no  longer  in 
force,  the  provisions  thereof  ceased." 

The  cause  was  argued  on  both  points,  by 
Wickham,  for  the  plaintiff  in  error,  and 
George  K.  Taylor,  for  the  defendant,  but 
decided  by  the  court  here,  upon  the  first 
point  only,  which  is  fully  discussed  in  the 
following  opiiiions,  delivered  on  Friday,  the 
3d  of  May. 

JUDGE/  CABELL.  The  act  of  congress 
having  laid  a  tax,  by  way  of  stamp,  of 
one  dollar  on  every  charter-party, 
269  *proceeds  afterwards  to  declare  "that 
every  deed,  instrument,  note,  mem- 
orandum, letters,  or  other  writing  between 
the  captain  or  master,  or  owner  of  any  ship 
or  vessel,  and  any  merchant,  trader,  or 
other  person,  in  respect  to  the  hire  or  freight 
of  such  ship  or  vessel,  for  conveyance  of  any 
money,  goods,wares,  merchandise  or  effects, 
laden,  or  to  be  laden,  on  board  of  such  ship 
or  vessel,  shall  be  deemed  and  adjudged  to 
be  a  charter-party." 

It  is  essential  to  the  nature  of  a  charter- 
party  that  it  should  embrace  the  whole  hire 
or  freight  of  a  vessel,  and,  of  course,  there 
cannot  be  two  subsisting  charter-parties,  at 
the  same  time,  for  the  same  voyage.  Any 
construction  of  the  act  of  congress,  there- 
fore, that  should  multiply  taxes  on  the  same 
contract  for  the  affreightment  of  a  vessel, 
must  be  contrary  to  the  true  intent  and 
meaning  of  that  act,  which  imposes  but  one  ' 


tax  on  any  one  entire  contract,  however 
various  may  be  its  modifications.  It  was 
not  intended  to  change  the  substantial 
nature  of  a  charter-party,  but  (for  the  pur- 
pose of  preventing  all  doubts  or  evasions) 
to  declare  that  every  contract  for  the 
affreightment  of  a  vessel  shall  be  deemed 
and  taken  to  be  a  charter-party,  and,  of 
course,  subject  to  the  tax ;  whether  that 
contract  assumed  the  form  of  a  deed,  note, 
memorandum,  letter,  or  other  writing  The 
application  of  these  principles  will  afford  a 
ready  solution  of  the  first  question  made  in 
this  case,  whether  the  writing  excluded  by 
the  county  court  from  going  to  the  jury  as 
evidence,  was  such  a  writing  as,  under  the 
act  of  congress,  was  required  to  be  stamped. 
Is  it  a  charter-party  ?  Most  certainly  it  is 
not,  of  itself,  a  new,  distinct  substantive 
contract  for  the  affreightment  of  a  vessel. 
It  is  silent  as  to  the  port  of  departure,  and 
of  destination,  and  as  to  the  time  of  com- 
mencing or  completing  the  voyage.  But  it 
refers  to  a  former  agreement,  of  which  it  is 
expressly  a  mere  modification,  both  together 
forming  one  entire  contract  ;  and,  of 

270  course,  no  new  tax  was  necessary.    *I 
think,  therefore,  that  the  county  court 

erred  in  excluding  it  from  the  jury ;  and 
(without  giving  any  opinion  on  the  other 
point)  I  am,  on  this  ground,  for  reversing 
both  judgments,  and  remanding  the  cause  to 
the  county  court,  with  instructions  to  admit 
the  evidence. 

JUDGE  BROOKE.  I  concur  in  the  opinion 
delivered.  I  think  the  5th  section  of  the  act 
to  congress  alluded  to,  comprehends  only 
entire  contracts  in  writing,  in  its  definition 
of  a  charter-party,  and  does  not  include  the 
writing  stated  in  the  bill  of  exceptions  in 
this  case;  I  think  it  unnecessary  to  say  any 
thing  on  the  other  point.  Both  the  judg- 
ments must  be  reversed,  and  the  cause  sent 
back  for  further  proceedings. 

JUDGE  ROANE.  A  charter-party  is  de- 
fined to  be  an  agreement  by  indenture 
whereby  the  owners,  &c.  of  a  ship,  and  the 
freighters  covenant  with  each  other  that 
such  a  ship  shall  take  in  such  a  lading, 
and  carry  the  same  to  such  a  place,  &c. 
in  consideration  of  which  the  freighter 
is  to  pay  so  much. (a)  The  act  of  con- 
gress imposing  a  tax,  in  general  terms, 
upon  "any  charter-party,"  must  be  taken 
to  refer  to  the  law-merchant  to  ascer- 
tain what  a  charter-party  is.  No  diffi- 
culty could,  therefore,  occur  in  this  case, 
but  from  the  fifth  section  of  the  said  act,  the 
expressions  of  which  have  been  stated,  and 
are  very  broad.  As,  however,  the  clause 
imposing  the  tax  refers  to  the  common  law 
to  ascertain  what  a  charter-party  is,  so  this 
provision  Is  only  to  be  taken  to  dis- 
pense with  form  in  relation  to  the  in- 
strument ;  it  cannot  be  taken  to  dispense 
with  the  fundamental  criterion  as  to 
charter-parties,  namely,  the  cargo,  the 
price,  and  the  place  to  and  from  which 
the  cargo  is  to  be  transported.  The  ob- 
ject of  the  law  was  to  prevent  evasions 
of  the  tax  by  varying  the  forms  of 
charter-parties,  but  not  to  extend  to  all  altera- 
tions whatever,  which  might  be  made  in 
charter-parties  after  they  have    been 

271  executed  :  and,  if  the  paper  *in  ques- 


(a)  4  Bac.  Abr.(awlll.  edit)  826. 
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tioa  be  deemed  to  come  within  the  act, 
it  would  be  difficult  to  exclude  from  its  opera- 
tion any  memorandum  or  agreement,  how- 
ever trivial  or  unimportant,  by  which  any  of 
the  provisions  of  a  charter-party  should  be 
subsequently  varied. 

On  this  grround,  then,  I  think  the  district 
court  erred  in  its  opinion.  It  is  unnecessary 
to  decide  the  other  point ;  but  my  present 
impressions  are,  that  under  the  repealing^  act 
of  1801,  c.  19, (a)  the  orig^inal  act  was  con- 
tinued, quoad  the  present  subject.  I  infer 
this,  both  from  the  provision  in  the  third 
section  of  the  act,  and  from  the  general 
principles  of  construction  in  relation  to  this 
subject.  These  principles  were  much  can- 
vassed in  the  special  court  of  appeals  in  June, 
1793,  in  a  case  between  Martin  and  Payne, 
which  is  quoted  and  relied  on  by  myself  in 
the  case  of  Elliott  v.  Lyell,  3  Call,  280. 
While  I  refer  to  that  case  as  containing  my 
sentiments  on  the  general  topic,  I  must 
repeat,  however,  that  I  have  not  deemed  it 
necessary  to  apply  them  to  the  case  before 
us. 

I  am  of  opinion  that  the  judgment  be 
reversed,  and  the  cause  remanded,  with 
directions  that  the  superior  court,  on  the 
next  trial,  admit  the  paper,  mentioned  in 
the  bill  of  exceptions,  to  be  given  in  evi- 
dence to  the  jury. 

JUDGE  FLEMING  concurred;  and  the 
following  was  entered  as  the  unanimous 
opinion  of  the  court : 

Both  judgments  reversed,  verdict  set  aside, 
and  cause  remanded  to  the  county  court  for 
a  new  trial  to  be  had  therein,  *'on  which  the 
court  is  to  admit  the  paper  mentioned  in  the 
bill  of  exceptions,  and  rejected  by  the  courts 
below  because  not  written  on  stamped  paper, 
to  be  given  in  evidence." 
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Tuesday,  May  2d.  1811. 


AjmnBiwit*— Money  Levied  by  Sheriff.— Money  levied 
by  the  sheriff  upon  a  Indgment  which  is  after- 
wards reversed,  cannot  be  recovered  back  by 
general  indebitatus  assampsit  for  money  had  and 
received,  without  proof  that  the  money  was  actn- 
ally  received  by  the  plaintiff,  or  applied  to  his 
nse. 

In  a  general  action  of  indebitatus  as- 
sumpsit, in  the  Sweet  Springs  district 
court,  on  behalf  of  Robert  Johns  against 
Jonathan  Isom,  (the  declaration  containing 
only  two  counts,  viz.  for  *'money  had  and 
received, "  and  "laid  out  and  expended,") 
the  defendant  pleaded  non  assumpsit,  and  at 
the  trial  demurred  to  the  plaintiff 's  evi- 
dence, which  was,  in  substance,  that  the 
defendant  (who  was  plaintiff  in  a  former 
action,  in  the  county  court  of  Montgomery, 
between  the  same  parties )  had  obtained  a 
judgment  and  sued  out  a  writ  of  fieri  facias, 
and,  subsequently,  a  venditioni  exponas, 
against  the  present  plaintiff,  in  part  satis- 
faction whereof  certain  negroes  of  his  were 
sold  by  the  sheriff ;  that  afterwards  the  said 
judgment  was  reversed,  upon  a  writ  of 
supersedeas,  and  new  proceedings  directed. 

The  jury  found  a  conditional  verdict ;  and 
the  court,  upon   argument  of  the  demurrer. 


(a)  Laws  U.  S.  vol.  6.  p.  66. 

^Assampsit.— See  monographic  note  on  "Assump- 
sit" appended  to  Kennaird  v.  Jones,  9  Qratt.  188. 


was  of  opinion  that  the  evidence  demurred 
to  was  sufficient  to  support  the  plaintiff's 
declaration.  Judgment  was  entered  accord- 
ingly, to  which  a  supersedeas  was  awarded 
by  a  judge  of  this  court. 

Wickham,  for  the  plaintiff  in  error,  made 
three  points :  1.  That  money  paid  on  a 
judgment  of  a  court  of  competent  jurisdic- 
tion, afterwards  reversed,  cannot  be  recov- 
ered in  assumpsit,  the  proper  remedy  being* 
by  writ  of  restitution,  or  by  motion  to  the 
court,  (b)  Assumpsit  lies,  indeed,  for  money- 
paid  under  the  sentence  of  a  court  which  ha» 
no  jurisdiction. (c)  But  the  case  Is  other- 
wise where  the  authority  is  not  void 
ab  initio,  though  it  may  be  afterwards 
vacated. (d)    And  even  if  a  special  ac- 

273  tion  *of  assumpsit  could  be  supported, 
a  general  indebitatus  could  not.(e) 

2.  The  evidence  demurred  to  was  defect- 
ive in  this,  that  a  full  copy  of  the  record  of 
the  original  judgment  and  proceedings  was 
not  exhibited. 

3.  It  did  not  appear  from  the  evidence, 
that  the  sheriff  had  ever  paid  the  sum  levied 
by  him  to  the  plaintiff.  There  was  evidence 
enough  to*  sue  the  sheriff,  but  not  the 
plaintiff. 

Wirt,  on  the  other  side,  contended  that  the 
decision  in  Overton  and  Wife  v.  Hudson , 
does  not  touch  the  present  case.  The  reason 
given  by  the  court (f)    proves  this. 

In  support  of  the  action,  he  cited  1  Bsp. 
N.  P.  6,  and  Felthan  v.  Tyrrel,  Loft,  207, 
there  referred  to,  as  well  as  in  Bull.  N.  P. 
131,  in  Cowp.  419,  and  in  1  T.  R.  387,  Moses 
V.  M'Ferlan,  2  Burr.  1005,  is  the  leading^ 
case  establishing  the  principle  that 
wherever  the  defendant  has  money  in  his 
hands,  which,  ex  aequo  et  bono,  he  ought  to 
refund,  the  general  action  for  money  had 
and  received  properly  lies.  The  principle  of 
that  case  exactly  applies  to  this.  The 
objection  of  surprise,  the  court  will  find, 
would  equally  apply  to  every  case  (founded 
on  the  same  principle)  that  has  occurred 
since. (g)  The  action  for  money  had  and 
received  is  an  equitable  action,  and  the 
defendant  may  avail  himself  of  every 
equitable  defence. 

The  writ  of  restitution  lies,  in  England, 
after  final  judgment,  on  a  writ  of  error  ; 
and  sometimes,  during  the  pendency  of  a 
supersedeas,  the  court  will,  on  motion,  order 
the  sheriff,  where  the  money  is  still  in  his 
hands,  to  pay  it  into  court.  But,  in  the  case 
at  bar,  though  it  is  not  expressly  proved  that 
the  sheriff  had  paid  the  plaintiff  the  money 
before  this  action  was  brought,  there  is 
reason  to  presume  it.(l)  The  remedy  by 
motion  could  not,  then,  have  succeeded. 

274  *Our  act  of  assembly  says    the  ap- 
pellate court  shall,  on  a  supersedeas, 

enter  such  judgment  as  the  court  below 
should  have  given.    This  does  not  empower 


(b>  2  Bac.  Abr.  (Qwill.  edit)  806.  2  Sell.  Prac  510. 
729.  and  2  Salk.  588. 

(c)  1  Lord  Raym.  742,  Newdlfirate  v.  Davy. 

(d)  lb.  Mead  v.  Death  and  Pollard.  1  Bac.  261. 

(e)  Overton  and  Wife  v.  Hudson,  2  Wash.  172. 

(f)  2  Wash.  180. 

(fir)  2  T.  R.  870,  Stratton  v.  Rastal. 

(1)  Note.  The  return  of  the  sheriff  on  the  vendi- 
tioni exponas,  bore  date  the  18th  Of  February.  1802; 
stating-  the  sales  of  the  negroes,  and  showins:  his 
responsibility  to  the  plaintiff.  The  date  of  reversal 
of  the  original  Judgment  was  the  28th  of  October 
following.  This  action  was  brought  in  180i.— Note 
in  Oriffinal  Edition. 
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it  to  award  a  writ  of  restitution  ;  and  there 
is  no  decision  of  the  courts  in  this  country 
authorizing  such  writ.  But,  at  any  rate,  the 
defendant  has  no  cause  to  complain  that  we 
relinquished  a  more  summary  remedy,  and 
resorted  to  one  which  gave  him  a  better 
opportunity  of  exhibiting  any  equitable 
defence  which  he  might  have. 

As  to  the  2d  point  made  by  Mr.  Wickham, 
I  can  see  no  necessity  fof  producing  the  full 
record  of  the  judgment.  If  the  evidence  was 
not  proper,  the  objection  goes  to  its  com- 
petency, and  not  to  its  sufficiency.  The 
defendant  should,  therefore,  have  excepted, 
instead  of  demurring.  The  demurrant  has 
admitted  the  fact  of  the  reversal  of  the 
judgment ;  by  doing  which,  he  admits  every 
thing  that  was  necessary  to  make  it  appear. 

3.  The  action  for  money  had  and  received 
will  lie  without  proof  of  actual  receipt  of 
money.  The  case  of  Israel  v.  Douglas,  1  H. 
Bl.  239,  proves  that  it  will  lie  on  an  accepted 
order.  Longchamp  v.  Kenny,  Doug.  137, 
and  Lreery  v.  Goodson,  4  T.  R.  687,  also 
show  that,  under  circumstances,  the  receipt 
of  the  money  may  be  presumed. 

But  I  contend  that  payment  to  the  sheriff 
is  equivalent  to  payment  to  the  plain  tiff, (a) 
the  sheriff  being,  in  effect,  his  agent,  upon 
the  writ  of  fieri  facias. 

Wickham,  in  reply.  The  dictum  in  Ksp. 
6.  "that  if  money  has  been  recovered 
in  consequence  of  any  judgment,''  &c.  is 
not  supported  by  authority.  The  case  of 
Moses  V.  M'Ferlan  was  of  a  judgment  of  an 
inferior  court  having  no  jurisdiction,  and 
comes  within  the  rule  I  have  laid  down.  (1) 
Espinasse  has  clearly  mistaken  the  law, 
or  has  used  an  inaccurate  expression. 
275  *The  doctrine  of  **ex  aequo  et  bono," 
in  the  latitude  contended  for,  would  lead 
to  this  ;  that  in  every  case,  by  a  side  wind,  the 
merits  of  a  former  cause  might  be  tried  over 
again.  The  defendant  in  the  second  action, 
who  was  plaintiff  in  the  first,  would  have  a 
right  to  say,  "it  is  true  that  my  judgment 
was  reversed  for  error  in  form ;  but,  ex 
squo  et  bono,  I  ought  to  keep  the  money 
levied  on  the  execution,  because  it  is  a  just 
debt." 


(a)  2  Lev.  208,  Taylor  y.  Kennon;  8  Show.  140, 
Morton's  Case :  SUn.  6fl6,  5  Mod.  290. 

(I)  Note.  JXTDGB  Bbookb  observed  tbat  tlie  word 
"or,"  in  the  8d  line.  pi.  6,  p.  6.  of  Esp.  should  have 
been  "as,"  to  make  the  doctrine  correct:  so  as  to 
make  the  sentence  read,  *'If  money  has  been  re- 
covered In  consequence  of  any  Jndfirment  or  adju- 
dication. If  such  was  erroneous,  and  is  reversed: 
as.  If  money  has  been  paid  in  consequence  of  the 
jndflrment  of  an  inferior  coart,  &c.  it  shall,  in  this 
action,  be  recovered  back." 

As  to  the  general  form  of  the  declaration  in  this 
case,  Jttbgs  Roanb observed,  that  Lord  Manstisld, 
in  Moses  v.  M'Ferlan  had  carried  his  doctrine  too 
far:  and  referred  to  Judos  Pendleton's  observa- 
tions in  1  Call,  289,  Wood  v.  Lattrell,  contrasted  with 
those  of  LOBD  MANSviniD  by  Judge  Tuckeb.  in  8 
Tuck.  Bl.  188.  n.  (19).  See  also  Cowp.  414:  Lindon 
V.  Hooper;  and  2  W.  Bl.  1209.  Fenner  v.  Mears. 
and  Lonffchamp  v.  Kenney,  Dousr.  188,  as  to  the 
necessity  of  notice  to  the  defendant. 

Judge  Bbookb  mentioned  a  district  court  case, 
(Hunter  v.  Bedinflrer,)  in  which  a  bill  of  particulars 
was  rendered  by  the  plaintiff,  to  prevent  the  incon- 
venience of  the  defendant's  belnsr  surprised  by  the 
general  count  for  money  had  and  received. 

Upon  this  Wirt  observed:  "The  practice  in  Eng- 
land is  for  the  defendant  to  call  at  the  trial  for  in- 
formation of  what  the  plaintiff  means  to  prove: 
and  the  suit  may  be  continued  until  such  Informa- 
tion he  firlven.  This  practice  admits  the  rearularity 
of  the  fireneral  count  in  the  declaration,  and  shows 
that  the  proper  course  in  this  case  was  not  a  de- 
murrer to  evidence—Note  in  Original  Edition. 


As  to  the  writ  of  restitution,  I  admit  there 
is  no  decision  of  the  courts  of  this  country 
upon  the  subject ;  but  neither  has  there  been 
any  decision  that  the  action  of  assumpsit 
lies  in  such  a  case  as  this.  We  must,  there- 
fore, resort  to  principles'  and  to  British 
authorities.  (2) 

2.  The  evidence  is  defective  in  not  show- 
ing the  whole  record  of  the  reversing  judg- 
ment as  well  as  of  that  which  was  reversed. 
And  this  objection  may  well  t>e  taken  by 
demurrer ;  for    insufficiency  is    necessarily 

included  in  incompetency. 
276  *3.  There  are  no  circumstances  in 
this  case  to  induce  a  presumption  that 
the  money  was  paid  to  the  plaintiff.  The 
contrary  should  rather  be  presumed,  because 
it  might  have  been  stayed  in  the  sheriff 's 
hands  by  the  very  supersedeas  upon  which 
the  judgment  was  reversed. 

The  sheriff  is  not  the  plaintiff's  agent,  but 
an  officer  of  the  court ;  and  by  its  order  he 
might  have  been  compelled  to  return  the 
money.  In  England,  upon  a  ca.  sa.  the  sher- 
iff has  no  right  to  receive  the  money,  unless 
with  the  assent  of  the  plaintiff;  (though  the 
law  is  otherwise  under  our  act  of  assembly  ;) 
because  the  writ  commands  him  to  take  the 
body  of  the  defendant ;  not  to  make  the 
money.  If  he  receives  it  with  the  assent  of 
the  plaintiff,  he  is  then  his  agent  for  that 
purpose.  But  this  does  not  prove  the  sheriff 
to  be  the  plaintiff's  agent  in  the  case  of  a  fi. 
fa.  Where  an  attorney  regularly  receives 
money  for  his  client,  the  remedy  of  a  third 
person,  claiming  the  mon^y,  is  against  the 
client  only,  not  the  attorney  :  but  the  sheriff 
acts  in  a  very  different  capacity. 

Cur.  adv.  vult. 

Monday,  Sept.  30th.  The  president  pro- 
nounced the  following  opinion  of  the  court : 

**The  court  (without  considering  the  other 
points  in  the  cause)  is  of  opinion  that  a  gen- 
eral action  of  indebitatus  assumpsit  cannot 
be  sustained  against  the  plaintiff  in  this 
case,  there  being  no  evidence  of  the  money 
having  ever  been  actually  received  by  him, 
or  applied  to  his  use." 

Judgnnent  reversed,  and  entered  in  favour 
of  the  plaintiff  in  error. 


277 


*Qarnett  v.  Childers. 


Tuesday,  May  7th,  1811. 

Who  nmy  AppmiL-Af  ter  the  term  at  which 
a  decree  is  rendered,  an  appeal  ought  not  to  be 
granted  to  a  defendant  who  has  been  ordered  to 
pay  costs,  but  appears,  from  his  answer,  to  have 
no  right  to  the  subject  in  controversy. 

A  suit  at  law  having  been  brought,  and 
judgment  obtained,  in  the  names  of  James 
Webb  and  Thomas  C.  Martin,  executors 
of  Jesse  Carter,  deceased,  against  John 
Childers,  upon  a  bond  which  a  certain 
Reuben  Garnett,  as  agent  for  Carter,  in  his 
lifetime,  took  of  Childers  for  the  price  of  a 
negro  sold  him  ;  he  filed  a  bill  of  injunction 
in  the  late  high  court  of  chancery,  on  the 
ground  that  the  transaction  was  usurious; 


(2)  Note.  On  the  subject  of  the  writ  of  restitu- 
tion, see  Tldd's  Practice.  936,  987,  and  1187.  and  his 
Practical  Forms.  386.  887.— Note  In  Original  Edition. 

^Appeals.— An  appeal  cannot  be  taken  from  a 
chancery  court  on  the  ground  that  the  appellant 
has  been  Improperly  decreed  to  pay  costs.  Ashby 
V.  Klger,  8  Rand.  165,  citing  principal  case.  See  also, 
monographic  noU  on  "Appeal  and  Error"  appended 
to  Hill  V.  Salem,  etc  Turnpike  Ck>.,  1  Rob.  968. 
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making  the  executors  of  Carter  and  Reuben 
Garnett  both  defendants  in   equity. 

The  defendant  Garnett,  in  his  answer, 
after  denying  the  charge  of  usury,  said, 
that  *'he  had  no  farther  purchased  the  debt 
than  that  he  lent  money  to  the  said  Carter, 
and  there  were  other  things  unsettled 
between  them,  and  this  money,  now 
demanded  of  the  complainant,  would  be 
applied,  when  received,  to  the  credit  of  the 
said  Carter,  pound  for  pound,  after  deduct- 
ing the  commission  and  expenses  of  collec- 
tion." 

James  Webb,  one  of  Carter's  executors,  by 
his  answer,  claimed  the  debt  as  belonging  to 
the  estate  of  his  testator. 

The  complainant  replied  generally  to 
both  the  answers ;  and,  after  depositions 
were  taken,  the  cause  was  set  for  hearing, 
as  to  the  defendant  Garnett,  upon  his 
motion  by  counsel ;  but  does  not  appear  to 
have  been  set  for  hearing  as  to  the  other 
defendants. 

Upon  the  evidence,  the  late  chancellor 
made  the  injunction  perpetual,  to  stay  exe- 
cution of  so  much  of  the  judgment  as 
exceeded  the  principal  sum  of  money  stated 
in  the  bill,  and  decreed  that  the  defendants 
pay  the  complainant  his  costs  in  this  court ; 
from  which  decree  the  defendant  Garnett 
was  allowed  an  appeal,  in  the  next  vacation 
after  the  term  when  it  was  rendered. 

278  *Williams,    for  the  appellant,  con- 
tended that  the  complainant  must  have 

considered  Garnett  interested  in  the  contro- 
versy; otherwise  )\e  would  not  have  made  him 
a  party.  He  is  bound  to  Carter's  representa- 
tives, and  responsible  if  they  lose  the  debt. 
This  court,  in  Armistead  v.  Marks,  1  Wash. 
325,  decided  that  an  appeal  by  one  party 
brings  up  the  whole  record,  and  the  reversal 
may  be  as  to  all. 

Wickham.  We  made  Garnett  a  defendant 
to  obtain  a  discovery  of  the  usury ;  and 
though  his  answer  denies  it,  we  had  a  right 
to  go  on  to  establish  it  by  proof ;  for  we  sued 
for  relief  as  well  as  discovery. (a) 

The  case  of  Armistead  v.  Marks  applies 
only  to  a  joint  judgment.  Here  Webb  does 
not  complain  of  the  decree.  The  decree 
against  him  perpetuates  the  injunction  to 
stay  proceedings  on  his  judgment ;  but  that 
against  Garnett  is  for  costs  only.  He  there- 
fore had  no  right  to  appeal,  having  no 
interest  in  the  debt  in  controversy. 
In  Craddock  v.  Ellzey,(b)  the  court  would 
not  touch  the  case  as  it  respected  the  other 
parties,  Craddock  only  having  appealed : 
Judge  Roane  was  inclined  to  reverse  the 
decree  in  toto,  considering  it  as  an  entire 
decree  ;  but  Fleming  and  Tucker  were  of  a 
different  opinion.  It  was  therefore  reversed 
as  to  Craddock  only. 

Friday,  May  10th.  The  president  pro- 
nounced the  opinion  of  the  court,  that  the 
appeal  be  dismissed,  having  been  improvi- 
dently  granted.    

279  *Addison  and  Wife  v.  Core's   Admin- 

istrator. 

Wednesday,  May  8th,  1811. 

Statute  of  Descents— Construction.*— The  true  con- 


(a)  Chichester^s  Executrix  v.   Vass's  Adminis- 
trator, I  Munf.  98. 

(b)  May.  1810,  not  reported. 

«5t«tttto  of  Descents— ConstractloB.~See  fooUnotM 


Btruction  of  the  7th  sect  of  the  act  *'reducinir  into 
one  the  several  acts  directinfir  the  coarse  of  de> 
scentA.'*  as  to  the  case  of  an  Infant,  is,  that  if 
there  be  no  mother,  Ac.  and  the  estate  was  de- 
riyed  from  the  father  or  mother,  the  inheritance 
shall  not  be  divided  into  moieties,  bat  the  whole 
shall  ffo  to  the  kindred  of  that  parent  from  whom 
the  estate  was  derived.  And  the  law  was  the 
same  as  to  the  distribation  of  unbeqneathed  per* 
sonal  estate  belong^inff  to  infants,  who  died  be- 
tween the  1st  of  October,  1798,  and  the  22d  of 
January.  1808. 

James  Core,  of  the  county  of  North- 
ampton, departed  this  life,  on  the  28th 
day  of  May,  1795,  an  infant,  intestate* 
and  without  issue,  (having  neither  father 
nor  mother  living,  nor  sister,  nor  brother, 
nor  their  descendants,)  possessed  of  sundry 
slaves  and  other  personal  estate  in  hi» 
own  right,  the  whole  of  which  came  to 
him  from  his  father. 

Kendall  Addison  and  Palmer  his  wife,  who 
was  the  only  sister  of  the  mother  of  the  said 
infant,  brought  their  suit  in  chancery,  in 
the  county  court,  against  John  Core,  the 
administrator,  for  an  account  and  distri- 
bution of  the  said  slaves  and  other  personal 
property  ;  contending  that  the  same  ought 
to  be  divided  into  two  moieties,  one  of 
which  should  be  allotted  to  the  paternal,  and 
the  other  to  the  maternal  kindred. 

The  defendant  filed  his  answer,  insistini^ 
that  the  whole  of  the  said  property  belonged 
to  the  kindred  on  the  part  of  the  father,  bj 
virtue  of  the  acts  of  assembly  relative  to 
distributions  and  descents. 

Upon  argument,  the  county  court  dis- 
missed the  bill  with  costs  ;  and  their  decree 
was  affirmed  by  the  late  high  court  of 
chancery. 

In  April,  1806,  a  motion  was  made  by  the 
complainants  to  the  superior  court  of  chan- 
cery for  the  Williamsburg  district,  for  leave 
to  file  a  bill  of  review  for  error  apparent  on 
the  face  of  the  decree  ;  which  motion  being- 
overruled,  they  appealed  to  this  court. 

Wickham,  for  the  appellants,  admitted 
that  the  case  presented  the  same  point  as 
that  decided  in  Tomlinson  v.  Dilliard,  3  Call» 
105,    and    Dilliard  v.  Tomlinson,  1  Munf. 

183. 
280         ^Nicholas,  for  the  appellee. 

Thursday,  May  9th.  The  president 
pronounced  the  opinion  of  the  court,  that 
this  case  was  settled  by  the  cases  at>ove 
mentioned,  and  that  of  Templeman  v. 
Steptoe,   1   Munf.  339. 

The  decree  was  therefore  affirmed. 


Royster  and  Others  v.  Leake. 

Wednesday,  May  8th,  1811. 

I.  Deputy  Sheriff-Offlctal  Bond-How  Long  Blnding.t 

—A  bond  from  the  deputy  to  the  bisrh  sheriff,  con- 
ditioned for  the  faithf al  performance  of  his  daty. 


to  Dilliard  y.  Tomlinson,  1  Munf.  183;  Templeman  v. 
Steptoe,  1  Manf.  830. 
tDeputy  5heriff-Offlclsl  Bond-How  Long  Binding. 

—In  Manford  v.  Rice,  6  Munf.  81,  it  was  held  that  a 
bond  from  the  deputy  to  the  hi&rh  sheriff  conditioned 
for  the  faithful  performance  of  his  duty  as  deputy 
"during  hi$  continuance  in  ofice,*'  without  apedfyina  th€ 
Isnoth  of  time,  is  bindlnfir  on  him  and  his  sureties  for 
the  transactions  of  one  year  only.  The  principal 
case  is  distinffuished  from  the  case  at  bar,  and  in  a 
note  (p.  81)  it  is  said:  "It  appears  that  the  marginal 
Epitome,  pi.  1,  to  the  case  of  Boyeter  v.  L«ak€^  2  iAn^. 
280,  is  not  correctly  expressed.  It  should  be  as  fol> 
lows:— 'A  bond,  from  the  deputy  to  the  high  sheriff, 
dated  November  15th.  1808.  and  conditioned  for  the 
faithful  performance  of  his  duty  as  deputy,  "during 
his  continuance  in  ofilce,  cm  til  November  court  1804,** 
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durlnfir  bis  continuance  in  the  office  of  deputy 
Bberiff,  is  bindlng^  upon  him  and  his  suretie».  for 
the  second  year  as  well  as  the  first  and  until  the 
winding  up  of  the  business  lawfully  committed  to 
htm  as  deputy. 
a.  SaoM— Judflrment  afcalnst  notion  on.t— Under  the 
5l8t  section  of  the  execution  law,  (Rey.  Code,  toI. 
1,  c.  ISI.)  the  remedy  by  motion  is  riven  asrainst 
the  sureties  of  a  depntysheriff,  after  a  Judfirment 
a&rainst  him  for  the  same  cause:  such  judgment 
not  appearing  to  be  satisfied.  Tbe  motion  also 
may  be  made  against  the  sureties,  separately 
from  their  principal. 

In  this  case,  Leake,  for  the  benefit  of 
M'Coul,  by  -motion  in  a  summary  way,  under 
the  5l8t  section  of  the  execution  law,(l) 
obtained  a  judgment  in  the  Richmond  dis- 
trict court  against  Royster  and  others, 
sureties  for  James  Vaughan,  deputy  for 
Joseph  Payne,  late  sheriff  of  Goochland 
county. 

In  support  of  his  motion,  (the  notice  being 
proved,)  the  plaintiff  gave  in  evidence  a 
judgment  obtained  in  his  name  against 
Gideon  Hatcher  and  others ;  a  writ  of  fieri 
facias  thereupon,    dated    September    14th, 

1804,  which  came  to  the  hands  of  James 
Vaughan,  deputy  sheriff  as  aforesaid,  and 
was  returned  by  him,  *'1804,  November  17th, 
executed,  on  7  negroes,  &c.  remaining 
unsold  for  want  of  bidders  ;"  a  writ  of  ven- 
ditioni exponas,  bearing  date  the  3d  of  July, 

1805,  returnable  to  the  first  day  of  the 
district  court  to  be  held  in  September 
following  ;  which  was  returned,  "1805,  Octo- 
ber 1st,  satisfied  by  a  discount  of  the  rev- 
enue tax  for  the  year  1804.  James  Vaughan, 
D.    S.    for    Joseph   Payne,    late   sheriff  of 

Goochland." 
281  *The    plaintiff    also    produced    the 

bond  executed  by  the  said  Vaughan 
and  his  sureties  to  Joseph  Payne,  his  prin- 
cipal. It  bore  date  the  15th  day  of  Novem- 
ber, 1802.  The  condition  stated  that  he  was 
to  act  as  deputy,  *'  until  Goochland  November 
Court,  1804,"  but  concluded  with  *'if,  there- 
fore, the  said  James  Vaughan  shall  truly 
and  faithfully,  &C.  &c.  during  the  time  of 
his  continuance  in  ofSce  of  deputy-sheriff, 
then  the  above  obligati6n  to  be  void,  or  else 
to  remain  in  force." 

The  defendants  gave  in  evidence  a  judg- 
ment obtained  by  the  plaintiff  against  the 
said  Vaughan,  for  nonpayment  of  the  same 
money,  received  by  him  and  now  demanded 
of  his  sureties ;  but  there  was  no  proof  of 
satisfaction  of  that  judgment. 

The  court  gave  judgment  for  the  plaintiff, 
for  the  sum  received  by  Vaughan,  with 
interest  at  the  rate  of  15  per  centum  per 
annum,  from  the  second  day  of  September, 
1805  ;    whereupon  the  defendants  appealed. 

Wickham,  for  the  appellants,  said  that  the 
bond  given  by  the  deputy  sheriff,  in  this 
case,  was  taken  under  the  common  error  that 
tbe  sheriff's  office  lasted  two  years.  This  is 
precisely  the  case  of  The  Commonwealth  v. 
Fairfax,  4  Hen.  &  Munf.  208.    The  sureties 


was  adjudfired  binding  upon  him  and  his  sureties. 
for  the  second  year  as  well  as  the  first,  and  until 
the  winding  up  of  the  business  lawfully  committed 
to  him  as  deputy.'  '* 

The  principal  case  was  also  cited  in  Cecil  v.  Early, 
10  Qratt  205:  Tyler  v.  Nelson.  14  Gratt.  282. 

See  further,  monorrapbic  note  on  "Official  Bonds" 
appended  to  Sansrster  v.  Com.,  17  Oratt  124:  mono- 
irraphic  note  on  "Sheriffs  and  Constables'*  appended 
to  Gk>ode  Y.  Qalt   Oilm.  153. 

tSame-Motloa  airalast.— See  principal  case  cited 
in  Jacobs  v.  Hill.  8  Leiffh  400. 

(1)  Rev.  Code,  vol.  1.  c.  151.  p.  805.  800. 


were  not    answerable  for  the  second  year. 

He  contended,  moreover,  that,  under  the 
51st  section  of  the  execution  law,  the  remedy 
by  motion  being  given  against  the  deputy 
sheriff,  or  his  sureties,  the  plaintiff  had  not 
a  right  to  obtain  one  judgment  against  the 
deputy,  and  another  against  the  sureties. 
Besides,  the  law  allows  either  a  joint  or  a 
several  motion  ;  but  this  is  neither  one  nor 
the  other,  (a) 

No  counsel  appeared  for  the  appellee  ;  but, 
after  inspecting  the  record,  and  considering 
the  case,  the  court  unanimously  affirmed 
the  judgment. 

282      ^Braxton's     Administratrix    v.     Lips- 
comb. 

Wednesday,  May  8th.  1811. 

Asslffned  Bond-Debt— Declanitloii-NacMsary  Allear*- 
tions.*— In  debt  upon  an  assigned  bond,  the  declara- 
tion ouffht  to  charfire  a  failure  to  pay  the  money  to 
the  obliffee.  and  to  each  of  the  assisrnees,  as  well 
as  to  the  plaintiff :  and  if  it  only  charsre  a  failure 
topay  to  the  plaintiff,  it  is  too  defective  to  main- 
tain the  action;  and  the  defect  is  not  cured  by 
verdict. 

The  declaration  in  this  action,  (which 
was  debt  upon  an  assigned  bond,  on  behalf 
of  Thomas  Lipscomb,  assignee  of  Robert 
Blacks  ell,  who  was  assignee  of  Thomas 
Lfittlepage,  against  Mary  Braxton,  ad- 
ministratrix with  the  will  annexed  of 
George  Braxton,  deceased,)  after  setting 
forth  the  several  assignments,  and  that 
action  had  thereby  accrued  to  the  plain- 
tiff, concluded  as  follows :  ''Yet  the  said 
George  in  his  lifetime,  or  the  said  de- 
fendant since  his  death,  although  often 
required,  the  said  sum  of  money  to  the  said 
plaintiff  have  not  paid,''  &c.  without  stating 
that  they  had  also  failed  to  pay  the  same  to 
the  said  Thomas  Littlepage,  the  obligee,  and 
to  Blackwell,  the  intermediate  assignee. 

On  the  plea  of  ''payment  by  the  testator," 
a  verdict  was  found  and  judgment  entered 
for  the  plaintiff  in  the  county  court ;  from 
which  the  defendant  appealed  to  the  district 
court,  where  the  judgment  was  affirmed, 
and  a  second    appeal  taken  to  this   court. 

No  counsel   appeared    for  the  appellant. 

(a)  Leftwich  v.  Berkeley.  1  Hen.  &  Munf.  61. 

*As«iffned  Bond-Debt— l>eclsratioa— Necessary  Alle. 
gatlons.— In  debt  on  a  bond  In  behalf  of  the  survivor 
of  two  Joint  assiffuees.  a  declaration,  charfirin&r  that 
the  defendant  has  not  paid  the  debt  to  the  oblifiree 
or  to  the  plaintifT.  without  averrinar,  also,  that  he 
did  not  pay  it  to  tbe  other  assifirnee  in  his  lifetime, 
is  bad  on  sreneral  demurrer.  Nicholson  v.  Dixon,  6 
Munf.  108,  citluff  the  principal  case.  To  the  same 
effect,  the  principal  case  was  cited  in  Mitchell  v. 
Thompson,  8  Pat.  &  H.  429.  In  thl-s  case  (Mitchell  v. 
Thompson)  it  was  held,  that  in  debt  on  a  bond  by 
the  administrator  of  the  assifirnee  of  the  oblifiree 
afirainst  the  administrator  of  the  oblifiror,  the  dec- 
laration was  essentially  defective  on  fireneral  de- 
murrer, because  it  did  not  aver  nonpayment  by  the 
defendant  to  the  assiirnor,  before  notice  of  the  as- 
slfirnment,  nor  to  the  plaintiff's  Intestate  in  his  life- 
time afterwards. 

To  the  point  that  in  a  suit  on  an  assifimed  bond,  it 
must  be  allefired  that  the  debt  has  not  been  paid  to 
the  obliiree  nor  his  assifirnee.  the  principal  case  is 
also  cited  in  Douirlass  v.  Central  Land  Co..  \2  W.  Va. 
511:  Fisher  v.  City  of  Charleston,  17  W.  Va.  616:  Rey- 
nolds  V.  Hurst,  18  W.  Va.  ^U/ootnoie  to  Straure  v. 
Floyd,  9  Gratt  474,  quotinfir  from  Reynolds  V.  Hurst, 
18  W.  Va.  661.  The  principal  case  was  distinguished 
in  Dykes  v.  Woodhouse,  8  Rand.  814. 

See  also,  monoffraphic  note  on  "Assifimments"  ap- 
pended to  Rafirsdale  v.  Hafiry.  9  Gratt  409:  mono- 
frraphic  note  on  "Bonds"  appended    to    Ward    v. 

I  Churn,  18  Gratt  801;  monofirraphic  note  on  "Debt. 
The  Action  of"  appended  to  Davis  v.  Mead.  13  Gratt 
118. 
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The  Attomey-€reneral,  for  the  appellee, 
arg-ued  the  cause  upon  another  point  pre- 
sented by  a  bill  of  exceptions  filed  in  the 
county  court,  but  concerning^  which  no 
opinion  was   given  here. 

Saturday,  May  11th.  The  following  deci- 
sion of  this  court  was  pronounced  : 

**The  court  is  of  opinion  that  the  judge- 
ment of  the  district  court  is  erroneous: 
therefore,  it  is  considered  that  the  same  be 
reversed,  &c.  and  this  court,  proceeding  to 
give  such  judgment  as  the  said  district 
283  court  ought  to  *have  given,  is  of  opin- 
ion that  the  declaration  is  too  defective 
to  maintain  the  action,  in  this,  that  it  is  not 
averred,  that  neither  the  defendant,  nor 
her  testator,  in  his  lifetime,  paid  the  debt 
to  the  obligee,  or  to  either  of  the  assignees 
of  the  said  bond,  but  only  that  neither  of 
them  paid  the  same  to  the  said  plaintiff; 
and  that  the  judgment  of  the  said  county 
court  is  also  erroneous;  therefore,  it  is 
further  considered  that  the  said  judgment 
be  reversed,  Ac.  and  that  the  appellee  take 
nothing,"  Ac.        

Tunnell  and  Wife  v.  Watson  and  Wife. 

Friday.  May  lOtb.  1811. 

5pecUI  Verdict— Intcndmeat— No  material  fact,  not 


erldent  implication, 
supplied  by  intend- 

1 


found  expressly,  or  by  very 

in  a  special  verdict  can  be 

ment. 

See  also,  Robinson's  Adm'r  t.  Brock.  1  Hen.  & 
Munf.  SIS;  Henderson  v.  Aliens,  ib.  886;  Pearram 
T.  Isabel,  ib.  887:  Kite's  Heirs  v.  Wilson  and  Dun- 
lap,  2  Hen.  &  Munf.  868:  Clay  v.  White.  1  Mnnf. 
108,  and  Clay  v.  Ransome,  ib.  454. 

The  last  will  of  Selby  Simpson,  of  Acco- 
mack   county,     contained    the      following- 
clauses  :  •*!  lend  unto  my  loving  wife,   after 
payment  of  my   just  debts,  all  my  estate, 
real  and  personal,  until  my  daughter  Betsy 
shall  arrive  to  lawful  age,  or  marries  ;  and, 
after  my  said  daughter    Betsy    arrives    to 
lawful    age  or  marries,  my  will  and  desire 
is,  that  an  equal  division  shall  be  made  of  the 
aforesaid  estate  between  my  wife,  my  daugh- 
ter Betsy,  and  the  child  that  my  wife  is  now 
pregnant  with.    Item ;  my  will  and  desire 
is,  that  if  my   daughter  Betsy  Selby,  and 
the  child  that  my    wife  is  now    pregnant 
with,    should  both    die    under    the    age  of 
twenty-one  years,  and  without  heirs  of  their 
body,   that  my  loving  wife  shall  bold  and 
enjoy  all    my    aforesaid   estate  for    ever." 
The  child  of  which  the  testator's  wife  was 
pregnant  was  bprn  about  five  or  six  months 
after  his  death,  and  departed  this  life,  in 
July,   17%,    under    the    age  of    twenty-one 
years,     intestate,    unmarried    and    without 
issue ;   at    which    time    Betsy     Selby,     the 
daughter  and  devisee  of  the  testator,   was 
also  under    age,    unmarried,    and    without 
issue.    She    afterwards    intermarried     with 
W.  Watson,  who,  in  right    of  his  wife, 
brought      an     action     of      ejectment 
*against  Tunnell  and  wife,  to  recover 
one  half  of  the  deceased    child's  un- 
divided third  part  of  a  tract  of  land  in  the 
county  of  Accomack,  of  which  the  testator 
died  seised  in  fee-simple. 

The  jury  found  a  special  verdict  setting 
forth  the  facts  above  mentioned,  and  some 
others,  which  need  not  here  be  noticed : 
but  they  did  not  state  whether  the  deceased 
child  had  any  other  heirs  besides  his 
mother  and  sister.  (1) 


John 
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Upon  this  verdict  the  county  court  en- 
tered judgment  for  the  defendants,  which, 
upon  an  appeal,  was  reversed  by  the 
superior  court,  and  judgment  entered  for 
the  plaintiff.  The  defendants  thereupon 
appealed  to    this  court. 

Attorney-General,  for  the  appellants. 
The  special  verdict  was  too  imperfect  to 
found  a  judgment  upon. 

Wickham,  contra.  There  is  enough  in 
the  verdict  for  the  court  to  infer  that  the 
female  lessor  of  the  plaintiff  was  entitled, 
as  co-heir  of  the  deceased  posthumons 
child,  to  one  half  of  its  share  of  the  land. 
It  was  not  necessary  for  the  jury  to  use 
neg-ative  as  well  as  affirmative  words,  and 
(after  finding  that  Betsy  Selby  and  the 
posthumous  infant  were  leg^itimate  children 
of  the  testator)  to  say  there  were  no  other 
children.  A  person's  being  heir  is  an  infer- 
ence of  law,  which  the  court  may  draw 
ftom  the  facts  found ;  not  a  distinct  fact, 
necessary  to  be  found  by  the  jury.  In  many 
cases,  verdicts  equally  defective  with  this 
have  been  sustained,  (a) 

AttorneyGeneral.  Mr.  Wickham  is  carry- 
ing the  doctrine  of  presumption,  as  to  special 
verdicts,  farther  than  I  suppose  it  allow- 
able. No  material  fact,  not  expressly  found, 
can  be  intended  by  the  court.  In  the  caae  of 
the  alias  capias,  in  Viner,  the  defect 
285  in  the  finding  was  very  *slight.  In 
Birch  V.  Alexander,  the  court  only 
took  the  evident  meaning  of  the  jury ;  no 
intendment  was  necessary  at  aU.  Who  is 
heir  is  an  inference  of  law  ;  but  facts  suffi- 
cient to  warrant  the  inference  must  be 
found.  The  court,  in  this  case,  cannot  infer 
that  there  were  no  other  children. 

Wednesday,  May  15th.  The  following: 
was  entered  as  the  opinion  of  the  court : 

''A  majority  of  the  court  is  of  opinion  that 
the  special  verdict  in  this  cause  is  too  imper- 
fect to  render  judgment  U]k>n,  for  the  whole 
land  in  the  declaration  mentioned,  in  this, 
that  it  is  not  showh,  by  the  facta  found 
therein,  that  the  female  lessor  of  the  appellee 
was  the  exclusive  heir  of  the  posthumous 
child  of  Selby  Simpson." 

Judgment  therefore  reversed,  and  venire 
facias  de  novo  awarded. 


White's  Executors  v.  Johnson  and  Others. 

Saturday.  May  lltta.  1811. 

I.  Commissioner's  Report— When  No  Bzceptloo  Neoen 
snry.*— A  commissioner's  report,  if  erroneous 
upon  its  face,  may  be  objected  to  at  the  taearinff 
of  the  cause,  ttao'  no  exception  be  previously  filed : 
and.  also,  la  the  appellate  court,  thouffb  no  excep- 
tion appear  to  have  been  taken  in  the  court  be- 
low: bat.  without  such  exception,  it  cannot  be 


(1)  Note.    The  will  did  not  mention  any  children 


of  the  testator  besides  Betsy  and  the  infant  with 
which  his  wife  was  pregnant.— Note  in  Original 
Edition. 

(a)  Birch  r.  Alexandria.  1  Wash.  84. 21  Vln.  402,  pL 
4,  and  404,  pi.  11. 

^Commissioner's  Report— Wlien  No  Bzceptlon  Noe- 
essary.- A  commissioner's  report  if  erroneous  upon 
its  face,  may  be  objected  to  at  the  hearing  of  the 
cause,  thouffh  no  exception  be  previously  filed,  and 
also  in  the  appellate  court,  though  no  exception  ap- 
pears to  have  been  taken  In  the  court  below,  but 
without  such  exception  it  cannot  be  impeached  on 
grounds  and  in  relation  to  subjects,  which  may  be 
affected  by  extraneous  testimony.  To  sustain  this 
proposition,  the  principal  case  was  cited  in  Mosby 
▼.  Mosby.  9  Gratt.  006:  Evans  v.  Shroyer.  22  W.  Va. 

1;  Sandy  v.  Randall,  20  W.  Va.  251:  Hyman,  Moses 
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Impeacbed  on  grounds,  and  In  relation  to  subjects, 
which  may  be  affected  by  extraneous  testimony. 

s.  Admlnlstnition  Account  —  Intorett  —  Bztranaous 
Testimony. t— Whether  interest  ouffht  to  be  charged 
in  an  administration  account,  is  a  question,  the  de- 
cision of  which  may  depend  upon  extraneous  tes- 
timony. 

J.  CommlMloner's  Report— Pallore  to  5Uite  Notice 
Given -Bf feet —A  failure  to  set  forth  in  a  com- 
missioner's report  that  notice  was  riven  to  the 
parties,  is  not  an  error  sufficient  to  reverse  a  de- 
cree, if  no  exception  to  the  report  appear  in  the 
record. 

Several  pointA,  on  which  no  opinion  was 
g'iven  by  the  court,  were  made  in  the  arg^u- 
tnent  of  this  case.  So  mach,  therefore,  only 
need  be  reported  as  comes  within  the 
decision. 

The  suit  was  broug^ht  in  the  county  court  of 
Pittsylvania,  by  Johnson  and  others,  leg- 
atees of  Jeremiah  White,  against  William 
Clarke  and  William  White,  his  ezcu- 
286  tors,  *for  a  settlement  of  their  admin- 
istration account,  and  to  recover  a 
balance  alleged  to  be  due  to  the  plaintiffs. 
The  county  court  referred  the  account  to 
commissioners,  who  made  a  report,  in  which, 
after  charging  no  interest,  either  for  or 
against  William  Clarke,  the  acting  executor, 
they  stated  a  balance  to  be  due  him  of 
seventeen  shillings  and  seven  pence. 

Whether  notice  was  given  to  the  plain- 
tiffs did  not  appear  ;  but  the  cause  was 
regularly  set  for  hearing,  and  no  exception 
to  the  report  appeared  in  the  record. 

The  county  court  dismissed  the  bill  with 
costs.  Upon  an  appeal  to  the  superior  court 
of  chancery  for  the  Richmond  district,  the 
present  chancellor,  by  an  order  in  vacation, 
directed  Master  Commissioner  Greenhow  to 
state  the  account  anew,  upon  the  exhibits 
contained  in  the  record ;  which  being  accord- 
ingly done,  and  interest  charged  upofpi  each 
item  of  debit  and  credit,  from  the  date  of 
such  item,  a  balance  appeared  due,  from  the 
«zecutor,  of  1161.  3s.  8d. 

Exceptions  were  filed  to  this  report,  but 
overruled  by  the  chancellor,  who  reversed 
the  decree  of  the  county  court,  and  decreed 
to  the  plaintiffs  the  last-mentioned  sum  with 
costs.(l)  The  defendants  thereupon  ap- 
pealed. 

Wickham  for  the  appellants,  contended 
that  the  county  court  decree  was  correct, 
since  no  exception  was  taken  to  the  report 
of  the  commissioners ;  the  rule  being,  that 
whenever  a  report  is  not  necessarily  wrong 
upon  its  face,  an  exception  must  be  taken. 


A  Co.  v.  Smith.  10  W.  Va.  817;  EsUll  v.  McClintic, 
11  W.  Va.  413:  fooi-noU  to  Cole  v.  Cole.  28  Qratt 
:i05:  foot-note  to  Cookus  v.  Peyton.  1  Gralt  482;  foot- 
■note  to  Simmons  v.  Simmons,  38  Qratt  451. 

For  further  information  on  this  subject,  see  mono- 
graphic not4  on  "Commissioners  in  Chancery"  ap- 
pended to  Whitehead  v.  Whitehead,  28  Oratt.  878. 

tAdmlnUtnitloo  Account  —  Interest  —  Bxtnineoas 
Testimony.— Thus,  if  a  commissioner's  account  fails 
to  charge  an  administrator  with  interest,  it  cannot 
be  impeached  on  that  account  in  the  appellate 
court.  If  no  exception  has  been  filed  in  the  court  be- 
low, for  whether  interest  ought  to  be  charged  might 
liave  been  affected  by  extraneous  testimony.  Estill 
▼.  McClintic,  11  W.  Va.  413,  citing  the  principal  case. 
To  the  same  effect,  the  principal  case  was  cited  in 
Peters  v.  Neville,  26  Gratt  550. 

On  the  question  as  to  when  officers  of  the  court 
are  liable  for  interest  on  money  in  their  hands,  see 
•cases  collected  In  foot-note  to  Hunter  v.  Spotswood, 
1  Wash.  146,  ,         ^ 

11)  Note.  It  is  proper  to  mention  that  before  the 
•decision  of  this  case  by  the  court  of  appeals,  the 
chancellor  discovered  his  error,  and  altered 
the  practice  of  his  court  in  relation  to  reports  of 
commissioners  not  excepted  to.— Note  in  Original 
Edition. 


In  support  of  this  position >  he  relied  upon 
the  cases  of  Brewer  v.  Hastie,  3  Call,  22,  and 
Perkins  v.  Saunders  and  Wade,  2  Hen.  & 
Munf .  420. 

The  refusal  to  allow  interest  might 
287      have  been   proper  *upon  the   circum- 
stances of  the  case,  which,  it  is  to  be 
presumed,     appeared    in     evidence  to    the 
comm  issioners. 

Munford,  contra.  The  not  allowing  inter- 
est was  an  error  upon  the  face  of  the  report ; 
for,  generally,  interest  ought  to  be  charged 
both  for  and  against  the  executor ;  according 
to  Jones  V.  Williams,  2  Call,  106,  and  Gran- 
berry's  Ex'r  V.  Granberrys,  1  Wash.  246. 
If  any  special  circumstances  existed  to  vary 
this  rule,  they  should  have  been  stated,  and 
cannot  be  presumed :  for,  in  suits  in  chan- 
cery, the  whole  evidence  being  always 
spread  upon  the  record,  the  court  can  pre- 
sume nothing  that  is  not  proved :  neither 
can  the  appellate  court  presume  anything 
in  favor  of  the  decree  ;  in  which  respect 
it  is  not  like  a  general  verdict,  (a) 

Another  error  appears  on  the  face  of  the 
report.  Notice  of  the  meeting  of  the 
commissioners  should  have  been  given 
to  the  plaintiffs,  (b)  and  this  ought 
to  have  been  stated  by  the  commissioners 
in  their  report.  It  is  always  the  practice  of 
the  superior  courts  of  chancery  (to  which 
the  county  courts  are  bound  to  conform) 
for  the  commissioners  to  set  forth  in  their 
reports  the  notice,  and  proof  of  its  service. 
The  commissioners  in  the  county  court  not 
having  done  so,  their  report  was  radically 
defective,  and  no  decree  should  have  been 
made  upon  it,  though  no  written  exception 
was  filed. 

Wickham,  in  reply.  The  objections  for 
want  of  notice  should  have  been  made  in 
the  county  court.  Can  there  be  a 
different  rule  as  to  reports  of  commissioners 
from  that  which  prevails  with  respect  to 
deposition?  If  the  exception  to  a  deposition, 
for  want  of  notice,  be  not  taken  before  the 

hearing,  it  may  be  read.(l) 
288         *It  is  not  necessary,  neither  is  it  the 
practice,(2)  for  the  commissioners    to 
set  forth  the  notice  in  their  reports. 

The  vouchers  before  the  commissioners 
are  never  part  of  the  records  Is  not  a  docu- 
ment proving  the  propriety  of  an  exemption 
from  interest  as  much  a  voucher  as  any 
other?  I  admit  the  onus  probandi  lay  upon 
us  ;  but  the  duty  was  to  be  performed  before 
the  commissioners.  The  sole  place  to  pro- 
duce evidence  of  circumstances  was  there.  • 
Wednesday,  June  12th.  The  following 
opinion  of  the  court  was  delivered  by 
Judge  Roane : 

'*This  court,  while  it  is  not  disposed  to 
deny  that  reports,  which  are  erroneous  upon 
the  face  of  them,  may  be  objected  to  at  the 
heariag,  or  excepted  to  in  the  appellate 
court,  although  the  same  were  not  specially 
excepted  to  by  the  parties  prior  to  the  decree 
made  in  the  cause,  is,  on  the  other  hand,  of 
opinion,  that  without  such  exception,  reports 


(a)  See  Ford  v.  Gardner.  1  Hen.  &  Munf.  72. 

(b)  Campbell  and  Wife  v.  Winston  and  others,  t 
Hen.  &  Munf.  10. 

(1)  Note.  See  the  11th  and  13th  Rules  of  Practice. 
1  Hen.  &  Munf.  vi.— Note  in  Orlslnal  Edition. 

(2)  This  position  is  contradicted  by  the  16th  Rale 
of  Practice,  (established  November  18th,  1788«)  1  Hen. 
A  Munf.  vL-Note  in  Original  Edition. 
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shall  not  be  impeached  on  g^rounds,  or  in 
relation  to  subjects,  which  may  be  affected 
by  extraneous  testimony  ;  of  which  nature 
is  the  report  in  this  cause,  so  far  as  it  relates 
to  the  interest  claimed  against  the  appel- 
lant ;  and  that  the  report,  on  which  the 
decree  of  the  county  court  is  founded,  not 
being-  objected  to,  is  conclusive  between  the 
parties." 

Decree  of  the  superior  court  of  chancery 
reversed,  and  that  of  the  county  court 
affirmed.  

289  *Ro88  V.  Gordon. 

Monday.  May  IStb.  1811. 

I.  Injunction— Co«t5.«— Where  an  injunction  Is  perpet- 
uated in  part,  the  complainant  ouffbt,  in  fireoeral, 
not  to  be  decreed  to  pay  costs. (l) 

a.  Ssme— Same— Appeal.t— In  sucb  case,  tbe  error  of 
awarding  costs  against  tbe  complainant  Is  suffi- 
cient upon  bis  appeal,  to  reverse  tbe  decree, 
tboufirb  riirbt  In  every  otber  respect 

In  this  case  the  present  chancellor  for 
the  Richmond  district,  on  the  22d  day  of 
September,  1806,  decreed  that  the  injunc- 
tion awarded  *'the  plaintiff,  (Ross,)  the 
12th  day  of  October,  1805,  to  stay  execution 
of  a  judgment  recovered  against  him  by 
the  defendant,  (Gordon,)  in  the  district 
court  of  Richmond,  be  dissolved  as  to  721. 
17s,  1  l-2d  with  interest  thereupon,  at  the 
rate  of  five  per  cent,  per  annum,  from  the 
first  day  of  November,  1791,  and  the  costs 
expended  by  the  defendant  at  common  law, 
and  be  perpetual  as  to  the  residue;  and 
that  the  plaintiflF  pay  to  the  defendant  the 
costs  by  him  in  his  defence  expended." 

The  plaintiff  appealed;  and,    after  argu 
ment    by    the    Attorney-General,     for   the 
appellant,  and    Copland,  for    the   appellee, 
the  following  was  entered  as  the  decree  of 
this  court. 

**The  court  is  of  opinion  that  there  is 
error  in  so  much  of  the  said  decree  as 
awards  costs  against  the  appellant,  inas- 
much as  he,  by  his  injunction,  obtained 
relief  against  the  execution  issued  upon 
the  judgment  of  the  district  court,  to  the 
amount  of  the  sum  for  which  the  same  was 
perpetually  enjoined,  and  was  so  far  the 
party  prevailing  in  the  cause;  but  that 
there  is  no  error  in  the  residue  of  the  said 
decree ;  therefore,  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree  as    is  men- 


«ln|unctlon— Costs.— If  a  party  plaintiff  in  injunc- 
tion succeeds  in  obta^pln?  a  perpetuation  as  to 
part  be  is  entitled  to  costs.  Donally  v.  Glnatt  5 
Lelfirb  363,  citing  tbe  principal  case.  But  If  tbere 
was  no  necessity  of  coming  into  equity,  be  ousrbt 
not  to  bave  bis  costs.  Donally  v.  Glnatt  6  Leiffb  868. 
Tbe  principal  case  was  also  cited  In  Tracy  v.  Tracy, 
14  W.  Va.  252.  on  tbe  subject  of  costs. 

See  grenerally,  monofirrapbic  note  on  Injunctions" 
appended  to  Clay  tor  v.  Antbony,  ISGratt  518;  mon- 
ofirrapbic no  <«  on  "Costs"  appended  to  Jones  v. 
Tatum.  19  Gratt  720. 

(1)  Note.  To  tbis  rule  tbere  may,  perbaps.  be 
some  exceptions:  aswbere  tbe  bill  appears  to  bave 
been  wantonly  and  unnecessarily  filed;  tbe  plain- 
tiff at  law  baving  directed  tbe  credits  in  question  to 
be  firiven  on  tbe  execution,  within  the  complain- 
ant's knowledfire.— Note  in  Orifirinal  Edition. 

tSame -Same— Appeal.— To  tbe  point  that  an  ap- 
pellate court  may  reverse  a  decree  for  error  in 
decreeinsr  costs,  thoufifb  in  all  otber  respects  tbe 
decree  be  affirmed,  tbe  principal  case  was  cited  in 
Donally  v.  Glnatt  6  Leigh  863:  Asbby  v.  Kiger,  8 
Rand.  166:  Peers  v.  Bamett,  12  Gratt  428:  Bee  v. 
Burdett.  23  W.  Va.  748. 

See  further,  monofirrapbic  note  on  Costs"  ap- 
pended to  Jones  V.  Tatum.  19  Gratt.  720:  mono- 
firrapbic note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem,  etc..  Turnpike  Co..  1  Rob.  268. 


tioned  above  to  be  erroneous,  be  reversed 
and  annulled;  that  the  residue  thereof  be 
affirmed;  and  that  the  appellee  pay  to 
290  the  appellant  *his  costs  bj  him  ex- 
pended, as  well  in  prosecuting  his- 
suit  in  the  said  superior  court  of  chancery, 
as  in  the  prosecution  of  his  appeal  afore- 
said here."  

Duvr-^ls  V.  Ross. 
Wednesday,  May  15tb,l811. 

I.  Equity  Jarisdictlon— Discovery.*— To  give  a  court 
of  equity  Jurisdiction  on  tbe  srround  of  discovery, 
it  Is  not  sufficient  to  cbarsre  that  certain  facts  are 
known  to  tbe  defendants  and  ousrbt  to  be  disclosed 
by  them:  but  It  should  be  averred  tbattbe  plain- 
tiff Is  unable  to  prove  sucb  facts  by  otber  testi- 
mony. 

See.  In  Bass  v.  Bass,  4  H.  &  M.  478,  a  decision  of 
Chancellor  Taylor  to  tbe  same  effect 

a.  Sale  of  Land-  Deficiency— Compeiiaatlon.t— Wben- 
ever  it  appears  that  tbe  vendor's  own  title  deeds 
must  bave  disclosed  to  him  tbe  true  quantity  of 
land,  be  is  bound  to  make  compensation  for  a 
deflciency.  tho'  his  deed  to  tbe  vendee  express  a 
quantity,  "more  or  less." 

See  tbe  same  point  in  Nelson  v.  Mattbews,  2  H.  &> 
M.  164. 

Upon  an  appeal  from  a  decree  of  the 
superior  court  of  chancery  for  the  Rich- 
mond district,  pronounced  the  5th  of  May» 
1807. 

The  case  is  sufficiently  stated  in'the  fol- 
lowing: opinions  of  the  judges  of  this  court, 
delivered,  seriatim,  on  Friday,  June  7th, 
after  argument  by  Williams,  for  the  appel- 
lants, and  the  Attorney-General,  for  the 
appellee. 

JUDGE  CABEIvL.  On  the  6th  of  Janu- 
ary, 1787,  articles  of  agreement  were  en- 
tered into  between  David  Ross  and  William 
Duval,  by  which  Ross  contracted  to  sell  to 
Duvat  several  tracts  of  land,  of  which  one 
is  deiAribed  as  a  tract  of  ''one  thousand 
acres,  more  or  less,'*  which  he  had  pur- 
chased of  Duguid  and  Patterson,  in  the 
county  of  Buckingham.  In  these  articles 
of  agreement  nothing  is  said  of  the  price  of 
the  individual  tracts  of  land;  but  the  sale 
of  the  whole,  on  the  part  of  Ross,  is  said 
to  be  in  consideration  of  certain  lands  sold 
by  Duval  to  Ross,  and  estimated  at  400O1. 
William  Duval,  afterwards,  sold  to  his 
brother  Philip  the  said  tract  described  as 
containing  1,000  acres,  more  or  less,  and 
gave  him  an  order  on  Ross  to  make  a  title 
therefor.  Ross,  not  having  received  a  con- 
veyance from  Duguid  and  Patterson, 
delivered  to  Philip  Duval  a  copy  of  the 
articles  of  agreement  between  himself  ai&d 
Duguid  and  Patterson  for  the  purchase  of 
this  land,  with  an   order  directing   them  to 


^Equity  Jurisdiction.— In  a  discussion  of  tbls  ques- 
tion In  West  V.  LofiTwood.  6  Munf.  491,  tbe  principal 
case  Is  cited  at  pp.  498,  500.  503,  504. 

See  further,  monofirrapbic  note  on  "Jurisdiction" 
appended  to  Phippen  v.  Durham,  8  Gratt.  457. 

tSame— Sale  of  Land  -  Deficiency —Compensatloa. — 
Tbe  principle  upon  whlcb  equity  gives  relief  in 
cases  of  deficiency  or  excess  In  the  estimated 
quautity  upon  tbe  sale  of  lands.  Is  that  of  mistake, 
whether  the  mutual  mistake  of  the  parties,  or  the 
mistake  oi  one  of  them,  occasioned  by  the  fraud  or 
culpable.  neffUfirence  of  the  other;  for.  If  there  be  no 
mistake,  either  In  the  contract  Itself  or  the  execu- 
tion of  the  contract,  the  parties  must  stand  upon 
their  legal  rights,  to  be  adjudicated  and  enforced 
In  a  legal  forum,  unless  the  question  should  arise 
incidentally  in  a  court  of  chancery  In  the  exercise 
of  some  other  branch  of  its  jurisdiction.  Blessing- 
V.  Beatty,  l  Rob.  299,  301,  citing  principal  case  In  sup- 
port of  the  proposition.  See  also,  principal  case 
cited  In  Crlsllp  v.  Cain,  19  W.  Va.  685,  588,  540.  See 
further,  foot-note  to  Hull  v.  Cunningham,  1  Munf.  830. 
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make  a  deed  for  the  laad  therein  mentioned 
to     William     Duval,     or    his    order. 

291  Philip  Duval  (as  appears  by  his  •an- 
swer)   was   struck    with    the  circum- 

stance  that  the  land  was  described  in  these 
articles  as  ''containing,  bj  estimation,  7% 
acres,"  but  made  no  objections;  thinking, 
as  is  commonly  the  case,  that,  being  an  old 
survey,  it  might  so  far  exceed  the  nominal 
quantity  as  actually  to  contain  1,000  acres. 
He,  however,  particularly  informed  Ross 
that  he  would  have  the  land  actually  sur- 
veyed before  a  deed  should  be  made;  to 
which  he  assented,  and  promised  to  repay 
any  reasonable  expenses.  On  making  the 
survey,  the  tract,  ao  far  from  containing 
1,000  acres,  fell  short  of  the  7%,  by 
twenty-odd  acres.  An  action  was  after- 
wards instituted  in  the  court  of  Henrico 
county,  against  Ross,  in  the  name  of  Wil- 
liam Duval,  claiming  compensation  for  the 
deficiency,  at  the  rate  of  203.  per  acre, 
alleging  that,  although  the  land  had  been 
described  in  their  articles  of  agreement  as 
a  tract  containing  1,000  acres,  more  or  less, 
yet  the  contract  as  to  the  price  was  a  con- 
tract by  the  acre,  and  that  the  land  had 
been  actually  estimated  at  1,000  acres,  at 
203.  per  acre.  Duval  obtained  a  judgment 
for  4081.  damages,  besides  costs,  which 
was  afterwards  enjoined  by  Ross,  who 
made  Philip  Duval  a  party  also;  and  the 
chancellor  having  perpetuated  the  injunc- 
tion, the  Duvala  appealed  to  this  court. 

I  cannot  perceive,  in  this  case,  any 
ground  on  which  Ross  can  found  his  claim 
to  the  interference  of  a  court  of  equity. 
The  controversy  between  the  parties,  a 
mere  contest  about  the  terms  of  a  contract, 
was  properly  cognisable  before  a  court  of 
law.  It  was  regularly  submitted  to  a 
jury,  who  fully  investigated  and  fairly 
decided  it.  Ross  himself  complains  neither 
of  surprise,  of  the  absence  of  witnesses, 
nor  of  any  other  circumstance  to  impeach 
the  fairness  ot  the  trial.  He  does  not  state 
the  subsequent  discovery  of  testimony  un- 
known to  him  at  the  trial;  and  although 
he  calls  on  the  Duvals  to  answer  as  to 
certain  facts  which  he  alleges  were  known 
to  them,  yet  he    no  where    intimates 

292  that    these     facts    were    *known    to 
them  only,  so  as    to   be   incapable  of 

other  proof,  and  thus  to  authorize  a  resort 
to  a  court  of  equity  for  the  purpose  of 
extorting  a  disclosure.  In  fact,  the  only 
l^roand  on  which  he  himself  rests  the  sub- 
ject, is,  that  the  judgment  is  oppressive 
and  unjust.  What  is  this,  but,  under  the 
specious  pretext  of  equity  and  justice,  to 
give  to  the  court  of  chancery  the  enormous 
power  of  revising  and  controlling  verdicts 
and  judgments  in  all  cases  whatsoever? 
A  power  dangerous  in  itself,  incompatible 
with  the  genius  of  our  government,  and 
utterly  denied  by  our  laws. 

But,  admitting  that  Ross  was  properly 
before  the  chancellor,  how  stands  the  case 
on  its  merits?  Take  his  own  statement, 
and  it  is  evident  that  he  sold,  for  a  thou- 
sand pounds,  a  tract  of  land  which  he  rep- 
resented to  the  buyer,  at  the  time  of  the 
contract,  as  containing,  by  estimation, 
1,000  acres,  more  or  less;  whereas,  in  truth, 
the  tract  had  been  always  estimated  to  con- 
tain only  796  acres,  more  or  less,  as  appears 


by  his  own  title-papers.  I  will  not  say 
that  this  was  an  intentional  fraud,  prac- 
tised by  Ross  on  Duval;  but  to  apply  to 
it  the  mildest  term,  it  was  at  least  a  mis- 
take, of  which  he  ought  not  now  to  avail 
himself,  to  the  injury  of  Duval.  If,  there- 
fore, I  were  to  confine  myself  to  the  bill 
only,  I  should  be  of  opinion  that  Duval 
ought  to  be  compensated  for  the  deficiency. 
But  when  the  answers  are  considered,  they 
leave  no  possibility  to  doubt.  They  ex- 
pressly, flatly,  and  unequivocally  contra- 
dict all  the  material  allegations  in  the 
bill  in  relation  to  the  contract;  declaring  it 
to  have  been  a  contract,  not  of  1,0001.  for 
the  tract  in  gross,  but  of  1,0001.  for  1,000 
acres,  at  20s.  per  acre.  As  for  the  exhibits 
in  the  cause,  relating  to  some  transactions 
between  the  parties  of  a  date  subsequent 
to  that  of  the  contract,  and  whicb  were 
introduced  to  strengthen  the  construction 
put  upon  it  by  Ross,  they  are  either  ex- 
plained away  by  the  answers,  or  are 
293  not  of  such  a  character  *as  to  coun- 
tervail the  positive  denials  of  the  an- 
swers. It  is  somewhat  remarkable  that 
this  cause  was  set  for  hearing  without  any 
replication  to  the  answers;  which  circum- 
stance precluded  all  depositions,  although 
there  were  two  subscribing  witnesses  to 
the  contract,  who  could  have  given  correct 
as  well  as  disinterested  testimony.  That 
testimony,  however,  was  not  necessary  to 
the  appellants.  If  it  woald  have  availed 
the  appellee,  it  is  his  own  fault  that  he 
has  lost  its  benefit.  Deciding  the  cause 
upon  the  evidence  in  the  record,  I  have  no 
hesitation  in  pronouncing  my  opinion  that 
the  decree  of  the  chancellor  ought  to  be 
reversed,  and  the  injunction  dissolved. 

JUDGE  BROOKE.  One  of  the  appellants 
in  this  case  obtained  a  judgment  at  law 
upon  a  covenant  entered  into  by  the  appel- 
lee to  convey  and  make  a  good  title  to  1,000 
acres  of  land,  more  or  less.  The  appellee, 
without  even  suggesting,  in  his  bill,  any 
good  or  sufficient  cause  of  his  having 
failed  to  defend  himself  at  law,  obtained 
an  injunction.  The  appellants,  by  their 
answers,  deny  the  whole  of  the  supposed 
equity  in  his  bill,  and  rely  on  the  judgment 
at  law :  no  depositions  were  taken  in  the 
case,  and  the  only  exhibits  in  the  record 
are  the  copies  of  the  covenant  on  which 
the  action  at  law  was  founded,  and  of  some 
accounts  and  receipts,  &c.  filed  in  another 
suit,  and  referred  to  by  the  complainant's 
bill  in  this.  At  the  rules,  the  cause  was 
set  for  hearing,  and  the  chancellor  per- 
petrated the  injunction,  and,  in  effect,  re- 
versed the  judgment  of  the  court  of  law ; 
whether  upon  a  more  correct  construction 
of  the  covenant  or  not  than  it  received,  in 
the  court  of  law  it  is  not  important  to  de- 
cide. If  the  court  of  law  permitted  the  jury 
to  give  an  improper  construction  to  it,  the 
objection  ought  to  have  been  made  at  law: 
if  the  verdict  of  the  jury  was  contrary  to 
the  evidence,  a  new  trial  ought  to 
294  have  been  *asked  for.  Upon  the  evi- 
dence, which  was  before  the  court  of 
chancery,  (and  which  may  be  presumed 
to  have  been  before  the  jurv,  because  the 
contrary  is  nowhere  alleged,)  I  am  inclined 
to  think  the  verdict  was  correct.  In  the 
case  of  Bedford  v.  Hickman,  in  this  court, 
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it  appearing-  that  the  title-deeds  of  the 
vendor  must  have  disclosed  to  him  the  true 
quantity  of  land,  he  was  compelled  to  *ac- 
count  for  a  deficiency  to  the  vendee,  though 
the  deed  to  the  latter  expressed  a  quantity 
more  or  less,  as  in  the  present  case.  But, 
however  that  may  be,  to  permit  a  court  of 
equity  to  reverse  the  decision  of  a  court  of 
law  on  the  sole  ground  that  it  was  erro- 
neous, would  be  to  confound  the  jurisdic- 
tions of  the  two  courts,  and  contradict  the 
many  decisions  of  this  court,  which  have 
denied  to  a  court  of  equity  that  power. 
The  case  of  The  Commonwealth  v.  Nich- 
olas, decided  this  term,  and  the  cases 
there  referred  to,  are  express  authorities 
on  this  point.  I  am  therefore  of  opinion, 
the  decree  of  the  chancellor  must  be  re- 
versed. 

JUDGE)  ROANE.  On  the  merits  of  this 
case,  I  am  inclined  to  think  that  the  case 
of  Bedford  v.  Hickman,  in  this  court,  (Fall 
of  1804, )  is  an  authority  for  the  appellant. 

That  was  a  bill  by  Hickman,  to  be  re- 
lieved ag-ainst  a  judgment  in  Bedford's 
favour,  for  the  price  of  the  land  purchased. 
The  bill  stated  that  it  was  purchased  for 
900  acres,  '*more  or  less;*'  and  that,  since 
the  purchase,  it  was  discovered  that  a 
fraud  had  been  practised  on  him ;  for  that, 
•  by  the  original  deed  under  which  Bedford 
held  the  land,  only  709  acres  are  conveyed ; 
that,  by  a  survey,  there  were  only  765 ;  and 
that  the  seller,  Bedford,  knew  of  the  defi- 
ciency, as  he  had  the  said  original  deeds 
in  his  possession,  and  was  reminded  of  the 
quantity  by  one  Taylor.  The  answer  of 
the  defendant  denied  fraud ;  averred 
295  he  had  no  knowledge  of  the  ^quantity 
of  acres,  but  by  the  tax-roll ;  that  he 
sold  for  ''more  or  less,"  and  would  have 
preferred  a  survey,  which,  however,  was  de- 
clined by  Hickman,  who  elected  to  take  the 
land  for  900  acres,  after  seeing  one  of  the 
deeds;  that  he  himself  bought  the  land  for 
900  acres;  and  admits  he  had  seen  two  old 
deeds,  but  had  no  recollection  of  their  con- 
tents. It  was  argued,  as  Bedford  did  not 
disclose  all  the  facts  at  the  time,  and  only 
showed  the  particular  deed  conveying  to 
him  900  acres,  and  some  receipts  for  taxes, 
but  said  nothing  concerning  the  two 
elder  deeds,  which  made  the  quantity  of 
land  less  as  aforesaid,  that  this  was  such 
a  concealment  of  material  facts  and  cir- 
cumstances as  would  vacate  a  bargain  of 
hazard.  The  county  court  granted  a  per- 
petual injunction  for  the  excess  of  the 
price  of  the  land,  which  decree  was,  in  suc- 
cession, afiSrmed  by  the  court  of  chancery 
and  this  court. 

This  case  goes  the  full  length  of  de- 
feasing the  appellee  on  the  merits.  In  the 
case  at  bar,  there  was  no  equivocal  knowl- 
edge respecting  the  number  of  acres  held 
by  him.  His  agreement  and  deed  from 
Duguid  and  Patterson  called  for  only  796 
acres,  and  yet  he  undertook  to  represent 
the  tract  as  containing  1,000  acres,  ''more 
or  less;"  which  last  words  are,  in  general, 
only  construed  to  extend  to  small  errors, 
arising  from  variations  in  instruments, 
Stc.  Here  was  a  concealment  of  a  most 
important  fact,  and  a  representation  on  the 
part  of  Ross,  which  binds  him  to  warrant 
the  quantity  represented.  I 


It  is  not  denied  that  the  subsequent  con* 
duct  of  the  adverse  party,  after  a  full  dis- 
covery of  the  deficiency,  may  waive  the 
original  right  to  compensation:  but  the 
facts  stated  in  this  case,  as  on  the  part  of 
William  Duval,  are  not  so  clear  and  ex- 
plicit as  to  exclude  any  other  construction  ; 
and,  as  to  the  knowledge  of  Philip 
2%  Duval,  *it  was  acquired  after  his 
right  accrued  under  the  covenant; 
and  he  did  not  then  waive  his  right  to  com- 
pensation by  any  act  of  his.  He  concluded, 
notwithstanding  the  call  of  the  agree- 
ment of  Duguid  and  Patterson,  that  Ros» 
relied,  as  to  making  out  his  quantity,  on 
its  being  an  old  survey;  which,  in  event, 
would  either  enable  Ross  to  fulfil  his  en- 
gagement, or  subject  him  to  damages  under 
the  covenant. 

This  is  the  view  I  have  taken  of  the  sub- 
ject, in  exclusion  of  the  question  whether 
Ross  is  not  concluded  as  to  this  subject  by 
the  verdict  and  judgment  at  law.  I  am 
therefore  for  reversing  the  decree. 

JUDGE  FLEMING.  I  have  some  doubts 
on  the  merits  of  this  case,  which  I  have 
not  maturely  considered;  as  it  appears  to 
me  that  all  the  facts  and  circumstances 
stated  in  the  bill  were,  or  might  have  been, 
given  in  evidence,  on  the  trial  at  law»  in 
Henrico  court,  and  were  proper  subjects  for 
the  consideration  of  a  jury,  which  was 
fully  competent  to  decide  upon  them.  1 
am  therefore  of  opinion,  according  to  a 
variety  of  decisions  of  this  court,  that 
the  interference  of  a  court  of  equity  was 
improper;  and  upon  that  ground  concur  in 
opinion  that  the  decree  be  reversed,  the 
injunction  dissolved,  and  the  bill  dismissed 
with  costs. 

Decree  unanimously  reversed,  and  bill 
dismissed.  

297         *P«yne  and  Fairfax  v.  Grim. 
Weduesday.  May  iBth.  1811. 

I.  Record— Writ— AfliMidaMiit.— The  writ  la  part  of 
the  record,  for  the  purpose  of  amendment  only. 
where  Issae  has  beeu  joined  upon  a  plea  to  the 
action. 
See  3  H.  &  M.  457. 

9.  Writ— Detoct-PlM  In  AhatosiMi*— After  iarae 
joined  on  a  plea  to  the  action.  It  is  too  late  to  more 
the  court  to  dismiss  the  salt  on  the  ffround  of  a 
defect  in  the  writ,  or  for  leare  to  file  a  plea  In 
abatement. 
See  Bradley  v.  Welch.  1  Mnnf.  S8i. 

This  was  an  action  of  debt  in  the  Morgan 
Town  district  cottrt.  Issue  being  joined 
on  the  plea  oi  payment,  the  defendants,  on 
the  trial  of  the  cause,  moved  the  conrt  to 
dismiss  the  suit,  *' because  the  writ  and 
summons,  (1)  in  this  action,  were  both  is- 
sued and  served  on  the  defendants  on  the 
15th  of  September,  1806,  which  was  the 
first  day  of  the  term;"  but  the  court  over- 
ruled the  motion.  The  defendants  then 
asked  leave  to  withdraw  the   plea   of    pay- 

«PI«a  In  Atet«n«nt— Pisa  la  Bar.— By  pleading  In 
bar.  all  matter  in  abatement  is  waived.  James. 
River  &  Kanawha  Co.  v.  Boblnson.  16  Qratt.  440» 
citiaff  principal  case. 

See  farther,  monographic  not€  on  "Abatement. 
Pleas  in"  appended  to  Warren  v.  Saunders.  WT 
Oratt  250. 

The  principal  case  is  also  cited  in  notfg  to  Paffe 
V.  Taylor.  2  Munf.  492:  Hill  v.  Harvey.  2  Munf.  5S8. 

(1)  The  defendant.  Fairfax,  belnr  sheriff  at  tlie 
time,  a  summons  was  issued  asrainst  him  instead  of 
a  capias.  See  Rev.  Code.  vol.  1.  c.  M.  sect.  23,  p.  77. 
—Note  in  OriflTinal  Edition. 
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ment,  and  put  in  pleas  in  abatement,  which 
leave  the  court  refused,  whereupon  excep- 
tions were  taken.  A  verdict  being  found 
for  the  plaintiff,  the  defendants  filed  errors 
in  arrest  of  judgment  on  the  same  ground, 
and  also  on  the  ground  of  an  alleged  vari- 
ance between  the  declaration  and  the  writ 
and  summons.  The  court,  nevertheless, 
entered  judgment  for  the  plaintiff,  from 
which  the  defendants  appealed. 

The  Attorney-General,  for  the  appel- 
lants. A  writ  cannot  be  issued,  after  the 
commencement  of  a  court,  returnable  to 
the  same  term.  This  was  a  defect  which 
vitiated  the  proceedings  in  toto ;  and  there- 
fore advantage  might  be  taken  at  any 
time,  even  after  judgment  signed,  (a) 

Wickham,  contra.  The  writ  is  part 
of  the  record  for  the  purpose  of  amendment 
only,  where  issue  has  been  joined  upon  a 
plea  to  the  action;  for  by  pleading  to 
the  action,  all  matter  of  abatement  is 
waived.  The  passage  in  Sellon's 
298  •Practice  is  misconceived;  relating 
only  to  judgments  bv  default. 

Thursday,  May  I6th.  The  court,  aflBrmed 
the  judgment. 


Page's  Executory.  Winston's  Administrator. 

Thursday.  May  16tli.  1811. 

I.  Chanceiy  Practice— Contract  of  Sale— When  Not 
Blndinff.- A  contract  of  sale  is  not  considered,  in 
equity,  as  blndlnff  on  the  parties  by  the  execution 
of  a  bond  for  the  purchase  money,  if  it  appear 
that  the  seller  failed  to  perform  what  was  to  be 
done  on  his  part  in  order  to  consummate  the 
contract  _ 

a.  Same— Sane— Sane— Caee  at  Bar.  — O.  havinff 
agreed  to  sell  W.  ceruin  escape-warrants  upon 
W.*8  jrlviuff  bond  and  good  security  for  the  pur- 
chase money;  W.  executes  a  bond,  with  a  blank 
for  the  name  of  the  surety,  to  be  filled  up  at  a 
certain  time  anA  place,  when  and  where  the 
escape-warrants  are  to  be  asslflrned  and  delivered 
byG.;  if  W.  fail  to  give  the  surety,  a  court  of 
equity  will  not  permit  O.  to  take  advantaire  of  the 
bond,  without  proof  of  his  aasiflminff  and  deliver- 
ing, or  tendering  the  escape-warrants,  within  a 
reasonable  time,  and  before  commenciuiT  suit 
upon  it;  as  to  which,  the  onus  probandi,  in  equity, 
lies  on  him. 

3.  Sane— Aoswer— Fallare  to  Respond  to  Attegatlon 
of  BlU— Effect.*— If  a  bill  of  injunction  to  sUy  pro- 
ceedings on  a  judgment,  charge  the  plaintiff  at 
law  with  having  failed  to  do  an  act  on  which  the 
equity  of  his  claim  depends,  and.  in  his  answer,  he 
take  no  notice  of  that  allegation,  the  court,  on  the 
hearing,  will  consider  this  an  admission  that  he 


<a)  Sellon's  Pr.  109.  _   .  «  . 

•Chancery  Practice— Answer— Pallnre  to  Respond  to 
AUoffatfon  of  BUI— Effect.— In  Coleman  v.  Lyne.  4 
Rand.  454.  it  was  held  that  where  the  answer  of  the 
defendant  in  chancery  omits  to  notice  some  of  the 
allegations  of  the  bill,  and  replies  to  others, 
the  allegations  not  noticed  are  not  considered  as 
admitted:  but  the  plaintiff  must  except  to  the 
answer  as  insufficient.  It  was  insisted  by  counsel 
that  all  the  allegations  of  the  bill,  not  expressly 
denied  by  the  answer,  must  be  considered  as  ad- 
mitted by  the  defendant  to  be  true,  and  the  princi- 
pal case  was  cited  to  sustain  the  contention  of 
counsel.  But  Judgb  Carb.  who  delivered  the  opin- 
ion of  the  court,  distinguished  the  principal  case  on 
the  ground  that,  in  it  the  allegation  in  the  bill  was 
that  something  was  not  done—a  negative  which 
could  not  be  proved.  To  the  same  effect,  the  prin- 
cipal case  is  cited  in  Cropper  v.  Burtons,  5  Leigh 
43S;  Richardson  v.  Donehoo.  10  W.  Va.  706. 

Again,  in  Dangerfleld  v.  Claiborne.  8  Hen.  &  M.  17. 
it  was  held  that,  where  the  answer  is  not  responsive 
to  a  material  allegation  of  the  bill,  the  plaintiff 
may  except  to  it  as  insufficient,  or  may  move  to 
have  that  part  of  the  bill  taken  for  confessed, 
and  an  order  of  court  to  that  effect  served  on  the 
defendant:  but  if  he  does  neither  he  shall  not,  on 
ths  trial  avail  himself  of  an  implied  admission  by 
the  defendant.  And.  in  Clinch  River  Mineral  Co. 
V.  Harrison,  01  Va.  181. 188,  81  S.  E.  Rep.  660,  it  is  said 


has  not  done  the  act  in  question,  and  will  decree 
against  him  without  any  exception  to  the  answer,  . 
or  any  interlocutory  order  taking  the  bill  for  con- 
fessed in  part.  (0 

Kdward  Winston,  in  his  lifetime,  ob- 
tained an  injunction  from  the  late  Chan- 
cellor Wythe  to  staj  proceedings  upon  a 
judg-ment  in  favor  of  William  Fleming 
Gaines,  surviving  executor  of  Robert 
Page,  deceased,  against  him. 

The  bill  set  forth  an  offer  by  the  com- 
plainant to  buy  sundry  claims,  under  es- 
cape-warrants, against  John  C.  Littlepage, 
and  an  agreement  by  the  defendant  to  sell 
them,  at  par,  upon  a  credit  of  twelve 
months,  with  interest  thereon  from  the 
date;  the  complainant  executing  a  bond 
therefor,  together  with  Macon  Green  (who 
was  then  not  present)  as  his  surety ;  that, 
it  being  unknown  to  the  complainant 
whether  he  could  procure  that  person  as  a 
surety,  it  was  stipulated  that  he  should 
then  sign  a  bond,  with  a  blank  therein  for 
the  said  surety  and  that,  if  the  same  was 
not  given,  the  contract  was  to  be 
299  void ;  *but  if  the  said  security  was 
given  on  or  before  the  then  ensuing 
Hanover  court,  (at  which  time  and  place 
the  said  bond  was  to  be  produced  for  that 
purpose, )  then  the  defendant  was  to  assign 
and  deliver  to  the  complainant  the  said 
escape- warrants,  and  thereby  the  said  con- 
tract to  take  effect ;  that  Macon  Green  re- 
fused to  be  the  surety,  whereby  the  contract 
became  void;  that  the  complainant  en- 
deavoured to  get  such  other  security  as  he 
supposed  might  be  unexceptionable,  but 
could  not ;  that,  hearing  no  more  from  the 
defendant  until  after  the  bond  had  become 
due,  and  considering  the  contract  as  abso- 
lutely void,  he  proceeded  to  supply  himself 
with  other  claims  against  I/ittlepage  to 
the  amount  he  wanted;  that  nevertheless, 
when  he  afterwards  saw  the  defendant, 
(for  the  first  time  since  the  contract,)  the 
latter,  to  his  astonishment,  affected  to 
consider  it  as  absolute  and  obligatory, 
although  more  than  twelve  months  had 
then  elapsed  since  it  was  made,  and  no 
application  had  been  made  to  the  com- 
plainant concerning  it,  other  than  through 
an  agent  (as  he  believed,)  at  the  Hanover 
court,  when  the  surety  was  to  have  been 
given  as  aforesaid,  and  at  which  time  the 
said  agent  was  informed  of  Macon  Green's 
refusal  to  become  bound  in  the  bond. 
Against  this  unreasonable  conduct  the 
complainant  remonstrated,  because  it  was 
well  known  to  the  said  Gaines  '*that  he  ha<:| 
not  vested  any,  the  least,  shadow  of  a 
right  in  the  complainant  to  the  said  escapes, 
and  that   no   value    whatsoever    had    been 


that  this  rule  has  been  followed  in  all  the  reported 
cases  in  Virginia  where  the  question  has  arisen. 

To  the  point  that  the  answer  is  evidence  for  the 
defendant,  so  far  only  as  It  is  responsive  to  some 
allegation  in  the  bill,  the  principal  case  Is  cited  in 
Robinson  v.  Cathcart.  80  Fed.  Cas.  990:  foot-not  €  to 
Maupin  V.  Whiting.  1  Call  224.  quoting  from  Robin- 
son V.  Cathcart.  20  Fed.  Cas.  990. 

See  further,  monographic  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance,  87 
Gratt  Wl. 

(1)  Note.  This  appears  to  be  a  proper  modifica- 
tion of  the  rule  laid  down  by  the  chancellor,  in 
Dangerfleld  v.  Claiborne,  2  H.  &  M.  17,  it  being  rea- 
sonable that  in  a  case  where  the  onus  probandi 
lies  on  the  defendant,  he  should  not  delay  the  plain- 
tijff  by  an  omission  in  his  answer.— Note  in  Original 
Edition. 
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received  by  the  complainant  for  the  said 
bond ;  and,  moreover,  that  he  had  been  ob- 
liged to  supply  himself  elsewhere;'*  but 
the  defendant  persisted  in  urging  his  claim 
to  the  money,  and  threatened  a  suit,  **upon 
which  the  complainant  replied,  that,  if 
such  was  the  determination  of  the  said  de- 
fendant, (which  he  conceived  to  be  unjust,) 
he  demanded  a  delivery  and  assignment  of 
the  said  escape-warrants;'*  which  the  de- 
fendant positively  refused,  and  thereupon 
commenced  his  action  at  law,  and  obtained 
judgment   on  the  bond;  '^still    with- 

300  holding  from  the  ^complainant  the 
said  escape- warrants,  with  an  assign- 
ment of  the  same,  which  alone  could  en- 
able him  to  take  measures  for  his 
indemnification. ' ' 

The  defendant,  by  his  answer,  admitted 
the  agreement  stated  in  the  bill,  but  denied 
its  being  conditional,  or  that  he  ever  re- 
stricted the  complainant  to  Macon  Green, 
or  refused  to  receive  any  other  good  and 
sufficient  man  as  security;  alleging  that 
''he  merely  observed  that,  as  he  was  not 
very  well  acquainted  with  the  generality 
of  the  people  in  Hanover,  he  would  take 
the  said  Macon  Green,  whom  they  both 
knew;  but  never  haa  an  idea  of  making 
the  validity  of  the  bargain  to  depend 
on  the  willingness  of  the  said  Green  to 
sign  the  bond,  or  not."  He  proceeded 
to  pray  that  Humphrey  Brooke's  affi- 
davit, corroborating  the  above  statement, 
might  be  received  as  part  of  this  an- 
swer, stating  that  he  had  acted  by  .his 
advice,  as  attorney  at  law,  ''and  as  one 
interested  in  the  estate  of  Robert  Page, 
deceased;"  "that  he  put  the  bond  into  his 
hands  for  the  purpose  of  getting  the  blanks 
filled,  either  by  the  said  Green,  or  by  some 
other  person  whom  he  might  approve  of  as 
security,  but  that  his  said  attorney  had 
always  informed  him  that  his  applications 
to  the  complainant  had  ever  been  evaded 
by  some  excuse  or  other."  The  respond- 
ent * 'conceiving  that  he  had  fully  answered 
the  most  material  allegations  contained  in 
the  complainanf's  bill,  and  denying  all 
fraud,  Ac,  prayed  to  be  hence  dismissed," 
Ac. 

No  depositions  were  taken  on  either  side, 
but  that    of  H.  Brooke. 

The  present  chancellor  perpetuated  the 
injunction  on  the  hearing,  without  any 
order,  taking  the  bill  for  confessed  in  part; 
whereupon  the  defendant  appealed. 

Warden,  for  the    appellant,  admitted  the 

escape-warrants  nsver  came  into  Winston's 

hands,  but  said    that    Gaines    was   always 

ready  to   assign    them,    upon    his    giving 

good  security,  or  paying   the  money. 

301  *The      Attorney-General,      contra. 
Gaines  ought  to   have   gone  on,  and 

executed  the  contract  on  his  part,  as  he 
chose  to  avail  himself  of  the  bond,  without 
security.  He  says  not  a  word  in  his  an- 
swer about  readiness  or  willingness  to 
assign  the  escape-warrants.  It  was  either 
a  bargain  or  no  bargain.  If  it  was  no 
bargain,  Gaines  had  no  right  to  sue  on 
the  bond;  if  it  was  a  bargain,  he  was 
bound  to  assign  the  warrants. 

Saturday,  June  Ist.  The  president  de- 
livered the  following  as  his  opinion,  and 
that  of  the  court : 


The  only  evidence  in  the  cause,  except 
the  answer,  is  the  deposition  of  Humphrey 
Brooke,  who,  the  appellant  acknowledges, 
is  an  interested  witness. 

The  appellee,  however,  had  no  cause  to 
complain  that  the  appellant  would  consum- 
mate the  contract,  upon  his  simple  bond, 
without  security;  and  had  the  latter  ten- 
dered, within  a  reasonable  time,  and  before 
the  commencement  of  the  suit,  the  escape- 
warrants  against  Littlepage,  with  proper 
endorsements  thereon,  the  contract,  I  con- 
ceive, would  have  been  binding  on  the  par- 
ties: but  Winston  expressly  charges  in  his 
bill  that  "the  defendant  had  not  vested 
any,  the  least,  shadow  of  right  in  the  com- 
plainant, to  the  said  escapes;  and  no  value 
whatever  had  been  received  by  him  for  the 
said  bond;"  and,  further,  "that  when  the 
appellant  threatened  him  with  a  suit  on 
his  bond,  he  demanded  a  delivery  of  the 
said  escape- warrants;  but  which  he  posi- 
tively refused;  and  still  withholds  from 
him  the  said  escape- warrants,  with  an  as- 
signment of  the  same."  To  this  very  im- 
portant charge  in  the  bill,  the  defendant 
made  no  answer,  but  contented  himself 
with  saying  "that  he  has  fully  answered 
the  most  material  allegations  contained  in 
the  complainant's  bill."  But,  in  my  con- 
ception, "that  he  refused  to  deliver  the 
escape- warrants,  properly  endorsed,  when 
demanded,"  was  the  most  material  allega- 
tion in  the  bill;  and  the  main  hinge 
on  which  the  merits  of  the  cause 
302  ^principally  turned.  And  the  de- 
fendant's having  failed  to  answer  it« 
was,  in  my  apprehension,  a  tacit  acknowl- 
edgment that  the  charge  was  true. 

Mr.  Brooke,  in  his  deposition,  says, 
"with  respect  to  the  escape-warrants,  the 
deponent  is  of  opinion  that  the  said  Win- 
ston might  have  procured  them,  and  that  he 
still  may,  upon  making  proper  applica- 
tion." What  were  the  grounds  of  Brooke's 
opinion,  respecting  those  warrants,  or 
what  he  might  think  would  be  making^ 
"proper  application,"  seems  immaterial  to 
be  considered  at  this  day.  I  am,  upon  the 
whole,  clearly  of  opinion  that  the  decree  is 
correct,  and  ought  to  be  affirmed. 

The  decree  is  affirmed  by  the  unanimons 
opinion  of  the  court. 


Wilson  V.  Crowdhill. 

Wednesday,  May  29tli,  1811. 

Debt- Acceptor  of  Bill  of  Exchange.*— An  action  of 
debt  will  not  lie  asrainst  tbe  acceptor  of  a  bill  of 
excbangre. 

See  the  Bame  point  In  Smith  v.  Seffar,  8  H.  &  M. 
394. 

This  was  an  action  of  debt  against  the 
acceptor  of    a  bill   of   exchange.     Plea   ail 

*Debt  Acceptor  of  Bill  of  Bxchan^e.—An  action  of 
debt  will  not  lie  against  the  acceptor  of  a  bill  of 
exchangre.  Smith  v.  Sesrar,  S  Hen.  &  M.  804.  See 
font-notf  to  this  case,  cltlnfir  the  principal  case,  and 
showlnfif  that  In  Resrnaalt  v.  Hunter.  4  W.  Va.  96D, 
the  principal  case  and  Smith  v.  Sevar.  3  Hen.  &  M. 
394.  were  disapproved. 

The  principal  case  is  also  cited  in  Farmers'  Bank 
V  Clarke.  4  Leiifh  609:  CaUett  v.  Russell.  6  Lelffh 
374.  In  Holllng^sworth  v.  Milton,  8  Lelffh  60.  it  was 
held  that,  under  the  statute  of  Virginia,  1  Rev. 
Code.  ch.  128.  i  4  (equivalent  to  Va.  Code  18M,  ch. 
144.  S  10).  an  action  of  debt  will  lie  for  the  payee 
asrainst  the  acceptor  of  an  order.  In  dellverinir  the 
opinion  of  tbe  court  in  this  case  (Hollinffswortli  ▼. 
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debet,  and  issue.  After  a  verdict  for  the 
plaintiff,  the  defendant  filed  errors  in  arrest 
of  judgment,  the  most  material  of  which 
was,  that  the  action  of  debt  would  not  lie 
in  this  case.  The  county  court  gave  judg- 
ment for  the  plaintiff,  which  the  district 
court  aflfirmed.  The  defendant  obtained  a 
supersedeas  from  a  judge  of  this  court. 

Botts,  for  reversing  the  judgment,  quoted 
4  Bac.  (Gwill.  edit.)  732,  and  the  cases 
there  cited,  as  conclusive. 

Monday,  June  3d.  The  president  pro- 
nounced the  opinion  of  the  court,  that  an 
action  of  debt  will  not  lie  against  the 
acceptor  of  a  bill  of  exchange. 

Judgment  reversed,  and  entered  for  the 
defendant.  

303      *Stovairs  Executor  v.   Woodson  and 
Wife. 

Friday,  May  Slst  1811. 

Execnton— Payment  of  Lairscles— Refondlar  Bond.*— 

It  seems  that  an  execntor  cannot  be  compelled  to 
pay  a  legacy,  until  bond  and  security  be  fflven  by 
the  legatee  to  refund  hie  due  proportion  of  sach 
debts  and  demands  as  may  thereafter  appear 
against  the  estate  of  the  testator. 

The  appellees,  legatees  of  Bartholomew 
Stovall,  deceased,  brought  their  suit  in 
chancery,  against  the  executor,  in  the 
county  court  of  Powhatan,  for  a  settle- 
ment of  the  administration  account,  and  to 
recover  their  share  of  the  balance  due  the 
estate.  ' 

The  acting  executor  by  his  answer  ex- 
pressed willingness  to  have  a  fair  settle- 
ment by  commissioners,  ''and  to  deliver  to 
tfae  complainants  whatever  they  might  be 
entitled  to  of  his  testator's  estate,  on  their 
executing  to  him  a  bond  of  indemnity,  such 
as  the  law  authorizes  him  as  executor  to 
demand,  to  refund  a  proper  proportion  of 
said  property  to  answer  any  demand  which 
might  afterwards  appear  against  the  estate 
of  his  testator." 

After  a  reference  to,  and  report  by,  a 
commissioner,  the  county  court  decreed 
that  the  plaintiffs  recover  against  the  de- 
fendant the  sum  of  911.  6s.  lOd.  1-2.  with 
6  per  centum  per  annum  interest  thereon 
from  the  17th  of  Sept.  1804,  and  costs. 
Upon  an  appeal  to  the  superior  court  of 
chancery  for  the  Richmond  district,  the 
chancellor,  in  vacation,  referred  the  ac- 
counts, contained  in  the  record,  to  Master 
Commissioner  Green  how  for  examination, 


Milton)  Judge  Tuckkb  said  (p.  92) :  "In  the  cases  of 
Smith  V.  Seffar,  3  Hen.  &'M.  804.  and  Wilson  v. 
CrowdhUl,  2  Munf.  S(K  (which  however  were  accept- 
ances on  bills  of  exchange),  the  Influence  of  this 
statute  (the  one  referred  to  above)  does  not  seem 
to  have  been  considered."  See  further,  on  this 
subject,  foot-note  to  HoUinsrsworth  ▼.  Milton,  8 
Leifirh  50;  monographic  note  on  "Debt.  The  Action 
of**  appended  V>  Davis  v.  Mead.  18  Oratt.  118: 
monographic  note  on  "Bills,  Notes  and  Checks" 
appended  to  Archer  v.  Ward.  9  Gratt.  822. 

^Bzecutors— Paynent  of  L«iraclM— Refunding  Bond. 
—It  is  error,  though  the  bill  be  taken  for  confessed. 
to  decree  against  an  administrator  de  bonis  non, 
that  he  shall  pay  a  legacy,  without  requiring  the 
legratee  to  give  bond  and  security  for  refunding 
Ilia  "due  proportion  of  any  debts  or  demands 
which  may  afterwards  appear  against  the  estate 
of  the  testator,  and  the  costs  attending*  the  re- 
covery thereof."  Rootes  v.  Webb,  4  Munf.  77.  To 
the  same  effect  the  principal  case  is  cited  in  Ma- 
chir  V.  Machlr.  6  Munf.  267. 

See  s'enerally,  monographic  note  on  "Executors 
and  Administrators"  appended  toRosser  v.  Depriest. 
5  Oratt.  6:  monographic  note  on  "Legacies  and  De- 
vises" appended  to  Early  v.  Early,  Glim.  124. 


and  upon  his  report,  correcting  certain 
errors  apparent  on  the  face  of  those  ac- 
counts, (to  which  exceptions  had  been 
taken  in  the  county  court,)  reversed  the 
decree,  and  rendered  another  for  the  sum 
of  2201.  with  interest  on  1801.  6s.  6d.  part 
thereof,  from  the  30th  of  August,  1806;  and 
the  costs  in  both  courts.  From  that  decree 
the  defendant  appealed  to  this  court. 

Wickham,  for  the  appellant. 
Call,  for  the  appellees. 
304  *Friday,  Nov.    1st.     The  president 

pronounced  the  following  opinion    of 
the  court : 

**The  court  being  of  opinion  that  there 
is  no  error  in  so  much  of  the  decree  of  the 
superior  court  of  chancery  as  reverses  that 
of  the  county  court,  and  as  decrees  the  sum 
therein  mentioned  to  the  appellees  with 
costs,  is  yet  of  opinion  that  the  said  decree 
is  erroneous  in  this,  that  the  appellees  are 
not  directed  to  give  bond  and  security, 
according  to  the  provisions  of  the  act  of 
assembly,  in  such  case  provided,  (1)  to  re- 
fund their  due  proportion  of  such  debts 
and  demands  as  might  thereafter  appear 
against  the  estate  of  the  testator  of  the 
appellant,  as  a  condition  precedent  to  the 
payment  of  the  sum  decreed  as  aforesaid : 
therefore  it  is  decreed  and  ordered  that  the 
same  be  reversed,  Ac.  and  that  the  cause 
be  remande(t  to  the  said  court  of  chancery, 
that  the  decree  may  be  reformed  so  as  to 
require  bond  and  security  to  be  given  prior 
to  the  payment  of  the  sum  so  decreed." 


Johnson  v.  Johnson's  Administrator. 

Tuesdas'.  June  4th,  1811. 
Appeals-Place  on  Docket* -Where  an  appeal  is  ad- 
mitted to  be  docketed  (for  good  cause  shown) 
after  the  time  within  which  the  record  ought  to 
have  been  sent  up.  and  the  appellant  has  been 
ffuilty  of  no  nefflect.  the  court  will  direct  it  not 
to  lose  its  place  on  the  docket 

On  motion  of  Mr.  Botts,  for  satisfactory 
reasons,  the  court  directed  this  appeal  (in 
which  the  record  bad  not  been  sent  up  in 
due  time)  to  be  docketed.  A  question  was 
then  suggested,  whether  it  should  be  en- 
tered at  the  end  of  the  docket,  or  in  the 
place  which  it  would  have  occupied  if  the 
record  had  been  regularly  sent  up.  The 
court,  being  of  opinion  that  the  appellant 
was  guilty  of  no  neglect,  after  inquiry 
concerning  the  practice,  directed  the  lat- 
ter course  to  be  adopted;  the  same  thing 
having  been  done  in  the  case  of  Kerr  v. 
Dixon,  Nov.  Ist,  1799. 
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*Winston  v.  Johnson's  Executors. 

Wednesday,  June  5th,  1811. 

I.  Real  Estate— Sale  of  Land  Subject  to  Judgment  Lien 
—Liability  of  Parchasars.— It  seems  that  voluntary 
purchasers  of  lands  subject  to  the  lien  of  a  judg- 
ment are  personally  responsible,  in  equity,  to  the 
creditor,  (the  goods  and  chattels  of  the  debtor 
being  exhausted.)  tor  half  the  profits  (or  so  much 
of  half  as  may  be  sufficient  to  satisfy  the  judflr- 
ment)  jointly  and  not  pro  rata,  notwithstanding 
they  hold  tracts  of  uneaual  values,  and  by  dis- 
tinct conveyances. 

a.  Bills   of    Reviewt-Want    of  Notice  of  Taking  aa 


(1)  Note.  The  words  of  the  assembly  apply  only 
to  an  administrator.— Note  in  Orig^inal  Edition. 

♦See  monographic  note  on  * 'Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc.,  Turnpike  Co..  1  Rob. 
208. 

tBIIIs  of  Review.— See  monographic  note  or\  "Bills 
of  Review"  appended  to  Campbell  v.  Campbell,  2S 
Gratt  649. 
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Accoanlt— Want  of  notice  of  the  time  and  place  of 
a  commissioner's  taking  an  account,  or  the  court's 
actinff  npon  tbe  report  too  soon.(l)  are  not  suffi- 
cient reasons  for  a  bill  of  reriew.  such  objec- 
tions not  havinff  been  taken  (as  they  ouffht  to 
have  been)  before  the  rendition  of  the  decree 
3.  Same— New  Matter.f— New  matter  is  no  srround 
for  a  bill  of  review,  unless  it  was  discovered  since 
the  decree  was  pronounced. 

This  was  originally  a  suit,  in  the  late 
high  court  of  chancery,  by  Noel  Johnson, 
a  judgment  creditor  of  Geddes  Winston, 
who  was  alleged  and  proved  to  be  insol- 
vent, against  him,  his  two  sons,  Samuel 
Jordan  Winston  and  William  Winston,  and 
William  Radford,  one  of  his  sons-in-law,  to 
obtain  satisfaction  of  the  judgment  out  of 
certain  lands  and  slaves  conveyed  by  him 
after  its  date.  From  the  joint  answer  of 
Samuel  Jordan  Winston,  and  William 
Winston,  it  appeared  that  Geddes  Winston 
had  given  each  of  them  three  hundred  acres 
of  land  lying  in  Hanover,  but  not  any 
negroes;  and  that  Samuel  Jordan  Winston 
had  bought  of  his  father  sundry  slaves,  for 
which  he  owed  him  a  balance  of  1001.  se- 
cured by  bond.  The  answer  of  William 
Radford  stated  a  title,  in  himself,  (by  pur- 
chase for  a  fair  price  confirmed  by  a  well 
authenticated  bill  of  sale,)  to  fourteen  out 
of  sixteen  slaves,  a  mortgage  of  whom  had 
originally  been  executed  to  him  by  Geddes 
Winston,  which  purchase  satisfied  the  said 
mortgage. 

The  cause  came  on  to  be  heard  on  the 
16th  May,  1795,  (after  abating  as  to  the 
defendant  Geddes  Winston,  by  his  death,) 
when  the  chancellor  was  of  opinion  '''that 
one  half  of  the  rents  and  profits  of  the 
lands  confessed  by  the  defendants,  Samuel 
Jordan  Winston  and  William  Winston,  to 
have  been  given  to  them  by  their  father, 
which  gifts  were  fraudulent  as  to  creditors, 
are  subject  to  payment  of  the  money  re- 
covered against  him  by  the  plaintiff's 
jtidgment,  because  an  execution  by  elegit 
might  have  been  served  upon  those  lands 
in  the  lifetime  of  the  said  Geddes  Winston ; 
and  also    that  the  money  confessed  by    the 

defendant,  Samuel  Jordan  Winston, 
306      *to  remain    due  from  him  to  his  said 

father,  and  to  have  been  secured  by 
bond,  and  two  of  the  sixteen  slaves  ac- 
knowledged by  the  defendant,  William  Rad- 
ford, to  have  been  mortgaged  to  him,  are 
moreover  subject  to  payment  of  the  plain- 
tiff's said  demand."  The  decree  therefore 
was,  ''that  the  said  Samuel  Jordan  Win- 
ston do  pay  so  much  of  the  money  remain- 
ing  due    by    his    bond     aforesaid    to    the 


tSame— Want  of    Notice  of    Taking  an    Aocouot— 

Want  of  notice  of  the  time  and  place  of  a  commis- 
sioner taklnff  an  account  is  not  sufficient  reason 
for  a  bill  of  review  or  petition  for  rehearing:  such 
objection  not  having  been  taken,  as  itouffhtto  have 
been,  before  the  decree  was  rendered.  Bank  v. 
Shirley,  26  W.  Va.  6«. 

(1)  Note.  See  the  17th  Rule  of  Practice.  1  H.  & 
M.  vl.— Note  in  Original  EdiUon. 

fSame— New  Matter— After  the  affirmance  of  a 
decree  by  the  court  of  appeals,  a  bill  of  review 
should  not  be  received,  but  for  new  matter  which 
could  not  be  produced  or  used  by  the  party  claimiuir 
the  benefit  of  it  at  the  time  when  the  decree  was 
pronounced,  and  proved  to  have  been  discovered 
since.  Campbell  v.  Price.  8  Munf.  228.  citinar  princi- 
pal case. 

To  the  point  that  new  matter  Is  no  ground  for  a 
bill  of  review,  unless  It  was  discovered  since  the 
decree  was  pronounced,  the  principal  case  is  also 
cited  in  Dlngess  v.  Marcum.  41  W.  Va.  768,  24  S.  E. 
Rep.  6a6w 


plaintiff  as  will  satisfy  the  judgment 
aforesaid,  if  the  said  bond  hath  not  been 
transferred  to  some  other  creditor  of  the 
said  Geddes  Winston ;  but,  in  case  of  such 
transfer,  that  the  defendants,  Samuel  Jor- 
dan Winston,  and  William  Winston,  do 
account,  before  one  of  the  commissioners 
of  this  court,  for  the  rents  and  profits  of 
the  lands  aforesaid  perceived  by  those 
defendants  during  the  lifetime  of  their 
father,  and  pay  to  the  plaintiff  one  half  of 
the  said  rents  and  profits,  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy  his 
said  judgment ;  and,  in  case  of  a  deficiencyt 
that  the  defendant  William  Radford  do 
assign  his  right  and  title  to  the  before 
mentioned  two  slaves  to  the  plaintiff;  and 
that  the  defendants,  Samuel  Jordan  Win- 
ston, and  William  Winston,  do  pay  unto  the 
plaintiff  the  costs  expended  by  him  in  the 
prosecution  of  this  suit." 

This  decree  was  affirmed  by  the  court  of 
appeals,  in  April,  1797.  The  account  of 
rents  and  profits,  thereby  directed,  was 
taken  May  30th,  1799,  by  Master  Commis- 
sioner Dunscomb,  who  stated  in  his  report, 
that  he  **  appointed  that  day  for  the  defend- 
ants to  render  the  account,"  and,  they 
"failing  to  attend,"  he  proceeded  to  form 
an  estimate  of  the  annual  value  of  the 
lands  by  means  of  the  affidavit  of  a  certain 
Samuel  Perrin,  charging  Samuel  J.  Win- 
ston with  751.  as  one  half  of  the  amount 
thereof,  from  July,  1789,  (the  date  of  the 
deed  of  gift  to  him, }  to  July,  1795,  when 
Geddes  Winston  died;  and  William  Win- 
ston with  861.  56.  calculating  in  like  manner 
from  March,  1790.  When  this  report  (to 
which  there  was  no  exception)  was  returned » 
does  not  appear  in  the  record. 

On  the  5th  of  October,  1799,  the 
307  chancellor  decreed,  *'  *that  the  defend- 
ants, Samuel  Jordan  Winston,  and 
William  Winston,  do  pay  unto  the  plaintiff 
671.  15s.  lid.  (theamount  of  his  judgment*) 
with  interest  on  281.  7s.  3d.  1-2  from  the 
8th  day  of  October,  1788,  until  paid,  and 
the  coats;  and  that  the  bill  be  dismissed  as 
to  the   other  defendant  William  Radford." 

To  this  decree  Samuel  Jordan  Winston 
tiled  a  bill  of  review,  on  the  following^ 
grounds:  1st.  That  Commissioner  Duns- 
comb's  report  was  made  ex  parte,  and,  "to 
the  best  of  his  knowledge  and  belief,  with- 
out any  notice  to  him;"  2dly.  "That  the 
said  report  was  confirmed  the  session  after 
it  came  in,  contrary  to  the  practice  of  the 
court,  and  without -the  knowledge  of  his 
counsel;"  and,  3dly.  "That  the  decree 
ought  not  to  have  been  against  the  defend- 
ants jointly ;  since  it  appeared  by  the  re- 
port that  tbe  profits  received  by  William 
Winston  were  greater  than  those  charged 
to  Samuel  J.  Winston ;  and  the  effect  of  this 
joint  decree  is  that  the  latter,  instead  of  be- 
ing charged  with  half  the  debt,  is  made  lia- 
ble for  the  whole." 

The  bill  of  review  also  set  forth  sundry 
new  matters  ;  viz.  "that,  during  the  lifetime 
of  the  said  Geddes,  the  complainant  did  not 
receive  any  rents  or  profits  from  the  said 
lands,  they  being  held  by  the  said  Geddes  ; 
that  the  profits  stated  by  the  commissioner 
greatly  exceed  the  actual  value  of  the  land  ; 
that  part  of  the  said  land  is  held  by  the  widow 
of  the  said  Geddes  as  tenant  in  dower ;  that 


466 


2MUNF. 


Gibson  v.  Randoz^ph. 


808-8  lO 


the  complainant  has  paid  lar^fe  sums  of 
money  on  account  of  the  said  Geddes's  debts, 
and  is  moreover  charged  by  a  decree,  in  a 
suit,  Dandridg-e  and  others  against  him,  for 
a  considerable  sum  ;  that  what  he  has  paid, 
and  is  chargeable  for,  (exclusive  of  John- 
son's claim,)  is,  he  verily  believes,  fully 
equal  to  his  interest  in  the  said  land  ;  and 
that  the  bond  given  by  him  to  his  father 
having  been  transferred,  a  suit  has  been 
brought  thereon,  and  he  has  discharged  it." 
No  reason  was  assigned  for  not  bringing 
forward  all  these  circumstances  (except  the 

last)  in  the  answer  to  the  original  bill. 
308         *Noel   Johnson  having  removed  to 

Kentucky  before  the  bill  of  review  was 
exhibited,  an  answer  by  William  Duval,  his 
attorney  and  agent,  was  received  on  his  be- 
half, denying  generally  the  allegations  in  it. 
Sundry  depositions  and  exhibits  were  taken 
and  filed  in  support  of  the  new  matter  set 
forth  in  the  bill.  The  cause  came  on  to  be 
heard,  the  5th  of  October,  1805,  when  the 
chancellor  afiSrmed  the  decree  reviewed, 
"wherein  error  was  not  perceived,"  and  dis- 
missed the  bill  of  review  with  costs ;  where- 
upon Winston  appealed  to  this  court. 

Mnnford  and  Wickham,  for  the  appellant. 
The  proceedings  subsequent  to  the  decree, 
which  this  court  aflSrmed,  have  not  conformed 
to  that  decree,  which  was,  that  the  defend- 
ants should  account  for  the  profits  of  the 
lands  held  by  them  respectively,  that  is,  they 
should  separately  account,  as  they  held  sepa- 
rately. There  is  a  great  difference  betwee  n 
a  joint  contract  and  such  a  case  as  this. 
EUch  was  answerable  only  for  the  estate  iif 
his  hands.  Yet  the  decree  was  joint,  and 
not  pro  rata.  This  was  a  direct  departure 
from  the  decree  of  this  court. 

2.  There  are  great  objections  to  the  com- 
missioner's report  on  its  face.  In  the  first 
place,  the  order  was  not  that  he  should  make 
tip  an  account ;  but  that  the  defendant  should 
render  one.  He  had,  therefore,  no  right  to 
proceed  ex  parte,  but  should  have  reported  to 
the  court  their  default,  and  the  court  might 
have  directed  an  attachment  against  them. 
Again,  the  commissioner  was  to  report  the 
rents  and  profits  received  by  them  ;  instead 
of  which,  he  has  stated  the  annual  value  by 
conjectural  estimate. 

3.  The  want  of  notice  is  an  extrinsic  ob- 
jection, but  sufficiently  established  by  Win- 
ston's affidavit  to  the  truth  of  the  bill  of 
review.  In  this  case  there  being  no  proof, 
nor  explicit  statement  by  the  commissioner 
that  notice  was  given,  the  mere  presump- 
tion    was     rebutted     by     Winston's 

309  ^affidavit,  and  actual  notice  should 
have  been  proved  by  the  other  party. (1) 
This  objection  was  not  taken  in  the  orig- 
inal suit,  because  the  report  was  not  suffered 
to  lie  long  enough  in  court.  It  was  dated  the 
30th  of  May.  and  acted  upon  by  the  chan- 
cellor the  5th  of  October  following ;  and  it 
does  not  appear  that  the  parties  were  heard ; 
for  the  decree  has  this  remarkable  peculiar- 
ity, that  it  is  not  said  to  have  been  rendered 
"after  hearing  arguments  of  counsel,"  (as 


(I)  Note.  In  his  aaswer  to  the  bill  of  review, 
Dnval  insisted  tbat  Samuel  J.  Winston  had  notice 
to  attend  the  commissioner,  "as  would  expressly 
apctear  by  the  papers  filed  in  the  orijrinal  suit** 
But  no  paper  proyinff  such  notice  appears  in  the 
record.— Note  in  Orislnal  Edition. 


is  customary,)  but  only  "on  consideration  of 
the  commissioner's  report." 

Warden,  contra.  The  decree  against  Sam- 
uel J.  Winston  and  William  Winston  jointly 
was  correct ;  for  they  answered  jointly,  and 
there  was  no  reason  for  making  a  distinc- 
tion between  them,  since  they  were  both  vol- 
untary purchasers  of  lands,  every  part  of 
which  was  equally  liable  to  the  plaintiff's  de* 
mand.  If  the  whole  debt  be  taken  out  of  the 
lands  conveyed  to  the  one,  he  may  have 
his  remedy  out  of  those  conveyed  to  the 
other.  (2) 

As  to  the  want  of  notice  ;  the  phrases  used 
by  Dunscomb  in  his  report,  "that  he  appointed 
a  day,"  and  that  the  defendants  "failed"  to 
attend,  sufficiently  imply  that  they  must 
have  had  notice.  And,  if  they  had  not,  thev 
should  have  made  the  objection  before 
the  decree  was  rendered;  for,  from  the 
date  of  the  commissioner's  report, 
310  *it  must  be  supposed  to  have  been 
returned  within  the  term  of  the  then 
high  court  of  chancery,  which  commenced 
on  the  12th  of  May,  and  not  to  the  Septem- 
ber term,  as  is  pretended  in  the  bill  of 
review. 

Cur.  adv.  vult. 

Wednesday,  September  25th.  Judge 
Roane  reported  the  following  opinion  of  the 
court: 

"The  court  is  of  opinion,  that  there  is  nei- 
ther any  error  apparent  upon  the  face  of  the 
decree  sought  to  be  reviewed,  nor  any  new 
matter  shown  in  the  case  before  us,  which  is 
competent  to  authorize  the  bill  of  review  al- 
lowed in  this  case  ;  and  is  further  of  opinion 
that  neither  the  allegation  of  the  appellant 
that  the  report  of  the  commissioner  was 
made  without  due  notice  to  him  of  the  time 
and  place  of  taking  the  same,  nor  that  the 
said  report  did  not  lie  long  enough  in  court, 
prior  to  the  rendition  of  the  decree,  (objec- 
tions on  neither  ground  having  been  taken  in 
the  court  below,)  ara  of  a  character  to  jus- 
tify a  bill  of  review.  On  these  grounds,  this 
court  affirms  the  decree  of  the  chancellor 
dismissing  the  bill  of  review,  with  costs." 


Qibson  v.  Randolph.* 

Friday.  Jane  7th.  IBil. 
I.  Court' of  AppeaUt— Jarlsdictlon— liitorloctttory  De- 

Groo.t— The  court  of  appeals  has  no  Jurisdiction  to 
flfrant  appeals  from  interlocutory  decrees, 
a.  Doodsf-Reeordatfoii.— If,  before  the  time  limited 
by  law  for  recordinsr  a  deed  has  expired,  a  bill 


(2)  Note.  The  case  of  Mason's  Devisees  v.  Peters* 
Administrators.  1  Munford.  487.  in  which  it  was 
decided  that  where  devisees  are  made  responsible 
to  simple  contract  creditors,  upon  the  principle 
of  marshalling  assets,  they  shall  be  subjected, 
not  jointly,  but  pro  rata,  does  not  appear  to  con- 
tradict this  doctrine,  as  it  respects  the  claim  of  a 
jndflrment  creditor:  because  the  marshalling 
assets  bein?  the  mere  creature  of  a  court  of  equity, 
the  court  will  manafire  it  so  as  to  do  complete 
Justice,  and  make  an  end  of  litlsration:  but  the 
Judgment  creditor  has  a  right  in  equity  to  as 
extensive,  a  remedy  as  he  had  at  law,  by  elegit — 
Note  in  Original  Edition. 

«Por  monorrsplilc  noto  on  Receivers,  mo  ond  of 
coso. 

tCourtof  Apposlo— Jurisdiction.— See  monographic 
note  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem,  etc..  Turnpike  Co..  l  Rob.  268. 

tintorlocutory  Decrees.— See  monographic  note 
on  "Decrees"  appended  to  Evans  v.  Spnrgin,  U 
Oratt  615. 

fDeods.— See  monographic  not4  on  "Deeds"  ap- 
pended to  Fiott  V.  Com..  IS  Qratt.  664. 

Prsttd— Onus  ProlMuidi.— A  plaintiff  who  alleges 
fraud  must  clearly  and  distinctly  prove  the  fraud 
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be  filed  to  Impugn  it  as  fraudulent,  tbe  court 
cannot  afterwards  declare  it  void,  as  against  the 
complainant,  on  tbe  crround  of  its  not  taavinff 
been  duly  recorded. 

The  chance. lor  for  the  Richmond  district 
having  pronounced  in  this  case  an  inter- 
locutory decree,  on  the  28th  of  February, 
1811,  a  petition  for  the  allowance  of  an  ap- 
peal was  presented  here,  but  overruled  on 
the  ground  of  want  of  jurisdiction  in  this 
court  to  grant  appeals  from  any  but  final  de- 
crees. Application  was  afterwards  made  to 
the  chancellor,  and  the  appeal  allowed  by 
him. 

311  *The  object  of  the  suit  (which  was 
originally  instituted  by  William  Ran- 
dolph, a  creditor  of  Thomas  Gibson,  against 
Thomas  and  Robert  Gibsons,  in  the  county 
court  of  Cumberland,  and  removed  by  certio- 
rari to  the  superior  court  of  chancery)  was 
to  set  aside  as  fraudulent,  two  deeds  from 
Thomas  to  Robert  Gibson,  both  dated  Octo- 
ber 26th,  1803 ;  by  one  of  which  a  tract  of 
land,  and  by  the  other  certain  personal  prop- 
erty, was  conveyed.  The  bill  was  filed  in 
February,  1804. 

The  answer  of  Robert  Gibson  (sworn  to  in 
open  court,  June,  1804)  denied  all  fraud; 
averring  the  deeds  to  be  founded  on  full  and 
valuable  considerations,  bona  fide  paid  ;  and 
mentioning  that  the  deed  for  the  land  was 
then  lodged  in  the  clerk's  office  of  Prince 
Bdward  district  court.  That  of  Thomas 
Gibson  (sworn  to,  before  a  justice  of  peace, 
in  October,  1809)  plainly  and  positively  ad- 
mitted the  fraud,  as  well  as  the  debt  charged 
in  the  bill. 

Copies  of  the  deeds  are  inserted  in  the 
transcript  of  the  record,  without  any  certifi- 
cate of  their  being  recorded. 

Several  depositions  were  also  filed  and 
copied,  but  do  not  appear  to  have  been  con- 
sidered by  the  chancellor  ;  the  transcript 
stating  that  **the  cause  was  heard  on  the  bill, 
answers  and  exhibits,  ^and  was  argued  by 
counsel  ;  on  consideration  whereof,"  the 
court,  without  deciding,  at  this  time,  upon 
the  validity  of  the  deed  for  the  personal 
estate,  and  being  of  opinion  that  the  other 
deed  is  void  as  to  creditors,  "as  it  was  not 
recorded  in  the  time  prescribed  by  the  act  of 
assembly,"  adjudged  and  decreed  the  deed, 
last  mentioned,  to  be  null  and  void  ;  that  the 
defendant  Thomas  pay  to  the  plaintiff  the 
amount  of  his  claim,  and  that  the  other 
defendant,  Robert  Gibson,  render  an  ac- 
count, before  a  commissioner,  of  the  sums 
of  money  paid  to  or  for  the  defendant 
Thomas,  on  account  of  the  property  con- 
tained in  the  said  deeds,  or  on  any  other 
account. 

312  *The  record   in   this    appeal   being 
brought  up,  the'  cause  was  heard  by 

this  court  on  Thursday,  the  27th  of  June,  in 
pursuance  of  the  act,  ''to  amend  the  several 
laws  concerning  the  court  of  appeals," 
passed  February  13th,  1811.  (a) 


alleged  in  bis  bill.  The  onus  vrobandi  is  on  him, 
and  if  tbe  fraud  is  not  strictly  and  clearly  proved 
as  it  is  allefired.  relief  cannot  be  granted,  althougb 
tbe  party  against  whom  relief  is  sougbt  may  not 
bave  been  perfectly  clear  in  bis  dealings.  Fraud 
will  not  be  carried  by  way  of  relief  beyond  tbe 
manner  in  wbicb  it  is  proved  to  the  satisfaction 
of  tbe  court.  Harden  v,  Wagner,  22  W.  Va.  366. 
citing  principal  case, 
(a)  Acts  of  1810,  c.  5,  B.  8. 


Botts,  for  the  appellant.  The  decree  in- 
validating the  deed  on  the  supposition  that 
it  had  not  been  recorded,  went  out  of  tbe 
facts  put  in  issue ;  the  only  point  in  con- 
troversy being  whether  the  deeds  were 
fraudulent.  It  did  not  appear  whether,  in 
fact,  the  deed  for  the  land  was  recorded  in 
due  time,  or  not.  And  as  the  bill  was  filed 
within  eight  months  after  it  was  executed* 
the  law  of  recording  deeds  could  not  be 
brought  any  way  to  act  upon  the  case. 

Samuel  Taylor,  for  the  appellee,  relied  on 
the  decision  in  Moore's  Executor  v.  Tbe 
Auditor,  3  H.  &  M.  232,  as  being  in  point  to 
show  that  the  court  may  take  notice  of  a 
deed's  not  being  recorded,  although  the  fact 
be  not  put  in  issue.  If  Robert  Gibson  has  a 
recorded  deed,  his  interest  will  not  be  af  * 
fected  by  the  decree  now  in  question. 

Botts,  in  reply.  A  case  determining  a 
deed  void  upon  an  objection  not  put  in  issue* 
could  hardly  have  passed  the  ordeal  of  thia 
court,  but  through  inadvertence ;  and,  if  it 
did,  it  is  not  law.  The  chancellor  having* 
declared  the  deed  not  to  have  been  recorded  ; 
if  thia  court  affirm  his  decree,  it  will  be 
binding,  however  plain  the  fact  may  be  to 
the  contrary. 

It  being  represented  that  a  speedy  decision 
of  this  case  was  very  important ;  both  par- 
ties claiming  to  be  in  possession  of  the  land* 
which  was  taken  in  execution  by  an  elegit  ; 
(there  being  no  appeal  from  so  much  of  tbe 
decree  as  was  against  Thomas  Gibson  ;)  tbe 
judges  (Roane,  Cabell  and  Coalter) 
313  immediately  retired  to  consult ;  *and» 
*-  after  some  time,  returning  into  court* 

Judge  Roane   reported   the  following  opin- 
ion: 

''The  court  is  of  opinion  that  the  said 
decree  is  erroneous  in  declaring  that  the  deed 
of  the  26th  day  of  October,  1803,  is  void  in 
consequence  of  its  not  being  duly  recorded 
according  to  the  provision  of  the  act  in  aucb 
case  made  and  provided ;  both  because  tbe 
appellee  appears,  by  his  bill,  to  have  had 
that  notice  of  the  existence  of  the  deed  afore- 
said which  it  was  the  object  of  the  act  to 
afford,  and  because  the  construction  upon 
this  subject  must  have  reference  to  the  time 
of  the  exhibition  of  the  bill,  at  which  time, 
in  the  present  case,  the  limitation  provided 
by  the  said  act  had  not  expired.  On  thia 
ground,  the  court  is  of  opinion  to  reverse 
the  said  decree,  and  remand  the  cause  for 
further  proceedings,  both  as  to  the  validity 
of  the  deed  of  the  personal  estate,  and  as  to 
that  of  the  said  deed  of  the  26th  day  of  Octo- 
ber, 1803,  on  grounds  other  than  that  on 
which  the  said  decree  was  founded,  neither 
of  which  last-mentioned  grounds  were  within 
the  contemplation  of  the  decree  in  the  pres- 
ent case,  nor,  as  to  them,  was  the  testimony 
taken  in  the  cause  read  or  considered  ;  and 
although,  if  that  testimony  were  now  fully 
matured,  this  court  might  probably  enter 
such  decree  thereupon  as  the  said  court  of 
chancery  ought  to  have  rendered,  yet  it 
would  be  improper  so  to  do,  as  the  said 
decree  was  made  in  anticipation  of  the  final 
trial  upon  the  merits,  and  confined  to  the 
single  point  before  mentioned." 

Decree  reversed,  and  cause  remanded,  to 
be  finally  proceeded  in,  pursuant  to  the  prin- 
ciples above  stated. 
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L  DBRNITION. 

A  receiver  is  an  officer  of  the  court  through  whom 
the  court,  by  virtue  of  its  jurisdiction,  equitable  or 
statutory,  takes  possession  of  property  which  is  the 
subject  of  a  sijit,  preserves  it  from  waste  or  de- 
struction, secures  and  collects  the  proceeds,  and 
ultimately  disposes  of  them  according  to  the  rights 
of  those  entiUed  thereto,  whether  they  are  regular 
parties  in  the  cause  or  only  come  before  the  court 
in  a  seasonable  time  and  in  the  due  course  of  pro- 
ceeding to  assert  and  establish  their  pretensions. 
82  Am.  A  Euff.  Enc.  Law  <2d  Ed.)  1001:  Beverley  v. 
Brooke,  4  Oratt.  187. 

II.  NATURE  AND  OBJECT  OP  RBCBIVBRSHIPS. 

By  means  of  the  appointment  of  a  receiver,  a 
court  of  equity  takes  possession  of  the  property 
which  is  the  subject  of  the  suit,  preserves  it  from 
waste  or  destruction,  secures  and  collects  the  pro- 
ceeds or  profits,  and  ultimately  disposes  of  them  ac- 
cording to  the  rijThts  and  priorities  of  those  entitled, 
whether  regular  parties  in  the  cause,  or  only  par- 
ties in  interest  coming  before  the  court  in  a  season- 
able time,  and  due  course  of  proceeding,  to  assert 
and  establish  their  pretensions.  The  receiver  ap- 
pointed is  the  officer  and  representative  of  the  court, 
subject  to  its  orders,  accountable  in  such  manner 
and  to  such  persons  as  the  court  may  direct,  and 
having  in  his  character  of  receiver  no  personal  in- 
terest, but  that  arising  out  of  his  responsibility  for 
the  correct  and  faithful  discharge  of  his  duties.  It 
Is  no  consequence  to  him  how.  or  when,  or  to  whom, 
the  court  may  dispose  of  the  funds  in  his  hands,  pro- 
vided the  order,  or  decree,  of  the  court  furnishes  to 
him  sufficient  protection.  The  order  of  appointment 
Is  in  the  nature,  not  of  an  attachment,  but  a  seques- 
tration; it  gives,  in  itself,  no  advanuge  to  the  party 
applying  for  it  over  other  claimants;  and  operates 
pro«pcctively  upon  rents  and  profits  which  may 
come  to  the  hands  of  the  receiver,  as  a  lien  In  favor 
of  those  interested,  according  to  their  rights  and 
priorities  in  or  to  the  principal  subject,  out  of  which 
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those  rents  and  profits  issue.  In  the  exercise  of  this 
summary  jurisdiction,  a  court  of  equity  reserves, 
in  a  great  measure.  Its  ordinary  course  of  adminis- 
tering Justice:  beginning  at  the  end,  and  levying 
upon  the  property  a  kind  of  equitable  execution,  by 
which  it  makes  a  general,  instead  of  a  specific,  ap- 
propriation of  the  issues  and  profits,  and  afterwards 
determining  who  Is  entitled  to  the  benefit  of  its 
Quati  process.  But  acting,  as  it  often  must  of  neces- 
sity, before  the  merits  of  the  cause  have  been  fully 
developed,  and  not  Infrequently  when  the  proper 
parties  in  Interest  are  not  all  before  the  court,  it 
proceeds  with  much  caution  and  circumspection, 
in  order  to  avoid  disturbing  unnecessarily  or  inju- 
riously, legal  rights  and  equitable  priorities.  Bev- 
erley V.  Brooke.  4  Qratt  187. 

The  authority  of  the  court  over  the  property  se- 
questrated may  at  all  times  be  enforced  and  Its  sur- 
render compelled  by  process  of  attachment  or  writ 
of  possession,  though  as  a  general  rule  the  court 
will  not  so  readily  Interfere  as  against  the  posses- 
slon  of  a  stranger  to  the  action  claiming  by  para- 
mount title,  but  will  leave  the  question  of  title  to  be 
tried  In  a  proper  action  instituted  for  that  purpose. 
Thornton  v.  Washington  Sav.  Bk..  76  Va.  482, 

111.  JURISDICTION  TO  APPOINT. 

1.  IN  VACATION. 

May  Qeoerally  Be  Appointed  In  Vacation.— The  pow- 
er to  appoint  a  receiver,  when  one  Is  necessary  for 
the  collection,  preservation  or  sale  of  property 
pending  an  Injunction  suit,  is  incident  to  the  power 
to  grant  an  Injunction,  and  the  latter  power  being 
expressly  conferred  by  law  on  a  Judge  in  vacation, 
the  former  Is  conferred  on  him  by  Implication. 
Penn  v.  Whiteheads,  12  Qratt.  74;  Smith  v.  Butcher, 
28  Qratt.  144. 

In  a  suit  in  equity,  brought  for  the  purpose  of 
having  a  receiver  appointed,  the  court,  or  the  judge 
in  vacation,  may,  upon  a  proper  representation  of 
the  facts,  appoint  a  receiver.  But  while  the  case  Is- 
still  at  rules,  and  not  matured  for  hearing,  the 
court  cannot  proceed  to  enter  a  decree  settling  the 
principles  of  the  cause  and  dlstrlftitlng  the  money. 
Krohn  v.  Weinberger,  47  W.  Va.  127,  84  S.  E.  Rep. 
74fl. 

West  Vlririnla  Statute  In  Respect  to  Rents,  Issues 
and  Profita  of  Real  Estate.— Section  28.  ch.  188.  West 
Virginia  Code,  provides  that,  **No  receiver  shall  be 
appointed  of  any  real  estate,  or  of  the  rents.  Issues 
or  profits  thereof  until  reasonable  notice  of  the  ap- 
plication therefor  has  been  given  to  the  owner  or 
tenant  thereof.  A  judge  of  such  court  In  vacation, 
may  appoint  such  receiver  of  any  such  property, 
except  real  estate  and  the  rents.  Issues  and  profits 
thereof."  Under  this  section  It  has  been  held  error 
for  the  court  to  appoint  a  receiver  of  real  estate, 
or  of  the  rents.  Issues  and  profits  thereof,  in  vaca- 
tion. But  it  was  further  held  In  the  uame  case  that 
the  error  could  be  corrected  by  making  an  order 
when  the  court  Is  In  session  requiring  such  Improp- 
erly appointed  receiver  to  pay  or  pass  over  to  the 
general  receiver  or  to  a  special  receiver  appointed 
during  the  session  of  the  court,  all  money  or  prop- 
erty In  his  hands.    Kerrv  Hill.  27  W.  Va.  676. 

2.  ON  APPEAL.— Where  an  Injunction  Is  awarded 
by  the  lower  court,  and  Is  subsequently  dissolved 
upon  the  merits,  neither  the  appellate  court  nor 
any  judge  thereof  can  award  an  Injunction  or  ap- 
point a  receiver  In  the  case,  though  the  action  of 
the  lower  court,  in  dissolving  tbe  injunction.  Is,  of 
course,  reviewable.  Fredenhelm  v.  Rohr,  87  Va.  7W, 
18  S.  E.  Rep.  108. 

In  Virginia,  etc..  Steel  &  Iron  Co.  v.  Wilder.  88  Va. 
048, 14  S.  E.  Rep.  806,  It  was  held,  that  even  conced- 
ing that  an  appellate  judge  has  the  right,  as  auxil* 
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tary  to  the  power  to  arrant  an  Injunction  ffiren  him 
by  §  8488  of  the  Code,  to  appoint  a  receiver,  yet 
-where  the  claims  are  unascertained,  and  are  small 
in  comparison  with  the  property  sought  to  be  se- 
questrated, and  no  notice  of  the  application  has 
been  given  to  the  defendants,  and  an  offer  has  been 
made  to  secure  these  claims  should  they  be  estab- 
lished by  giriug  any  bond  that  may  be  required,  it 
was  error  to  appoint  a  receiver. 

IV.  APPUCATION  AND  NOTICB. 

Oencral  Rule  Requirioff  Notice.— It  is  of  the  very 
essence  of  a  motion  for  the  appointment  of  a  re- 
ceiver, even  by  the  court  below,  that  notice  shall 
be  given  to  tUe  defendants  of  the  time  and  place  of 
the  application:  and  it  Is  only  in  an  extreme  case, 
such  that  the  exigency  of  the  dang'er  would  be 
fatal,  that  a  receiver  can  be  justly  appointed,  even 
in  and  by  the  court  in  which  the  cause  is  pendlnr. 
without  reasonable  notice  to  the  defendants.  Fred- 
enheim  v.  Rohr.  87  Va.  704,  18  S.  E.  Rep.  198HM6; 
Ruffner  V.  Mairs.  88  W.  Va.  66ft,  11  S.  E.  Rep.  6. 

When  Notice  Is  Not  Necessary.— Where  a  motion 
for  the  appointment  of  a  receiver,  is  made  in  term 
time  in  a  pending  suit,  no  notice  to  the  debtor  is 
necessary.  Ogden  v.  Chalfant  88  W.  Va.  660, 0  S.  E. 
Rep.  879. 

Although  notice  should  be  ffiven  to  the  adverse 
party  of  an  application  for  an  injunction  and  the 
appointment  of  receiver,  except  in  cases  of  obvious 
necessity,  to  prevent  a  failure  of  justice,  yet,  if 
upon  a  motion  to  dissolve  the  injunction  and  dis- 
charge the  receiver,  the  court  sustains  its  original 
order,  this  is  equivalent  to  holding  that,  upon  full 
notice  and  argument,  the  injunction  ouffht  to  have 
been  granted,  and.  on  appeal,  the  decree  awarding 
such  injunction  and  appointlufir  a  receiver  will  not 
"be  reversed  for  the  want  of  such  notice  in  the  first 
Instance.  Bristow  v.  Home  Bulldiuir  Co.,  91  Va.  18, 
SO  S.  E.  Rep.  948. 

In  interpleader,  ordinarily,  a  special  receiver 
should  not  be  appointed  to  take  possession  of  the 
property  without  notice,  still  there  are  exceptions 
to  the  rule,  as  wAre  immediate  action  is  necessary 
to  prevent  ffreat  loss  or  Inquiry,  and  especially 
where  it  is  not  souffht  to  dispossess  a  party  of  his 
own  property.  Oil  Run  Petroleum  Co.  v.  Oale,  6  W. 
Va.  6S6. 

lo  Cosa  of  Rents  and  Profits  of  Real  Estate.— No  re- 
ceiver of  real  estate  or  of  the  rents  and  profits 
thereof  can  be  appointed  until  reasonable  notice 
of  the  application  therefor  has  been  given  to  the 
owner  or  tenants  of  the  land.  Button  v.  Lock- 
ridge,  27  W.  Va.  428. 

When  the  equities  of  the  bill  are  fully  and  fairly 
denied  by  answer,  unless  the  plaintiff  overcome 
such  denial  by  other  testimony,  the  question  should 
no  longer  be  regarded  as  one  addressed  to  the  dis- 
cretion of  the  court:  but  it  is  error  to  appoint  a 
receiver  when  the  charges  of  the  bill  are  so  denied. 
Wilson  V.  Maddox,  48  W.  Va.  041.  88  S.  E.  Rep.  776. 

On  Interloctttofy  Applications.— Interlocutory  ap- 
plications for  a  receiver  before  answer  are  usually 
supported  by  affidavits  of  the  grounds  relied  on.  It 
would  ordinarily  seem  to  be  sufficient  that  the 
facts  upon  which  the  application  is  based  are  ver- 
ified by  the  affidavit  of  the  plaintiff  alone.  Krohn  v. 
Weinberger.  47  W.  Va.  127.  84  S.  E.  Rep.  740. 

Receiver  Hay  Be  Appointed  on  Rule  to  Show  Cause.— 
Where  a  rule  is  made  against  an  insurance  com- 
pany in  a  chancery  suit  to  which  it  is  a  party  to 
show  cause  why  a  receiver  Shall  not  be  appointed  to 
collect  its  policy,  which  is  the  subject  of  the  suit, 
and  the  company  appears  by  counsel  and  declines 
to  answer  the  rule,  and  makes  noobjectionto  the 
appointment  of  a  receiver,  it  will  not  be  thereafter 


heard  to  object  to  the  appointment  of  such  receiver. 
New  York  Life  Ins.  Co.  v.  Davis,  94  Va.  4X7,  90  S.  E. 
Rep.  941. 

V.  WHO  MAY  BB  RBCBIVBR. 

The  general  rule  is  that  the  receiver  ought  to  be 
an  indifferent  person  between  the  parties.  But  the 
selection  of  a  proper  person  is  very  much  a  matter 
within  the  discretion  of  the  court  and  hence  will 
very  rarely  be  interfered  with  on  appeaL  It  has 
been  held  that  this  discretion  is  not  abused  in  sim- 
ply appointing  as  receiver  the  attorneys  of  respec- 
tive parties  to  the  suiL  Shannon  v.  Hanks,  88  Va. 
888. 18  S.  E.  Rep.  487. 

VI.  APPOINTMBNTOP  RBCBIVBR. 

1.  REQUISITE  SHOWINQ  TO  OBTAIN.-In  or- 
der to  obtain  the  appointment  of  a  receiver,  the 
plaintiff  must  show— First,  either  that  he  has 
a  clear  right  to  the  property  itself,  or  that  he  has 
some  lien  upon  it,  or  that  the  property  constitutes 
a  special  fund,  to  which  he  has  a  right  to  resort 
for  the  satisfaction  of  his  claim:  and.  secondly, 
that  the  possession  of  the  property  by  the  defendant 
was  obtained  by  fraud,  or  that  the  property  itself, 
or  the  income  arising  from  it,  is  in  danger  of  loss 
from  the  neglect,  waste,  misconduct  or  insolvency 
of  the  defendant  Kanawha  Coal  Co.  v.  Ballard,  etc.. 
Coal  Co.,  48  W.  Va.  721. 89  S.  E.  Rep.  614. 

2.  A  MATTER  OP  DISCRETION. -The  appolnU 
ment  of  a  receiver  is  not  a  matter  of  right, 
but  of  discretion,  to  be  governed  by  the  cir- 
cumstances of  the  case,  one  of  which  circumstances 
is  the  probability  of  the  plaintiff's  being  ultimately 
entiUed  to  a  decree.  It  is,  moreover,  a  power  always 
to  be  Exercised  with  caution,  and  never  except  In 
a  strong  case.  The  general  rule  is  to  refuse  an 
interlocutory  application  for  a  receiver,  unless  tbe 
plaintiff  presents  at  least  Si  prima  fade  case,  and 
the  court  is  satisfied  that  there  is  imminent  danger 
of  loss.  Norris  v.  Lake.  89  Va.  618, 16  S.  E.  Rep.  868  : 
Wagner  v.  Coen,  41 W.  Va.  861,  28  S.  E.  Rep.  786:  Lyle 
V.  Commercial  Nat  Bk.,  98  Va.  487.  26  S.  E.  Rep.  647; 
Grantham  v.  Lucas,  16  W.  Va.  42& 

In  West  Virginia  courts  are  possessed  of  discre- 
tionary power,  with  certain  statutory  restrictions, 
of  appointing  receivers  or  refusing  application 
for  such  appointment :  the  exercise  of  this  discre- 
tion will  not  be  interfered  with  on  appeal,  except 
in  cases  where  it  has  been  manifestly  abused. 
Smith  V.  Brown,  44  W.  Va.  842, 80  S.  E.  Rep.  160. 

8.  GROUNDS  FOR  APPOINTMENT. 

a.  DISPUTBD  Title  to  Propbhtt. —Where  there 
are  adverse  claimants  to  real  estate,  and  those  out 
of  possession  file  a  bill,  supported  by  affidavits, 
showing  that  those  in  possession  are  cultivating  tbe 
land  in  a  wasteful  and  destructive  manner,  the 
court  should  appoint  a  special  receiver  to  take 
charge  of  the  land,  to  rent  and  preserve  the  same 
until  the  confilcting  claims  are  adjusted.  Dunlap  v. 
Hedges,  86  W.  Va.  287. 18  S.  E.  Rep.  666. 

b.  Fraud.- Where  a  husband  was  conducting  a 
mercantile  business  as  the  agent  of  his  wife,  and 
property  had  accumulated  from  the  profits  of  tbe 
business,  and  a  creditor  of  the  husband,  who  had 
received  a  judgment  and  issued  an  execution  whicb 
had  been  returned  "No  effects  unencumbered," 
filed  a  bill  to  subject  the  property,  charging  that 
the  agency  was  a  fraud,  and  that  the  property  was 
the  husband's,  or  at  least  that  he  had  an  interest 
in  it  on  account  of  his  services,  and  asking  for  an 
injunction  to  restrain  the  collection  of  the  debts.  It 
was  held  proper  to  grant  the  injunction,  and,  on  a 
motion  to  dissolve  It,  to  appoint  a  receiver  to  sell  tbe 
property  and  collect  the  debts.  Penn  v.  White- 
heads, 12  Gratt  74. 
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C  To  PBKSXBYI  RBNT8  AND  PBOFITS  OF  RBAL 
ESTATS. 

Ill  OeneraL- A  creditor  havlnir  a  lien  on  real  esute 
of  an  insolyent  debtor  has  the  riffht,  after  his  debt 
has  become  due,  to  have  a  receiver  appointed  to 
hold  the  rents  of  sach  real  estate  to  supply  any  defi- 
ciency which  may  exist  after  sale  Is  made,  and  thus 
obtain  a  specific  lien  on  the  rents  to  pay  the  defi- 
ciency. Bristow  V.  Home  Bnlldlnflr  Ck>..  91  Va.  18,  20 
S.  E.  Rep.  946 :  Ofirden  v.  Chalfant.  88  W.  Va.  669. 9 
S.  E.  Rep.  879  :  Moran  v.  Johnston,  96  Qratt  108 ;  Pul- 
Uam  V.  Winston,  5  Lelffh  824  :  Adklns  v.  Edwards, 
83  Va.  900.  2  S.  E.  Rep.  485. 

In  a  snit  by  a  judgment  creditor  to  subject  the 
real  estate  of  his  debtor  to  pay  his  debt,  where 
there  are  deeds  of  trust  on  the  property  and 
numerous  Judgments  aflrainst  the  debtor,  which 
are  to  be  ascertained  and  their  priorities  fixed, 
and  the  real  estate  Is  not  sufficient  to  pay  all 
the  debts,  the  court  may  appoint  a  receiver  to  take 
possession  of  the  property  and  rent  it  out  Smith  v. 
Butcher,  28  Gratt  144. 

Where  Personal  Property  Is  Insafflcleot  to  Pay  Debt. 
—Where  a  bill  to  subject  property  of  a  debtor  alleges 
that  the  debtor  has  no  personal  property,  and  that 
fact  is  not  controverted  by  the  answer,  and  the 
cause  has  been  referred  to  a  commissioner  to  report 
the  liens  upon  the  real  estate  of  the  debtor  and 
their  priorities,  and  to  ascertain  what  real  estate 
the  debtor  owns,  and  the  value  thereof,  and  a  report 
Is  made  in  the  cause  showing  the  value  of  the  real 
estate  and  the  amount  of  liens  thereon,  and  no 
exception  is  made  to  the  report  as  to  the  value  of 
the  real  estate  as  therein  ascertained,  and  the 
report  Is  excepted  to,  because  further  credits  are 
claimed  by  the  debtor,  not  allowed  by  the  commis- 
sioner, and  It  appears  from  the  report  that.  If  the 
credlu  were  allowed,  the  Hens  would  still  exceed 
the  value  of  the  property,  and  It  appears  that  the 
debtor  has  no  sufficient  personal  property  to  cover 
the  deficiency,  althousrh  the  report  Is  not  confirmed, 
the  court  may  properly  appoint  a  receiver  to  take 
charffe  of  the  estate,  to  receive  the  rents  and  prof- 
its, and  if  the  debtor  is  in  possession  of  any  part  of 
the  land,  to  rent  the  same  and  receive  the  rents 
and  profits  thereof.  Grantham  v.  Lucas,  15  W.  Va. 
425. 

Where  Land  Is  Worth  More  Than  Liens  airainst  It 
Receiver  Shoald  Not  Be  Appointed.- But  In  a  suit  by 
judcrment  creditors  to  subject  lands  of  the  judflr- 
ment  debtor  to  the  payment  of  their  claims,  it  is 
error  to  appoint  a  receiver  to  rent  out  the  lands 
pendlnff  the  rendition  of  a  decree  In  a  separate  suit 
t^  determine  the  Interest  of  the  judgment  debtor  In 
the  land,  where  It  does  not  appear  that  the  judg- 
ment debtor  Is  Insolvent,  and  It'  appears  that  the 
land  is  worth  more  than  the  amount  of  the  Hens 
proven  against  It    Banner  v.  Dlnrus,  2  Va.  Dec.  648. 

Where  Case  Is  In  Appellate  Court.— in  a  suit  to  sub- 
ject real  estate  to  the  Hen  of  the  judsrment  where  a 
decree  for  the  sale  of  land  Is  rendered,  and  an 
appeal  and  supersedeas  to  such  decree  granted,  the 
court  may  appoint  a  receiver  to  preserve  the  rents 
and  profits,  notwlthstandinsr  the  pendency  of  the 
case  in  the  appellate  court  on  the  supersedeas. 
Button  V.  Lockridflre,  27  W.  Va.  428;  Beard  v. 
Arbuckle,  19  W.  Va.  145. 

Receiver  May  Be  Appointed  to  Collect  Accrued 
Rents.—A  receiver  may  be  directed  to  collect  from 
tenants  of  the  real  estate  rents  due,  as  well  as  such 
as  may  become  due.  Smith  v.  Butcher.  28  Gratt 
144. 

d.  To  PBKsntVB  Trust  Pbopbbtt. 

Whore  There  Is  Danger  of  Misapplication  of  Trust 

Funds.— When  an  assignment  or  conveyance  is  made 


by  an  insolvent  firm  to  a  trustee  of  the  assets  of  the 
firm  for  the  payment  of  the  claims  of  creditors,  and 
It  Is  made  to  appear  In  a  proper  suit  in  equity  that 
there  is  danger  of  the  loss  or  misappropriation  of 
the  same,  or  of  a  material  part  thereof,  the  court 
may  appoint  a  special  receiver  of  the  property  to 
administer  the  assets  under  its  directions.  Warner 
V.  Coen.  41  W.  Va.  851,  28  S.  B.  Rep.  786. 

But  where  the  whole  scheme  of  a  bill  is  to  set 
aside  trust  deeds  executed  by  a  corporation  on 
ground  not  recognized  in  law,  and  to  distribute 
the  proceeds  of  the  property  among  the  creditors 
xtro  rata,  and  there  Is  also  a  charge  In  the  bill  that 
the  trustees  have  unreasonably  delayed  executing 
the  trusts,  and  the  property  Is  waiting,  and  no 
charge  that  plaintiff  ever  demanded  a  sale  of  the 
property,  and  the  bill  alleging  the  property  will  not 
pay  the  several  creditors  under  the  trust  this 
charge,  under  the  circumstances,  is  not  sufficient  to 
justify  taking  the  property  out  of  the  hands  of  the 
trustees,  and  putting  it  Into  the  hands  of  a  receiver. 
Pyles  V.  Riverside  Furniture  Ck>..  80  W.  Va.  128.  8  S. 
E.  Rep.  909. 

Wbare  Trust  Is  Denied  and  Proved  on  BUI  to  Have 
Trust  Declared.— After  a  party  has  denied  the  express 
trust  in  a  suit  to  have  the  trust  declared,  and  after 
the  trust  and  the  terms  thereof  are  proved  in 
writing  to  the  satisfaction  of  the  court  it  is  proper 
to  put  the  property  In  the  hands  of  a  receiver. 
McCandless  v.  Warner,  26  W.  Va.  754. 

e.  To  PRssBBvx  Pabtnbbship  Pbopbbtt. 

Receiver  Is  Appointed  to  Wind  Up  Partnership. 
—The  principle  upon  which  a  court  of  equity 
Interferes  between  partners  by  appointing  a 
receiver  is  merely  with  a  view  to  relief  by  wind- 
ing up  and  disposing  of  the  concern  and  dividing 
the  profits,  and  not  for  the  purpose  of  carrying  on 
the  partnership  :  and.  therefore,  a  receiver  will  not 
generally  be  appointed  unless  it  appears  that  the 
plaintiff  will  be  entitled  to  a  dissolution  at  the 
hearing.  Satterlee  v.  Cameron,  1  Va.-  Dec.  517; 
McMahon  v.  McCleman,  10  W.  Va.  419. 

When  Appointed— Loss  on  Misappropriation  of  Prop- 
erty.—In  a  suit  to  dissolve  a  partnership  and  settle 
Its  accounts,  where  the  defendant  In  possesslo*!! 
denies  the  partnership,  a  receiver  should  not  be 
appointed  unless  the  fact  of  partnership  Is  clearly 
proven  In  the  cause  and  there  Is  danger  of  the  loss 
or  misappropriation  of  the  property  of  the  firm,  or 
a  material  part  thereof.  Wood  v.  Wood,  60  W.  Va. 
570.40S.  E.  Rep.  416. 

After  Account  Has  Been  Taken.— Where  an  account 
has  been  taken  showing  the  different  debts  of  a 
partnership,  the  amount  of  each  and  to  whom  they 
are  due,  and  showing  bow  much  each  partner  Is  to 
pay,  the  court  may  appoint  a  receiver  with  au- 
thority to  collect  from  each  partner  the  amount  he 
Is  to  pay  and  apply  the  fund  to  pay  the  creditors. 
Jordan  v.  Miller.  75  Va.  442. 

Question  as  to  Bzistence  of  Partnership  or  Share  of 
Profits— Issue.— In  cases  of  partnership,  where 
there  Is  an  application  for  a  receiver,  and  upon  the 
evidence  there  is  doubt  whether  there  was  a  part- 
nership between  the  parties,  or  as  to  the  share  of 
the  profits  to  which  the  plaintiff  Is  entitled,  or  as  to 
the  dissolution  of  the  partnership  by  mutual  con- 
sent at  a  particular  time,  the  court  should  direct  an 
issue  to  determine  these  questions.  Satterlee  v. 
Cameron,  l  Va.  Dec.  517. 

Same— Business  Successful.— In  a  suit  between 
partners  for  the  purpose  of  establishing  a  partner- 
ship, and  having  the  same  dissolved  and  the  ac- 
counts settled,  an  amended  and  supplemenul  bill 
praying  for  a  receiver  having  been  filed,  where  the 
defendant  Is  In  possession,  and  conducting  a  suc- 
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cessful  and  prosperous  buslcess.  wbo  denies  the 
partnerstalp,  and  is  solvent,  and  able  to  respond  in 
damages,  tbe  conrt  will  not  appoint  a  receiver. 
Wood  V.  Wood,  80  W.  Va.  WO.  40  S.  E.  Rep.  418. 

f.  To  Pbbsbbvb  Propbbty  of  BaiijRo^d  and 
Other  Cobpobations. 

Receiver  toMamige  Railroad.— Tbousrb  a  court  of 
cbancery  will  be  reluctant  to  appoint  a  receiver 
to  take  cbarge  of  and  manag'e  a  railroad,  it  Is 
competent  to  do  so  wben  sucb  a  course  is  indispen- 
sable to  secure  tbe  risrbts  of  legitimate  stock- 
bolders  and  to  prevent  a  failure  of  J  ustice.  Stevens 
V.  Davison,  18  Gratt.  819. 

Distribution  off  Pund«  of  Railroad  by  Receiver.— 
Tbe  funds  in  tbe  bands  of  a  receiver  of  a  railroad, 
appointed  in  a  suit  to  foreclose  a  mortgage  executed 
by  tbe  company,  must  be  applied  to  tbe  satisfaction 
of  tbe  lien  of  tbe  mortgage  creditors  and  not  to 
tbe  payment  of  debts  due  to  tbe  general  creditors. 
But  tbis  rule  is  subject  to  tbe  modification  tbat 
tbe  net  earning  wbile  tbe  road  is  In  tbe  bands  of  a 
receiver,  may  be  applied  to  tbe  payment  of  sucb 
claims  for  outstanding  debts  for  labor*  supplies, 
equipments,  or  permanent  improvements  of  tbe 
mortgaged  property,  as  may,  under  tbe  circum- 
stances of  tbe  particular  case  seem  just  and  rea- 
sonable. Sucb  claims  are  regarded  as  baving 
superior  equities  to  tbose  of  tbe  bondbolders. 
Addison  v.  Lewis,  76  Va.  701.  * 

When  the  current  earnings  of  a  railroad,  wblcb 
ought,  in  equity,  to  have  been  employed  to  pay  cur- 
rent debts,  contracted  before  tbe  receiver's  ap- 
pointment, for  labor,  supplies,  and  the  like,  have 
been  applied  by  tbe  company  to  the  payment  of 
interest  due  mortgage  creditors,  to  pay  for  ad- 
ditional equipments  for  the  road,  or  for  valuable 
and  lasting  improvements,  it  is  competent  for  tbe 
court  to  restore  what  has  been  thus  Improperly 
diverted,  and  to  direct  sucb  current  debts  to  be 
paid  out  of  the  Income  In  tbe  receiver's  hands 
before  anything  derived  from  that  source  goes  to 
tbe  mortgage  creditors.  Addison  v.  Liewis,  75  Va. 
701. 

Where  Title  to  EqulpmentA  U  Reserved.— When 
there  Is  a  mortgage  on  a  railway,  and  the  corpora- 
tion makes  a  conditional  purchase  of  locomotives 
and  cars,  and  tbe  vendor  reserves  the  title  as  secu- 
rity for  the  payment  of  Che  purchase  price,  he  has 
a  right,  if  tbe  railway  goes  Into  the  bands  of  a  re- 
ceiver, to  the  possession  of  such  engines  and  cars, 
and  compensation  for  their  use,  but  the  balance  of 
the  purchase  price  due  him  is  not  sucb  a  debt  as  in 
equity  and  good  conscience  ought  to  be  accorded 
priority  over  the  mortgage  creditors.  Fidelity  Ins.. 
etc.,  Co.  V.  Railroad  Co..  86  Va.  1,  9  S.  E.  Rep.  759,  19 
Am.  St.  Rep.  858. 

Equity  May  Do  Anything  Reasonable  to  Preserve 
Property.— A  court  of  equity  having  In  charge  the 
mortgaged  property  of  a  railroad  company,  is  au- 
thorized to  do  all  acts  that  may  be  necessary— 
within  its  corporate  power— to  preserve  the  prop- 
erty and  give  it  additional  value,  not  only  for  tbe 
benefit  of  the  lien  creditors,  but  also  for  the  benefit 
of  the  company,  whose  possession  the  court  has 
displaced  by  tbe  appointment  of  a  receiver,  and  by 
taking  into  Its  own  bands  the  property,  rights, 
works  and  franchises  of  the  company.  Any  act.  It 
would  seem,  necessary  for  the  protection  and  pres- 
ervation of  tbe  property,  is  a  legitimate  and  proper 
act.  and  whatever  Is  manifestly  appropriate  to  such 
preservation,  or  to  the  enhancement  of  the  value 
of  the  property,  not  in  excess  of  the  powers  of  the 
corporation,  will  always  be  upheld  and  enforced  by 
the  courts.  In  such  a  case  the  court  may  authorize 
the  receiver  to  take  a  lease  of  another  railroad 
where  It  Is  manifestly  for  tbe  Interest  of  the  cred. 
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Itors  and  tbe  cotnpany.  And  so  on  like  conditions 
the  court  may  authorize  its  receiver  to  contribute 
out  of  the  accrued  revenues  in  his  hands,  to  tbe 
building  of  another  railroad.  Olbert  v.  Wasbinff- 
ton,  etc.,  R.  Co.,  38  Gratt.  580. 

Receivers  of  a  nining  Corporation.— Where  a  cor- 
poration is  insolvent,  and  is  the  lessee  of  a  coal 
mine,  and  the  said  insolvent  lessee  Is  largely  in- 
debted to  its  lessor  for  royalty  reserved  in  the 
lease,  which  Is  secured  by  a  lien  on  the  lease  and 
personal  property  and  appliances  in  use  aboat 
the  mine  by  the  lessee,  and  several  of  the  cred- 
itors of  such  lessee  have  proceeded  by  way  of 
attachment,  and  are  proceeding,  to  seize  and 
scatter  the  personal  property  belonging  to  said 
lessee,  and  to  remove  the  rails  from  the  tracka 
and  wire  ropes  from  the  drums,  a  court  of  equity, 
on  proper  application  made  by  such  lessor,  will 
appoint  a  receiver  to  take  charge  of  said  property. 
Kanawha  Coal  Co.  v.  Ballard,  etc..  Coal  Co.,  48  W. 
Va.  721,  29  S.  E.  Rep.  514. 

g.  To  Pbksbbve  Decedent's  Estates. 

Qenerally.— A  court  of  equity  has  authority  to 
call  In  the  assets  of  an  estate  from  the  personal 
representative  and  place-  them  in  the  hands  of 
a  receiver.  Davis  v.  Chapman,  88  Va.  07.  1 S.  E. 
Rep.  478;  Farmer  v.  Yates,  23  Oratt  145. 

The  appointment  of  a  receiver  for  a  decedent's 
estate  is  the  proper  remedy,  where  it  appears 
that  the  administrator  has  been  removed,  and 
the  sheriff  appointed  administrator  de  bonis  non^ 
that  the  administered  assets  will  not  pay  the 
debts  of  estate:  and  that  the  remaining  aasets 
will  have  to  be  drawn  upon,  which,  being  once 
administered,  the  administrator  d«  bonis  non  could 
not  receive  and  hold.  Harman  v.  McMnllin,  86  Va. 
187,  7  S.  E.  Rep.  849. 

Court  Cannot  Appoint  Receiver  on  BID  to  Estab- 
lish or  Impeach  Will.— Upon  a  bill  filed  tinder  Code 
1873.  ch.  118,  to  impeach  or  establish  a  will,  tbe 
court  can  exercise  only  the  special  and  limited 
powers  conferred  upon  It  by  the  statute:  it  can 
only  ascertain  by  a  jury  trial  whether  the  paper 
in  question  is  or  is  not  the  will  of  the  decedent:  it 
can  go  no  further,  and  cannot  make  any  order 
respecting  his  estate:  and  a  decree  appointing  a 
receiver  to  take  charge  of  the  estate  pendetUe 
Ute,  is  ultra  vires  and  void.  Coalter  v.  Bryan.  1 
Gratt  18:  Hartman  v.  Strlckler,  82  Va.  233:  Kirby. 
V.  Kirby,  84  Va.  627.  5  S.  E.  Rep.  689. 

VII.  BPPBCT  OP  APPOINTMBNT. 

In  General.— An  order  appointing  a  receiver  is  in 
the  nature  of  an  injunction  or  writ  of  sequestration • 
preventing  any  alienation  of,  or  interference  wittt, 
the  property  without  the  consent  of  the  court  Any 
meddling  with  the  control  or  possession  of  the 
receiver,  whether  forcibly  or  by  legal  proceedings, 
without  the  permission  of  the  court,  is  contempt  of 
court  and  punishable.  Thornton  v.  Washington 
Sav.  Bk..  76  Va.  432. 

Does  Not  Affect  Title.— The  appointment  of  a 
receiver  being  for  the  preservation  of  the  property 
and  the  protection  of  the  litigants  pending  the  suit, 
such  appointment  gives  no  advantage  to  the  person 
at  whose  Instance  It  Is  made,  nor  does  it  change  any 
title  or  create  any  lien.  Krohn  v.  Weinberger.  47 
W.  Va.  127, 84  S.  E.  Rep.  746. 

The  appointment  of  a  receiver  does  not  affect  the 
title  to  the  fund:  it  is  still  regarded  as  in  custodia 
leais.  Harman  v.  McMullln,  85  Va.  187,  7  S.  E.  Rep. 
349. 

Amounts  to  a  Sequestration  of  Property,  and  Defeat* 
Power  of  Orlgtnal  Owner  to  Lease.— A  lease  of  lands 
In  the  hands  of  a  receiver,  made  to  a  third  party  by 
a  party  to  a  pending  suit,  however  valid  between 
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the  parties,  confers  no  rlffhts  npon  tbe  lessee. 
Thornton  v.  Washincrton  Sav.  Bank.  76  Va.  4S8. 

effect  When  Title  to  Fond  b  In  Dlspote.— Where 
there  are  coofllctlsff  claimants  of  a  trust  fund  who 
are  prosecntlnff  separate  snlts  in  the  same  court  to 
subject  the  fund,  the  appointment  of  a  receiver 
in  one  of  the  suits,  on  the  motion  of  the  plaintiff  in 
that  suit,  enures  to  the  benefit  of  the  plaintiff  in 
the  other  suit,  upon  the  establishment  of  his 
superior  riffht  to  the  funds.  Where  the  parties  are 
substantially  the  same  in  both  suits,  the  successful 
pla.intiff  may  have  an  order  In  his  suit  for  the  set- 
tlement of  the  receiver's  accounts,  and  a  decree 
asrainst  him  for  the  amount  found  to  be  in  his 
hands.    Beverley  v.  Brooke,  4  Gratt  187. 

In  Com  of  Mortfrac««-— If  a  mortffaijree,  havluff  the 
riffht  of  possession,  fails  to  exercise  such  privilege, 
the  appointment  of  a  receiver  is  in  the  nature  of 
an  injunction  which  defeats  the  mortgagee's  power 
of  election.  The  court  takes  possession  of  the  prop- 
erty by  its  receiver,  and  preserves  the  security  for 
the  morteaffe  until  his  rlirht  of  priority  is  estab- 
lished.   Beverley  v.  Brooke,  4  Gratt  808. 

Prevonts  Levy  on  Property.— Personalty  in  the 
hands  of  a  receiver  cannot  be  levied  on,  but  the 
iL  fa,  creates  a  lien  thereon.  Davis  v.  Bonney,  80 
Va.  7».  17  S.  E.  Rep.  280. 

Docreo  Appolotloff  Not  Sobject  to  Collateral  Attack. 
—A  decree  approving  the  action  of  a  receiver  of  the 
court  in  a  case  where  the  court  had  jurisdiction  of 
the  subject-matter  aAd  of  the  parties,  cannot  be  at- 
tacked in  a  collateral  proceeding,  but  must  remain 
in  force  until  reversed  on  appeal,  or  by  proper  pro- 
ceediuffs  in  that  case.  Tumbull  v.  Mann,  00  V a.  41, 
37  S.  E.  Bep.  888. 

Rooelvor  to  Collect  Money  Not  •  Creditor  within 
Ststnto,  Code  1873,  cb.  143,  {{  4  and  5.— One  ap- 
pointed by  a  court  of  equity  in  a  pendlnff  cause  as 
receiver  to  collect  the  purchase  money  of  land  sold 
by  him  aa  commissioner  under  a  previous  decree  in 
the  cause,  and  for  which  he  had  a  bond  with  surety 
to  himself  as  commissioner,  is  not  a  creditor  within- 
the  meanlufif  of  the  statute  (Code  1878,  ch.  148,  SS  4 
and  5),  to  whom  a  surety  on  the  bond  may  give  the 
notice  to  briuff  suit  upon  It  If  the  receiver  was 
such  a  creditor  he  could  only  have  authority  to  suit 
after  criviuff  the  security  required  of  him  in  the  de- 
cree appointing  him;  and  in  the  absence  of  clear 
and  satisfactory  proof  that  he  had  given  the  secu- 
rity required,  a  notice  to  him  was  not  sufficient  to 
release  the  surety.    Davis  v.  Snead,  88  Gratt.  706. 

VIIL  POWBR8.  DUTIES  AND  LIABILITIES  OP 
RBCBIVBRS. 
Active  and  Passive  Receivers  Dtotlnpilsbed.— The 

powers  of  active  receivers  of  going  concerns  are 
very  much  broader  than  those  of  passive  receivers 
who  are  charged  with  the  mere  preservation  of 
property.  State  Bank  of  Virginia  v.  Domestic  S.  M. 
Co.,  00  Va.  411.  80  S.  E.  Rep.  141. 

Power  to  Contract— Where  a  receiver  has  express 
or  implied  power  to  make  contracts  they  cannot  be 
annulled  at  the  pleasure  of  the  court.  State  Bank 
of  Virginia  v.  DomesUc  S.  M.  Co.,  00  Va.  411,  20  S.  E. 
Rep.  141. 

Power  to  Abrogate  Contract.— A  receiver,  under 
the  direction  of  the  court,  may  adopt  an  executory 
contract,  and  require  compliance  therewith,  and  if 
such  contract  is  afterwards  found  to  be  unfair  and 
burdensome,  and  is  abandoned  and  abrogated  by 
order  of  the  court,  the  contracting  party  is  not  en- 
titled to  dama«res  as  for  a  breach  of  such  contract, 
but  is  only  entitled  to  a  Just  compensation  for  the 
actual  expenditure  of  labor  and  money  by  him  in 
fulfillment  of  his  contract,  subject  to  a  deduction  of 
all  sums  paid  him  thereunder:  which  compensation 
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is  entitled  to  a  preference  of  payment  out  of  tlie 
corporate  assets  in  the  hands  of  the  receiver  fn 
equal  priority  with  the  other  obligations  of  the  re- 
ceivership. Griffith  V.  Blackwater  B.  &  L..  Co.,  46  W. 
Va.  56,  83  S.  E.  Rep.  125. 

Power  of  Forelgrn  Receiver.— A  foreign  receiver  can- 
not assert  tlUe  to  property  within  the  state,  as 
affainst  the  atuchment  of  a  resident  creditor,  espe- 
cially when  the  sole  purpose  of  the  receivership  is 
to  enable  the  debtor  to  hinder,  delay,  and  defraud 
resident  creditors.  Grogan  v.  Egbert,  44  W.  Va.  76. 
28  S.  E.  Rep.  714,  67  Am.  St.  Rep.  768. 

A  foreign  receiver  of  a  dissolved  foreign  partner- 
ship has  no  right  to  remove  the  funds  of  such  firm 
out  of  the  state,  to  the  detriment  of  resident  cred- 
itors thereof,  or  of  separate  creditors  of  the  firm 
members,  until  he  shows  that  the  firm  is  Insolvent 
and  that  such  funds  are  necessary  to  satisfy  part- 
nership debts,  regardless  of  any  claim  thereto  by 
the  debtor  partner.  Grogan  v.  Egbert,  44  W.  Va.  75, 
88  S.  £.  Rep.  714,  67  Am.  St.  Rep.  768. 

Doty  to  Protect  Estate.— It  Is  the  duty  of  a  receiver 
to  ascertain  when  a  judgment  owned  by  the  estate 
will  become  barred  by  tlie  statute  of  limitations, 
and  if  he  falls  in  this  duty,  by  reason  of  which  the 
judgmentbecomes  barred  and  Is  lost,  he  is  liable. 
Rush  V.  Steele,  08  Va.  526, 85  S.  E.  Rep.  604. 

Liability  In  Making  Loans  or  Investments.— in  Carr 
V.  Morris,  85  Va.  91,  6  S.  £.  Rep.  618,  a  receiver  was 
ordered  by  the  court  to  lend  a  trust  fund  at  six  per 
cent,  interest  on  a  bond  secured  by  a  deed  of  trust 
on  real  estate,  payable  to  himself,  with  Interest,  re- 
coverable by  suit  upon  default,  the  entire  debt  to 
become  payable  upon  two  successive  defaults  of  in- 
terest The  receiver  lent  the  money  at  eight  per 
cent  Interest  on  notes  payable  to  another,  secured 
by  deed  of  trust  on  real  estate,  and  neglected  to 
enforce  the  debt  upon  default  The  trust  fund  was 
subsequently  lost  The  receiver  was  held  chargea- 
ble with  the  loss,  though  no  bad  faith  was  shown. 

Where  a  receiver  lent  money  belonging  to  the  es- 
tate to  a  firm  of  which  he  was  a  member,  and  died 
leaving  the  debt  still  owing  from  the  firm  to  the 
estate,  it  was  held  that  he  and  his  sureties  were 
chargeable  only  with  simple  Interest  upon  the  sums 
loaned  to  the  receiver's  firm,  to  be  computed  from 
the  time  It  became  his  duty  to  invest  those  sums 
respectively.    Walton  v.  Williams,  1  Va.  Dec.  670. 

Liability  for  Negligence.- A  receiver  of  a  railroad 
may  be  held  rest>onsible  for  damage  sustained  by 
a  shipper  of  freight  through  the  negligence  of  the 
receiver's  agents  and  employees,  in  any  case  in 
which  the  company  could  be  so  held.  Melendy  v. 
Barbour,  78  Va.  544. 

IX.  BOND  AND  SECURITY. 

Bond  and  Security  Necessary  before  Receiver  Can 
Act— A  receiver  appointed  by  a  court  to  collect 
money  after  giving  certain  security,  cannot  sue 
until  he  has  given  such  security.  Reynolds  v.  Pet- 
tyjohn. 70  Va.  820:  Crumllsh  v.  Shen.,  etc.  R  Co.,  40 
W.  Va.  627.  S2  S.  E.  Rep.  08. 

A  special  receiver  to  whom  money  is  directed  to 
be  paid  by  a  decree  in  a  cause,  should  be  required 
to  give  bond  with  approved  personal  security,  with 
proper  conditions,  in  a  penalty  fixed  by  the  court, 
before  he  is  authorized  to  receive  such  money  or 
any  part  of  it    Carper  v.  Hawkins,  8  W.  Va.  201. 

Bflbct  of  Fallnre  to  Oive  Bond.— Where  receiver 
collects  the  money  from  a  purchaser  at  a  j  udlclal 
salebeforegiving  the  required  bond,  and  fails  to 
account  though  he  may  afterwards  give  the  bond, 
the  purchaser  may  be  compelled  to  pay  the  money 
asecoxid  time.  Woods  v.  Ellis,  85  Va.  471,  7  S.  £. 
Rep.85S> 
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S  M  U  N  F.  VntonnA  RsporTS,  Annotatsb, 

Wbera  Sheriff  or  Sergeuit  It  Receiver  No  Bond  or 
Secnrlty  It  Reqalred.~-If  the  sheriff  of  the  county  or 
the  serjBreant  of  a  city  In  which  the  property  Is 
located  Is  appointed  receiver.  It  Is  not  necessary  to 
require  him  to  give  security  for. the  faithful  per- 
formance of  his  duty,  as  It  Is  covered  by  his  official 
bond.  Grantham  v.  Lucas.  IB  W.  Va.  426;  Moranv. 
Johnston.  26  Gratt  106. 

Liability  of  Surety  on  Bond  It  Only  for  Receiver*t 
Defnultt  When  Acting  as  Receiver.— The  doctrine 
that  a  surety  of  a  public  officer  Is  bound  for  funds 
collected  by  his  principal  by  color  of  his  office  has  no 
application  to  the  surety  on  the  bond  of  a  com  mis 
sloner  or  receiver  of  a  court  appointed  to  collect 
and  disburse  a  particular  fund,  and  the  condition  of 
whose  bond  Is  for  the  faithful  discharge  of  that 
duty  only.    Ayersv.  Hlte.  87  Va.  4«d,  84  S.  E.  Rep.  44. 

X.  COMPENSATION  AND  BXPBNSBS. 
No  PIzed  Rale  aj  to  Compeotatlon.— There  Is  no  fixed 
rule  In  this  state  as  to  the  mode  of  allowing  .compen- 
sation to  a  special  receiver,  whether  by  way  of 
commission  or  a  fixed  sum.  Usually,  when  the  fund 
Is  larffe.  a  lump  sum  Is  proper.  The  amount  and 
mode  of  allowance  are  within  the  sound  discretion 
of  the  court,  under  the  circumstances  of  the  partic- 
ular case,  subject  to  review  on  appeal.  Crumllsh 
V.  Shenandoah  Val.  R.  Co..  40  W.  Va.  6J7,  J2  S.  E. 
Rep.  91. 

Matt  Be  Roatonalrte.— In  the  absence  of  authority 
previously  fflven.  expenditures  to  be  allowed  a  spe- 
cial receiver  must  be  reasonable,  and  such  as  are 
proper,  essential,  and  necessary  In  the  due  and  or- 
dinary execution  of  his  office,  and  such  as  were  con- 
templated In  his  appointment  and  according  to  the 
nature  of  his  business.  In  extraordinary  cases.  In- 
volving a  larg-e  outlay  of  money,  the  receiver  should 
always  apply  to  the  court  In  advance  for  authority 
to  make  it  Crumllsh  v.  Shenandoah  Val.  R.  Co.,  40 
W.  Va.  627, 22  S.  E.  Rep.  01. 

Extra  Allowances.— Extra  allowances  to  trustees 
and  receivers  should  \iot  be  made  in  the  absence  of 
evidence  of  extraordinary  services  renderlnir  such 
allowances  Just  and  reasonable.  Wel^and  v.  Alli- 
ance Supply  Co.,  44  W.  Va,  188, 28 S.  E.  Rep,  803;  Crum- 
llsh V.  Shenandoah,  etc.,  R.  Co.,  40  W.  Va.  627,  22  S.  E. 
Rep.  92:  Overholtv.  Old  Dominion  Mffif.  Co..  98  Va. 
664,S7S.  E.  Rep.  301. 

Counsel  Pees.— A  special  receiver  may  be  allowed 
fair  and  reasonable  fees  paid  to  counsel  necessary 
in  the  execution  of  his  receivership.  Courts  oug-ht 
to  authorize  employment  of  counsel  where  It  Is  In- 
tended to  fflve  such  power,  and  they  are  Indisposed 
to  allow  such  fees  without  previous  authority  to  In- 
cur them  fflven  the  receiver.  Crumllsh  v.  Shenan- 
doah Val.  R.  Co.,  40  W.  Va.  627,  22  S.  E.  Rep.  91. 

Wliere  Master  Reports  Compensation  Reasonable, 
Appellate  Court  Will  Not  Interfere.— Whei^  the  master 
reports  a  compensation  for  receiver  as  fair  and 
reasonable,  and  the  same  is  supported  by  competent 
evidence,  the  appellate  court  will  not  Interfere. 
Karn  v.  Rorer  Iron  Co.,  88  Va.  754,  U  S.  E.  Rep.  431. 


XI.  BOND  IN  LIEU  OP  RECEIVER. 

The  appointment  of  a  receiver  in  a  suit  to  subject 
property  may  be  dispensed  with.  If  the  debtor  drives 
security  to  account  for  the  rents  and  profits  In  case 
there  should  be  a  deficiency  upon  a  scale  of  the 
premises  under  the  decree:  but  If  the  debtor  does 
not  aslL  for  permission  to  give  such  bond.  It  Is  no 
error  to  decree  the  appointment  of  a  receiver. 
Granths^  v.  Lucas,  15  W.  Va.  425. 

XII.  RECEIVER'S  CERTIPlCATBS. 
Power  to  Issue.— Courts  of   chancery  may.  In  a 
proper  case,    issue   receiver's   certificates,   which 


shall  constitute  a  paramount  charge  upon  the  fran- 
chises, earnlng-s  and  property  of  a  corporation 
under  their  control,  but  It  Is  a  power  which  should 
be  exercised  with  the  utmost  caution,  prudence  and 
reserve,  and  never  without  srivlnff  those,  whose  in- 
terests are  to  be  affected,  the  opportunity  to  be 
heard  In  opposition  to  It.  Osborne  v.  Big  Stone 
Gap  Colliery  Co.,  96  Va.  58,  30  S.  E.  Rep.  446:  Karn 
V.  Rorer  Iron  Co.,  86  Va.  764.  11  S.  E.  Rep.  431. 

"As  to  the  receiver's  certificates,  we  do  not  doubt 
that  It  was  competent  for  the  court  to  authorize 
their  Issue  and  to  make  them  a  Hen  paramount  to 
the  deeds  of  trust  It  was  necessary  to  raise  money 
In  some  way  to  preserve  the  property  from  de- 
struction or  serious  injury,  and  to  put  It  In  salable 
condition,  and  the  only  practicable  mode  of  accom- 
pllshiufiT  that  object  was  by  .Issuing  receiver's  certif- 
icates. *  *  *  It  is  now  well  settled  that  a  court 
of  equity  has  the  power  In  this  class  of  cases  to  au- 
thorize Its  receiver  to  Issue  certificates  upon  which 
to  raise  money  when  the  necessities  of  the  particu- 
lar case  require  It,  and  to  make  them  a  first  Hen  on 
the  property  in  Its  hands,  and  the  authority,  when 
properly  exercised.  Is  hlffhly  beneficial  to  the  mort- 
ga.ge  bondholders,  yet.  It  ouffht  to  be  cautiously  and 
sparingly  exercised."  Karn  v.  Rorer  Iron  Co.,  86 
Va.  754,  US.E.  Rep.  431. 

Position  of  a  Bona  PIde  Holder.— The  bona  Me 
holder  of  a  receiver's  certificate,  duly  issued  to  bim 
under  the  orders  of  the  court  of  chancery  for  debts 
Incurred  by  the  receiver,  whlcfi  certificate  has  been 
reported  to  the  court,  and,  without  objection,  al- 
lowed, acquires  a  vested  rUrht  for  the  payment  of 
his  debt  In  a  certain  order  of  which  he  cannot  be 
deprived  except  by  his  own  act,  or  by  due  process 
of  law.  The  subsequent  Issue  of  other  certificates 
of  which  he  has  no  notice  does  not  affect  blm. 
Osborne  V.  Biff  Stone  Gap  Colliery  Co.,  96Va.  58,  30 
S.  E.  Rep.  446. 

Certificates  Issued  without  Notice  Do  Not  Afffbct 
Lien  of  Deed  of  Trust— It  has  been  held  that  the  Hen 
'of  the  deed  of  trust  cannot  be  displaced  by  the  sub- 
sequent issue  by  a  court  of  chancery  of  receiver's 
certificates  without  notice  to  the  creditors  secured. 
Osborne  V.  Biff  Stone  Gap  Colliery  Co.,  96  Va.  58,  30 
S.  £.  Rep.  446. 


XIII.  REMOVAL  OP  RECEIVER. 
Removal  for  Pailure  to  Olve  Required  Bond.— Wbere 

a  receiver  fflves  a  bond  which  is  Insufllclent  and  a 
rule  is  entered  affalnsthim  to  show  cause  why  he 
should  not  fflve  a  new  bond,  the  court,  upon  the 
failure  of  the  receiver  to  show  cause,  may  remove 
him  and  appoint  another  In  his  stead.  And  It  must 
very  plainly  appear  that  the  lower  court  erred  In 
such  removal  and  substitution  before  the  appellate 
court  will  reverse  Its  action.  Shackelford  v.  Shack- 
elford, 32  Gratt.  481. 

Extent  of  Power  of  Court  on  Removal.— Where  a 
court  has  removed  trustees  appointed  by  will  to 
manaffe  an  estate,  for  mismanaffement.  and,  nend- 
inff  the  appointment  of  their  successors,  placed  tbe 
property  In  the  hands  of  a  receiver.  It  may  remove 
such  receiver  In  Its  discretion,  and  appoint  proper 
persons  to  take  charffe  of  and  manaffe  the  property 
as  trustees  under  the  terms  and  conditions  of  the 
will;  but  it  cannot  declare  void  a  lease  of  a  portion 
of  the  property  made  by  such  receiver  in  ffood 
faith,  in  accordance  with  the  provisions  of  the  will, 
and  In  the  Interest  of  the  beneficiaries  therein 
named.    Bayly  v.  Gaines.  1  Va.  Dec.  61& 

Where  a  decree  appolntluff  a  special  receiver  is 
wholly  reversed,  without  any  reservation,  his  ofilce 
ceases  with  the  reversal.  Crumllsh  v.  Shenandoah, 
etc..  R.  Co.,  40  W.  Va.  627.  22  S.  E.  Rep.  9& 
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XIV.  ACTIONS  BY  AND  A0AIN5T  RBCBIVBRS. 

RIffht  to  5ae.— Mere  authority  to  the  receiver  of  a 
court  to  collect  bonds  irlyen  for  the  purchase  price 
of  real  estate  does  not  authorize  him  to  institute 
suits  in  other  courts  against  the  obligors  in  said 
bonds,  and  others,  to  set  aside  alleffed  voluntary 
and  fraudulent  conveyances  of  real  estate  made  by 
them.  McAllister  v.  Harman,  97  Va.  548. 34  S.  E.  Rep. 
474. 

One  appointed  receiver  of  chattels  does  not,  simply 
by  virtue  of  his  appointment,  acquire  a  rlfrht  of 
property:  but  if  he  brinff  detinue  for  the  chattels 
describing  himself  as  receiver,  and  as  upon  his  own 
property,  and  on  a  bailment  thereof  to  the  defend- 
ant, the  count  is  ^ood,  the  description  as  receiver 
beinffsurplusaire.    Boyle  v.  Townes.  9  Lelffh  168. 

Where  a  receiver  has  been  appointed  to  collect  an 
insurance  policy,  with  directions  to  Institute,  in  his 
own  name,  such  proceedlnsrs  thereon  as  he  may  be 
advised  Is  proper,  the  Insurance  company  has  a 
riffht  to  expect  that  an  independent  suit  will  be  in- 
stituted thereon  In  the  name  of  the  receiver,  and  it 
is  error  to  force  the  company  into  a  trial  on  the 
merits  asrainstits  will,  in  the  suit  in  which  the  re- 
ceiver was  appointed,  where  the  order  directing 
suit  by  the  receiver  in  his  own  name  remains  unre- 
Toked,  and  it  appears  that  such  a  proceeding  is  a 
surprise  to  the  company,  and  will  probably  deprive 
it  of  maklnff  a  Ixma  itde  defense  on  the  merits.  New 
York  Life  Insurance  Co.  v.  Davis.  94  Va.  427,  28  S.  E. 
Kep.  941. 

NecMSlty  for  Losve  of  Court  Before  Suit  Csn  Bo 
Broasht  scainst.— There  is  no  better  settled  propo- 
sition than  that  a  receiver,  as  such,  cannot  be  sued 
elsewhere  than  in  the  court  by  which  he  was  ap- 
pointed, without  leave  of  such  court  first  had  and 
obtained;  and  whether  leave  to  sue  will  be  granted, 
rests  in  the  discretion  of  the  court  This  rule  is  not 
altered  by  the  constitutional  right  to  sue  in  federal 
courts  in  certain  cases.  Reed  v.  Axtell,  84  Va.  231,  4 
S.  E.  Rep.  687:  Melendy  v.  Barbour,  78  Va.  644:  Jones 
▼.  Browse,  82  W.  Va.  444.  9  S.  E.  Rep.  878. 

Where  the  court  appointed  a  receiver  fn  a  pending 
cause  and  directed  a  debtor  to  pay  his  debt  to  the 
receiver,  and  the  debtor  failed  to  dc^so,  it  was  held 
that,  upon  sufficient  notice  having  been  given  the 
debtor  and  his  sureties,  the  circuit  court  could  enter 
up  a  judgment  In  the  receiver's  favor,  under  $40,  ch. 
49,  Ck>de  of  1800.    Goss  v.  Southall,  23  Qratt.  826. 

XV.  APPEAL  AND  REVIEW. 
Appeslablllty  of  Order  Appointing  Receiver.— Under 
4  3454,  of  the  Virginia  Code  of  1887,  which  enacts  that 
an  appeal  may  be  allowed  In  any  case  In  chancery 
"Wherein  there  is  a  decree  or  order  requiring  the 
possessionofproperty  to  be  changed,  an  appeal  lies 
from  an  order  appointing  a  receiver  wh'ere  such 
order  requires  the  possession  or  the  control  of  the 
property  to  be  changed.  Shannon  v.  Hanks,  88  Va. 
SS8.  13  S.  E.  Rep.  437;  Button  v.  Lockrldge.  27  W.  Va. 
428. 

Where  property  has  never  been  In  the  possession 
of  the  appellant  his  appeal  from  an  order,  appoint- 
ing a  receiver  for  the  property,  will  be  dismissed, 
filnce,  as  to  him,  such  order  does  not  require  the  title 
or  possession  of  property  to  be  changed.  Harris  v. 
Hansen  28  W.  Va.  695. 

One  aggrieved  by  a  decree  of  the  court  which 
appointed  a  receiver  for  or  against  whom  the  decree 
Is  rendered  may  have  an  appeal  in  a  proper  case. 
«ven  If  the  receiver  cannot  question  the  decree  of 
tbe  court  appointing  him.  Melendy  v.  Barbour.  78 
Va.  544;  Gage  v.  Crockett.  27  Gratt  786. 

Prom  an  order  of  the  circuit  court  improperly 
appointing  a  receiver  of  lands  and  thus  requiring  a 
^^liange  of  its  possession  the  owner  of  the  land  so 


dispossessed  may  appeal,  though  the  principles  of 
the  cause  are  not  adjudicated.  Button  v.  Lock- 
ridge,  27  W.  Va.  428. 

An  Order  Refusing  to  Appoint  a  Receiver  It  Not  Ap. 
pealsble.— An  order  or  decree  refusing  to  appoint  a 
receiver  is  not  appealable.  Robrecht  v.  Robrecht, 
46  W.  Va.  788,  84  S.  E.  Rep.  801. 

Necessity  of  Pre|adlce.— On  appeal  from  an  order 
appointing  a  receiver,  if  it  does  not  appear  that  the 
appellant  was  Injured  or  prejudiced  by  the  order, 
it  will  not  be  reversed.  Clark  v.  Johnston.  15  W. 
Va.  804.  Thus,  in  cases  to  subject  real  estate  to  a 
debt,  where  the  liens  far  exceed  the  value  of  the 
property,  an  order  appointing  a  receiver  will  not 
be  reversed  on  appeal.  Shannon  v.  Hanks,  88  Va. 
838.18S.  E.  Rep.  487. 

Where  in  a  suit  for  a  specific  performance  of  an 
alleged  contract  to  convey  lands,  the  decision  of 
the  lower  court  that  the  plaintiff  has  no  title  or 
right  that  can  be  enforced  in  equity  is  afilrmed  on 
appeal,  the  appellant  cannot  object  to  the  action  of 
the  lower  court  in  placing  the  property  in  the 
hands  of  a  receiver  pending  the  appeal,  since  such 
action  could  not  have  been  prejudicial  to  the  appel- 
lant   Henley  v.  Hefferron,  2  Va.  Dec.  806^ 

Order  Appointing  Recelvor  Is  AppeslsMo  Whero 
Principles  of  Csuse  Are  Ad|udlcated.— Where,  in  a  suit 
for  the  appointment  of  a  receiver,  the  court,  by  the 
appointment  of  the  receiver,  adjudicates  the  prin- 
ciples of  the  cause,  the  decree  is  appealable,  though 
the  possession  and  administration  of  the  personal 
property  only  Is  involved.  Wagner  v.  Coen,  41  W. 
Va.  861,  28  S.  E.  Rep.  735.  And  it  has  been  held  that 
an  order  refusing  to  dissolve  an  Injunction  anddis* 
charge  a  receiver  decides,  in  effect,  that  the  prop- 
erty held  by  the  receiver  is,  for  the  present  at 
least.  In  proper  hands,  and  to  this  extent  is  an  adju- 
dication of  the  principles  of  the  cause,  and  is  there- 
fore appealable.  Bristow  v.  Home  Building  Co..  91 
Va.  18. 20  S.  E.  Rep.  946. 

Award  of  Superaedess  Does  Not  Remove  Recelrer.— 
If  a  receiver  is  in  possession  of  property  at  the  time 
a  supersedeas  is  awarded,  he  is  not  thereby  re- 
moved, since  the  supersedeas  is  only  Intended  to 
stay  further  proceedings,  and  to  leave  the  matters 
in  the  condition  it  finds  them  until  the  appellate 
court  can  hear  the  case  and  pass  on  the  questions 
Involved  in  the  opinion.  Bristow  v.  Home  Building 
Co.,  91  Va.  18.  20  S.  E.  Rep.  946. 
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♦Taylor  v.  Stone. 

Friday.  June  14th,  1811. 


Csvost    Emptor— Legal   Rights- Equitable  Rights.*— 

In  the  case  of  legal  rights,  the  principle  caveat 
emptor  properly  applies;  but  equitable  rights 
may  be  lost  by  a  sale  to  a  bona  fide  purchaser 
without  notice. 

This  was  a  suit  in  the  late  hig-h  court 
of  chancery,  on  behalf  of  Uriah  Stone 
afirainst  John  Early,  Skelton  Taylor,  Ste- 
phen Pate,  John  Pate  and  Anthony  Pate. 
The  object  of  the  bill  was  to  be  allowed  an 
equity  of  redemption  of  certain  slaves,  of 
whom  the  plaintiff  had  made  an  absolute 
conveyance  to  the  defendants  Stephen  and 
John  Pates,  but  which  conveyance  he  allef^ed 
was  intended  as  a  mortgfag^e  to  secure  the 
repayment  of  a  sum  of  money  lent  him 
partly  by  them,  and  partly  by  the  defendants 
John  Early  and  Anthony  Pate.  The  defend- 
ant Taylor  was  a  purchaser  of  some  of  those 


*EqulUble  Rigbts-Effect  on  Porcbsso  wltbont 
Notice.  -See  foot-note  to  Hooe  v.  Pierce,  1  Wash. 
812.  citing  the  principal  case. 
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slaves  at  a  sheriflf's  sale,  by  virtue  of  an  exe- 
cution ag'ainst  Anthony  Pate.  The  sale  was 
forbidden  on  the  ground  that  the  property 
belonged  to  Stephen  Pate  and  John  Pate, 
instead  of  Anthony  ;  but  there  is  no  evidence 
in  the  record  that  Tayloi;,  the  purchaser,  had 
notice  of  Uriah  Stone's  claim  at  the  time  of 
his  purchase.  The  late  chancellor,  on  the 
14th  of  September,  1803,  upon  his  view  of 
the  evidence  in  the  cause,  declared  the  bill  of 
sale  for  the  slaves,  though  absolute  in  form, 
to  have  been  in  fact  a  mortgage,  and  *'that 
this  was  known  to  all  the  defendants."  He 
therefore  decreed  a  restoration  of  the  slaves 
in  question  held  by  each  of  them,  an  account 
of  profits,  &c.  A  commissioner  having  re- 
ported the  account,  and  no  exception  being 
taken  to  his  report,  the  present  chancellor 
confirmed  it,  and  entered  a  final  decree, 
from  which  the  defendant  Taylor  alone 
appealed. 

After  argument,  by  Call,  for  the  appellant, 
and  Wickham,  for  the  appellee,  the  following 
opinion  of  the  court  (consisting  of  Judges 
Brooke,  Cabell  and  Coalter)  was  pronounced 

by  Judge  Brooke,  Saturday,  June  22d. 
315         *The  appellant  claims  as  a  bona  fide 

purchaser  of  the  slave  in  question  at 
a  sheriff's  sale  under  an  execution  agains^ 
Anthony  Pate,  one  of  the  defendants.  It 
does  not  appear,  by  any  testimony  in  the 
cause,  that  he  had,  at  the  time  of  the  sale, 
any  notice  of  the  equity  existing  between  the 
complainant  and  Anthony  Pate,  if  any  did 
exist.  The  bill  of  sale  from  the  complainant 
to  the  sons  of  Anthony  Pate  was  absolute. 
The  sale  was  forbidden  on  the  ground  that 
the  property  belonged  to  the  sons,  and  not  the 
father ;  but  the  appellant  was  apprised  that 
the  father  was  the  real  purchaser,  and  not 
the  sons.  The  slaves  were  in  his  possession  ; 
and  he  was  willing  to  incur  the  risk  of  there 
being  any  latent  equity  between  them.  If 
any  had  existed,  he  had  notice,  and  must 
have  lost  the  property.  But,  with  respect  to 
the  equity  of  the  complainant,  founded  on 
the  alleged  ground  that  the  bill  of  sale  was 
intended  to  operate  as  a  mortgage,  he  had 
no  notice  until  after  the  sale.  The  bill  of 
sale  was  evidence  to  the  contrary.  In  the 
case  of  Hooe  &  Harrison  v.  Pierce's  Admin- 
istrator,(a)  the  doctrine  seems  to  be  settled 
that,  in  the  case  of  legal  rights,  the  princi- 
ple caveat  emptor  properly  applies  ;  but  equi- 
table rights  may  be  lost  by  a  sale  to  a  bona 
fide  purchaser  without  notice.  In  the  pres- 
ent case  the  complainant  had  parted  with  his 
legal  right,  and  permitted  his  equitable 
claim  to  lie  so  long  dormant,  as,  attended 
with  other  circumstances,  to  create  consider- 
able doubt  whether  it  was  not  bottomed  on  a 
fraudulent  combination  to  cheat  the  creditors 
of  Anthony  Pate. 

The  decree  of  the  chancellor  is  to  be  re- 
versed, and  the  bill  dismissed  as  to  the  ap- 
pellant Taylor. 

316      »Holladay,  Executor  of  Littlepage,  v. 

Littlepage. 

Wednesday.  Jane  I9tli.  1811. 

I   statute  of  Limitstiont— Siupeotlon  of— Affreement 

'  of  Parties. *— A  mutual  understanding  and  asrree- 


(a)  1  Wash.  217. 

«5tatHte  of  Umitatlont.— See  monoffrapbic  note 
on  "Limitation  of  Actions"  appended  to  Her- 
rlnffton  v.  Harkins,  1  Rob.  691. 


ment  between  a  debtor  and  creditor,  that  suit 
shall  not  be  brouffbt  upon  an  account  until  tbe 
debtor  shall  have  gone  to  Europe,  and  returned, 
is  a  ffood  bar  to  the  act  of  limitations  durins' 
his  absence  from  this  country,  and  may  be  grlTen 
in  evidence  to*prevent  the  court's  expungrinflr 
from  such  account  items  appearing  to  have 
been  due  five  years  before  his  death.  _ 
a.  Bvldeace-Psrol  Acknowledgment  of  Recel|»t  ot 
rioney.t— Proof  of  a  parol  acknowledgment  by  a. 
third  person  that  he  received  a  sum  of  money  from, 
the  plaintiff  for  the  defendant's  use,  may  with  pro- 
priety  be  left  to  the  Jury,  as  a  link  in  the  chain 
of  circumstances;  such  acknowledgment  havlns* 
been  made  at  or  about  a  time  when  the  defend- 
ant, or  some  person  for  him,  must  have  paid  the 
money  in  question:  and  by  a  person  competent 
to  charge  himself  by  an  ordinary  receipt.  But 
the  death  of  such  person  is  not  sufficient  ground 
for  admitting  the  evidence. 

John  Carter  I/ittlepage  brought  an  action 
of  assumpsit  against  Walter  HoUaday,  exec- 
utor of  Lewis  Littlepage,  founded  upon  an 
account  against  the  testator.  At  the  trial 
upon  the  general  issue,  the  plaintiff  adduced 
evidence  to  prove  sundry  items  bearing  date 
prior  to  the  year  1785.  In  that  year,  the  tes- 
tator made  his  will,  and  it  was  proved  by  wit- 
nesses that  he  acknowledged  a  power  of 
attorney  at  the  same  time,  authorizing  the 
plaintiff  to  sell  his  reversionary  interest  in 
sundry  slaves,  which  his  mother  held  for  life  ; 
and,  out  of  the  proceeds  of  such  sale,  to  pay 
himself  the  amount  of  an  unsettled  account  ; 
without  mentioning  the  sum.  The  mother 
was  living  at  the  time  of  the  trial.  After 
those  items  of  debit  had  accrued,  the  testator 
went  to  Kurope.  and  did  not  return  until 
1801.  He  died  in  1802,  and  this  suit  waa 
brought  in  the  following  year ;  no  suit  hav- 
ing been  before  instituted.  The  defendant 
moved  the  court  to  instruct  the  jury  to  dis- 
regard all  the  testimony  offered  by  the  plain- 
tiff, in  support  of  such  items  of  the  said 
account  as  were  due  five  years  before  the 
testator's  death,  and  to  consider  such  items 
as  expunged,  according  to  the  56th  section 
of  the  act  concerning  executors,  &c.  (b)  but 
the  court  instructed  the  jury  that  that  act 
was  inapplicable  to  this  case ;  to  which 
opinion  the  defendant  excepted. 

The  plaintiff  moreover  offered  in  evidence 
the  deposition  of  Francis  Irvine,  stating, 
among  other  things,  that,  in  a  conversation 
with  Mr.  Haywood,  the  owner,  and  Captain 
Meridith,  the  master  of  the  ship  in  which 
the  testator  went  to  I^urope,  they  both 
said  that  the  plaintiff  had  paid  the  said 
Lewis's  passage.  The  defendant 
317  *moved  for  an  instruction  that  this 
panrt  of  the  deposition  was  inadmissible 
testimony ;  but  the  court  refused  to  lifive 
such  instruction,  *'the  captain  being  dead  ;'' 
whereupon  a  second  bill  of  exception  was 
filed.  A  verdict  was  found,  and  judgment 
rendered,  for  the  plaintiff ;  from  which  the 
defendant  appealed. 

Botts  and  Wickham,  for  the  appellant. 

Williams  and  Wirt,  for  the  appellee. 

For  the  appellant  it  was  insisted,  1.  That 
the  district  court  erred  in  the  opinion  that 
the  56th  section  of  the  law  concerning  exec- 
utors was  inapplicable. 

2.  That  even  the  act  of  limitations  would 
have  been  a  bar ;  for,  having  begun  to  run, 
it  could  not  stop  upon  the  embarkation  of 
Lewis  Littlepage  for  Kurope.     The  absence 


tBvidence.— See  monographic  fiof«  on  "Evidence ' 
appended  to  Lee  v.  Tapscott,  3  Wash.  27<L 
<b)  Rev.  Code.  v.  1,  p.  W7. 
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of  a  defendaot  is  not  within  the  saving*  of 
the  statute,  where  he  sfoes  away  openly,  and 
with  the  knowledge  of  the  plaintiff,  but  only 
where  he  absconds  or  conceals  himself,  or,  by 
removal  out  of  the  country,  Ac.  when  the 
cause  of  action  accrued,  defeats  or  obstructs 
the  plaintiff  from  bringing  his  action.(a)  A 
debtor's  g'oing  away  publicly,  after  giving 
notice  to  his  creditor,  does  not  obstruct  his 
suing  him,  but  gives  full  opportunity  and 
warning  to  stop  him  by  a  writ. 

The  power  of  attorney  from  I,ewis  Little- 
page  to  the  plaintiff  could  not  operate  upon 
the  cause.  If  it  was  a  reacknowledgment 
of  the  debt,  it  ought  to  have  been  declared 
upon,  if  under  seal ;  and  if  not,  the  act  of 
limitations  runs  against  it.  Neither  is  its 
existence  legally  proved,  since  it  is  not  pro- 
duced ;  and  there  is  no  proof  of  its  loss,  nor 
that  it  ever  was  delivered.  But  if  it  were 
properly  authenticated,  it  would  afford  a 
presumption  that  the  debt  has  been  paid  ;  as 
the  plaintiff,  by  virtue  of  the  power,  had 
sufficient  funds  in  his  hands. 

3.  There  was  error  in  the  instruction 

318  respecting  the  'payment  of  the  pas- 
sage-money.  The  court  admitted  hear- 
say evidence  of  what  the  captain  of  the  vessel 
had  said ;  and  this  on  the  ground  that  the 
captain  was  dead.  But  the  witness  said  he 
heard  the  owner  say  the  same  thing,  and  he 
was  alive.  Hearsay  evidence  is  admissible 
only  as  to  question  of  boundary,  pedigree, 
and  the  like,  but  not  as  to  substantive  facts 
which  may  be  proved  by  the  oath  of  the  per- 
son whose  words  are  relied  upon.  Kven  a 
receipt  of  a  third  person  to  one  of  the  par- 
ties to  a  suit,  is  not  as  satisfactory  as  the 
testimony  of  the  person  who  signed  it ; 
because  he  may,  in  fact,  have  received  no 
money.  But  a  receipt  is  better  evidence 
than  a  mere  hearsay  declaration  ;  and  that, 
at  least,  ought  to  have  been  produced. 

On  the  other  side,  the  case  of  Brooke's  Ad- 
tninistrators  v.  Shelly,  4  H.  &  M.  266,  was 
relied  upon  to  show  that,  imperative  as  the 
language  of  the  56th  section  of  the  law  con- 
cerning executors  is,  there  may  be  exceptions 
to  it,  so  as  to  let  in  the  circumstances  of  the 
case,  and  prevent  the  court  from  expunging. 
The  circumstances  here  are  that,  when  Lewis 
Littlepage  was  on  the  wing  for  Europe  he 
executed  a  power  of  attorney,  acknowledg- 
ingr  the  debt  to  the  plaintiff.  This  was 
equivalent  to  a  new  assumpsit,  and  took 
away  all  the  preceding  years.  It  looked  also, 
prospectively,  to  the  whole  time  during 
which  the  plaintiff  was  to  be  his  agent,  that 
is,  until  the  death  of  his  mother  ;  and,  there- 
fore, prevented  the  act  of  limitations  from 
running  during  all  that  time.  The  court 
ought  not  to  look  merely  at  the  letter  of  the 
expunging  act,  but  at  its  intention  and  spirit. 
These  apply  to  cases  only  where  the  plain- 
tiff had  it  in  his  power  to  sue  ;  but  here,  the 
a^^eement  certainly  was,  that  Lewis  Little- 
pafire  was  to  be  permitted  to  leave  the  coun- 
try without  molestation.  The  power  of 
attorney  was  executed  at  the  moment  of  his 
•departure,  to  take  effect  afterwards,  and 
while  he  was  gone,  the  suit  could  not  have 
been  brought. 

319  *As  to    the  point    that  the    power 
should  have  been  produced  ;  the  excep- 
tion was  not  taken  on    that  ground.    For 


<a)  Act  of  LimitaUons,  b.  14,  Rev.  Ckxle,  y.  1,  p.  100. 


any  thing  that  appears,  the  instrument 
itself  may  have  been  before  the  court  and 
jury  ;  for  it  is  not  said,  in  the  bill  of  excep- 
tions, that  all  the  evidence  is  inserted. 

2.  The  testimony  relative  to  the  declara- 
tions of  the  captain  and  owner  was  properly 
admitted,  as  part  of  the  chain  of  proof, 
though  not  sufficient,  in  itself,  if  standing 
alone.  The  captain  tieing  dead,  his  receipt 
would  have  been  good  to  prove  payment  of 
the  passage-money,  and  his  confession  is 
equivalent   to  his  receipt.. 

Argument  in  reply.  According  to  the 
argument  on  the  other  side,  the  act  of  lim- 
itations is  to  be  moulded  according  to  the 
court's  ideas  of  equity  I  Such  latitude  of 
construction  is  not  admissible.  It  has  re- 
peatedly been  decided  in  England  that  the 
courts  cannot  make  exceptions  to  the  act ; 
and  that,  if  the  saving  in  favour  of  infants, 
femes  coverts,  &c.  had  not  been  inserted, 
the  courts  could  not  have  supplied  it. 
There  never  was  a  stronger  case  for  apply- 
ing the  act  than  this.  When  Lewis  Little- 
page  was  going  to  Europe,  why  did  not 
John  Carter  Littlepage  (his  brother)  get  his 
obligation  for  the  money  7  No  demand  is 
made  after  his  return.  There  is  every  pre- 
sumption, therefore,  that  this  business  was 
settled.  A  bond  was  given,  perhaps,  and 
afterwards  taken  in  and  destroyed. 

The  decision  in  Brooke's  Administrators 
V.  Shelly,  only  shows  that  wliere  a  new 
assumpsit,  sufficient  of  itself  to  bear  an 
action,  is  proved,  the  account  is  out  of  the 
question.  But  the  new  assumpsit  must  be 
complete,  and  sufficient  to  bear  an  action.  % 
Here,  the  power  of  attorney  acknowledged 
only  an  unliquidated  balance,  and  moreover 
does  not  appear  to  have  been  delivered.  If 
it  was,  it  ought  to  have  been  produced  ;  for 
corroborative  testimony  is  not  proper  until 
the  principal  voucher  is  exhibited.  Its  non- 
production  is  plain  proof  that  it  never 
320  'was  delivered.  The  inference  is,  that 
it  was  only  an  inchoate  act,  and  that 
the  debt  was    settled  in    some  other    way. 

The  district  court  erred  in  another  respect. 
It  took  upon  itself  to  determine  the  weight 
of  evidence,  and  decided  on  facts,  without 
leaving  it  to  the  jury  to  judge  of  the  cred- 
ibility of  the  witnesses.  Keel  &  Roberts  v. 
Herbert,  1  Wash.  203,  is  exactly  the  case  at 
bar. 

Wirt.  That  case  is  not  applicable  to  this. 
The  act  requiring  the  court  to  expunge  the 
items,  necessarily  confers  on  the  court  the 
power  of  judging  of  fact  as  well  a^  law,  for 
the  purpose  of  determining  whether  each 
particular  case  comes  within  its  scope  ;  and, 
to  form  this  judgment,  they  must  weigh 
the  evidence. 

April  6th.  The  president  pronounced  the 
following  opinion  of  the  court : 

'*The  court  is  of  opinion,  that  the  testator 
of  the  appellant  and  the  appellee  having 
come  to  an  understanding,  and  agreement, 
respecting  the  matters  in  controversy  in  this 
cause,  in  the  year  1785,  whereby  it  was 
plainly  understood  and  agreed,  between  the 
said  parties,  that  suit  was  not  then  to  be 
brought  thereupon,  but  that  the  said  testa- 
tor should  be  permitted  to  go  to  Europe, 
which  he  accordingly  did.  about  the  time 
aforesaid,  with  the  privity  and  assent  of  the 
appellee,  no  suit  could  properly  have  been 
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broug^ht  at  that  time,  nor  until  the  said  tes- 
tator's return  to  this  country,  which  hap- 
pened in  the  year  1801 ;  and  the  present  suit 
having  been  instituted  within  a  short  time 
thereafter ;  and  the  absence  aforesaid  form- 
ing a  good  bar  to  the  limitation  of  time 
relied  on  by  the  appellant,  under  the  act  in 
this  case  provided  ;  the  court  is  of  opinion 
that  there  is  no  error  ii;  the  instruction  of 
the  district  court,  contained  in  the  first  bill 
of  exceptions. 
**As  to  the  other  instruction  objected  to  ; 

the  court  below  having  only  decided 
321      that  the    testimony  objected  to  *was 

admissible  evidence  ;  the  acknowledg- 
ments in  question  having  been  made  at  or 
about  the  time  of  the  said  testator's  sailing 
for  Europe,  and  being  the  admissions  of 
those  who  were  competent  to  charge 
themselves  with  the  receipt  of  the  passage- 
money,  by  an  ordinary  receipt  or  acquit- 
tance ;  the  court  is  of  opinion  that  the  said 
testimony,  on  these  grounds,  and  not  on  that 
assigned  by  the  court  below,  was  properly 
received  by  that  court ;  and  that  the  judg- 
ment of  the  said  court  be  affirmed." 


Quarles's  Executor  v.   Quarles  and  Others. 

Friday,  Jane  21st,  1811. 

I.  Wlil-Bequest  of  Slaves   to  Legatoo  on  Attaining 

Majority— Rlffht  to    Intemodiate    Profits.— Wbere 

slaves  are  specifically  bequeathed  to  a  child, 
when  he  or  she  shall  attain  the  a^e  of  21  years, 
or  shall  marry,  and  no  provision  is  made  ex- 
pressly for  maintenance  in  the  mean  time,  their 
intermediate  profits,  if  not  otherwise  disposed 
of,  do  not  pass  by  a  general  residuary  clause, 
but  go  to  the  leg-atee. 

a.  Same— Same— Interost  on  Profits.— In  such  case, 
the  legatee  is  also  entitled  to  Interest  on  the 
profits  from  the  time  of  the  receipt  thereof  by 
the  executor:  no  srood  reason  appearing  for  his 
failure  to  apply  the  principal  to  the  use  of  the 
legatee. 

3.  Legatee— Joint  Soft— Decree.— Though  specific 
legatees  Jointly  sue.  the  decree  ought  to  be 
several,  conformably  to  their  respective  rights. 

This  was  a  suit  in  chancery  in  the  county 
court  of  Ivouisa,  on  behalf  of  John  Quarles, 
William  G.  Poindezter  and  Jane  his  wife, 
and  Patsy  Quarles,  the  three  younger  chil- 
dren of  William  Quarles,  deceased,  against 
his  executor,  to  recover  the  profits  of  certain 
slaves  specifically  bequeathed  by  the  testa- 
tor to  the  several  plaintiffs,  when  they 
should  (respectively)  attain  the  age  of 
twenty-one  years,  or  should  marry.  An- 
nexed to  each  bequest  was  a  provision  that, 
"if  either,  or  all,  of  the  above  negroes  should 
die  before  they  should  come  into  the  legatee's 
possession,  they  should  be  replaced  by 
others  equally  valuable.'' 

The  testator  also  devised  to  the  plaintiff 
John,  and  his  heirs,  certain  lands,  after  his 
mother's  death  ;  to  each  of  the  plaintiffs  a 
horse  and  saddle,  and  feather  bed  and 
furniture  ;  and  to  the  female  plaintiffs  251. 
each,  when  they  should  respectively  attain 
the  age  of  twenty-one  years,  or  should 
marry.  He  directed,  moreover,  the  sum  of 
501.  to  be  reserved  out  of  his  estate,  and  kept 

in  the  hands  of  his  executor  for  the  ed- 
322      ucation      of     the    plaintiffs.     *After 

sundry  devises  and  bequests  to  the 
widow  and  elder  children,  the  will  concluded 
with  directing  an  equal  division  of  the  resi- 
due, not  disposed  of,  among  all  the  children. 
The  plaintiffs  contended  that,  as  the  will 
appointed  no  particular  fund  for  their  mainte- 1 


nance  during  their  minorities,  their  father** 
intention  was  that  they  should  be  maintained 
from  the  annual  profits  of  the  slaves  t>e- 
queathed  to  them,  and  the  interest  accruing^ 
on  their  shares  of  the  residuary  fund;  the 
said  profits  and  interest  being  not  more 
than  sufficient  to  maintain  them  in  a  decent 
and  comfortable  manner. 

The  defendant  in  his  answer  opposed  the 
claim  on  the  ground  that  considerable  real 
and  personal  property  was  devised  to  the 
mother  of  the  plaintiffs,  and  the  respondent 
supposed  the  testator  intended  to  make  no 
other  provision  for  their  maintenance,  as  he 
well  knew  they  would  enjoy  all  the  profits  of 
that  estate,  of  which  no  part  would  be  re* 
ceived  by  the  elder  children,  who  were  by  a 
former  wife.  The  respondent  farther  stated 
that  the  estate  left  the  plaintiffs  ought  to 
have  been  sufficient  to  support  them  ;  that 
they  had  lived  with  their  mother  until  the 
marriage  of  Jane ;  and  the  other  two  still  lived 
with  her  ;  that  they  had  been  at  no  expense 
for  maintenance,  nor  had  it  been  necessary 
for  them  even  to  apply  the  profits  arising 
from  their  residuary  proportion  which  they 
received  at  an  earlier  age  than  the  elder  chil- 
dren ;  that  at  the  time  of  the  testator's  mak- 
ing his  will,  the  negroes  devised  to  the  plain -^ 
tiffs  were  of  as  much  or  more  value  than  those 
given  to  the  other  children,  and  at  the  time 
of  their  coming  of  age,  or  marrying,  were» 
and  will  be,  much  more  valuable  than  those 
received  by  the  other  children  at  their  full 
age,  or  marriage. 

The  answer  concluded  with  admitting  the 
amount  of  hire  of  the  negroes  left  to  the  plain- 
tiffs, up  to  the  25th  day  of  December,  1803,  to 
be  3821.  8s.  5d.  1-2.  as  would  appear  by  an 

account  thereunto  annexed. 
323  *The  plaintiffs  replied  generally  ; 
and  commissions  to  take  depositions 
were  awarded,  but  none  were  taken  on  either 
side.  The  cause  was  heard  on  the  bill, 
answer,  replication,  and  copy  of  the  will  ; 
whereupon  the  county  court  decreed  that  the 
defendant  pay  to  the  plaintiffs  "the  annual 
profits  of  the  negroes  respectively  devised  to 
them  by  the  testator,  amounting  to  3821.  Ss» 
5d.  1-2."  and  costs. 

The  superior  court  of  chancery  having- 
affirmed  this  decree,  the  defendant  again 
appealed. 

Wickham,  for  the  appellant.  The  plain- 
tiffs were  not  entitled  to  intermediate  profits 
on  the  slaves,  possession  of  which  was  not 
to  be  delivered  them  until  a  future  day. 
They  might  have  produced  no  profits,  or 
might  have  been  an  expense  to  the  estate. 
If  such  had  been  the  case,  could  the  executor 
have  charged  the  expense  against  the 
legatee?  Would  he  not  have  been  obliged  to- 
deliver  the  slaves  free  of  charges?  If  8o> 
shall  the  legatee  be  entitled  to  profits,  when 
he  is  not  responsible  for  loss?  No  case  can 
be  found  of  an  allowance  of  intermediate 
profits  on  a  specific  legacy  of  property  to  be 
delivered  in  futuro. 

Call,  for  the  appellees.  This  was  a  vested 
legacy  to  each  of  the  plaintiffs ;  and  in  all 
cases  of  vested  legacies,  the  profits  go  to 
the  legatee.  The  word  "when"  does  not 
denote  a  condition  precedent,  but  only  marks 
the  period  when  the  legatee  shall  enjoy  the 
benefit  of  the  gift. (a)    In  case  of  a  devise  of 

(a)  8  Bro.  Ch.  Cas.  474. 
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lauds,  it  ia  now  settled  that  the  words 
"when"  and  "then"  do  not  create  a  contin- 
g^ency. 

But,  "in  the  case  of  a  child,  let  a  testator 
g^ive  a  legacy  how  he  will,  either  at  21,  or 
marriage,  or  payable  at  21  or  marriage,  if  the 
child  has  no  other  provision,  the  court  will 
give  interest  by  way  of  maintenance."  (a) 
Mr.  Wickham  says  there  is  no  case  of 

324  allowance  of  ^profits  on  a  specific  leg- 
acy.   But,  in  this  country,  there  is  the 

same  reason  for  allowing  profits  of  slaves, 
as  in  England,  interest  on  money. 

In  England  there  was  formerly  a  great 
controversy,  whether  profits  were  not  to  be 
allowed  even  upon  contingent  legacies.  A 
distinction  has  been  taken  that,  in  such  case, 
where  there  is  a  residuary  clause,  the  profits 
shall  go  into  the  residuum.  Here,  there  is  a 
residuary  clause  ;  and,  if  the  profits  of  the 
slaves  go  that  way,  there  is  no  provision  for 
maintenance,  the  501.  being  intended  for 
education  only. 

The  decree,  indeed,  is  defective ;  for  in- 
terest ought  to  have  been  allowed  on  the  sum 
confessed  by  the  answer. 

Wickham,  in  reply.  The  question  whether 
this  was  a  contingent  or  a  vested  legacy,  is 
unimportant.  If  it  was  vested,  I  contend 
that  no  interest  is  allowed  on  a  vested  legacy , 
payable  when  the  legatee  attains  full  age,  or 
marries.  It  is  "debit um  in  praesenti,  solven- 
dum  in  future. "(b)  I  admit,  where  interest 
is  necessary  for  the  maintenance  of  a  child, 
or  there  is  nothing  in  the  will  showing  a 
contrary  intention,  the  court  will  allow  it; 
but  then,  the  necessity  must  be  apparent ;  as 
where  the  child  has  no  other  provision. 
Kducation  must  be  considered  as  part  of 
maintenance ;  for,  if  we  go  to  the  root  of 
words,  education  signifies  bringing  up.  The 
testator's  having  partly  provided,  shows  his 
intention  to  provide  no  more.  Besides,  the 
residuary  estate  may  have  been  sufficient, 
the  amount  of  which  is  not  ascertained ;  it 
may  be  ten  pounds,  or  it  may  be  ten 
thousand. 

As  to  interest  on  the  profits,  this  is  never 
allowed,  no  more  than  interest  upon 
interest,  (c) 

325  ♦Thursday,     October     3d.    JUDGE 
BROOKE  pronounced  the  opinion  of 

the  court, 

"That  there  is  no  error  in  the  decree  of  the 
court  of  chancery,  as  far  as  it  affirms  the 
decree  of  the  county  court  giving  to  the  ap- 
pellees the  profits  of  the  slaves  devised  to 
them,  from  the  death  of  the  testator ;  but 
that  there  is  error  in  both  decrees  in  this, 
that  interest  is  not  allowed  the  appellees  on 
the  amount  of  profits  admitted  to  have  been 
received  by  the  appellant ;  and  also  in  this, 
that  the  said  decrees  are  joint  and  not  sev- 
eral."   Therefore,   both   decrees    are  to  be 


(a)  8  Atk.  102,  Heath  v.  Perry;  and  1  P.  Whim. 
788,  Acberley  v.  Wheeler  and  Vernon. 

(b)  Crlckett  v.  Dolby.  3  Yes.  Jun.  13. 

(c)  SlLlpwith  y.  Clinch.  2  Call,  2S3.  and  other 
cases.  (1) 

(!)  See  Graham  v.  Woodson.  2  Call.  249.  where 
interest  was  allowed  upon  arrears  of  rent  upon 
circumstances.  Coke  v.  Wise,  8  H.  &  M.  463.  and 
I^ewton  V.  Wilson,  Id.  470,  where  it  was  dicided  not 
to  be  recoverable  in  an  action  of  debt  for  rent 
3xrear:  and  as  to  interest  on  hire  of  slaves,  see 
X>illiard  v.  Tomlinson.  1  Munf.  188, 214,  and  White- 
Horn  V.  Hinesand  Wife.  id.  557.  589.-Note  in  Original 
XSdition. 


reversed,  with  costs  against  the  appellant, 
the  appellees  being  the  parties  substantially 
prevailing- ;  and,  "the  appellees  not  com- 
plaining of  the  error  last  assigned,"  a  decree 
is  to  be  entered  in  their  favour  for  the  sum 
of  3821.  8s.  5d.  1-2.  (which  the  appellant 
admits  by  his  answer  he  had  received  as 
hire  of  the  slaves,)  "with  legal  interest 
thereon  from  the  25th  day  of  December, 
1803,  the  time  of  the  receipt  thereof,  until 
the  iSth  day  of  March,  1804."  (2) 

Afterwards,  Monday,  December  2d,  "the 
counsel  for  the  appellees  waiving  his  objec- 
tion to  the  error  in  the  decrees  of  the  county 
court  and  superior  court  of  chancery,  in  not 
allowing  interest  to  the  appellees  on  the 
profits  of  the  slaves  bequeathed  them," 
the  decree  of  reversal  was  set  aside,  and  the 
decree  of  the  superior  court  of  chancery 
affirmed.  (3) 

326      *Hopkirk  v.  Dennis  and  Others. 

Tuesday,  May  14th,  1811. 
LecateM-Usblltty  to  Creditors  of  Bttste*-Caso  at 

Bar.— If  after  the  qualification  of  an  executor  he 
die  without  closing  his  administration,  and  the 
legratees  (without  the  Intervention  of  an  adminis- 
trator de  bonis  non)  take  possession  of  the  assets, 
a  court  of  equity,  on  a  bill  for  discovery,  will 
consider  such  of  them  as  are  solvent  responsible 
to  creditors  for  the  whole  amount,  and  will  not 
give  them  credit  for  the  proportions  of  such  as 
prove  to  be  insolvent,  yet  in  decreeing  affainst 
the  solvent  legatees,  the  court  will  not  charire 
them  jointly,  but  pro  rata. 

Upon  an  appeal  from  a  decree  of 
the  superior  court  of  chancery  for  the 
Richmond  district,  pronounced  the  6th  of 
May,  1807. 

The  bill  was  filed  in  the  names  of  James 
Hopkirls  and  others,  surviving  partners  of 
Alexander  Spiers,  John  Bowman  &  Co. 
against  John  Dennis  and  others,  children 
of  Henry  Dennis,  deceased,  for  a  discovery 
of  assets,  and  payment  of  a  debt  by  bond 
from  the  decedent  to  the  company ;  the 
plaintiffs  alleging  that  he  died,  leaving:  a 
large  real  and  personal  estate,  subject  to 
the  payment  of  his  debts  by  his  last  will 
and  testament,  whereof  he  appointed  his 
wife  executrix,  who  proved  the  same,  and 


(2)  Note.  This  was  the  date  of  the  county  court 
decree;  beyond  which  time  interest  allowed  by 
the  appellate  court  could  not  run.  according  to  the 
decision  in  Scott*s  Executors  v.  Trent  and  others. 
4  H.  &  M.  861. 

The  costs  in  this  case  were  payable  de  bonis 
testatoris.  si,  Ac.  si  non  de  bonis  pmpriis.  but  the 
decree  for  the  principal  and  interest  was  aflrainst 
the  appellant  personally,  so  that  execution  should 
be  levied  de  bonis  proprlis.— Note  in  Original 
Edition. 

(8)  Note.  See  the  General  Rule  as  to  correction 
of  errors  operatlngr  to  the  injury  of  the  appellee, 
or  defendant  in  error.  1  Munf.  480.— Note  in  Origi- 
nal Edition. 

*Leffotees-Liabillty  to  Creditors  of  Bstate.— Where 
legatees  are  called  upon  to  refund  at  the  suit  of 
a  creditor,  the  general  principle  is  that  all  the 
leg^atees  must  be  before  the  court  if  solvent,  and 
the  burden  apportioned  amongr  them,  if  it  can  be 
done  without  material  delay  or  injury  to  the  cred- 
itor. If.  however,  some  of  the  lesratees  are  insol- 
vent, the  others  will  be  required  to  make  ffood  the 
deficiency,  to  the  extent  of  what  they  have  received. 
Leake  v.  Leake.  75  Va.  810:  citinsr  IIopHrkv.  Dennis, 
2  Munf.  826:  Chamberlayne  v.  Temple.  2  Rand.  400: 
Lewis  V.  Overby.  81  Gratt  601 :  Ryan  v.  McLeod.  83 
Gratt.  375.  This  last  case  also  cites  the  principal 
case  and  discusses  the  decision  therein  at  pp. 
874.376. 

See  frenerally.  monographic  noU  on  "Legacies 
and  Devises"  appended  to  Early  v.  Early,  Gilm. 
124:  monographic  note  on  ''Debts  of  Decedents'* 
appended  to  Shores  v.  Wares.  1  Rob.  1. 
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afterwards  departed  this  life  intestate ; 
since  which,  no  person  had  taken  adminis- 
tration on  his  estate ;  but  his  children,  the 
defendants,  had  taken  possession  of  the 
whole,  claiming  it  under  the  will,  and  re- 
fused to  satisfy  the  claim  of  the  plaintiffs. 
Answers  were  filed  by  the  defendants, 
John  Dennis,  Edward  Dennis,  Owen 
Haskins,  (who  married  one  of  thedaug^hters,) 
Thomas  Dennis.  Lrucy  Dennis  and  Sarah 
Johnson,  the  wife  of  John  I/.  D.  Johnson, 
setting  forth  ((hough  not  distinctly,  or  par- 
ticularly, as  to  items)  the  proportions  in 
value,  or  thereabouts,  of  real  and  personal 
estate  by  them  respectively  received.  •  From 
Sarah  Johnson's  answer  it  appeared,  that 
John  It.  D.  Johnson  was  insolvent,  having 
wasted  the  property  belonging  to  her,  and 
had  left  the  commonwealth.  Nicholas 
Bourden  and  Jane  his  wife,  failed  to  answer, 
and  a  decree  nisi  was  entered,  but.  does  not 
appear  to  have  been  served  upon  them. 

From  a  copy  of  the  will,  it  appeared  that 

all  the  real  and  personal  estate  was  given 

to  the  wife  for  life,   (after  payment  of  the 

testator's  debts,)  and  afterwards  to  be 

327  'divided  equally  among  the  children, 
except     some     unimportant     specific 

legacies.  The  personal  property  was  of 
itself  sufficient  to  satisfy  the  claim  of  the 
plaintiffs. 

The  chancellor  decreed,* 'that  the  defendant 
John  Lf.  D.  Johnson,  and  Sarah  his  wife,  pay 
to  James  Hopkirk,  the  surviving  plaintiff, 
191.  3s.  5d.  and  one  eighth  of  the  costs,  un- 
less the  said  John  L,,  D.  Johnson,  on  or  be- 
fore the  tenth  day  of  the  term  next  after  he 
shall  have  been  served  with  a  copy  of  this 
decree,  show  cause  to  the  contrary  ;  that  the 
defendant  Richard  Dennis  pa>  281. 15s.  and 
one  eighth  of  the  said  costs,  unless  he,  being 
in  like  manner  served  with  a  copy  of  this  de- 
cree, show  cause  to  the  contrary ;  that  the 
defendants,  Edward  and  John  Dennis,  each 
pay  the  like  sum  of  money  and  proportion  of 
costs ;  and  that  the  defendants  Owen  Has- 
kins and  Catharine  his  wife,  l/ucy  Dennis, 
Thomas  Dennis  and  Nicholas  Bourden,  and 
Jane  his  wife,  each  pay  191.  3s.  5d.  and  the 
same  proportion  of  costs." 

From  this  decree  the  plaintiff  Hopkirk 
appealed. 

Williams,  for  the  appellant.  If  the  decree 
stands,  the  plaintiff  must  lose  the  sum  for 
which  John  L.  D.  Johnson,  the  insolvent 
legatee,  is  made  responsible. 

Our  claim  is  against  the  whole  estate. 
The  decree  ought,  therefore,  to  be  joint. 
One  legatee's  having  dissipated  his  share  is 
no  reason  for  the  creditor's  losing  any  part 
of  his  claim.  If  the  estate  had  been  distrib- 
uted among  them  by  an  executor,  he  would 
have  taken  their  joint  bond  to  refund  for 
payment  of  debts.  (1)  Their  dividing  the 
estate  among  themselves  cannot  exempt 
them  from  this  responsibility.  Their  own  act 
of  intermeddling  with  the  estate  should  not 
diminish  the  creditor's  security.  Even  if 
the  general  principle  were,  that,  where  the 
legatees  are  all  solvent,  the  court  will 

328  hold    *them  responsible    pro    rata,   it 
ought  to  be  otherwise  in  a  case  like  this. 


The  other  legatees  ought  not  to  have  per- 
mitted Johnson  to  go  out  of  the  state  with- 
out giving  security  for  his  proportion.  The 
decree  should  be,  in  general  terms,  that  they 
pay  the  debt ;  leaving  them  to  settle  their 
proportions  among  themselves. 

Judge  Roane  here  called  the  attention 
of  Mr.  Williams  to  the  words  of  the  court  in 
Burnley  v.  I/ambert,  1  Wash.  312.  that  **all 
the  legatees  must  be  made  parties,  that  the 
charge  may  not  fall  upon  one,  but  may  l>e 
equally  borne  by  the  whole." 

Williams.  I  do  not  understand  by  this  that 
the  decree  must  always  be  pro  rata  ;  but  that 
all  the  legatees  must  be  parties,  in  order 
that,  after  the  recovery  against  them  all  col- 
lectively, such  as  pay  may  have  remedy 
against  the  rest  for  contribution. 

No  counsel  for  the  appellees. 

Monday,  September  23d.  The  president 
pronounced  the  following  as  the  opinion  of 
the  court: 

"The  court,  not  deciding  whether  it  was 
proper  in  decreeing  the  several  proportions 
against  the  sons,  in  this  case,  to  take  into 
consideration  the  lands  they  severally  re- 
ceived under  the  will  of  the  testator*  Henry 
Dennis,  nor  whether  the  answers  of  the  sev- 
eral defendants,  now  appellees,  are  suffi- 
ciently explicit  as  to  the  proportions  of  the 
said  estate  they  respectively  received,  (no 
objection  being  made  by  the  appellees  on 
either  ground,) (2)  approves  the  decree,  ex- 
cept as  is  hereafter  mentioned ;  but  the 
court  is  further  of  opinion,  that  the  said 
decree'  is  erroneous  in  having  decreed 
329  the  sum  of  191.  3s.  6d.  ^a^ainst 
Nicholas  Bourden  and  Jane  his  wife, 
who  have  not  answered  the  bill  of  the  appel- 
lants, and  upon  whom  the  conditional  decree 
had  not  been  served  ;  and  also  in  this,  that 
the  quota  of  debt  and  costs  assessed  on  John 
Lt.  D.  Johnson  and  Sarah  his  wife,  in  and  bj 
the  said  decree,  and  who  appear  to  be  insol- 
vent, is  not  made  payable  by  the  other 
appellees,  in  due  and  ratable  proportions; 
therefore  it  is  decreed  and  ordered  that  the 
same  be  reversed  and  annulled,  and  that  the 
appellees  pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here :  and  it  is  ordered  that 
the  cause  be  remanded  to  the  said  court  of 
chancery  for  further  proceedings  to  be  had 
therein,  agreeably  to  the  principles  of  this 
decree ;  reversing  also  to  the  appellant  the 
right  to  resort  to  the  other  appellees  for 
similar  contribution  for  the  quota  which  may 
be  found  due  by  Nicholas  Bourden  and  wife, 
in  the  event  of  their  not  having  received  an 
adequate  proportion  of  the  testator's  estate, 
or  being  found  insolvent." 


(1)  Note.  Qnaere,  if  this  doctrine  be  correct? 
Til e  words  of  the  act  of  assembly  (Rev.  Code,  v.  1. 
p.  186.  s.  61).  are,  "until  bond  and  security  be  fflven 
by  the  person  entitled  to  distribution,  to  refund 
'ue  proportions."  Ac— Note  In  Original  Edition. 


Stratton   \.  Minn 

Friday,  Juiie  2l8t.  1811. 

Detinue*— Bvidence— Case  at  Bar.— In  detinne  for 
slaves,  parol  evidence  t-  'ove  that  a  deed  was 
executed  for  the  purpose  Oi  jefraudiu^  creditors, 
and  therefore  void,  is  admissible  apon  the  plea 
of  non  detlnet  and  Issue. 
In  an  action  of  detinue,  (plea  non  detinet 

and  issue.)  the  plaintiff,  on  the  trials  claimed 


(2)  Note.  See  the  General  Rule,  in  the  note  to  i 
Mnnford,  460.— Note  In  Orlsrinal  Edition. 

*See  monographic  note  on  "Detinue  and  Replevin" 
appended  to  Hunt  v.  Martin.  8  Oratt  5m 

The  principal  case  is  cited  in  Bird  t.  WiUdnfton. 
4  Leigh  274. 
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the  slave  Tom,  the  subject  of  controversy, 
«Dder  a  bill  of  sale  from  William  P.  Skillem, 
part  of  the  consideration  expressed  in  which 
was  a  debt  stated  to  be  due  to  Minnis,  the 
plaintiff,  from  the  said  Skillern's  wife,  pre- 
vious to  her  intermarriage.  The  defendant, 
who  had  purchased  him  at  a  sheriff's  sale 
tinder  an  execution  ag-ainst  the  said  Skillern, 
alleged  the  said  bill  of  sale  was  fraudulent 
as  to  creditors  and  purchasers,  and,  among 
other  evidence,  introduced  a  witness  to  prove 
that  the  plaintiff  had,  since  the  said  Skil- 
lem's  marriage,  and  not  long  before  the 
date  of  the  said  bill  of  sale,  told  the  wit 
ness,  in  a  conversation  upon  the  sub- 
330  ject,  *that  Mrs.  SkiUcrn,  at  the  time  of 
her  intermarriage  with  the  said  Wil- 
liam P.  Skillern,  lived  with  him,  the  plain 
tiff;  and  that  she  was  clear  of  debt,  and 
owed  him  nothing,  and  that  he  had  taken  a 
bill  of  sale  of  all  the  property  of  the  said 
Skillem  to  protect  it  from  his  creditors,  and 
asked  the  witness  if  he  was  not  right  in  so 
doing.  The  defendant  also  wished  to  prove 
that  the  said  Skillem,  but  a  little  time  be- 
fore the  date  of  the  said  bill  of  sale,  had  paid 
large  sums  of  money  to  the  plaintiff ;  but  the 
district  court  considered  all  this  testimony 
inadmissible,  and  refused  to  let  it  go  to 'the 
jury ;  whereupon  a  bill  of  exceptions  was 
filed. 

Verdict  and  judgment  for  the  plaintiff; 
from  which  the  defendant  appealed. 

Wickham,  for  the  appellant. 

Call,  for  the  appellee. 

Monday,  June  24th.  The  court  reversed 
the  judgment,  and  awarded  a  new  trial,  with  a 
direction  that  the  evidence  be  permitted  to 
go  to  the  jury. 


Tuttle  V.  Eskridge. 

Saturday,  Jaiie22cl.  1611. 

ff*artiMrslil|>*~Bvldence— Deed     of    Leeee    from    One 

Partner— A  deed  of  lease  from  one  of  two  copart- 
ners, sealed  with  his  seal,  and  in  terms,  bind- 
ing himself  only,  is  not  admissible  evidence  in 
support  of  an  avowry  laylnfif  a  demise  by  the 
copartners,  notwithstanding-  the  deed  be  ex- 
pressed as  "for  himself  and  his  partner,*'  and 
it  be  proved  that  the  other  partner  knew  of  the 
demise,  and  was  satisfied  with  it. 
See  the  case  of  Shelton  v.  PoUok  &  Co.,  1  H.  &  M. 
488,  to  a  similar  effect 

In  an  action  of  replevin  in  the  county  court 
of  Fairfax,  by  William  Eskridge,  surviving 
partner  of  Charles  and  William  Eskridge, 
against  William  Tuttle,  bailiff  of  Morriss 
and  Mitchell,  for  a  distress  made  by  the  said 
bailiff  for  rent  arrear ;  he  filed  his  avowry, 
acknowledging  the  taking  the  goods,  at  the 
place,  &c.  for  rent  due,  by  virtue  of  an  agree- 
ment of  lease  sealed  with  the  seals  of 
331  *the  said  Morriss  and  Mitchell.  The 
plaintiff  (among  other  pleas)  having 
pleaded  non  demisit  in  modo  et  forma,  the 
defendant  in  his  replication  said  that  Mor- 
riss and  Mitchell  did  demise  the  premises,  in 
the  avowry  mentioned,  to  the  said  Charles 
and  Willilim  Eskridge  in  manner  and  form 
as  stated  in  the  avowry.  Issues  being  joined, 
the  counsel  for  the  defendant,  at  the  trial  of 
the  cause,  offered  in  evidence  an  instrument 
of  writing  in  these  words:  "Articles  of 
agr^eement  made  and  entered  Into,  this  6th 
day  of  August,  1801.  between  Robert  Morriss, 


•See   monographic    note   on    "Partnership"    ap- 
pended to  Scott  V.  Trent.  1  Wash.  77. 


for  himself  and  Adam  Mitchell,  of  the  one 
part,  and  Charles  Eskridge,  and  William 
Eskridge,  of  the  other  part,  witnesseth  that 
the  said  Robert  Morriss  hath  rented  to  the 
said  Charles  and  William  Eskridge,  their 
houses  and  lots  which  they  purchased  of 
William  I^ane,  jun.  in  the  town  of  Centre- 
ville,  for  the  term  of  six  years  from  the  first 
day  of  October  next  ensuing,  for  which  said 
houses  and  lots  the  said  Charles  and  Wil- 
liam Eskridge  hereby  oblige  themselves  to 
pay  to  the  said  Robert  Morriss,  or  his  as- 
signs, the  sum  of  eighty  pounds  annual 
rent,  and  to  return  the  said  houses  and  lots, 
at  the  expiration  of  the  term,  to  the  said 
Robert  Morriss,  in  good  tenantable  order. 
The  said  Robert  Morriss  obliges  himself  to 
enclose  the  lots  with  a  good  sufficient  post 
and  rail  fence,"  &c.  Signed  ''Robert  Mor- 
riss, (seal,)  Charles  Eskridge,  (seal,)  William 
Eskridge,  (seal.)"  He  also  proved,  by  the 
testimony  of  a  witness,  that  Adam  Mitchell 
was  a  copartner  in  trade  with  Robert  Morriss, 
whose  seal  is  affixed  to  the  said  instrument ; 
that  the  property  described  in  the  defend- 
ant's avowry  was  purchased  out  of  the  copart- 
nership effects ;  that  the  said  Adam  Mitchell 
was  informed  of  the  demise  made  by  the 
said  Morriss  to  the  plaintiff,  and  was  satis- 
fied with  it ;  and  that  the  tenants  occupied 
the  premises  to  the  month  of  April,  1803. 
Whereupon  the  counsel  for  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  ^hat 
the  evidence  so  offered  was  not  admissible  to 
prove  the  demise  laid  in  the  said 
332  avowry  ;  *but  the  court,  being  divided 
in  opinion,  did  not  give  the  instruction. 
The  jury  found  the  issues  for  the  avowant, 
and  that  the  rent  distrained  for  was  justly 
due  at  the  time  of  making  the  distress  in  the 
avowry  mentioned.  The  court  accordingly 
entered  judgment  for  the  avowant  for  double 
the  rent  in  arrear,  and  distrained  for,  and 
the  costs,  agreeable  to  the  act  of  assembly  in 
that  case  made  and  provided,  (a)  The  plain- 
tiff appealed  to  the  district  court  held  at 
Haymarket,  where  the  judgment  was  re- 
versed, and  no  farther  proce^ings  directed. 
The  defendant  then  appealed  to  this  court. 

Call,  for  the  appellant. 

No  counsel  for  the  appellee. 

Monday,  September  23d.  JUDGE 
BROOKE  pronounced  the  opinion  of  the 
court. 

The  deed  offered  in  evidence  to  the  jury 
being  essentially  different  from  the  deed  set 
forth  in  the  conusance  and  replication  of 
the  defendant,  the  court  is  of  opinion  that  the 
county  court  erred  in  not  instructing  the 
jury  (upon  the  application  of  the  counsel  for 
the  plaintiff)  that  it  was  inadmissible  evi- 
dence ;  and  approves  of  the  judgment  of  the 
district  court,  so  far  as  it  reversed  the  judg- 
ment of  the  county  court ;  but  is  also  of 
opinion  that  the  district  court  erred  in  not 
sending  the  cause  back  to  the  county  court 
for  further  proceedings  to  be  had  therein, 
with  an  instruction  that  the  deed  was  inad- 
missible evidence.  The  judgment  of  the 
district  court  must,  therefore,  be  reversed, 
and  the  cause  now  sent  back  to  the  superior 
court  of  the  county,  where  the  verdict  and 
judgment  must  be  set  aside,  a  venire  facias 
de  novo  awarded,  and  the  cause  sent  to  the 
county  court  with  the  foregoing  instruction. 


(a)  Bey.  Code,  v.  1,  c.  80.  s.  15,  p.  156. 
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*Waugh  V.  Carter. 

Saturday,  June  22d.  1811. 


I .  Office  JttdjnBMit— CoauDon  Order  Entered  before  Dec- 
laration Plied— Effect.— It  is  error  sufficient  to 
reverse  an  office  Judgment  that  the  common  order 
was  entered  before  the  plaintiff  filed  his  declara- 
tion. ' 

a.  Escape  of  Prisoner— Reaiedy.— A  Judgment  cannot 
be  entered  against  the  defendant  and  sheriff,  upon 
his  return  that  the  writ  was  executed,  and  the 
defendant  escaped:  the  proper  remedy  against 
the  sheriff  for  an  escape,  being  by  a  separate  suit 

In  an  action  of  debt,  in  the  Haymarket 
district  court,  on  behalf  of  Moore  F.  Carter 
against  Samttel  Oliver  and  John  Pash,  the 
writ  was  returned  by  Alexander  Waugh,  dep- 
uty for  James  Waugh,  sheriff  of  Fairfax 
county,  "executed  the  19th  day  of  August, 
1805,  and  the  defendants  escaped  out  of  cus- 
tody." 

At  the  rules,  in  November,  1805,  a  common 
order  was  entered  against  the  defendants 
and  sheriff,  which,  in  March,  1806,  was  con- 
firmed ;  and  this  office  judgment,  not  being 
set  aside  at  the  ensuing  May  term,  was  con- 
firmed against  the  defendants  and  James 
Waugh,  the  sheriff.  The  plaintiff's  declara- 
tion was  filed  in  January,  1806,  A  writ  of 
supersedeas  to  the  judgment  was  awarded 
by  a  judge  of  this  court. 

Saturday,  June  22d,  1811.  JUDGE 
BROOKE)  pronounced  the  following  opinion 
of  the  court  : 

''It  seems  to  the  court  here  that  the  said 
jud^icment  is  erroneous  in  this,  that  the 
office  judgment  was  entered  at  rules  before 
the  plaintiff  (now  defendant)  had  filed  his 
declaration  ;(1)  and  in  this,  also,  that  the 
judgment  was  entered  against  the  plaintiff 
(in  error)  as  sheriff,  upon  his  return  that  the 
said  Samuel  Oliver  and  John  Pash  had  been 
taken  and  escaped  ;  the  court  being  of  opin- 
ion that  the  sheriff  could  not  be  made  liable 
for  an  escape,  but  by  a  suit  brought  against 
him  for  that  put  pose. ''(2)  Judgment,  there- 
fore, reversed ;  all  proceedings  subsequent 
to  the  writ  set  aside  ;  and  cause  remanded  to 
be  further  proceeded  in. 

ESCAPES. 

I.  Escapes  in  General. 
II.  Responsibility  of  Prisoner. 

A.  Escape  Warrant 

1.  In  General. 

2.  What  It  Must  Sbow. 

8.  Presumption  Arising  from  Lapse  of  Time. 
4.  Escape  Warrant  Sbowinff  That  Escape  Not 
from  a  Prison. 

B.  Indictment 

C.  Punishments. 

1.  Escape  as  a  Criminal  Offence. 

2.  Where  Party  Escapes  before  His  Term  Is 

Up. 

3.  Punishment  of  Convicts. 
III.  Responsibility  of  Sheriff. 

A.  Criminal  Responsibility. 

B.  What  Sheriff's  Return  Must  Show. 

C.  Defenses. 

1.  Defenses  Held  Insufficient 

a.  No  Jail  or  an  Insufficient  One. 

b.  Recapture  after  Suit  Broug-ht 

c.  Insolvency  of  Prisoner. 

(1)  Note.  See  the  S5th  and  86th  sections  of  the 
district  court  law.  Rev.  Code,  v.  1,  p.  80.— Note  in 
Original  Edition. 

(2)  Note.  See  the  8d  section  of  the  law  concern* 
ing  escapes.  Rev.  Code,  v.  1.  p.  119.— Note  in  Orig- 
inal Edition. 


2.  Defenses  Held  Sufficient 

a.  Prisoner  Released  under  Insolvent-Debtor 

Act 

b.  Prison-Bounds  Bond  Taken. 

D.  Damages. 

E.  Verdict  of  Jury. 
P.  Evidence. 

1.  Burden  of  Proof . 

3.  Succeedin^r  Sheriff  Disqualilled. 
IV.  Responsibility  of  Jailor. 

V.  Penalty  in  Appellate  Court 
VI.  Remedies. 

A.  In  General. 

B.  Effect  of  Voluntary  Return  on  Remedies. 

C.  Elegit  after  Debtor's  Escape. 

D.  Motion  against  Sheriff. 

E.  Necessity  for  Separate  Suit  against  Sheriff. 

I.  ESCAPES  IN  GENERAL. 

Two  Kinds.— By  the  common  law  there  were  but 
two  kinds  of  escape  of  a  debtor  in  execution :  Ist. 
voluntary:  2d.  negligent  Voluntary  escapes  are 
such  as  are  by  the  express  consent  of  the  sheriff  or 
jailor:  negligent  where  the  prisoner  escapes  with- 
out the  consent  or  knowledge  of  the  sheriff  or 
Jailor.    Stone  v.  Wilson.  10  Gratt  589. 

II.  RE5PON51BILITY  OP  PRISONER. 

A.  ESCAPE  WARRANT, 

1.  IN  Genxhal.— It  is  established  by  statute  that 
a  justice  of  the  peace  may  issue  an  escape  warrajit 
to  retake  and  secure  persons  who  escape  oat  of 
prison.    McClintic  v.  Lockridge,  11  Leigh  25S. 

2.  What  It  Must  Show.— Although  an  escape  war- 
rant ought  regularly  to  show  on  its  face  that  the 
person  who  issues  it  is  a  Justice  of  the  peace,  yet, 
on  A  habeas  corpus  sued  out  by  the  person  arrested 
under  it,  if  it  is  proved  that  he  is  a  justice,  the  pris- 
oner ought  not  to  be  discharged.  Jones  v.  Timber- 
lake,  6  Rand.  678. 

8.  Presumption  Arising  from  Lapse  op  Time.— 
Where  an  escape  warrant  is  sued  out  for  a  debtor. 
the  presumption  which  arises  from  the  length  of 
time  which  has  intervened  since  the  day  the  war- 
rant was  issued,  and  before  the  prisoner  was 
arrested  thereunder,  that  the  debt  for  which  the 
prisoner  was  held  has  been  discharged,  is  rebntted 
by  the  fact  that  there  was  no  jail  in  the  county 
where  the  warrant  was  issued  in  which  the  debtor 
could  be  placed.    Jones  v.  Timberlake,  6  Rand.  078. 

4.  Escape  Warrant  Showing  That  Escape  Not 
FROM  A  Prison.— The  statute,  1  Rev.  Code.  ch.  136.  S 
1,  which,  "for  the  more  effectual  retaking  and  secur- 
ing persons  who  escape  out  of  prison,"  enacts  that 
"if  any  person  committed,  rendered  or  charged  In 
custody,  in  execution  or  upon  mesne  process,  to  any 
county  or  corporation  prison  or  to  the  jail  of  any  dis- 
trict shall  thence  escape,  a  Justice  may  issue  an  es- 
cape warrant,"  does  not  authorize  such  warrant  in 
the  case  of  a  person  who  escapes  out  of  the  custody 
of  a  sheriff,  before  being  committed  to  prison:  and 
If  a  person  be  taken  and  detained  in  custody  under 
an  escape  warrant  which  shows  on  its  face  that  the 
escape  was  not  from  any  prison,  but  merely  from 
the  custody  of  the  sheriff,  he  may  be  discharged  by 
writ  of  habeas  corpus.  McClintic  v.  Lockridge,  11 
Leigh  253. 

B.  INDICTMENT.  • 
Convicts  Escaping  from  Penitentiary.— Proceedings 

against  convicts  under  the  54th  section  of  the  peni- 
tentiary act  must  be  by  indictment  Com.  v.  Ryan, 
2  Va.  Cas.  467. 

C.  PUNISHMENTS. 

1.  Escape  as  a  Criminaij  Offence.— By  the  com- 
mon law  the  offence  of  prison  breaking  was  deemed 
in  all  cases  a  felony;  but  by  the  common  law.  as 
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modified  by  the  act  passed  In  1794.  if  a  person  is 
actually  committed  to  jail  for  any  treason  or  felony 
for  which  if  convicted  he  ml^ht  be  sentenced  to 
loss  of  life  or  limb  and  breaks  his  prison  he  is  a 
felon,  but  if  he  is  confined  for  an  inferior  offence 
he  is  punishable  for  misdemeanor.  Com.  y.  Ryan. 
2  Va.  Cas.  407. 

2.  Whbrk  Pabtt  Escapes  Bbfobs  Hts  Term  Is  Up. 
—Where  a  party  has  been  indicted  and  the  verdict 
of  the  Jury  finds  him  guilty  and  orders  that  he  be 
imprisoned  for  a  certain  time  and  before  that  time 
has  expired  the  party  escapes  from  Jail  and  is  after- 
wards reUken,  he  is  to  be  kept  in  prison  beyond 
the  prescribed  period  for  the  lensrth  of  time  he  was 
ont  When  he  escaped:  and  this  thouffh  he  bas 
already  been  indicted  for  the  escape.  Cleek  v.  Ck)m. , 
SI  Gratt  777. 

8.  PTTHiSHMnrr  OP  ComncTS. -The  Mth  section  of 
the  Penitentiary  Act  prescribes  a  punishment  for 
convicts  escaping  from  that  prison:  the  punishment 
consists  in  such  additional  confinement  and  hard 
labor,  agreeably  to  the  directions  of  the  act,  and 
such  additional  corporal  punishment  not  eztendinff 
to  life  or  limb,  as  the  court  before  whom  such  per- 
son shall  be  convicted  of  said  escapes  shall,  in  the 
exercise  of  a  sound  discretion,  adjudge  and  direct 
Ck>m.  V.  Ryan,  2  Va.  Cas.  487. 

111.  RBSPON3iBlUTY  OP  SHBRIFP. 

A.  CRIMINAL  RESPONSIBILITY.— The  sheriff 
in  Virginia  is  ex  officio  jailor  of  bis  county,  but  may 
devolve  the  duties  of  jailor  on  a  deputy,  and  will 
not  be  criminally  liable  for  a  nefirlig-ent  escape  per- 
mitted by  him.  If,  however,  a  prisoner  is  permitted 
to  ffo  at  larffe  with  the  knowledge  and  approval  of 
the  sheriff,  and  by  his  discretion  and  authority,  and 
while  so  at  larsre  the  prisoner  escapes,  the  sheriff 
is  himself  criminally  liable  for  the  escape.  Watts 
V.  Com..  99  Va.  872,  39  S.  E.  Rep.  700. 

B.  WHAT  SHERIFF'S  RETURN  MUST  SHOW.— 
A  return  by  the  sheriff  tbat  a  debtor  taken  in  exe- 
cution had  escaped  without  his  consent  or  neffll- 
ffence  without  adding  that  he  had  made  immediate 
pursuit  of  the  prisoner  or  that  the  prisoner  could 
not  be  retaken  is  not  sufllcient  to  protect  the  sheriff: 
to  add  tbe  latter  is  as  much  a  matter  of  defense 
virhich  the  sheriff  is  bound  to  show  as  that  the 
escape  was  made  without  any  ne^liffence  on  his 
part.    Stone  v.  Wilson,  10  Qratt  S^. 

C.  DEFENSES. 

1.  DBPEN8X8  HSIiD  INSUFPICIENT. 

a.  So  Jail  or  an  Insufficient  On*.— Neither  the  fact 
that  there  was  no  jail  provided  nor  that  the  one 
provided  was  insufficient  is  a  srood  excuse  for  the 
sheriff's  allowingr  the  prisoner  to  escape.  Stone  v. 
Wilson.  10  Qratt  529;  Parsons  v.  Lee,  Jeff.  49. 

6.  Recapture  after  Suit  5rMwA<.— Recapture  Is  not 
a  ffood  defense  to  an  action  of  escape  brought 
against  the  sheriff,  if  the  recapture  was  made  after 
the  action  was  brougrht  even  though  before  Issue 
was  joined.    Parsons  v.  Lee,  Jeff.  49. 

c.  Ineolvenev  of  Prisoner.— It  is  no  defense  to  an 
action  of  escape  brought  asrainst  the  sheriff,  that  he, 
knowing  of  the  insolvency  of  the  prisoner,  asked 
the  plaintiff,  who  had  a  Judgment  asralnst  him. 
security  for  the  prison  fees  and  that  they  were  re- 
fused, it  was  still  his  duty  to  hold  him  twenty  days 
and  for  releasing  him  before  that  time  he  was  liable 
in  the  action  brousrht  asrainst  him.  Webb  v.  EUi- 
ffood.  Jeff.  59. 

2.  DSPKN8E8  HBLD  SUFFICnSNT. 

'O.  Prisoner  Released  under  Insolvent- Debtor  Act.— A 
sheriff,  who  has  released  a  debtor,  taken  in  custody 
upon  a  CO.  sa.,  by  authority  of  a  warrant  of  dis- 
charge from  a  magistrate  under  the  act  for  the 
relief  of  insolvent  debtors,  is  not  liable  to  the  judir- 


ment  creditor  in  an  action  of  debt  for  an  escape, 
althouffh  it  is  shown  that  the  notice  by  the  debtor 
to  the  creditor,  of  his  intention  to  apply  for  the 
benefit  of  the  act,  was  insufficient.  Price  v.  Holland. 
1  Pat.  A  H.  289. 

ft.  Prison'Bounds  Bond  7Vi**f».— Where  a  sheriff 
has  taken  a  prison-bounds  bond  from  a  debtor  he 
has  no  authority  to  authorize  or  prevent  an  escape 
and  therefore  he  cannot  be  held  liable  for  the  debt- 
or's escape.  Meredith  v.  Duval,  1  Muuf.  80:  Van- 
meter  V.  Giles,  1  Rob.  828;  Lyle  v.  Stephenson,  6  Call 
64:  McGuire  v.  Pierce,  9  Gratt  187.  See  further, 
on  subject  of  prison-bounds  bond,  monofrraphic 
note  on  "Official  Bonds"  appended  to  Sangster  v. 
Com..  17  Gratt  124. 

D.  DAMAGES.— Although  in  an  action  against  a 
sheriff  and  his  surety  upon  the  official  bond  of  the 
sheriff  the  recovery  can  only  be  of  such  damages 
as  the  relator  may  have  sustained  by  reason  of  the 
breach  of  the  condition  of  the  bond,  yet  these  dam- 
ages are  not  necessarily  equal  to  the  amount  of 
the  debt    Perkins  v.  Giles.  9  Leigh  897. 

E.  VERDICT  OF  JURY. 

Oeneral  Rule.— When  an  action  of  escape  is  brought 
against  the  sheriff  it  is  not  sufficient  for  the  jury 
to  bring  in  a  general  verdict  of  guilty  but  they 
must  expressly  find  that  such  debtor  escaped  with 
the  consent  or  through  the  negligence  of  such  sher- 
iff or  officer:  or  that  such  prisoner  might  have  been 
retaken  and  that  the  sheriff  or  his  officers  neglected 
to  make  immediate  pursuit  Johnson  v.  Macon, 
IWash.  5:  Johnston  v.  Macon.  4  Call  870:  Vanmeter 
V.  Giles,  1  Rob.  828:  Hooe  v.  Tebbs,  1  Munf.  501. 

An  BzceptloB.— But  see  Burley  v.  Griffith.  8  Leigh 
442,  which  holds  that  this  rule  applies  only  to 
debtors  confined  under  execution.  And  that  where 
an  action  on  a  case  is  brought  by  the  owner  of  a 
slave  committed  to  jail  for  safe-keeping  under 
section  4  of  the  Act  passed  Feb.  25,  1829.  against  the 
sheriff  for  suffering  the  slave  to  escape,  the  verdict 
for  the  plaintiff  need  not  have  been  expressly  that 
the  slave  escaped  with  the  consent  or  through  the 
negligence  of  the  defendant 

P.  EVIDENCE. 

1.  Burden  op  Proop.— Where  an  action  of  escape  is 
brought  against  the  sheriff,  the  burden  of  proof  is 
on  the  plaintiff  to  prove  the  escape;  on  the  defend- 
ant to  prove  that  there  was  no  consent  or  negli- 
gence on  his  part  and  that  due  means  were  used 
to  retake  the  prisoner.  Stone  v.  Wilson,  10  Gratt 
529:  Johnston  v.  Macon,  1  Wash.  4;  Johnson  v. 
Macon,  4  Call  867. 

2.  Succeeding  Shbripp  Disqualipied.— In  an 
action  brought  against  the  sheriff  for  escape,  the 
succeeding  sheriff  is  not  a  proper  witness  to  prove 
that  the  prisoner  was  not  turned  over  to  him,  as  it 
goes  to  exonerate  himself.  Johnston  v.  Macon,  4 
Call  887. 

IV.  RESPONSIBILITY  OP  JAILOR. 

An  Indictment  against  a  jailor,  for  permitting  a 
prisoner  in  his  custody  to  have  an  instrument  in 
his  room  with  which  he  might  break  jail  and 
escape,  and  for  failing  zaretully  to  examine  at 
short  intervals  the  condition  of  the  jail,  and  what 
the  prisoner  was  engaged  at  in  said  jail,  in  conse- 
quence of  which  the  prisoner  escaped,  does  not 
state  an  indictable  offence,  although  if  this  were 
an  indictment  against  the  defendant  as  jailor,  for 
negligently  permitting  a  prisoner  committed  to  his 
custody  to  escape,  there  could  be  no  doubt  but  it 
would  be  good;  as  it  is  well  settled  that  such  an 
indictment  can  be  sustained.  Com.  v.  Connell,  8 
Gratt  587. 

V.  PENALTY  IN  APPELLATE  COURT. 

Escape  While  Appeal  Pending.— Where  a  prisoner 


483 


2  MUNF. 


VisGiNiA  Rbforts,  Annotated. 


834 


■convicted  of  felony  obtains  a  writ  of  error  and 
then  escapes  from  Jail  and  is  still  at  lar^e.  the 
api>ellate  court  will  order  that  the  writ  of  error  be 
dismissed  by  a  certain  day  unless  it  shall  be  made 
to  appear  to  the  court  before  that  day.  that  the 
plaintiff  in  error  is  in  custody  of  the  proper 
officer  of  the  law.  State  of  W.  Va.  v.  Ck>nners,  20 
W.  Va.  1:  State  of  W.  Va.  v.  Sites,  20  W.  Va.  18; 
Sherman  v.  Ck)m.,  14  Gratt.  877;  Leftwich  y.  Com., 
90  Qratt.  716.  And  see  FrankUn  v.  Peers.  96  Va.  tttt. 
29  S.  E.  Rep.  821.  approTinjr  Sherman  v.  Com.  and 
Leftwich  V.  Ck>m..  tupra. 

No  Neeesslty  lor  Notlce.-The  appellate  court  may 
make  such  order  of  dismissal  upon  motion  based 
on  affldavitB  without  preyious  notice  of  the  grounds 
of  such  motion  to  the  plaintiff  in  error  or  to  his 
counseL    State  y.  Sites,  80  W.  Va.  18. 

Part  of  Ontor  DUatlssed.— And  on  such  escape 
tinder  the  circumstances  mentionea  above,  the 
appellate  court  will  discharge  so  much  of  the 
order  awarding  the  writ  of  error  as  directed  it 
to  operate  as  a  supersedeas  to  the  judirment. 
Sherman  v.  C5om..  14  Gratt  677. 

Notice  of  Escape  Brouffht  to  Court  Too  Late.— But 
see  Leftwich  v.  Com..  20  Gratt.  716,  which  thouirh 
approving  the  general  rule  says  that  after  it  has 
heard  and  reversed  a  case  without  having  been 
informed  of  the  escape  of  the  prisoner,  the  court 
will  not  set  the  reversal  aside. 

VI.  RBneoies. 

A.  IN  GENERAL. 

RIffht  of  election.— When  there  has  been  either  a 
tortious  escape  or  a  voluntary  discharffe  of  a 
debtor  by  the  sheriff,  the  creditor  has  the  risrht  of 
election  either  to  procure  an  escape  warrant  from 
a  Justice  of  the  peace  for  the  purpose  of  retaking 
the  fugitive,  or  to  bring  an  action  of  debt  against 
the  sheriff  for  the  escape.  Fawkes  v.  Davison,  8 
Leigh  654;  Carthrae  v.  Clarke.  6  Leigh  268:  Wind- 
rum  V.  Parker,  2  Leigh  861. 

At  Common  Law.— And  see  Stuart  v.  Hamilton,  8 
Leigh  606,  which  says  that  upon  the  escape  of  a 
.debtor,  the  creditor  had  at  common  law,  and 
independent  of  the  statute  of  Will.  8,  a  right  to 
proceed  against  the  sheriff,  or  to  retake  the  defend- 
ant or  to  bring  an  action  of  debt  or  scire  facias 
upon  the  Judgment,  and  thereupon  <have  any 
execution  whatever. 

B.  EFFECT  OF  VOLUNTARY  RETURN  ON 
REMEDIES.— When  the  debtor  voluntarily  returns 
without  any  escape  warrants  being  sued  out,  there 
is  no  necessity  for  the  debtor  to  make  his  election, 
as.  by  the  voluntary  return,  the  debtor  is  consid- 
ered as  held  under  original  process,  and  the  cred- 
itor can  still  hold  him  or  bring  an  action  of  escape 
^.gainst  the  sheriff.  There  is  no  reason  for  presum- 
ing that  the  creditor  elected  to  pursue  his  remedy 
against  the  sheriff  and  not  to  hold  his  right  to  keep 
the  debtor  in  prison  because  he  did  not  take  any 
action  to  imprison  the  debtor,  as  the  debtor 
already  having  voluntarily  returned  to  prison 
there  is  no  other  step  which  the  creditor  could  take. 
Carthrae  v.  Clarke,  5  Leigh  268. 

C.  ELEGIT  AFTER  DEBTOR'S  ESCAPE. -If  a 
debtor  charged  in  execution  escape,  the  creditor 
may  sue  out  a  scire  facias  to  have  a  new  execution; 
and  after  Judgment  on  such  scire  facias,  an  elegit 
may  issue  to  have  delivered  to  the  creditor  a  moiety 
of  all  the  lands  whereof  the  debtor  was  seized  at 
the  date  of  the  original  Judgment  or  at  any  time 
afterwards.    Stuart,  etc..  v.  Hamilton.  8  Leigh  508. 

D.  MOTION  AGAINST  SHE  RIFF. -Under  the 
Act.  1  Rev.  Code  of  1810.  ch.  134.  $  48.  p.  542,  a  motion 
may  be  maintained  against  a  sheriff  for  an  escape. 
1st.  Where  the  return  on  the  execution  states  that 


the  officer  has  taken  the  body  of  the  debtor  and  has 
it  ready  to  satisfy  the  execution,  and  the  plaintiff 
can  show  the  escape  aliunde.  2d.  When  the  return 
shows  such  a  state  of  facts  as  would  entitle  the 
plaintiff  to  a  verdict  in  an  action  of  debt  for  an 
escape.    Stone  v.  Wilson.  10  Gratt.  620. 

E.  NECESSITY  FOR  SEPARATE  SUIT  AGAINST 
SHERIFF.— A  Judgment  cannot  be  entered  againat 
the  defendant  and  sheriff,  upon  his  return  that  the 
writ  was  executed,  and  the  defendant  escaped: 
the  proper  remedy  against  the  sheriff  for  an  escape, 
being  by  a  separate  suit    Waugh  v.  Carter.  2  Mnnf . 
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I.  5tatttte— Reformation    of  Court  Practlco— Appllce- 

tlon.— The  1st  section  of  the  act  "to  reform  the 
practice  of  the  district,  county,  and  corporation 
courts."  which  took  effect  the  1st  of  April,  1805, 
applies  to  suits  instituted  after  that  day,  though 
unon  writings  of  a  previous  date. 

a.  dame— Samo-Intorost.*— Under  that  act,  the  clerk 
is  to  issue  execution  for  interest,  though  not  men- 
tioned in  the  writing,  and  not  demanded  by  the 
declaration. 

a.  Appearance  Bail— Jodgmeatt— When  the  appear- 
ance bail  having  been  admitted  to  defend  the  suit, 
afterwards  waives  his  plea,  judgment  is  to  be 
entered  against  the  principal,  as  well  as  the  ball. 

This  was  an  action  of  debt,  in  the  county 
court  of  Hardy,  on  a  joint  single  bill,  dated 
the  27th  of  February,  1802,  from  Alexander 
Wallace,  George  Harness  (3d)  and  Jacob 
Fisher,  to  Evan  Payn,  (who  assigned  it  to 
James  Baker,)  for  the  sum  of  one  hundred 
pounds,  payable  on  or  before  the  15th  day  of 
September,  1805  ;  saying  nothing  of  interest. 
The  declaration  was  in  the  usual  form,  for 
the  debt,  and  fifty  dollars  damages,  without 
mentioning  interest.  The  writ  was  issued 
in  May,  1806,  and  executed  on  Wallace  and 
Harness ;  Fisher  not  being  found.  A  com- 
mon order  was  entered  and  confirmed 
against  them  and  George  Harness,  jun.  their 
appearance  bail,  for  the  sum  of  one  hundred 
pounds,  with  legal  interest  from  the  15th  day 
of  September,  1805.  In  August,  1806,  on  the 
motion  of  the  bail,  this  office  judgment  was 
set  aside,  and  he  pleaded  payment.(l)  In 
the  June  preceding,  an  alias  capias  was  is- 
sued against  Fisher,  and  returned  to  August 
term  executed.  At  September  and  October 
rules,  a  common  order  was  entered  and  con- 


*Jttdgineiit— Interest— In  an  action  on  a  writing 
for  the  payment  of  money,  no  objection  will  He  to 
the  Judgment  on  the  ground  that  it  includes  inter- 
est though  none  is  demanded  in  the  declaration: 
since,  if  the  Judgment  is  rightly  entered,  the  clerk, 
under  Act  of  1804.  ch.  8,  will  include  interest  also  in 
the  execution,  which  will  produce  the  same  result. 
Metcalfe  v.  Battaile.  Glim.  193.  citing  the  princi- 
pal case. 

See  generally,  monographic  fM>^«  on  "Judgments** 
appended  to  Smith  v.  Charlton,  7  Oratt  486:  mono- 
graphic note  on  "Interest"  appended  to  Fred  v. 
Dixon,  27  Gratt  641. 

tAppearance  Ball— Jadgment.— Where  the  defend- 
ant to  a  suit  has  not  pleaded,  but  his  appearance 
bail  has  a  judgment  stating,  "that  the  attorney  for 
the  defendant  withdraws  his  plea,  etc.,  and  there- 
fore that  the  plaintiff  recover  against  the  defend- 
ant,** must  be  understood  as  a  judgment  against 
the  bail  only  (without  Including  the  principal),  and 
is  therefore  erroneous.  Lee  y.  Carter,  8  Munf.  181. 
citingprincipalcase  in  note. 

If  an  office  judgment  be  set  aside  and  the  suit  de- 
fended by  the  appearance  bail,  and  he  afterwards 
waives  his  plea,  judgment  is  to  be  entered  against 
the  defendant  as  well  as  the  bail.  Vanmeter  v. 
Fulklmore.  1  Hen.  &  M.  829. 

See  further,  monographic  note  on  "Judgments** 
appended  to  Smith  v.  Charlton,  7  Gratt.  426. 

(1)  See  Rev.  Code,  v.  1,  c.  07,  s.  20,  p.  87.  and  c.  66.  s. 
28,  p.  78. 


484 


2  MUNF. 


BUCKNER  AND  WiFB  V,  Bl^AIR,  £)z'OR. 


836-836 


firmed  against  him.  In  November,  be  gave 
special  bail,  and  pleaded  payment,  bnt  after- 
wards, together  with  the  bail,  waived  his  plea, 
and  acknowledged  the  plaintiff's  action  for 
the  debt,  with  interest  and  costs.  Judgment 
was  accordingly  entered  against  all  the  de- 
fendants, and  Adam  Harness,  jun.  the  bail ; 
which  judgment  was  afl5rmed  by  the  district 
court ;  whereupon  the  defendants  again  ap- 
pealed. 

Wirt,  for  the  appellants.  Interest  was  im- 
properly allowed  on  the  debt ;  not  being 
demanded  in  the  declaration. (a)  The  con- 
fession of  judgment  could  not  release 
335  *this  error,  because  the  bail  for  ap- 
pearance could  not  bind  his  principals 
by  his  confession,  further  than  the  amount 
demanded  by  the  plaintiff;  and  Fisher's 
separate  confession  could  not  authorise  a 
judgment  at  all,  the  bond  being  joint. 

Munford,  for  the  appellee,  relied  upon 
the  1st  section  of  the  act  "to  reform  the 
practice  of  the  district,  county,  and  corpora- 
tion courts,"  passed  January  29th,  18a5,(b) 
as  authorizing  the  judgment  for  interest, 
though  not  demanded.  The  process  being 
served  at  different  times,  it  was  necessary 
to  enter  separate  office  judgments,  though 
the  bond  was  joint ;  according  to  the  practice 
recognised  in  Moss  v.  Moss's  Administrator, 
4  H.  &  M.  293,  and  Fisher's  confession  was 
binding  on  himself,  if  not  on  his  co-obligors. 

Wirt,  in  reply.  The  act  of  1805  cannot 
apply  to  this  case ;  the  date  of  the  bond 
being  in  1802. 

If  Fisher's  confession  authorized  a  judg- 
ment against  him,  it  did  not  against  the 
other  defendants. 

Monday,  September  23d.  JUDGE 
BROOKE  pronounced  the  following  opinion 
of  the  court : 

"The  bail  having  waived  his  plea,  and 
confessed  the  judgment,  the  court  considers 
the  office  judgment  as  having  the  same 
effect  against  the  other  defendants  as  if  it 
had  never  been  suspended ;  and,  though  it 
would  have  been  irregular,  according  to  the 
decision  of  Brooke  v.  Gordon  in  this  court, 
it  being  for  a  greater  amount  than  the 
demand  in  the  declaration,  yet,  under  the  op- 
eration of  the  act  of  1805,  to  regulate  the 
practice  of  the  district,  county,  and  corpora- 
tion courts,  (by  the  first  section  of  which 
act  the  clerk  is  authorized  to  issue  an  execu- 
tion for  interest  as  well  as  principal,)  no 
injury  is  done  the  defendants ;  because  if 
the  office  judgment  in  this  case  had  been  for 
no  more  than  the  principal  sum  de- 
336  manded  *in  the  declaration,  and  had 
not  been  set  aside,  the  clerk  would 
have  included  the  interest  in  the  execution. 
The  judgment,  therefore,  is  affirmed." 


Norris  v.  Tomlin  and  Gray.* 

Monday.  June  24Ui.  1811. 

AppeaUt— Reversed    Judgment    ef   Coonty    Court— 

Wlien,  upon  the  reversal  of  a  coanty  court  jadff- 

(a)  Hubbard  y.  Blow  and  Barksdale.  1  Wash.  70; 
Brooke  v.  Gordon,  %  Call.  212. 

Cb)  Rev.  Code,  v.  2,  p.  82. 

na  Janey  ▼.  Blake.  8  L.eiffh  91,  it  Is  said  that  the 
case  of  Norris  v.  TomUn.  2  Munf.  88A,  is  badly  reported, 
and  is  no  aathority  for  the  doctrine  laid  down 
tliereln. 

tAppesls.— See  monographic  note  on  Appeal  and 
XSrror"  appended  to  Hill  y.  Salem,  etc.,  Turnpike 
Oo..  1  Rob.  968. 


ment,  a  cause  has  been  retained  in  the  district 
court,  by  consent:  if.  at  a  subsequent  term,  the 
order  for  retaininff  the  cause  be  set  aside,  an  ap- 
peal cannot  then  be  taken,  to  the  court  of  appeals, 
even  by  consent  of  parties,  bnt  the  cause  should 
be  sent  back  to  the  county  court  for  farther  pro> 
ceedinffs. 

In  this  case  a  judgment  of  the  county 
court  of  Fauquier,  in  an  action  of  ejectment, 
was  reversed  by  the  district  court  of  Hay- 
market.  The  parties  consented  .  that  the 
cause  should  be  retained  in  the  district 
court  for  a  new  trial  to  be  had  therein  ;  and, 
after  various  proceedings  in  that  court, 
again  consented  that  the  former  order  for 
retaining  the  suit  for  trial  be  set  aside ; 
and  Norris  prayed  an  appeal  to  the  court  of 
appeals,  which,  by  the  like  consent,  was 
granted. 

This  court  (''deeming  it  unnecessary  to 
say  any  thing  in  relation  to  the  judgment 
of  the  district  court,  because  it  did  not  ap- 
pear that  there  was  any  appeal  from  that 
judgment")  was  of  opinion  that,  when  the 
order  retaining  the  cause  in  that  court  was 
set  aside,  it  ought  to  have  been  sent  back 
to  the  county  court  for  farther  proceedings 
to  be  had  therein  ;  and  therefore  dismissed 
the  appeal,  as  having  been  improvidently 
allowed.  

Buckner  and  Wife  v.  Blair,  Surviving  Exec- 
utor of  Mitchell. 

Wednesday,  June  28th,  1811.  * 

I.  Debt—By  Sarvlviaff  Bzectttor— Declaration— Neces. 
sery  Alleiratlons.*— In  an  action  by  asuryivinff  exec- 
utor for  a  debt  due  to  the  testator  in  his  lifetime, 
if  the  declaration  charge  that  the  debt  was  not 
paid  to  the  plaintiff,  without  charsrlnflr,  also,  that 
it  was  not  paid  to  the  testator,  nor  to  either  of  the 
co-executors,  the  defect  is  fatal,  and  not  cured  by 
verdict  (1) 

a.  Court  of  Appeals— Practice— Revivor.— Process  of 
revivor  is  not  necessary  in  the  court  of  appeals.  If 
the  appellee  died  between  verdict  and  judgment. 

The  appellee,  as  surviving  executor  of 
Henry  Mitchell,  obtained  a  judgment  in 
the    district     court    of     Fredericksburgh, 


-»DeM— By  5arylvliis  Bxecotor— Declaration— Neces- 
sary AUesations.- A  Ions:  train  of  Vlrsrlnla  Decisions 
has  settled  beyond  controversy  that  in  this  state 
and  In  West  Virfirlnia.  in  an  action  for  the  recovery 
of  a  debt  whether  it  be  assumpsit  or  debt,  the  plain- 
tiff in  his  declaration  must  not  only  allege  the 
nonpayment  of  his  debt  but  this  allegation  of  non- 
payment must  be  general  and  not  confined  to  the 
time-when  it  became  due.  and  must  therefore  be 
extended  to  every  person  who  had  a  riffht  to  receive 
the  payment  either  at  the  time  it  fell  due  or  at  any 
subsequent  time.  Thus  if  the  action  is  brou^rht  by 
a  surviving  executor  for  a  debt  due  from  the  tes- 
tator, the  declaration  must  aver  nonpayment  to  the 
testator  or  to  the  deceased  executor  or  to  the  sur- 
viving executor.  Douglass  v.  Central  Land  Co.,  18 
W.  Va.  611,  citinff  the  principal  case. 

So,  in  Nicholson  v.  Dixon.  6  Munf.  198.  the  court, 
basins'  its  decision  partieularlv  on  the  authority  of 
the  principal  case,  held,  that,  in  debt  on  a  bond.  In 
behalf  of  the  survivor  of  two  Joint  assignees,  a  dec- 
laration, charfflnff  that  the  defendant  has  not  paid 
the  debt  to  the  obllffee,  or  to  the  plaintiff,  without 
averrlnff.  also,  that  he  did  not  pay  It  to  the  other 
assignee  In  his  lifetime.  Is  bad  on  sreneral  demurrer. 
To  the  same  effect,  the  principal  case  Is  cited  in 
Mitchell  V.  Thompson,  2  Pat  &  H.  429. 

As  to  the  necessary  allegations  of  the  declaration 
in  an  action  of  debt  on  an  assigned  bond,  see  foot" 
note  to  Braxton  v.  Lipscomb,  2  Munf.  282. 

To  the  point  that.  In  an  action  to  recover  a  debt, 
whether  debt  or  assumpsit,  nonpayment  of  the 
debt  demanded  must  be  averred,  the  principal  case 
Is  also  cited  In  Fisher  v.  City  of  Charleston.  17  W. 
Va.  616;  Reynolds  v.  Hurst,  18  W.  Va.  651;  foot-note  to 
Strange  v.  Floyd,  9  Oratt  474,  quoting  from  Rey- 
nolds V.  Hurst,  18  W.  Va.  651.  See  also,  monographic 
note  on  "Debt.  The  Action  of"  appended  to  Davis  v. 
Mead.  ISGratt  118. 

(1)  Note.  See  Braxton's  Administratrix  v.  Llpi» 
comb,  ante. 
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337  *ag^ainst  the  appellants,  for  a  debt 
charged  as  due  to  the  testator  in  his 
lifetime. 

*'This  Court  (not  deciding  upon  certain 
<questions  made  by  bills  of  exceptions)  was 
of  opinion  that  the  declaration  was  defective 
in  this,  that  it  was  not  averred  that  the 
debt  in  the  declaration  mentioned  was  not 
paid  to  the  testator  of  the  plaintiff,  or  to 
either  of  his  co-executors,  but  only  that  the 
same  was  not  paid  to  the  plaintiff.'*  The 
judgment  was  therefore  reversed,  and  it  was 
considered  that  the  appellee  take  nothing,  Ac. 

Blair  being  dead,  a  question  was  raised 
whether  there  should  not  be  process  of  re- 
vivor ;  but,  as  he  died  between  the  verdict 
and  judgment,  and  no  alteration  in  the  parties 
had  taken  place  since  the  appeal,  the  court 
considered  process  of  revivor  unnecessary. 


Drummond's  Administrators    v.   Richards. 

Tuesday,  June  SStli,  1811. 

Covensnt*— Proviso  in  MortffSffe  Deed.— An  action  of 
covenant  does  not  lie  upon  the  proviso  in  a  mort^ 
ffa^e  deed  that  upon  payment  of  a  certain  sum  of 
money  the  deed  shall  be  void;  there  being  no 
express  covenant  for  payment  of  the  money. 

The  appellants  instituted  an  action  of  cov- 
enant, in  the  county  court  of  Spottsylvania, 
against  William  S.  Stone  and  Thomas 
Richards.  They  declared  upon  the  proviso 
in  a  mortgage  deed,  that  "if  the  defendants 
should  pay  certain  sums  of  money,  at  certain 
times  therein  mentioned,  then  the  said  deed 
should  be  void,"  &c.  and  also  on  an  express 
covenant,  that  the  mortgagee  might  re- 
enter and  quietly  enjoy  the  premises  in  case 
of  failure  of  payment.  The  breach  laid  was 
non-payment  of  the  money,  and  not  permit- 
ting the  re-entry  and  quiet  enjoyment. 

At  June  term,  1805,  office  judgment  was 
confirmed,  and  writ  of  inquiry  awarded.  At 
November  term  the  pleas  of  "conditions 
performed,*'  and  "conditions  not  broken," 
were  filed.  The  jury  found  a  verdict  for  the 
defendant,  William  S.  Stone  ;  he  being 
338  a  certificated  bankrupt.  *They  found 
for  the  plaintiff,  against  the  other  de- 
fendant, part  of  the  sums  of  money  specified 
in  the  declaration  ;  that  part  was  not  yet  due, 
and  another  part  had  been  paid ;  and,  as  to 
the  other  convenants,  they  found  for  the 
defendant.  Upon  this  verdict  judgment  was 
entered  against  the  defendant,  for  850  dollars, 
the  principal  sum  due,  with  interest  from 
the  1st  day  of  December,  1804,  till  payment, 
and  costs. 

A  bill  of  exceptions  shows  that,  before  the 
defendants  filed  the  two  pleas,  they  offered, 
at  August  court,  1805,  eight  formal  pleas, 
covering,  in  various  shapes,  the  same  matter 
that  the  two  pleas  contained  ;  which  eight 
pleas  the  court  rejected.  There  was  an  ap- 
peal to  the  district  court,  where  the  judgment 
was  reversed,  and  the  suit  dismissed  with 
costs.  The  plaintiffs  then  appealed  to  this 
court. 

Botts,  for  the  appellants,  insisted  that  the 
action  of  covenant  might  well  be  maintained 


•Covenant— Trust  Deeds.— A  demurrer  lies  to  an 
action  of  covenant  on  trust  deed  executed  merely 
as  collateral  security  for  payment  of  promissory 
note.    Wolf  V.  Violett,  78  Va,  57,  62,  citing  principal 

See  further,  monographic  note  on  "Covenant,  The 
Action  of"  appended  to  Lee  v.  Cooke,  I  Wash.  800. 
The  principal  case  is  also  cited  in  Moss  v.  Green,  10 
Leisrh  274. 


on  the  proviso,  even  standing  alone ;  but 
certainly,  when  connected  with  other  parts 
of  the  deed  showing  an  implied  covenant  to 
pay  ;  that  no  particular  form  of  words  is  nec- 
essary to  constitute  a  covenant :  so  debt 
lies  on  a  instrument  acknowledging  the  de- 
fendant indebted  to  the  plaintiff,  without 
any  express  engagement  to  pay.(a) 

Williams,  contra,  maintained  that  no 
breach  of  covenant  can  be  assigned  upon  a 
proviso;  there  being  no  express  covenant 
that  the  money  shall  be  paid  ;  and  relied  on. 
Suffield  V.  Baskervill,  2  Mod.  36,  and  Briscoe 
V.  King,  Cro.  Jac.  281. 

Wednesday,  September  25th.  JUDGK 
ROANE  reported  the  opinion  of  the  court. 

'*This  court  (not  deciding  whether  the 
judgment  of  the  county  court  was  erroneous^ 
in  refusing  leave  to  the  appellee's  counsel 
to  file  the  eight  pleas,  mentioned  in 
339  *the  bill  of  exceptions,  on  setting- 
aside  the  office  judgment)  is  of  opinion 
that  the  judgment  of  the  district  court,  re- 
versing that  of  the  county  court,  and  render- 
ing judgment  for  the  appellee,  is  correct  ; 
so  much  of  the  declaration  in  the  cause  as 
charges  the  non-payment  of  the  several  sums 
of  money  therein  mentioned  being  insuffi- 
cient, in  point  of  law  to  sustain  an  action  ; 
and  the  issue  joined,  on  the  other  part 
thereof,  being  found  in  the  appellee's  favor. 
The  judgment  of  the  district  court  is, 
therefore,   on  this  ground,  affirmed." 


Winchester  and  Others  v.  the  President  and 
Directors  of  the  Bank  of  Aiexandria. 

W^ednesday.  June  26tli.  1811. 

I.  Jttdsnieat  by  Defanlt*— Writ  Unretttmed.—A  judg- 
ment by  default  cannot  be  entered,  when  the  writ 
has  not  been  returned. 

a.  SUtote-Bstabilshmeiit    of    Bank— Constnactloa.— 

The  true  construction  of  the  90th  section  of  the 
act  "for  establlshiuff  a  bank  In  the  town  of  Alex- 
andria'* is,  that  the  power  of  ffrantiuflr  appeals, 
writs  of  error,  or  supersedeas  is  taken  away  from 
the  appellate  court,  in  relation  only  to  judgments 
rendered  pursuant  to  that  act,  and  upon  writs  of 
capias  ad  respondendum  executed  accordinar  to 
the  directions  thereof. 

See.  also,  as  to  the  rlffht  of  appeal  to  the  su- 
preme court  of  the  United  States,  from  judg- 
ments of  the  circuit  court  of  the  district  of 
Columbia,  in  favor  of  the  bank  of  Alexandria.  4 
Cranch,  384-308,  Youngr  v.  The  Bank  of  Alex- 
andria. 

Upon  a  V7rit  of  supersedeas  awarded  by  a 
judge  of  this  court  to  an  order  of  the  Fredcr- 
icksburgh  district  court. 

The  plaintiffs  in  error  presented  a  petition 
to  the  district  court,  praying  a  writ  of  superse- 
deas to  a  judgment  of  the  couiity  court  of 
Spottsylvania,  recovered  against  them  by  the 
president  and  directors  of  the  bank  of  Alex- 
andria, as  assignees  of  Ricketts  &  Newton. 
The  judgment  was  obtained  on  the  8th  of 
April,  1807,  against  the  drawers  of  a  note, 
expressed  on  the  face  thereof  to  be  negotiable 
at  the  said  bank ;  the  declaration  being  filed 
and  a  jury  empanelled,  without  any  appear- 
ance, or  opposition  on  the  part  of  the  de- 
fendants ;  and  the  clerk  certified  that  the 
writ  was  not  returned  by  the  sheriff  at  the 
time  the  judgment  was  rendered.  The  dis- 
trict court  overruled  the  petition,  being  of 


(a)  2  Bac.  Abr.  (a will,  cd.)  65.  tit.  Cdvenant.  let^ 
ter  (B.) 

Madffmentby  Default.— See  monofirraphic  noitf  on 
"Judgments**  appended  to  Smith  y.  Charlton,  7 
Gratt.  425. 
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opinion  that,  under  the  act  incorporating  the 
bank  of  Alexandria,  an  appeal,  writ 
340  *of  error,  or  supersedeas,  will  not  lie, 
in  any  case,  where  a  suit  is  brought  by 
the  said  bank  against  the  drawer  of  a  note 
expressed  to  be  negotiable  at  the  said  bank. 

Williams,  for  the  plaintiffs  in  error. 

Botts,  for  the  defendants. 

Saturday,  October  26th,  JUDGE  ROANE 
prononnccMl  the  following  opinion  of  this 
court: 

'* Without  considering,  or  deciding  upon, 
the  other  questions  made  in  this  cause,  the 
court  is  of  opinion  that,  under  the  true  con- 
struction of  the  twentieth  section  of  the  act 
for  establishing  a  bank  in  the  town  of  Alex- 
andria, (a)  the  power  of  granting  appeals, 
writs  of  error,  or  supersedeas,  is  taken  away 
from  the  appellate  court  in  relation  only  to 
judgments  rendered  pursuant  to  the  act  afore- 
said, and  upon  writs  of  capias  ad  responden- 
dum executed  according  to  the  directions  of 
the  act ;  and,  as  it  does  not  appear  of  record, 
in  this  case,  either  that  any  writ  issued,  or 
was  served  upon  the  plaintiffs,  or  either  of 
them,  prior  to  the  rendition  of  the  judgment 
in  question,  the  order  of  the  district  court  is 
erroneous,  because,  as  is  aforesaid,  the  cor- 
recting power  of  the  district  court  was  not 
prohibited  by  the  act  aforesaid,  in  relation 
to  the  case  presented  to  that  court  by  the  pe- 
tition for  the  supersedeas ;  therefore  it  is 
considered  that  the  order  aforesaid  of  the 
district  court  be  reversed  and  annulled,  with 
costs,  and  this  court,  proceeding  to  make  such 
order  as  the  said  district  court  ought  to  have 
made,  doth  order  that  a  writ  of  supersedeas 
issue  to  the  judgment  aforesaid  of  the  said 
county  court,  upon  the  plaintiff's  entering 
into  bond  with  sufficient  security  in  such 
penalty  as  the  superior  court  of  law  of  the 
county  of  Spottaylvania  shall  direct." 
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*Dunton  v.  Robins. 

Thursday,  SepL  lOth.  1811. 


Bxacators— Afypeals  by— Security.  *— Rule  as  to  bond 
and  security  for  prosecutinsr  appeals,  where  the 
decree  is  partly  affalnst  an  executor,  as  such,  and 
partly  agrainst  him  In  his  own  right 
See  Sadler's  Executors,  &c.  v.  Green,  1  H.  &  Si. 
98. 

The  president  reported  the  opinion  of  the 
court    that,    the    decree    being,     in    part. 


(a)  Sessions  acts  of  1792,  p.  105. 

•Executors— Appeal— When  Security  Required.— The 

Question  as  to  when  an  executor,  appealing  from  a 
Judgment  or  decree.  Is  required  to  irive  security  for 
the  prosecution  of  the  appeal,  has  been  discussed  at 
some  leuffth  in  notes  in  this  series  of  reports  and 
tbe  rule  dedaced  that,  where  the  object  of  the  ap- 
peal is  to  assert  the  rights  or  protect  the  interests 
of  the  estate  which  the  executor  represents,  no 
"bond  or  security  is  required:  but,  on  the  other 
liand.  where  the  Judcrment  or  decree  appealed  from 
is  ag-ainst  the  executor  personally,  and  does  not 
affect  in  any  way  the  estate  of  the  decedent,  he 
should  be  required  to  give  bond  and  security  as 
.any  other  individual,  before  he  can  appeal.  No 
2ippeal  bond  is  required  In  the  first  case  above  men- 
tioned because  the  official  bond,  already  executed, 
^wiU  bind  the  personal  representative  and  his  sure- 
-ties  to  pay  the  amount  of  the  judgment  or  decree 
in  case  of  affirmance,  provided  there  be  asseU  of 
rbe  estate:  and  that  is  all  the  appellee  has  a  right 
-co  demand.  See  foot-note  to  McCauley  v.  Qriffln.  4 
Oratt.  9:  foot-note  to  Wilson  v.  Wilson,  1  Hen.  &  M. 
15;  foot-note  to  Sadler  v.  Green,  1  Hen.  ft  M.  26;  mon- 
osrraphlc  note  on  "Executors  and  Administrators" 
sippended  to  Rosser  v.  Depriest.  6  Oratt.  6. 

On  this  subject,  the  principal  case  is  cited  in 
Shearman  V.  Christian,  1  Rand.  894;  State  v.  John- 
son, 28  W.  Va.  06,  79. 


against  the  appellant  as  an  executor, 
and,  in  part,  against  him  in  his  own  right, 
he  must  give  bond  and  security  for  prosecut- 
ing the  appeal,  in  a  penalty  equal  to  double 
the  amount  of  such  part  of  the  decree  as 
was  against  him  in  his  own  right. 


Alexander  v.  Deneale. 

Thursday.  Sept.  19th,  1811. 

I.  Sale    of  Personaltv— Retention  of  PoMeeeion   by 
Vendor— Fraud  Per  5e.*— It  seems  now  settled,  that 
an  absolute  deed  of  slaves,  or  other  personal  prop- 
erty, the  possession  of  which  remains  with  the 
vendor,  is  fraudulent  per  se.  as  to  creditors. 
See  Edwards   v.  Harben.  2T.  R.  587:    Hamilton 
V.  Russel.  1  Cranch.  816:  Roberts  on  Fraudulent 
Conveyances,  663-586.   and  2  H.   &  M.   802,  808. 
Judge  Roank's  opinion. 

William  Henry  Washin^on  and  Philip 
Alexander  instituted  an  action  of  trespass  in 
the  Hay  market  district  court  against  Wil- 
liam Deneale,  as  sheriff  of  Fairfax  county, 
for  taking  certain  slaves  claimed  by  them  as 
their  property.  The  declaration  was  in  the 
usual  form  ;  plea  not  guilty,  and  issue.  The 
snit  afterwards  abated,  as  to  the  plaintiff 
Washington,  by  his  death. 

A  bill  of  exceptions  disclosed  the  follow- 
ing case :  George  Minor  obtained  a  judg- 
ment against  John  Luke,  and  informed  him 
of  it,  in  pursuance  of  his  previous  request. 
Ivuke  then  executed  to  Washington  and  Alex- 
ander a  deed,  which  was  duly  recorded,  con- 
veying absolutely  to  them  all  his  personal 
property,  (comprehending  the  negroes  in 
question,)  in  consideration  of  the  sum  of 
three  thousand  dollars,  according  to  the 
instrument  itself ;  but,  according  to  other 
evidence,  in  order  to  secure  them,  they  being 
his  creditors  to  a  considerable  amount.  Part 
of  the  property  was  delivered  at  the  time, 
but  immediately  restored  to  the  vendor,  and 
remained  in  his  possession.  Minor  after- 
wards sued  out  execution  on  his 
342  ^judgment,  and  Deneale,  as  sheriff, 
seized  and  sold  the  negroes  as  the  prop- 
erty of  Luke,  though  the  sale  was  forbidden, 
and  the  recorded  deed  produced  by  Washing- 
ton. The  defendant  moved  the  court  to 
instruct  the  jury  that  the  deed  was  fraud- 
ulent. The  court  stated  that,  ''as  the  law 
now  stands,  an  absolute  conveyance  of  per- 
sonal estate,  where  the  party  making  it 
retains  possession,  is  void,  as  to  creditors, 
even  without  other  evidence  of  fraud ; 
though  this  appears  to  be  carrying  the  mat- 
ter too  far,  and,  perhaps,  agreeably  to 
ancient  determinations,  it  would  have  been 
better  to  have  considered  it  as  evidence  of 
fraud,  connected  with  other  circumstances." 
To  this  opinion  the  plaintiff  excepted.    Ver- 


^5ale  of  Persoaelty— Retention  of  Possession  by 
Vendor— Praod  Per  Se.— The  proposition  laid  down  in 
the  principal  case  and  in  many  other  early  Viririnia 
cases— that  an  absolute  sale  of  personalty,  the  pos- 
session of  which  remains  with  the  vendor,  is  fraud- 
ulent  per  se— Is  repudiated  in  Davis  v.  Turner.  4 
Gratt.  422.  See  foot-note  to  Davis  v.  Turner,  4  Oratt 
422,  where  the  subject  is  discussed,  the  cases  In  point 
collected,  and  where  it  is  shown  that  Davis  v.  Turner 
is  considered  binding  authority  by  decision  subse- 
quent thereto. 

The  principal  case  was  cited  on  the  point  in  Hard- 
away  v.  Manson.  2  Munf.  238:  Hill  v.  Harvey,  8  Munf. 
525:  Land  v.  Jeffries.  6  Rand.  252.  258:  Land  v. 
Jeffries,  5  Rand.  606.  608:  Glasscock  v.  Batton, 
6  Rand.  83:  Clay  tor  v.  Anthony.  6  Rand.  904: 
Davis  V.  Turner.  4  GratL  447,  456,  460;  Bindley  v. 
Martin,  28  W.  Va,  792;  Howard  v.  Prince,  13  Fed.  Gas. 
661. 
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diet  and  judgment  for  the  defendant,  and 
appeal  taken  by  the  plaintiff. 

Peyton  Randolph,  for  the  appellant. 

EMmund  I.  Lee  and  Botts,  for  the  appellee. 

Saturday,  September  28th.  JUDGE 
ROANE  pronounced  the  opinion  of  this 
court. 

*'The  court,  being  of  opinion  that  the 
instruction  of  the  judge  of  the  district  court 
conforms,  in  substance,  to  the  settled  rule 
that  an  absolute  deed  of  slaves,  or  other  per- 
sonal property,  the  possession  of  which 
remains  with  the  vendor,  is  fraudulent,  per 
se,  as  to  creditors,  approves  of  that  instruc- 
tion, and  affirms  the  judgment." 


Wells's  Heirs  v.  Winfree  and  Others. 

Decided  Tuesday,  October  Sth,  1811. 

OosrdlsQ  Ad  Litem*— Necessity  of  Accepting  Appoint- 
ment.—A  guardian  ad  litem,  appointed  to  prose- 
cute an  appeal  on  an  infant's  behalf,  is  not  obliged 
to  accept  the  appointment  A  reasonable  time 
ought,  therefore,  to  be  given  him  to  consider 
whether  he  will  accept,  and  to  prepare  for  trial. 

This  suit  having  abated  by  the  death  of 
the  appellant,  a  scire  facias  to  revive  was. 
awarded,  and  returned  executed  on  two 
infant  children.  At  October  term,  1810,  on 
motion  of  Mr.  Hay,  counsel  for  the 
343  appellees,  a  guardian  *ad  litem  was 
assigned  them  by  the  court,  and  notice 
was  served  upon  the  person  appointed. 
On  Saturday,  the  16th  of  November,  (during 
the  same  term,)  Mr.  Hay  moved  to  take  up 
the  cause,  exhibiting  proof  of  service  of  the 
notice ;  and  no  counsel  appearing  for  the 
infants.  But. the  court  (consisting  of  Tuc|cer. 
Roane  and  Fleming,  Judges)  unanimously 
determined  that  time  should  be  given  to  the 
person  appointed,  until  the  next  term,  .  to 
consider  whether  he  would  act  as  guardian, 
and  to  prepare  for  trial ;  observing  that 
stronger  reasons  existed,  in  this  case,  than 
in  that  of  a  scire  facias  to  revive  against  an 
executor   or    administrator,  (a) 

In  March,  1811,  Mr.  Hay  moved  to  dismiss 
the  appeal  for  want  of  prosecution,  no 
counsel  appearing  for  the  appellants.  He 
contended  that  where  infants  are  plaintiffs, 
they  occupy  the  same  ground  as  adults  ;  and 
quoted  2  P.  Wms.  519.  Lord  Brooke  v.  Lrord 
and  Lady  Hertford  ;  and  3  Atk.  626,  Gregory 
V.  Molesworth. 

JUDGE  BROOKE  observed  that,  in  this 
case,  the  infants  are  not  plaintiffs,  but  de- 
fendants, to  the  scire  facias. 

JUDGE  TUCKER  was  of  the  same  opinion, 
observing  that  the  person  nominated  as 
guardian  ad  litem  could  not  be  compelled  to 
take  upon  him  the  office  ;(b)  and  that,  there- 
fore, the  infants  must  be  protected  as  in- 
voluntary parties  brought  into  court  by 
process. 

The  court  overruled  the  motion  for  an  ab- 
solute dismission  ;  but  made  an  order  "that 
the  appeal  be  dismissed,  unless  good  cause 
be  shown  to  the  contrary,  on  or  before  the 
18th  day  of  May  next,  satisfactory  proof 
being  required  that  a  copy  of  such  order  shall 
have  been  served  on  the  appellants,  at  least 
twenty  days  previoms  to  that  time. 


*See  monographic  note  on  "Infants'*  appended  to 
Caperton  v.  Gregory,  11  Gratt  506. 

(a)  See  Rev.  Code.  v.  2.  c.  101.  s.  1.  p.  127,  and  a  Rale 
of  Practice,  3  H.  &  M.  270. 

(h)  Fox  T.  Cosby,  2  Call.  1. 


Friday,  September  20th.    The  cause 

344  was  again  called,  *when  Wickham  ap- 
peared as  counsel  for  the  appellants, 

and  Hay,  for  the  appellees.  The  points  made 
in  argument,  and  circumstances  appearing  in 
the  record,  are  not  worth  reporting  ;  because 
the  court  affirmed  the  decree,  without  assign- 
ing any  particular  reason  ;  and,  therefore, 
(considering  the  nature  of  the  case,  the  claim 
of  the  appellants  being  subject  to  objectiona. 
either  of  which  was  sufficient  to  overthrow 
it,)  no  certain  conclusions  can  be  drawn  con- 
cerning the  grounds  on  which  the  decision 
was  founded.  (1)     

Brooks  V.  8cott*8  Executor. 

Friday.  April  6th,  1811. 

Oeoeral  Indebitatus  Assumpsit*  — evidence— 5peclai 

A^rreement.— In  an  action  of  general  indebitatus 
assumpsit,  for  services  rendered  as  an  OTerseer. 
or  of  auantum  meruit  for  like  serTices,  the  plain- 
tiff cannot  slve  in  evidence  proof  that  the  defend- 
ant had  employed  him  as  an  overseer,  and  was  to' 
pay  him  a  certain  quantity  of  tobacco.  In  sucti 
case,  he  should  declare  upon  the  special  agree- 
ment 

In  an  action  of  assumpsit  by  Hezekiala 
Brooks  against  James  Scott,  in  the  county 
court  of  Prince  Eklward,  the  declaration  con- 
tained four  counts,  viz.  1st.  A  general 
indebitatus  assumpsit  for  goods'  sold  and. 
delivered;  2d.  A  like  count  for  money 
lent;  3d.  A  like  count  for  services  done 
and  performed  in  the  capacity  of  an  over- 
seer ;  and,  4th.  A  common  quantum  meruit 
for  like  services.  At  the  trial,  on  the 
general  issue,  the  plaintiff  offered  evi- 
dence to  prove  that  the  defendant  had  ac- 
knowledged he  had  employed  the  plaintiff  zm. 
an  overseer  for  the  term  of  three  years,  and 
was  to  pay  him  the  quantity  of  two  thousand 
pounds  of  tobacco  per  year ;  to  which  testi- 
mony the  defendant  objected ;  but  the  ob- 
jection was  overruled  by  the  court,  and  the 
evidence  permitted  to  go  to  the  jury ;  to^ 
which  opinion  of  the  court  a  bill  of  exceptions- 
was  filed.  Verdict  and  judgment  for  the 
plaintiff.  Upon  an  appeal,  the  district  totirt 
was  of  opinion  that  the  county  court  "acted 
improperly  in  admitting  evidence   to 

345  *go  to  the  jury,  of   a   special   agree- 
ment to  support   the  general   charges 

laid  in  the  declaration."  The  judgment 
was  therefore  reversed  with  costs ;  the  suit 
retained  for  trial,  and  leave  given  to 
amend  the  declaration ;  whereupon  the 
plaintiff  obtained  a  writ  of  supersedeas 
from  a  judge  of  this  court. 

Samuel   Taylor  and     Munford,    for    the 
plaintiff. 


(1)  Note.  This  was  often  the  case,  with  respect 
to  the  court's  decisions  daring  the  presentyear :  the 
crowded  state  of  the  docket  harinir  Induced  the 
judflres.  for  the  sake  of  expedition,  to  refrain  from 
specifying  their  reasons  in  many  instances,  espe- 
cially in  cases  involving  points  already  settled.— 
Note  in  Original  Edition. 

•IndebiUitas  Assumpsit— When  It  Lies  on  5peclsl 
Contract.— Where  the  terms  of  a  special  contract  for 
work  and  labor,  not  under  seal,  have  been  per- 
formed, the  stipulated  compensation,  if  payable  in 
money,  may  be  recovered  in  an  action  of  sreneral 
indebitatus  assumpnt.  Brown  v.  Ralston,  9  Lieiffb 
582.  545. 548.  citinff  the  principal  case. 

See  irenerally,  monographic  note  on  "Assumpsit** 
appended  to  Kennaird  v.  Jones,  9  Gratt  188. 

Assumpsit— iloney  PsM.- In  an  action  of  assumpsit, 
the  count  for  money  paid  can  only  be  supported  by 
proof  of  an  actual  payment  of  money  or  its  equiva- 
lent Butterworth  v.  Ellis,  6  Lei^h  114,  citluff  the 
principal  case. 
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Wickham,  for  the  defendant. 

Monday,  April  ISth.  The  judgca  pro- 
nounced their  opinions. 

JUDGE  CABELLr.  (After  atat^ngr  the 
case.)  The  only  question  now  to  be  de- 
cided is,  whether  the  evidence  was  properly 
admitted,  under  either  count  in  the  decla- 
ration. The  first  two  counts,  being  for 
goods  sold  and  money  lent,  are  so  totally 
variant  from  the  evidence  as  to  be  thrown 
entirely  out  of  view.  Nor  do  I  think  the 
evidence  admissible  under  the  3d  count. 
It  is  true  that,  with  respect  to  debts  for 
work  and  labour,  or  other  personal  serv- 
ices, the  rule  is,  that,  however  special  the 
agreement  was,  yet  if  it  was  not  under 
seal,  and  the  terms  of  it  have  been  per- 
formed on  the  plaintiff's  part,  and  the 
remuneration  was  to  be  in  money,  the 
party  may  declare  either  specially  on 
the  original  executory  agreement,  or  in 
indebitatus  assumpsit,  on  the  express 
promise  to  remunerate,  (if  there  was  one,) 
or  on  the  promise  which  the  law  implies 
on  the  execution  of  the  agreement.  But 
this  rule,  so  far  as  relates  to  the  indebitatus 
assumpsit  count,  has  never  been  carried 
farther  than  to  those  cases  where  the 
remuneration  contemplated  by  the  parties 
was  to  be  in  money.  When  the  remunera- 
tion was  not  to  be  in  money,  but  was  to 
be  in  any  other  kind  of  personal  property, 
or  in  personal  services,  or  in  the  doing 
any  collateral  act,  (as  the  delivery 
346  of  a  bond  or  the  like, )  there,  *the 
general  indebitatus  assumpsit  count 
is  not  sufficient,  but  the  declaration  must 
be  special.  This  principle  applies,  I  con- 
ceive, with  full  force  to  the  case  now  before 
the  court,  (where  the  remuneration  was  to 
be  in  tobacco, )  and  proves  the  error  of  the 
county  court. 

Every  reason  for  excluding  the  testimony 
under  the  third  count,  is  at  least  equally 
applicable  to  the  fourth,  or  quantum  meruit 
count;  for  it  cannot  be  contended  that  the 
latter  count  admits  a  greater  range  of 
testimony  than  the  former.  In  fact,  they 
are  both  emphatically  termed  money 
counts,  * 'being  founded  on  express  or 
implied  promises  to  pay  money  in  consid- 
eration of  a  precedent  debt."  To  extend 
them  farther  would  be  to  demolish  the 
distinction,  wisely  adopted,  between  gen- 
eral and  special  counts,  and,  with  it,  all 
those  barriers  established  for  the  safety  of 
the  defendant,  by  apprizing  him  of  the 
real  nature  of  the  plaintiff's  claim,  and  by 
enabling  him  to  plead  a  former  recovery  in 
bar  of  a  subsequent  action. 

The  cases  cited  by  the  appellee's  counsel 
are  not  at  all  applicable.  In  the  case  of 
M' Williams  v.  Willis,  (a)  the  question  was 
whether  a  written  agreement  not  under 
seal  could  be  given  in  evidence,  under  a 
declaration  which  set  forth  the  same  agree- 
ment truly  and  substantially,  but  with- 
out stating  it  to  be  in  writing;  and  the 
court  very  properly  decided  that  it  might ; 
because  a  parol  agreement  is  not  changed 
in  its  nature  by  being  reduced  to  writing. 
It  is  in  fact,  and  in  law,  the  same  agree- 
ment. The  case  of  Wroe  v.  Washington 
and  others(b)    was   a  special  action  on  the 


(a)  1  Wash.  199. 

(b)  1  ^ 


I  Wash.  867,  868. 


V  R,  2  Munf— 32 


case;  and  the  principle  in  such  actions 
being  that  the  allegata  and  the  probata 
must  correspond,  the  question  was,  whether 
the  case  made  out  in  evidence  corresponded 
with  that  specially  stated  in  the  declara- 
tion. Upon  the  view  of  the  subject  which 
I  have  taken,  I  am  clearly  of  opinion  that 
the  judgment  of  the  county  court  was 
erroneous;  and,  therefore,  that  the  judg- 
ment of  the  district  court,  reversing  that  of 
the  county  court,  ought  to  be  affirmed. 

347  ♦:rUDGK   ROANE  was  of  the  same 
opinion. 

JUDGE  FIvEMING.  The  only  ques- 
tion in  this  case  is,  whether  the  evidence 
excepted  to  by  the  defendant  was  properly 
admitted  by  the  county  court  to  go  to  the 
jury,  on  the  trial  of  the  issue;  and  it 
appears  to  me  that  it  was  not. 

The  use  of  pleading,  as  laid  down  in 
the  books,  is,  on  the  one  hand,  to  set 
forth  and  state,  with  precision,  the  fact 
or  facts  which  in  law  tohow  the  just- 
ness of  the  plaintiff's  demand ;  and'  on  the 
other  hand,  the  discharge  or  defence  made 
by  the  defendant  in  bar  of  the  plaintiff's 
action;  and,  on  the  trial,  the  evidence 
ought  to  apply  directly  to  the  matter  in 
issue  between  the  parties,  to  prevent  sur- 
prise on  either  side. 

The  declaration,  then,  ought  to  state 
such  a  case  as,  if  supported  by  legal  evi- 
dence, will  entitle  the  plaintiff  to  re- 
cover. It  ought,  also,  to  be  stated  in  such 
a  manner  as  to  afford  the  defendant  a  fair 
opportunity  of  making  a  full  and  complete 
defence;  and,  lastly,  so  that  a  recovery  in 
the  suit  may  be  pleaded  in  bar  to  any  future 
action  for  the  same  thing. 

Let  us  apply  these  rules  or  principles  to 
the  case  before  us.  The  material  count  in 
the  declaration  states  that  *'the  defendant 
was  indebted  to  the  plaintiff  in  the  sum 
of  1641.  14s.  for  work  before  that  time  done 
and  performed,  by  the  plaintiff  in  the 
capacity  of  an  overseer,  for  the  defendant, 
at  his  request ;  and  the  defendant,  being  so 
indebted,  in  consideration  thereof,  as- 
sumed," Ac. 

The  plea  was  non  assumpsit,  and  issue 
thereon.  The  eviden'ce  excepted  to  was, 
that  the  defendant  had  acknowledged,  be- 
fore a  witness,  that  he  had  employed  the 
plaintiff  as  an  overseer  for  three  years;  and 
was  to  pay  him  2,0001bs.  of  tobacco  per 
year.  The  evidence  then  proves  a  special 
agreement     to     pay     a   quantity    of 

348  tobacco,  *for  certain  services,    which 
was     allowed    to    support   a    general 

charge  of  a  sum  of  money,  said  to  be 
due  for  services  performed  as  an  over- 
seer, which,  in  my  conception,  was  ir- 
relative to  the  issue,  and  tended  to  take 
the  defendant  by  surprise.  Every  plaintiff 
is  presumed  to  understand  his  own  case, 
and  to  know  what  evidence  he  can  bring 
forward  in  support  of  it ;  which  ought  to 
apply  directly  to  the  charge  in  the  dec- 
laration, and  not  by  inference  or  implica- 
tion. 

Mr.  Taylor,  in  his  argument,  cited  and 
relied  on  two  cases,  M' Williams  v.  Willis, 
1  Wash.  199,  and  Story  v.  Atkins,  2  Stra. 
719,  but  neither  of  them,  in  my  conception, 
applies  to  the  case  before  us.  In  the  first, 
the  declaration  charged  the  defendant  on  a 
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•colloquium,  and  agfreement  for  301.  per 
annum  for  the  term  of  seven  years,  for  a 
race  field,  for  the  use  of  the  Jockey  Club ; 
with  a  second  count,  on  an  indebitatus  as- 
sumpsit, for  the  use  and  occupation  of  a 
race  field,  and  an  assumpsit  of  the  defend- 
ant to  pay,  &c.  and  fi^eneral  issue.  At  the 
trial,  the  olaintiff  was  allowed  to  give  in 
evidence  a  written  agreement,  correspond- 
ing with  that  stated  in  the  declaration, 
except  that  the  defendant  is  styled  in  the 
agreement  given  in  evidence,  treasurer  of 
the  Jockey  Club,  which  description  is 
omitted  in  the  declaration.  But,  had  the 
agreement  given  in  evidence  been  for  a 
quantity  of  tobacco,  instead  of  money,  to 
be  paid  for  the  use  of  the  race  field,  it 
would  have  been  inadmissible,  as  being 
inapplicable  to  the  issue.  And,  in  the 
case  cited  from  Strange,  in  an  action  of 
assumpsit,  for  money  lent,  a  promissory 
note  was  allowed  to  be  given  in  evi- 
dence to  prove  the  charge  laid  in  the  decla- 
ration; but,  if  the  note  had  been  for 
tobacco,  or  any  other  kind  of  merchandise, 
the  evidence  could  not  have  been  allowed ; 
because  the  charge  being  for  money  due, 
the  evidence  of  a  promise  to  pay  a  specific 
commodity    would  not  have  been  pertinent 

to  the  issue. 
349  *In  the  case  before  us,  the  plaintiff, 

in  order  to  avail  himself  of  the  evi- 
dence excepted  to,  should  have  brought  a 
special  action  -  on  the  case,  stating  the 
agreement*  his  performance  of  the  serv- 
ices, for  which  the  law  would  have  implied 
an  assumpsit,  his  demand  for  the  tobacco, 
and* the  defendant's  refusal  to  pay:  with 
an  averment  that  the  tobacco  contracited 
for  was  worth  so  much  money,  and  laid 
his  damages  accordingly;  and  then  the 
parties  would  have  gone  to  trial  on  fair  and 
equal  ground;  and  no  surprise  on  either 
side.  But,  as  the  case  ai^pears,  the  judg- 
ment of  the  county  court  cannot  be  sus- 
tained; and  was  prpperly  reversed  by  the 
judgment  of  the  district  court,  which  is 
affirmed  by  the  unanimous  opinion  of  this 
court.  

Thomas  Scott  &  Co.  v.  Dunlop,  Pollok 
&Co. 

Thursday,  March  21st,  1811. 

I.  Partnership— Suit  against*— Name  of  Partners 
Omitted  In  Writ— Judgment— la  a  suit  aralast  a 
mercantile  company.  If  the  names  of  the  partners 
be  omitted  in  the  writ  and  declaration,  and  the 
writ  be  served  on  a  person  not  named  in  either,  a 
jndfirmeut  against  the  company,  for  that  person's 
failing  to  appear,  cannot  be  sustained. 

a.  Same— Same— Same— Same.— QuaBre.  In  such  case, 
whether  any  judgment  by  default  could  be  sus- 
tained? 

This  was  an  action  of  debt  in  the  county 
court  of  Chesterfield,  brought  by  Dunlop, 
Pollok  &  Co.  against  Thomas  Scott  &  Co. 
uoon  a  penal  bill,  alleged  in  the  declaration 
to  have  been  sealed  and  delivered  *'by  the 
said  defendants;"  without  specifying  theii 
names. 

The  writ  was  against  ''Thomas  Scott  & 
Co.  or  either  of  the  partners,  if  they  be 
found,"  &c.  and  was  executed  on  Archi- 
bald M'Rae;  the  sherifiP  returning  that 
Thomas  Scott  was  not  found.     M'Rae  gave 


♦See    monographic   not«   on    "Partnership" 
pended  to  Scott  v.  Trent,  1  Wash.  77. 


ap- 


bail  for  his  appearance,  but  failing  to  ap- 
pear, an  office  judgment  was  entered  and 
confirmed,  * 'against  the  said  defendants,** 
for  the  debt  in  the  declaration  mentioned, 
this  judgment  was  affirmed  upon  a  writ  of 
supersedeas  awarded  by  the  district  conrt 
of  Richmond ;  and  thereupon  the  plaintiffs 
in  error  appealed  to  this  conrt. 
Hay,  for  the  appellants.  1.  The  judgment 
is    erroneous     because     it    does    not 

350  appear  from  the   record    that  *Archt- 
bald   M'Rae    was   a    member   of   the 

concern  of  Scott  &  Co.,  or  ever  sealed  and 
delivered  the  bond ;  or  that  there  was  any 
connexion  between  him  and  the  defend- 
ants. 

It  may  be  said  that  a  judgment  by  default 
admits  the  facts;  but  a  judgment  by  de- 
fault can  only  be  considered  as  an  admis- 
sion of  that  which  is  stated  in  the 
declaration.  In  this  case,  the  declaration 
only  charges  that  Thomas  Scott  A  Co. 
signed  and  sealed  the  penal  bill;  but  not 
that  Archibald  M'Rae  signed  it,  or  was  a 
partner.  Neither  does  a  defendant  admit, 
by  default,  every  thing  necessary  to  main- 
tain the  plaintiff's  action ;  the  gist  of  the 
action  must  be  set  forth  in  the  declaration. 
But,  even  if  M'Rae  was  bound  by  his  de- 
fault, the  other  defendants,  upon  whom  no 
process  was  served,  were  not. 

2.  If  M'Rae  was  a  partner,  and  had  been 
so  averred  in  the  declaration,  he  was  not 
legally  bound  by  this  bill  penal,  which 
has  only  one  seal,  and  is  signed  ^'Thomas 
Scott  &  Co." (1) 

One  partner  cannot  bind  the  company 
by  a  bond  signed  by  himself  only,  unless 
it  be  done  with  the  assent  of  the  rest,  and 
on  their  behalf,  (a)  If  the  declaration  had 
said  that  M'Rae  signed  for  himself  and 
the  other  partners,  the  judgment  conld 
only  have  been  against  M'Rae. 

3.  Service  of  the  writ  upon  a  partner 
might  have  warranted  a  judgment  against 
that  partner,  but  not  against  the  company, 
(b)  The  rule  in  England  is  that,  where 
the  process  is  against  two,  on  a  joint  cause 
of  action,  and  one  only  appears,  the  other 
must  be  outlawed  before  there  can  be  any 
further     proceedings,  (c)      It     is,     indeed, 

preposterous    that   judgment    should 

351  be  rendered  against  *a  man  who   had 
no   opportunity    to    defend    himself; 

such  a  position  is  contrary  to  the  first 
principles  of  justice. 

4.  A  judgment  on  behalf  of,  or  against, 
persons  not  named,  is  erroneous;  except  in 
the  case  of  corporate  bodies,  who  may  sue 
and  be  sued  by  their   corporate  names;  but 


(1)  Note.  The  bill  penal  set  forth  in  the  record 
is  worded  as  follows:  *'Know  all  men,  &c.  that  we 
Thomas  Scott  &  Co.  of  Powhatan  county,  do  promise 
to  pay  or  cause  to  be  paid  untp  Dunlop,  Pollok  A 
Co.  of  Chesterfield  county  and  town  of  Manchester. 
the  just  and  full  sum.  &c.  on  demand,  for  value 
received.  We  bind  ourselves,  our  heirs.  Ac  in  the 
penal  sum,  &c.  Witness  our  hands  and  seals  this 
Ist  day  of  June,  1799.  Thomas  Scott  &  Co."  (seaL)— 
Note  in  Original  Edition. 

(a)  Ball  V.  Dunsterville,  4  T.  R.  S18;  Harrison  v. 
Jackson,  7  T.  R.  207;  Shelton  v.  Pollock  &  Co..  I  H.  & 
M.  423. 

(b)  Brown  v.  Belsches,  1  Wash.  9;  Moss  and  others 
V.  Moss's  Administrator,  4  H.  &  M.  208. 

(c)  Edwards  v.  Carter  and  others,  I  Str.  478: 
Symonds  v.  Parmenter  and  Barrow,  1  Wils.  78:  S. 
a  1  W.  Bl.  Rep.  81;  Sheppard  v.  BaiUle,  6  T.  R.  887; 
Saunderson  v.  Hudson,  8  East.l^. 
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individuals  cannot. (a)  Dunlop,  PoUok  A 
Co.  the  plaintiffs,  should  have  shown  who 
were  the  partners  of  their  company ;  and, 
as  to  the  defendants,  judgment  could  only 
be  ag^ainst  such  of  them  as  were  named ; 
and  after  process  served  upon  them. 

Call,  contra.  The  cases  of  Stott  &  Don- 
aldson V.  Alexander  &  Co.,  1  Wash.  331; 
Keel  Sl  Roberts  v.  Herbert's  Executors, 
ib.  138,  and  Taylor  A,  Co.  v.  M'Clean,  3 
Call,  557,  are  examples  of  suits  brought  for, 
or  against,  mercantile  companies  without 
naming  the  partners.  The  uniform  custom 
of  this  country  (and  such  custom  is  greatly 
regarded  in  this  court) (b)  sanctions  the 
practice.  It  was  introduced  and  warranted 
by  the  situation  of  this  country  before  the 
revolution,  when  business  was  generally 
carried  on  by  Scotch  factors,  representing 
great  numbers  of  persons  residing  in  Great 
Britain.  In  such  a  state  of  affairs,  the 
names  of  the  partners  being  often  un- 
known, the  safe  and  fair  way  was  to  sue 
the  company  by  the  name  of  the  firm. 
And  in  this  there  was  no  inconvenience; 
for  the  plaintiff  was  to  take  care  that  his 
execution  was  levied  on  the  right  property. 
The  case  of  Murdock,  Ac.  v.  Hemdon's 
Executors,  4  H.  A  M.  200,  shows  that  the 
death  of  a  partner  will  not  abate  the  suit, 
unless  it  be  suggested  on  the  record. 

The  British  authorities  quoted  by  Mr. 
Hay  only  show  the  practice  in  that  country, 
but  have  no  applications,  if  I  am  right 
about  the  practice  here,  as  founded  in  ne- 
cessity. Yet,  even  there,  a  foreign  com- 
pany, not  acknowledged  as  corporate  in 
England,  has  been  permitted  to  sue  by  its 
corporate  title,  (c)  So  a  scire  facias  upon 
a  recognisance  l«es  against  executors, 
352  without  naming  them  by  their  *proper 
names,  (d)  Another  analogous  case 
is  that  of  terretenants ;  against  whom  a 
scire  facias  may  issue  generally,  and  be 
served  on  whom  you  please. 

JUDGE  FLEMING.  In  a  suit  by  execu- 
tors, must  not  all  the  plaintiffs  be  named? 

Call.  Prec.  in  Ch.  131 ;  1  Ch.  Cas.  204, 
and  11  Vin.  20,  are  cases  showing  that 
courts  will  entertain  general  suits,  where, 
otherwise,  difiicuUies  would  multiply,  and 
abatements  be  frequent.  This  is  often 
<done  in  equity  when  parties  would  be  ex- 
cessively  numerous. 

If  the  suit  was  regularly  brought,  the 
service  on  M*Rae  was  sufficient.  In  a  suit 
against  two  executors,  service  on  one  is 
enough.  It  has  also  been  frequently  de- 
cided, that  one  partner  may  appear  for  the 
whole;  and,  if  he  does,  the  whole  will  be 
concluded,  (e)  Does  not  this  prove  that 
he  represents  the  suit  for  all?  Does  his 
being  an  active  or  passive  agent  make  any 
•difference? 

It  has  been  settled  in  this  court  that, 
where  several  defendants  are  sued,  and  the 
writ  i^  served  on  part,  judgment  may  be 
entered  against  those  on  whom  it  is  served. 


(a)  1  Bac.  Abr.  (Gwll.  edit)  p.  BO:  tit  Action,  letter 
<B.)  1  Ctaltt  on  Plead.  28:  Ib.  866;  Tbe  Kinff  v.  Har- 
rison &  Co.,  8  T.  R.  608. 

(b)  Rose  V.  Mnrchle.  8  Call.  409. 

(c)  Henriqnes  t.  Tbe  Dntch  Weat-India  Company, 
t  Ld.  Rajrm.  1688:  S.  C.  more  at  larire.  1  Str.  81  8l 

(d)  1  Com.  Dig.  88. 

(e)  Hill  et  aL  ▼.  Boss.  8  Dall.  881;  Green  and 
ICosber  v.  Beals«  8  N.  Y.  Term.  Rep.  864. 


Judgment,  then,  might  be  entered  in  this 
case  against  M*Rae,  if  the  court  should  be 
of  opinion  that  it  could  not,  with  pro- 
priety, be  against  the  other  defend- 
ants. The  defect  in  the  declaration  was 
on  a  ground  of  special  demurrer,  and  could 
not  be  taken  advantage  of  after  judgment 
by  default. 

It  may  be  said,  that  this  is  one  of  the 
inconveniences  arising  from  partnerships; 
but,  in  fact,  there  is  no  inconvenience;  for 
any  person  aggrieved  may  have  nis  remedy 
by  audita  querela,  or  writ  of  error  coram 
vobis. 

As  to  the  obligatory  effect  of  this  bill 
penal;  all  the  company,  their  heirs,  &c. 
are  bound,  in  which  respect  the  case  does 
not  resemble  that  of  Shelton  v.  Pollock  A 
Co.,  1  H.  A  M.  423,  which  makes  against 
Mr.  Hay,  Walker  in  that  case  did  not 
353  bind  the  company,  but  himself  *only. 
The  plain  innuendo  is,  that  he  might 
have  worded  the  bond  so  as  to  bind  the 
company;  but  the  point  is  not  expressly 
decided.  Apply,  then,  the  principles  which 
governed  the  case  of  Robertson  v.  Camp- 
bell A  Wheeler,  2  Call,  421,  to  this  case,  and 
they  appear  conclusive.  Shall  a  man  who 
has  sold  a  hundred  hogsheads  of  tobacco  to 
a  company  have  no  remedy  but  against 
their  factor?  Transactions  in  the  usual 
course  of  business  by  individual  partners 
are  surely  binding  on  the  companies  they 
represent ;  and  I  think  it  has  so  been  de- 
cided in  the  federal  circuit  court  of  North 
Carolina. 

Hay,  in  reply.  Mr.  Call's  broad  and 
unqualified  assertion  that  the  uniform  cus- 
tom of  the  country  supports  the  practice  he 
contends  for,  is  certainly  incorrect.  The 
reports  of  the  cases  cited  as  examples,  do 
not  state  the  manner  in  which  the  suits 
respectively  were  brought.  The  style  of 
each  mercantile  company  is  mentioned  in 
the  heading  of  each  case ;  and  that  is  all. 
Does  Mr.  Call  himself  ever  bring  a  suit, 
in  the  name  of  a  company,  without  speci- 
fying the  partners?  But  if  this  were  the 
practice  of  a  few  lawyers,  it  could  not 
make  the  law  of  the  land.  So,  in  Kngland, 
the  practice  of  merchants,  as  to  suits 
against  endorsers  of  bills  of  exchange, 
did  not  fix  the  taw.  They  wished  to  sue 
endorsers  in  the  first  place,  but  Ltord  Holt 
arrested  all  their  judgments,  and  an  act  of 
parliament  was  at  length  passed  at  their 
instance. 

None  of  the  authorities  adduced  by  Mr. 
Call  justify  the  conclusions  he  attempts  to 
draw  from  them.  4  H.  A  M.  200,  proves 
the  reverse  of  the  proposition  intended  to 
be  established  by  it.  As,  in  that  case,  the 
suit  would  have  abated  by  the  death  of 
William  Cuninghame,  (had  it  been  sug- 
gested on  the  record,)  it  shows  that  the 
word  Co.  was  not  sufficient  to  keep  it  on 
the  docket.  According  to  Mr.  Call's 
354  argument  that  all  parties  are  *prop- 
erly  before  the  court,  though  not 
named,  a  scire  facias  to  revive  (in  case  of 
the  death  of  a  party  not  named)  would  be 
unnecessary,  though  expressly  required  by 
the  act  of  assembly,  (f)  Yet  he  cannot 
deny  that,  in  consequence  of  the  death  of 
only  one  named  on  the   record,  there   must 

(f)  Rev.  Code.  Y.  1,  p.  no,  B.  20. 
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be  a  scire  facias;  from  which  it    is  evident 
this  suit  is  improperly  brougfht. 

Henriques  v.  The  Dutch  West-India  Com- 
pany, 2  L#d.  Raym.  1532,  is  a  case  of  a 
corporation,  and  does  not  resemble  this. 
If  the  doctrine  laid  down  in  1  Com.  Dig.  38, 
be  law,  it  must  be  considered  as  an  excep- 
tion to  the  general  rule;  but  the  practice 
of  the  court  of  chancery,  and  of  this  court, 
is  not  to  award  process  of  revivor  until  the 
names  of  executors  are  furnished  to  the 
clerk.  The  passage  quoted  from  11  Viner, 
20,  may  be  law ;  on  the  ground,  perhaps, 
that  the  plaintiff  has  no  opportunity  of 
knowing  who  the  terretenants  are;  but  it 
is  only  another  exception  to  the  general 
rule.  Hill  et  al.  v.  Ross,  3  Dalt.  331,  so  far 
as  it  applies  to  the  subject  now  in  question, 
is  pointedly  in  my  favor;  showing  that 
* 'partners  cannot  compel  each  other  to  ap- 
pear to  suits,  nor  undertake  to  represent 
each  other  in  courts  of  law."  But  if  the 
service  of  a  writ  upon  one  partner  were 
service  upon  all,  an  appearance  of  one 
would  be  an  appearance  for  all. 

Mr.  Call  thought  proper  to  take  no  notice 
of  the  authorities  cited  by  me  from  Chitty 
and  8  T.  R.  To  these  I  will  add  1  Dall 
119,  Gerard  v.  Basse  et  al.,  in  which  it 
was  decided  that  the  course  of  trade  does 
not  authorize  one  partner  to  execute  a  deed 
for  another.  10  Kast,  419,  and  3  Esp.  Rep. 
107,  Abel  V.  Sutton,  are  to  the  same  effect. 
He  contends  there  is  no  inconvenience  in 
the  practice  of  suing  persons  without  nam- 
ing them.  But  is  there  no  inconvenience 
in  entering  judgment  against  a  man  who 
has  had  no  opportunity  of  defence? 

The  writ  of  audita  querela  is  now 
355  obsolete ;  but  it  *lay  only  for  matter 
of  discharge  arising  after  the  judg- 
ment. The  writ  of  error  coram  vobis  could 
give  no  relief.  If  the  defendant,  on  whose 
property  execution  was  served,  was  a 
partner,  he  could  not,  by  that  writ,  get 
relief  on  the  ground  that  the  debt  had  been 
paid  before  the  suit  was  brought. 

As  to  its  being  too  late,  after  judgment 
by  default,  to  take  advantage  of  the  defect 
in  the  declaration,  the  rule  applies  to  per- 
sons only  who  have  had  it  in  their  power 
to  make  defence,  and  failed  to  do  so. 

Monday,  April  22d.  The  judges  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  (After  stating  the 
case  and  the  points  made  by  counsel. )  I 
shall  not  notice  all  these  points  in  the 
opinion  which  I  am  to  deliver;  except  to 
remark  that  I  know  of  no  practice  in  the 
courts  of  this  country  of  su&cient  authority 
to  contravene  the  English  decisions  re- 
ferred to  and  relied  upon  by  the  counsel 
for  the  appellants;  nor  have  I  been  able  to 
perceive  any  force  in  the  objections  of  the 
counsel  of  the  appellees  to  the  application 
of  them  to  cases  here,  either  founded  on 
the  necessity  of  such  a  practice,  or  on 
reasonings  drawn  from  the  decisions  of 
this  court,  to  which  he  referred ;  none  of 
which,  in  my  opinion,  contradict  the  Eng- 
lish adjudications. 

Upon  the  first  point,  I  am  very  clear  that 
no  case  has  been  produced  to  warrant  a 
judgment  against  a  person,  not  alleged  to 
be  a  party  in  the  declaration,  nor  named 
as  a  defendant  in  the  writ;  the   reasoning 


from  the  supposed  analogy  between  such  a 
case  and  the  case  of  executors  upon  a  scire 
facias  to  revive  a  judgment  against  them, 
or  the*  case  of  terretenants  after  a  judgment 
against  the  land,  can  have  no  force.  In 
the  first,  (if,  indeed,  it  be  law,  which  I 
very  much  doubt,)  there    is   less   ne- 

356  cessity  *for  naming  the  executors    in 
the  process,  than   in   the   one    under 

consideration ;  their  names  are  of  record, 
and  there  is  less  difficulty  in  identifying- 
them  by  the  officer  serving  the  process; 
and  less  injury  would  result  from  mistakes, 
since  they  are  not  held  to  bail  by  the  writ. 
The  same  remarks  apply  to  the  case  of 
suing  out  the  scire  facias  against  the  ten- 
ants; though  not  named  in  the  record, 
they  must  be  found  on  the  land  against 
which  the  judgment  has  t>een  rendered ; 
names  which  are  said  by  the  counsel  for 
the  appellees  to  be  the  indicia  of  persons, 
are  not  necessarily  so  in  these  cases;  but 
great  inconvenience  and  often  great  injury 
would  result  from  extending  this  doctrine 
to  original  process.  Any  person,  however 
ignorant  of  the  demand  of  the  plaintiff* 
and  though-  totally  unconnected  with  the 
concern  against  whom  it  might  exist, 
would  be  liable  to  be  arrested  either  by 
the  mistake  of  the  officer,  or  of  the  party 
pointing  him  out ;  he  might  not  be  able  to 
give  bail,  and  the  law  will  not  subject  ao 
individual  to  injury  on  the  ground  that  he 
may  afterwards  be  relieved  in  an  action 
against  the  party  injuring  him ;  nor  am  I 
of  opinion  that  the  defendant  M*Rae  i» 
concluded,  by  the  judgment  rendered 
against  him  in  this  case,  from  objecting^ 
to  the  irregularity  of  the  proceedings ;  he 
cannot  be  said  to  have  admitted  (by  not 
defending  himself)  any  thing  not  alleged 
in  the  writ  or  declaration ;  nor  can  his 
admission,  as  far  as  it  goes,  affect  the  other 
defendants.  For  this  doctrine,  see  1  Dall. 
p.  119,  and  3  Dall.  p.  331.  I  am  therefore 
of  opinion  the  judgment  must  be  reversed. 

JUDGE  ROANE  was,  also,  for  reveraingr 
the  judgment,  upon  the  ground  that  M'Rae 
was  not  alleged  to  be  a  partner.  But  he 
gave  no  opinion  relative  to  the  other 
points. 

JUDGE  FLEMING.  Without  consider- 
ing minutely  the  several  points  made  in 
the    cause,    I    am     also   of    opinion 

357  *^that     the    judgment     be     reversed. 
Archibald  M'Rae,  the  only  person  on 

whom  the  writ  was  executed,  was  not  al- 
leged to  have  been  a  partner  of  the  firm, 
nor  even  named  in  either  the  writ  or  dec- 
laration. 

Judgment  unanimously  reversed,  and 
entered  that  the  plaintiffs  take  nothing, 
Ac.  

Walker's  Executor  v.  Aicklin. 

Friday,  May  31st,  1811. 

Contract  for  Purchase  of  Land— Whon  Pinal  and  Con- 
clusive between  Parties.— The  point  in  Vance  v. 
Walker.  (3  H.  &  M.  288,)  affain  solemnly  deter- 
mined. 

This  was  a  suit  brought  by  Aicklin 
against  Walker's  executor,  in  the'superior 
court  of  chancery  for  the  8taunton*district, 
to  obtain  the  benefit  of  certain  terms  upon 
which  the  plaintiff,  as  he  alleged,  had 
settled  a  part  of   Doctor  Thomas   Walker's 
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Wotf-hill  tract  of  land.  He  had  accepted  a 
conveyance  from  Francis  Walker,  the  exec- 
utor, of  840  acres,  and  executed  bonds  and 
a  deed  of  trust  to  secure  the  payment  of 
the  purchase-money,  at  twenty  shillings  per 
acre ;  but  contended  that  F.  Walker,  at  the 
time  of  executing  the  writings,  verbally 
afifreed  that  if  he  could,  at  any  time  there- 
after, prove  the  contract  between  Thomas 
Walker  and  himself,  he  should  be  allowed 
the  benefit  of  it.  The  evidence  in  the 
caase  was  of  the  same  nature,  and  nearly 
to  the  same  effect,  with  that  adduced  in 
Vance  v.  Walker,  3  H.  A  M.  288. 

On  the  4th  of  July,  1804,  the  chancellor 
pronounced  his  opinion  and  decree:  '*That, 
as  almost  all  the  affidavits  in  this  cause, 
as  well  as  in  the  cause  of  Vance  against 
the  said  defendant  Walker,  go  to  prove  an 
advertisement,  or  public  declaration,  on  the 
part  of  Dr.  Walker,  or  his  agents,  that  set- 
tlers on  the  Wolf-hill  tract  should  be  en- 
titled to  the  lands  by  them  settled,  at  111. 
per  hundred  acres,  the  court  must  believe 
that  such  inducements  were  held  out  by 
the    said    Dr.  Walker,  or  his   agents;  and 

that  those  terms  could    not  relate  to 
558      the  lands  of  the  L/oyal  ^Company,  of 

which  the  said  Walker   was  d  partner 
and  an  agent,  because  the   price   required 
of  the  settlers  for  the   lands   of   the  I^yal 
Company   was   but   31.  per  hundred    acres. 
The    court    is    also    of    opinion    that   Dr. 
Walker's   promise   to    the  plaintiff,    (some 
years  after  his  settlement,)  that  he  should 
hold  lands  on  the   same  terms  with    those 
who  settled  under  the    faith  of   his  propos- 
als, provided    he    took   a  certain  quantity, 
then  described,  by  metes   and   bounds,  (by 
which  the  plaintiff  was   induced  to  remain 
on  and  improve  the  lands, )  entitled  him  to 
a   settlement   right    equally  as    if   he  had 
first  settled  under  the  faith  of  those  propos- 
als; more  especially,  as   81.  10s.    were  paid 
to    Dr.  Walker's  agent,    Daniel  Smith,    in 
part  consideration    of  the  purchase  money, 
and   Dr.    Walker  always  acknowledged  the 
plaintiff's  right  to  some  land   in  the  Wolf- 
hill  tract;  this  acknowledgment  is    proved 
by  the  receipt  itself,  by  Dr.  Walker's  letter 
to  his  agent  Smith   respecting    the  contro- 
versy between  Vance  and  the  plaintiff,  and 
by    the    deposition    of   Jacob    Murrell.     It 
then  only  remains   to   be   inquired,  to  how 
much  land  was  the    plaintiff  entitled?    For 
an  answer  we    must  look    to  the    bill,  (not 
absolutely   contradicted,)    and  to  the    affi- 
davits of  Murrell  and  Andrew  Vance ;  from 
these  it    will  appear  that  the  plaintiff    was 
entitled,  on    the   terms   of   settlement,    to 
not  less  than    the   quantity   for    which    he 
has  obtained  a  deed  from   the   defendants, 
to  wit,  840  acres.     And   it   is    further  the 
opinion  of  the  court  that  the    plaintiff  has 
not  waived  his   right    to  demand  a   fulfil- 
ment of  the  contract    with    Dr.  Walker,  by 
the  execution  of   his  bond    and  the  deed  of 
trust  in    the  bill    and   answer    mentioned. 
This  case  differs  from   the  caie   of    Vance 
and    the    defendant.      In     that     case,    the 
agreement,  as  set  forth   in  the  bill,  (except 
for  three   hundred   acres, )    was   too   vague 
and   uncertain   for  the   court  to  act   upon ; 
three    hundred   acreb,  or   thereabouts,    ap- 
peared to  be  in    the   contemplation   of  the 
parties,  and  for   that   quantity   Vance   ob- 


tained   a  title  on  the   terms  of  settlement; 
the  bounds   to   which    he   claimed    a 

359  title   *were  undefined;  and,  for  more 
than  three  hundred   acres,  there   was 

no  mutuality  of  contract."  The  decree, 
therefore,  (though  in  Vance's  Case  it  was 
for  the  defendant, )  was  in  this  case  for  the 
plaintiff;  whereupon  the  defendant  ap- 
pealed. 

After  argument,  by  Wirt  and  Call,  for  the 
appellant,  and  Wickham,  for  the  appellee, 
the  judges,  on  Wednesday,  June  12th,  pro- 
nounced their  opinions  seriatim. 

JUDGE  COALTER.  From  the  state- 
ment in  the  bill  itself,  the  plaintiff's  first 
settlement  on  the  land  in  controversy  was 
not  under  the  faith  of  Walker's  proposi- 
tions to  settlers;  though  he  says  that  after 
seeing  those  proposals,  he  contented  him- 
self to  live  on  and  cultivate  the  land  for 
several  years.  He  did  not,  however,  intend 
to  purchase  as  much  land  as  he  now  claims ; 
on  the  contrary,  says  he  objected  to  pur- 
chase so  much,  but  Walker  would  not  let 
him  have  any  unless  he  took  the  whole; 
to  which,  on  Walker's  saying  he  would 
make  the  matter  easy,  and  take  property, 
he  finally  assented.  When  this  conversa- 
tion between  him  and  Walker  took  place  is 
not  stated;  nor  does  it  anywhere  appear. 
From  the  quantities  for  which  taxes  were 
paid,  it  would  seem  that  300  acres  was  the 
quantity  the  plaintiff  first  contemplated 
taking ;  and  this  was  all  he  claimed  from 
1793  until  1799.  Yet  his  witness,  Jacob 
Murrell,  says  that,  in  1793,  Dr.  Walker 
told  him  he  had  given  to  the  plaintiff, 
when  last  in  that  country,  the  pre-emption 
for  1,000  acres!  Why  did  he  not,  then,  pay 
taxes  for  that  quantity?  But,  even  in  1800, 
he  is  charged  with  only  five  hundred  acres. 
Yet  it  is  said  that  in  April,  1800,  he  pur- 
chased from  Francis  Walker.  He  had 
probably  directed  an  extension  of  his 
claim,  on  the  commissioners'  books,  as  far 
as  500  acres  before  Francis  Walker  went  to 
that  country ;  and,  in  1801  and  1802,  he  is 
charged  with  840  acres,  the  quantity  sold 
by     Francis      Walker.      When      Dr. 

360  Walker  had  been  last  in  that  ^country, 
next    preceding    the  year    1793,     (at 

which  time,  it  is  said,  the  contract  with 
him  took  place,)  does  not  appear;  and  it 
may  be  that   it   was  after    the   statute  [to 

Prevent  frauds  and  perjuries  was  in  force, 
'he  plaintiff,  therefore,  ought  to  have 
stated  and  proved  the  time  more  precisely 
than  he  has  done ;  in  order  to  show  that 
his  case  did  not  come  within  the  influence 
of  that  statute,  even  as  to  Thomas  Walker. 
But,  with  respect  to  Francis  Walker,  the 
contract  with  him  is  since  the  statute ;  and 
was  reduced  to  writing.  It  is  said,  how- 
ever, that  a  very  important  verbal  condi- 
tion accompanied  that  written  contract, 
whereby,  at  any  future  day,  it  could  be 
done  away.  But  such  condition,  forming, 
as  it  is  said,  part  of  the  contract,  ought  to 
have  been  reduced  to  writing,  as  well  as 
the  principal  contract  itself.  Otherwise, 
the  statute,  which  requires  a  writing, 
would  be  completely  evaded,  if  verbal  con- 
ditions, totally  changing  its  nature,  are  to 
be  set  up  as  part  of  the  contract.  It  would 
be  contrary  to  the  statute,  therefore,  to 
admit  of  such   evidence*  unless   there   was 
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clear  proof  that  such  condition's  not  beings 
introduced  into  the  writing  was  superin- 
duced by  fraud. 

But  it  is  said  the  plaintiff  does  not  claim 
under  the  contract  with  Francis  Walker, 
but  under  that  made  with  Thomas  Walker. 
To  this  I  answer,  first,  that  it  does  not 
appear  that  that,  even,  was  made  prior  to 
the  statute:  but  the  reverse  is  presumable 
from  the  circumstances  above  stated.  But, 
if  that  contract  was  before  the  statute,  how 
would  the  case  stand,  stripped  of  what  is 
said  to  be  the  verbal  agreement  of  Francis 
Walker?  It  would  be  this,  that  the  plain- 
tiff, about  the  year  1773,  took  possession 
of,  or  settled  on,  part  of  the  lands  of 
Thomas  Walker;  that,  some  time  after- 
wards, Walker  agreed  to  sell  him  a 
quantity,  supposed  to  be  1000  acres,  at  111. 
per  hundred ;  that  he  neither  gave  a  bond 
for  the  price,  ascertained  the  quantity,  or 
took  one  for  the  title;  (nor  does  it  sufiB- 
ciently  appear  that  he  ever  paid  a 
361  cent  for  it;)  *and  even  had  a  smaller 
quantity  taxed  to  him  on  the  com- 
missioners' books  than  he  now  claims  to 
have  purchased ;  that,  after  the  death  of 
Thomas  Walker,  he  voluntarily  purchased 
the  land  from  his  devisee,  paid  him  2251.  (a 
sum  greater  than  would  have  been  due  for 
the  850  acres,  under  the  alleged  contract 
with  Thomas  Walker, )  and  gave  his  bonds, 
and  a  deed  on  the  land  to  secure  the  bal- 
ance. Would  not  all  these  acts  and  omis- 
sions preclude  him,  at  this  day,  from  setting 
up  this  stale,  verbal  agreement  with 
Thomas  Walker,  so  as  to  set  aside  his  sub- 
sequent written  agreement  with  Francis? 
The  plaintiff,  therefore,  must  make  out  a 
case  for  a  court  of  equity  by  means  of  the 
verbal  condition  said  to  be  entered  into 
with  Francis  Walker.  To  admit  of  such 
proof,  without  proof  that  the  non- 
reduction  of  that  condition  to  writing  was 
induced  by  fraud,  I  think  would  open  a 
door  intended  to  be  shut  by  the  statute. 

I  think  the  case  of  Vance  v.  Walker,  for 
the  quantity  claimed  beyond  the  300  acres, 
was  a  case  as  strong,  or  stronger,  for  that 
plaintiff,  than  this  is  for  the  present  plain- 
tiff, as  to  the  850  acres  he  claims;  and  that 
that  case  is  conclusive  as  to  this. 
The  decree  must,  therefore,  be  reversed. 
JUDGE  CABELL/.  This  case  comes 
completely  within  the  principles  settled  in 
this  court  in  the  case  of  Walker  v.  Vance, 
3  H.  &  M.  p.  288.  I  am  therefore  of  opin- 
ion, that  the  decree  of  the  chancellor  be 
reversed. 

JUDGE  BROOKE.  This  case  comes 
clearly  within  the  rule  laid  down  by  this 
court  in  the  case  of  Vance  v.  Walker. 
There  is  certainly  no  proof  of  fraud  in 
obtaining  the  deed  of  trust,  nor  of  mistake 
in  the  execution  of  it.  The  important 
question  in  controversy  seems  to  be 
whether,  at  the  time  of  executing  that 
deed,  there  was  an  effectual  agreement 
between  the  parties  that,  if  at  any  time 
afterwards,  the  appellee  could  prove 
362  a  pWor  agreement  with  *the  father 
of  the  appellant  of  a  different  nature 
from  the  one  which  was  the  basis  of  the 
deed  of  trust,  and  going  to  avoid  it,  in 
that  case  the  deed  should  not  be  a  bar  to 
such    agreement,    and    that    the    appellee  I 


should  have  the  full  benefit  of  it.  Tfae 
proof  offered  of  the  alleged  prior  agree* 
ment  is  not,  in  my  opinion,  conclusive  to 
establish  it;  but,  if  it  were,  the  principle 
is  settled  by  the  case  before  referred  tcs 
that  proof  of  any  agreement  which  would 
operate  as  a  proviso  to  a  deed  solemaly 
executed,  must  be  in  writing.  None  of 
the  evidence  in  this  case  is  of  that  char- 
acter. I  am  therefore  of  opinion,  the  decree 
of  the  chancellor  must  be  reversed. 

JUDGE  ROANE.  In  conformity  to  the 
decision  of  the  court  in  the  case  of  Vance 
V.  Walker,  I  concur  that  this  decree  should 
be  reversed ;  my  own  opinion,  however,  i» 
otherwise,  for  the  reasons  assigned  tty 
me  in  that  case,  though,  perhaps,  this  is 
rather  a  weaker  case  than  that. 

JUDGE  FLEMING.  I  have  examined 
this  record  with  great  attention,  and  dis- 
cover nothing  to  distinguish  it,  in  princi- 
ple, from  the  case  of  Vance  v.  Walker; 
and,  though  the  evidence,  ^n  the  case  be- 
fore us,  is  more  copious,  it  is  of  the  same 
complexion  and  character  with  that  ad- 
duced by  Vance;  which  varies  the  two 
cases  in  some  immaterial  circumstances, 
only;  and,  in  my  conception,  is  inadmissi- 
ble to  annul,  a  solemn  contract,  deliber- 
ately entered  into,  committed  to  writing'* 
and  signed,  and  sealed  by  the  parties.  The- 
admission  of  oral  testimony,  for  such  a 
purpose\  would,  in  my  apprehension,  be- 
a  virtual  repeal  of  one  of  the  most  wise- 
and  beneficial  acts  in  our  statute-book. 

The  grounds,  or  reasons,  on  which  this, 
court  decided  the  case  of  Vance  v.  Walker, 
are  so  cogent,  explicit,  and  conclusive  to 
my  mind,  that  a  volume  written  on  the 
subject  would  throw  no  new  light  upon  the 

cause;  and  I  shall  only  add  my  opin- 
363      ion  that  the  decree  ought   to   be  *re- 

versed,  the  injunction  dissolved,  and 
the  bill  dismissed  with  costs. 

Decree  unanimously  reversed,  and  bill 
dismissed.  

Co^utts  and  Others  v.  Greenhow. 

Friday,  June  7tli.  1811. 

I.  Msrriave  Settlement*— Effect  ms  to  Creditors. t— A. 

marriaire  settlement  on  a  wife  and  her  children 
by  the  bnsband.  though  bom  in  fortilcation.  ifi  a 
conveyance  to  purchasers  for  valuable  considera- 
tion, as  to  the  children  as  well  as  the  wife:  and 
not  void  as  to  creditors;  no  fraudulent  intention 
belnff  proved. 


*Msrrlsge  5ettleiiients.— See  monoflrraphlc  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat> 
son.  10  Gratt.  180. 

tSeme-^Bffect  ma  to  Creditors.— However  much  a> 
man  may  be  indebted,  an  antenuptial  settlement, 
made  by  him  In  consideration  of  marriage,  is  good. 
arainst  his  creditors,  unless  it  appears  that  the 
intended  wife  is  coirnlzant  of  the  fraud.  And  even 
thouflrh  It  conveys  his  whole  estate,  it  is  not.  simpljr 
on  that  account,  void:  and  when  a  settlement  is 
made  in  contemplation  of  marriage,  the  law  pre> 
sumeditwas  an  inducement  to  It  and  the  courts 
cannot  assume  the  contrary  to  be  the  fact  Fur- 
thermore, the  fact  of  the  cohabitation  of  the 
parties  and  the  birth  of  children  before  the  mar> 
riare  will  not^  avoid  the  conveyance.  Herring  r. 
Wickham.  29  Gratt.  628.  042.  647.  ezaminluiT  and 
foUowinsr  Coutts  v.  Greenhow,  2  Munf.  S68.  To  the 
same  effect  the  principal  case  was  cited  in  Bog-flress 
V.  Richard,  89  W.  Va.  569.  20  S.  E.  Rep.  600.  Va.  Code 
1887,  sec.  2459.  provides  that  as  asrainst  creditors 
whose  debts  were  contracted  at  the  time  the  con- 
veyance or  settlement  was  made,  marrlace  shall 
no  longer  be  a  valid  consideration.  The  principal 
case  was  also  cited  in  Triplett  v.  Romlne,  8& 
Gratt  066:  Greenhow  v.  James.  80  Va.  6S8.  06a 
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a.  Mortvamt— Land  5old  for  Taxes— RlffhtJ  of  Mort. 
ffag«e— Qiuere.— If  a  mortffaffee  of  lands  (thonffli 
not  In  bis  actual  use  or  occupation)  suffer  them 
to  be  sold  for  taxes;  quaere,  whether  he  shall  be 
indemnified  out  of  other  property  bona  fide  con- 
veyed, by  the  mort^raffor  to  a  mere  volunteer. 

Upon  an  appeal  from  the  decree  of  the 
superior  court  of  chancery  for  the  Richmond 
district,  in  the  case  of  Greenhow  against 
Coutts  and  others,  reported  in  4  H.  A  M.  485. 

Call,  for  the  appellants.  The  decree  is 
erroneous  upon  principle.  Marriage  of 
itself  is  a  sufficient  consideration  for  a 
settlement;  not  marriage  and  previous 
chastity.  Property,  also,  is  not  necessary. 
If  a  man  as  rich  as  Croesus  marries  a 
poor  woman  worth  nothing,  and  makes  a 
marriage  settlement,  it  is  good.  Neither 
is  the  husband's  being  indebted  of  any 
consequence. 

In  another  respect,  marriage  settlements 
differ  from  all  other  contracts.  Although 
they  contain  mutual  stipulations,  and  a 
failure  on  one  side  take  place,  a  court  of 
equity  will  decree  in  favor  of  the  party 
failing  ;(a)  **for  a  woman's  fortune  falling 
short  of  the  husband's  expectations  is  no 
reason  for  setting  aside  a  marriage  agree- 
ment, "(b)  The  very  circumstance  of 
prior  cohabitation  has  been  considered 
effectual  to  support  the  agreement.  In 
Gray  v.  Mathias,  5  Ves.  jun.  286,  a  volun- 
tary bond,  during  cohabitation,  to  a  woman 
previously  of  a  very  loose  life,  was  sup- 
ported in  equity ;  and  in  Hill  v.  Spencer, 
(Amb.  641,)  the  same  thing  was  done  in 
favour  of  a  common  prostitute,  which  is  not 
the  case  here.  In  that  case  there  was  no 
circumstance  of  fraud ;  neither  is  there  in 
this  case;  for  fraud  is  denied,  and  there  is 
not  a  title  of  proof.  The  argument  in 
support  of  a  voluntary  bond  applies,  a 
fortiori,  to  a  marriage  contract;  first, 
364  because  the  woman,  by  entering  *into 
marriage,  gives  up  many  privileges; 
and,  secondly,  because  marriage  alone  is 
a  valuable  consideration. 

The  conveyance  here  is  good  in  law. 
Upon  what  ground  can  a  court  of  equity 
take  away  the  legal  right.  Coutts' s  motive 
was  one  of  the  most  honourable  that  could 
be.  He  had  long  lived  with  his  intended 
wife,  and  had  no  complaint  against  her 
that  she  had  connexion  with  any  other 
man;  he  had  several  children  by  her;  the 
object  of  the  marriage  was  to  legitimate 
those  children  in  conformity  with  the  act 
of  assembly.  Where  agreements  are  en- 
tered into  to  save  the  honour  of  a  family, 
and  are  reasonable,  a  court  of  equity  will, 
if  possible,  decree  a  performance,  (c)-  The 
woman  might  have  abandoned  Coutts,  and 
endeavoured  to  maintain  herself   and  chil- 


tnortgsges.— See    monoirraphic    note    on    "Mort- 

ffayares**  appended  to  Forkner  v.  Staart,  6  Oratt.  1S)7. 

Creditor— No    3ecnrity    Taken— Riirhts.— Where  a 

creditor  takes  no  specific  security  from  his  debtor, 
he  trusts  him  on  the  general  credit  of  his  property, 
and  a  confidence  that  he  will  not  diminish  it  to  his 
prejudice.  He  has  therefore  a  claim  on  all  that 
property  whilst  it  remains  in  the  hands  of  the 
debtor:  and  may  pursue  it  into  the  possession  of  a 
mere  volunteer.  But  if  he  or  his  volunteer  convey 
to  fair  purchasers,  they,  havinsr  the  law  and  equal 
equity,  will  be  protected  affainst  the  creditor.  As 
recofirnizinfir  this  doctrine  laid  down  in  Eppes  v. 
Randolph,  2  Call  103.  the  principal  case  is  cited  in 
Hunters  v.  Walte,  8  Gratt  54. 

(a)  1  Bridffm.  Diir.  209. 

(b)  1  Atk.  150. 

(c)  1  Atk.  5:  Newland  on  Contracts,  78. 


dren  in  some  other  way ;  or  she  might  have 
married  another  man  with  a  better  fortune; 
she  gave  up  the  chance  of  this,  and,  in 
honour  and  conscience,  Coutts  was  bound  to 
provide  for  her.  (d) 

In  Eppes  V.  Randolph,  2  Call,  183,  the 
circumstance  that  rights  of  creditors  were 
involved  was  decided  to  be  unimportant. 
But  it  appears  in  evidence  that  Coutts  re- 
tained other  property  sufficient  to  satisfy 
Greenhow,  the  creditor  now  suing;  and  his 
particular  debt  was  secured  by  a  mortgage 
upon  land  in  Kentucky.  As  mortgagee, 
having  the  legal  estate,  it  was  his  duty  to 
have  paid  the  taxes,  and  not  to  have 
suffered  the  land  to  be  lost. 

The  decree  is  erroneous  on  another 
ground.  The  chancellor  should  not  have 
disturbed  the  marriage  settlement  until  the 
other  property,  not  included  in  it,  had  been 
applied  to  satisfy  Greenhow* s  claim.  The 
case  of  Galton  v.  Hancock,  2  Atk.  430,  is 
similar  in  principle  to  this. 

As  to  the  right  of  the  children  to  the 
benefit  of  the  settlement ;  it  appears  from 
Tabb  and  others  v.  Archer  and  others,  3 
H.  A  M.  400,  that  a  marriage  settlement  is 
good,  even  in  favour  of  collateral  relations. 
Williams,  for  the  appellee.  I  admit 
365  the  general  rule  of  *law  that  mar- 
riage is  a  sufficient  consideration ; 
but  this  court  ought  not  to  ciirry  the  doc- 
trine farther  than  it  has  been  carried  in 
England.  The  court  of  equity  will  never, 
in  favour  of  volunteers,  disappoint  the 
just  expectation  of  creditors.  In  all  the 
cases  cited  by  Mr.  Call,  the  question  was 
between  the  holder  of  the  estate  and  par- 
ties claiming  under  the  agreement  x  iu  not 
one  of  those  cases  were  the  rights  of  a 
creditor  in  question. 

According  to  the  British  authorities 
children  born  before  the  marriage  are  but 
volunteers,  and  cannot  be  preferred  to 
creditors.  As  between  the  husband  and 
wife,  and  the  issue  of  the  marriage,  the 
marriage  is  a  valuable  and  sufficient  con- 
sideration ;  but  all  other  persons,  in  whose 
favour  limitations  may '  be  made  in  mar- 
riage settlements,  are  mere  volunteers,  (e) 
No  consideration  for  this  settlement  ex- 
isted, except  the  marriage:  and  that  was 
only  on  the  part  of  the  wife.  The  children 
are  provided  for,  by  name,  and,  at  the  date 
of  the  settlement,  were  not  legitimated. 

Does  the  act  of  assembly (f)  change  the 
doctrine?  According  to  that  act,  the 
marriage  must  first  take  place,  and  after- 
wards the  children  must  be  recognised,  to 
make  them  legitimate.  It  does  not  say 
they  shall  be  considered  as  children  of  the 
marriage,  and  entitled,  as  such,  to  the 
benefit  of  a  settlement,  but  only  empowers 
them  to  take  by  descent,  as  being  legiti- 
mated. Whether  this  woman  might  have 
had  children  after  the  marriage,  is  nothing 
to  the  purpose.  It  is  sufficient  that  she  had 
not.  If  there  had  been  such  other  children, 
a  different  question  might  have  been  pre- 
sented for  discussion. 

It  is  not  necessary,  in  this  case,  to 
prove  actual  fraud;  for  a  voluntary  con- 
veyance,    even     without     fraud,    is    void 


<d)  2  Wils.  841.  Turner  v.  Vauirban. 

(e)  Suffden.  484:  2  Bro.  Cta.  Cas.  148. 

(f)  Rev.  Code.  v.  1.  p.  170,  s.  19. 
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against  creditors;  and  Coutts  was  as  much 
bound,  *'iii  honour  and  conscience,"  to 
pay  his  just  debts,  as  to  provide  tor  the 
woman  and  children  in  question. 

As  to  the  mortg'age ;  it  contained  a  cove- 
nant, that  Greenhow   should  not  pro- 

366  ceed    to   foreclose    '* until  after    *the 
year  1804;"  before    which    time    the 

land  was  sold  for  taxes.  The  universal 
custom  of  this  country  is  for  the  mortgfagor 
to  remain  in  possession.  He  cannot  be 
turned  out  but  by  ejectment,  or  decree  to 
foreclose.  The  mortgagee  holds  the  deed 
only  as  a  security ;  and  it  never  has  been 
decided  that  he  is  bound  to  pay  the  taxes. 
Surely,  the  person  in  possession  ought  to 
pay  them.  No  person  would  take  a  mort- 
gage if  he  was  responsible  for  the  taxes, 
though  not  in  possession  of  the  land. 

Wick  ham,  in  reply.  It  was  Greenhow' s 
duty  to  have  saved  himself  by  means  of 
the  mortgage,  if  he  could.  According  to 
the  maxim  ^*sic  utere  tuo  ut  alienum  non 
laedas,"  he  should  have  taken  care  of  his 
own  security,  so  as  not  to  injure  us.  He 
is  plaintiff  in  equity,  and  ought  to 
have  done  equity.  The  general  question, 
whether  the  mortgagee  of  lands  ought  to 
pay  the  taxes,  need  not  be  discussed  in  this 
case.  The  land  was  in  a  distant  country, 
and  not  in  the  actual  occupancy  of  Coutts. 
Greenhow,  therefore,  was  equally  bound  to 
see  that  it  was  not  forfeited  for  non-pay- 
ment of  taxes.  But  if  Coutts  was  to 
blame,  his  wife  and  children,  who  are  pur- 
chasers under  the  marriage  settlement,  are 
not  responsible  for  his  neglect.  After  the 
deed  to  them  was  executed,  it  was  par- 
ticularly incumbent  upon  Greenhow  to 
have  taken  care  to  get  satisfaction  out  of 
his  mortgage. 

As  to  the  effect  of  the  settlement;  Mrs^ 
Coutts  had  a  good  right  to  dower:  why  not, 
then,  to  the  benefit  of  a  settlement? 
Wherever  a  woman  is  entitled  to  dower 
she  may  take  by  jointure.  I  believe  that, 
in  fact,  Mrs.  Coutts  made  a  bad  bargain; 
the  jointure  secured  to  her  by  the  deed, 
being  worth  less  than  her  dower  would  have 
been.  But  the  plus,  or  the  minus,  is  a 
matter  of  no  consequence.  Mr.  Williams 
admits  the  decree  must  be  reversed  as  to 
her.     Why  not,  then,  as  to  her  children? 

In  the  case  of  children  born  of  the  mar- 
riage, no  consideration   moves    from 

367  them :  they  claim  only  through  *their 
mother,  without  any   merit   of    their 

own.  Yet  whatever  consideration  flows 
from  her  enures  to  their  benefit.  The 
same  reason  applies  to  her  children  born 
before  marriage.  They  are  equally  meri- 
torious, and  she  is  equally  bound  to  pro- 
vide for  them.  Indeed,  there  are  stronger 
motives,  on  her  part,  to  provide  for  chil- 
dren actually  existing,  than  for  mere 
potential  children. 

There  never  was  a  decision,  that  a 
child,  begotten  before  the  marriage,  and 
born  afterwards,  should  lose  the  benefit 
of  a  settlement  made  after  it  was  begotten. 
Yet  such  child  is  not  a  child  of  the  mar- 
riage. The  principle  upon  which  such  a 
settlement  is  held  good  in  England,  is, 
that  every  child  born  in  wedlock,  is  legiti- 
mate; and  this  entitled  such  child  to  the 
benefit  of  the   settlement.     Under  our   act 


of  assembly,  (which  makes  children,  bom 
before  the  marriage,  and  recognised  by 
their  father,  legitimate, )  the  same  princi- 
ple applies  in  favour  of  children  born  be- 
fore the  marriage,  if  recognised.  All  such 
children  must,  in  this  country,  be  con- 
sidered children  of  the  marriage.  Rec- 
ognition need  not  be  after  the  marriage : 
if  made  at  any  time,  it  is  good :  and  in 
this  case  they  are  recognised  in  the  settle- 
ment itself. 

In  Tabb  and  others  v.  Archer  and 
others,  the  collaterals  could  not  have  been 
considered  volunteers.  In  that  case  the 
conveyance  was  defective;  yet  the  court 
decreed  the  defect  to  be  supplied.  This 
they  would  not  have  done  in  favour  of 
mere  volunteers.  The  court  must  have 
regarded  the  consideration  of  the  marriage 
as  enuring  in  favour  of  the  collaterals. 

But  even  if  the  children  were  volunteers, 
the  court  will  respect  their  rights;  and, 
if  there  be  other  estate,  will  make  the 
creditors  take  satisfaction  out  of  that. 
There  is  no  proof  in  this  record  that  Coutta 
was  insolvent,  or  that  he  had  not  other 
funds  to  satisfy  creditors.  The  estate  of 
which  he  died  possessed  was  liable  for  his 
debts  (whether  in  the   hands  of  exec- 

368  utor,    heir,    or   devisee)  ^before    the 
property  in  the  hands  of   volunteers, 

claiming  by  deed,  could  be  disturbed. 
Even  a  voluntary  bond  is  preferred  to  a 
legacy. 

The  chancellor,  therefore,  should  have  di- 
rected an  account  of  all  the  estate  to  be 
taken  in  the  first  place,  and  should  not 
have  subjected  to  Greenhow's  claim  the 
property  mentioned  in  the  settlement,  un- 
til all  the  rest  had  been  exhausted. 

Thursday,  June  20th.  The  judges  pro- 
nounced their  opinions. 

JUDGE  COALTER.  In  the  case  of 
Bppes  V.  Randolph, (a)  Judge  Pendleton, 
in  delivering  the  opinion  of  the  court, 
lays  it  down  as  a  general  doctrine,  *'that 
where  a  creditor  takes  no  specific* lien,  he 
trusts  his  debtor  upon  the  credit  of  his 
property  generally,  and  on  a  confidence 
that  he  will  not  lessen  it  to  his  prejudice. 
He  has,  therefore,  a  claim  upon  all  that 
property  whilst  it  remains  in  the  hands  of 
the  debtor,  and  may  pursue  it  into  the 
hands  of  a  mere  volunteer ;  but  not  hav- 
ing restrained  the  debtor's  power  of  alien- 
ation, if  he,  or  his  volunteer,  convey  to 
fair  purchasers,  they,  having  the  law« 
and  equal  equity,  will  be  protected  against 
the  creditor."  The  only  question  is, 
whether,  in  this  case,  as  in  that,  the  ap- 
pellants are  such  fair  purchasers  for  val- 
uable consideration. 

There  can  be  no  doubt  whatever  but 
that  this  deed  is  good,  against  creditors, 
as  to  the  wife  and  the  issue  of  the  mar- 
riage. The  only  question  is,  whether  the 
children  born  before  the  marriage  are 
mere  volunteers,  and  the  deed,  as  to  them, 
void  against  creditors. 

As   to    this    point,    the   case    has    some 

analogy  to  the  case  of  a    man,    or   woman, 

about  to  contract  a   second    marriage,    and 

making  a  provision  for  the   children   of   a 

former.     In  such  cases,    very    strong 

369  authority,  I  believe,  *can  be  produced 


(a)  S  Call.  188. 
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to  prove  that  those  children  are  not  mere 
Tolanteers.<a) 

This,  hovvever,  is  a  stronger  case. 
These  are  the  children  of  both  the  contract- 
ing parties.  They  were  bound  as  well  by 
the  ties  of  affection,  as  by  those  of  mo- 
rality and  justice,  not  only  to  provide  a 
comtortable  support  for  their  innocent  off- 
spring, but  to  raise  them  to  that  station  in 
society  in  which  the  laws  of  their  country, 
upon  the  marriage  of  their  parents,  place 
them:  and,  in  this  point  of  view,  I  cannot 
perceive  the  difference  between  the  situa- 
tion of  these  children,  and  a  child,  in  Eng- 
land, who  is  born  a  week  after  marriage. 

That  child  is  not  (in  rerum  natura)  a 
child  of  the  marriage,  yet  he  is  so  by  the 
laws  of  his  country,  and  would  be  a  pur- 
chaser for  valuable  consideration  under  a 
marriage  settlement.  In  this  case,  too, 
the  marriage,  under  the  influence  of  our 
laws,  makes  these  the  legitimate  thildren 
of  the  parties  contracting.  And,  in  this 
particular  case,  nothing  but  marriage  was 
wanting;  inasmuch  as  Coutts  had  always 
recognised  them  as  his  children;  they 
bore  his  name  and  are  called  his  children 
in  the  marriage  settlement. 

I  am  therefore  of  opinion  that  they  were 
not  volunteers,  but  purchasers  for  a  valua- 
ble consideration.  But,  it  may  be  said, 
that  a  deed  may  be  fraudulent  and  void 
under  the  statute,  though  made  upon  a  good 
and  meritorious  consideration ;  nay,  that 
even  valuable  consideration  will  not  avail, 
unless  it  be  also  bona  fide.(b)  And  to 
avoid  the  deed  on  this  ground,  it  is  charged 
in  the  bill,  that  Coutts  conveyed  all  his 
property  in  trust,  &c.  The  amended  bill, 
however,  admits  that  the  party,  on  the  day 
he  gave  his  bond  for  the  debt,  executed  a 
mortgage  for  a  moiety  of  7,000  acres  of 
land  in  Kentucky  to  secure  it. 

If  this  land  was  not  considered  sufficient 
for  that  purpose,  why  did  not  the  party 
then  take  additional  security?  But,  in  ad- 
dition to  this,  Coutts  died  possessed 
370  of  *a  considerable  real  estate  in  lots 
and  lands  in  Manchester  and  Hen- 
rico, and  his  executor  is  now  in  pursuit  of 
a  large  debt,  which  may  be  recovered. 

I  will  not  pretend  to  say  how  far  the 
neglect  of  the  creditor  to  pay  the  taxes  on 
the  lands  in  Kentucky  might  affect  him, 
in  a  controversy  with  the  mortgagor,  were 
they  the  only  parties  before  the  court; 
but,  surely,  there  is  a  wide  difference  be- 
tween the  case,  as  it  would  stand  between 
those  parties,  and  the  case  where  the  mort- 
gagee suffers  the  mortgaged  premises 
(which  may  have  been  a  sufficient  secu- 
rity) to  become  forfeited,  and  then  comes 
into  a  court  of  equity  to  set  aside  the  legal 
rights  of  the  appellants;  even  admitting 
that  they  are  mere  volunteers. 

In  the  case  of  Kppes  v.  Randolph,  the 
court  noticed  the  improper  conduct  of  the 
plaintiff  in  not  proceeding,  in  time,  to 
charge  the  lands  in  the  hands  of  the 
devisees,  which  he  might  have  charged,  in 
exoneration  of  the  purchasers. 

In  this  case  there  are  not  only   lands   in 

(a)  1  Ves.  216:  1  Atk.  265,  and  Tabb  and  otbers  t. 
Arctaen  3  H.  &  M.  899,  and  the  cases  there  cited. 

(b)  5  Ves.  Jan.  870:  8  Ob.  80.  Twyne's  Ctise.  and 
Cowp.  705.  Doc  v.  Rootledffe. 


the  hands  of  devisees,  which  may  yet  be 
charged,  but  I  am  by  no  means  certain 
that  the  Kentucky  lands  are  entirely  lost. 
The  last  sale  made,  probably  in  1804,  or 
1805,  (for  it  was  for  the  taxes  of  1802  and 
1803,)  was  of  5,355  acres,  which  was  sold 
to  Philip  Buckner.  The  patent  was  origi- 
nally granted  to  him ;  and  it  is  not  im- 
probable that  he  was  the  cotenant  of  the 
other  moiety,  equally  bound  to  pay  the 
taxes,  and  now  holds  the  land  in  trust  for 
the  creditor,  if  he  would  take-  the  trouble 
to  look  after  it. 

The  decree  must,  therefore,  be  reversed ; 
and,  as  the  amended  bill  mentions  the 
mortgage,  and  there  is  a  prayer  for  gen- 
eral relief,  the  cause  must  be  sent  back,  to 
be  proceeded  in  to  a  foreclosure  of  the 
mortgage;  with  liberty  to  the  plaintiff  to 
amend  his  bill,  so  as  to  pursue  the  property 
devised  into  the  hands  of  the  devisees ; 
unless,  indeed,  the  consent  of  the  parties, 
before  the  commissioner,  (as  stated  in  his 
report,)  would  have  authorized  a  decree 
against  them  for  a  sale  of   the   prop- 

371  erty  devised,   *and   a    foreclosure   of 
the  mortgage;    in    which    case,    this 

court  might  at  once  pronounce   the  decree. 

JUDGE  CABBLLr.  The  appellants, 
claiming  under  the  marriage  settlement, 
must  be  considered  either  as  volunteers, 
or  as  purchasers  for  a  valuable  considera- 
tion. Admitting  them  to  be  volunteers, 
the  settlement  will  not  be  void,  even  as  to 
creditors,  unless  the  creditors  cannot  be 
otherwise  satisfied,  f^or,  although  the 
maxim  is,  that  a  man  must  be  just  before 
he  is  generous,  yet  an  act  that  is  merely 
generous,  or  voluntary,  can  be  set  aside  in 
favour  of  those  only  who  are  injured  by  it. 
He  who  anks  equity,  must  first  do  equity. 
Green  bow  shovld  have  gone  against  the 
other  eslate  of  Coutts  before  he  invaded 
the  settlement;  and  even  common  justice 
required  that  he  should  resort  to  that  fund 
which  had  been  set  apart,  with  his  own 
consent,  for  the  payment  of  his  debt,  be- 
fore he  disturbed  arrangements  made  in 
favour  of  others,  for  whom  Coutts  was,  at 
least,  morally  bound  to  provide.  There  is 
nothing  like  actual  fraud  proved  in  this 
•case.  It  does  not  appear  that  Coutts  owed 
any  other  debt  than  that  to  Green  how : 
and  for  the  payment  of  that  debt,  he  con- 
veyed, before  the  execution  of  the  mar- 
riage settlement,  property  which  is 
admitted  to  have  been  amply  sufficient  for 
the  purpose.  If  that  property  has  been 
lost  in  consequence  of  the  non-payment  of 
taxes,  it  will  be  a  question  for  subsequent 
inquiry  on  whom  that  loss  shall  fall ;  at 
least,  so  far  as  relates  to  the  payment  of 
Green  how's  debt. 

But  the  appellants  are  purchasers  for  a 
valuable  consideration ;  and,  as  such,  will 
hold  the  property  settled  on  them,  even 
against  all  creditors.  So  far  as  relates 
to  Mrs.  Coutts,  it  seems  difficult  to  imagine 
on  what  ground  a  doubt  could  have  been 
founded.  That  marriage  is  a  valuable  con- 
sideration seems  to  be  so  firmly  established 
as  a  general  principle,  as  to  preclude  the 
necessity  of  referring  to  authorities.  I 
will,       however,      barely       mention 

372  *the    case  of    Kppes    v.     Randolph. 
But  the  chancellor,  in   declaring    the 
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settlement  yoid,  must  have  g^one,  I  pre- 
sume, on  the  idea  that  the  cohabitation  of 
the  parties,  before  the  marriage,  will 
take  this  case  out  of  the  general  rule. 
This  is  the  first  time,  so  far  as  I  have  ob- 
served, that  this  exception  has  been  con- 
tended for,  either  in  this  country  'or  in 
England.  Supported  neither  by  authority, 
nor  reason,  it  cannot  be  admitted.  I  shall 
not  be  the  apologist  of  the  conduct  of  the 
parties  before  their  marriage.  They  have, 
however,  legitimated  the  innocent  offspring 
of  their  criminal  intercourse,  and  have 
made  to  society  all  the  atonement  In  their 
power;  and  I  am  unable  to  perceive  any 
reason,  in  justification  of  marriage  settle- 
ments generally,  which  does  not  apply  to 
this  in  particular.  If  the  consideration 
of  the  marriage  be  valid  as  to  the  parties 
to  the  marriage,  it  would  undoubtedly  be 
equally  so,  as  to  the  issue  of  the  marriage ; 
for  there  has  never  been  an  attempt  to 
distinguish- between  them.  Nor  does  our 
act  of  assembly  make  any  difference  be- 
tween children,  born  (as  in  this  case) 
before  the  marriage,  but  recognised  by 
the  father,  and  those  born  after  it.  As 
far  as  relates  to  the  husband,  they  are  the 
children  of  the  marriage ;  for,  without  the 
marriage,  they  would  not  be  considered 
as  his  children.  By  the  common  law,  a 
child  begotten  before,  but  born  after 
matriage,  is  legitimately  and  would  cer- 
tainly be  entitled  to  the  benefit  of  a 
settlement  providing  for  the  issue  of 
the  marriage;  and  our  act  of  assembly 
has  placed  the  children,  in  this  case, 
on  the  same  ground.  I  am  therefore 
of  opinion  that  the  decree  of  the  chan- 
cellor, so  far  as  it  affects  the  marriage 
settlement,  is  erroneous,  and  ought  to  be 
reversed ;  and  that  the  cause  be  remanded 
for  farther  proceedings  in  relation  to 
the  property  not  contained  in  that  settle- 
ment. 

JUIKxE  BROOKE.  It  does  not  appear 
by  any  thing  in    the    record,    that    it    was 

the  intention  of  the  parties,  by 
373      ^executing  the  marriage    settlement, 

to  commit  a  fraud  on  the  creditors 
of  Reuben  Coutts.  On  the  contrary,  it 
does  not  appear  that  there  were  any  debts 
except  the  one,  the  payment  of  which 
was  provided  for  by  the  mortgage  of  the 
Kentucky  lands. 

With  respect  to  the  want  of  personal 
inducement  to  the  marriage,  if  it  existed, 
as  seems  to  be  supposed  by  the  chan- 
cellor, I  am  not  prepared  to  say  that 
fraud  would  be  deducible  from  that  cir- 
cumstance. The  case  appears  to  me  (with 
the  exception  of  a  single  circumstance  at- 
tending it)  to  present  the  naked  question, 
whether  a  marriage  settlement,  intended 
to  provide  for  the  husband  and  wife  and 
their  children,  is  a  valid  contract  a^rainst 
creditors.  In  the  case  of  Eppes  v.  Ran- 
dolph, on  a  question  between  creditors  and 
those  claiming  under  the  marriage  arti- 
cles, it  was  decided  by  this  court  that  the 
settlement  was  valid  against  creditors, 
and  that  those  claiming  under  it  were 
purchasers,  and  not  volunteers;  but  it  is 
relied  on,  in  this  case,  that,  though  the 
settlement,  as  to    the    husband   and   wife. 


is  valid,  within  the  rule  laid  down  in  the 
foregoing  case,  yet  that,  as  to  the  childreo 
born  before  the  marriage,  the  considera- 
tion of  the  contract  cannot  enure  to  them, 
and  that  they  must  take  as  volunteers, 
and  not  as  purchasers. 

By  the  common  law,  base  begotten  chil- 
dren, if  not  base  born,  are  legitimated 
by  the  marriage  of  the  parents. 

By  the  civil  law,  the  marriage  of  the 
parents  legitimated  base  bom  children. 
Our  act  of  assembly  on  this  subject  has 
adopted  the  rule  of  the  civil  law,  with  this 
addition,  that  the  children  must  be  recogr- 
nised  by  the  father  to  be  his.  This  was 
obviously  to  remove  the  objection  of  those 
who  contended  for  the  superiority  of  the 
common  law  rule  over  the  rule  of  the  civil 
law,  (in  this,)  that,  by  the  latter  rule,  the 
husband  by  the  marriage  was  compelled 
to  fathej:  children  not  acknowledged  to  be 
his  own,  and,  of  consequence,  the  motive 
to  marry  would  not  be  so  strong  as  under 
the      rule     of     the     common     lave. 

374  *The  case  now  under  consideration  is, 
completely,  as  to  this    point,    within 

the  act  of  assembly  before  mentioned : 
the  children,  though  base  born,  are 
legitimated  by  the  marriage  of  the  par- 
ents, and  the  recognition  of  them,  as 
his  own,  by  the  husband,  both  before 
and  after  the  marriage.  Upon  this  view 
of  the  subject,  I  cannot  perceive  the 
accuracy  of  that  reasoning  which  would 
put  them  in  a  worse  situation  than  that 
of  those  born  after  the  marriage.  It  can- 
not be  founded  on  any  thing,  in  the  moral 
condition  of  the  parties,  to  invalidate  the 
contract.  It  never  has  been  contended, 
that  I  know  of,  that  a  base  begotten  child 
could  not  he  provided  for  by  marriage  set- 
tlement, to  the  exclusion  ot  creditors, 
by  the  principles  of  the  common  law.  NTo 
case  to  that  effect  has  been  produced ;  and 
I  can  see  no  difference  in  reason  between 
a  provision  for  a  base  begotten  child,  legit^ 
imated  by  the  marriage  of  the  parents  ac- 
cording to  the  rule  of  the  common  law,  and 
for  base-born  children  legitimated  by 
the  marriage  of  their  parents  under  the 
rule  of  our  law.  The  policy  is  the  same, 
though,  perhaps,  not  so  strong  in  the  last 
case  as  in   the  first. 

The  time  of  the  marriage  must  be  unim- 
portant. Upoti  this  point,  then,  I  am  of 
opinion  the  chancellor  erred,  and  that  the 
decree  should  be  reversed,  and  this  cause 
sent  back  to  the  court  of  Chancery  for  fur- 
ther proceedings  to  be  had  in  relation  to  the 
property  of  Reuben  Coutts,  not  compre- 
hended in  the  marriage  settlement;  the 
claim  to  which  not  having  been  charged 
in  the  bill,  nor  controverted  in  this  case, 
I  give  no  opinion  respecting  it. 

JUDGE  FLEMING.  On  an  attentive 
examination  of  the  record,  it  appears  to 
me  that  the  decree  is  erroneous,  and  that 
the  bill  ought  to  have  been  dismissed  with 
costs.  The  decree  is  expressly  founded  on 
an  opinion  that  the  deed  of  marriage  set- 
tlement, in  the  proceedings  mentioned, 
was  fraudulent  as  to  the  creditors    ot 

375  Reuben      Coutts.      To      *show      the 
grounds  of  a  contrary    opinion,    and 

my  reasons  for  thinking  the   bill    ought   to 
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have  been  dismissed,  I  must  take  a  short 
view  of  the  facts  and  circumatances  as 
they  appear  on  the  record. 

Reuben  Coutts  being  indebted  to  Hicks  & 
Campbell,  on  the  29th  of  August,  1799, 
executed  to  them  three  notes,  or  single 
bills,  under  seal,  for  1541.  8s.  4d.  each, 
payable  respectively,  on  the  first  days  of 
September,  1800,  1801,  and  1802,  with  in- 
terest from  the  dates ;  which  bills  were  im- 
mediately assigned  to  George  Greenhow, 
with  recourse  on  the  assignors,  in  case 
of  insolvency.  On  the  same  day  Coutts 
executed  a  mortgage  to  Greorge  Greenhow, 
the  assignee  of  the  bills,  for  a  moiety  of  a 
tract  of  7,000  acres  of  land,  on  iKKust 
Creek,  north  fork  of  Licking,  in  the  state 
of  Kentucky,  which  mortgage  was  duly 
recorded  in  the  court  of  appeals  in  the 
state  of  Kentucky,  the  29th  of  June,  1800. 
In  the  years  1802  and  1803,  Greenhow  insti- 
tuted suits,  and  obtained  judgments 
against  Coutts  on  those  bills ;  and  issued 
writs  of  fieri  facias  thereon,  which  were 
returned  **no  effects,"  and,  in  July,  1806, 
those  judgments  wete  assigned  to  James 
Greenhow,  the  complainant  in  this  suit: 
who,  in  his  original  bill,  charges  that 
Coutts,  being  indebted,  not  only  to 
George  Greenhow  and  himself,  but  also 
to  various  other  persons,  on  the  lOth 
of  September,  1799,  executed  to  Samuel 
M'Craw  and  others  a  conveyance  of 
his  whole  estate,  real  and  personal, 
under  the  guise  and  pretence  of  mar- 
riage articles,  &c.  when  it  appears  by 
the  record  that  Coutts  was  not  indebted 
to  him,  but  by  the  assignment  of  the  judg- 
ment aforesaid,  which  took  place  near 
seven  years  after  the  date  of  the  marriage 
settlement.  In  his  amended  bill,  he 
charges  that  the  said  Reuben  Coutts  exe- 
cuted a  mortgage  to  George  Greenhow 
upon  some  lands,  alleged  to  belong  to  him 
in  the  state  of  Kentucky,  to  secure  the 
payment  of  the  debt ;  and  further  charges, 
that  Coutts  executed  the  mortgage,  merely 
as  a  colour  to  justify  the  fraud,  then  medi- 
tated, of  conveying  away  all   the   property 

he  had ;  that  being  informed  of  it,  he 
376      made  inquirv  respecting    *the   same, 

(having  understood  that  to  be  the 
only  objection  to  paying  the  debt  out  of 
the  pretended  trust  estate, )  and  has  been 
informed,  believes,  and  therefore  charges, 
that  Reuben  Coutts  having  neglected  to 
pay  the  taxes  on  the  said  land,  it  was  sold 
for  the  same,  about  the  time  of  executing 
the  said  mortgage,  of  Which  the  said  Coutts 
had  notice:  and  George  Greenhow,  in  his 
answer  to  this  amended  bill,  says  '^that 
some  time  after  the  execution  of  the  said 
mortgage,  he,  upon  inquiry,  discovered 
that  the  lands  had  been  sold  for  the  pay- 
ment of  taxes;  and  understood  the  sale 
happened  some  time  in,  or  about,  the 
year  1799:  and,  finding  the  mortgage 
afforded  him  no  security,  he  instituted  the 
suits  on  the  single  bills,  and  recovered 
the  judgments  referred  to  by  the  plain- 
tiff." It  seems  that  both  the  plaintiff  and 
himself  (whose  duty  it  was  to  pay  particu- 
lar attention  to  the  important  subject)  had 
been  most  egregiously  misinformed,  from 
whatever  source  their  information  might 
have  been    derived ;    for  it  appears,    by    a  I 


certificate  of  George  Madison,  auditor  of 
public  accounts  in  the  state  of'  Kentucky, 
that,  on  the  11th  day  of  November,  18(«, 
(upwards  of  three  years  after  the  date  of 
the  mortgage, )  750  acres,  part  of  the  said 
land,  were  sold,  for  the  tax  of  1800,  to 
Samuel  C.  Hall  and  Anthony  Foster,  for 
the  sum  of  8  dollars  and  75  cents.  At  an 
after  date,  (but  when  is  not  stated  in  the 
certificate,)  875  acres  more  were  sold  (sup- 
posed to  be  for  the  tax  of  1801)  to  J.  &  L. 
Henderson  &  Co.  for  the  sum  of  7  dollars 
and  81  1-2  cents.  And  5,355  acres,  the  re- 
mainder of  said  undivided  7,000  acres  of 
land,  were  sold  for  the  taxes  of  1802  and 
1803,  to  Philip  Buckner,  (who,  it  seems, 
was  equally  interested  with  Coutts  in  the 
said  7,000  acres, )  for  the  sum  of  19  dollars 
and  31  cents.  The  precise  time  of  this  lat- 
ter sale  is  not  stated ;  but  it  could  not  have 
been  before  the  year  1804 ;  (long  after  the 
judgment  had  been  obtained  on  the  notes;) 
for  the  sales  of  lands  in  Kentucky  for 
taxes,  are  never  made  sooner  than  October 
next     succeeding     the     year     after 

377  *which  they  become  due.    Thus-  did 
George    Greenhow,    the    mortgagee, 

(in  whom  the  legal  title  to  the  land  was 
vested,  no  interest  remaining  in  Coutts, 
except  his  equity  of  redemption  on  paying 
the  debt  with  interest  thereon,)  suffer  this 
valuable  tract  of  land  (a  moiety  of  7,000 
acres)  to  be  sold  for  about  half  a  cent  per 
acre,  when  less  than  36  dollars,  divided 
into  four  equal  annual  payments,  would 
have  saved  the  whole  undivided  7,000  acres  I 
And  James  Greenhow,  the  assignee  of  the 
judgments,  (sta<^ding  on  no  higher  ground 
than  Greorge  Greenhow  occupied,)  comes 
into  a  court  of  equity  to  annul,  and  set 
aside,  as  fraudulent,  a  marriage  contract, 
fairly  and  bona  fide  made,  upon  one  of  the 
most  important  and  valuable  considerations 
known  in  civil  society.  Coutts,  after  hav- 
ing lived  many  years  with  Jane  New,  and 
having  several  children  by  her,  born  out 
of  wedlock,  took  the  laudable  resolution  to 
marry  her;  and,  on  the  10th  of  Sep- 
tember, 1799,  (12  days  after  the  date  of  the 
notes  and  mortgage,)  executed  the  mar- 
riage settlement,  in  the  proceedings  men- 
tioned ;  and  on  the  17th  day  of  the  same 
month,  intermarried  with  the  said  Jane 
New;  and  thereby  legitimated  his  said 
children,  five  in  number;  which  I  consider 
a  very  laudable  and  meritorious  transaction, 
especially  as  he  had  given  ample  security 
for  the  debt,  now  sought  to  be  made  out 
of  the  trust  estate,  or  marriage  settlement ; 
which  security  was  lost,  as  I  conceive, 
through  the  gross  negligence  of  the  mort- 
gagee, as  it  may  be  fairly  presumed  that 
the  taxes  of  the  land  had  been  regularly 
paid,  down  to  the  date  of  the  mortgage ; 
it  appearing  by  the  record,  that  the 
first  sale  of  the  land  for  taxes,  was 
for  the  tte  of  18(X),  though  not  made 
until  the  11th  day  of  November,  1802. 
Admitting,  however,  that  the  mortgagee 
was  no  way  responsible  for  the  loss  of  the 
mortgaged  land,  the  deed  of  marriage  set- 
tlement, bona  fide  made,  on  a  valuable  con- 
sideration, was,  nevertheless,  valid,  both 
in  law  and  equity,  and  ought  to  be  sup- 
ported.    See  the   decree    in   the   case 

378  of     Kppes     v.    ^Randolph,    2     CalU 
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188,  where  the  deeds  to  Richard  Ran- 
dolph, jun.  and  to  David  Meade  Ran- 
dolph were  sustained,  upon  much  slighter 
.  foundations.  It  seems,  by  the  report  of  the 
commissioner,  that  Coutts  was  possessed 
of  considerable  property,  not  com- 
prised in  the  marriage  settlement ;  which 
he  afterwards  disposed  of  by  his  will; 
(but  whether  acquired  before,  or  after  the 
settlement,  does  not  appear;)  and  which 
was  neither  charged  in  the  bill,  nor  noticed 
in  either  of  the  answers;  but  may  perhaps 
be  liable  to  satisfy  Greenhow's  debt.  On 
this  point,  however,  I  give  no  opinion,  as 
there  may  be  other  superior  claims  upon  it. 
My  opinion,  upon  the  whole,  is,  that  the 
decree  be  reversed,  and  the  bill  dismissed 
with  costs;  but  without  prejudice  to  any 
future  suit  the  appellee  may  be  advised  to 
bring  for  the  recovery  of  his  debt,  to  be 
satisfied  out  of  other  property  than  that  com- 
prised in  the  marriage  settlement.  But  a 
majority  of  the  court  being  of  opinion  that 
the  cause  ought  to  be  remanded  for  further 
proceedings  to  be  had  therein,  the  follow- 
ing entry  (which  has  been  seen  and  ap- 
proved by  Judge  Roane)  (1)  is  to  be 
made. 

"The  Court  is  of  opinion  that  the  decree 
is  erroneous  in  adjudging  the  deed  of  trust, 
or  marriage  settlement  in  the  proceedings 
mentioned,  to  be  fraudulent  as  to  the  cred- 
itors of  Reuben  Coutts,  and  in  ordering  the 
slaves  and  personal  estate  mentioned  in 
the  said  deed,  and  in  the  commissioner's 
report  of  the  18th  of  September,  1810,  to  be 
sold  to  pay  to  the  plaintiff  his  debt  and 
costs,  also  in  the  proceedings  mentioned; 
this  court  being  of  opinion  that  the  said 
deed  of  settlement,  having  been  bona  fide 
made  on  a  valuable  consideration,  is 
valid,  and  ought  to  be  sustained,  and  that 
no  ^art  of  the  estate  therein  comprised  is 
subject  to  the  debts  of  the  said  Reuben 
Coutts.'' 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 
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Tuesday,  June  IStli,  1811. 

Suit  tor  Pr«edoni«-PUiiitlff  White  Person-Verdict- 

In  a  suit  for  freedom,  if  It  appear  to  the  jury, 
from  Inspection,  tbat  the  plaintiff  is  a  white 
person,  they  ouffht  to  find  a  verdict  in  his  favonr; 
unless  it  be  proved,  on  the  other  side,  that  he 
descended  in  the  maternal  line  from  a  slave. 

In  a  suit  for  freedom,  the  jury  returned  a 
verdict  in  the  following  words:  **We  of  the 
jury  find  that  the  plaintiff  Nanny  Pagee 
was  brought  into  the  commonwealth  of 
Virginia  from  the  state  of  North  Carolina, 
by  Thomas  Jones,  subsequent  to  the  fifth  of 
October,  1778;  that  if  the  said  plaintiff 
was  a  slave,  it  doth  not  appear  to  the  jury 
that  the  said  Thomas  Jones  did  comply 
with  the  provisions  of  the  act,  entitled 
'An  act  for    preventing  the  further  impor- 


(1)  Note.  JUDOB  Roane  was  one  of  the  court 
which  heard  the  cause  argued,  but  was  not  present 
when  the  opinions  were  delivered.— Note  in  Orig- 
inal Edition. 

•The  principal  case  was  cited  in  M'Michen  v. 
Amos.  4  Rand.  140:  Oreffory  v.  Bauirh.  2  Leiflfh  682, 
683,  096;  foot-note  to  Hudirins  v.  Wrights.  1  Hen.  & 
M.  184. 


tation  of  slave8.'(a)  We  of  the  jury  also 
find,  from  inspection,  that  the  said  plain- 
tiff Nanny  Pagee  is  a  white  woman.  We 
of  the  jury,  therefore,  find  that  the  plain- 
tiffs are  free  persons  and  not  slaves;  and 
we  find  for  them  one  penny  damages." 

Judgment  for  the  plaintiffs,  and  appeal. 

Three  bills  of  exceptions  were  taken  by 
Hook,  the  defendant,  to  sundty  instruc- 
tions and  opinions  of  the  court  upon  the 
evidence.  But  since  the  decision  by  tuis 
court  chiefly  turned  upon  one  circumstance, 
and  the  general  scope  of  the  exceptions 
sufficiently  appears  in  the  following  opin- 
ions, a  farther  statement  may,  with  pro- 
priety, be  dispensed  with. 

The  cause  was  argued  by  the  Attorney 
General  and  Wirt,  for  the  appellant,  and 
Wickham,  for  the  appellees,  at  consider- 
able length,  on  a  variety  of  points. 

It  was  contended,  on  the  part  of  the  ap- 
pellant, that  the  verdict  was  not  general 
but  special.  The  word  ** therefore,"  com- 
pels the  court  to  inquire  whether  the  prem- 
ises were  correct  from  which  the  jury  drew 
their  conclusion.  Where  the  verdict  makes 
a  statement  of  facts,  and  concludes  with  a 
general  finding,  the  court  have  a  right  to 
consider  it  a  special  verdict.  Hobart, 
380      p.  53.     The  question  *then  is,  do  the 

facts  found  warrant  a  judgment  for' 
the  plaintiffs?  The  mere  circumstance, 
that  they  are  white,  is  not  of  itself  sufB- 
cient.  If  it  be  admitted  that,  prima  facie, 
every  white  person  is  free,  it  is  only  a 
presumption  which  stands  until  rebutted  by- 
other  circumstances:  but  other  circum- 
stances appear  in  this  record  showing  the 
plaintiffs  were  slaves.  The  first  part  of 
the  verdict  is  incomplete,  and  too  uncer- 
tain. To  entitle  the  plaintiffs  to  recover, 
the  jury  should  have  found  that  they  were 
not  held  by  Jones  either  by  descent,  mar- 
riage, or  devise,  and  that  he  failed  to  take 
the  oath  prescribed  by  law.  The  promi- 
nent fact,  that  the  plaintiffs  were  slaves 
when  imported,  is  stated  hypothetically 
only ;  and  ex  propositione  hypothetica  niliii 
sequitur.  The  jury  have  left  it  to  the 
court  to  find  a  fact  which  they  should  have 
found  themselves. 

On  the  other  side  it  was  said,  that  the 
verdict  closed  all  other  questions  by  finding 
that  the  plaintiffs  were  white  persons;  that 
if  the  court,  in  Hudgins  v.  Wrights,  1  H. 
A  M.  134,  could  form  its  judgment  by 
inspection,  so  might  the  jury,  in  this  case; 
that  the  jury's  stating  the  facts  on  which 
their  opinion  was  founded,  did  not  prevent 
their  verdict  from  being  general ;  and  that, 
as  to  the  other  point,  the  finding  'Uhat  the 
plaintiffs  were  brought  into  this  state  after 
the  fifth  of  October,  1778,"  was  sufficient 
to  entitle  them  to  freedom ;  it  being  in- 
cumbent on  the  defendant  to  show  facts 
bringing  the  case  within  some  of  the  ex- 
ceptions of  the  act ;  which  he  had  not  done. 
Saturday,  June  22d.  The  Judges, 
COALTER,  CABELL  and  BROOKB, 
(Roane  and  Fleming  being  absent,)  pro- 
nounced their  opinions  seriatim. 

JFTDGE  COALTER.  The  jury  in  this 
case  find  two  facts;  1.  That  the  plaintiff 
Nanny  was  brought  into  this  common- 
wealth,   from    the    state    of     North    Car- 


(a)  See  Act  of  October.  1778.  c  1,  Ch.  Rev.  p.  80 
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olina,  by  *Thomas  Jones  subBequeut 
to  the  Sth  of  October,  1778;  2.  They 
also  find,  from  inspection,  that  the  said 
plaintiff  Nanny  Pagee  is    a  white  woman. 

After  finding  these  two  facts,  the  jury 
go  on  to  say,  *'We  of  the  jury,  therefore, 
find  that  the  plaintiffs  are  free  persons, 
and  not  slaves;  and  we  find  for  them  one 
penny  damages." 

I  say  nothing  of  the  other  finding,  to 
wit,  **that  if  the  said  plaintifiP  was  a  slave, 
it  doth  not  appear  to  the  jury  that  the  said 
Thomas  Jones  did  comply  with  the  provi- 
sions of  the  act  for  preventing  the  further 
importation  of  slaves;"  because  the  jury 
need  not  find  the  negative  of  a  fact  which 
the  defendant  must  show,  in  order  to  sup- 
port his  plea  of  justification.  That  part  of 
the  verdict,  therefore,  must  clearly  be  re- 
jected as  surplusage.  The  case,  then,  will 
stand  upon  the  other  two  facts,  accom- 
panied with  the  general  finding  that  the 
plaintiffs  are  free. 

The  facts  aforesaid  are  entirely  distinct 
in  their  nature,  and  not  depending  at  all 
on  the  same  testimony ;  and  either  of  them, 
if  found  upon  proper  and  legal  testimony, 
will  entitle  the  party,  ipso  facto,  to  free- 
dom, unless  the  defendant  can  show  some- 
thing to  take  his  case  out  of  their  infiuence. 

I  am  farther  of  opinion  that,  if  the  court 
erred  in  any  instruction,  or  opinion  given, 
which  might  have  had  an  improper  influ- 
ence with  the  jury,  on  the  finding  of  either 
one  of  those  facts,  yet,  if  the  other  fact 
was  properly  and  legally  found,  the  judg- 
ment ought  not  to  be  reversed  because  of 
that  error.  For  example,  if  the  court 
errcKl  as  tu  the  first  finding,  in  not  permit- 
ting the  jury  to  presume  that  the  oath  re- 
quired by  law  was  taken,  yet,  if  it  is 
properly  found  that  the  plaintiff  Nanny  is 
a  white  woman,  and,  therefore,  she  and 
her  cnildren  free,  they  cannot  be  turned 
round  to  contest  their  right  to  freedom  on 
another  and  independent  point,  even  if 
that  other  point  might  ultimately  be  found 
against  them.  Suppose  the  court  had  per- 
mitted the  jury  to  presume,  nay,  snp- 
382  pose  the  ^defendant  had  positively 
proved,  and  the  jury  had  found,  that 
Jones  took  the  oath  prescribed  by  the  4th 
section  of  the  law;  yet,  if  the  jury  had 
found  that  the  plaintiff  was  a  white 
woman,  and,  therefore,  she  and  her  chil- 
dren free,  they  could  not  be  continued  in 
slavery  because  they  had  been  claimed 
and  held  as  slaves.  So,  e  converse,  if  she 
is  black,  and  that  circumstance  had  been 
found  against  her,  or  if  it  had  been  im- 
properly found  that  she  is  white;  yet,  if 
the  other  point  was  well  found  in  her 
favour,  she  would  prevail. 

But  I  incline  to  think  that  both  these 
points  were  well  found  in  her  favour. 

The  bills  of  exceptions  admit  that  the 
plaintiff  Nanny  was  imported  into  this  state 
about  the  year  1780;  and,  consequently,  if 
she  was  a  slave,  her  case  would  be  subject 
to  the  act  of  1778  above  referred  to :  and  the 
defendant  alleges,  in  the  bill  of  exceptions, 
that  Jones  came  within  the  provisions  of 
the  4th  section  of  that  act,  to  wit,  that  he 
had  taken  the  oath,  &c.  He  does  not  pre- 
tend that  his  case  was  embraced  by  any  of 
the  other  provisions  in    the  law,  but  states 


the  reverse.  A  great  deal  of  testimony  is 
brought  into  the  record,  under  one  of  the 
bills  of  exceptions ;  and  the  testimony  of 
the  defendant  goes  to  show  that  Jones 
purchased  Nanny,  as  a  slave,  in  North  Car- 
olina, and  brought  her  into  this  state, 
where  he  resided  for  several  years;  so  that 
the  bill  of  exceptions,  as  well  as  the  testi- 
mony, exclude  the  idea  that  he  claimed  im- 
munity from  the  general  provisions  of  the 
law,  on  any  ground  other  than  that  of 
having  taken  the  oath ;  and  he  moves  the 
court  to  instruct  the  jury,  that  it  is  not 
necessary,  under  the  circumstances  of  this 
case,  that  the  defendants  should  prove  by 
positive  testimony  that  Jones  took  the  oath 
required  by  law;  but  that  the  jury  may, 
at  this  distance  of  time,  presume  it  to 
have  been  done. 
What  are  the  circumstances  of  the  case, 
upon  which  this  court  are  to  form  an 

383  opinion  of  the  correctness  of  *the 
judgment  below?  Those  circum- 
stances were  considered  as  entitled  to  impor- 
tant weight  with  the  court  below  in  forming 
their  decision ;  and,  unless  the  party  chose 
to  detail  them  in  his  exceptions,  how  are 
we  to  judge  of  the  correctness  of  that 
decision?  The  question  is  not  an  abstract 
one,  how  far,  in  any  possible  case,  the  jury 
might  be  left  to  presume  that  the  oath  was 
taken;  (and  if  it  was,  it  would  have  been 
improperly  propounded,  and  the  opinion 
extrajudicial;)  but  the  question  is  whether, 
under  the  circumstances  of  this  case,  the 
jury  might  presume  it? 

It  may  be  said  that,  though  the  circum- 
stances of  this  case  are  not  detailed  in  this 
bill  of  exceptions,  they  are  to  be  found  in 
a  preceding  one.  If  we  resort  to  that, 
what  are  they?  That  this  plaintiff  Nanny 
was  imported  about  the  year  1780,  or 
1781 ;  that  the  defendant  purchased  her  at 
a  sheriff's  sale,  to  satisfy  his  own  debt,  at 
which  time  it  was  rumoured  that  she  was 
free,  and  others  thereby  were  deterred 
from  bidding,  so  as  to  put  him  on  his 
guard ;  that  this  suit  had  been  depending 
about  five  years  from  its  institution,  until 
the  verdict  aforesaid  was  found;  and  that, 
notwithstanding  this  warning,  and  th*is 
time  to  prepare ;  notwithstanding,  too,  the 
prima  facie  evidence,  from  complexion, 
that  this  woman  was  free,  (a  circum- 
stance well  calculated  to  produce  early  in- 
quiry and  scrutiny,)  there  is  not  a  particle 
of  testimony  going  to  prove  (although  sev- 
eral neighbours,  of  the  party,  at  the  time, 
are  examined)  that  Jones  ever  went  to  a 
magistrate  to  take  the  oath ;  ever  said  he 
had  done  so;  or  any  circumstance  what- 
ever, save  the  lapse  of  time,  whereon  to 
ground  a  presumption  that  he  had  complied 
with  the  law. 

I  therefore  incline,  at  present,  to  think 
that  the  direction  of  the  court,  going  to 
negative  this  application,  was  under  the 
circumstances  of  this  case,  correct.  But  it 
is  said  the  court  went  farther,  and  by  that 
may  have  prevented  the  defendant  from 
offering     proof     that     he     held    by 

384  *devise,  Ac.  If  the  court  did  go 
farther,  it  must  have  been  in  discuss- 
ing an  abstract  question  which  did  not 
arise  in  the  case,  was  extrajudicial,  could 
do  no  injury  in    the  case,  and   was,  there- 
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fore,  not  a  i^round  for  exception :  or,  if  the 
party  did  lose  an j  thin^^  by  that  part  of 
the  opinion,  he  ought  to  have  shown,  by 
the  bill  of  exceptions,  its  operation  on  the 
case.  This,  however,  is  not  pretended. 
Thexreverse  appears  to  be  the '  fact.  But  I 
<lo  not  understand  the  opinion  to  go  so  far 
as  to  require  positively  a  certificate  of  the 
magistrate.  It  requires  positive  testi- 
mony, it  is  true,  to  prove  that  Jones  took 
the  oath ;  and  that  the  jury  could  not,  in 
this  case,  presume,  &c.  This  latter  was 
the  great  question  propounded.  The  party 
does  not  pretend  to  have  et*-her  positive,  or 
circumstantial  testimony;  and  the  court 
aay  that  the  jury,  in  this  case,  cannot  pre- 
sume; and,  as  I  before  said,  I  incline  to 
think  that,  so  far,  it    was  rightly  decided. 

But,  if  I  am  wrong  as  to  this,  and  if  the 
first  point  is  found  under  circumstances 
that  would  require  another  trial,  if  that 
were  the  only  point  on  which  the  plaintiffs 
could  succeed,  yet  I  am  clear  that  there 
can  be  no  objection  to  the  other  finding,  to 
wit,  **that  the  plaintifi  Nanny  is  a  white 
woman." 

The  jury  find  this  fact  upon  their  own 
knowledge,  in  other  words,  by  inspection. 
Was  this  improper? 

The  jury  are  to  ascertain  the  fact  one 
way  or  the  other,  and  from  evidence. 

*^A11  certainty  is  a  clear  and  distinct 
perception;  and  all  clear  and  distinct  per- 
ceptions depend  upon  a  man's  own  proper 
senses;  and,  as  all.  demonstration  is 
founded  on  the  view  of  a  man's  own  proper 
senses,  by  a  gradation  of  clear  and  dis- 
tinct perceptions,  so  all  probability  is 
founded  upon  obscure  and  indistinct  views, 
or  upon  report  from  the  sight  of  others. "(a) 

If  the  plaintiff  Nanny  had  not  been  be- 
fore the  jury,  they  must  have  found  their 
■  verdict  upon  the  testimony  of  others, 
which  would  have  amounted  only  to 
385  a  probability.  *But  here,  they  have 
the  highest  evidence,  the  evidence  of 
their  own  senses ;  and  upon  that  they  find  a 
verdict:  in  other  words,  the  jury  find  a 
verdict  upon  their  own  knowledge.  They 
find  a  fact  which  makes  it  impossible  for 
t^e  defendant  rightfully  to  hold  this 
woman  and  her  children  as  slaves;  and 
they  superadd  to  this  finding,  *'that,  there- 
fore, they  are  free  persons,  and  not 
slaves."  Touching  the  evidence,  as  to 
this  fact,  there  is  no  objection,  or  excep- 
tion. The  defendant  introduces  witnesses 
to  prove  that  she  is  not  a  white  woman. 
Those  witnesses  give  their  opinions  from 
the  evidence  of  their  senses:  no  person 
proves  her  birth,  or  parentage.  The  jui;y 
believe  their  own  senses,  in  preference  to 
the  opinions  of  the  witnesses ;  and,  if  the 
court  were  in  error  on  every  other  point, 
this  fact,  being  fairly  and  legally  found, 
must  conclude  the  case. 

I  am,  therefore,  in  favour  of  affirming 
the  judgment. 

JUDGE  CABEL/L/.  The  issue  in  this 
case  was,  whether  the  appellees  were  free 
persons,  or  slaves;  and  that  issue  was 
found  in  their  favour.  It  is  no  objection 
to  this  verdict  that  the  jury  have  stated 
the  grounds  on  which  it  is  founded.  The 
principle   that    verdicts   should    not   find. 


argumentatively,  the  matter  in  contro- 
versy, means  only  that  they  shall  not  leave 
it  to  be  inferred  by  argument,  but  shall 
find  it  expressly.  Here,  it  is  expressly 
found.  The  case  in  Hobart  does  not  apply. 
There,  the  jury,  after  finding  a  fact  spe- 
cially, drew  from  it  a  conclusion  not  war- 
ranted by  law,  and  then  referred  the  whole 
to  the  consideration  of  the  court,  to  deter- 
mine whether  the  law  was  for  the  plaintiff 
or  defendant ;  and  the  court,  very  properly, 
rejected  their  unwarrantable  inference. 
This  is  a  general  verdict,  leaving  nothing- 
for  the  decision  of  the  court.  Besides,  it 
being  ascertained  that  Nanny  Pagee  was  a 
white  woman,  the  law  infers  her  (and  of 
course  her  children)  to  be  free,  unless  the 
contrary  appears;  and   the  jury  hav- 

386  ing  expressly  found  her  *to  be  a  white 
woman,    and,     therefore,    free,     the 

court  (even  if  it  had  been  a  special  ver- 
dict, referring  the  matter  to  them)  woald 
have  intended  every  thing  which  can  fairly 
be  intended,  in  order  to  support  the  verdict. 
Much  more  will  they  do  so,  where  the  ver- 
dict is  a  general  one. 

I  deem  it  unnecessary  to  enter  minutely 
into  the  bill  of  exceptions,  with  a  view  to 
decide  whether  the  opinions  therein,  pro- 
nounced by  the  judge,  were  correct,  or  in- 
correct. I  have  no  doubt,  however,  of  the 
propriety  of  the  most  of  them ;  and  if  the 
others  were  erroneous,  they  related  to 
points  of  which  Hook  could  not  have 
availed  himself  in  repelling  the  presump- 
tion of  freedom  growing  out  of  the  fact  of 
Nanny  Pagee  being  a  white  woman.  As 
to  that  important  ground,  on  which  the 
jury  have  placed  her  freedom,  they  were 
abstract  questions,  having  no  application 
to  the  cause.  And,  as  a  court  is  not  bound 
to  decide  mere  abstract  questions,  the  ex- 
pression of  erroneous  opinions  on  such 
questions  (questions  raised,  perhaps,  for 
the  sole  purpose  of  entangling  the  court) 
cannot  be  a  sufficient  ground  for  reversing- 
the  judgment.  Believing,  therefoie,  that 
there  Isl  nothing  in  the  verdict  itself 
which  should  induce  us  to  set  it  aside,  and 
not  perceiving  that  it  actually  was,  or 
might  have  been,  influenced  by  any  im- 
proper act,  or  opinion  of  the  court,  I  am 
for  affirming  the  judgment. 

JUDGE  BROOKE.  In  the  case  of  Hud- 
gins  V.  Wrights(b)  it  is  laid  down  that, 
where  white  persons  are  claimed  as  slaves, 
the  onus  probandi  lies  upon  the  claimant. 
It  is  said,  also,  that  the  distinguishing' 
characteristics  of  the  different  species  of 
the  human  race  are  so  visibly  marked,  that 
those  species  may  be  readily  discriminated 
from  each  other  by  inspection ;  and  that, 
in  the  case  of  a  person  visibly  appearing 
to  be  of  a  slave  race,  it  is  incumbent  on 
him  to  make  out  his  freedom;  but,  in  the 
case  of  a  person  visibly  appearing  to 

387  be  of  a  free  race,  it   is  'required   of 
his  adversary    to  show  that   he   is   a 

slave.  This  I  understand  to  be  the  doctrine 
of  this  court  as  settled  in  ttiat  case. 

Applying  it  to  the  one  under  considera- 
tion, I  have  no  doubt  the  judgment  of  the 
district  court  was  correct  upon  the  verdict 
of  the  jury;  putting  out  of  the  case  every- 
thing in  the  verdict,  except  the   finding  of 


(a)  Glib.  Law  of  Ed.  2.  8. 
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the  jury  that,  from  inspection,  .  the  said 
plaintiff,  Nanny  Paf?ee,  is  a  white  woman ; 
and  this  was  qnite  sufficient ;  it  being  in- 
cumbent on  the  defendant  to  have  proved, 
if  he  could,  that  the  plaintiff  was  de- 
scended in  the  maternal  line  from  a  slave. 
Having  not  proved  it,  she  and  her  children 
must  be  considered  as  free. 

It  is  unnecessary  to  notice  the  objections 
arising  out  of  the  bill  of  exceptions,  on  this 
view  of  the  subject.  None  of  them  touch 
the  ground  of  the  opinion  now  delivered. 
The  judgment  of  the  district  court  must  be 
affirmed.  .,  

Edgar  v.  Donnally  and  Jones. 

Saturday,  September  21st,  1811. 

I.  Partnership— Purchase  of  Realty  with  Partnership 
Fund*— Effect  on  Purchaser  with  Notice.— Prior  to 
the  act  of  1786,  coDceminff  partitions  and  joint 
riffhts  and  obllfatlons,  two  men,  who  were  part^ 
ners  in  a  drove  of  cattle,  applied  part  thereof  to  a 
joint  purchase  of  a  settlement  rlffht  to  land:  and 
one  of  them  died:  the  survivor  had  the  land 
surveyed  by  virtue  of  a  land  office  treasury  war- 
rant, and  sold  it  to  a  third  person,  who,  havinff 
notice  of  the  partnership  riffht  obtained  a  ffrant 
of  the  whole  from  the  commonwealth:  a  pur- 
chaser from  the  heir  of  the  deceased  partner  was, 
nevertheless,  entitled.  In  equity,  to  his  share  of 
the  land. 

a.  3ane— Same— Suit  In  Chancery— Parties.— In  such 
case,  the  survivinff  partner,  and  the  purchaser 
from  him.  beinff  defendants  to  the  bill,  the  heir 
of  the  deceased  partner  Is  not  a  necessary  party: 
a  deed  from  him.  conveyinff  all  his  rlffht  to  the 


plaintiff,  beintr  produced. 
3.  Chancery     Practice  -Assi 
feet  as  Bvldenoe.r— If  tbe  plaintiff  in  equity  call 


ractlce  -Assigned   Bond— Answer— Ef- 


upon  the  defendant,  as  assignee  of  a  bond,  to  say 
whether  he  had  notice  of  the  consideration 
thereof,  when  he  received  the  money  due  thereon: 
and.  in  his  answer,  he  say.  that  he  had  no  such 
notice  when  he  took  the  assignment,  the  answer 
is  not  to  be  considered  as  admitting  notice  at  the 
time  of  receiving  the  money. 
See  Daufferfleld  v.  Claiborne.  8  H.  &  M.  17,  and 

Page's  Executor    v.  Winston's   Administrator, 

ante,  p.  S96. 

Thomas  Edgar,  of  the  county  of  Greeu'- 
brier,  brought  a  suit,  in  the  late  high  court 
of  chancery,  (which  was  afterwards  trans- 
ferred to  the  Staunton  district,)  against 
Andrew  Donnally  and  John  Jones,  to  re- 
cover a  moiety  of  a  tract  of  land  in  Ken- 
hawa  county,  the  right  to  which  he  claimed 
as  assignee  of  John  Matthews,  son 
388  *and  heir  of  Archer  -Matthews,  de- 
ceased; setting  forth  in  his  bill  that 
Andrew  Donnally  and  Archer  Matthews, 
some  time  previous  to  the  year  1778, 
brought  a  settlement  right  to  the  said  land 
of  a  certain  John  Pryor,  and  obtained  the 
proper  certificate,  from  the  commissioners 
for  the  district  of  Montgomery  and  Wash- 
ington, in  the  year  1782;  that  separate  ad- 
vances were  made  by  them  for  the  said 
right,  and  it  was  agreed  and  understood 
that  they  should  hold  separate  interests; 
but,  the  right  to  the  land  not  being  com- 
plete, no  division  could   be    made;  that,  in 

♦Partnership- Purchase  of  Realty  with  Partnership 
Funds  — Conveyance    to    One    Partner— Effect. —See 

principal  case  cited  in  Hancock  v.  Talley.  1  Va. 
Dec.  448;  foot-note  to  Brooke  v.  Washington.  8  Gratt 
248,  quoting  from  Hancock  v.  Talley,  1  Va.  Dec. 
442.  See  principal  case  cited  in  Pierce  v.  Trigg,  10 
Leigh  426, 

See  generally,  monographic  note  on  Partnership" 
appended  to  Scott  v.  Trent,  1  Wash.  77. 

tChancery  Practice— Answer  -  Effect  as  Evidence.- 
On  this  point,  the  principal  case  is  cited  in  Rich- 
ardson V.  DoneLoo,  16  W.  Va.  706. 

See  further,  on  the  subject,  monographic  note  on 
"Answers  in  Equity  Pleading*'  appended  to  Tate 
T.  Vance,  27  Gratt  671. 


the  year  1786,  the  said  Matthews  died,  and 
the  plaintiff,  by  purchase  from  his  heir  at 
law,  became  vested  with  his  right ;  but  that 
Donnally  had  since  sold  to  Jones  the  whole 
of  the  said  tract  of  land,  without  account- 
ing to  the  plaintiff  for  any  part  of  tbe  pur- 
chase money,  or  asking  his  consent  to  the 
sale;  and  that  Jones  knew,  at  the  time  of 
his  purchase,  that  Donnally  was  not  en- 
titled, in  equity,  to  more  than  one  half  of 
the  said  land.  The  plaintiff,  therefore, 
prayed  a  decree  for  partition  of  the  land 
against  Jones ;  and  an  account  of  profits 
against  Donnally. 

The  answer  of  Donnally  denied  the  part- 
nership between  Matthews  and  himself; 
averring  that  he  separately  bought  Pryor's 
settlement  right  for  his  own  benefit;  (but 
admitting  that  he  agreed  to  sell  to  Mat- 
thews one  half,  upon  his  paying  the  pur- 
chase monev,  which  Matthews  never  did 
pay;)  that  he  afterwards  had  the  land  sur- 
veyed by  virtue  of  a  land  ofSce  treasury 
warrant,  which  survey  he  sold  and  assigned 
to  Jones»  to  whom  a  grant  was  issued. 

The  defendant  Jones,  in  his  answer,  said 
that,  at  the  time  he  made  the  purchase, 
*'he  had  no  certain  knowledge  of  any  part- 
nership between  Donnally  and  Matthews 
in  the  right  to  said  land." 

It  appeared,  from  exhibits  in  the  cause, 
that  the  certificate  of  the  commissioners  for 
the  land  in  question  (dated  September  11, 
1781)  was  to  Andrew  Donnally  and 
389  ♦Archer  Matthews ;  that  a  survey  was 
made  on  their  behalf,  the  3d  of  May, 
1785 ;  that  another  survey  of  the  same  land 
was  made  for  Donnally,  March  20,  1791 : 
assigned  by  him  to  John  Jones,  May  5, 
1791 ;  to  whom  the  grant  was  issued  on  the 
21st  of  March,  1792;  and  that,  on  the  24th 
of  March,  1798,  John  Matthews,  son  and 
heir  at  law  of  Archer  Matthews,  deceased, 
conveyed,  by  deed,  *'for  and  in  considera- 
tion of  five  shillings,"  all  his  right  and 
title  in  the  said  land  to  the  plaintiff. 

The  depositions  clearly  prove  that  Jones 
knew  of  the  title  of  Matthews,  at  the  time 
of  his  purchase  of  Donnally;  that  Mat- 
thews and  Donnally  were  partners  in  a 
drove  of  cattle ;  and  that  part  of  the  cattle 
were  paid  to  Pryor  for  his  settlement  right. 

On  the  1st  of  March,  1803,  the  defendant 
Jones  filed  a  cross  bill  against  Bdgar,  stat- 
ing that,  at  the  time  of  his  purchase  of 
the  land,  he  executed  sundry  bonds  to 
Donnally  for  the  purchase-money,  payable 
at  different  times  ;  that  one  of  those  bonds 
was  assigned  by  Donnally  to  Edgar ;  that, 
at  the  time  of  such  assignment,  the  said 
Edgar  was  executor,  or  administrator,  of  the 
estate  of  Archer  Matthews,  and  guardian  of 
John  Matthews,  his  infant  son  ;  was  ac- 
quainted with  the  claim  of  the  said  Matthews 
to  the  said  tract  of  land,  and  knew,  or  be- 
lieved, that  the  same  would  be  prosecuted  ; 
that  Edgar  also  knew  that  the  bond,  which 
had  been  assigned  to  him  by  Donnally,  was 
for  part  of  the  purchase- money  of  said  tract 
of  land  ;  yet  he  requested  and  received  pay- 
ment ^f  the  amount,  without  giving  notice 
to  Jones  that  any  claim  was  about  to  be  set  up. 
The  cross  bill,  therefore,  called  upon  him 
to  answer  and  say  whether,  at  the  time  of  his 
receiving  the  amount  of  the  said  bond,  he 
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did  not  know  that  the  same  was  given  in 
payment  for  the  land  in  question? 

The  answer  of  Edgar,  to  this  bill,  averred, 

that,  at  the  time  he  took  from  Don n all j  the 

assignment  of  Jones's  bond,   he  knew  not 

the  consideration    of  said  bond,  and 

390  *had  no  idea  that  the  land  in  question 
was  the  consideration  thereof. 

No  exception  was  taken  to  this  answer  as 
insufficient ;  and  no  testimony  was  exhibited 
in  support  of  the  crofts  bill. 

The  causes  came  on  to  be  heard  the  1st  of 
December,  1804  ;  when  Chancellor  Brown 
(without  deciding  upon  the  plaintiff  Eklgar's 
right,  as  it  appeared  in  the  original  cause) 
dismissed  the  original  bill  with  costs,  and 
decreed  that  Edgar  should  pajr  the  costs  of 
the  cross  suit ;  "It  appearing  to  the  court, 
from  the  allegations  in  the  cross  bill,  not 
denied  by  the  answer,  that  the  defendant 
Edgar,  knowing  of  the  claim  of  his  ward  to 
the  land  in  controversy,  and  that  that  claim 
would  be  prosecuted,  took  an  assignment  on 
one  of  the  bonds  given  by  Jones  for  the 
purchase-money,  the  payment  of  which  he 
pressed  and  received,  knowing  at  the  time  of 
receiving  payment  the  consideration  for 
which  it  was  given,  and  not  disclosing  the 
claim  of  his  ward,  which  he  has  since  pur- 
chased for  five  shillings,  and  which  the  orig- 
inal bill  is  brought  to  recover." 

To  this  decree  a  writ  of  supersedeas  was 
awarded  by  a  judge  of  this  court. 

Wickham,  for  the  plaintiff  in  error. 

Peyton  Randolph,  for  the  defendants. 

On  the  part  of  the  defendants,  it  was  con- 
tended, that  John  Matthews,  ^nder  whom 
Edgar,  the  plaidtiff,  claimed,  ought  to  have 
been  a  party  to  the  suit ;  and  Hoover  v. 
Donnally,  3  H.  &  M.  316,  was  relied  upon,  as 
a  case  in  point.  Edgar  was  guardian  of 
Matthews  and  bought  the  property  of  his 
ward  for  five  shillings!  Ought  not  the  ward 
to  have  been  a  party,  for  the  purpose  of 
showing,  if  he  could,  that  the  purchase 

391  made  by  his  guardian  was  ^fraudulent, 
or  that  his  right  had  not,  in  fact,  been 

relinquished  ? 

On  the  other  side,  the  position  in  the 
first  marginal  note  to  the  case  of  Hoover  v. 
Donnally  was  denied  to  be  law,  in  the  gen- 
eral terms  there  made  use  of ;  being  contrary 
to  the  whole  current  of  authorities.  Where 
a  derivative  purchaser  sues  for  a  title,  the 
first  purchaser  need  not  be  a  party,  if  he  has 
parted  with  all  his  right.  The  only  case, 
in  which  it  is  necessary  to  make  him  a  party, 
is  where  the  equitable  or  legal  title  remains 
in  him.  Mr.  Call's  yielding  the  point,  in 
that  case,  (3  H.  A  M.  319,  in  the  note,)  pro- 
ceeded, from  a  misapprehension  of  the  law. 
The  case  of  Hobart  v.  Abbott,  2  P.  Wms. 
643,  only  shows  that,  where  the  assignee,  in 
part,  of  a  mortgage  brings  a  bill  to  foreclose, 
the  original  mortgagee  must  be  a  party. 
But  a  mortgagee,  who  has  parted  with  the 
whole  of  his  interest,  need  not  be  a   party. 

In  the  present  case,  Matthews  had, 
originally,  nothing  but  an  equity  ;  and,  by 
his  deed  to  Edgar,  parted  with  the  whole  of 
that.  No  decree  could  be  rendered  against 
him  ;  therefore,  it  would  have  been  improper 
to  have  made  him  a  party. 

Monday,  September  30th.  Judge  Brooke 
mentioned  a  point  which  had  not  yet 
been  argued.    It   appeared  that    Matthews 


and  Donnally  had  purchased  the  settlement 
right  jointly  ;  and,  as  Matthews  died  in  1786, 
before  our  act  of  assembly  concerning  joint 
rights  and  obligations  took  effect,  it  might 
be  a  question  whether  Donnally  was  not 
entitled  to  the  whole,  as  survivor? 

Wickham.  I  am  prepared  with  authorities- 
to  show  that  courts  of  equity  lean  against 
the  doctrine  of  the  right  of  survivorship,  in 
all  cases  of  purchases  in  partnership.  (a> 
Donnally  and  Matthews  were  partners  in  a 
drove  of  cattle,  and  out  of  that  prop- 

392  erty  payment  was  *made  to  Pryor  for 
the  land.  This  made  the  land  partner- 
ship property,  and,  therefore,  not  a  joint 
tenancy,  but  an  estate  in  common  ;  the  sur- 
vivor being,  in  equity,  a  trustee  for  the 
representative  of  the  deceased  partner. 

Peyton  Randolph,  contra.  The  testimony 
proves  a  partnership  in  cattle,  b.ut  not  in  the 
land.  Two  partners  may  purchase  lands. 
jointly ;  and  it  will  be  considered  a  joint 
tenancy,  unless  it  appear  that  the  purchase 
was  in  the  way  of  trade,  and  contemplated 
by  them  to  be  held  as  partnership  property  ; 
(b)  or  unless  their  advances  of  money  were 
unequal.  But  there  is  nothing  in  this  record 
to  countenance  the  idea  of  unequal  advances 
for  the  land.  After  the  drove  of  cattle  was 
sold,  the  partnership  was  concluded,  and  the 
subsequent  application  of  the  money  to  the 
purchase  of  land  was  a  different  transaction. 

Wickham.  Whenever  a  partnership  sub- 
ject is  converted  into  land,  it  partakes  of  the 
nature  of  the  partnership,  whether  it  related 
to  a  single  transaction,  or  to  a  series  of 
transactions. 

Thursday,  October  3d.  JUDGE  BROOKK 
pronounced  the  opinion  of  the  court,  con- 
sisting of  himself  and  Judges  Cabell  and 
Coalter. 

'*Not  deciding  what  would  be  the  effect 
of  an  admission,  by  the  appellant,  that  he 
had  notice  of  the  consideration  of  the  bond 
of  John  Jones,  one  of  the  appellees,  at  the 
time  he  received  the  money  due  thereon  ;  the 
court  is  of  opinion  that  f»uch  notice  is  not 
admitted  by  the  answer  of  the  appellant  to 
the  cross  bill,  as  seems  to  have  been  relied 
on  by  the  chancellor.  And  the  court  is 
further  of  opinion,  that  the  right  of  the 
appellant  to  one  moiety  of  the  land,  surveyed 
by  virtue  of  the  certificate  of  settlement 
right,    alleged    in     the    bill     of    the 

393  appellant  *to  have  been  purchased  in 
partnership,  by  Andrew  Donnally  and 

Archer  Matthews  of  John  Pryor,  is  well 
proved  ;  that  it  sufficiently  appears  that  the 
appellee,  John  Jones,  had  notice  of  the  title 
of  Archer  Matthews,  and  of  the  fraud  prac- 
tised by  Andrew  Donnally,  at  the  time  he 
purchased  ;  and  that  the  said  decree  is  erro- 
neous ;  therefore  it  is  decreed  and  ordered 
that  the  same  be  reversed,  Ac. ;  that  the  cross 
bill  of  the  appellee,  John  Jones,  t>e  dis- 
missed ;  that  the  said  appellee  pay  to'  the 
appellant  his  costs  by  him  expended  about 
his  defence  of  that  suit  in  the  said  court  of 
chancery ;  and  that  the  said  appellee,  Jones, 
deliver  possession  of  one  moiety  of  the  one 
hundred  and  fifty-two  acres  of  land  surveyed 
by  virtue  of  the  certificate  of  settlement 
before  mentioned,  according  to  quality  and 


(a)  Hawes  v.  Hawes,  8  Atk.  624;  Lake  y.  Craddock, 
8  P.  Wms.  158,  and  Sufirden.  407. 

(b)  Sudden,  400. 
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quantity,  to  be  ascertaioed  by  commissioners 
to  be  appointed  by  the  court  of  chancery  ; 
and  also  execute  a  good  and  sufficient  deed 
for  the  land,  with  special  warranty,  to  the 
appellant :  and  that  an  account  of  improve- 
ments and  profits  be  taken,  if  required  by 
either  party.  And  it  is  ordered  that  the  first 
suit  be  remanded  to  the  said  court  of  chan- 
cery, to  be  further  proceeded  in  according  to 
the  foreg^oing  opinion  and  decree." 


Murray  (a  Pauper)  v.  M'Carty. 

Monday,  April  15tta,  1811. 

I .  StAtut*— Inportatlon  of  Slaves— Comtrttctlon.*—Th  e 

proviso  in  the  4th  section  of  the  act  of  1793.  con- 
cerning importation  of  slaves  from  other  states 
of  the  union,  did  not  authorize  such  importation 
by  citizens  of  this  commonwealth,  returninsr 
thereto,  after  a  temporary*  residence  elsewhere, 
without  havintr  made  a  permanent  settlement  in, 
or  become  citizens  of,  the  state  from  which  the 
slaves  were  imported.  See  farther  on  this  sub- 
ject. Acts  of  1806,  p.  86:  Rev.  Code,  v.  2,  p.  96;  Acts 
of  1810.  p.  16, 16:  Acts  of  1811,  p.  84,  36.  and  AcU  of 
181S,  p.  20.  c.  18. 

a.  Conttltutlon  of  United  States— Pourth  Clause-Con- 
stmctloii.— Construction  of  the  clause,  in  the  4th 
article  of  the  constitution  of  the  United  States, 
which  declares  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  prlvileffes  and  immunities 
of  citizens  in  the  several  states.'* 

a.  CItlsenship— RellnquUhnent.  —  Quaere,  whether 
the  riffht  of  citizenship  in  Virsrinia  can  be  relln- 
Quished  without  complyincr  with  the  terms  of  our 
act  of  assembly,  concerning  expatriation,  Rev. 
Code,  V.  1.  c.  110,  8.  6,  p.  207? 

This  was  an   appeal  from  a  judgment  of 

the  district  court  of  Haymarket,  affirm- 

394      ing  a  judgment  of  the  county  *court  of 

Fairfax,  in  favour   of    the  appellee, 

against  the  appellant,  prosecuting  for  her 

freedom. 

At  the  trial  in  the  county  court,  it  was 
agreed  that  Daniel  M'Carty,  the  defendant, 
was  born  in  Virginia,  and  resided  there,  in 
his  father's  family,  until  his  marriage  ;  that 
his  grandfather,  Daniel  M'Carty,  left  to 
his  father,  Daniel  M'Carty,  to  be  by  him 
left  to  the  defendant,  a  large  estate,  real  and 
personal,  lying  in  Virginia,  on  which  he 
entered,  and  of  which  he  took  possession ; 
that,  in  October,  1800,  before  he  arrived  at 
full  age,  he  intermarried  with  Matilda  M. 
S.  Magruder,  daughter  of  Dennis  Magruder, 
living  in  Charles  county  in  the  state  of 
Maryland  ;  that,  after  his  said  marriage,  and 
during  the  life  of  his  father,  he  went  to 
Maryland,  expressing  an  intention  to  reside 
in  that  state,  where  he  continued  between 
three  and  four  years,  living  in  the  family  of 
his  wife's  father ;  that  the  defendant  had  no 
landed  property  in  Maryland,  and  no  place 
of  residence,  except  in  the  family  of  his 
father-in-law  ;  that,  in  the  year  1802,  he  told 
his  mother,  Mrs.  M'Carty,  that  he  had  relin- 
quished all  idea  of  ever  settling  in  Virginia, 
and  should  live  with  Mr.  Magruder  until  he 
cbuld  build,  purchase,  or  rent  a  place  in 
Maryland  ;  but  he  did  not,  at  any  time,  either 
build,  buy,  or  rent  any  such  place.  It  was 
also  agreed  that,  during  the  time  that  he  was 
in  Maryland,  he  did  not  sell,  or  otherwise  dis- 


*Stetute— Importation  of  Slaves— Construction.— The 

act  of  1798  reQuirinsr  persons  removlncr  to  Virffinla 
with  slaves,  to  observe  certain  formalities,  has  no 
application  to  a  citizen  of  Virgrinia,  removinsr  to 
another  state  with  slaves,  and  returning  with  them 
to  Virsrinia  before  the  repeal  of  the  law.  Barnett 
V.  Sam,  Ollm.  282. 

See  the  principal  case  also  cited  In  Hunter   v. 
^ulcher.  1  Leisrh  181:  Betty  v.  Horton.  6  Leiffh  621. 


pose  of,  his  estate  in  Virginia,  and  that  he 
never  did  any  act  relinquishing  his  right  of 
citizenship  in  Virginia,  except  as  before  i» 
stated  ;  and  never  took  the  oath  of  allegiance 
to  the  state  of  Maryland  ;  that,  in  the  month 
of  June,  or  July,  1803,  the  plaintiff,  who  had 
been  purchased  by  the  defendant  in  Mary* 
land,  was,  at  her  own  request,  sent  over  by 
the  defendant  to  Virginia,  to  the  family  of 
the  defendant's  mother,  there  to  remain 
during  her  lying-in  ;  that,  shortly  after,, 
and  during  the  summer  of  1803,  the 
defendant  and  his  wife  came  over  to 
Virginia,  and  remained  about  a  fort- 
night in   the    family  of  his    mother, 

395  *on  a  visit ;  after  which,  he  returned 
again  to    Maryland    with    his    wife, 

where  he  remained  until  March,  1804,  when 
he  and  his  family  again  returned  to  Virginia, 
and  went  to  housekeeping  ;  that,  on  the  24th 
day  of  April,  1804,  the  defendant  took  the 
following  oath  before  a  justice  of  the  peace  of 
the  county  of  Fairfax :  **I  Daniel  M'Carty 
do  swear  that  my  removal  into  the  state  of 
Virginia  was  with  no  intent  of  evading  the 
laws  for  preventing  the  further  importation 
of  slaves  ;  nor  have  I  brought  with  me  any 
slaves  with  an  intention  of  selling  them,  nor 
have  any  of  the  slaves  which  I  have  brought 
with  me  been  imported  from  Africa,  or  any 
of  the  West-India  islands,  since  the  first  day 
of  November,  1778."  That  the  plaintiff  had 
continued  and  remained  in  the  state  of 
Virginia,  for  one  whole  year,  since  her 
removal  into  it  in  the  month  of  June,  or 
July,  1803,  and  previous  to  the  commence- 
ment of  this  suit. 

It  was  further  agreed  that  the  defendant 
did,  in  the  month  of  April,  in  the  years  1802 
and  1803,  vote  at  the  elections  for  delegates 
to  the  general  assembly  of  Virginia  for  the 
county  of  Fairfax ;  and  that  John  Mason, 
a  resident  and  citizen  of  Maryland,  who  was 
born  in  Virginia,  and  who  did  not  relinquish 
his  citizenship  of  Virginia,  according  to  the 
laws  of  Virginia,  did  also  vote  in  the  county 
of  Fairfax.  It  was  further  agreed,  that  the 
plaintiff,  at  the  institution  of  this  suit  was, 
and  now  is,  detained  in  slavery  by  the 
defendant. 

On  the  foregoing  statement  of  facts,  the 
plaintiff's  attorney  moved  the  court  to 
instruct  the  jury  that  the  law  was  for  the 
plaintiff,  and  that  she  was  entitled  to  her 
freedom ;  which  instruction  the  court 
refused  to  give,  a  majority  of  the  court  being 
of  opinion  that  the  law  was  for  the  defend- 
ant. To  this  opinion  the  plaintiff's  counsel 
excepted. 

Verdict  and  judgment  for  the  defendant ; 
which  being  affirmed  by  the  district  court, 
the  plaintiff  again  appealed. 

396  *Botts,  for  the  appellant. 
Hay,  for  the  appellee. 

Monday,  June  17th.  The  judges  delivered 
their  opinions. 

JUDGED  CABELL.  The  appellant  was  a 
slave  in  Maryland,  and  was  purchased  there 
as  such  by  the  appellee,  but  now  claims  her 
freedom  under  the  second  section  of  our  act 
of  assembly,  passed  the  17th  of  December, 
1792,  (a)  which  establishes,  as  a  general  rule, 
*'that  slaves,  which  shall  hereafter  be 
brought  into  this  commonwealth,  and  kept 
therein  one  whole  year,  or  so  long,  at  differ- 


(a)  Rev.  Code,  v.  1.  p.  18& 
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ent  times,  as  shall  amount  to  one  year,  shall 
be  free." 

It  being  admitted  by  the  parties  that  the 
appellant  has  been  brought  into  this  state 
since  that  law  took  effect,  it  is  obvious  that 
her  right  to  freedom  is  thereby  established, 
unless  the  appellee  can  show  that  this  case 
comes  within  some  of  the  exceptions  con- 
tained in  the  act  of  assembly.  He  relies, 
for  this  purpose,  on  the  4th  section,  which 
declares  "that  nothing  in  this  act  contained 
shall  be  construed  to  extend  to  those  who 
may  incline  to  remove  from  any  of  the 
United  States,  and  become  citizens  of  this, 
if,  within  sixty  days  after  such  removal,  he 
or  she  shall  take"  a  certain  oath  therein 
prescribed. 

But  it  is  evident  that  the  privilege  con- 
ferred by  this  clause,  of  bringing  slaves  into 
this  commonwealth,  can  be  claimed  by  those 
persons  only,  who,  at  the  time  of  their 
removal,  were  citizens,  not  of  this,  but  of 
some  other  state,  and  as  it  is  admitted  that 
the  appellee  was  a  native  of  this  state,  the 
question  arises,  whether  he  had  laid  aside 
the  character  of  citizenship  thereby  acquired, 
so  as  to  entitle  himself  to  the  benefit  of  this 
proviso. 

Nature  has  given  to  all  men  the 
right  of  relinquishing  the  society  in  which 
birth  or  accident  may  have  thrown 
397  *them;  and  of  seeking  subsistence  and 
happiness  elsewhere  ;  and  it  is  t>elieved 
that  this  right  of  emigration,  or  expatriation, 
is  one  of  those  "inherent  rights,  of  which, 
when  they  enter  into  a  state  of  society,  they 
cannot,  by  any  compact,  deprive,  or  devest 
their  posterity." (a)  But,  although  municipal 
laws  cannot  take  away  or  destroy  this  great 
right,  they  may  regulate  the  manner,  and 
prescribe  the  evidence  of  its  exercise ;  and, 
in  the  absence  of  the  regulations  juris  pos- 
itivi,  the  right  must  be  exercised  according 
to  the  principles  of  general  law.  As  we 
have  no  act  of  congress  on  this  subject,  and 
as  doubts  are  entertained  whether  our  act  of 
assembly  concerning  expatriation  is  still  in 
force  ;  or,  admitting  it  to  be  in  force,  whether 
it  was  ever  intended  to  apply  to  the  case  of  a 
citizen  of  Virginia,  removing  to,  and  becom- 
ing a  citizen  of,  some  other  of  the  United 
States,  I  shall,  in  considering  M'Carty's 
citizenship,  confine  myself  to  the  principles 
of  general  or  universal  law  :  and  I  am  clearly 
of  opinion,  that,  even  according  to  those 
principles,  his  removal  from  this  state, 
under  the  particular  circumstances  of  this 
case,  would  not  amount  to  an  expatriation. 
A  temporary  absence  will  not  devest  a  man 
of  the  character  of  citizen,  or  subject  of  the 
state,  or  nation  to  which  he  may  belong. 
There  must  be  a  removal  with  an  intention 
to  lay  aside  that  character,  and  he  must 
actually  join  himself  to  some  other  com- 
munity, (b)  The  intention  to  abandon  this 
state  is  not  proved  by  any  other  evidence 
than  the  declarations  of  M'Carty  himself ; 
and,  although  this  is  one  of  those  cases  in 
which  a  man's  own  declarations  will  be 
received  in  his  favour,  yet,  in  the  present 
instance,  they  are  contradicted  by  his  own 


(a)  GroL  b.  a,  c.  B,  8.  24;  Puff.  b.  8,  c.  11.  s.  2.  p,  868: 
VatteU  b.  1.  c.  19.  s.  290.  2S8.  226;  Virff.  Bill  of  Rlffbts. 
art  1. 

(b)  Puff.  b.  8,0. 11,  8.  8,  p.  809:  Heln.  b.  2,  c.  10.  s. 
980. 


acts,  and  thereby  lose  all  their  weight ;  for 
he  left  his  property  behind  him,  and  con- 
tinued to  exercise  the  most  important  right 
of  a  citizen  of  this  state,  by  voting  at  the 
election  of  the  representatives  of  the  people. 
I  do  not  mean  to  say  that  a  citizen  of  this  state 
cannot  become  a  citizen  of  another  state, 
without  carrying  his  property  with  him ; 

398  *for,  although  that  would  t>e  required 
according  to  the  principles  of  general 

law,(c)  it  is  dispensed  with  under  our  partic- 
ular system,  which  provides  that  ''citizens 
of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several 
states."  (d)  I  have  mentioned  the  circnm- 
stance  of  his  leaving  his  property,  to  show, 
with  the  aid  of  other  testimony,  that  he  did 
not  intend  to  cease  to  be  a  citizen  of  this 
state.  But,  although  the  constitution  of  the 
United  States  has  wisely  given  to  a  citizen 
of  each  state  the  privileges  of  a  citizen  of  any 
other  state,  yet  it  clearly  recognises  the  dis- 
tinction between  the  character  of  a  citizen  of 
the  United  States,  and  of  a  citizen  of 
any  individual  state ;  and  also  of  cit- 
izens of  different  states ;  and,  althongh 
a  citizen  of  one  state  may  hold  lands 
in  another,  yet  he  cannot  interfere  in 
those  rights,  which,  from  the  very  nature  of 
society  and  of  government,  belong  exclu- 
sively to  citizens  of  that  state.  Such  are  the 
rights  of  election  and  of  representation  ;  for 
they  cannot  t>e  imparted  to  any  but  citizens, 
without  a  subversion  of  the  principles  of  the 
social  compact.  When,  therefore,  I  perceive 
M'Carty  in  the  exercise  of  those  rights,  I  am 
disposed  to  consider  it  as  rightful,  rather  than 
wrongful ;  which,  however,  can  only  be  on 
the  idea  that  he  has  not  relinquished  his 
citizenship.  But,  admitting  him  to  have  in- 
tended to  abandon  this  state,  he  has  not  exe- 
cuted that  intention  by  attaching  himself  to 
another.  He  made  no  settlement;  he  paid  no 
taxes  ;  in  fact,  he  claimed  none  of  the  rights, 
and  performed  none  of  the  duties,  of  a  citizen 
of  Maryland.  He  was  "a  mere  sojourner  in 
the  land,"  retaining  his  character  of  citizen 
of  Virginia,  and,  therefore,  not  entitled  to 
the  benefit  of  a  proviso,  which,  from  its 
very  terms,  is  applicable  to  those  persons 
only  who  are  not  citizens.  If  mere  residence 
in  another  state,  by  a  citizen  of  this  state, 
residence  undefined  as^to  object,  intention, 
or  duration,  shall  entitle  him,  on  his  return, 
to  bring  with  him  as  many  slaves  as 

399  he  may  think  proper,  *how   vain   and 
nugatory  is  the  law  which  affects  to 

prevent  their  farther  importation. 

I  wish  it  to  be  distinctly  understood,  that 
my  opinion  that  M'Carty  never  ceased  to  be 
a  citizen  of  Virginia,  and  that,  therefore,  he 
could  not  bring  his  slaves  with  him  on  his 
return,  has  not  been  influenced  by  the  cir- 
cumstance of  his  having  failed  to  comply 
with  the  requisites  of  our  act  of  assembly 
concerning  expatriation.  The  view  I  have 
taken  of  the  subject  has  rendered  any  con- 
sideration of  that  act  totally  unnecessary. 
My  opinion  is  founded  solely  on  the  impres- 
sion that,  according  to  the  principles  of 
general  law,  there  is  not  sufBcient  evidence 
to  prove,  1st.  His  intention  to  quit  this 
state ;  and,  2d.  The  execution  of  that  in- 
tention by  his  departing  out  of  this  common- 


(c)  Puff.  868.  869:  Vatt  b.  1,  c  19.  s.  S2S. 

(d)  Ck>ii8t  of  U.  S.  art  4.  s.  9,  Art  of  Conf.  art.  4. 
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wealth,  and  becoming:  a  citizen  of  Maryland. 
Had  there  been  sufficient  evidence  on  these 
points,  it  might  then  have  become  necessary 
to  inquire,  whether  he  ought  not,  neverthe- 
less, to  be  considered  as  a  citizen  of  this  state, 
inasmuch  as  he  had  omitted  to  relinquish 
that  character  in  the  manner  prescribed  by 
our  act  concerning  expatriation,  (a)  But  we 
should  have  been  there  met  by  the  previous 
and  important  question,  whether,  as  the 
principal  part  of  that  act  is  taken  up  in  de- 
claring the  mode  in  which  aliens  may  become 
citizens,  the  particular  part  relating  to  ex- 
patriation was  not  intended  to  point  out  the 
mode  in  which  citizens  might  become  aliens : 
and  if  so,  whether  that  act  can  be  made  to 
apply  to  the  case  of  a  citizen  of  Virginia, 
who  leaves  this  state  and  becomes  a  citizen 
of  some  other  of  the  United  States ;  the 
citizens  of  the  other  states,  although  contra- 
distinguished from  citizens  of  this  state,  not 
being  aliens  with  respect  to  this  state,  inas- 
much as  both  the  articles  of  confederation, 
and  the  constitution  of  the  United  States, 
entitle  them  to  the  privileges  and  immuni- 
ties of  citizens  of  this  state.  If  arguments 
drawn  from  the  long  and  uniform  practice  of 
a  country  are  ever  allowed  to  have  any  in- 
fluence on  a  question  concerning  the 
400  construction  *of  its  laws,  they  might 
here  be  urged  with  much  force.  For,  of 
the  innumerable  emigrants  from  Virginia, 
who  have  overspread  the  southern  and  west- 
ern states  and  territories,  and  filled  their 
highest  offices,  it  is  believed  that  not  one  has 
ever  deemed  it  necessary  to  conform  to  our 
act  concerning  expatriation.  Are  they  still 
citizens  of  this  state  ?  But  we  should  also 
have  to  encounter  another  previous  question. 
Admitting  it  to  have  been  the  intention  of 
our  legislature  to  give  to  our  act  of  assembly 
the  most  extensive  application  ;  does  the 
power  to  regtilate  the  right  of  expatriation 
still  belong  to  the  state  governments,  or 
does  it  belong  to  congress,  as  incident  to  the 
power  of  naturalization,  the  power  of  declar- 
ing who  shall  be  citizens?  1  give  no 
decided  opinion  upon  either  of  these  impor- 
tant questions  ;  but  I  deem  it  not  improper  to 
state  it  as  my  present  impression,  that,  if  a 
citizen  of  Virginia  shall  have  departed  out 
of  this  commonwealth  with  an  open  and 
avowed*  fair  and  bona  fide  intention  of  quit- 
ting it,  and  of  becoming  a  citizen  of  some 
other  state,  and  shall,  in  fact,  have  become  a 
citizen  thereof,  that,  from  thenceforth,  he 
ceased  to  be  a  citizen  of  Virginia,  notwith- 
standing he  may  have  omitted  to  comply 
with  the  requisites  of  our  expatriation  act : 
and  that,  should  he  thereafter  be  "inclined 
to  remove*'  from  his  newly  adopted  state, 
and  again  '^become  a  citizen  of  this,"  he  will 
be  allowed  to  bring  his  slaves  with  him,  "if 
within  sixty  days  after  such  removal"  he 
shall  take  the  oath  prescribed  by  law.  But 
as  to  the  particular  case  now  before  the 
court,  M'Carty  never  ceased,  on  any  prin- 
ciple, to  be  a  citizen  of  Virginia,  and  had  no 
right  to  bring  slaves  into  this  state.  The 
appellant,  Nancy  Murray,  was,  therefore, 
brought  here  contrary  to  law,  and  having 
been  kept  here  one  whole  year,  is  entitled  to 
her  freedom  ;  and  the  county  court  ought  so 


(a)  Rev.  Code,  y.  1.  p.  207,  c.  110,  s.  5,  passed  tlie 
23d  December,  1792;  October  Sess.  1783«  c  16,  s.  8,  Cli. 
Rev.  213. 


to  have  instinicted  the  jury.    I  am,  conse- 
quently, of  opinion  that  both  judgments  be 
reversed,  and  that  the  cause  be  remanded  to 
the  county  court  for  a  new  trial  to  be 

401  had   ^therein,   with   directions  to  the 
court,  to  instruct  the  jury  accordingly. 

JUDGE  ROANE.  It  was  decided  by  the 
supreme  court  of  the  United  States,  in  the 
case  of  Scott  v.  Negro  London,  (3  Cranah, 
324,)  that  the  removal  by  the  master,  and 
the  importation  of  the  slave,  need  not  be 
cotemporaneous  and  concomitant.  I  am  in- 
clined to  concur  in  that  construction  of  the 
act  in  question  :  but  that  point  is  not  neces- 
sary to  be  now  decided  in  the  view  I  have 
taken  of  the  subject. 

The  next  question  is,  whether  the  appellee 
is  a  person  coming  within  the  meaning  of 
the  proviso  of  the  act  upon  this  subject. (b) 
That  act  declares,  that  slaves  thereafter 
brought  within  the  commonwealth,  and  re- 
maining there  one  whole  year,  shall  be  free  : 
to  which  penalty  upon  the  importer,  is  added 
another  of  a  pecuniary  nature.  The  object 
of  the  law  was,  to  prohibit  the  great 
political  evil  of  introducing  more  slaves  into 
the  commonwealth :  but  as  this  prohibition, 
extended  to  all  possible  cases,  might  be  too 
rigid,  and  as  it  was  also  a  favourite  policy 
with  the  legislature  to  increase  the  number 
of  our  citizens,  the  general  object  of  the  law 
was  relaxed  and  given  up,  in  consideration 
of  the  latter  benefit,  in  favour  of  the  persons, 
and  under  the  circumstances,  embraced  by 
that  proviso.  That  proviso,  however,  does 
not  extend  to  those  who  are  already  citizens 
of  this  commonwealth.  I  infer  this,  1st. 
Because  that  idea  is  reprobated  by  the 
limitation,  in  the  proviso,  to  those  who  shall 
"remove"  from  any  of  the  United  States, 
"and  become  citizens  of  this ;"  and,  2d. 
Because,  in  the  latter  part  of  the  same 
proviso,  the  case  of  "citizens  of  this  com- 
monwealth" is  taken  up,  and  the  privilege 
of  importation  is  confined,  as  to  them,  to 
slaves  then  owned  by  them,  in  any  of  the 
United  States.  This  provision  defines  the 
extent  of  the  privilege  of  citizens  of  this 
commonwealth  in  this  particular  ;  not 

402  only  by  reason  of  the  'imperious  words 
of  the  first  part  of  the  proviso  before 

mentioned,  but  also  from  the  rule  of 
construction,  as  applied  to  the  last,  that  ex- 
pressio  unius  est  exclusio  alterius.  This  con- 
struction results  from  the  express  provisions 
of  the  act  itself  ;  but,  were  it  necessary,  we 
might,  in  addition,  well  suppose,  that  the  leg- 
islature would  discriminate,  in  this  particu- 
lar, between  those  who  were  citizens  of  this 
state,  (wherever  resident,)  and  those  who 
were  not ;  and  considering  that  the  animus 
revertendi  probably  existed  in  the  former, 
(even  under  any  circumstances,)  the  legisla- 
ture might  well  have  concluded,  that  they 
would  not  stand  in  need  of  such  inducements 
to  return  to  the  commonwealth,  as  those 
would  to  remove  into  it,  who  had  never  before 
been  citizens  thereof.  In  the  case  of  Talbot 
V.  Jansen,(c)  in  the  supreme  court  of  the 
United  States,  it  seems  to  have  been  held, 
that,  although  an  expatriation,  under  our  act, 
was  conclusive  evidence  of  an  intention  to 
relinquish  the  right  of  citizenship,  as  to  the 
commonwealth  of  Virginia,  and,  by  Judge 


(b)  Rev.  Code,  v.  1.  p.  188. 
<c)  8  Dallas.  162. 
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Iredell,  (the  other  judges  aaying  nothing^ 
on  that  point,)  was  the  only  evidence  of  such 
intention  ;  or,  in  other  words,  that  a  citizen 
of  Virg^inia  cannot  expatriate  himself  there- 
from, "in  any  other  manner ;"  yet  that,  quoad 
the  United  States,  a  residence  in,  and  even 
a  swearing  allegiance  to,  another  country 
was  equivocal ;  for  that  a  man  may,  at  the 
same  time,  enjoy  the  rights  of  citizenship  in 
two  or  more  governments,  and  that,  there- 
fore, even  under  those  circumstances,  the 
absent  citizen  would  not  be  construed  to 
have  expatriated  himself,  or  to  have  re- 
nounced forever  his  intention  to  return  to  his 
country.  These  considerations  entirely  jus- 
tify the  omission,  by  the  legislature  of  Vir- 
ginia, to  extend  the  invitation  in  question  to 
her  absent  citizens  also ;  although,  at  first 
view,  the  reason  of  the  two  cases  might  ap- 
pear to  be  the  same.  The  question  is  there- 
fore narrowed  to  the  single  point,  whether 
the  appellee  had  ceased  to  be  a  citizen 
of  the  commonwealth  of  Virginia   at 

403  the  time  of  *the  importation  in  ques- 
tion :  it  is  not  enough  that  he  was  a 

citizen  of  any,  or  every  other  state  in  the 
union  if  he  were  then  also  a  citizen  of  Vir- 
ginia: I  mean  a  citizen  of  Virginia  in  a 
particular  and  limited  sense,  as  contradis- 
tinguished from  the  general  privilege  con- 
ferred, by  the  constitution,  upon  the  citizens 
of  each  state,  in  every  other  state. 

That  there  is  both  a  general  and  a  partic- 
ular sense  in  which  this  relationship  of  a 
citizen  is  contemplated  in  our  country,  is 
evident  from  the  constitution  itself,  which 
speaks  of  '^citizens  of  different  states"  (inter 
alia)  in  the  judicial  article  ;  from  various 
acts  of  congress,  and  judicial  decisions  on 
the  same  subject ;  and  from  the  considera- 
tion, that  a  contrary  idea  would  savour  too 
much  of  consolidation,  as  throwing  out  of 
view  the  particular  sovereignties  of  which 
the  American  confederacy  is  composed. 
We  are  told  by  Judge  Paterson,  in  the  afore- 
said case  of  Talbot  v.  Jansen,  and  I  entirely 
subscribe  to  the  doctrine,  that  the  situation 
of  America,  in  this  particular,  is  new,  and 
may  produce  new  and  delicate  questions  ;  that 
we  have  sovereignties  moving  within  sover- 
eignties ;  that  allegiance  to  a  particular  state 
is  one  thing,  and  that  to  the  United  States  is 
another ;  that  a  renunciation  of  the  former 
allegiance  does  not  draw  after  it  a  renuncia- 
tion of  the  latter  ;  and  that  a  statute  of  the 
United  States,  on  the  subject  of  expatriation, 
is  much  wanted.  If,  under  the  non-exist- 
ence of  such  a  statute  of  the  United  States, 
the  strong  facts  of  a  permanent  residence  in. 
and  swearing  allegiance  to,  another  and  a 
foreign  country,  were  deemed  equivocal,  in 
that  case,  and  as  not  necessarily  importing 
an  expatriation  from  the  government  of  the 
Unit^  States,  much  less  will  the  weaker 
and  more  equivocal  facts  existing  in  the 
case  before  us,  be  construed  to  have  that 
effect,  in  relation  to  the  commonwealth  of 
Virginia ;  in  which  state,  also,  there  t>eing 
a  statute  upon  the  subject  of  expatriation,  a 
noncompliance    with  the  requisitions 

404  thereof  will  proportionally  *  weaken  the 
inference  of  an  intention  to  expatriate. 

The  facts  stated  in  the  case  before  us,  at 
most,  show  only  a  temporary  residence  in 
Maryland,  and,  at  one  time,  perhaps  an 
intention  of  permanent  residence  there  ;  but 


it  is  not  only  agreed  that  the  appellee  did 
not  expatriate  himself  from  Virginia,  in  the 
manner  prescribed  by  our  act,  but,  also,  that 
he  neither  purchased  permanent  property  in 
Maryland,  nor  took  the  oath  of  allegiance  to- 
that  state.  This  case,  therefore,  is  infinitely 
weaker  than  that  of  Talbot  v.  Jansen,  in 
which  the  party  was  adjudged  to  be  still  a 
citizen  of  the  United  States,  and  that,  inde- 
pendently of  the  strong  additional  argument 
derived  from  the  existence  of  our  act  con- 
cerning expatriation,  and  the  noncompli- 
ance, with  its  provisions,  on  the  part  of  the 
appellee. 

The  foregoing  ideas,  in  relation  to  the 
connexion  between  the  United  States  and 
the  several  states,  go  a  great  way  to  justify 
the  idea,  (upon  which  the  general  assembly 
undoubtedly  proceeded,  in  the  case  t>efore  us,) 
of  a  particular  and  local  citizenship  to  Vir- 
ginia, and  to  the  other  states  ;  by  which,  as 
the  case  may  be,  an  exemption  from  the  pen- 
alties of  the  act  will  stand  or  fall. 

Whatever  the  case  may  be,  as  to  the  con- 
currence of  the  powers  of  the  two  govern- 
ments, on  the  subject  of  the  naturalization 
of  aliens,  and  however  the  construction,  on 
that  subject,  is  to  be  adjusted  between  the 
respective  governments,  on  the  ground  of 
the  principles  before  adopted  from  the  opin- 
ion of  Judge  Paterson,  (if  not  of  the  whole 
court,)  in  the  aforesaid  case  of  Talbot  v. 
Jansen  ;  it  is  clear  to  me,  that  the  common- 
wealth of  Virginia  has  never  delegated  to 
congress  the  exclusive  power  to  legislate 
on  the  subject  of  the  great  natural  right  of 
expatriation,  as  relative  to  this  common- 
wealth. Those  topics  of  legislative  power 
are  entirely  distinct  and  unconnected :  the 
one  relates  to  aliens,  the  other  to  citizens  ; 
the  one  to  rights  to  be  acquired,  the  other  to 
rights  to  be  abandoned ;  the  one  to  a 
405  political,  the  other  to  *a  natural  right. 
The  power  of  expatriation,  in  relation 
to  the  commonwealth  of  Virginia,  is  one  with 
which  congress  had  certainly  nothing  to  do ; 
it  is  not  granted  in  the  instrument  of  gov- 
ernment ;  and  it  is  a  fundamental  principle 
in  our  system,  that  each  state  retains  every 
power,  jurisdiction,  and  right,  which  is  not 
delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states.  (a> 
While,  therefore,  the  power  of  legislating  on 
the  subject  of  expatriation,  from  the  com- 
monwealth of  Virginia,  has  not  been  given 
up,  and  ought  not  to  have  been  given  up,  by 
Virginia,  to  the  United  States ;  and  while 
the  legislature  of  Virginia  has  not  presumed 
to  confer  this  right  upon  her  own  citizens, 
(it  being  one  of  paramount  authority,  be- 
stowed on  us  by  the  God  of  Nature,)  it  is  but 
a  small  boon  to  ask,  for  the  legislature  of 
Virginia,  that  she  should  be  permitted  to  set 
up  a  criterion  of  evidence  for  her  courts,  deter- 
mining when,  and  when  only,  this  right 
shall  be  adjudged  to  have  been  asserted  1 

By  the  standard  of  our  act,  therefore,  on 
this  subject,  this  case  is  to  be  tested  ;  and  I 
entirely  agree  with  Judge  Iredell  in  opinion » 
as  aforesaid,  that  a  citizen  of  Virginia  can- 
not expatriate  himself  therefrom  '4n  any 
other  manner." 

Of  thi^  construction  the  particular  citizens 
of  Virginia  cannot  complain  ;  1st.  Because 
it  is  the  act  of  their  own  government,   upon 


(a)  Amendm.  to  the  Const,  art.  IS. 
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a  subject,  undoubtedly  within  its  power  and 
Jurisdiction  ;  2d.  Because  it  is  beneficial  to 
all  the  citizens,  that  this  great  right  should 
be  placed  upon  a  foundation  which  excludes 
all  possible  doubt  as  to  the  validity  of  its  ex- 
ercise, instead  of  leaving  the  matter  at  large, 
and  carving  out  an  infinity  of  litigation  and 
uncertainty,  in  this  particular ;  and,  3d.  Be- 
<:ausethe  exercise  of  that  right,  under  the 
act,  is  as  free  as  air,  and  depends  upon  voli- 
tion only.  As  for  the  citizens  of  other  states, 
it  is  not  for  them  to  complain,  that  privileges 
are  denied  to  the  citizens  of  Virginia,  which 
are  extended  to  them  :  privileges,  too, 

406  which  are  granted  *in  consideration  of 
benefits  conferred  by  them  upon  the 

commonwealth,  and  which  it  was  not  in  the 
power  of  the  other  class  to  confer,  they  being 
already  citizens  of  Virginia. 

On  these  grounds,  I  am  of  opinion  to  re- 
verse the  judgment  of  both  courts,  and  render 
judgment  in  favour  of  the  appellant,  for  her 
fre^om. 

JUDGE  FLEMING.  The  subject  having 
been  nearly  exhausted  by  my  brother  judges, 
my  opinion  in  this  important  case  will  be 
•concise. 

The  2d  section  of  the  act,  passed  the  17th 
of  December,  1792,  *'to  reduce  into  one  the 
several  acts  concerning  slaves,  free  negroes 
and  mulattoes,'*  declared  in  general  terms, 
that  **slaves,  which  should  thereafter  be 
brought  into  this  commonwealth,  and  kept 
therein  one  whole  year  together,  or  so  long, 
at  different  times,  as  should  amount  to  one 
year,  should  be  free.**  The  4th  section  of  the 
same  act  modified  this  general  regulation  by 
certain  provisos,  or  exceptions.  The  ques- 
tion then  is,  has  tbe  appellee,  M'Carty, 
brought  his  case  within  any  of  those  excep- 
tions ?  And  I  am  clearly  of  opinion  that  he 
has  not. 

The  case  of  Scott  v.  Negro  London,  3 
Cranch,  324,  (which  has  been  cited  and  much 
relied  on  by  the  counsel  for  the  appellee,)  is 
•essentially  different  from  this  case ;  the 
great  point  of  distinction  being  that,  in  that 
•case,  the  true  owner  of  the  slave  was  a  cit- 
izen of  Maryland  who  removed  into  this 
state,  and  within  sixty  days  after  his  re- 
moval, took  the  oath  prescrit>ed  by  law  ;  and 
it  was  decided  that  his  rights  were  not  to  be 
affected  by  the  acts  of  another  person,  over 
whom  he  had  no  control,  and  which  were 
done  without  his  knowledge  or  consent ; 
whereas  in  this  case,  the  appellee,  M*Carty, 
is,  and  always  has  been,  a  citizen  of  Virginia, 
and  evidently  appears  to  have  endeavoured 
to  evade  the  provisions  of  the  law. 

The  judgment,  therefore,  must  be  reversed, 
and  entered  in  favour  of  the  appellant,  for 
her  freedom.  

407  *Mark8  v.  Morris. 
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bill  in  equity  is  filed  to  stay  proceedings  upon  a 


•Dcedsof  Trust— Usury— equitable  Relief.— The  prin- 
clples  involved  in  Marks  v.  Morris  were  for  many 
years  the  subject  of  judicial  discussion,  and  ffavc 
rise—says  one  case  (Davis  v.  Demmlnsr.  12  W.  Va. 
«»)- to  a  controversy  which  lasted  forty  years,  and 
which  is  perhaps  the  most  remarkable  to  be  found 
in  the  reports  for  the  diversity  of  the  opinions  of 
the  judg-es  and  the  pertinacity  and  obstinacy  with 
which  some  of  the  judsres  adhered  to  their  opinions. 

Much  fault  has  been  fonnd  with  the  decision  in 
Marks  v.  Morris,  and  it  has.  from  time  to  time,  been 
<luestioned,   distinguished,   shaken,  or  confirmed. 


usurious  deed  of  trust,  on  the  ffronnd  that  the 
complainant  had  no  opportunity  at  law  to  plead 
the  usury,  and  prays  for  no  discovery,  but,  on  the 
contrar3'.  Is  ready  to  prove  the  fact,  the  court 
ouffht  not  to  grant  him  relief  acralnst  the  usury, 
upon  the  condition  of  his  payinsr  the  principal 
sum  of  money,  (without  interest.)  but  should  al- 
toerether  enjoin  the  trustee  from  selllnfir,  until,  by 
some  proper  proceeding  to  be  instituted  by  the 
cestuy  que  trust,  he  establish  the  validity  of  his 
contract:  in  which  case,  the  injunction  should  be 
dissolved :  and.  in  the  contrary  event,  perpetuated, 
a.  Same— Same— Same.— Upon  the  result  of  such 
proceedincr,  if  the  injunction  be  dissolved,  the 
deed  (beinsr  then  cleansed  of  its  usurious  taint, 
by  the  jndffment  of  a  competent  tribunal)  should 
be  enforced  as  a  security  to  compel  the  payment 
of  the  debL 

The  decision  of  this  case  in  the  court  of 
appeals,  by  which  the  decree  of  the  superior 
court  of  chancery,  for  the  Richmond  district, 
(reported  in  4  H.  &  M.  463—470,)  was 
reversed,  has  settled  a  principle  so  impor- 
tant, that  it  is  here  inserted,  without  reg^ard 


and  at  lensrth  overruled.  But.  later  the  princi- 
ples laid  down  therein  were— according  to  certain 
cases— adopted  by  leffislative  enactment  No  at- 
tempt will  be  made  at  this  point  to  tro  into  a  com- 
plete discussion  of  the  cases  citinff  the  principal 
case,  showing  the  decisions  therein  and  their  effect 
on  the  principal  case:  for  it  is  deemed  unnecessary, 
since  in  the  case  of  Davis  v.  Demmlnv,  12  W.  Va. 
240.  Judos  Gbsbn.  who  delivered  the  opinion  of  the 
court,  in  construing  %%  7  ^nd  10,  ch.  141,  Code  of  Va. 
1860,  took  occasion  to  mak?  a  thorouffh  examination 
of  the  state  of  the  law  of  Vlrarinia  on  the  subject  of 
equiuble  relief  to  a  usurious  deed  of  trust.  In  this 
examination,  he  reviews  the  decision  in  the  princi- 
pal case  and  devotes  perhaps  twenty  paves  to 
setting  forth  the  effect  of  subsequent  Virginia  deci- 
sions thereon. 

At  this  point  therefore,  the  cases  citinsr  the 
principal  case  will  be  collected,  and  their  effect 
thereon  shown  only  in  a  cursory  manner:  and 
reference  is  made  to  the  case  of  Davis  v.  Demmluff. 
12  W.  Va.  246.  for  a  more  complete  history  and  dis- 
cussion of  the  principal  case. 

In  McPherrin  %.  Klnsr.  1  Rand.  172.  the  judges 
were  the  same  that  decided  the  principal  case. 
JUDGK  CoALTBB  thouffht  the  case  of  Marks  v,  Morris 
was  one  of  peculiar  nature  and  could  be  sustained 
orUy  if  confined  to  deeds  of  trust  or  "new  fangled 
judgments'*  as  he  termed  them.  Judge  Brooks 
thoufifht  the  case  at  bar  could  be  distinsruished  from 
the  principal  case.  Judgs  Roans  referred  several 
times  to  the  principal  case  (pp.  182,  183.  189,  190)  and 
said  his  impression  was  that  in  deciding-  it.  the 
clear  opinion  of  the  court  was  that  no  part  of  the 
sum  borrowed  was  to  be  paid  as  the  price  of  relief 
except  the  plaintiff  broufirht  himself  within  the 
provision  of  the  third  section  of  the  act  of  usury, 
and  that  this  opinion  was  not  abandoned  by  stating 
and  relying-,  in  the  decision  of  the  court  upon  the 
perhaps  stronger  case  of  a  deed  of  trust  which,  was 
the  case  then  before  the  court. 

In  Young  v.  Scott  4  Rand.  421,  Judge  Gbeen,  to  a 
certain  extent  reviewed  the  decision  in  the  princi- 
pal case:  but  Judge  Cabell  thought  it  unnecessary 
for  the  decision  of  the  case  then  under  discussion, 
that  any  of  the  principles  in  Marks  v.  Morris  should 
be  reviewed  and  he  refrained  from  so  doinff. 

In  Martin  v.  Lindsay,  1  Leigh  499,  the  case  was 
exactly  that  of  Marks  v.  Morris  and  brought  under 
review  the  correctness  of  the  decision  therein. 
Judge  Carb,  after  stating  the  decision  in  Marks  v. 
Morris,  proceeded  at  some  leng-th  to  review  this 
case  and  the  two  cases  above  cited  and  says  (p.  S02) : 
"I  have  stated  these  cases  (i.e.,  McPherrin  v.  Klng- 
and  Younfir  v.  Scott)  to  show  the  exact  situation  of 
the  subject  They  clearly  evince  that  Marks  v. 
Morris  hUR  long  been  considered  an  open  case,  and 
the  measure  of  relief  in  cases  of  usury  a  question 
wholly  unsettled.  •  •  •  i  shall  however,  g-lve  as 
briefly  as  I  can,  my  view  of  the  case  of  Marks  v. 
Morris."  After  devoting  some  ten  pages  to  the 
subject  he  concludes:  "Upon  the  whole.  I  am  firmly 
convinced  that  Marks  v.  Morris  Is  not  law  either 
taken  ffcnerally,  or  restricted  In  its  application  to 
deeds  of  trust"  Judge  Brooke  reviewed  very 
briefly  the  case  of  Marks  v.  Morris,  and.  settln? 
forth  Its  scope  and  purpose,  adheres  to  it.  Judges 
OoALTEB  and  Cabell  concurred  with  Judge 
Brooke. 

In  Fltzhug-h  v.  Gordon.  2  Lelffh  626.  627,  628.  629,  the 
principles  Involved  In  Marks  v.  Morris  were  ag-ain 
reviewed  and  the  court  four  judges  sitting-,  was 
equally  divided. 

In  Tnrpln  v.  Povall,  8  Lelfirh  98,  Judge  Bbockew 
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to  chronological  order.  It  is  also  proper  to 
mention  that,  in  the  following  statement,  an 
error,  committed  in  the  former  report  of  the 
case,  in  stating  the  bill  to  have  been  for  a 
discovery,  is  corrected. 

Solomon  Marks  filed  his  bill,  in  the  superior 
court  of  chancery,  for  the  Richmond  district, 
against  Simpson  Morris  and  Charles  Cop- 
land, to  be  relieved  against  a  usurious 
contract,  covered  by  two  deeds  of  trust ;  pray- 
ing an  injunction  to  inhibit  Copland,  the 
trustee,  from  selling  the  property  thereby 
conveyed  ;  and  a  rescission  of  the  contract  by 
a  decree  of  the  court ;  or  such  other  relief  as 
might  be  deemed  just  and  equitable,  and  the 
nature  and  merits  of  the  case  might  justify. 
The  bill  (setting  forth,  particularly,  the 
circumstances  of  the  contract)  stated,  more- 
over, that  Hyman  Marks,  a  witness,  was 
privy  to  the  whole  transaction,  and  that,  by 
his  testimony,  the  usury  could  be  established. 
The  defendants  were  called  upon,  in  the 
usual  form,  *'to  make  full,  true,  and  perfect 
answer  to  the  premises,  as  fully  as  if  the 
same  were  again  particularly  set  forth  and 
expressed." 

The  answer  of  Simpson  Morris,  the  ces- 
tui que  trust,  neither  admitted  nor  posi- 
tively denied  the  usury,  which,  however,  was 
clearly  proved  by  the  testimony  in  the  cause. 

The  chancellor's  decree  gave  the  plain- 
tiff relief  against  all  but  so  much  of  the 
principal  money  as  appeared  to  be  due  ;  and 


BBOUGH  -said:  "Does  tlie  rule  adopted  In  tbe  case 
of  Mark$  v.  Morris,  2  Munf.  407,  apply  to  this  case? 
I  will  in  the  first  place  remark  that  the  decision 
in  that  case,  however  much  it  may  have  been  ob- 
jected to,  is  now  too  firmly  established  to  be  shaken. 
It  has  received  the  sanction  of  thfts  court  in  Martin 
V.  Lindsay,  1  Leierh  499,  and  in  Fitzhush  v.  Gordon. 
S  Leiffh  826  Let  us  then  endeavor  to  understand 
the  extent  of  that  decision.**  Judges  Tucker  and 
Cabbll  approved  the  decision  of  Marks  v.  Morris. 

In  Thornton  v.  Gordon,  2  Rob.  727,  728,  and  Bank 
of  Washington  v.  Arthur,  8  Gratt  178,  184,  185.  the 
principal  case  is  distinsruished.  But.  in  this  last 
case  JuDGB  Brooke,  in  a  dissenting- opinion,  thought 
the  case  under  discussion  came  within  the  Influehce 
of  Marks  v.  Morris,  and  said:  "The  case  of  Marks  v. 
Morris  has  been  understood  as  the  law  in  cases 
similar  for  more  than  twenty-five  years,  by  bar 
and  bench,  and  by  many  members  of  the  legrisla- 
tnre,  and  never  objected  to  that  I  know  of:  and,  if 
overruled,  would  repeal  the  act  ag-ainst  usury,  in 
all  cases  of  deeds  of  trust:  to  subject  which  to  a 
trial  at  law.  was  the  object  of  that  declRion." 

The  principal  case  was  also  cited  in  Gillian  v.  Clay, 
8  LelfiTh  696:  Wise  v.  Lamb.  9  Gratt  806;  Bank  of 
WasbinfiTton  v.  Hupp.  10  Gratt  61, 62. 

In  Brockenbrouffh  v.  Spindle,  17  Gratt  21.  25, 
Judge  MONCU RE.  delivering  the  opinion  of  the  court 
said  that  the  tenth  section  of  chapter  141,  Code  of 
Va.  I860,  authorizing  a  debtor  by  bill  requiring  no 
discovery  of  the  defendant  to  pray  an  injunc- 
tion to  prevent  the  sale  of  properly  conveyed  to 
secure  the  payment  of  money  or  other  thing,  bor- 
rowed at  usurious  interest  etc.,  was  desicrned  to 
adopt  the  principle  of  the  case  of  Marks  v.  Morris, 
which  had  been  overruled  by  the  Bank  of  Washincr- 
tonv.  Arthur,  3  Gratt  178,  and  Bell  v.  Calhoun.  8 
Gratt  22.  In  Belton  v.  Apperson.  26  Gratt  218.219. 
220.  and  Turner  v.  Turner,  80  Va.  882.  it  is  also  stated 
that  the  "doctrine  of  Marks  v.  Morris'*  was  adopted 
by  statutory  enactment  and  thus  became  the  law 
of  the  state  not  to  be  questioned  by  the  courts. 

But  in  Davis  v.  Demming,  12  W.  Va.  280.  Judge 
Green  said :  "I  cannot  believe  that  it  was  the  pur- 
pose of  the  legislature  in  adopting  this  10th  section, 
to  open  again  the  almost  endless  controversies 
about  what  were  the  principles  involved  in  the  case 
of  Marks  v.  Morris,  or  that  they  Intended  this  sec- 
tion to  apply  to  any  case,  except  that  of  a  usurious 
debt  secured  by  a  deed  of  trust:  such  is  the  plain 
meaning  of  its  language:  and  such,  I  think,  was 
obviously  Its  purpose." 

See  further,  monographic  noteoa  "Deeds  of  Trust" 
appended  to  Cadwallader  v.  Mason,  Wythe  188: 
monographic  note  on  "Usury"  appended  to  Coffman 
V.  Miller,  26  Gratt  698. 


allowed  him  all  costs  ;  directingr,  in  case  the 

said  balance  of  the  principal  should   not  be 

paid  on  or  t>efore  a  certain  day,  the 

408  injunction,  for  so  much,  should  *stand 
dissolved  as  an  act  of  the  day  when  the 

decree  was  rendered ;  that  the  deeds  remain 
as  a  security  for  the  same  ;  and  that  Charle» 
Copland  be  appointed  a  commissioner  to 
proceed,  ag^reeably  to  the  terms  of  the  deeds^ 
to  raise  the  amount  thereof,  and  to  report 
his  proceedinf^s  to  the  court  in  order  to  a. 
final  decree. 

From  this  decree  the  plaintiff  prayed  an 
appeal,  which  the  chancellor  allowed. 

The  cause  was  argued,  on  Wednesday  the 
11th,  and  Thursday  the  12th  of  March,  1812, 
by  Hay,  for  the  appellant,  and  Williams  and 
Wirt,  for  the  appellee. 

Monday,  November  16th,  (in  the  absence 
of  the  President,)  JUDGE  ROANE  pro- 
nounced the  following  opinion  of  the  courts 
consisting:  of  Judges,  ROANE,  BROOKE 
and  COALTER. 

This  is  a  bill  brought  by  the  appellant, 
praying  ^hat  the  trustee  in  certain  deeds  of 
trust  constituted  may  be  stayed  from  selling 
the  property  therein  conveyed ;  and  that 
(on  the  ground  of  usury)  the  said  deeds  may 
be  decreed  to  be  cancelled  ;  and  for  genend 
relief. 

Although  that  bill,  after  setting  out  the 
particulars  of  the  usurious  contract,  callft 
upon  the  defendant  to  answer  the  same,  in 
the  usual  way,  we,  nevertheless,  infer,  that 
it  is  not  such  a  bill  for  discovery  and  relief, 
as  is  contemplated  in  the  third  section  of  the 
act  of  usury.  We  infer  this,  not  only  because 
it  omits  to  proffer  to  pay  the  principal 
money  loaned  by  the  appellee  to  the  appel- 
lant, and  to  pray  that  the  notes,  given  for 
the  usurious  consideration,  may  also  be  de- 
creed to  be  given  up  and  cancelled  ;  but  also, 
because  the  appellant  (so  far  from  averring^ 
therein  that  he  stood  in  need  of  a  discovery 
of  the  usury  from  the  appellee)  avers,  on  the 
contrary,  that  he  could  prove  the  same  by 
a  particular  witness  whom  he  names. 

409  *The  particular  mischief  intended  to 
be  remedied  by  that  section  of  the  act 

was  that,  as  usurious  contracts  were  fre- 
quently made  in  secret,  there  might  often  be 
a  defect  of  evidence  to  detect  them,  in 
the  ordinary  course  ;  it  therefore  authorisea 
a  discovery  in  such  case,  from  the  conscience 
of  the  defendant,  on  the  conditions  prescribed 
by  the  act.  This  construction,  which  plainly 
results  from  the  section  itself  now  in  question, 
is  made  more  clear,  by  referring  to  its  pro- 
totype, the  fifth  section  of  the  act  of  1748, 
upon  the  same  subject ;  in  the  preamble  to 
which  the  foregoing  is  expressly  stated  to  be 
the  mischief  intended  to  be  remedied.  But 
this  section,  being  adapted  to  a  limited  and 
specified  case,  does  not  interfere  with,  nor 
affect  the  general  and  ulterior  jurisdiction  of, 
the  courts  of  equity,  antecedently  existing- 
on  the  subject. 

For  example,  it  does  not  extend  to,  nor 
impose  any  conditions  on,  a  party  applying- 
to  a  court  of  equity  to  perpetuate  his  testi- 
mony, touching  a 'question  of  usury;  (as  ia 
seen  in  the  case  of  The  Earl  of  Suffolk  v. 
Green,  1  Atk.  450,)  nor  to  the  case  of  an  appli- 
cation to  a  court  of  equity  to  relieve  against 
a  judgment  at  law,  obtained  by  surprise,  or 
accident,   in    a    case    of    usury.    In    such 
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case  the  mode  of  relief  would  be  by 
granting  a  new  trial,  in  which  the  whole 
contract  mig^ht  be  vacated ;  and  not, 
by  subjecting  the  plaintiff  to  pay  the 
principal  sum,  repeal  the  statute  of  usury, 
pro  tanto,  merely  because  he  found  it  neces- 
sary to  come  into  a  court  of  equity,  to  be  re- 
lieved against  the  accident.  So,  in  the  case 
before  us,  of  this  new  species  of  judgment 
bonds,  (if  we  may  use  the  expression,)  of 
these  modem  shifts  and  contrivances  to 
evade,  not  only  the  statute  of  usury,  but  also 
the  jurisdiction,  at  least,  of  the  courts  of  law, 
and  which,  therefore,  render  the  interpo- 
sition of  the  courts  of  equity  peculiarly 
necessary ;  in  this  case  of  an  application,  to 
a  court  of  equity,  to  stay  the  hand  of  the 
trustee,  until  the  validity  of  the  contract  can 
be  inquired  into  in  a  court  of  law,  by  a  plain- 
tiff who  wants  no  favour,  or  discovery 

410  from  *the  def endanf ,  but  is  even  full- 
handed  as  to  evidence  to  prove    the 

usury  in  a  court  of  law;  neither  the 
spirit  or  meaning  of  the  act  extends 
to  impose  on  the  plaintiff  the  loss  of 
his  principal  sum  due  under  the  usu- 
rious contract.  While  such  a  construction 
would,  as  to  that  extent,  operate  a  repeal  of 
the  statute  of  usury,  in  all  cases  whatsoever, 
secured  by  deeds  of  trust,  as  now  prac- 
tised upon  and  understood ;  the  construction 
under  which  we  now  act  does  not  go  one  jot 
further  than  the  case  last  put,  of  relieving 
against  a  judgment  obtained  by  surprise  in 
a  case  of  usury.  In  both  cases,  the  aid  of  a 
court  of  equity  is  afforded,  to  enable  the 
court  of  law  to  annul  the  usurious  contract  al- 
together; with  this  strong  feature  in  favour 
of  the  case  now  before  us,  that  the  plaintiff 
has  never  before  had  an  opportunity  to  do  it. 

The  interference  of  a  court  of  equity,  in 
such  case,  so  far  as  to  permit  an  inquiry,  by 
a  court  of  law,  into  the  validity  of  the  con- 
tract, is  not  such  a  mighty  boon  as  ought  to 
subject  the  plaintiff  to  the  loss  of  his  princi- 
pal sum.  It  is  a  power  which  is  even  exer- 
cised by  the  courts  of  law  ;  as  is  seen  in  the 
case  of  Cooke  v.  Jones,  Cowp.  727.  In  that 
case,  a  judgment  had  been  entered  up  upon 
a  warrant  of  attorney,  and  a  scire  facias  was 
depending  to  revive  and  enforce  the  same. 
On  a  suggestion,  that  the  consideration  of 
the  judgment  was  usurious,  the  court  of 
king's  bench  stayed  the  proceedings  upon 
the  scire  facias,  and  directed  an  issue  to  try 
the  validity  of  the  contract  on  which  the 
judgment  was  founded,  on  the  ground  (which 
most  emphatically  applies  to  the  case  before 
us)  that  the  defendant  ''had  had  no  oppor- 
tunity to  plead  the  statute  of  usury,  and  was, 
therefore,  without  relief,  but  by  the  interpo- 
sition of  the  court." 

If  this  power  was  rightfully  exercised, 
without  condition,  by  a  court  of  law,  in  rela- 
tion to  a  judgment  passing  at  its  own 
bar,  and  in  some  sense  receiving  the 
sanction  and  ratification  of  the  court, 

411  it  ought,  a  fortiori,  to  be  *exercised 
in  like  manner  by  a  court  of  equity, 

in  relation  to  a  transaction,  passing, 
in  pais,  suggested  to  be  tainted  with  usury, 
and  presented  in  a  form  calculated  to 
elude  every  other  jurisdiction,  save  the 
usual  and  salutary  jurisdiction  of  such 
court.  When  an  usurious  contract  is  to  be 
enforced  by  a  mode  defying  the  power  of  the 


other  tribunals  of  justice,  a  court  of  equity 
will  be  neither  tardy,  nor  rigorous,  in  extend- 
ing its  aid  to  prevent  it. 

The  result  of  the  foregoing  observations, 
as  applied  to  the  case  before  us,  is  that,  as 
the  'case  made  by  the  bill  is  not  that  em- 
braced by  the  third  section  of  the  act  for 
suppression  of  usury ;  as  the  appellant 
wanted  no  discovery  from  the  appellee,  but 
only  found  it  )iecessary  to  apply  to  the  court 
of  equity  to  stay  the  trustee  from  selling, 
until  the  question  of  usury  should  be  in- 
quired into,  before  some  competent  tribunal ; 
the  chancellor  ought  not  to  have  imposed 
on  him  the  loss  of  the  principal  sum,  but  he 
should  have  enjoined  the  trustee  from  sell- 
ing, until,  by  some  proper  proceeding,  to  be 
instituted  by  the  appellee,  he  should  estab- 
lish the  validity  of  his  contract ;  in  which 
case  the  injunction  should  be  dissolved  ;  and 
in  the  contrary  event,  perpetuated :  in  the 
former  case,  also,  the  deeds  (being  then 
cleansed  of  their  usurious  taint  by  the  judg- 
ment of  a  competent  tribunal)  should 
undoubtedly  be  held  as  a  security  to  insure 
the  payment  of  the  money. 

On  these  grounds,  we  are  unanimously  of 
opinion  that  the  decree  should  be  reversed, 
with  costs,  and  the  cause  remanded  to  the 
court  of  chancery  for  the  Richmond  district 
to  be  finally  proceeded  in,  pursuant  to  the 
principles  now  declared. 
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^Marshall  v.  Thompson. 

Saturday.  September  28, 1811. 


I.  Chancery  Practice— Salt  for  Arrears  of  Annalty— 
"  Decroe.— In  a  suit  in  equity,  for  arrears  of  an  an- 
nuity, tbe  decree  should  be,  not  only  for  the  sums 
due,  with  Interest  from  the  days  when  respec- 
tively payable:  but  reserving-  liberty  to  apply  to 
the  court,  from  time  to  time,  to  extend  its  decree, 
so  as  to  embrace  the  pacymenis  thereafter  falling 
due. 
a.  Same— iMoe— Whan  Proper. •—Where  the  testimony 
to  an  important  fact  is  such  as  to  leave  it  doubtful, 
the  court  of  equity  ousrht  to  direct  an  issue  to 
ascertain  it. 

This  being  a  suit  in  chancery  to  recover 
arrears  of  an  annuity,  for  the  life 
of  Mary  Anne  Thompson,  the  plaintiff, 
secured  by  a  defective  bond,  executed  by 
Daniel  Marshall,  the  defendant,  the  26th  of 
January,  1789 ;  (the  sum  payable,  annually, 
being  121.  10s.  and  the  penalty  of  the 
bond  only  251.)  the  bill  alleged  that 
an  action  at  law  was  brought  on  the 
bond  to  recover  the  first  annual  pay- 
ment ;  and  that,  in  consequence  of  a 
receipt  produced  by  the  defendant,  (which 
the  plaintiff  denied  to  have  been  ex- 
ecuted by  her,)  a  nonsuit  was  advised  by 
her  attorney,  to  which  she  accordingly  sub- 
mitted ;  the  answer  insisted  that  the  plain- 
tiff, freely,  voluntarily  and  fairly,  gave  the 
defendant,  on  the  2d  of   February,  1789,  the 


•Chancery    Practice— Issuo- When     Proper.— As   a 

creneral  rule,  whether  an  issue  should  be  directed 
or  not  must  depend  on  the  sound  discretion  of  the 
chancellor.  Where  an  important  fact  is  left  doubt- 
ful by  the  testimony,  the  court  oug-ht  to  direct  an 
issue.  Wise  v.  Lamb,  9  Gratt.  308,  ci tins'  the  prin- 
cipal case;  Bullock  v.  Gordon.  4  Munf.  450:  Nelson 
V.  Armstrong.  5  Gratt.  864.  In  Wise  v.  Lamb,  9  Gratt. 
306.  it  is  said  that  New  Orleans  Gas  Liffht  &  Bank- 
insr  Co.  V.  Dudley,  8  Paisre  452,  cites  the  principal 
case  on  this  subject. 

See  further,  foot-note  toMafiriU  v.  Manson.  20  Gratt. 
527;  foot-note  to  Pryor  v.  Adams,  i  Call  388;  mono- 
srraphic  note  on  "Issue  Out  of  Chancery"  appended 
to  Lavell  v.  Gold,  25  Gratt  473. 
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receipt  in  question,  as  a  full  and  complete 
discharge ;  and  the  testimony  on  the  sub- 
ject leaving  it  doubtful  whether  such  receipt 
was  fairly  obtained;  the  county  court  of 
Nottoway,  on  the  3d  of  June,  1803,  decreed 
"that  the  defendant  do  pay  to  the  comphiin- 
ant  the  sum  of  121.  10s.  with  5  per  cent,  inter- 
est thereon  from  the  first  day  of  February, 
1790,  and  the  farther  sum  of  121.  10s.  for 
every  year  since  that  period,  'with  interest, 
as  aforesaid,  on  each  sum,  from  the  first  day 
of  February  of  each  year,  in  regular  succes- 
sion, to  the  first  day  of  February  last,"  and 
costs  ;  which  decree  being  affirmed  by  the 
superior  court  of  chancery  for  the  Richmond 
district,  September  12,  1806  ;  the  defendant 
appealeid  to  this  court. 

The  case  was  submitted,  without  argument, 
by  Peyton  Randolph,  for  the  appellant,  and 
Call,  for  the  appellee. 

Friday,  October  4th.  The  following 
Opinion  of  the  Court   was    pronounced    by 

JUDGE  ROANE. 
413  *"The  court  is  of  opinion  that,  if 
the  agreement  stated  in  the  bill  as  the 
groundthereof  has  not  been  relinquished  on 
the  part  of  the  appellee's  intestate,(l)  she 
should  not  have  been  limited  by  the  de- 
cree of  the  courts  below  to  the  annuities 
which  had  actually  fallen  due  before  the 
date,  but  that  liberty  ought  to  have  been 
reserved  to  her,  thereby,  to  apply  to  the 
court,  from  time  to  time,  to  extend  its 
decree,  so  as  to  embrace  all  the  annui- 
ties thereafter  falling  due  during  her 
life.  The  court  is  also  of  opinion  that, 
under  the  actual  testimony  exhibited  in 
this  cause,  it  would  have  been  proper  to  have 
directed  an  issue  to  inquire  whether  the  re- 
ceipt of  the  2d  of  February,  1789,  ^as  fairly 
obtained,  with  a  full  knowledge  of  its 
contents,  on  the  part  of  the  appellee's  intes- 
tate, and  whether  it  was  then  understood  by 
her  to  extend  to  the  whole  bond." 

Decrees  of  both  courts  reversed,  and  cause 
remanded  to  the  superior  court  of  chancery 
for  an  issue  to  be  directed,  and  farther  pro- 
ceedings to  be  had,  agreeably  to  the  fore- 
going principles,  in  order  to  a  final  decree. 


Scott's  Executor  v.  Osborne's  Executor.* 

Wednesday,  September  18. 1811. 

I.  Case  at  Bar—OMIffatory  Promise— Consideration. t— 

A  father-in-law  bavloff  promised  his  son-in-law 
that,  if  he  would  purchase  a  certain  tract  of  land, 
he  would  assist  him  in  paying  for  it  by  letting 
him  have  the  amount  of  a  particular  bond,  when 
collected:  and  the  son-in-law  havinsr  thereupon 
made  the  purchase,  this  promise  was  determined 
to  be  upon  a  sufficient  consideration,  and  obli- 
sratory  in  law.  _ 

a.  Same— Same— Chancery  Jurisdiction— Discovery.— 
It  was  determined,  also,  that  the  son-iu-law 
properly  sued  in  chancery  to  discover  whether, 
and  at  what  time,  the  money  due  on  the  bond  was 
collected. 

3.  Same— Same— Statuta  of  Limitations.— And,  since 
his  claim  did  not  accrue  before  such  collection, 
the  act  of  limitation  did  besrln  to  run  asrainst  him 
until  then. 

4.  Legacies^- Satisfaction  of  Promise  by  Testator.— A 
legacy  to  a  wife  for  her  life,  and  afterwards  to 


(1)  Note.  The  suit  (havinsr  abated  by  the  death  of 
the  appellee)  had  been  revived  asralnst  her  admin- 
istrator.-Note  in  Original  Edition. 

'*Por  monograpliic  note  on  Accord  and  Satisfaction, 
see  end  of  case. 

tSee  monofirraphlc  note  on  "Consideration"  ap- 
pended to  Jones  V.  Obenchaln,  10  Gratt.  2Sd. 

tSee  monog-raphic  note  on  "Lesracies  and  Devises'* 
appended  to  Early  v.  Early,  Gilm.  124. 


the  children  of  the  marriage,  is  no  satisfaction  of 
a  promise,  to  the  husband,  of  the  amount  of  a 
specific  debt,  (when  recovered,)  to  be  applied  to  a 
particular  purpose:  there  belnsr  no  declaration  in 
the  will  that  the  letracy  was  intended  as  eaUaf  ac- 
tion for  the  promise. 

Jamea    Scott    filed    his  bill,  on    the    2d 
of  March,  1795,  in  the  late  high  court 

414  of  chancery  against  the  executors  *of 
William  Osborne,  deceased ;  charK-inST 

that^  some  time  prior  to  the  16th  day  of  Feb- 
ruary, 1785,  the  plaintiff  being  about  to  pur- 
chase a  tract  of  land,  in  the  county  of  Prince 
Edward,  of  a  certain  Robert  Donald,  for  the 
sum  of  9461.  current  money,  whereof  4341. 
10s.  in  part,  was  to  be  paid  immediately,  and 
the  balance  the  Christmas  following ;  Wil- 
liam Osborne,  of  the  county  of  Nottoway,  in 
order  to  encourage  him  to  make  the  purchase* 
and  in  consideration  that  he,  the  plaintiff* 
had  married  his  daughter  Elizabeth,  and  for 
her  advancement,  did  advise  and  instruct  the 
plaintiff  to  contract  for  the  purchase  of  the 
said  land,  and  to  make  the  first  payment  him- 
self ;  and,  in  consideration  of  his  so  doing** 
agreed  that  he,  the  said  William  Osborne, 
would  pay  the  last  payment  for  him,  out  of  a 
debt  due  to  him  by  bond  from  a  certain 
Henry  Anderson,  (amounting  to  3151. 15s.  3d. 
with  lawful  interest  from  the  1st  of  April, 
1776,)  when  the  same  should  be  collected  ; 
that  the  plaintiff,  depending  on  those  prom- 
ises, concluded  the  contract  for  the  pur- 
chase, made  the  first  payment  to  Robert 
Donald  ;  and  gave  his  bond  for  the  balance 
of  the  purchase-money,  amounting  to  5121. 
10s.  payable  the  25th  day  of  Decemt>er,  1785, 
in  full  hope  and  assurance  that  the  same 
would  be  duly  paid  and  taken  up  by  the  said 
Osborne ;  that  his  circumstances  would  not 
justify  his  making  the  said  purchase;  and 
that  he  would  not  have  made  it,  if  the 
promise  aforesaid  had  not  been  made  him  ; 
that,  nevertheless,  the  said  bond  was  not  dis- 
charged by  Osborne,  who  had  not  been  able 
to  collect  the  money  from  Anderson,  and  the 
plaintiff  was  himself  compelled  to  pay  it, 
with  great  difficulty  and  inconvenience,  and 
a  considerable  sacrifice  of  iproperty,  which  he 
finally  accomplished,  and  took  in  the  bond, 
about  the  year  1790 ;  that  Osborne,  by  hia 
last  will,  made  and  published  the  2d  of  Oc- 
tober, 1786,  bequeathed  to  his  daughter 
Elizabeth,  wife  to  the  plaintiff,  51.  current 
money,  and  soon  after  departed  this  life, 
without  having,  in  any  manner,  paid 

415  *or  satisfied  the  plaintiff    for  the  said 
sum  of  5121.  10s.  or  any   part  thereof  ; 

that  his  executors  had,  since  the  year  1790, 
completed  the  collection  of  the  debt  due  from 
Anderson;  but  the  plaintiff  is  unable  to 
prove,  at  law,  when  the  same  was.  collected, 
and  to  what  amount ;  that  the  said  executors 
had  assets  to  satisfy  the  plaintiff's  claim, 
and  were  accountable  to  him,  as  trustees,  to 
an  amount  equal  to  his  last  bond  to  said 
Donald.  The  bill  concluded  with  special  and 
distinct  interrogatories,  requiring  the  de- 
fendants to  answer  the  several  allegations 
aforesaid,  and  prayed  a  decree  for  5121.  lOs. 
with  interest  from  the  25th  day  of  December, 
1785  ;  also  for  the  legacy  of  51.  and  for  gen- 
eral relief. 

The  defendants,  by  their  answer,  con- 
tended, that,  if  the  plaintiff's  claim  could  be 
supported  at  all,  it  could  in  a  court  of  law  ; 
that  the  promise  of  their  testator  (admitting- 
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that  he  made  it)  was  not  binding  either  in 
law  or  equity,  because  there  was  no  consider- 
ation to  support  it,  unless  marriage  shall  be 
regarded  as  a  continuing  consideration  ;  and 
because  the  time  limited  by  law  for  the  insti- 
tution of  actions  for  claims  of  this  nature 
had  long  ago  expired.  They  further  answer- 
ing said,  that  they  were  present  when  a  con- 
versation took  place,  between  their  testator 
and  the  plaintiff,  about  the  purchase  of 
Donald's  land  ;  and  they  understood  that,  if 
the  money  due  on  Anderson's  bond  could 
be  collected,  the  plaintiff  was  to  have  the 
use  of  it,  free  from  interest  if  returned 
in  a  short  time ;  and  that  he  was  to  give  his 
bond  for  it :  *'they  feel  a  conviction  that 
such  was  the  nature  of  the  agreement,  if  it 
can  be  called  one,)  not  only  because  their 
memories  tell  them  so,  but  because,  if  their 
testator  really  intended  that  the  said  com- 
plainant should  have  the  absolute  ownership 
of  the  said  bond,  no  reason  can  be  conceived 
why  an  immediate  delivery,  or  assignment, 
did  not  take  place." 

The  answer  further  stated  that  the 
416  complainant  had  *given  an  incorrect, 
if  not  an  uncandid,  statement  of  the 
will  of  William  Osborne  ;  who,  in  fact,  de- 
vised to  his  daughter  Elizabeth,  wife  to  the 
complainant,  during  her  natural  life,  a  negro 
woman,  named  Cutchina,  and  all  her  increase 
that  she  then  bad,  or  might  thereafter  have, 
and  directed  his  executors  to  lay  out  the 
sum  of  2801.  in  the  purchase  of  negroes, 
which  negroes  he  bequeathed  to  the  said 
Elizabeth  duiing  her  life,  and,  after  her 
death,  to  her  children  by  the  complainant : 
he  also  devised  to  the  said  Elizabeth, 
(after  the  death  of  his  wife,)  during  her 
life,  with  a  limitation  to  her  children 
as  before,  a  negro  woman  named  Poll,  and 
her  daughter  Milly  ;  "all  which,  it  is  con- 
ceived, were  certainly  meant  by  the  testator 
to  be  in  full  of  the  provision  which  it  was 
proper  for  him  to  make  for  the  plaintiff's 
family ;  the  defendants  aver  tha<t  the  com- 
plainant was  spoken  to  by  the  testator,  and 
then  expressed  his  approbation  of  (he  man- 
ner in  which  the  legacies  aforesaid  were  to 
be  made  to  his  wife ;  that  the  said  sum  of 
2801.  has  been  disposed  of  according  to  his 
wishes,  and  he  has  received  every  bene^t 
which  was  intended  for  him,  or  any  part  of 
his  family,  by  the  will  aforesaid  ;  that  the 
widow  of  the  said  testator  hath  since  de- 
parted this  life,  and  hath  made  considerable 
bequests,  to  the  children  of  the  complainant, 
out  of  the  residue  devised  to  her ;  which 
residue  could  not  be  ascertained  until  all 
accounts  were  settled,  and  the  estate  divided; 
and  now  the  complainant  finding,  perhaps, 
that  he  has  got  all  that  he  is  likely  to  re- 
ceive, is  setting  up  a  claim,  about  which  he 
has  thought  proper  to  be  silent  for  nearly 
ten  years." 

In  this  answer  the  respondents  said 
nothing  about  the  time  of  collection  of,  or 
sum  received  bv,  them  upon  Anderson's 
bond.  But  from  certain  exhibits  in  the  cause, 
(whether  filed  by  the  plaintiff,  or  by  the  de- 
fendants, does  not  appear,)  the  sum  of  1281. 
14s.  6d.  appears  to  have  been  made,  by  an 
execution  issued  May  13,  1790,  and  the  bal- 
ance, amounting  to  5941.  9s.  4d.  besides 
417      *costs,  to  have  been  recovered,  in  an 


action  of  debt  on  the  judgment,  in  Sep- 
tember, 1793. 

The  last  wills  of  William  Osborne  and 
Elizabeth  Osborne,  his  widow,  were  also 
exhibits,  and  corresponded  with  the  descrip- 
tion of  them  given  in  the  answer.  Many 
depositions  were  taken  on  both  sides ;  the 
general  tendency  of  which  was  to  prove  the 
plaintiff's  having  been  induced  to  make 
the  purchase  of  Donald's  land  by  William 
Osborne's  promise  to  let  him  have  the 
amount  of  Anderson's  bond  when  collected. 

The  late  chancellor  dismissed  the  bill  with 
costs ;  from  which  decree  the  plaintiff  ap- 
pealed to  this  court ;  and,  the  appellant  and 
appellees  having  departed  this  life,  the 
appeal  was  revived  in  favour  of  Scott's  Ex- 
ecutor against  The  Executor  of  Abner 
Osborne,  who  was  surviving  executor  of 
William  Osborne. 

Wickham,  for  the  appellant.  1.  Scott 
came  into  equity  upon  two  grounds ;  1st. 
The  trust  relative  to  Anderson's  bond  ;  the 
amount  of  which,  when  collected,  he  was 
entitled  to  receive  ;  and  for  that  purpose  had 
a  right  to  demand  an  account ;  and,  2d. 
The  uncertainty  as  to  the  time  when  the 
money  was  collected ;  which  made  a  discov- 
ery necessary,  (a) 

2.  The  promise  was  supported  by  a  suffi- 
cient consideration,  the  purchase  of  Donald's 
land  having  been  made  at  the  request  of 
Osborne ;  and  the  plaintiff  having  thereby 
sustained  a  great  inconvenience,  against 
which  he  promised  to  indemnify  him.  (b) 

3.  The  act  of  limitations  did  not  bar  the 
plaintiff's  claim  ;  which  never  accrued  until 
the  money  due  from  Anderson  was  collected. 

Hay,  contra.  According  to  Scott's  own 
statement,  the  money  when  collected  being 
his,  an  action  for  money  had  and  received, 
or  a  special  action  for  breach  of  contract, 

would  have  lain  in  his  favour :  ade- 
418      quate  redress  *might  then  have  been 

had  at  law  ;  and,  therefore,  even  if  the 
consideration  were  sufficient,  and  the  con- 
tract proved,  there  is  no  ground  for  coming 
into  a  court  of  equity. 

But  the  consideration,  in  this  case,  was 
not  sufficient :  the  promise,  in  fact,  was 
merely  voluntary.  For  the  bill  states  that 
the  plaintiff  was  about  to  purchase  the  land 
in  Prince  Eklward,  before  his  father-in-law 
said  any  thing  to  induce  him  to  make  the 
purchase.  He  must  have  applied  to  Osborne 
for  help,  and  the  promise  must  have  been 
made  in  consequence  of  that  application. 
His  allegation,  that  the  purchase  was  far 
aly>ve  his  ability,  is  no  basis  for  a  considera- 
tion ;  since  (from  his  own  showing)  he  was 
able,  and  actually  did  pay  for  the  land. 
The  delay  of  bringing  suit  ought  to  bar 
the  plaintiff ;  especially,  since  he  waited  till 
the  death  of  Mr.  and  Mrs.  Osborne,  to  get 
whatever  might  be  bequeathed,  by  either  of 
them,  to  himself,  or  his  wife  and  children, 
and  then  set  up  this  claim  on  account  of 
Anderson's  bond,  for  which,  probably,  the 
old  gentleman  supposed  he  had  made  him 
complete  satisfaction  by  the  ample  provision 
made  in  his  will.  The  bill  being,  in  sub- 
stance, for  a  specific  performance,  in  which 
case  the  giving  relief  is  discretionary  with  a 


(a)  Chichester's  Ex'x  v.  Vase's  Adm'r,  1  Manf.  98. 

(b)  Carry.  Gooch.  1  Wash.'  2eo-26«:  8  Burr.  197;  1 
Pow.  on  Cont  348,  844;  1  Roll.  Abr,  22,  pL  28. 
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court  of  equity,  the  court  oug^ht  not  to  coun- 
tenance the  present  plaintiff. 

Wickham,  in  reply.  An  action  for  money 
had  and  received  will  lie  against  every 
trustee;  yet  the  bill  in  equity  lies.  That 
action  is,  in  many  respects,  of  modern  date ; 
introduced  to  obtain  relief  at  law  in  many 
cases  where  the  remedy  formerly  was,  exclu- 
sively, in  equity.  But  this  circumstance 
does  not  take  away  the  old  established  juris- 
diction of  the  court.  Proving,  then,  that 
that  action  will  lie,  does  not  prove  that  a  bill 
in  equity  will  not  lie.  But  the  prayer  for  a 
discovery  is  abundantly  sufficient  to  give 
the  court  jurisdiction. 

As  to  the  consideration  of  the  promise ; 
the  plaintiff's  saying  he  was  about  to 

419  buy  the  land,  proves  nothing  ;  *for  this 
was  not  actually  buying  it.    Another 

allegation  in  the  bill  is,  that  he  would  not 
have  bought  it,  but  for  this  promise.  In  all 
human  probability,  Anderson's  bond  was  in 
suit  at  the  time,  and' that  circumstance  alone 
prevented  Osborne's  assigning  it  to  the 
plaintiff. 

In  Rowton  v.  Rowton,  1  H.  &M.  92,  there 
was  no  difference  of  opinion  among  the 
judges,  on  the  point  that  the  agreement,  if 
proved,  was  upon  sufficient  consideration. 

Mr.  Hay*s  argument  that  Scott's  claim  is 
unconscientious,  is  not  supported  by  the  facts 
in  the  record.  The  devise  in  Osborne's  will, 
to  Scott's  wife,  is  ro  satisfaction  of  the 
contract.  Even  a  devise  to  himself  could 
not  have  had  that  effect,  without  an  express 
declaration  in  the  will.  Such  a  devise  could 
not  be  presumed  to  have  been  intended  as 
a  satisfaction  ;  especially  in  opposition  to 
the  testimony  of  witnesses,  which  ought 
always  to  be  admitted  to  rebut  an  equity. 

Hay.  The  suggestion  of  a  want  of  discov- 
ery is  merely  colourable,  to  give  jurisdiction. 
The  time  when  Anderson  paid  the  money 
might  easily  have  been  proved. 

Wickham.  The  decision  in  Chichester's 
Ex'x  V.  Vass's  Adm'r,  is  a  complete  answer 
to  this  objection.  I  contended,  there,  that 
the  plaintiff  having  proved  his  case  by  evi- 
dence aliunde,  a  discovery  was  not  necessary; 
but  my  argument  was  overruled. 

Wednesday,  September  25th.  The  follow- 
ing opinion  was  pronounced  as  the  opinion 
and  decree  of  the  court,  consisting  of 
JUDGES  FLEMING.  ROANE,  BROOKE 
and  CABELL. 

The  chancellor,  in  this  case,  dismissed  the 
appellant's  bill,  without  assigning  any 

420  reason  for  doing  so ;  and  the  ^counsel 
for  the  appellee  stated  four  points  «in 

support  of  the  decree ; 

1st.  That,  if  the  appellant  had  a  right,  he 
had  a  complete  remedy  at  law,  and  therefore 
a  court  of  equity  had  no  jurisdiction  of  the 
cause. 

2d.  His  action  was  barred  by  the  statute  of 
limitations. 

3d.  The  promise,  or  declaration  of  Osborne, 
as  stated  in  the  bill,  was  void  for  want  of  a 
consideration  ;  and, 

4th.  If  good,  the  legacies  to  his  wife,  of 
which  he  had  the  benefit  during  his  life, 
ought  to  be  regarded  as  a  satisfaction,  pro 
tan  to,  of  his  engagement. 

But  we  are  of  opinion,  1st.  That  a  bill  in 
chancery  was  necessary  to  discover  whether, 
and  at  what  time,  the  money  due  on  Ander- 


son's bond  was  recovered  and  received  by 
Osborne's  executors ;  2d.  That  the  appellant 
was  not  barred  by  the  statute  of  limitations, 
as  he  had  no  right  to  the  money,  under  the 
said  promise,  until  it  should  be  recovered  of 
Anderson,  the  time  of  which  was  uncertain, 
and  which,  it  appears,  did  not  happen  until 
the  year  1793 ;  3d.  That  a  very  good  and 
sufficient  consideration  is  charged  in  the  bill. 
and  proved  by  sundry  witnesses  ;  and,  lastly, 
that  the  legacies  to  the  appellant's  wife,  be- 
ing for  life  only,  are  by  no  means  a  satisfac- 
tion, pro  tanto,  of  the  engagement  of  the 
testator  Osborne ;  it  being  a  promise  of  a 
specific  debt,  when  recovered,  to  be  applied 
to  a  particular  purpose. 

The  decree,  therefore,  ought  to  be  reversed, 
with  costs. 

"Decree  reversed ;  and,  this  court  pro- 
ceeding, &c.  it  is  decreed  and  ordered 
that  the  appellee,  Conrad  Webb,  executor 
of  Abner  Osborne,  the  surviving  ex- 
ecutor of  William  Osborne,  out  of  the 
estate  of  the  said  William  Osborne, 
pay  to  the  appellant  the  full  amount  of 
the  debt,  with  the  interest  thereon,  by  him 
recovered  and  received,  on  the  bond  of  Henry 
Anderson,  in  the  proceedings  mentioned, 
and  also  interest,  at  the  rate  of  5  per  centnm 
per  annum,  on  the  said  aggregate  sum, 
421  from  the  time  the  *same  was  received 
by  the  said  executor,  until  payment 
thereof  shall  be  made  by  virtue  of  this  decree. 
And  it  is  ordered  that  the  caus^  be  remanded 
to  the  said  court  of  chancery,  for  such  further 
proceedings  to  be  had  therein,  as  shall  be 
deemed  necessary  to  carry  this  decree  into 
full  effect." 
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1.  Part  Payment 

a.  In  (General. 

b.  Payment  by  a  Stranger. 

c.  Payment  at  an  Earlier  Date. 
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2.  Payment  by  Note. 
8.  Payment  by  Check. 

III.  Effect  of  Accord  and  Satisfaction. 

IV.  Pleadinsr  and  Practice. 

I.  DEFINITIONS. 

Accord  and  Satisfaction.— Accord  and  satisfaction 
is  a  method  of  discharsre  of  a  contract,  or  cause  of 
action  arisincr  either  in  contract  or  tort,  consistinir 
in  the  substitution  of  an  agreement  between  the 
parties  in  satisfaction  of  such  contract  or  cause  of 
action,  and  an  execution  of  that  acrreement  1  Am. 
&  Eng-.  Enc.  Law  (Sd  Ed.)  406. 

Accord.— Accord  is  a  satisfaction  agreed  between 
the  party  injuring  and  the  party  Injured,  whlcb, 
when  performed,  is  a  bar  to  all  actions  upon  tbe 
same  account  Rorer  Iron  Ck).  v.  Trout,  88  Va.  897, 
2  S.  E.  Rep.  718,  5  Am.  St.  Rep.  28S. 

II.  WHAT  CONSTITUTES  A  SATISFACTION. 

1.  PART  PAYMENT. 

a.  In  General. 

The  Conmon-Law  Rale.— The  freneral  doctrine  to 
be  deduced  from  the  authorities  fropi  Pinners  Case. 
5  Coke's  R.  117a,  down  to  the  present  time,  seems  to 
be,  that  an  a^eement  to  accept  a  smaller  sum  in 
lieu  of  a  liquidated  and  ascertained  debt,  made  be« 
tween  the  debtor  and  creditor,  is  a  mere  nudum  pftc- 
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turn,  and  not  binding  npon  the  creditor,  and. 
therefore,  he  may  accept  the  part  and  Immediately 
sne  for  and  recover  the  rest,  notwithstanding  his 
express,  but  unsealed,  promise  to  release  the  debtor 
from  the  payment  thereof.  But  this  rule,  belnsr 
hlfirhly  technical  In  its  character,  seemlnsrly  unjust 
and  often  oppressive  in  its  operation,  has  been 
flrradually  falling  into  disfavor;  and  the  courts 
have  therefore  not  only  confined  Its  operation 
strictly  within  its  own  narrow  limits,  but  have 
seised  upon  every  possible  opportunity  to  evade  its 
application.  As  a  consequence,  it  has  been  trener- 
ally,  if  not  universally,  held  that  where  any  new 
element  entered  into  the  agreement  of  compro- 
mise—as where  an  earlier  day  is  fixed  for  the  pay- 
ment, or  a  dififcrent  place  selected  therefor,  or 
where  the  payment  U  made  in  some  other  thinsr 
than  what  was  orlirtnally  contracted  for,  e.  a.,  a 
chattel,  or  personal  services,  it  will  amount  to  a 
satisfaction  of  the  whole  debt,  if  the  parties  so 
acrree.  Seymour  v.  Gkx>d rich.  80  Va.  308;  Smith  v. 
Phillips,  77  Va.  548:  Lee  v.  Harlow,  75  Va.  22;  Smith 
V.  Chilton.  84  Va.  840.  0  S.  E.  Rep.  142. 

Statutory  Rale.— It  is  now  provided  by  statute  In 
Vlrfilnla  that  "part  performance  of  an  obllfiratlon. 
promise,  or  undersUndinsr.  either  before  or  after  a 
breach  thereof,  when  expressly  accepted  by  the 
creditor  In  satisfaction,  and  rendered  in  pursuance 
of  an  agreement  for  that  purpose,  though  without 
any  new  consideration,  shall  extinguish  such  obll- 
firatlon, promise,  or  undertaklnjf."  Va.  Code  (1887), 
sec.  2858.  See  also.  Smith  v.  Chilton,  84  Va.  840,  0  S. 
E.  Rep.  142. 

But  under  this  statute,  where  a  creditor  agrees  to 
accept  less  than  the  amount  due  from  his  debtor  in 
satisfaction  of  his  debt,  and  then  assigns  the  entire 
debt,  of  which  assiffument  the  debtor  has  notice, 
the  debtor  is  estopped  from  f alUuff  back  upon  the 
compromise  and  release  after  he  permits  a  decree 
to  be  entered  against  him  for  the  entire  debt 
Smith  V.  Chilton.  84  Va.  840.  0  S.  £.  Rep.  14& 

b.  Patmbnt  bt  a  Stbanosb. 

May  Anoant  to  •  SatUfsctlon.— Where  a  stranger 
to  the  contract  pays  a  sum  which  is  accepted  in  full 
satisfaction  of  a  larsrer  sum,  this  amounts  to  a  satis- 
faction of  the  larg-er  debt  Thus  where  a  father  or 
other  relative  pays  one-half  of  a  Joint  note,  on  be- 
half of  the  promisor  in  consideration  of  the  fact 
that  the  promisee  will  release  such  promisor  from 
the  payment  of  the  other  half,  and  the  contract  Is 
executed,  the  money  received,  and  the  release  In- 
dorsed on  the  note,  such  a  transaction  constitutes  a 
valid  contract  of  which  the  promisor  can  avail  him- 
self when  sued  for  the  remainiuff  half  of  the  note. 
Maslin  V.  Hiett  87  W.  Va.  15, 15  S.  E.  Rep.  4»7:  Sey- 
mour V.  Goodrich,  80  Va.  308. 

So  where  a  note  is  secured  by  a  deed  of  trust  and 
the  ffrantor  in  the  trust  deed  conveys  the  property 
to  a  third  party,  who  gives  his  note  to  the  creditor 
for  the  debt  with  interest  and  executes  a  deed  of 
trust  to  secure  such  new  note,  accordiufir  to  airree- 
ment,  this  is  the  payment  of  the  old  debt  and  the 
first  deed  of  trust  is  discharfired.  In  such  case,  if  in 
a  release  deed  by  the  creditor  in  the  first  deed  of 
trust  he  acknowledsres  payment  of  the  debts  so  se- 
cured, this  will  not  be  an  acknowledgment  of  the 
payment  of  the  debt  secured  by  the  second  deed  of 
trust    Dryden  v.  Stephens.  19  W.  Va.  I. 

One-Half  Payment  by  Stranger.— When  a  third  per- 
son pays  one-half  of  a  Joint  note  on  behalf  of  one  of 
the  makers  in  consideration  of  the  payee's  release  of 
such  maker  from  payment  of  the  other  half,  and 
the  release  is  indorsed  on  the  note,  such  transac- 
tion constitutes  a  complete  satisfaction  of  the  note; 
a  release  of  one  Joint  obligor  being  a  release  of  all. 
Maslin  V.  Hiett  87  W.  Va.  15. 16  S.  E.  Rep.  487. 


c.  Payment  at  ah  Eablibb  Datb.— Where  a 
creditor  agrees  to  remit  part  of  the  debt  npon 
condition  that  a  part  of  the  residue  be  paid  at 
an  earlier  date,  the  condition  must  be  strictly  per- 
formed; but  he  may.  by  his  consent  enlarge  the 
time,  and  such  consent  will  bind  him  In  equity. 
Robertson  v.  Campbell.  8  Call  421.  See  also,  Hlggin- 
botham  v.  May,  90  Va.  288. 17  S.  E.  Rep.  941. 

d.  Whbbb  Dbmamd  Is  Unuquidatbd.- If  one 
owing  an  unascertained  sum  of  money  offers 
his  creditor  a  sum,  declaring  that  it  is  in  full 
payment  the  contract  is  discharged  by  the  accept- 
ance of  such  sum.  American  Manganese  Co.  v. 
Virginia  Manganese  Co..  91  Va.  272,  Si  S.  E.  Rep.  466. 

a.  PAYMENT  BY  NOTE. 

Qeoeral  Rola.— The  general  rule  is  that  the  debtor's 
own  note  does  not  operate  as  the  paynfent  of  an 
antecedent  note  unless  so  intended  by  the  parties. 
In  the  absence  of  such  intention,  express  or  implied, 
the  note  is  treated  as  a  conditional  payment  merely. 
Hopkins  V.  Detwiler,  26  W.  Va.  784;  Liazler  v.  Nevln, 
8  W.  Va.  682;  Miller  v.  Miller,  8  W.  Va.  650;  Poole  v. 
Rice,  9  W.  Va.  78;  Dunlap  v.  Shanklin,  10  W.  Va.  602; 
Bantz  V.  Basnett  12  W.  Va.  772;  Sayre  v.  King,  17  W. 
Va.  568:  Bank  v.  Good,  21  W.  Va.  455;  Farmers' 
Bank  V.  Mut,  etc.,  Soc.,  4  Leigh  88:  Moses  v.  Trice. 
81  Gratt  556;  Lewis  v.  Davlsson.29  Gratt  216;  First 
Nat  Bank  of  Parkersburg  v.  Handley,  48  W.  Va. 
090,  87  S.  E.  Rep.  586;  Morrlss  v.  Harveys,  75  Va.  786; 
Hess  V.  DlUe,  88  W.  Va.  90;  Taylor  v.  Bank  of  Alex- 
andria, 5  Leigh  471. 

So  where  several  small  promissory  notes  are 
given  for  a  large  one,  they  will  be  no  satisfaction  of 
the  larger  one  unless  paid.  McGuire  v.  Gadsby,  8 
Call  284. 

Where  Note  Is  Passed  Into  Judgment— The  same 
rule  applies  where  the  note  is  passed  Into  Judgment ; 
the  new  note  is  considered  as  a  conditional  satisfac- 
tion of  the  Judgment  only,  and  upon  dishonor  of  the 
former,  the  latter  revives  and  may  be  enforced  at 
law  or  in  equity.  Morrlss  v.  Harveys.  76  Va.  726; 
Feamster  v.  With  row,  12  W.  Va.  611. 

Wiicre  There  U  an  Armament  to  Accept  In  5atlf  f  ac- 
tlon.— But.  of  course,  where  there  is  an  express 
agreement  between  the  parties  to  accept  the  new 
note  in  satisfaction  of  the  old  one,  this  agreement 
will  control.  Merchants'  National  Bank  v.  Good,  21 
W.  Va.  455;  Hopkins  v.  Detwiler.  26  W.  Va.  784;  Mor- 
rlss V.  Harveys.  75  Va.  726;  First  Nat  Bank  v.  Hand- 
ley.  48  W.  Va.  600,  87  S.  E.  Rep.  586;  Poole  v.  Rice,  9 
W.  Va.  78;  Dunlap  v.  Shanklin,  10  W.  Va.  662;  Hess 
v.  Dllle.  28  W.  Va.  90;  Moses  v.  Trice.  21  Gratt  556; 
Bantz  V.  Basnett  12  W.  Va.  772;  Dages  v.  Lee,  20  W. 
Va.  584;  Klmmlns  v.  Oldham,  87  W.  Va.  258. 

Where  it  is  agreed  between  the  parties  that  the 
note  of  a  third  person  shall  be  taken  for  the  debt 
the  mere  taking  of  it  amounts  to  the  payment  of 
the  debt    Dryden  v.  Stephens.  19  W.  Va.  1. 

Where  the  transaction  amounts  to  a  novation  of 
the  debt  by  a  mere  exchange  of  securities,  and  the 
new  contract  is  accepted  in  satisfaction  of  the  old 
one.  it  becomes  an  accord  executed,  and  discharges 
the  original  cause  of  action,  whether  the  new  con- 
tract is  ever  performed  or  not  Morrlss  v.  Harveys, 
75  Va.  726. 

No  Necessity  for  Any  Form  of  Words  to  Make  New 
Note  a  Qood  Satisfaction.— Where  a  new  note  is  ac- 
cepted in  satisfaction  of  an  old  one.  It  is  not  essen- 
tial that  any  particular  form  of  words  be  used,  such 
as  "full  satisfaction"  or  "absolute  payment"  but 
any  language  will  be  sufficient  which,  with  the  sur- 
rounding circumstances,  plainly  indicates  a  satis- 
faction of  the  debt  by  the  adoption  and  acceptance 
of  a  new  and  different  security.  Morrlss  v.  Har- 
veys, 75  Va.  726. 
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.    Where  Afrreement  to  Accept  U  Procured  by  Fraud.— 

Whetlier  a  note  is  that  of  one  previously  bonnd.  or 
of  a  stransrer.  It  will  not  be  regarded  as  an  absolute 
payment  or  eztlncrulshment  of  tbe  pre-ezlstlnfir 
debt,  even  when  so  expressly  received.  If  tbe  agree- 
ment to  so  accept  It  was  procured  by  fraudulent 
concealment  and  misrepresentations.  Poole  v. 
Rice,  9  W.  Va.  73;  Merchants'  National  Bank  v.  Gkx>d, 
21  Y^.  Va.  466. 

Usurious  Note.— Where  usurious  notes  are  sriven 
for  a  valid  pre-ezistintr  note  they  do  not  amount  to  a 
satisfaction,  but  in  such  case,  the  usurious  notes 
beiufiT  nuffatory  and  void,  the  creditor  Is  remitted  to 
his  oriflTlnal  title  and  remedy.  Parker  v.  Cousins,  2 
Qratt.  878. 

Impeactament  of  Settlement  by  Note.— Where  par- 
ties have  made  a  settlement  In  resrard  to  a  transac- 
tion, and  struck  a  balance,  which  has  been  adjusted 
by  cash  or  note,  it  Is  Incumbent  upon  the  party 
complainiufiT  of  fraud  or  mistake,  by  suit  in  equity, 
to  allecre  it  specially  in  his  bill,  and  to  establish  it 
by  proof.  Currey  v.  Lawler,  29  W.  Va.  Ill,  11  S.  E. 
Rep.  897. 

8.  PAYMENT  BY  C5HECK.— The  ffivinsrof  a  check 
by  a  debtor  to  a  creditor  is  crenerally  presumed  to 
be  only  a  provisional  or  conditional  payment  of  the 
debt  for  which  It  is  fflven.  The  check,  however, 
may.  by  agreement  between  the  parties,  be  ^Iven 
and  received  in  full  payment  and  absolute  dis- 
charge and  satisfaction  of  the  debt;  and  whether 
it  was  so  ffiven  and  received  is  a  question  of  fact 
for  the  Jury.    Blair  v.  Wilson.  28  Gratt  166. 

111.  EPPBCT  OP  ACCORD  AND  SATISFACTION. 

An  accord  with  and  satisfaction  from  one  of  sev- 
eral persons  firullty  of  a  Joint  assault  and  battery  is  a 
bar  to  an  action  as  to  them  all,  notwithstandinfir  the 
acknowledsrment  of  satisfaction  is  expressed  as  ap- 
plying only  to  the  part  which  that  one  took  in  the 
trespass,  and  notwithstanding  a  proviso  that  It 
shall  not  operate  in  favor  of  the  other  trespassers. 
Ruble  V.  Turner,  2  Hen.  &  M.  38. 

IV.  PLEADING  AND  PRACTICE. 
Mode  of  Pleading  Accord  and  SatUtectlon— At  Com- 

men  Law.— At  common  law  the  defendants  misrht 
have  relied  upon  an  accord  and  satisfaction  of  the 
plaintiff's  cause  of  action  under  their  plea  of  non- 
assumpsit;  but  as  accord  and  satisfaction  admits 
the  original  cause  of  action  and  sets  forth  matters 
in  discharg-e  thereof,  they  had  a  rig-ht  to  file  such  a 
plea,  even  though  the  plea  of  nonassumpsit  had 
also  been  filed.  First  National  Bank  v.  Kimber- 
lands,  16  W.  Va.  666;  Merchants',  etc..  Bank  v.  Dor- 
sey,  9  W.  Va.  878;  Richmond,  etc.,  R.  Co.  v.  Johnson, 
90  Va.  776.  20  S.  E.  Rep.  148;  Virfirlnla.  etc.,  Ins.  Co.  v. 
Buck,  88  Va.  617,  18  S.  E.  Rep.  978. 

Same— Under  Statutes.— It  is  provided  by  statute, 
both  in  Virginia  and  West  Virfirlnla,  that  "in  a  suit 
for  any  debt  the  defendant  may  at  the  trial  prove, 
and  have  allowed  asrainst  such  debt,  any  payment 
or  set-off  which  is  so  described  in  his  plea,  or  in  an 
account  filed  therewith,  as  to  s^ve  the  plaintiff  no- 
tice of  its  nature,  but  not  otherwise."  Va.  Code, 
sec.  3298;  W.  Va..  Code,  sec.  4,  ch.  126.  It  follows 
that  under  these  provisions  the  defendant,  thoufirh 
he  may  rely  upon  the  accord  and  satisfaction  under 
the  sreaeral  issue,  yet  the  satisfaction  upon  which 
he  relies  must  be  so  plainly  and  particularly  de- 
scribed in  an  account  filed  with  his  plea,  as  to  srive 
the  plaintiff  notice  of  Its  nature.  Richmond,  etc., 
R.  Co.  V.  Johnson,  90  Va.  776,  20  S.  E.  Rep.  148;  Vir- 
firlnla. etc.,  Ins.  Co.  v.  Buck,  88  Va.  617,  13  S.  E.  Rep. 
«7S;  Smith  V.  Townsend.  21  W.  Va.  486;  Morsrantown 
Bank  v.  Foster.  86  W.  Va.  357, 18  S.  E.  Rep.  996.    See 


also,  monoflrraphicno<«  on  "Assumpsit'*  appended  to 
Kennalrd  v.  Jones,  9  Oratt  188. 
When  Demurrer  to  Plea  Will  Be  SusUlned.— Where, 

in  an  action  of  debt  on  a  Judgment,  the  defendant 
pleads  that  by  an  agreement  in  writinsr  between 
the  parties  the  Judsrment  was  discharged  and  satis- 
fled  by  a  new  contract  for  the  payment  of  a  sum  in 
cash,  which  was  then  paid,  and  for  the  payment  of 
the  balance  by  deferred  instalments,  whereby  tlie 
said  Judsrment  was  remitted  and  released,  and  ac- 
cord and  satisfaction  thereof  made,  a  demurrer  to 
the  plea  will  be  sustained.  Herrington  v.  Harklns. 
1  Rob.  891.  

Moore's  Executrix  v.  Ferguson  and  Others. 

Wednesday,  October  9th.  1811. 

I.  Husband  and  Wlfe~5epanitc   Estate— Profits.^— A 

wife,  who  lived  with  her  husband,  and  was  main- 
tained by  him,  cannot,  after  his  death,  demand 
an  account  of  profits,  which  he  received,  of  a  sepa- 
rate estate  settled  upon  her:  no  such  demand 
havinff  been  made  by  her  in  his  lifetime. 
a.  Bzecntora— Decree  ayalntft— De  Bonis  Proprlls.t— A 
decree,  and  execution  thereupon,  acrainst  an  exec- 
utor, or  administrator,  for  a  balance  due  on  tola 
administration  account,  should  not  be  asrainst  tlie 
(roods  and  chattels  of  the  decedent  In  his  hands  to 
be  administered,  but  acrainst  his  own  croods  and 
chattels. 

See    the   same    point    decided   by  CHANCKUiOB 
Tatlob.  in  Barr  v.  Barr's  Adm'r.  8  H.  &  M.  26. 

In  a  suit  in  chancery,  on  behalf  of  the  re* 
siduary  legatees  of  George  Moore,  deceased, 
against  his  widow,  being  his  sole  executrix, 
for  a  settlement  of  her  administration  ac* 
count,  and  distribution  of  the  balance  due  to 
the  plaintifPs  ;  the  defendant,  in  her  answer, 
set  up  a  claim,  against  the  estate  of  the  dece- 
dent, for  the  profits,  in  his  lifetime,  of  sundry 
slaves,  which*  before  the  coverture,  were 
her  property,  and,  by  a  marriage  settlement, 
bearing  date  the  10th  of  May,  1783,  were  con- 
veyed to  a  trustee,  **upon  this  express  condi- 
tion and  trust,  that,  at  any  and  every  time 
she  should  think  proper,  after  the  said  mar- 
riage should  take  effect,  as  well  the  property 
as  the  use  of  the  said  slaves,  all  or  either  of 
them,  should  be  in  the  sole  and  absolute  dis- 
posal of  her  the  said  Molly,  either  by  will,  or 
otherwise,  either  in  the  lifetime  of  the  said 
George,  or  otherwise." 

It  did  not  appear  that,  in  the  lifetime  of 
George  Moore,  Mrs.  Moore  exercised  any  act 
of  ownership  over  the  slaves,  or,  in  any  re- 
spect, interfered  with  his  receipt  of  their 
profits.  It  appeared  that  she  lived  with  him, 
upon  the  usual  terms  of  man  and  wife. 

Commissioners,  appointed  by  the  county 
court,  reported  a  balance  against  her  of  4001. 
8s.  lOd.  1-2.  upon  the  administration  account  ; 
and,  giving  her  credit  for  hire  of  her  slaves 
from  May,  1793,  to  the  time  of  her  husband's 
death,  amounting,  by  a  particular 
422  statement  of  ^items,  to  the  sum  of  9991. 
lis.  8d.  charged  her,  also,  with  the 
same  sum,  for  her  board  and  clothing  durinij: 


*Husband  and  Wife-Separate  Estate— Profits,— See 

moDosrraphic  note  on  'Husband  and  Wife"  ap- 
pended to  Cleland  v.  Watson.  10  Qratt  150. 

Tbe  principal  case  was  distinfiTUistaed  In  Roper  v. 
Wren.  6  Lelffb  40. 

tBxecutort:— Decree  against— De  Bonis  Proprlls. — 
To  the  point  that  a  decree  asrainst  an  executor  or 
administrator  for  a  balance  due  on  his  administra- 
tion account  should  be  de  bonis  proprUt  and  not  d« 
bonis  testatoris,  the  principal  case  is  cited  In  Temple- 
man  V.  Fauntleroy,  S  Rand.  446 ;  Franklin  v.  De- 
priest,  13  Gratt.  272. 

See  further,  monosrraphic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  y.  Depriest,  5 
Gratt.  6. 
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the  same  time,  and  the  expense  of    partly 
raising'  fourteen  nefp-o  children. 

To  this  report  the  defendant  excepted  ;  bnt 
the  county  court  decreed  (accordingly)  "that 
the  plaintiffs  recover  against  the  said  defend- 
ant 4001.  Is.  lOd.  and  costs,  to  be  levied  of  the 
goods  and  chattels  of  the  said  Georg-e  Moore, 
deceased,  in  the  hands  of  the  defendant  to  be 
administered,  if  so  much  thereof  she  hath  ; 
if  not,  that  then  the  coats  be  levied  of  the 
proper  goods  and  chattels  of  the  said  defend- 
ant." 

Upon  an  appeal  to  the  superior  court  of 
chancery,  this  decree  was  affirmed ;  where- 
upon, a  farther  appeal  was  taken  to  this  court. 

Hay,  for  the  appellant,  admitted  that,  after 
examining  all  the  authorities,  he  was  not  pre- 
pared to  contend  that*  Mrs.  Moore  was  en- 
titled to  a  credit  for  the  profits  of  the  slaves 
during  her  husband's  life. 

Munford,  for  the  appellees,  observed;  that 
this  admission  by  Mr.  Hay  was  very  properly 
made ;  the  authorities  being  clear  that,  al- 
though the  wife  may  take  a  separate  estate 
from  her  husband,  and  even  have  a  decree 
against  him  in  respect  of  such  estate  ;(a)  yet. 
if  she  do  not  demand  the  produce  during  his 
lifetime,  and  he  maintain  her,  an  account  of 
such  separate  estate  shall  not  be  carried  back 
beyond  the  year  in  which  he  died.(l)(b) 

Wickham,  on  the  same  side.    The  decree 

is  not  sufficiently  favourable  to  us.    It  ought 

to  have  been  de  bonis  propriis  ;  the  balance 

due   on    the    administration     account 

423      *being  a  debt  from  the  executrix,  for 

which  she  is  personally    responsible 

Friday,  October  11th.  The  President  pro- 
nounced the  court's  opinion,  that  the  decrees 
of  both  courts  be  reversed,  with  costs  against 
the  appellant ;  the  decree  of  the  county  court 
having  been  erroneous  in  limiting  the  recov- 
ery of  the  sum  decreed  to  the  goods  and 
chattels  of  the  testator  in  her  hands  to  be 
administered ;  and,  therefore,  the  appellees 
being  the  party  substantially  prevailing  in 
this  court :  and  it  was  decreed  and  ordered 
that  the  appellant  pay  to  the  appellees  4001 
Is.  lOd.  with  lawful  interest  thereon  from  the 
16th  day  of  March,  1802,  till  paid,  and  the 
costs  by  them  expended  in  prosecuting  their 
suit  in  the  said  county  court. 


Mayo  V.  Haines  and  Coutt«. 

Friday,  October  4th,  181 1. 
InJonctloiH-Awwdlnr— Court  of  Appeab.*— The  judfires 


(a)  Cecil  V.  JuzoD.  1  Atk.  278. 

(1)  Note.  "This  rule,  however,  proceeds  on  the 
notion  of  the  wife's  consent:  but  if,  during  the  hus- 
band's lifetime,  she  demand  such  account,  and  he 
promise  to  pay  whatever  is  due  to  her.  she  shall  be 
allowed  to  come  upon  his  estate,  as  a  creditor,  for 
the  amount."  Ridoutv.  Lewis.  1  Atk.  268:  Countess 
of  Warwick  v.  Edwards,  1  Eq.  Cas.  Abr.  140.  pi.  7,  1 
Bac  Abr.  482.— Note  In  Orifirinal  Edition. 

(b)  1  Bac.  Abr.  482,  Powell  v.  Hankey,  2  P.  Wms. 
82;  Thomas  v.  Bennett,  id,  841;  Fowler  v.  Fowler,  S 
P.  Wms.  8S5:  Lord  Townsend  v.  Wyndham,  2  Vez.  7; 
Peacock  V.  Mouk,  Id.  190. 

«ln Junction— Awarding— Coart  of  Appeals. —Virginia 
Code  1887,  %  S488,  confers  no  original  jurisdiction  upon 
one  of  the  judsres  of  the  court  of  appeals  to  award 
an  injunction,  except  in  the  case  where  the  applica- 
tion bas  been  made,  first  to  a  judsre  of  an  inferior 
court,  either  in  term  or  in  vacation,  and  has  been 
refused.  Fredenhelm  v.  Rohr,  87  Va.  7«.  18  S.  E.  Rep. 
198.  citinfiT  tlie  principal  case,  and  Randolph  v.  Ran- 
dolpb.  6  Rand.  194. 

See  further,  monoirraphic  note  on  "Injunctions** 
appended  to  Claytor  v.  Anthony.  15  0ratt  518;  mon- 
off-raphic  note  on  "Appeal  and  Error'*  appended  to 
Hill  ▼.  Salem,  etc..  Turnpike  Co.,  1  Rob.  208. 


of  the  court  of  appeals,  or  any  one  of  them,  out  of 
court,  have  power  to  award  injunctions,  which 
have  been  refused  by  the  judcre  of  any  superior 
court  of  chancery:  but  this  power  is  not  possessed 
by  the  court  of  appeals. 

This  was  a  motion  to  the  court  of  appeals 
to  grant  an  injunction  which  had  been  re- 
fused by  the  judge  of  the  superior  court  of 
chancery  for  the  Richmond  district. 

Saturday,  October  5th.  The  President  re- 
ported that  **the  court,  being  unanimously 
of  opinion  that  the  judges  of  this  court,  or 
any  one  of  them,  have  the  power  to  award 
injunctions,  after  a  refusal  thereof  by  the 
chancellor,  in  the  case  provided  for  by  the 
second  section  of  the  act  of  the  27th  of  Jan- 
uary, 1810,  'authorizing  the  superior  courts 
of  law  and  chancery  to  issue  writs  of  cer- 
tiorari in  certain  cases,  and  for  other  pur- 
poses,' (Sessions  Acts  of  1799,  c.  11,  s.  2,)  is 
yet  of  opinion  that  such  power  has  not  been 
given  to  this  court :  and,  on  this  ground, 
without  considering  the  merits  of  the  bill, 
the  application  is  rejected." 


424    *Watkin8  v.  Taylor  and  Mewburn.* 

Monday,  October  14th,  1811. 

Usury— What  Cohstltatest—Caso  at  Bar.— T.  beinff  in- 
debted to  H.  in  the  sum  of  1.9001.,  payable,  by  four 
equal  instalments,  in  little  more  than  three  years; 
an  affreement  took  place,  between  T.  and  W..  that 
W..  in  consideration  of  8001.  cash,  paid  him  by  T. 
should  exonerate  T.  from  his  debt  to  H.:  this 
a^eement  is  usurious  and  void;  notwithstanding 
W.  mlsrht  have  reaped  advantag-e  from  It,  by  buy- 
ing- the  bonds  of  H.  at  a  discount,  or  by  selling 
him  tobacco  at  a  hiffh  price.  (2) 

Upon  an  appeal  from  a  decree  of  the 
superior  court  of  chancery  for  the  Rich- 
mond district,  pronounced  the  12th  day 
of  May.  1807,  in  a  suit  in  which  Robert  Wat- 
kins  was  plaintiff,  and  Thomas  Taylor  and 
William  Mewburn  defendants. 

The  bill  stated  that,  some  time  in  the  year 
1798,  Thomas  Taylor  purchased  of  Harry 
Heth  a  tenement,  at  the  price  of  1,2001.  pay- 
able, in  instalments  of  3001.  each,  in  the 
month  of  September,  of  the  years  1798,  1799, 
1800  and  1801  ;  that  the  said  Thomas  Taylor 
applied  to  the  complainant  to  know  how 
much  he  would  take  in  cash,  as  the  consider- 
ation for  binding  himself  to  discharge  the 
said  1,2001.  at  the  periods  aforesaid,  in  the 
bonds  of  the  said  Harry  Heth  ;  meaning  that 
he  should  be  at  liberty  to  discharge  the  same 
by  discounts  arising  from  the  said  Harry 
Heth's  bonds;  that  the  complainant  there- 
upon agreed  to  pay  the  said  1,2001.  in  manner 
aforesaid,  for  the  sum  of  8001.  in  cash  :  that, 
in  pursuance  of  this  agreement,  he  purchased 
a  bond    given    by    the  said    Heth,    which 


*For  Judos  Roank's  opinion  in  this  case,  see  Ai>- 
pendlx  to  8  Munf.  585. 

tUsary— What  Constltates.— See  monographic  note 
on  "Usury"  appended  to  CofFman  v.  Miller,  26  Oratt. 
60& 

The  principal  case  is  cited  In  Brakeley  v.  Fuller, 
8  W.  Va.  184. 

(2)  Note.  If  the  agreement,  in  this  case,  had  been, 
that  W.  was  to  pay  tbe  debt  in  the  bonds  of  H.  if  to 
be  had,  and  not  otherwise:  It  seems  that,  since  the 
principal  sum  of  8001.  would  bave  been  in  jeopardy, 
the  contract  would  not  have  been  usurious.  See 
Gibson  V.  Frlstoe.  2  Call.  78. 

But  here,  it  appeared  that  thougb  W.  was  to  be 
at  liberty  to  pay  the  debt  In  the  bonds  of  H.,  yet  he 
was  to  be  responsible,  at  all  events,  whether  he 
could  procure  such  bonds,  or  not  This  important 
circumsunce  made  the  contract  usurious.  See 
(post)  the  opinion  of  the  court— Note  in  Original 
EdiUon. 
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had  been  due  a  considerable  time,  and 
amounted  to  3001.  ;  which  bond  he  delivered 
to  the  said  Taylor,  who  accepted  the  same 
as  a  partial  satisfaction  of  the  contract*: 
that  (at  the  instance  of  the  said  Taylor) 
the  complainant,  with  William  Mewburn 
as  his  surety,  executed,  to  the  said  Harry 
Ueth,  three  bonds  for  the  sum  of 
3001.  each,  payable,  on  the  6th  day  of 

425  ♦September,  in  the  ye^rs  1799, 1800  and 
1801 ;  that,  at  the  like  instance  of  the 

said  Taylor,  he  delivered  to  him  the  three 
last-mentioned  bonds,  to  be  delivered  to  the 
said  Heth  ;  that  these  bonds  appear  to  have 
been  in  the  said  Heth's  possession,  inasmuch 
as  he  has  assigrned  the  same  ;  that  the  said 
Taylor  informed  the  complainant,  when  he 
executed  the  said  three  bonds,  that  the  agree- 
ment between  Heth  and  himself  was,  that 
they  were  not  to  be  assigned  away,  or  passed 
off,  until  they  became  due ;  which  circum- 
stance operated  as  an  inducement  of  conven- 
ience in  the  estimation  of  the  complainant, 
since  it  afforded  him  an  opportunity  of  pro- 
curing bonds  of  the  said  Harry  Heth,  with 
which  the  said  Thomas  Taylor  stipulated 
that  his  own  bonds  aforesaid  should  be  re- 
deemed ;  that,  from  some  cause  or  other,  a 
difference  took  place  between  the  said  Taylor 
and  Heth,  in  consequence  whereof,  the  said 
Taylor  refused  to  receive,  from  the  com- 
plainant, in  discharge  of  his  said  three 
bonds,  any  thing  but  money :  that  two  of 
them,  to  wit,  those  payable  in  the  years  1799 
and  1801,  have  been  discharged  by  the  com- 
plainant to  the  said  Thomas  Taylor,  as  as- 
signee of  the  said  Harry  Heth,  in  actual 
cash  ;  that,  upon  the  third  bond,  due  in  the 
year  1800,  the  said  Taylor  brought  suit,  in 
the  Richmond  Hustings  court,  against  the 
said  Mewburn,  and  obtained  a  judgment  by 
default  ;  owing  to  the  complainant's  having 
written  to  an  attorney  to  defend  the  same, 
who,  contrary  to  his  expectation,  did  not 
practise  in  that  court ;  that  Mewburn  there- 
upon gave  the  complainant  notice,  and 
obtained  a  judgment  against  him,  by  motion, 
for  the  sum  of  3311.  7s.  6d.  including  costs 
and  sheriff's  commissions. 

The  bill  proceeded  to  charge  that  the  de- 
mand of  the  full  sum  of  1,2001.  of  prin- 
cipal, for  8001.  only,  of  principal,  under 
the  circumstances  aforesaid,  was  usu- 
rious ;  and,  if  not  usurious,  unconscion- 
able ;  that  Mewburn  had  informed  the 
complainant,  that,  although  he  had  procured 
a  receipt  from  Taylor,  it  was  merely  to 

426  enable    him*to    proceed    by    motion 
against     the    complainant;  the    said 

Mewburn  having,  in  fact,  paid  no  money  to 
the  said  Taylor,  but  having  deposited  in  his 
hands  merchandise  to  be  sold  for  the  dis- 
charge of  the  judgment  against  the  said 
Mewburn,  in  case  the  execution  sued  out  by 
the  latter  upon  his  judgment  against  the 
complainant  should  not  produce  the  amount. 

The  prayer  of  the  bill  was,  therefore,  that 
Mewburn's  judgment  against  the  complain- 
ant be  perpetually  enjoined  ;  that  his  mer- 
chandise be  restored  to  him,  and  the 
judgment  aforesaid  against  him  vacated  ;  or 
that  the  complainant  might  receive  any 
further,  or  other  relief,  &c. 

The  injunction  was  awarded,  on  the  usual 
terms,  the  12th  of  November,  1802. 

The  answer  of  Thomas  Taylor  admitted 


his  purchase  .of  a  tenement,  of  Harry  Heth, 
at  the  price  mentioned  in  the  bill,  payable 
by  instalments  of  3001.  each,  without  in- 
terest ;  denying  that  he  applied  to  the  com- 
plainant to  know  how  much  cash  he  would 
take  for  binding  himself  to  pay  the  said  in- 
terest ;  on  the  contrary,  averring  that  the 
proposal  came  from  the  complainant,  who 
repeatedly  applied  to  him  on  the  subject, 
and  informed  him  that  he  had  an  opportu- 
nity of  making  an  advantageous  contract 
with  the  said  Heth,  who  was  willing  to 
receive,  in  satisfaction  of  the  said  bonds, 
some  tobacco,  which  the  complainant  wished 
to  dispose  of,  and  would  allow  a  very  high 
price  ;  that  this  proposal  was  not  agreed  to 
by  the  respondent,  until  repeated  applica- 
tions had  been  made*  to  him  by  the  said 
Watkins,  seconded  by  the  said  Heth,  who 
also  informed  him  that  he  and  the  complain- 
ant were  about  making  an  agreement 
concerning  the  said  tobacco ;  that  the  re- 
spondent, accordingly  paid  the  complainant 
the  sum  of  8001. ;  that  there  was  no  conver- 
sation between  them  relative  to  a  loan  of 
that  sum  of  money  ;  that  he  had,  on  his  part, 
no  idea  of  a  loan,  nor  any  expectation  that 

the  complainant  wished  to  become  a 
427      borrower  *of  money  by  means  of  the 

said  agreement,  but  supposed  his 
object  was  to  make  an  advantageous  con- 
tract with  the  said  Heth ;  that  the  monex 
was  not  raised  without  difficulty,  and  his 
object  in  raising  it  was  not  to  lend  it  to  the 
complainant,  but  to  pay  off  a  debt  due  from 
himself,  payable  at  future  periods ;  that  he 
would  not  have  lent  to  the  complainant  sncli 
a  sum  of  money,  on  the  terms  aforesaid  ;  in- 
deed, a  considerable  part  of  the  said  sum  waa 
actually  borrowed  by  the  respondent ;  that, 
when  the  said  contract  was  made,  and  the 
8001.  paid,  he  understood  that  the  complain- 
ant and  the  said  Heth  had  come  to  an  agree- 
ment, and  considered  himself  exonerated, 
from  the  debt  to  the  said  Heth  ;  that,  some 
time  afterwards,  the  respondent  was  in- 
formed that  Heth  and  the  complainant  had 
disagreed  about  the  price  of  the  tobacco, 
and  that  the  debt  originally  due  from  the  re- 
spondent was  still  unpaid ;  and  the  said 
Heth  informed  him  that  he  still  looked  to 
him  for  the  said  debt :  this  defendant  thought 
himself  in  equity  discharged  therefrom,  as 
the  said  Heth  had  urged  him  to  make  the 
agreement  with  the  complainant,  and  he 
understood  that  Heth  was  to  look  solely  to 
the  complainant,  and  not  to  him  for  pay- 
ment ;  but,  in  order  to  avoid  a  dispute,  he 
thought  it  best  to  urge  the  complainant  to 
fulfil  his  contract  by  paying  off  the  debt  to 
Heth  ;  that  the  complainant  lodged  with  this 
defendant  a  bond,  due  from  the  said  Heth, 
(which  he  the  complainant  had  purchased  at 
a  very  large  discount,)  and  the  three  bonds 
executed  by  the  complainant,  with  the  said 
Mewburn  as  his  surety,  in  order  that  they 
might  be  given  to  the  said  Heth  in  satisfac- 
tion of  the  debt ;  that  the  said  Heth  was 
willing  to  take  the  bonds  of  the  complainant 
and  Mewburn,  but  objected  to  taking  in  his 
own  bond,  (which  he  did  not  admit  to  be  justly 
due,)  and,  moreover,  insisted  on  retaining  the 
legal  title  to  the  said  tenement  as  a  security 
for  his  debt;  that  this  defendant  became 
justly  alarmed  at  his  situation  :  he  had  not 
been  sufficiently    careful,    at    the    time   of 
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*his  contract  with  the  complainant, 
with  respect  to  the  exoneration  which 
he  understood  he  was  to  have  from  the  said 
Heth  ;  and  it  was  doubtful  whether  he  could 
compel  the  said  Heth  to  look  to  the  com- 
plainant, only,  for  his  money ;  and  if  this 
defendant  should  beoblig^ed  to  pay  it,  the  in- 
convenience would  be  a  very  serious  one  :  at 
length,  it  was  agreed,  between  him  and  the 
said  Heth,  that  the  latter  should  receive  the 
said  bonds,  and  assign  them  to  this  defend- 
ant, and  that  he  should  redeliver  the  said 
Heth  possession  of  the  tenement  aforesaid, 
which  was  accordingly  done ;  and  the  said 
Heth,  some  time  afterward,  took  in  his 
own  bond.  The  respondent  farther  said 
tliat,  during  the  time  that  he  was  possessed 
of  the  said  tenement,  he  laid  out  a  consider- 
able sum  in  improvements,  part  of  which,  to 
the  value,  he  believed,  of  at  least  1001.  had 
been  lost  to  him  ;  and  that  he  had  also  lost 
the  benefit  of  the  rise  in  the  value  of  the  said 
tenement,  which  was  very  considerable.  He 
acknowledged  having  received  full  satisfac- 
tion of  the  judgment  against  Mewbum,  and 
declared  that  he  had  no  interest  in  Mewburn*s 
judgment  against  the  complainant,  which 
he  believed  was  not  the  property  of  the  said 

Mewburn,  but  of  a Compston,  or  his 

trustee  ;  the  said  Mewburn  having  made  an 
assignment  of  his  effects  for  the  benefit  of 
his  creditors. 

No  answer  was  filed  by  Mewburn,  and  no 
proceedings  against  him  appear  in  the  rec- 
ord ;  but  John  Richard,  agent  and  attorney 
for  Thomas  Compston,  of  Philadelphia, 
(though  not  made  a  defendant  by  the  bill,) 
filed  an  answer,  claiming  the  benefit  of  the 
judgment,  against  the  complainant,  by  vir- 
tue of  the  assignment  of  Mewburn's  effects. 

Two  depositions  were  taken,  which  did 
not  materially  affect  the  case  ;  except  that 
one  witness  deposed  that  he  understood  the 
agreement  between  Watkins  and  Taylor  to 
be,  that  Watkins,  in  consideration  of  8001. 
cash,  was  to  pay  for  the  tenement, 
429  with  bonds;  **but  with  what  *bonds 
the  witness  could  not  certainly  say  ; 
though  (as  well  as  he  remembered)  it  was 
understood  between  them  that  Heth's  bonds 
would  be  good  in  payment.'' 

Chancellor  Taylor,  on  the  12th  of  May, 
1807,  dismissed  the  bill  with  costs ;  where- 
upon the  complainant  appealed. 

After  argument  by  Peyton  Randolph  and 
Hay,  for  the  appellant,  and  Wickham,  for 
the  appellees,  the  President  (Friday,  Novem- 
ber 29th)  pronounced  the  following  opinion 
of  the  majority  of  the  court. 

The  principal  question  in  this  case  is, 
whether  the  contract  before  us  be  usurious 
or  not  ? 

L^t  us  consider  what  acts  of  the  parties  to 
a  contract  constitute  usury,  and  apply  the 
law  to  the  case  under  consideration. 

The  general  legal  principles  on  which  ques- 
tions of  usury  are  to  be  decided,  seem  to  be 
well  settled.  An  agreement,  by  which  a 
higher  premium  than  legal  interest  for  the 
loan  of  money,  is  directly,  or  indirectly,  se- 
cured to  the  lender,  or  a  forbearance  of  a  debt 
due,  in  consideration  of  leceiving,  at  a  future 
day,  a  higher  premium,  or  greater  emolument 
than  legal  interest,  is  clearly  usury,  within 
the  statute,  unless  attended  with  some  pecul- 
iar contingent  circumstance,   (not    existing 


in  the  case  before  us,)  by  which  the  money 
lent,  or  the  debt  forborne,  be  put  in  evident 
hazard. 

The  forbearance  of  a  debt  due,  being,  in 
the  present  case,  out  of  the  question  ;  let  us 
see  whether  there  was  a  loan  of  money,  with 
a  view  of  receiving  a  higher  premium  than 
legal  interest  ?  And,  in  my  conception,  we 
need  only  advert  to  the  answer  of  the  appel- 
lee, to  establish  the  fact ;  and  whether  the 
first  proposition  came  from  the  appellant,  or 
was  made  by  himself,  seems  quite  immate- 
rial. We  must  consider  the  contract  as  we 
find  it  stated  in  the  record. 

430  *The  appellee,  indeed,  says,  in  his 
answer,  that  ** there  was  no  conversa- 
tion between  him  and  the  complainant,  rela- 
tive to  a  loan  of  money.  That  he  had.  on  his 
part,  no  idea  of  a  loan,  nor  any  expectations 
that  the  complainant  wished  to  become  a 
borrower  of  money  by  means  of  the  said 
agreement ;  but  supposed  that  the  object  of 
th€  complainant  was  to  make  an  advan- 
tageous contract  with  Harry  Heth."  And 
what,  let  me  ask,  was  to  enable  him  to 
make  the  advantageous  contract  with  Heth, 
but  the  8(K)1.  advanced  him  by  the  appellee, 
for  which  he  agreed  to  pay,  and  has  actually 
paid,  a  most  exorbitant  premium  ? 

The  appellee  acknowledges  that  he  paid 
the  appellant  the  sum  of  8^1.  in  considera- 
tion of  his  agreeing  to  exonerate  him  from  a 
debt  of  1,2001.  which  he  owed  the  said  Heth 
for  a  tenement  purchased  of  him  in  the  city 
of  Richmond,  to  be  paid  by  annual  instal- 
ments. L^t  it  be  called  a  payment,  a  supply, 
an  advance,  or  what  it  may  ;  and  whatever 
attempt  may  be  made  to  cover,  or  disguise 
the  transaction,  it  was,  in  substance  and 
effect,  according  to  my  apprehension,  a  bor- 
rowing and  lending  of  money,  with  a  view  of 
receiving  a  higher  premium  than  legal  inter- 
est for  the  loan  ;  and  whether  that  premium 
was  to  have  been  paid,  immediately,  to  the 
appellee,  or  to  Mr.  Heth  on  his  account, 
makes  no  difference  in  principle ;  as,  in 
either  case,  it  is  clearly  within  the  mischief 
intended  to  be  guarded  against  by  the  statute 
of  usury. 

The  original  contract  appearing,  on  the 
face  of  it,  as  stated  by  both  the  parties,  to 
have  been  usurious,  no  after  transactions  of 
theirs  could,  I  conceive,  take  it  out  of  the 
statute ;  and  the  cancelling  the  contract 
between  the  appellee  and  Heth,  respecting 
the  purchase  of  the  tenement  in  the  city  of 
Richmond,  cannot  affect  the  merits  of  this 
case.  It  appears,  however,  by  an  exhibit  in 
the  record,  that  the  appellee  had,  in 
March,  1801,  received  from  the  appellant 
the  sum    of   301.    16s.    4d.    over   and 

431  *above    the    principal    sum   of    8001. 
loaned  in  the  year  1798,  with  the  legal 

interest  thereon ;  and  he  confesses  in  his 
answer,  that  he  has  also  received  full 
satisfaction  of  the  judgment  he  obtained 
against  William  Mewburn  in  the  proceed- 
ings mentioned,  amounting  to  3001.  with 
interest  from  the  6th  day  of  September, 
1800;  and  that  he  hath  no  interest  in  the 
judgment,  obtained  by  Mewburn  against 
the  complainant,  as  his  security  in  the  bond, 
on  which  the  judgment  against  Mewburn 
was  rendered,  and  which,  by  the  bill  before 
us,  is  sought  to  be  enjoined. 
It  has  been  observed   that    the  appellee, 
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when  he  advanced  the  money  to  Watkins, 
put  it  in  hazard;  and  the  extraordinary 
premium  contracted  for,  was  a  compensa- 
tion, or  recompense,  for  the  risk  he  ran, 
and  therefore  no  usury ;  but  it  was  not  such 
a  risk  as  the  law  contemplates  to  take  the 
case  out  of  the  statute. 

If  such  slight  pretences  were  to  be  ad- 
mitted, every  usurer,  who  lends  money  at 
an  exorbitant  interest,  payable  at  a  dis- 
tant day,  mifrht  allege  that  he  ran  the  risk 
of  the  borrower's  dying  insolvent  before 
the  day  of  payment,  and  thereby  evade  the 
statute,  and  render  it  nugatory,  and  a  dead 
letter. 

On  every  view  I  have  been  able  to  take 
of  this  case,  usury  appears  conspicuous; 
and  I  have  no  hesitation  in  saying,  that 
I  think  the  appellant  entitled,  at  least,  to 
the  relief  prayed  for  by  his  bill ;  and  am, 
consequently,  of  opinion  that  the  decree  is 
erroneous,  and  ought  to  be  reversed;  and 
that  is  the  opinion  of  a  majority  of  the 
court. 

Whereupon,  the  following  decree  was  en- 
tered. 

**The  Court  is  of  opinion  that  the  said 
decree  is  erroneous,  the  appellant  having, 
in  the  opinion  of  the  court,  just  grounds 
of  relief  against  the  appellee,  Taylor,  and 
having  also  a  right  to  proceed,  finally, 
against  the  appellee,  Mewburn ;  against 
whom,  as  yet,  the  appellant  has  not  so  pro- 
ceeded, and  who,  therefore,  ought  not 
432  to  *be  bound  by  the  admission  of 
the  appellee,  Taylor,  or  by  the  allega- 
tion contained  in  the  other  answer  filed  in 
this  cause,  that  the  debt  in  qtxestion  has 
been  regularly  transferred  by  him  to  John 
Richard;  (if  he  ought  to  be  bound  by  the 
decision,  upon  the  question  of  usury,  ren- 
dered between  the  now  parties;  as  to  which 
this  court  gives  no  opinion;)  therefore,  it 
is  decreed  and  ordered,  that  the  same  be 
reversed  and  annulled,  and  that  the  ap- 
pellees pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here ;  and  this  court  proceed- 
ing to  make  such  decree  as  the  said  superior 
court  of  chancery  ought  to  have  pronounced, 
it  is  further  decreed  and  ordered,  that  the 
appellee,  Taylor,  do  pay  to  the  clerk  of  the 
said  superior  court  of  chancery,  or  to  such 
other  person,  or  persons,  as  the  said  court 
may  order  and  direct,  the  sum  of  three  hun- 
dred pounds,  with  lawful  interest  thereon 
from  the  6th  day  of  September,  1800,  and 
also  the  costs  of  a  suit,  recovered  by  the 
appellee,  Taylor,  against  the  said  Mewburn, 
in  the  Hustings  court  of  the  city  of  Rich- 
mond, in  the  month  of  May,  1802,  with 
legal  interest  on  such  costs,  until  payment 
thereof,  and  also  the  costs  incurred  by  ths 
said  Mewburn  in  obtaining  a  judgment 
against  the  appellant  in  the  said  court  of 
Hustings;  to  be,  by  the  said  clerk,  or  re- 
ceiver, as  the  case  may  be,  paid  over  to 
John  Richard,  the  agent  in  the  proceedings 
mentioned ;  unless  the  said  Mewburn  shall, 
within  ninety  days  after  this  decree  shall 
be  certified  to  the  said  court  of  chancery, 
and  served  upon  him,  satisfy  the  judge  of 
the  said  court  that  the  debt  now  in  question 
has  not  been  duly  transferred  to  the  said 
Richard,  but  is  retained  by  himself,  or  is 
owned  by  some  other   person,  claiming    by 


assignment  from  him :  in  which  case,  the 
money  aforesaid  shall,  under  the  order  of 
the  said  court,  be  paid  to  the.  said  Mew* 
burn,  or  other  person  his  assignee  as  afore- 
said ;  saving,  however,  to  the  said  Richard, 
or  those  claiming  under  him,  the  right  of 
appeal  from  such  decision.     And    the 

433  *cause  is   remanded  to  the  said  supe- 
rior court  of  chancery,  in  order  to    be  - 

finally  proceeded  in,  pursuant  to  the  prin- 
ciples of  this  decree,  and  for  the  furtlier 
purpose,  after  such  payment  shall  have 
been  made,  of  perpetually  enjoining  the 
judgment  obtained,  by  the  said  Mewburn, 
against  the  appellant,  as  aforesaid.  But, 
it  being  now  suggested  by  the  appellant's 
counsel,  that,  since  the  exhibition  of  tfae 
bill,  in  this  case,  the  sum  due  by  the  ap- 
pellant to  the  said  Mewburn,  under  his 
judgment  aforesaid,  has  been  paid  by  him, 
the  appellant,  to  the  said  Mewburn,  or 
those  claiming  under  him,  whereby,  while, 
on  the  one  hand,  the  said  Mewburn,  or 
those  claiming  under  him,  may  be  more 
than  indemnified  for  his  undertaking  as 
security  for  the  appellant,  the  latter  may  be 
a  loser  by  the  amount  of  the  sum  aforesaid, 
notwithstanding  the  opinion  of  this  court 
that  the  contract  in  the  proceedings  men- 
tioned is  usurious  and  void ;  it  is,  there- 
fore, further  decreed  and  ordered,  that 
nothing  herein  contained  shall  affect  the 
right  of  the  appellant  to  resort  to  the  said 
court  of  chancery  for  relief  against  the  pay- 
ment in  the  case  aforesaid;  but  that  he  be 
as  free  to  pursue  the  same,  as  if  this  decree 
had  not  been  made." 

JUDGE  COAIvTER  (dissenting  from  the 
other  judges)  pronounced  the  following 
opinion: 

If  the  whole  answer  is  to  be  taken  as  re- 
sponsive to  the  bill,  and  as  evidence, .  un- 
contradicted by  the  competent  number  of 
witnesses  to  destroy  it,  this  case,  on  the 
point  of  usury,  would,  to  my  mind,  be  a 
very  clear  one. 

It  would  be  simply  this;  that  the  ap- 
pellee, Taylor,  being  in  debt  to  Heth,  pay- 
able at  a  future  day,  the  appellant  applies 
to  him  to  take  in  his  debt  immediately, 
for  that  he  and  said  Heth  had  made  an 
arrangement  in  a  tobacco  contract,  by 
which  it  would  be  agreeable  to  both  of  them 
that  the  appellee  should  purchase  in  his 
debt;  that  this  proposition  was  seconded 
by  Heth  himself,  and  that  the  appellee,  in 
making  the  payment,  believed  he  was  pay- 
ing off  his  debt  to  Heth,  who  had  made 

434  his    arrangements   *with    the    appel- 
lant ;  that,  when  he  advanced  the  8001. 

it  was  in  discharge  of  his  debt ;  and  that 
a  loan  of  money  was  never  spoken  of.  or 
contemplated.  If  this  was  the  real  trans- 
action, I  presume  it  would  not  be  contended 
that  a  man,  paying  off  his  debt,  due  at  a 
future  day,  to  his  creditor,  or  to  his  credit- 
or's friend  and  agent,  and  at  the  request  and 
solicitation  of  his  creditor,  may  not  do  it 
on  terms  with  which  all  parties  are 
satisfied. 

But  it  is  said,  this  part  of  the  answer, 
setting  up  a  new  case,  is  not  responsive  to 
the  bill,  which  charges  the  transaction  to 
have  been  something  different,  and  that, 
therefore,  it  must  be  proved  by  the  defend- 
ant. 
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I  shall  not  stop  to  decide  this  question, 
as  I  do  not  think  it  important  in  the  final 
decision,  according  to  the  view  I  have 
taken  of  the  subject ;  and  shall,  therefore, 
content  myself  by  stating  this  case  as  it  is 
made  out  by  the  bill,  such  parts  of  the  an- 
swer as  are  responsive  to  the  bill,  and 
therefore  evidence,  and  the  deposition  of 
the  witness. 

I  will  here  remark,  though,  that,  there 
being  an  express  charge  of  usury  in  the 
bill,  though  it  does  not  state  in  what  way, 
or  by  what  devices,  the  parties  had  con- 
trived to  evade  the  law,  the  general  an- 
swer, stating  that  there  was  no  communica- 
tion for  a  loan  of  money,  and  that  the 
appellee  had  no  idea  that  the  appellant 
wished  to  borrow  money,  must  be  taken  as 
responsive  to  that  general  charge  of  usury, 
and,  if  not  contradicted  by  evidence,  will 
leave  the  case  as  one  in  which  usury  is  to 
be  established,  when  the  party,  to  be  found 
guilty  thereof,  had  no  idea,  or  expectation, 
that  a  loan  was  intended,  but  believed  he 
was  making  a  contract  by  which  he  was 
to  be  discharged  from  a  debt  he  owed  I 

The  case,  then,  made  out  in  this  way,  I 
take  to  be  this:  Taylor  being  indebted'  to 
HjBth,  whose  circumstances  were  somewhat 
embarrassed,  and  whose  paper,  to  a  consid- 
erable amount,  was  standing  out 
435  against  him,  the  *appellant  applied 
to  him  to  know  what  sum  he  would 
give  him  to  pay  off  said  debt  to  Heth,  in 
the  bonds  of  the  latter;  in  other  words,  to 
deliver,  to  Taylor,  Heth's  bonds,  to  the 
amount  of  his  debt  due  to  Heth. 

After  frequent  applications,  it  was  agreed 
that,  for  8001.  the  appellant  would  pay  off 
the  debt  due  to  Heth,  in  his  bonds;  which 
debt  was  1,2001.  payable  in  three  annual 
instalments,  without  interest. 

This  agreement  was  not  reduced  to  writ- 
ing ;  but,  some  lime  after  it  was  entered 
into,  the  appellant,  having  purchased  up  a 
bond  of  Heth's  for  3001.  gave  it  to  Taylor, 
and,  at  the  same  time,  gave  his  bonds,  with 
security,  payable  to  Heth,  for  the  balance, 
payable  in  three  annual  payments,  but 
with  this  understanding,  that  Heth  was 
not  to  assign  them,  so  as  to  deprive  the 
appellant  of  the  privilege  of  discharging 
them  in  Heth's  paper.  It  was  no  part  of  the 
original  agreement  that  the  appellant  was 
to  give  such  bonds :  but  it  took  place,  after- 
wards, in  consequence  of  the  appellant's 
only  delivering  one  bond  of  3001.  instead 
of  the  whole  amount.  Heth,  afterwards, 
assigned  these  bonds  to  the  appellee,  Tay- 
lor, who  told  the  appellant  that  he  would 
receive  nothing  but  the  money  for  them : 
the  appellant  accordingly  paid  him  the 
first  and  last  of  those  bonds  in  money ;  bu 
refusing  to  pay  the  second  bond,  suit  was 
brought  and  judgment  recovered  against 
the  security,  without  defence;  the  attor- 
ney, to  whom  the  appellant  wrote  to  de- 
fend the  suit,  not  practising  in  the  court 
where  it  was  brought.  The  security, 
against  whom  the  judgment  was  obtained, 
not  having  paid  the  money  to  Taylor,  but 
having  obtained  his  receipt  to  enable  him 
to  make  his  motion,  had  got  a  judgment 
on  motion  against  the  appellant,  who 
prays  for  an  injunction,  and  general  relief ; 
relying,  first,  on  the  statute  against  usury ; 


and,  secondly,  that,  if  the  transaction  was 
not  usurious,  it  was  an  unconscionable  bar- 
gain. 
The  charge  of  usury,    in   the   bill,    is    a 
general  charge. 

436  *The  answer  expressly    states    that 
there  was    no  communication  for,    or 

idea  of,  a  loan ;  and  there  is  no  testimony 
contradicting  this.  It  appears  that  the 
security  had  paid  the  money,  and  that, 
therefore,  the  case,  as  an  injunction,  is  at 
an  end;  and  then  the  only  question  is, 
whether  the  appellant  ought  to  have  had  a 
decree  against  Taylor  for  the  excess  of  his 
payments  beyond  8001.  and  interest;  or 
whether  the  chancellor  was  correct  in  dis- 
missing his  bill. 

1st.  The  first  question,  then,  is,  was  the 
transaction  usurious? 

2d.  If  not,  was  it  an  unconscionable  bar- 
gain? 

As  to  the  first.  Before  a  transaction 
can  be  pronounced  usurious,  which  is  not 
so  on  the  very  face  of  the  bond,  or  con- 
tract, several  things  must  be  made  to  ap- 
pear. 

First,  it  must  appear  that  a  loan  was 
intended,  and  that  both  parties  were  as- 
senting thereto :(a)  the  statute  is  highly 
penal  and,  although  one  of  the  parties 
may  wish  to  raise  money  by  the  transac- 
tion, and  may  hold  out  great  gain  to  the 
other,  as  by  offering  him  an  extravagant 
price  for  property,  &c.  yet,  if  there  was  no 
communciation  for  a  loan,  or  a  knowledge, 
in  the  party  selling,  that  a  loan,  or  borrow- 
ing, was  intended,  it  will  not  be  usury; 
whatever  the  court  might  do  with  the  case, 
as  a  hard  and  unconscionable  bargain. 

Secondly;  if  it  was  not  usury  at  the 
time  when  the  contract  was  entered  into, 
no  after  circumstance  can  make  it  so;(b) 
and  any  argument,  therefore,  drawn  from 
after  circumstances,  would  be  improper. 

Thirdly;  the  court  will  not  presume  a 
contract  to  be  usurious ;  but  it  must  be 
proved  to  be  so. 

Fourthly ;  where  this  proof  is  not  on  the 
face  of  the  bond,  or  contract,  itself,  as 
where  A.,  in  consideration  of  1001.  re- 
ceived, binds  himself  to  pay  1201.  at  the 
end  of  a  year,  it  must  be  collected  from  a 
view  of  all  the  circumstances  attending 
the    case;(c)    as   where    there    is     a 

437  *bargain  for    great    gain,    and    this 
upon  a   previous  communication    for 

the  loan  of  money ;  or  where  there  is  a  bar- 
gain which,  on  the  face  of  it,  will  author- 
ize the  party  to  discharge  himself  by 
repayment  of  the  money  and  interest,  yet, 
by  a  secret  understanding,  he  was  bound 
not  to  avail  himself  of  this  privilege,  but 
to  subject  himself  to  the  penalty ;  all  these, 
and  a  thousand  other  devices,  would  not 
avail,  if  the  real  object  was  a  loan  of 
money. 

Fifthly ;  it  is  the  intent  that  makes  the 
usury:  but,  if  there  was  no  such  intent, 
then  the  sale  of  property  for  double  its  real 


(a)  Ployer  v.  Edwards,  Cowp.  116;  Sklpwith  v. 
Gibson  and  Jefferson.  4  H.  AM.  490;  Price.  Ac.  v. 
Campbell,  2  Call,  IJO,  119,  121:  M'Guire  v.  Warder, 
Ex'r  of  Parker.  1  Wash.  S09:  Pollard  v.  Baylor's 
Devisees,  4  H.  &  M.  238:  Chesterfield  v.  Janssen,  1 
Atk.  808:  Kenner  v.  Hord,  2  H.  &  M.  14. 


(b)  4  H.  &  M.  288.  8  T.  R.  589.  Tate  v.  WUUnffs. 

(c)  lAtk  -'- 


I  Atk.  881,  888.  845. 
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value,  the  discounting  of  notes,  buying  in 
securities,  purchasing  annuities,  &c.  how- 
ever advantageous  the  contract  may  be,  is 
not  usury. (a) 

Let  us  examine  the  case  by  these  princi- 
ples, which  I  consider  to  be  settled  princi- 
ples of  law. 

Was  it  a  loan,  and  did  the  parties  intend 
to  evade  the  statute?  To  this  it  may  be 
answered,  that  though  the  bond,  in  this 
case,  is  simply  for  the  payment  of  money, 
and  nothing  unfair  on  the  face  of  it,  yet 
the  original  contract,  in  the  very  terms  of 
it,  is  usurious,  (b) 

I  admit  this  is  the  fair  and  proper  ground 
to  put  the  question  on ;  for  the  subsequent 
execution  of  the  bonds  will  neither  make 
that  usury  which  was  not  so  originally, 
nor  legalize  the  original  transaction,  if  it 
was  unlawful  and  void. 

Suppose,  then,  the  original  contract  had 
been  reduced  to  writing;  it  would  have 
been  to  this  effect: 

The  appellant,  for  8001.  received,  would 
have  bound  himself  to  procure  Heth'i 
bonds,  either  then  due,  or,  at  least,  paya 
ble  in  one,  two  and  three  years,  to  the 
amount  of  1,2001.  so  as  to  cover  and  oper- 
ate a  discharge  of  a  debt,  to  that  amount, 
due  in  one,  two  and  three  years,  from  the 
appellee  to  said  Heth.  Would  such  agree- 
ment, upon  the  very  face  of  it,  be  void? 

Suppose  the  appellant  had  produced  Heth's 
bonds  to  the  amount  of  1,2001.  and  for 
which  he  had  paid  1,0001.  and  had  offered 
them  to  the  appellee  for  8001.  would 
438  the  'purchase  by  him,  for  the  ex- 
press purpose  of  applying  those  t>onds 
to  the  discharge  of  his  own  debt,  have 
been  an  usurious  transaction?  Or,  sup- 
pose Taylor  had  not  been  in  debt  to  Heth, 
but  hearing  that  his  paper  was  in  market, 
at  a  large  discount,  and  wishing  to  procure 
it,  as  an  advantageous  speculation ;  believ- 
ing Heth  to  be  ultimately  sure;  and  this 
wish  being  known  to  the  appellant;  he 
inquires  what  he  will  agree  to  give  him  for 
Heth's  paper,  payable  in  one,  two  and 
three  years;  and  he  says,  13s.  4d.  for  20s. ; 
a  bargain  is  struck;  8001.  is  paid,  and  a 
bond  given  for  the  delivery  of  Heth's  bonds, 
to  the  amount  of  1,2001. :  would  such  con- 
tract, necessarily,  and  on  the  face  of  it, 
be  usurious?  There  is  no  doubt  but  such 
a  contract,  made  under  particular  circum- 
stances, or  accompanied  with  particular 
private  understandings,  (as,  not  to  pur- 
chase the  bonds  of  Heth,  &c.,)  might  be 
used  as  a  device  to  cover  an  usurious  con- 
tract :  but  the  question  now  put  is,  whether 
such  contract  is,  on  the  face  of  it,  and 
without  further  averment,  plainly  usurious ; 
as  where  the  party  for  the  consideration 
of  1001.  received,  agrees  to  pay  1201.  at 
the  end  of  the  year. 

Heth  may,  or  may  not,  have  paper  in 
market :  if  he  has  paper  out,  it  may,  or 
may  not,  be  to  be  had  at  a  great  discount. 
But,  if  his  paper  is  in  market,  and  may 
be  purchased  at  10s.  or  12s.  for  20s.  then 
the  appellant  would  have  made  an  advanta- 
geous contract ;  so  that,  unless  it  be  said 
that  bonds  shall  not  be  a  subject  of  trade 
and  speculation,  I  do  not  see    that   a   con- 


(a)  1  Atk.  381,  882;  2  Vez.  158, 156;  1  Atk.  821. 

(b)  6  T.  R.  587. 


tract,  relative  to  them,  even  where  they 
are  contracted  for  at  a  considerable  dis- 
count, must  necessarily  be  usurious,  (c) 
Where  are  all  the  contracts  for  the  notes 
of  Morris  and  Nicholson? 

If  it  be  true,  then,    that   the  contract    is 

not  necessarily,  and  from    the   very   terms 

of  it,  usurious  and  void,  the  next   question 

will  be,    whether    this    contract,    although 

it  has  a  fair  and  legal  exterior,  is  cot 

439  rotten  at  the  core,  *and   used    merely 
as  a  cover  and   device   to  avoid    the 

statute? 

If  this  was  the  secret  intent  of  the  par- 
ties, they  themselves  must  know  it:  the 
court  will  not,  and  cannot,  presume  thai 
such  was  their  intention:  it  must  be 
proved;  and,  I  presume,  in  the  usual  way, 
to  wit,  by  an  allegation  to  that  effect,  and 
the  corresponding  proof,  (d) 

The  appellant,  however,  does  not  alleg^e 
that  a  loan  was  intended;  or  that  tfae 
paper  of  Heth  was  not  in  market;  or  that 
it  had  unexpectedly  appreciated ;  or  that 
there  was  any  private  agreement  not  to 
purchase  it,  but  to  subject  himself  to  the 
penalty ;  or  any  other  kind  of  shift,  or 
device :  on  the  contrary,  he  makes  no  other 
complaint  in  his  bill,  except  that  the  ap- 
pellee said  he  would  receive  nothing  tint 
the  money:  indeed,  by  the  question  he 
asks  the  witness,  vis.  ** whether  Heth's 
paper  could  not  have  been  procured  at  a 
large  discount,"  he  seems  to  admit  that 
he  could  have  discharged  himself  by  a  sum 
equal  to  the  8001.  and  interest,  but  that 
the  appellee  said  he  would  have  nothing: 
but  the  money.  As  to  the  usury,  he  seems 
to  rest  that  on  the  ground,  that  the  contract, 
in  the  very  terms  of  it,  was  usurious. 

As  before  stated,  I  think  it  was  not  so ; 
and,  as  to  any  shift,  or  device,  to  make  it 
so,  I  also  think  that  the  court  cannot  make 
out  a  case,  for  the  appellant,  which  he  haa 
not  made  for  himself;  but  that,  if  it  waa 
intended  to  show  the  case  to  be  a  shift  to 
evade  the  statute,  the  appellant  must  have 
set  out  his  case,  so  that  the  appellee  could 
have  had  the  benefit  of  his  answer,  and 
an  opportunity  to  take  depositions.  No 
such  allegation  being  made,  the  appellee, 
I  presume,  was  not  bound  to  prove  that 
Heth's  paper  was  in  market,  and  could,  at 
any  time,  have  been  procured  at  13s.  4d. 
for  208. ;  or  at  any  other  discount ;  (no  com- 
plaint being  made  as  to  that;)  or  that  he 
was  not  guilty  of  any  other  shift,  or  device. 
The  only  complaint  is,  that  the  appellee, 
afterwards,  refused  to  take  any  thing- 

440  but  money.     This,    however,    *bcing 
an    after    circumstance,    would     not 

make  the  original  contract  usurious.  The 
most  that  could  be  said  of  it  would  be,  that 
it  was  a  breach  of  contract,  and  to  be 
redressed,  either  by  a  court  of  law,  or 
equity,  as  the  case  should  appear.  But  on 
this  point  the  party  makes  no  case:  he  does 
not  show  that  he  procured  and  offered  the 
bonds  agreeably  to  his  contract;  because, 
if  he  had  done  that,  and  in  proper  time, 
so  as  to  enable  the  appellee  to  set  them  off 
against  his  debt  due  to  Heth,  he  might 
have  had  redress,  even  at  law,  per  ha  pa. 
Nothing,  however,  of  this  kind    is    shown. 


(c)  2  H.  &  M.  U. 

(d)  8T.  r 
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or  saggested;  and  if  it  was,  this  after  cir- 
cumstance would  not  make  the  original 
contract  usurious. 
^  I  do  not  think  this  so  strong  a  case  as 
that  of  Price,  &c.  v.  Campbell,  2  Call,  110, 
and  perhaps  not  as  much  so  as  the  case 
of  Kenner  v.  Hord,  2  H.  &  M.  14. 

But  what  will  the  court  do,  in  this  case, 
as  to  the  3001.?  Suppose  the  appellant  (as 
is  highly  probable)  got  that  bond  for  2001. 
If  he  recovers  4001.  of  the  appellee,  he  then 
puts  1001.  clear  gain  in  his  pocket.  But, 
suppose  he  had  purchased  Heth's  bonds  to 
the  amount  of  1,1501.  and  had  got  them  for 
7501. :  the  appellee  must  have  taken  them 
at  the  nominal  sum.  The  appellant  would 
then  have  paid  1,1501.  of  the  debt  due  Heth. 
He  has  received,  though,  but  8001.  He 
must,  therefore,  recover  3501.  from  the  ap- 
pellee, and  has  already  made  4001.  by  the 
speculation  in  the  bonds;  so  that,  in  the 
whole,  he  would  put  a  clear  gain  in  his 
pocket  of  7501. 1 

Does  not  this  serve  to  show  that  this 
bargain,  in  the  very  terms  of  it,  was  not 
necessarily  usurious,  or  even  hard;  but 
that  it  would  depend  on  testimony  aliunde, 
to  prove  either  the  one  or  the   other. 

Suppose  the  appellant,  in  this  case,  had 
proved,  by  one  witness  only,  that,  although 
the  terms  of  this  contract  were  that  he  was 
to  deliver  bonds  of  Heth,  yet  it  was  pri- 
vately understood  that  he  was  not  to  have 
this  privilege,  but  that  it  was  merely 
441  used  as  a  cover  and  device  *to  evade 
the  statute ;  would  such  evidence  have 
been  proper?  If  it  would,  then  the  party, 
by  not  stating  his  case,  would  deprive  the 
other  party  of  the  legal  weight  of  his  an- 
swer, which  would  have  been  crreater  than 
the  deposition  of  a  single  witness.  This 
case,  then,  is  not  usurious  on  the  face  of 
it,  and  no  other  case  is  made  out,  or  pre- 
tended. 

Courts  of  equity  may  be  disposed  to  go 
farther  than  courts  of  law,  in  deciding 
cases  to  be  usurious;  because  they  do  not 
inflict  such  severe  penalties ;  yet  I  am  not 
prepared  to  say  that  a  different  rule  of  de- 
cision should  obtain  on  the  equity  side, 
from  what  should  obtain  on  the  law  side 
of  this  court ;  and  this,  I  apprehend,  would 
be  a  very  naked  case,  at  law,  on  which  to 
recover  the  penalty. 

I  am  also  inclined  to  think  that  there 
must  be  a  great  difference  between  setting 
aside  hard  and  unconscionable  contracts, 
on  the  ground  of  hardship  and  undue 
advantage,  and  setting  aside  even  such  con- 
tracts, on  the  ground  of  usury.  The  stat- 
ute is  highly  penal ;  and  if  the  distinctions, 
between  hard  bargains  and  usurious  ones, 
are  done  away,  parties  may  be  subject  to 
severe  penalties  who  never  intended  to  vio- 
late the  law.  For  these  reasons,  I  appre- 
hend, it  is,  that  the  rules  which  I  have 
before  stated  are  laid  down,  and,  particu- 
larly, the  rule  that  the  courts  will  not 
presume,  but  require  proof,  of  usury,  and 
that  it  was  the  intention  of  both  parties 
to  violate  the  law. 

2.  As  to  the  second  ground,  that  this  is 
an  unconscionable  bargain. 

I  can  see  no  evidence  of  it. 

The  appellant  does  not  pretend  to  say 
that  he    could  not  have  procured    Heth's 


paper  at   a   great   discount;  but,    in    fact, 
states  the  reverse. 

The  contract,  therefore,  might,  origi- 
nally, have  been  an  advantageous  one  to 
him,  had  he    purchased  and    delivered  the 

bonds. 
442         *He  states,    though,    that    the    ap- 
pellee refused   to   receive   any    thing 
but   the   money.     This,    though,    does   not 
prove  the  original  contract  hard. 

If  the  appellee  has  broken  his  contract, 
then  the  appellant  ought  to  have  made  out 
his  case,  to  wit,  that  he  had  performed  his 
part  of  the  agreement,  by  procuring  and 
tendering  the  bonds,  in  due  time,  to  enable 
the  appellee  to  use  them  as  a  set-off  against 
Heth. 

But  l^c  does  not  pretend  to  say  this ;  on 
the  contrary,  says  that  he  paid  off  the  first 
and  last  bonds. 

After  this  coniirmation  of  the  transac- 
tion, and  in  the  absence  of  every  allegation 
and  evidence  of  hardship,  I  cannot  give  re- 
lief on  that  ground. 

I  therefore  think,  with  great  deference  to 
the  opinions  of  my  more  learned  brethren, 
that  there  is  no  error  in  the  decree  of  the 
chancellor  dismissing  the  bill  of  the  appel- 
lant.   

Bowles  V.  Bingham.* 

Saturday,  November  26Ui.  1811. 

llleffltlmacy—BvldeBce-DcclanitioiM  of  HuabmndA—A 

husband's  declarations  that  a  child  bom  in  wed- 
lock is  not  his, (I)  are  not  safflcient  evidence  to 
prove  it  illefiritimate;  notwithstanding  it  was 
bom  only  three  months  after  the  marriaffe,  and 
a  separation,  between  his  wife  and  him.  soon 
after  took  place,  by  mutual  consent. 

James  Bingham,  administrator  of  Har- 
riett Bowles,  (who  departed  this  life,  intes- 
tate, an  infant  under  the  age  of  twenty-one 
years,  being  the  daughter  of  Sally,  wife 
of  Peter  Bowles,  and  born  in  wedlock,) 
filed  his  bill  in  the  superior  court  of  chan- 
cery for  the  Richmond  district,  against 
Peter  Bowles,  Mary  Anne  Blythe,  maternal 
grandmother  of  the  said  Harriett,  and 
several  infants,  (her  next  of  kin,)  defend- 
ants, by  John  Woody,  their  guardian;  set- 
ting forth  the  right  of  the  said  Harriett  to 
sundry  property  to  which  the  said  Peter 
Bowles  would  have  been  legally  her  heir, 
if,  in  fact,  he  had  been  her  father;  but 
charging  that,  when  his  wife  was  deliv- 
ered of  the  said  child,  (which  was  in 
443  April,  1798,  the  marriage  *having 
taken  place  the  January  preceding,) 
he  * 'asserted  that  he  Was  not  its  father, 
and  resolved  to  repudiate  his  wife,  but 
previously  prevailed  on  her  to  designate 
the  real  father  of  her  said  child,  on  her 
oath  before  a  justice  of  the  peace,  and, 
before  such  justice,  she  swore  that  another 


♦For  the  opinion  of  the  court  in  the  principal  case, 
see  Appendix  to  8  Munf.  509. 
tLeiritlniacy  -  iMue    Bora     darlnir     Wedlock.— The 

issae  bom  darinsr  wedlock  will  be  held  to  be  lesiti- 
mate,  unless  it  be  conclusively  shown  that  a  person 
other  than  the  husband  must  necessarily  and  una- 
voidably have  been  the  father.  Watkins  v.  Carlton, 
10  Lieiffh  R75,  cicinff  the  principal  case. 

See  further,  monosraphic  note  on  "Parent  and 
Child"  appended  to  Armstrong  v.  Stone,  0  Gratt 
loe. 

(I)  Note.  See  Peake's  Law  of  Evidence,  p.  182, 
18  8,  and  p.  1112. 


523 


2  MUNF. 


Virginia  Rbports,  Annotatbd. 


iDau,(l)  whom  she  named,  and  not  the  said 
Peter  Bowles,  her  husband,  was  its  father;'* 
after  which  transaction,  an  instrument  of 
separation,  bearing  date  the  13th  day  of 
May,  1798,  was  executed  between  them, 
and  recorded  in  the  county  court  of  Han- 
over. 

The  bill  farther  stated,  that  Sally 
Bowles,  having  lived  for  several  years 
in  such  state  of  separation  from  her  hus- 
band, departed  this  life  on  the  8th  day  of 
February,  1802,  leaving  the  said  Harriett 
her  only  child  and  heiress,  who  died  on 
the  12th  day  of  September,  1805;  that  the 
plaintiff  qualified  according  to  law  as  her 
administrator,  and  needed  the  protection 
of  a  court  of  equity,  to  prevent  his  being 
Injured  by  the  interfering  claims,  of  the 
defendants,  upon  her  estate.  He  there- 
fore prayed  an  injunction  to  restrain  the 
relatives  of  the  said  Harriett,  and  every 
of  them,  as  well  as  the  said  Peter  Bowles, 
nntil  the  final  decree  in  this  cause,  '*from 
proceeding  at  law  against  him  the  said 
administrator,  for  the  recovery  of  any  es- 
tate, late  of  the  said  Sally,  before  her 
intermarriage  with  the  said  Peter,  and 
also  from  interrupting  his  administration 
in  the  recovery  of  what  were  then  her 
rights,  in  his  character  of  administrator  of 
all  and  singular  the  goods,  &c.  whereunto 
the  said  Sally  was  entitled  at  the  time  of 
her  death,  which  are  considered  by  her 
relatives  to  have  then  been  cast  upon  the 
said  Harriett,  as  her  daughter,  heiress,  and 
distributee,  and  from  the  said  Harriett, 
upon  them,  as  her  heirs  and  distributees;** 
which  injunction  was  accordingly  granted. 
The  defendant,  Peter  Bowles,  in  his 
444  answer,  ''admitted  *that  he  always 
insisted  that  the  said  Harriett, 
though  bom  in  wedlock,  was  not  his 
child :  but  as,  by  the  law  of  the  land,  the 
said  Harriett  would  have  been  entitled  to 
claim  as  his  heir,  if  she  had  survived  him, 
he  thinks  that  he  hath  right  to  insist  that 
the  property,  which  belonged  to  her 
mother,  and  afterwards  to  her,  shall  be 
considered  as  vesting  in  him."  He  there- 
fore prayed  a  decree  for  the  said  prop- 
erty. 

The  joint  and  several  answer  of  the  other 
defendants  contained  a  statement  of  the 
grounds  of  their  claim  analogous  to  that 
set  forth  in  the  bill. 

The  indenture  of  separation  (among  the 
exhibits)  did  not  expressly  mention  the  cir- 
cumstance which  induced  the  parties  to 
sign  it,  but  only  that  ''the  most  convincing 
cause  had  taken  place  which  rendered  it 
impossible  that  they  the  said  Peter  and 
Sally  should  live  in  happiness  together  as 
becomes  man  and  wife.*' 

By  the  terms  of  that  instrument,  the 
parties  agreed  that  '  'all  the  property,  of 
whatsoever  denomination,  which  she  the 
said  Sally  Bowles  brought,  by  virtue  of  the 
said  marriage,  to  the  said  Peter  Bowles, 
should  be  restored,  and  put  into  the 
hands  of  Mary  Anne  Blythe,  for  the  use  of 
the  said  Sally  Bowles;  that  she  should  be 
considered  as  acting  as  a    feme    sole,    and 

(1)  Note.  Of  this  allegation  In  the  bill  no  proof 
was  exhibited.  Bat.  it  seems,  if  It  had  been  proved. 
It  would  not  have  altered  tlie  case.  See  Ck>wp.  MS. 
and  SM.— Note  in  Orisrinal  Edition. 


no  longer  as  a  feme  covert,  and  he  as  no 
longer  her  husband ;  that  he  should  not 
be  liable  for  any  debts  hereafter  contracted 
by  her,  nor  for  her  maintenance,  or  sup- 
port, under  any  circumstances  whatsoever  ^ 
and  that  she  should  never  claim,  or  demand 
any  part  of  his  estate,  in  right  of  dower^ 
distribution,  or  otherwise.  * ' 

No  depositions  were  taken  in  the  canse^ 
Chancellor  Taylor,  on  the  19th  of  March «. 
1807,  "being  of  opinion  that  the  illegiti- 
macy of  the  said  Harriett  was  fully  proved  ; 
that  she,  if  living,  could  not,  in  the  eveot 
of  the  death  of  the  said  Petef  Bowles, 
succeed  to  any  part  of  his  estate  as  heir ; 
and  that  he,  therefore,  in  the  event  which 
has  happened,  cannot,  as   such,    suc- 

445  ceed  to  any  *part  of  the  estate  of    the 
said  Harriett;  and,  more   especially,. 

as  it  would  be  against  the  true  intent  and 
meaning  of  the  articles  of  separation,  in 
the  bill  mentioned,  which  are  considere<S 
as  binding  in  equity;  therefore  decreed 
that  the  injunction  be  made  perpetual  as. 
to  the  said  Peter  Bowles  and  those  claim- 
ing under  him ;  that  the  plaintifi",  as  ad- 
ministrator of  the  said  Harriett,  make 
distribution  of  her  estate  among  her  next 
of  kin  on  the  part  of  her  mother;  and 
liberty  is  reserved  to  the  said  administra- 
tor, or  any  one,  or  all,  of  the  parties,  ex- 
cept the  said  Peter  Bowles,  to  resort  to 
the  court  for  any  further  directions  in  the 
settlement,  or  division  of  the  said  estate  ^ 
and  that  the  defendant  Peter  Bowles  pay 
the  costs."     • 

From  this  decree  Peter  Bowles  ap- 
pealed ;  and  James  Bingham  having  after- 
wards departed  this  life,  the  appeal  was. 
revived  against  John  Woody,  administrator 
de  bonis  non  of  Harriett  Bowles. 

Wickham,  for  the  appellant,  laid  it  down 
aa  an  invariable  rule  that  a  child  bom  in 
lawful  wedlock  is  legitimate ;  unless  a  phys- 
ical impossibility  of  procreation,  or  of  ac- 
cess be  proved,  or  there  be  strong  evidence 
of  non-access.  In  support  of  this,  he  quoted 
Com.  Dig.  tit.  Bastard,  (B.)  and  2  Bl.  Com. 
446,  and  as  to  the  evidence  of  access,  or- 
non-access,  he  observed  that  declarations, 
or  admissions  of  the  parties,  are  not  to  be 
received  after  marriage, (a)  to  prove  that 
they  had  had  no  connexion,  and  that  the  off- 
spring was  spurious.  The  marginal  note 
to  Goodright  v.  Saul,  3  T.  R.  356,  (whicli 
states  that  *'the  child  of  a  married  woman 
may  be  proved  to  be  a  bastard  by  other  evi* 
dence  than  that  of  the  husband's  non-ac- 
cess,") is  wholly  unsupported  by  the  case 
itself.  The  decision  was,  only,  that  the 
question  of  access,  or  non-access,  ought  to 
have  been  left  to  the  jury.(b) 

In  2  Burn's  Ecc.  Law,  431,  it  is  said, 

446  the  sole  confession  '^of  the  parties    ]» 
not    admissible    to    prove     adultery. 

There  is  a  difference,  however,  between 
the  question  of  adultery,  and  that  of  illegit- 
imacy ;  for  the  mother  may  be  convicted 
of  adultery,  and  yet  the  child  be  legitimate* 
If  the  husband  might  have  had  access  to 
the  wife,  he  is  not  permitted  to  disavow 
the  child,  unless  it  was  naturally  impossi- 
ble for  him  to  be  its   father.     Such   is    the 


(a)  Goodrlfflit  v.  Moss,  Ck)wp.  604.' 

(b)  -  -    -       -     — 


2  Peake's  Ev.  868. 
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doctrine,  I  believe,  in    every   civilized   na- 
tion. (1) 

The  consequences  of  a  contrary  rule 
would  be  pernicious  indeed.  Declarations 
of  this  sort,  by  a  husband,  may  be  occa- 
sioned by  unfounded  jealousy ;  and  since 
they  are  not  to  be  used  against  him,  in 
case  he  chooses  to  retract  them  afterwards, 
(which  he  may  do,  upon  discovering  his 
«rror, )  the  rule  must  be  reciprocal. 

I  cannot  discover  any  authority  showing 
a  difference  in  relation  to  this  point,  be- 
tween a  child  begotten  before  marriage, 
and  born  afterwards,  and  a  child  begotten 
and  born  in  wedlock. 

Warden,  contra.  The  husband,  by  his 
answer,  declared  the  child  not  bis;  and 
though  he  swore  to  this,  and  the  child  was 
bom  only  three  months  after  the  marriage, 
he  claims    the  estate  as  heir  of  that  child ! 

All  Mr.  Wickham*s  cases,  except  that 
from  Com.  Dig.  relate  to  circumstances  oc- 
curring during  the  marriage,  whereas,  in 
this  case,  the  child  was  begotten  before. 
Is  not  the  evidence  of  the  husband  and 
wiie,  both  declaring  there  was  no  access,  as 
•conclusive  as  any  other  proof  of  non-access 
can  be?  Besides,  the  deed  bars  him  from 
•claiming  any  of  the  property  of  Sally 
Bowles.  There  never  was  a  case  in  which 
law  would  be  made  more  clearly  consonant 
to  reason  than  by  afiQrming  this  decree. 

Wickham,  in  reply.  The  defendant  has 
not  sworn  in  his  answer  that  the  child 
was  not  his.  He  only  says 
447  *that  he  always  insisted  so ;  without 
averring  that  those  assertions  of  his 
were  true.  If  the  question,  whether  the 
child  was  actually  his,  had  been  put  to 
him  by  the  bill,  he  would  not  have  been 
obliged  to  answer  it,  but  might  have  de- 
murred. He  might,  perhaps,  have  refused 
to  answer  concerning  his  own  former  dec- 
larations. 

The  deed  of  separation  says  nothing 
about  the  legitimacy  or  illegitimacy  of  the 
child.  Peter  Bowles  does  not  claim  against 
the  deed ;  nor  any  thing  inconsistent  with 
it :  he  claims  the  property,  not  as  that  of 
Sally  Bowles,  but  as  that  of  Harriett. 
Whether  the  title  of  the  child  was  derived 
from  the  mother,  or  not,  is  unimportant; 
the  property  is  admitted  on  all  hands  to 
have  belonged  to  the  child  at  the  time  of 
her  death ;  and  he  claims  as  her  heir. 

If  every  allegation  in  the  bill^wcre  estab- 
lished by  testimony,  the  whole  would  be 
inadmissible  to  prove  illegitimacy.  The 
law  will  rather  permit  a  particular  injury, 
than  encourage  a  general  inconvenience. 
If  this  man  should  get  by  inheritance  what 
he  is  not  entitled  to,  (the  child,  in  reality, 
not  being  his  J  he  will  have  been  poorly 
compensated  for  his  sufferings  of  body  and 
mind,  occasioned  by  the  infidelity  ot  his 
wife. 

Wednesday,  December  4th.  The  Presi- 
dent pronounced  the  opinion  of  the  court 
that  the  decree  be  reversed,  and  the  in- 
junction made  perpetual  against  all  the  de- 
fendants, except  the  appellant;  and  '4t 
was  decreed  that  the  appellee,  John  Woody, 
administrator   de    bonis    non    of    Harriett 


(1)  Note.  See  a  remarkable  case,  in  France,  also 
referred  to  by  Mr.  Wickham.  Causes  Celebres.  ▼. 
14,  p.  372.— Note  in  Orlsrinal  Edition. 


Bowles,  deceased,  deliver  over  to  the  ap- 
pellant the  estate  of  the  said  Harriett, 
upon  his  entering  into  bond,  payable  to  the 
appellee.  Woody,  with  security  to  be  ap- 
proved of  by  the  said  court  of  chancery, 
in  such  penalty  as  that  court  may  direct, 
conditioned  to  refund  the  said  estate,  or 
such  part  thereof  as  may  be  necessary,  to- 
wards payment  of  such  debts  as  the  said 
Woody  may  hereafter  be  compelled    to   pay 

for  the  estate  of  the  said 
448      *Harriett;  and  that  William  Barker," 

(executor  of  Mary  Anne  Blythe,  one 
of  the  appellees,  as  to  whom  the  appeal, 
which  had  abated  by  her  death,  had  been 
revived,)  **outof  the  estate  of  the  said 
Mary  Anne  Blythe,  deceased,  in  his  hands 
to  be  administered,  (if  so  much  thereof  he 
hath,)  and  the  appellees,  (except  John 
Woody,)  pay  to  the  appellant  his  costs  by 
him  expended  in  the  said  court  of  chancery. 
And  liberty  is  reserved  to  the  appellant, 
and  the  appellee.  Woody,  to  resort  to  the 
said  court  of  chancery  for  any  further  di- 
rections in  the  settlement  of  the  said  es- 
tate." 

Carter  v.  Cockrill  and  Rogers. 

Taesday.  November  lOtb.  1811. 

EqoltaMe  Relief— Appeanwce  Ball- Pallare   to  Defend 

at  Law.*— In  debt  npon  a  bill  penal,  if.  ttarouirli  a 
mistake  of  the  clerk,  the  writ  be  issned  for  dollars 
when  it  should  be  pounds:  and  (the  plaintiff's  dec- 
laration beinff  filed,  conformably  with  the  bill 
penal)  Jndffment  by  default  be  entered  asrainst 
the  defendant  and  his  appearance  bail,  for  so 
many  pounds:  the  bail  being  informed  of  the  mis- 
take before  he  signed  the  bail  bond,  and  having 
made  no  defence  at  law,  is  not  entitled  to  relief 
in  equity. 

See  Che  case  of  Chlsholm  v.  Anthony.  2  H.  &  M.  18, 
decided  on  similar  principles. 

In  an  action  of  debt,  upon  a  bill  penal, 
in  the  county  court  of  Northumberland, 
John  Carter  v.  George  Morrison,  the  clerk 
by  mistake  issued  the  writ  for  the  sum  of 
two  hundred  dollars,  when  it  ought  to  have 
been,  according^  to  the  attorney's  direction, 
and  the  tenor  of  the  obligation,  two  hun- 
dred pounds.  John  Cockrill  and  Joseph 
Rogers,  being  fully  apprized  of  the  mis- 
take, from  information  given  them  by  the 
sheriff  who  served  the  writ,  and  from  Mor- 
rison's acknowledging,  in  their  presence 
and  hearing,  that  the  debt  he  owed  Carter 
was  one  hundred  pounds,  became,  neverthe- 
less, his  appearance  bail,  and  gave  their 
bond  (in  the  usual  form)  for  dollars  instead 
of  pounds.  On  the  evening  of  the  same 
day,  the  sheriff  informed  Cockrill  that  the 
clerk  had  issued  another  writ,  but  that 
Morrison  had  gone  off,  and  would  not  suffer 
it  to  be  served.  The  plaintiff's  attorney 
filed  his  declaration  conformably  with  the 
bill  penal;  and  no  defence  being  made, 
judgment  was  entered  against  the  defend- 
ant and  bail  for  two  hundred  pounds,  (the 
penal  sum,)  to  be  discharged  by  the  pay- 
ment of  one  hundred  pounds,  with  interest 

and  costs. 
449  ^Cockrill  and  Rogers,    then  applied 

to  the  county  court,  sitting  in   chan- 

*See  generally,  monographic  note  on  " Judgments'* 
appended  to  Smith  v.  Charlton.  7  GratL  425:  mono- 
graphic nof«  on  "Jurisdiction"  appended  to  Phippen 
T.  Durham,  8  Gratt.  457. 

The  principal  case  was  cited  in  Mann  y.  Drewry,  5 
Leiffh  296. 
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eery,  for  an  injunction  to  stay  proceedings 
on  so  much  of  the  judgment  as  exceeded 
one  hundred  dollars,  with  interest  there- 
upon, and  the  costs  at  law;  alleging  in 
their  bill  that  they  were  not  informed  that 
the  claim  was  for  more  than  that  sum  until 
the  judgment  had  been  obtained. 

The  county  court  granted  the  injunction, 
and,  afterwards,  made  it  perpetual;  not- 
withstanding the  circumstances  above 
mentioned  were  averred  in  the  answer,  and 
proved  by  the  affidavit  of  the  sheriff, 
which  was  read  (by  consent  of  parties)  as 
a  deposition. 

Upon  an  appeal  to  the  superior  court  of 
chancery,  holden  at  Williamsburg,  this  de- 
cree being  affirmed,  an  appeal  was  taken 
to  this  court. 

Wickham,  for  the  appellant.  The  ap- 
pellees are  not  entitled  to  relief  in  equity, 
having  neglected  to  make  defence  at  law. 
They  might  have  moved  the  court  to  correct 
the  error  committed  in  the  clerk's  office; 
or  they  might  have  been  relieved  upon  an 
appeal  or  writ  of  error ;  for,  the  judgment 
having  been  entered  by  default,  the  capias 
and  the  bail  bond  were  part  of  the  rec- 
ord, (a)  Besides,  it  does  not  appear  that  the 
plaintiff,  or  his  attorney,  knew  of  the  er- 
ror. It  is  in  evidence  that  the  defendant 
and  the  bail  knew  of  it.  If  the  objection 
had  been  made,  the  plaintiff  might  have 
had  the  mistake  corrected,  and  the  defend- 
ant held  to  other  bail ;  or  he  might  have 
made  the  clerk  responsible  in  the  first  in- 
stance. The  appellees  were  guilty  of  bad 
faith  in  not  informing  the  plaintiff  or  his 
attorney.  At  any  rate,  they  were  guilty 
of  gross  neglect,  and  ought  to  have  been 
left  to  their  remedy  at  law. 

Wirt,  contra.  There  was  no  neglect  on 
the  part  of  the  bail.  They  were  will- 
ing to  pay  the  amount  of  their 
450  *bond,  and  could  not  anticipate  a 
judgment  against  them  for  more. 
Morrison  was  insolvent.  The  bail  looked 
forward  to  a  certain  responsibility,  to  the 
extent  of  their  bond.  Thev  thought  it  un- 
necessary, therefore,  to  make  defence,  sup- 
posing that  no  more  was  claimed  of  them. 
If  there  waAi  any  fraud,  the  plaintiff  was 
guilty  of  it,  in  stealing  a  judgment  for  two 
hundred  pounds,  on  a  writ  for  two  hundred 
dollars. 

Wickham,  in  reply.  The  insolvency  of 
Morrison  does  not  appear  in  the  record; 
but  would  make  no  difference  in  the  case. 
The  plaintiff  was  guilty  of  no  fraud ;  for 
he  knew  nothing  of  the  mistake ;  but  there 
is  direct  evidence  that  the  appellees  knew 
of  it  before  they  signed  the  bond  as  bail. 

Thursday,  November  21,  (in  the  absence 
of  the  president,)  JUDGE  ROANE  pro- 
nounced the  opinion  of  the  court,  **that 
the  remedy  of  the  appellees  (if  it  existed) 
might  have  been  asserted  in  a  court  of 
law ;  and  this  court  not  being  satisfied,  if 
this  were  not  the  case,  that  a  court  of 
equity  ought  to  afford  them  relief,  against 
the  effect  of  an  engagement  entered  into 
wi  th  a  full  knowledge  of  all  the  circum- 
st  ances,  reverses  the  decrees  of  both  courts, 
dissolves  the  injunction,  and  dismisses 
the  bill." 


(a)  Shelton  v.  Pollock,  1  H.  &  M.  iZ2. 


451  *Defarges  v.  Lipscomb. 

Thursday,  November  81st.  1811. 

Appellate  Practice -Error  Preiodldsl  to  Appelleo.*— 

When  a  decree,  by  wbich  an  injanction  Is  made 
perpetual  in  part,  is  considered  errobeous,  (to  the- 
injury  of  the  appellee.)  in  not  bavinff  made  it. 
perpetual  in  toto;  tbe  court  of  appeals  will  afflrm. 
so  much  as  allows  bim  bis  costs,  in  tbe  court  of 
cbancery:  and,  reversing  tbe  residue,  and  mak- 
ing sucb  decree  as  tbat  court  sbould  bave  made* 
will  also  allow  bim  bis  costs  in  tbis  court,  (l) 

Upon  an  appeal  from  a  decree  of  the  su- 
perior court  of  chancery  for  the  district  of 
Williamsburg,  by  which  an  injunction,  to 
stay  proceedings  on  a  judgment,  was  it^ 
part  perpetuated.  The  appeal  was  taken, 
by  the  defendant  in  equity,  who  was  plain- 
tiff at  law. 

The  record  being  submitted  (without  ar- 
gument) by  Wirt,  for  the  appellant,  and 
Wickham,  for  the  appellee,  the  following^ 
opinion  of  this  court  was  pronounced  by 
JUDGE  ROANE. 

**The  court  is  of  opinion  that  the  said 
decree  is  erroneous  in  not  perpetuating  the 
injunction  for  the  whole  sum  recovered  by 
the  judgment  enjoined;  it  appearing  to  the- 
court  that  the  appellee  was  entitled  to  a, 
credit  for  forty-five  bushels  of  wheat,  a^ 
five  shillings  per  bushel,  with  interest 
thereon  from  the  year  1787,  which  snin» 
added  to  that  allowed  him  by  the  decree,, 
would  more  than  have  extinguished  the 
judgment.  Therefore  it  is  decreed  and  or- 
dered, that  so  much  of  the  said  decree  a& 
gives  to  the  appellee  his  costs  in  the  supe- 
rior court  of  chancery  be  affirmed ;  that  the- 
residue  thereof  be  reversed  and  annulled  ; 
and  that  the  appellant  pay  to  the  appellee, 
as  the  party  substantially  prevailing,  hi» 
costs  by  him  about  his  defence  in  this  be- 
half expended.  And  this  court  proceedingr 
to  make  such  decree  as  the  said  court  of 
chancery  ought  to  have  pronounced  in  lieu 
of  that  part  which  is  reversed,  it  is  further- 
decreed  and  ordered,  that  the  injunction 
aforesaid  be  perpetuated  as  to  the  whole  sntn 
recovered  by  the  judgment  enjoined  as. 
aforesaid. ' '  •__ 

452  *Temple's    Executor  v.  Ellett's  Exec- 

utrix. 

Friday,  November  22d.  1811. 

Bvldence—Wltncsst— Legatee.— It  seems,  tbat  a  spe- 
cific legatee  is  not  a  competent  witness  to  disprove 
tbe  claim  of  a  creditor  against  tbe  estate  of  the 
testator.  (2) 

In  an  action  of  assumpsit  in  King  Wil- 
liam county  court,  on  behalf  of  Robert 
Temple,    executor    of    Benjamin     Temple,. 


*Appell«te  Practice— Error  Prejudicial  to  Appellee. — 

See  foot-note  to  Day  v.  Murdocb,  1  Munf.  400,  where 
tbe  cases  citing  tbe  principal  case  are  collected. 

(1)  Note.  See  tbe  General  Rule,  1  Mnnf.  460.— Note 
in  Original  Edition. 

tSee  monograpbic  note  on  "Witnesses"  appended 
to  Claiborne  v.  Parrlsb,  2  Wasb.  14«. 

(2)  Note.  Quaere  wbetber  tbere  may  not  be  some 
exceptions  to  tbis  rule?  In  tbis  case  it  was  not 
proved  tbat  tbe  residuary  estate  was  sufficient  to 
pay  tbe  debts  of  tbe  testator;  neltber  did  it  appear^ 
tbat  tbe  executor  bad  assented  to  tbe  legacy,  and 
delivered  it  to  tbe  legatee.  If  tbese  circamstancea 
bad  been  proved,  would  tbe  witness  bave  been  in- 
competent?  or  would  tbe  possibility  of  bis  being* 
nltimately  liable  to  pay  tbe  debt  (in  case  of  a  dev- 
astavit,  insolvency  of  tbe  executor,  and  bis  securi- 
ties, and  of  all  tbe  residuary  legatees)  be  an 
objection  to  bis  competency,  or  to  bis  credibUlty 
only? 

See  Baring  v.  Reeder.  1  H.  &  M.  154-100,  and  Peake 
on  £v.  144.— Note  in  Original  Edition. 
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agfainst  Sarah  Ellett,  executrix  of  William 
Eilett,  issue  was  joined  on  the  plea  of 
**non  assumpsit  by  her  testator;"  and,  at 
the  trial  of  the  cause,  the  defendant  intro- 
duced as  a  witness,  John  P.  EUett,  '*one 
of  the  said  testator's  sons,  to  whom  he  by 
his  last  will  had  devised  a  legacy  of  a  negro 
named  Granville,  and  no  other  part  of  his 
estate;  whereupon  the  counsel  for  the 
plaintiff  moved  the  court  to  reject  his  tes- 
timony, upon  the  ground  of  his  being  in- 
terested in  the  cause;  which  the  court 
refused  to  do,  and  delivered  an  opinion  that 
the  said  witness  was  competent ;  and,  be- 
fore the  jury  retired,  three  of  the  magis- 
trates, who  gave  the  said  opinion,  said,  they 
gave  that  opinion  because  they  supposed 
that  the  said  William  EHett's  residuary  es- 
tate was  fully  sufiBcient  to  pay  the  debts 
owing  from  his  estate;"  to  which  opinion 
a  bill  of  exceptions  was  tendered,  &c. 

The  jury  found  a  verdict  for  the  plain- 
tiff, for  only  51.  7s.  6d.  damages;  where- 
upon it  was  considered  by  the  court  that  he 
be  nonsuited  ;(a)  which  judgment  being 
afBrmed  by  the  district  court,  he  appealed 
to  this  court. 

Friday,  November  22,  the  appellee  ap- 
peared by  counsel,  and  the  appellant,  being 
solemnly  called,  came  not.  The  court  took 
the  record  without  argument;  and  the 
453  'following  opinion  was  pronounced: 
^'Thereis  error  in  this,  that  the  coutt 
admitted  the  witness,  mentioned  in  the  bill 
of  exceptions,  to  give  evidence  to  the  jury ; 
he  being,  in  the  opinion  of  this  court,  an 
incompetent  witness."  Both  judgments, 
therefore,  were  reversed;  and  the  cause 
was  remanded,  for  a  new  trial  to  be  had  in 
the  county  court;  '*in  which  the  witness 
aforesaid  is  not  to  be  admitted  to  give  evi- 
dence to  the  jury." 


Mooberry  and  Others  v.  Maff7e. 

Arflfued  March  14th.  15th,  &  18th,  and  rearffued  April 
nth.  12th,  &  18th,  1811. 

I.  Devise*— No  Words  of  Perpetolty— Effect  of  Qenersl 
Charge.— A  devise  of  lands,  (before  the  Ist  of 
January,  1787,)  without  words  of  perpetuity,  will 
not  be  enlarged  to  a  fee  simple,  on  the  firround  of 
a  general  charge,  arising  from  a  direction,  that 
all  the  testator's  debts  be  first  paid:  especially,  if 
other  funds  be  appropriated  for  payment  of  the 
debts. 

a.  Wilis— Construction -Trenspoeinir  Expressions. t— 
Where  a  will  is  systematically  composed,  and  the 
meaning  plain,  the  court  will  not.  for  the  purpose 
of  enlarging  the  estates  of  devisees,  or  creating- 
limitations  in  their  favour,  transpose  expressions 
occurring  in  other  clauses,  and  obviously  relat- 
ing to  other  subjects. 

3.  Ejectment^— Death  of  Lessor  Pending  5altS— Jud^. 
ment.— Where   the  lessor  of  the  plaintiff,  in  eject- 


(a)  See  1  Rev.  Ck>de.  p.  90.  c.  67.  s.  87,  38. 

*Devises— Estate  Undefined— Direction  to  Devisee  to 
Pay  Debt— Effect.— It  has  long  been  settled  that 
where  a  devisee,  tchost  estate  is  unde/lned,  is  directed 
to  pay  the  testator's  debts,  or  legacies,  or  a  specific 
sum  in  gross,  he  takes  an  estate  in  fee.  on  the 
ground  that,  if  he  took  an  estate  for  life  only  he 
might  be  damnified  by  the  determination  of  his  in> 
terest  before  reimbursement  of  his  expenditure. 
It  is  only  in  cases  where  the  estate  of  the  devisee  is 
doubtful  or  undefined  by  the  terms  of  the  will  that 
the  rule  can  be  invoked.  Couch  v.  Eastham.  29  W. 
Va.  792.  S  S.  E.  Rep.  28.  citing  principal  case. 

See  further,  monographic  note  on  "Legacies  and 
Devises"  appended  to  Early  v.  Early,  Gilm.  124. 

twills  — Censtrnctton—  Transposing  Expressions.— 
See  principal  case  cited  in  Barksdale  v.  White,  28 
Gratt  228.  229. 

tBJectment.— See  monographic  note  on  "Eject- 
ment" appended  to  Tapscott  v.  Cobbs.  11  Gratt  172. 

SSame— Appeal— Abatement.— An   appeal   from     a 


ment,  dies  pending  the  suit,  judgment  is  to  be 
rendered  as  if  he  were  still  living:  and  possession 
is  to  be  given  under  control  of  the  court 
4.  Same— Case  Agreed— Proof  of  Possession  of  Land.|— 
A  case  agreed  in  ejectment,  finding  the  lease, 
entry  and  ouster  in  the  declaration  mentioned, 
sufficiently  admits  that  all  the  defendanu,  who 
agreed  the  case,  are  in  possession  of  the  land  in 
controversy;  unless  there  be  an  express  finding 
to  the  contrary. 

Thia  was  an  ejectment  brought  by  the 
appellee  against  the  appellants  in  the  dis- 
trict court  holden  at  Fredericlcsburg.  .The 
parties  agreed  the  following  case,  to  have 
the  effect  of  a  special  verdict. 

We  agree  that  James  Marye,  the  father  of 
the  lessor  of  the  plaintiff,  was,  on  the  21st 
day  of  June,  1774,  seised  and  possessed  of 
the  lands  and  premises  in  the  declaration 
mentioned,  and,  being  so  seised,  duly  made 
and  published  his  testament  in  writing; 
that,  on  the  3d  day  of  October,  1780,  he 
added  a  codicil  thereto,  and  some  time  in 
that  year,  departed  this  life,  so  seised  of 
the  said  lands,  without  altering  or  revok- 
ing either;  that  the  testator  left  James 
Marye,  the  lessor  of  the  plaintiff,  his  eldest 
son  and  heir  at  law,  and  six  daughters; 
only  three  of  whom,  to  wit,  Lucy,  Susanna 
and  Sally,  are  named  in  the  will ;  the  other 
three  being  mentioned  in  the  codicil  as  his 
three  younger  children ;  that  the  said  Ivucy, 
Susanna  and  Sally  survived  the  testator; 
that  Lucy  intermarried  with  James 
454  *^Weir,  and  is  now  living;  that 
Susanna  departed  this  life,  some  time 
in  the  year  1782,  under  age,  and  without 
having  been  married ;  and  that  Sally,  after 
having  attained  the  age  of  21  years,  died, 
in  1786,  unmarried  and  intestate. 

We  agree  that  James  Marye,  the  lessor  of 
the  plaintiff,  is  the  brother  of  the  whole 
blood,  and  heir  at  law,  to  his  two  sisters 
Susanna  and  Sally;  that  after  the  death 
of  Sally,  the  said  James  Weir  entered  into 
the  lands  in  the  declaration  mentioned, 
(they  being  the  lands  which  were  devised 
in  the  will  to  Sally, )  and  was  thereof  pos- 
sessed ;  and  being  so  possessed,  leased  a 
part  thereof  to  Andrew  Mooberry,  one  of 
the  defendants,  for  a  term  not  yet  expired : 
that  the  testator  did,  two  days  before  he 
made  his  will,  execute  to  his  daughters 
Lucy,  Susanna  and  Sally,  three  separate 
deeds  poll,  for  sundry  negroes ;  which  deeds 
were  duly  recorded. 

We  agree  the  lease,  entry  and  ouster  in 
the  declaration  mentioned.  And  if  upon 
the  whole  matter,  &c.  &c. 

The  will,  the  codicil  and  deeds  were 
agreed,  and  set  out,  in  haec  verba. 

The  first  clauae  in  the  will  (after  the  pre- 
amble which  contained  nothing  to  influence 
the  disposing  clauses)  directed  all  of  the 
testator's  debts  and  funeral  charges  to  be 
first  paid.  In  the  2d  clause  he  gave  to  his 
son  James  Marye  two  tracts  of  land ;  and 
in  case  of  his  death  before  his  arriving  at 
the  age  of  twenty -one  years,  then  he  gave 
those  tracts,  in  parcels,  severally,  to  his 
daughters,  Lucy,  Susanna  and  Sally.  In 
the  3d,  he  gave  a  tract   of   land,  known  by 


Judgment  in  ejectment  does  not  abate  by  the  death 
of  the  lessor  of  the  plaintiff,  notwithstanding  such 
lessor  claimed  the  land  for  life  only.  Medley  v. 
Medley.  S  Munf.  191.  citing  principal  case. 

1  Same— Proof  of  PosmmIod  of  Land.— See.  citing 
principal  case.  Southgate  v.  Walker,  2  W.  Va.  480: 
Beckwith  v.  Thompson,  18  W.  Va.  184. 
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the  name  of  Motts's,  to  his  daughters,  viz. 
the  lower  plantation,  to  run  a  straight  line 
from  the  river  to  the  back  line,  including 
the  mill,  to  Sally;  the  remainder  to  be 
equally  divided  between  Susanna  and 
Lucy,  in  a  specified  manner. 

No  words  of  perpetuity  were   annexed    to 

any  of  those  devises.     In  the  4th  clause,  he 

gave  to  his   son   James  sundry  slaves,  by 

name,    describing   them   as  the  same 

455  which  *he  had  before  given  him  by  a 
deed  of  gift,  or  settlement,    recorded 

in  Spottsylvania  court.  In  the  5th,  6lh,  & 
7th  clauses,  he  gave,  in  like  manner,  to  his 
daughters  Lucy,  Susanna  and  Sally,  cer- 
tain slaves,  before  given  to  them  by  deeds 
recorded  in  the  same  court. 

The  8th  clause  was  as  follows:—' 'Item. 
In  case  of  either  of  my  daughters'  death 
before  they  marry,  that  then,  their  parts 
to  be  equally  divided  among  the  surviving 
sisters.  In  case  any  of  my  negroes  should 
be  sold,  it  is  my  desire  that  it  may  not  be 
those  that  I  have  given  ray  son  James,  or 
any  of  my  daughters,  as  by  deed  afore* 
mentioned  given  them." 

The  9th  clause  was: — ''Item,  I  give  also 
to  my  son  James  all  the  rest  or  remainder 
of  my  negroes,  to  him  and  his  heirs;  and 
in  case  of  his  death,  then  his  part  to  be 
equally  divided  among  his  sisters." 

The  10th  clause  related  to  the  collection 
of  certain  money  due  him,  and  its  applica- 
tion of  the  payment  of  his  debts.  The  11th 
directed  a  negro  woman  to  be  sold  for  the 
same  purpose.  The  12th,  13th,  &  14th  pro- 
vided for  the  care  and  guardianship  of  his 
children. 

The  15th  was  as  follows:—" Item,  in  case 
any  of  my  lanci  should  be  sold,  I  desire  that 
it  may  be  the  part  of  the  tract  whereon  I 
live,  which  lies  on  the  east  side  of  the  old 
mine  road,  which  I  rather  should  be  sold 
than  any  of  my  negroes."  The  16lh  ap- 
pointed executors,  and  concluded   the  will, 

In  the  codicil,  he  revoked  so  much  of  the 
will  as  directed  part  of  the  land  he  lived 
on  to  be  sold ; — '* there  being  no  necessity ;" 
he  gave  to  his  daughter  Sarah,  her  heirs, 
and  assigns  forever,  three  negroes  by 
name ;  and  to  his  son  James,  his  heirs  and 
assigns  for  ever,  all  the  rest  of  his  slaves, 
not  theretofore  given  or  devised  to  his 
daughters.  He  also  directed  that  the  money 
due  by  bond  from  Colonel  William  Grayson, 
and  the  money  due  from  his  brother  Peter 
Marye,  be  equally  divided  among  his  three 
youngest  children,  or  the  survivor  of 
them. 

456  *The  three  deeds  to   the   daughters 
were  in  the  usual    form    of   deeds    of 

gift,  conveying  the  slaves  to  them,  their 
heirs  and  assigns  for  ever,  with    warranty. 

The  lessor  of  the  plaintiff  having  died 
after  the  agreement  of  the  case,  security 
for  the  costs  was  entered.  (1)  The  court 
gave  judgment  for  the  plaintiff,  and 
awarded  to  him  a  writ  of  possession ;  from 
which  judgment  the  defendants  appealed. 

Botts  and  Wirh  for  the  appellants. 

Williams  and  Wickham,  for  the  appellees. 

On  the  part  of  the  appellants,  it  was  con- 
tended, 

1.  That  the  daughters  Lucy,  Susanna  and 


(I)  Note.    See  Kinney  v.  Beverley,  I  H.  &  M.  681; 
and  Carter  y.  Wasblnsrton,  2  H.  &  M.  St. 


Sally,  took  each  a  fee  simple  estate,  (not- 
withstanding the  absence  of  words  of  per- 
petuity,} in  their  respective  portions  of  the 
tract  called  Motts's,  with  cross  remainders, 
upon  the  contingency  of  either  of  them  dy- 
ing unmarried ;  and  that,  upon  the  death 
of  Sally  unmarried,  a  fee-simple,  in  her 
part,  accrued  to  her  only  surviving  sister 
Lucy. 

2.  That  if  such  fee-simple  estate  did  not 
accrue  to  the  surviving  sister,  a  life  estate 
did,  so  as  to  postpone  the  title  of  the  heir 
at  law  until  her  death. 

3.  That,  as  the  case  agreed  did  not  find 
either  Stevenson  or  Slaughter  to  have  ever 
been  in  possession  of  the  premises;  and  as 
it  finds  that  Mooberry  was  in  possession  of 
part  only  of  the  lands  in  the  declaration 
mentioned,  leaving  Weir  in  possession  of 
the  balance,  the  judgment  ought  not  to 
have  been  against  Mooberry  for  the  whole ; 
and  the  two  defendants,  not  in  possession, 
should  have  judgment  for  them ;  or  a  venire 
de  novo  should  be  awarded.  Clay  v.  White, 
1  Munf.  162. 

The    c^ae   was   twice     argued    at   great 
length,    upon     the   probable    intention    of 
the  testator  to  be   collected    from  the 
457      *will  in  question ;  and  many  authori- 
ties  upon    the   construction   of  wills 
were  discussed. 

The  chief  grounds  relied  upon,  to  prove 
that  the  daughters  took  a  fee-simple,  were, 
that  the  clause  in  the  will,  directing  the 
debts  of  the  testator  to  be  first  paid,  created 
a  general  charge  upon  the  lands;  and  that 
such  charge  was  sufiRcient  to  make  the  sev- 
eral devisees  take  in  fee;  in  support  of 
which  positions,  the  counsel  cited  2  Vern. 
708;  Trott  v.  Vernon,  1  Eq.  Cases  Abr. 
198;  Beachcroft  v.  Beachcroft,  3  Term  Rep. 
358;  Doe  v.  Richards,  Willes,  140;  Moone 
v.  Heaseman,  1  Wm.  Bl.  Rep.  539;  Frugr- 
morton  v.  Holliday,  S.  C,  3  Burr.  1618. 

In  answer  to  this,  it  was  insisted  that  a 
general  charge  for  payment  of  debts  coald 
not  have  the  effect  of  converting  the  de- 
vises in  a  will  into  estates  in  fee;  the  only 
cases  where  charges  made  by  the  will,  on 
lands  devised,  had  that  effect,  being  "where 
a  particular  devisee  is  directed  to  pay  an 
annual  rent  charge,  or  a  solid  sum,  out  of 
the  estate  devised ;  in  which  cases  it  haa 
been  properly  decided,  that  the  devisee 
should  take  a  fee ;  because  he  might  be  a 
loser  unless  the  estate  in  his  hands  were, 
at  all  events,  sufficient  to  enable  him  to 
bear  those  charges."  Denn,  Lessee  of 
Moor,  V.  Mellor,  5  Term  Rep.  562;  Gk)od- 
title  V.  Edmonds,  7  Term  Rep.  640. 

To  show  that  the  daughters  took  croaa 
remainders,  the  counsel  for  the  appellant 
relied  on  the  eighth  clause,  as  applying  to 
the  lands  as  well  as  the  slaves. 

But,  on  the  other  side,  this  was  denied. 
The  words  "their  parts,"  in  that  clause, 
must,  according  to  grammatical  construc- 
tion, refer  to  the  immediate  antecedent,  the 
slaves,  and  cannot  be  transposed,  so  as  to 
affect  the  disposal  of  the  lands,  with  which 
they  have  no  connexion.  Right,  Lessee  of 
Compton,  V.  Compton,  9  East,  267;  Doe, 
Lessee  of  Child,  v.  Wright,  8  Term  Rep. 
64;  Camfield  v.  Gilbert,  3  East,  516.  It 
was  obvious  that  the  testator  did  not  in- 
tend to  give  his  daughters  cross  remainders 
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(or,    more    properly,    executory  devises)  in 
the  lands. 

458  *The     rest    of     the     argument    is 
omitted;    being     su£Eiciently    noticed 

(so  far  as  relates  to  points  decided  by  the 
court,)  in  the  following  opinions  of  the 
judges,  pronounced   on    Friday,    May  17th. 

JUDGB  CABELL.  James  Marye  hav- 
itifir>  by  the  third  clause  of  his  will,  devised 
certain  lands  to  his  three  daughters,  and 
by  subsequent  parts  of  his  will,  bequeathed 
to  them  certain  slaves,  declares  in  the 
eighth  clause,  that  in  case  of  the  death  of 
either  of  his  daughters  before  marriage, 
'^their  parts"  are  to  be  equally  divided 
among  the  suiviving  sisters.  The  impor- 
tant question,  growing  out  of  the  facts 
agreed  by  the  parties  is,  whether  the  term 
''parts,"  in  the  eighth  clause,  wasintendea 
by  the  testator  to  apply  only  to  slaves,  the 
subject  of  the  immediately  preceding 
clauses,  or  to  the  lands,  which  were  the 
subject  of  the  third  article.  If  the  term,  as 
here  used,  be  applicable  to  slaves  only, 
then  it  is  admitted  that  the  appellants  can 
have  no  title  to  the  land  in  controversy. 
Whether  it  is  to  be  so  applied  or  not,  de- 
]»ends  on  no  ruSe  of  law,  but  on  the  inten- 
tion of  the  testator,  as  discoverable  by  the 
principles  of  fair  and  reasonable  interpre- 
tation. 

I  am  of  opinion  that  he  intended  slaves 
only.  Much  was  said,  in  the  argument,  of 
the  rude  and  inartificial  structure  of  this 
will.  It  is  certainly  defective  in  the  use 
and  application  of  technical  terms,  and, 
sometimes,  betrays  a  want  of  grammatical 
accuracy ;  but  it  is  the  offspring  of  a  well 
organized  mind  that  perceived  its  subject 
clearly,  and  that  understood  enough  of  lan- 
guage to  make  it  subserve  its  most  impor- 
tant end,  to  impart  that  perception  to  the 
minds  of  others.  The  method  with  which 
it  proceeds  is  really  remarkable,  and 
affords  a  clew  to  tne  intention  of  the  tes- 
tator on  the  point  under  consideration. 
In  some  wills,  the  only  method  to  be  found 
is  that  which  results  from  a  wish  to  throw 
into  one  clause,  or  into  one  view,  all  the 
devises  or  bequests  that  relate  to  the 
same  individual,    without   regard    to 

459  the  'subject  of   those   devises   or  be- 
quests.    In  this  will,  the  intention  of 

the  testator,  as  to  method,  is  confined  to 
the  subject  of  his  devises.  He  first  dis- 
poses of  his  lands,  and  then  of  his  slaves, 
subjecting  the  dispositions  in  both  cases  to 
such  limitations,  and  to  such  only,  as  his 
opinion  of  propriety,  or  his  fancy,  dictated. 
It  is  no  objection  to  the  character  of  this 
will,  for  method,  that  the  testator  has  in- 
troduced, almost  at  the  close  of  it,  a  clause 
declaring  that  part  of  his  lands  which  he 
wished  to  be  first  subjected  to  the  payment 
of  his  debts.  It  is  far  separated  from  the 
disposing  parts  of  the  will,  and  is  evidently 
the  effect  of  an  afterthought.  In  a  will 
thus  regularly  and  methodically  '  con- 
structed, we  should  naturally  expect  that 
if  the  testator  intended  to  annex  a  limita- 
tion or  restriction  to  any  particular  disposi- 
tion, tne  limitation  or  restriction  would 
quickly  follow  the  disposition,  or  would  not 
be  ao  remote  as  to  leave  its  application  al- 
together doubtful.  We  accordingly  find 
that  the  clause  devising  lands  to  his  son  is 


immediately  followed  by  a  declaration  that, 
in  case  of  his  death  before  he  attains  the 
age  of  twenty-one  years,  the  land  is  to  be 
divided  among  his  sisters.  The  clauses 
giving  certain  slaves  to  his  daughters  are 
followed  by  the  declaration  that,  in  case 
of  the  death  of  any  of  them  before  marri- 
age, their  parts  are  to  be  divided  among 
the  surviving  sisters ;  and  the  clause  giv- 
ing the  residue  of  the  slaves  to  his  son  is 
immediately  followed  by  a  limitation  over 
to  his  sisters  in  case  of  his  death.  In 
every  cas*;,  then,  we  find  a  limitation  over 
expressly  and  indisputably  annexed  to  the 
devise,  except  in  the  case  of  the  devise  of 
lands  to  the  daughters.  How  can  its  ab- 
sence in  this  case  be  accounted  for?  Upon 
no  other  principle  than  that  the  testator 
did  not  intend  it  should  exist.  What  were 
his  motives  for  placing  the  devise  of  lands 
to  his  daughters,  on  a  ground  so  different 
from  that  which  prevailed  with  respect  to 
his  other  property,  is    not   necessary,  and 

might  be  difficult,  for  us  to  deter- 
460      mine.     *It  is  sufficient  that  such  was 

his  will.  It  is  contended,  however, 
that  the  term  ''parts,"  in  the  eighth 
clause,  is  extensive  enough  to  embrace  and 
to  control  every  thing  that  had  been  given 
to  the  daughters,  both  lands  and  slaves. 
There  can  be  no  doubt  but  that  the  testatot 
might  have  made  it  so.  The  question  is 
has  he  intended  to  make  it  so?  As  used  in 
the  clause  under  consideration,  it  is  a  rela- 
tive term ;  and,  as  such,  must,  according 
to  the  most  obvious  and  reasonable  construc- 
tion, be  confined  to  the  distinct  and  par- 
ticular subject  the  testator  was  then 
disposing  of;  unless  extended  toother  mat- 
ters by  clear  and  express  declarations. 
The  testator  had  previously  disposed  of  his 
lands,  beginning  with  his  son,  and  ending 
with  his  daughters.  He  had  entered  on  a 
new  and  distinct  subject,  the  apportion- 
ment of  his  slaves  among  his  children,  be- 
ginning as  before  with  his  son;  and  after 
having  given  such  of  them  as  he  thought 
proper  to  his  daughters,  we  find,  immedi- 
ately following,  the  clause  in  controversy 
— that  if  any  of  his  daughters  should  die 
before  marriage,  their  part  should  be  divided 
among  the  surviving  sisters.  This  mere 
statement  would  seem  to  make  it  almost 
impossible  not  to  believe  that  slaves  only 
were,  at  that  moment,  in  the  mind  of  the 
testator.  But  if  the  previous  expressions 
would  have  left  it  doubtful,  the  doubt  must 
be  removed  by  observing  that  all  the  sub- 
sequent parts  of  the  same  clause,  and  also 
the  whole  of  the  next,  relate  exclusively  to 
slaves;  and  that  there  are  no  expressions 
extending  the  term  "parts"  to  other  mat- 
ters than  those  which  the  testator  was  then 
disposing  of.  The  devise  of  lands  to  the 
daughters,  therefore,  is,  in  my  opinion, 
uninfiuenced  by  the  limitation  over,  in  the 
eighth  clause,  on  either  of  them  dying  be- 
fore marriage.  It  is,  then,  unnecessary  to 
follow  the  counsel  through  their  extensive 
investigations  on  the  effect  of  the  clause 
in  the  will  concerning  the  payment  of 
debts;     nor    is      it      material    to    inquire 

whether  Sally  Marye  took,  by  the 
461      *devise  to  her,  a  fee-simple,    or  only 

a  life  estate  in  the  lands  in  contro- 
versy.    If   she    took   a    fee-simple,    James 
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Marye  (the  appellee)  will  be  entitled  as  her 
heir  at  law ;  Bhe  having^  died  without  child 
and  intestate.  If  she  took  only  a  life  es- 
tate, the  fee,  being  undisposed  of  by  the 
will,  descended  to  the  said  James  Marye,  as 
heir  to  his  father.  On  the  merits,  there- 
fore, I  have  no  hesitation  in  afBrming  the 
judgment. 

It  was  attempted  to  assimilate  this  case 
to  that  of  Clay  v.  White.  But  I  can  per- 
ceive no  kind  of  resemblance.  In  Clay  v. 
White,  the  verdict  showed  that  the  plaintiff 
was  entitled  to  recover  only  part  of  the 
land  in  controversy;  but,  that  part  not 
being  so  described  as  that  possession 
could  be  taken  of  it,  the  verdict  was 
set  aside  on  that  ground.  Here  the  title 
of  James  Marye  to  the  whole  is  estab- 
lished; and  the  defendants  admit,  in  the 
case  agreed,  the  lease,  entry  and  ouster; 
which  admission,  at  that  time,  and  in 
that  form,  is  equivalent  to  the  finding 
of  a  jury  in  a  special  verdict.  It  cannot 
now  be  disputed.  It  goes  to  prove  the  pos- 
session of  the  whole  land  by  the  appellees, 
and  completely  does  away  every  effect  which 
might  otherwise  have  resulted  from  the 
previous  possession  and  lease  by  Weir,  in 
the  record  mentioned.  As  to  the  death  of 
the  lessor  of  the  plaintiff,  I  had  not  ex- 
pected that  such  an  objection  would  be 
seriously  urged  after  the  case  of  Kinney  v. 
Beverley.  * 

On  every  point,  then,  whether  as  to  form 
or  as  to  the  merits,  I  am  for  afiGlrming  the 
judgment. 

JUDGE  ROANE.  This  case  has  been 
ably  and  elaborately  argued,  and  several 
questions  have  been  raised  upon  it,  which 
it  is  unnecessary  to  decide,  under  the  very 
plain  and  simple  view  I  have  taken  of  the 
subject. 

The  general  propriety  of  the  court's  omit- 
ting to  take  too  wide  a  range  in  giving  its 
decisions  is  increased  in  the  instance  be- 
fore ns,  by  considerations  arising  as  well 
from  the  actual  state  of  the  docket  of 
462  the  court,  as  from  *^the  reflection  that 
every  case  of  the  construction  of  a 
will  depends,  in  a  great  measure,  upon  its 
own  particular  circumstances. 

In  the  will  before  us,  the  testator,  in  the 
three  first  clauses  thereof,  takes  up  the  sub- 
ject of  the  distribution  of  his  land  among 
his  children  ;  he  then  dismisses  the  subject, 
and  never  a^ain  resumes  it,  unless  (which 
is  contended)  a  part  of  the  8th  clause  re- 
lates to  the  land  of  the  daughters  as  well 
as  their  negroes. 

The  6  next  clauses,  from  the  4th  to  the 
9th  inclusive,  relate  only  to  his  negroes, 
unless  the  before  mentioned  part  of  the  8th 
clause  should  be  adjudged  to  form  an  ex- 
ception. 

The  lOtb  &  11th  clauses  relate  to  the  rais- 
ing and  appropriating  money  to  pay  his 
debts ;  and  after  some  necessary  provisions 
touching  the  appointment  of  guardians  for 
his  children,  &c. 

The  15th  clause  desii^nates  and  subjects 
a  part  of  his  land  to  be  sold,  in 
preference  to  his  negroes,  for  the  pay- 
ment of  his  debts.  It  returns  back,  in- 
deed, to  the  subject  of  his  land,  but  that 
only    for  the   purpose   aforesaid,    and   not 


quoad  a  distribution  of  it  among  his  chil- 
dren. 

This  will,  thus  judiciously  and  systemat- 
ically arranged,  and  adapted  to  the  several 
subjects  aforesaid,  each  of  which  is  taken 
up  in  its  due  order  and  finally  disposed  of, 
it  is  admitted,  in  every  instance,  (except 
it  be  part  of  the  8th  clause  as  aforesaid,) 
bespeaks  a  regular  system  of  distribution 
on  the  part  of  the  testator ;  it  is  incompati- 
ble with  the  idea  that  the  testator  wonld 
pass,  by  fits  and  starts,  from  one  subject 
to  another,  notwithstanding  he  or  his 
scrivener  (for  it  is  not  shown  that  the  will 
was  written  by  himself)  may  in  a  few  in- 
stances have  sinned  in  point  of  gram- 
mar. 

In  a  will  of  this  character,  it  would  at 
least  be  necessary,  in  order  to  affect  one 
class  of  property,  by  means  of  clauses  re- 
lating regularly,  if  not  exclusively,  to  an- 
other, that  there  should  t>e  an  adequate 

463  expression  to  that  effect:  ^otherwise, 
the  general  character  of  the  will,  as 

aforesaid,  would  turn  the  scale. 

In  the  case  before  us,  the  8th  clause  fol- 
lows immediately  after  four  several  clauses 
relating  only  to  negroes,  and  is  immedi- 
ately succeeded  by  the  ninth  section,  relat- 
ing also  exclusively  to  the  same  subject. 
The  8th  section  itself  will  also  be  taken  to 
relate  to  that  description  of  property  only, 
unless  there  be  clear  or  imperious  expres- 
sions to  the  contrary;  or  unless,  from  a 
general  view  of  the  will  itself,  this  shall 
appear  to  have  been  the  manifest  intention 
of  the  testator. 

Besides,  that  8th  section  is  compounded 
of  two  sentences,  the  last  of  which  relates 
expressly  to  negroes;  and  by  transposing^ 
these  sentences  (a  liberty  often  taken  by 
the  courts  in  construing  both  wills  and 
statutes)  the  last  sentence,  when  thas 
transposed,  would  be  affected  and  controlled 
by  the  first. 

This,  then,  at  most,  is  not  a  question 
whether  a  clause  of  a  will  shall  be  differed 
in  construction  from  those  which  immedi- 
ately precede  and  follow  it;  but  whether  a 
jingle  sentence  of  such  a  clause  shall  be 
construed  (to  complete  the  climax)  so  as  to 
derange  the  clause  itself  of  which  it  is  a 
member.  Such  a  construction  would 
scarcely  be  justified  in  any  will,  however 
irregular  or  incoherent  in  its  other  parts; 
but  certainly  not  in  one  of  the  systematical 
and  regular  character  of  that  before  us. 

In  a  will  of  this  cast,  it  was  necessary 
for  the  testator  to  point  explicitly  at  the 
other  class  of  property ;  or  he  will  be  taken 
to  mean  only  such  as  he  was  disposing  of 
by  the  general  tenor  of  the  clause  in  ques- 
tion :  after  having  dismissed  one  subject, 
and  taken  up  another,  he  will  not  be  con- 
strued to  have  resumed  the  former,  unless 
his  expressions  to  that  effect  be  clear  or 
unequivocal. 

The  word    "parts,"    however,    has    been 

clutched  at  to  carry  the  8th  clause  into  real 

property  also,  because  the   same    word  had 

been  before  used  in  relation   to    the  lands. 

There  is  about   as    much    force    in 

464  this    argument,    as   there  ^is  in  that 
founded  upon  the  word  ^*give,"  which 

is  used  in  all  the  clauses,  or  upon  the  word 
*'have,"  as  quoted    (ad   captandum)    from 
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the  case  of  Guthrie  v.  Guthrie,  (a)  While 
I  am  not  sure  that  too  much  stress  was  not 
placed  upon  the  word  **have,"  in  that  case, 
it  is  certain  that  that  word  did  not  afford 
the  governing  principle  of  the  decision  :  it 
was  only  an  ingredient  or  circumstance  in 
the  case :  the  principal  ground  of  the  deci- 
sion seems  to  have  been,  that  a  fee  was  in- 
ferred, from  the  testator's  having  legalized 
a  power  in  the  devisee  to  sell ;  and  besides, 
that  testator  appears  to  have  been  extremely 
ignorant  and  illiterate. 

As  for  any  arguments  derived  from  con- 
sequences resulting,  either  way,  from  the 
construction  of  the  8th  clause,  we  have  no 
data  to  go  by.  For  example,  the  value  of 
the  lands  devised  to  the  son  not  being 
found  or  agreed  in  this  case,  it  does  not 
follow  that  the  construction  contended  for 
on  the  part  of  the  appellant  would  not  en- 
rich the  surviving  daughter  or  daughters 
far  beyond  the  eldest  son  and  heir,  which 
would  be  undoubtedly  to  contravene  the 
received  maxims  of  the  time  when  the  will 
was  executed ;  whereas  a  construction  giv- 
ing alt  the  interest  in  the  negroes  to  the 
daughters,  and  suffering  the  son  and  heir 
to  taV-e  such  interests  in  the  land,  as  were 
not  expressly  devised  away  from  him, 
would  both  accord  with  the  maxim  which 
protected  the  heir  from  being  disinherited, 
without  express  words,  or  a  clear  intention 
in  the  testator  to  that  effect,  conform  to 
the  then  almost  universal  practice  of  the 
country  which  gave  the  land^  to  the  sons 
and  personal  property  to  the  daughters, 
and,  in  the  actual  case  before  us,  would, 
perhaps,  yield  a  liberal  provision  to  the 
surviving  daughter  or  daughters:  I  repeat, 
however,  that  we  have  only  probabilities  to 
go  by  in  this  case;  and  they  would  seem  to 
be  justified  by  the  construction  arising  out 
of  the  will  itself. 

It  is  said  that  a  construction  of  the  8th 
clause  limited  to  slaves  is  not  natural, 
465  as  the  same  slaves  had  before  *been 
given  away  to  the  legatees  by  the 
deed  of  gift.  The  answers  to  this  idea  are, 
1st.  That  that  objection  would  equally  ap- 
ply to  the  four  preceding  clauses,  which 
relate  exclusively  and  expressly  to  the 
same  slaves;  2dly.  That  the  testator  can 
as  well  have  intended  to  limit  these  slaves, 
in  the  second  instance,  as  to  give  them  in 
the  iirst;  and,  3dly.  That  the  appellants 
themselves  admit  that  that  clause  clearly 
relates  to  the  slaves;  but  contend,  at  the 
same  ^ime,  that  it  relates  also  to  lands. 

These  are  the  principal  (for  I  omit  the 
minuter)  reasons  which  induce  me  to  con- 
clude, very  clearly,  that  the  8th  section  re- 
lates only  to  negroes  and  not  to  the  lands ; 
and  that  if  the  female  appellant  took  a  fee 
in  the  lands  in  question,  it  was  merely  un- 
der the  third  clause,  or  at  least  without 
deriving  any  aid  from  the  8th. 

If  the  8th  clause  be  rejected,  it  is  entirely 
immaterial  in  the  case  before  us,  whether 
the  deceased  daughter  took  a  fee  or  not ; 
and  therefore  I  shall  not  go  into  that  ques- 
tion. If  she  took  a  fee,  the  lessor  of  the 
plaintiff  is  entitled,  as  he  is  agreed  to  be 
**the  heir  at  law  to  his  two  sisters  Susanna 
and  Sally;"  and,  on  that  ground,  is  also 
entitled  to  recover.     On    this   point   it   is 


(a)  1  Call.  7. 


said  by  Mr.  Botts,  that  we  are  not  to  pre- 
sume that  James  Marye  the  son  (who  is 
dead)  left  issue,  or  a  will;  that,  if  not, 
Mrs.  Weir  is  his  heir,  and  that  it  would  be 
improper  and  absurd  to  take  the  land  from 
her,  in  order  to  give  it  to  her,  without 
stopping  to  inquire  whether,  in  that  case, 
she  would  be  his  sole  heir,  or  only  in  com- 
mon with  the  remaining  sisters  of  the  half 
blood,  who  would  also,  probably,  be  entitled 
to  part ;  the  answer  is,  on  the  authority  of 
Kinney  v.  Beverley,  1  H,  &  M.  531,  that 
the  judgment  is  to  be  rendered  in  the  same 
manner  as  if  the  lessor  had  not  died ;  and 
that  the  inconvenience  of  the  sheriff's  not 
knowing  to  whom  to  give  possession  does 
not  alter  the  case  as  he  always  acts  under 
the  control  of  the  court. 

With    respect  to    the  objection,  that  the 

case    does    not    find    either    Slaughter    or 

Stevenson  to  have  been  in  possession 

466  *of    the    premises,  and    that    finding 
Mooberry  to  have  been   in  possession 

of  part  only,  leaving  Weir  in  possession  of 
the  balance,  judgment  ought  not  to  have 
been  rendered  against  Mooberry  therefor; 
there  is  nothing  in  it.  The  defendants 
confessed  lease,  entry  and  ouster  for  the 
whole  premises ;  and  the  case  finds  a  lease, 
entry  and  ouster  for  the  whole.  If  there 
had  been  nothing  else  in  the  case,  it  is 
presumed  that  the  finding  would  have  been 
sufficient  to  justify  a  recovery.  This  ouster 
by  the  defendants,  and  their  consequent 
possession,  would  be  construed  to  be  con- 
tinued, unless  the  contrary  were  shown, 
upon  the  authority  of  Birch  v.  Alexander, 
1  Wash.  37.  In  the  case  before  us,  that 
possession  is  not  shown  to  have  been  dis- 
turbed or  interrupted,  even  as  to  a  part  of 
the  premises.  It  is  true,  it  is  agreed,  in 
another  part  of  the  case,  that  Weir  leased 
a  part  of  the  premises  to  Mooberry ;  but  it 
is  not  found  that  he  entered  thereupon. 
He  therefore  got  no  possession  under  this 
finding ;  and  the  case  stands  Hpon  the  pos- 
session agreed  to  be  in  all  the  defendants 
under  the  general  finding  of  lease,  entry 
and  ouster  as  to  the  whole  premises.  Upon 
the  whole,  I  am  for  affirming  the  judgment. 
jrjDGEJ  FLEMING,  There  are  certain 
well  established  general  rules  respecting 
the  construction  of  wills,  though  it  is 
sometimes  difficult  to  apply  them  to  par- 
ticular cases ;  as  the  phraseologies  of  wills 
are  almost  as  variant  as  the  tempers  and 
understandings  of  the  testators.  One  lead- 
ing principle  in  construing  wills  of  doubt- 
ful meaning  is,  to  take  and  consider  the 
whole  together,  and  thereby,  if  possible,  to 
discover  the  intention  of  the  testator;  and, 
when  discovered,  it  is  to  govern,  unless 
repugnant  to  some  settled  rule  of  law,  and 
even  there,  perhaps,  in  particular  cases, 
if  the  intention  appears  strong  and  clear ; 
otherwise,  the  rule  of  law  must  prevail ; 
and  it  has  been  often  remarked,  as  well  by 
the  judges  in  England  as  in  this  court,  that 
adjudged  cases  are    more    frequently 

467  introduced     to    obscure    *and      con- 
found,   than    to    elucidate   questions 

of  this  kind,  and  tend  rather  to  frustrate 
and  defeat,  than  to  explain  and  support,  the 
intention  of  the  testator. 

In  the   case    before   us,  there    being   no 
words   of  limitation   or  inheritance  i- 
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devises  to  the  daughters ;  and  uo  expres- 
sion, throughout  the  will,  manifesting  or 
inducing  a  belief  that  he  intended  them  a 
fee,  it  seems  to  me  that  they  took  an  estate 
for  4if e  only.  The  appellant's  counsel,  how- 
ever, contended  that,  as  the  testator,  in  the 
iirst  clause  of  his  will,  directed  that  all  his 
just  debts,  and  funeral  charges,  should  be 
first  paid ;  his  whole  estate,  both  real  and 
personal,  was  charged  with  the  payment  of 
his  debts;  and,  therefore,  the  daughters 
took  a  fee  in  the  lands  devised  to  them. 
But  I  take  the  rule  to  be,  that,  where  the 
debts  of  the  testator  are  charged  upon  a 
particular  devisee,  or  where  the  whole  es- 
tate is  expressly  so  charged,  in  either  case, 
perhaps,  a  fee  passes  without  words  of  lim- 
itation, or  inheritance;  the  reason  of  which 
is  obvious,  (being  laid  down  in  all  the  books 
on  the  subject,)  and  need  not  be  here  re- 
peated. In  the  present  case,  the  testator 
appropriated  other  ample  funds  for  the  pay- 
ment of  his  debts  in  exclusion  of  the  lands 
devised  to  his  daughters,  and  therefore  the 
rule  cannot  apply  to  them. 

But  admitting  they  took  a  fee  in  those 
lands,  it  seems  that,  upon  the  deaths  of 
Susanna  and  Sally  Marye,  intestate, 
and  without  issue,  the  lands  devised  to 
them  respectively  descended  to  James 
Marye,  their  brother  and  heir  at  law; 
as  it  appears  clearly  to  me  that  the 
eighth  clause  of  the  will,  directing  that 
'4n  case  of  either  of  his  daughters'  deaths 
before  they  marry,  that  then  their  parts  to 
be  equally  divided  among  the  surviving 
sisters,"  (immediately  following  the  four 
preceding  clauses,  in  which  slaves  only  are 
mentioned,)  must  be  confined  to  the  slaves; 
and  cannot,  by  fair  construction,  have  ref- 
erence to  the  third  clause  of  the  will,  in 
which  the  lands  are  devised  to  the  daugh- 
ters; and  this  idea  seems  strengthened  by 
the  next  succeeding  clause  in  the  will, 
468  wherein  he  *uses  the  same  expression. 
After  giving  to  his  son  James  all  the 
rest,  or  remainder  of  his  negroes,  he  adds, 
**and  in  case  of  his  death,  then  his  part  to 
be  equally  divided  among  his  sisters." 
His  part  of  what?  of  the  negroes  just  men- 
tioned in  the  preceding  part  of  the  clause. 
But,  by  construing  it  to  have  reference  to 
the  land,  it  would  disinherit,  in  favor  of 
the  daughters,  any  issue  his  son  James 
might  leave  behind  him  at  the  time  of  his 
death;  which  never  could  have  been  the 
intention  of  the  testator. 

With  respect  to  the  suggested  irregular- 
ity of  the  proceedings  in  the  cause,  a  satis- 
factory explanation  has  been  already  given 
by  a  judge  who  preceded  me,  and  need  not 
be  repeated :  and  I  shall  only  add  my  con- 
currence that  the  judgment  be  affirmed. 

Unanimous  affirmance. 


Trueheart  v.  Price. 

Saturday.  October  Btb.  1811. 

I.  Sale  of  Land— Verbal  AssaranceA— Equitable  En- 
forcement.—If  me  vendor  of  land,  in  a  town, 
assure  tbe  vendee,  (though  not  In  writlnfir,)  that  a 
piece  of  irroand,  adjoining  thereto,  is  always  to 
be  kept  open  as  an  alley:  by  which  assurance  the 
vendee  is  induced  to  make  the  purchase,  or  to 
ffive  a  hisrher  price  for  the  property,  a  court  of 
equity  will  perpetually  enjoin  the  vendor  from 
shuttinff  up  such  alley. 


a.  Same  —  Same  —  Evidence  —  Wltae— ej  --  Voadac.— 

Quaere,  in  such  case,  whether  the  vendee,  who 
has  afterwards  conveyed  the  premises  (with  their 
appurtenances,  but  without  warranty)  to  a  third 
person,  be  a  competent  witness  to  prove  that  such 
verbal  assurance  was  given  to  himself  by  the 
original  vendor? 

This  was  a  controversy  about  a  right  of 
way,  upon  an  application  by  William  Price, 
(purchaser  of  a  tenement  in  the  city  of 
Richmond,  which  William  Duval  had 
bought  of  Daniel  Trueheart, )  to  the  late 
high  court  of  chancery,  for  an  injunction 
to  prohibit  Trueheart  from  stopping  up  a 
twelve  feet  alley  adjoining  said  tenement. 

The  written  agreement  between  Duval 
and  Trueheart,  dated  July  29,  1789,  was, 
that  the  latter  sold  to  the  former  '*a  piece 
of  ground  extending  on  the  north  side  of 
the  main  street  of  Richmond,  beginning- 
twelve  feet  below  Mr.  Gait's  store,  and 
running  westwardly,  and  bounded  by  tbe 
main  street  forty-four  feet,    running 

469  back  *as  far  as  Mr.  Gait's  pales  next 
the  warehouse. "     *  *  It  was  also  agreed 

that  the  lower  wall  intended  to  be  built  on 
the  above  ground  should  be  in  common  for 
the  mutual  benefit  of  both ;  the  said  Trtie- 
heart  allowing  nine  inches  of  ground ;  the 
said  Duval  to  be  at  all  the  other  expense." 

The  deed  from  Trueheart  and  wife  to 
Duval,  (which  bears  date  the  25th  of  De- 
cember, 1794,  and  was  not  executed  until 
after  the  latter  had  built  a  brick  house  on 
the  ground,)  said  nothing  about  the  twelve 
feet,  but  conveyed  *'a  lot  or  piece  of 
ground,  with  Its  appurtenances,  lying  on 
the  main  street  in  the  city  of  Richmond,  it 
being  a  part  of  the  tenement  called  or 
known  by  the  name  of  Buchanan's,  fortj- 
four  feet  in  front,  and  running  back  ninety- 
six  feet,  preserving  the  breadth  of  forty-foar 
feet  all  the  way."  A  memorandum  was 
subjoined,  **that  Trueheart  should  have  the 
liberty,  without  cost  or  hindrance,  of  join- 
ing walls  to  the  house  which  Duval  had 
built  on  the  above  conveyed  lot;  it  being* 
part  of  the  original  contract." 

The  bill  charged  that,  at  the  time  when 
the  agreement  was  made,  the  said  True- 
heart  owned  the  ground,  on  the  main  street, 
immediately  above  and  below  the  tenement 
in  question,  but  had  leased  the  tenement 
held  by  William  Gait,  and  called  Galt.'s 
store,  for  a  term  of  years ;  that  the  interval 
of  twelve  feet,  between  Gait's  store  and 
the  upper  line  of  the  ground  agreed  to  be 
sold  to  Duval,  was  understood  by  Duval  to 
have  been  some  time  before  laid  off  by  the 
said  Trueheart,  and  established  as  a  lane 
to  be  in  common  between  the  two  tene- 
ments ;  that  Trueheart  had  agrreed  with  the 
said  Gait  that,  during  the  continuance  of 
his  term,  the  said  vacant  space  of  twelve 
feet  should  be  used  by  him  as  a  lane;  **and 
the  said  Trueheart,  at  the  time  of  the  said 
agreement,  actually  informed  the  said 
Duval  that  he  had  laid  off  the  said  space 
of  twelve  feet  in  breadth  for  a  lane,  to  be 
always  kept  open  as  it  then  was." 

470  *The  answer  admitted  that,  during* 
Gait's  lease  the  twelve  feet  alley  waa 

to  be  kept  open,  but  positively  denied  the 
last-mentioned  allegation  ;  insisting  that  if 
such  a  stipulation  had  existed,  it  would 
have  been  inserted  in  the  written  agree- 
ment. 
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The  bill  stated  farther,  that  the  brick 
honae,  erected  by  Duval,  extended  the  whole 
leng^th  of  forty-f onr  feet  on  the  main  street, 
with  a  separate  baclc  building  for  a  kitchen 
and  other  offices,  and  a  communication 
from  the  said  offices  to  the  said  lane;  there 
being  no  other  way  from  the  offices  to  the 
street,  except  through  the  apartment  of  the 
mansion-house,  which,  in  general,  would 
be  inconvenient,  and  in  some  instances 
impossible  to  be  used ;  that  the  said  True- 
heart  knew  that  the  said  Duval  intended 
to  build  his  house  in  this  way,  and 
frequently  saw  it  while  building;  that, 
during  this  period,  he  never  set  up  any 
claim  to  a  separate  property  in  the  lane,  or 
made  any  objection  to  the  said  Duval's 
having^  a  way  through  it ;  and  he  must  have 
known  that  the  said  Duval  would  not  have 
built  in  the  manner  he  did,  but  in  full  con- 
fidence that  the  said  lane  was  always  to  be 
kept  open.  The  truth  of  these  allegations 
was,  in  a  great  measure,  supported  by  tes- 
timony. 

The  deposition  of  William  Duval  was 
taken,  and  proved  the  parol  agreement  of 
Trneheart  that  the  alley  in  question  should 
be  always  kept  open :  but  this  deposition 
was  objected  to  by  the  defendant  on  the 
ground  of  his  being  an  interested  wit- 
ness. (1) 

It  was  proved,  however,  by  the  deposition 
of  Isham  Bethel,  a  subscribing  witness  to 
the  original  agreement,  that,  when  he  was 
called  upon  to  attest  it,  *4he  said 
471  *Truehcart  and  Duval  were  in  con- 
versation, respecting  the  ground  and 
its  aituacion,  which  the  said  Duval  had 
bought  of  the  said  Trneheart ;  .that  he,  the 
said  Trneheart,  observed  t«  said  Duval,  the 
alley,  running  from  the  main  street  to 
Byrd's  warehouse,  between  William  Gait's 
store  and  said  Duval's  ground  which  be 
had  bought  of  said  Trneheart,  was  to  be 
kept  open ;  and  that  he,  the  said  Trneheart, 
did  not  in  any  manner  intimate  to  said 
Daval  that  the  said  alley  was  ever  to  be 
shut  up,  but  gave  said  Duval  every  reason 
to  believe  the  said  alley  was  always  to  be 
kept  open."  Duval,  in  his  deposition,  said 
that  the  written  agreement  was  drawn  by 
Trneheart ;  and  that  he  signed  it,  without 
a  clause  expressing  the  stipulation  that  the 
alley  should  be  kept  open,  because  True- 
heart  assured  him  that  he  was  bound  al- 
ready to  leave  the  alley,  between  Gait's 
and  the  deponent's  ground,  twelve  feet 
wide. 

f^rom  other  depositions  it  appeared  that 
the  house  occupied  by  William  Gait,  which 
was  built  by  the  defendant's  direction, 
probably  cost  upwards  of  7001. ;  that  it  was 
not  probable  that  the  defendant,  when  he 
had  it  built,  could  have  intended  removing 
it  from  its  present  situation,  not  only  con- 
sidering its  size  and  cost,  but  the  particu- 
lar manner  in  which  it  was  built,  having 
two  doors  and  two  windows  on  the  side  next 


(I)  Note.  The  deed  from  Daval  to  Price  did  not 
mention  the  alley  In  question,  but  conveyed  and 
warranted  to  Price  and  his  heirs,  "the  upper  tene- 
ment and  lot.  beinff  a  moiety  of  the  said  Duval's 
purchase  from  Daniel  Truehart  by  deed  now  of 
record."  Ac.  to  have  and  to  hold  "the  said  lot  or 
parcel  of  land  with  the  appurtenances."  Duval 
averred,  as  he  never  warranted  the  alley,  that  he 
had  no  interest  in  the  dispute.— Note  in  Original 
Edition. 


the  alley ;  that  the  warehouse  called  Byrd'a 
was  the  property  of  the  defendant;  that  the 
alley  in  question  was  more  generally  used 
by  foot  passengers  to  the  said  warehouse 
than  the  street,  and  much  the  dryest  and 
best  way. 

The  cause  came  on  to  be  heard  the  7th  of 
October,  1806,  by  Chancellor  Taylor,  who, 
(** being  of  opinion  that  William  Duval  pur- 
chased the  ground  in  the  proceedings  men- 
tioned, under  an  express  declaration  by  the 
defendant,  that  an  alley  twelve  feet  wide 
was  established,  and  to  be  always  kept  open, 
between  the  tenement  of  William  Gait  and 
the  ground  purchased  by  the  said  William 
Duval  of   the   defendant,)    adjudged 

472  and  decreed,  *that  the  defendant    be 
perpetually  enjoined  from  obstructing 

the  way  between  the  tenement  occupied  by 
the  said  Gait  and  that  of  the  plaintiff;" 
and  that  the  alley,  as  laid  down  in  a  sur- 
vey among  the  proceedings,  be  established. 

From  this  decree  the  defendant  appealed. 

Call,  for  the  appellant.  There  was  no 
agreement  between  Duval  and  Trneheart 
that  the  alley  should  be  kept  open.  There 
was  no  stipulation  to  that  effect  in  the 
written  agreement.  On  the  contrary,  there 
is  a  stipulation  that  Trneheart  might  join 
his  houses  to  the  walls  of  Duval's  house. 
Is  not  this  conclusive  that  Duval  was  to  be 
excluded  from  the  use  of  the  lane? 

In  opposition  to  this,  parol  evidence  is 
offered  1  to  prove  a  title  in  Duval  to  part  of 
Trueheart's  land!(a) 

Duval's  own  testimony,  if  admissible, 
(though  I  contend  it  is  wholly  inadmissi- 
ble, )  operates  in  our  favour.  It  shows  that 
the  very  point  about  the  alley  was  contro- 
verted at  the  time;  yet  he  took  a  verba] 
promise,  and  accepted  the  deed  from  the 
man  who  refused  to  commit  that  promise  to 
writing  1  The  story  is  so  strange  and  im- 
probable, that  Mr.  Duval  must  be  mistaken 
in  his  recollection. 

But  his  evidence  is  not  admissible.  His 
deed  to  Price  conveys  the  tenement,  with 
its  appurtenances,  with  warranty.  He  is, 
of  course,  interested ;  for  the  privilege  of 
this  alley  is  one  of  the  appurtenances.  It 
IS  a  very  dangerous  precedent  to  admit  a 
vendor  to  be  a  witness.  If  he  did  not  con- 
vey the  alley  by  his  deed.  Price  has  no  title 
to  it ;  if  he  did,  he  is  an  interested  witness. 

Williams,  for  the  appellee.  The  agree- 
ment itself  shows  that  the  parties  had  it 
not  in  contemplation  that  Trneheart  should 
join  his  wall  to  Duval's  house  on  the  upper 
part.  It  follows,  that  neither  of  them  had 
it  in  contemplation  that  Trneheart  should 
build  on  these  twelve  feet  of  ground.  We 
do   not   contend    that   Duval  was   to 

473  have  *the  property   in   the  ground  of 
the  alley;  bttt  that  it  was   always    to 

be  kept  open.  To  prove  this,  there  is 
enough  in  the  written  agreement  itself.  If 
the  word  * 'appurtenances, "  in  the  deed 
from  Duval  to  Price,  would  convey  the 
alley,  surely  that  word  must  have  the  same 
effect  in  the  deed  from  Trneheart  to  Duval. 
Whether  we  resort  to  Duval's  testimony^ 
or  not,  is  unimportant:  but  he  is  not  an 
interested  witness:  he  warrants  only  the 
quantity  of  ground  which  he    had    bought. 


(a)  Vance  v.  Walker.  3  H.  &  BC    288.    Walker's 
Ex'r  V.  Alcklln.  ante;  Meres  v.  Ansel.  8  Wlls.  27&. 
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1  a  f^ood  witness  to  prove  that  these 
s  feet  were  always  to  be  a  public 
^ay.  I  suppose  it  unquestionable  that 
3or,  not  warranting  a  title,  is  a  com- 
t  witness :  the  objection  goes  only  to 
edibility,  not  the  competency. 

cases  cited  by  Mr.  Call  do  not  apply, 
arol  evidence  does  not  go  to  vary  the 
n  agreement,  but  to  fortify  its  obvi- 
eaning. 

kham,  on  the  same  side.  Mr.  Call 
ot  paid  that  attention  to  fact  which 
aerally  pays  to  law. 

attempt  is  only  to  prove  a  representa- 
made  at  the  time  of  the  contract,  re- 
^  to  the  situation  of  the  property. 
.  did  not  buy  the  alley,  but  only  the 
rty  adjoining.  He  had  every  reason, 
h,  to  believe  that  the  alley  was  to  be 
>pen :  if  not,  it  was  a  deception  to  his 
r.  He  had  only  a  right  to  use  the 
in  common  with  every  body  else, 
'rneheart  had  contemplated  building 
3  upper  side  of  the  lot,  would  he  not 
itipulated  for  a  right  to  join  walls  to 
)per  side,  in  the  same  manner  as  he 
ated  with  respect  to  the  lower? 
t  stipulation  as  to  the  lower  side,  and 
>sence  of  any  stipulation  as  to  the  up- 
where  the  lane  was, )  shows  the  clear 
standing  of  the  parties  that  the  lane 
ot  to  be  shut  up.  Would  any  man  re- 
twelve  feet  of  ground  for  the  purpose 
ilding  a  house?  Common  sense  repels 
the  supposition. 

*Mr.  Call  contends  that  the  word 
** walls,*'  being  in  the  plural  number, 
:s  to  both  sides  of  the  lot.  But  surely 
vord  is  satisfied  by  joining  the  wall 
iieheart's  house,  intended  to  be  built, 
e  wall  of  Duval* s  house,  though  on 
de  only;  for    this,    in    common    par- 

and  very  properly,  is  called  '/joining 
**  As  to  this  point,  too,  the  deed  re- 
to  the  * 'original  contract,"  which 
;  that  the  parties  did  not  intend  to  go 
d  that.  In  all  such  cases,  the  deed  is 
)lled  by  the  articles. 

only  object  of  Trueheart  is  to  levy 
butions  upon  Price ;  not  to  build ;  but 
It  up  the  lane  by  a  fence.  This  is 
It  from  all  the  circumstances  appear- 
1  evidence. 

ol  evidence  is  always  admissible  to 
representations  made  about  the  state 

property.  The  representation  here 
:hat  the  ground  was  adjoining  a  lane; 

circumstance  added  to  the  value  of 
operty.  If  Trueheart  had  not  been 
:ndor,  but  a  third  person,  who  mis- 
lented  the  situation  of  the  ground, 
^es    would    have    been   recoverable  of 

As  he  is  the  vendor,  we  have  a   bet- 
medy,  viz.  to  compel   him    to    permit 
enjoy  the  use  of  the  lane, 
statute    of    frauds   does    not   apply 

there  is  part  performance :  or  where 
larty,  by  fraud,  prevents  the  other 
tiaving  a  circumstance  Inserted  in  the 
ig.(a) 

3  is  what  is  called  in  equity  construct- 
aud. 

mis  case  Duval  was  prevented  by 
eart*s  fraud  from  having  the  reserva- 


Bac.  Abr.  117.  1  Fonb.  173,  c  3.  s.  B;  SBro.  Cb. 
).  Whitchurcb  v.  Bevls. 


tion  concerning  the  alley  inserted.  He 
had  a  right  to  confide  in  his  words  when 
he  assured  him  he  was  already  bound  to 
keep  it  open.  In  this  respect,  his  testi- 
mony is  corroborated  by  Bethell's.  But 
he  clearly  is  a  competent  witness,  (b) 
Neither,  indeed,  is  he  at  all  interested;  for 
the  word  **  appurtenances"  conveys  only 
such  peculiar  privileges  as  are  annexed  to 
the  property ;  not  a  general  privilege 

475  which    all   the   citizens  *of  the  com- 
monwealth   have   a   right   to  enjoy; 

such  as  a  public  highway.  Our  applica- 
tion to  the  court  of  equity  is  merely  to  stop 
a  public  nuisance.  No  action  could  be 
framed  so  as  to  make  Duval  responsible  to 
Price. 

Hay,  in  reply,  relied  on  the  case  of 
Moon  V.  Campbell,  1  Munf.  600,  as  conclu- 
sive to  show  that  Duval,  being  the  vendor 
of  the  land,  could  not  be  examined  as  a 
witness  to  support  the  title  conveyed  by 
himself. 

It  is  said,  however,  that  if  his  testimony 
be  left  out,  there  is  still  one  witness,  aided 
by  circumstances. 

But  Bethell's  deposition  does  not  com- 
pletely support  the  bill.  It  proves  merely 
a  reference  to  a  known  fa<it,  the  existence 
of  an  alley,  which  was  to  be  kept  open ; 
but  does  not  ascertain  how  long.  The 
agreement  which  he  attested  was  in  July, 
1789.  At  that  time  the  alley  was  to  be  kept 
open  (under  Gait's  contract)  until  the  1st 
of  October,  1797;  that  is,  more  than  eight 
years.  Trueheart,  therefore,  might  well 
have  said  that  it  was  to  be  kept  open ;  mean- 
ing during  the  lease  to  Gait;  but  not  for 
ever.  The  stipulation  for  the  privilege  of 
joining  to  the  lower  wall,  was  inserted,  ob- 
viously, because  he  wanted  to  build  immedi- 
ately at  that  place ;  but  he  conceived  it  not 
important  to  stipulate  for  the  privilege  of 
joining  to  the  upper  wall,  because  he  could 
not  avail  himself  of  that  for  eight  years  to 
come.  There  was  another  reason  for  omit- 
ting the  last-mentioned  stipulation.  Galt*a 
house  had  not  long  been  built.  The  twelve 
feet  alley  could  not  be  built  upon,  unless 
that  house  was  taken  down.  Trueheart 
could  hardly  calculate  on  such  an  increase 
of  the  value  of  property,  as  to  make  him 
suppose  it  his  interest  to  take  down  that 
house,  and  build  a  new  one.  But  in  De- 
cember, 1794,  the  case  was  altered.  In  two 
years  and  nine  months  Gait's  interest 
would  expire. .  New  and  valuable  building's 
were  daily  erected.  Trueheart  might  well 
calculate,  then,  that  the  privilege  of 

476  joining  '^to  the  upper  wall  would  be 
important.  The  memorandum  an- 
nexed to  the  deed  was  therefore  worded 
so  as  to  give  him  the  privilege  of  ''join- 
ing walls,*'  plainly  meaning  to  join  his 
buildings  to  both  the  upper  and  lower 
walls  of  Duval's  house.  Why  was  this 
new  agreement  made  if  it  was  not  intended 
to  vary  the  old  one? 

The  circumstance,  that  Duval  built  his 
house  without  leaving  an  alley,  is  much 
relied  upon.  But  this  was  an  act  of  Duval, 
which  cannot  affect  Trueheart.  Besides, 
houses  are  often  built  in  this  city  with  no 
passage  to  the  back  yard,  but   through  the 


(b)  Bent  ▼.  Baker,  8  T.  R.  27;  Barlnff  v.  Reeder, 
H.  A  M.  166. 


534 


t2MUNF. 


ROYAI,!,  V,  EpPBS,  ADM'S. 


477-479 


cellar.  He  might  have  built  in  that  man- 
ner, knowing  that  the  alley  would  be  open 
for  eight  years,  and  supposing  it  would  re- 
main so  afterwards,  unless  Trueheart 
should  pull  down  Gait's  house  for  the  pur- 
pose of  building  a  larger  one.  The  com- 
mnnicdtion,  too,  by  the  alley  was  not  so 
very  important;  since  Duval  built  stores, 
and  not  dwelling-houses.  But  does  the 
mode  of  his  building  show  that  he  had  the 
idea  of  a  permanent  alley?  Is  it  proved 
that  his  house  has  a  door  into  the  alley? 
or  even  a  window?  Of  this  there  is  no 
proof ;  neither  is  it  the  fact. 

Bethell's  deposition  is,  therefore,  not 
supported  by  any  circumstance ;  while  those 
to  contradict  it  are  numerous  and  conclu- 
sive. Particularly,  if  it  was  distinctly  un- 
derstood that  the  alley  was  to  be  always 
kept  open ;  why  not  say  so  in  the  agree- 
ment or  the  dfsed?  If  the  fact  was  so, 
Trueheart  had  no  motive  for  excluding  it ; 
and  Duval  had  a  strong  motive  to  insist 
upon  its  being  inserted;  to  prevent  dis- 
putes. Yet  he  says,  himself,  that  True- 
heart  refused  to  si^n  the  agreement  first 
written,  which  contained  a  stipulation  that 
the  alley  should  be  kept  open  1  He  says, 
too,  the  existence  of  the  alley  enhanced 
the  value  of  the  ground  ten  dollars  per  foot ; 
yet  he  suffered  its  continuance  to  depend 
on  chance,  and  signed  the  agreement, 
without  any  provision  binding  Trueheart  to 
leave  it  open. 

But  if  the  fact  were  proved,  the 
477  evidence  (however  ^satisfactory) 
must  be  rejected ;  for  a  writing  was 
necessary,  under  the  statute  of  frauds: 
and,  even  at  common  law,  parol  tes- 
timony is  not  admissible  to  prove  the 
contract  to  be  different  from  what  it 
appears  to  be  in  the  writing. (a)  An 
attempt  is  made  to  repel  both  of 
these  objections,  by  saying  there  was 
no  contract  that  the  alley  should  be  kept 
open ;  but  a  mere  representation :  which, 
of  course,  is  not  equivalent  to  a  contract. 
This  is,  truly,  an  ingenious  device ;  accord- 
ing to  which  the  statute  will  operate  on  an 
actual,  formal  contract,  but  not  on  a  repre- 
sentation. But  the  plaintiff's  bill  charges 
a  contract ;  his  own  witness  says  there  was 
an  express  promise ;  and,  if  there  was  not, 
upon  what  ground  can  he  claim  that  the 
alley  should  be  kept  open?  Trueheart  is 
the  exclusive  proprietor  of  the  ground; 
and  if  he  did  not  bind  himself  by  a  con- 
tract to  part  with  it,  he  cannot  be  com- 
pelled to  do  so. 

Mr.  Wickham,  in  the  next  place,  (rather 
inconsistently,)  contends  there  was  an 
agreement,  and  that,  in  consequence  of  a 
fraud  committed  by  Trueheart,  it  was  not 
inserted  in  the  writing.  But  of  this  pre- 
tended fraud  there  is  no  proof;  and  cir- 
cumstances show  that,  when  the  writing 
was  signed,  Duval  relinquished  his  claim  to 
the  alley,  by  consenting  to  the  omission  of 
the  stipulation  which  had  been  inserted  in 
the  writing  first  prepared,  and  disapproved 
by  Trueheart.  The  actual  agreement,  and 
nothing  else,  was  reduced  to  writing. 

Friday,  October  11.  The  president  de- 
livered the  opinion  of  the  court,  that  the 
decree  be  afifinned. 


(a)  8  H.  &  M.  988,  Vance  ▼.  Walker. 


478        *3hanks  &  M'Rae  v.  Fenwick. 

Tuesday,  November  26th,  1811. 

I.  Appellate  Practice— Reversal  of  Judgment— Refusal 
of  Lower  Court  to  5lga  Exceptions.— The  court  of 
appeals  will  notreverse  a  Judrment,  on  the  rround 
that  the  court  below  refused  to  siffn  and  seal  a 
bill  of  exceptions  to  iu  opinion  overruling  a  motion 
for  a  new  trial:  if  the  weight  of  evidence  exhib- 
ited supports  the  verdict. 

a.  Evidence -Contradictory.*— In  trials  at  law,  where 
the  evidence  exhibited  is  leflrally  admissible,  but 
contradictory,  it  is  most  proper  to  be  left  to  the 
consideration  of  the  jury. 

3.  Court  of  Appeals— Jurisdiction.— Quaere,  has  the 
court  of  appeals  the  power  of  coercing  the  judge 
of  an  Inferior  court  to  seal  and  allow  a  bill  of  ex- 
ceptions, regularly  tendered,  and  containing  the 
whole  truth  of  the  case? 

In  an  action  of  covenant,  in  the  district 
court  holden  at  Richmond,  the  jury  found  a 
verdict  for  the  plaintiff  for  15171.  lis.  7d. 
damages;  whereupon  the  defendants  im- 
mediately after  the  said  verdict  was  ren- 
dered, moved  the  court  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary 
to  the  evidence  and  the  law  of  the  case : 
but  the  court  overruled  the  motion,  and  re- 
fused the  new  trial.  The  defendants  then 
tendered  a  bill  of  exceptions  to  the  court's 
opinion,  (setting  forth,  as  they  alleged,  all 
the  evidence  in  the  cause,)  *' which  the 
court  refused  to  sign,  because  the  wit- 
nesses had  left  the  court,  and  the  testimony 
not  being  accurately  stated,  nor  taken  down 
at  the  trial,  when  the  full  examination  on 
both  sides  was  had,  they  therefore  thought 
it  improper  to  certify  the  same." 

Judgment  according  to  the  verdict; 
whereupon  the  defendants  appealed.  After 
argument  by  Hay,  Call  and  Wickham,  for 
the  appellants,  and  Williams,  for  the  ap- 
pellee, the  following  opinion  of  this  court 
was  pronounced  by  the  president,  Satur- 
day, November  30th. 

The  court  (not  deciding  on  its  power  to 
coerce  the  judge  of  an  inferior  court  to 
seal  and  allow  a  bill  of  exceptions  regularly 
tendered,  and  containing  the  whole  truth 
of  the  case,  and  admitting,  but  not  decid- 
ing, that  the  bill  of  exceptions  in  this  case 
ought  to  have  been  sealed  and  allowed  by 
the  judge  of  the  district  court,  and  is  now 
part  of  the  record)  is  of  opinion  that  the 
weight  of  evidence,  exhibited  in  the  said 
bill  of  exceptions,  supports  the  verdict ; 
and  that  the  said  evidence,  being  contra- 
dictory, was  most  proper  for  the  consider- 
ation of  the  jury.  The  judgment  of  the 
district  court  is  therefore  afSrmed. 


479      *John  Royall  v.    Richard  Eppes,   Ad- 
ministrator of  Lucy  Royall.f 

Argued  March  87th.  28th  and  29th,  1811. 

I.  Wills— Executory  Devlset-What  Constitutes-Cese 

at  Bar.— In  a  will,  dated  in  1788,  and  recorded  in 
1784,  the  following  clause  occurred :  "It  is  my  will 
and  desire,  that  in  case  my  son  John  should  die 
without  heir  of  his  body  lawfully  begotten,  that 
then,  and  in  that  case.  I  give  to  my  wife  Lucy,  and 
to  her  heirs  for  ever,  all  the  negroes  which  I  had 
by  her."  This  was  determined  to  be  a  good  exec- 
utory   devise   in  favour  of    Lucy:   not   on    the 


•The  principal  case  was  cited  in  Taliaferro  ▼. 
Franklin.  1  Gratt  840. 

Bills  of  Exception.- See  monographic  note  on.  "Bills 
of  Exception"  appended  to  Stoneman  v.  Ck)m.,  96 
Qratt  887. 

tFor  sequel  of  principal  case,  see  Royall  v.  Royall, 
5  Munf .  83. 

twills— Executory  Devises.— See  principal  case 
cited  in  Griffith  v.  Thomson,  1  Leigh  885. 
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gronnd  tbat  the  word  "tben"  was  used:  or  tbe 
word  "belr,"  In  the  sinralar  number:  but  be- 
cause tbe  bequest  was  of  tbe  nesroes  which  the 
testator  had  by  her:  (sayins*  nothing  of  their 
issue:)  and  this  was  considered  as  evincinff  that 
he  did  not  intend  a  return  of  them,  or  their  pos- 
terity, to  his  wife,  at  any  remote  period  of  time. 

a.  Same— 5ame  — Same— Same.— And  though  Lucy 
died  in  the  lifetime  of  John,  who  was  her  only  son 
and  heir,  her  continflrent  interest  did  not  thereby 
accrue  to  him.  but  to  her  administrator:  so  that 
the  latter  became  entitled  to  recover  the  slaves 
upon  John's  dyinff  without  issue  living  at  the 
time  of  his  death. 

a.  Administrator  —  Appointment  and  Qualification- 
Effect.— It  seems,  that  an  administrator,  appointed 
and  qualified  by  a  court  of  competent  authority, 
is  the  lawful  representative  of  the  personal 
estate:  (until  his  appointment  be  rescinded:) 
notwithstandinflf  another  had  the  better  riffht  to 
be  the  administrator. 

4.  Caae  Airreed.S— By  a  case  agreed,  the  parties  may 
rest  the  decision  of  the  cause  upon  certain  speci- 
fied points  of  law.  to  the  exclusion  of  all  extra- 
neous facts,  or  circumstances. 

5.  Same— AjMimptlons  by  Coart.— If  the  plaintiff  and 
defendant  claim  under  the  same  executory  be- 
quest: and  a  case  be  agreed,  submittins*  the  rigrht, 
to  be  adjudgred,  according  to  the  legral  construc- 
tion of  the  will,  without  sayinff  any  thiuff  about 
the  executor's  assent  to  the  legacy,  the  court  will 
assume  that,  as  a  fact,  between  the  present  par- 
ties. 

6.  Bxecator- Detlnoo  affalnstf—Perflomiity  In  Which 
Testator  Had  Intercat  for  Life.— An  executor,  or  ad- 
ministrator, holding  slaves  in  which  his  testator 
or  intestate  had  only  an  esute  for  life,  termin- 
able upon  his  dyiuff  without  issue  living  at  the 
time  of  his  death,  (which  event  actually  took 
place.)  may  be  charsred,  in  detinue,  personally, 
and  not  as  executor,  or  administrator. 

7.  Detlnae—Dedaratlon— Judgment— It  seems,  that, 
if  a  declaration  in  detinue  demand  a  nerro  woman, 
by  name,  and  her  three  children,  without  men- 
tioning their  names,  and  a  case  be  agreed,  sub- 
mitting that,  if  the  law  be  for  the  plaintiff  upon 
certain  other  points.  Judgment  may  be  entered  in 
his  favour,  "for  the  slaves  in  the  declaration 
mentioned:'*  the  court  may  insert  the  names  of 
the  negro  children  in  the  Judgmeiit 

In  the  last  will  and  testament  of  Joseph 
Rojall,  dated  April  13,  1783,  and  admitted 
to  record  in  September,  1784,  the  testator 
bequeathed  to  Lucy  his  wife,  one  half  of 
all  his  negroes,  for  and  daring^  the  term  of 
her  natural  life.  He  also  gave  her  a  third 
part  of  all  his  stock  and  other  personal  es- 
tate, and  directed  that  she  should  keep  pos- 
session of  his  houses  during  her  widowhood, 
and  also  have  the  use  of  one  third  of  his 
land,  adjoining  to  the  houses,  after  his  son 
John  should  come  of  age. 

The  following  clause  next  occurred :  **It 
is  my  will  and  desire,  that,  in  case  my  son 
John  should  die  without  heir  of  his  body 
lawfully  begotten,  that  then,  and  in  that 
case,  I  give  to  my  wife  Lucy,  and  to  her 
heirs  for  ever,  all  the  negroes  which  I  had 
by  her;  and  the  remainder  part  of  my 
480  estate,  after  the  deatti  of  my  wife,  *^I 
give  to  be  equally  divided  between 
my  two  brothers,  Littlebury  and  John,  to 
them  and  their  heirs  for  ever." 

There  was  no  express  devise  or   bequest 


(Case  Agreed.-The  principal  case  is  cited  on  this 
subject  in  Roach  V.  Gardner,  9  Oratt  91:  Stockton 
V.  Copeland.  23  W.  Va.  701. 

I  Executor— Detinue  against.— When  an  executor 
takes  possession  of  the  property  of  a  third  person 
of  which  his  testator  died  in  possession,  he  is  liable 
to  an  action  of  detinue  at  the  suit  o|  the  true  owner, 
either  in  his  individual  character,  or  as  executor, 
at  the  election  of  the  plaintiff.  That  he  is  liable  in 
his  individual  character  seems  not  only  to  be 
established  by  the  case  of  Royall  v.  Eppes,  2  Munf. 
479.  but  by  ancient  cases,  and  by  the  reason  of  the 
thing.    Catlett  v.  Russell.  6  Leigh  864. 

See  further  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin.  8  Gratt. 
678:  monographic  note  on  "Executors  and  Admin- 
istrators** appended  to  Rosser  v.  Depriest,  5  Oratt  6. 


to  John  Royall,  the  testator's  son.  The 
will  concluded  with  the  appoiutment  of  ez* 
ecutors. 

After  the  death  of  the  testator,  Lucy  hi» 
widow  entered  into,  and  was  possessed  of, 
the  real  and  personal  estate  devised  to  her 
in  possession.  She  departed  this  life,  in- 
testate, in  the  year  1795,  and  during  the 
life  of  the  said  John  Royall,  who,  immedi- 
ately  after  her  death,  paid  all  her  debts  and 
funeral  expenses.  No  administration  of 
her  estate  was  taken  until  December,  1803,. 
when  Richard  Eppes  qualified  as  her  admin* 
istrator.  John  Royall  departed  this  life, 
intestate,  in  the  year  1802,  possessed  of  all 
the  slaves  of  which  his  father  and  his 
mother  had  died  possessed,  (except  those 
whom  he  had  sold, )  and  without  leaving- 
any  lawfully  begotten  child. 

An  action  of  detinue  was  then  brought, 
in  the  Petersburg  district  court,  by  the  ad- 
ministrator of  Lucy  Royall,  against  John 
Royall,  who  was  one  of  the  lawfully  co- 
heirs and  distributees  of  the  said  John 
Royall,  deceased,  and  also  administrator, 
(but  not  charged  as  such  in  the  declara- 
tion,) to  recover  the  slaves  contingently 
devised,  as  above  mentioned,  to  the  said 
Lucy  and  her  heirs. 

The  parties  agreed  a  case,  setting  forth 
the  will  in  haec  verba;  the  death  of  the 
testator  and  qualification  of  his  executors,, 
(one  of  whom,  William  Royall,  is  still  liv- 
ing,) and  the  other  facts  aforesaid.  It  was 
also  agreed  that  the  defendant  was  the 
legal  representative  pf  John  Royall,  bnt 
not  the  legal  representative  or  distributee 
of  Lucy  Royall;  and  that  the  slaves  in 
question  were  part  of  those  described  in 
the  will,  as  '*the  negroes  the  testator  had 
by  his  wife.*' 

The  cabe  concluded  with  an  agreement 
that  judgment  should  be  entered  for  the 
plaintiff  for  the  slaves  in  the  declaration 
mentioned,  and  one  penny  damages,  if  the 
court  should  be  of  opinion,  first,  that  the 
limitation,  to  his  wife,  of  the  slaves 
which  the  testator  had  by  her,  on 
481  *the  event  of  John's  dying  without 
heir  of  his  body  was  a  legal  and  valid 
limitation;  and,  secondly,  that  (notwith- 
standing the  death  of  the  said  Lucy  in  tbe 
lifetime  of  John,  who  was  her  only  child 
and  heir)  the  slaves,  so  limited  to  her  on 
the  death  of  John  as  aforesaid,  became 
vested  in  the  plaintiff  as  her  administrator  r 
but  if  the  court  should  think  otherwise,  on 
either  of  these  two  points,  judgment  should 
be  entered  for  the  defendant. 

The  declaration  demanded  ''the  following- 
negro  slaves,  to  wit,  Isbell  and  her  three 
children,  of  the  value  of  thirty  pounds 
each;"  without  mentioning  the  names  of 
the  children. 

The  district  court,  being  of  opinion  that 
the  law  was  for  the  plaintiff,  entered  judge- 
ment that  he  recover  against  the  defendant 
*'the  slaves  Isbell,  Tabb,  Fanny  and 
Chenor,  in  the  declaration  mentioned,  and 
one  penny  .damages,  and  the  costs;"  from 
which  judgment  the  defendant  appealed. 

Hay  and  Wickham,  for  the  appellant. 

George  K.  Taylor  and  Call,  for  the  ap- 
pellee. 

The  first  point  made  by  the  counsel  for 
the   appellant   was,  that  the  limitation  to 
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Lucy  Royall  was  too  remote,  and  therefore 
void;  depending,  not  upon  the  event  of 
John's  dying  without  issue  at  the  time  of 
his  death,  but  upon  an  indefinite  failure 
of  his  issue. 

In  support  of  this  position  they  took  a 
general  view  of  the  authorities;  relying 
chiefly  on  Beauclerk  v.  Dormer,  2  Atk.  308, 
(in  which  all  the  previous  cases  were  ex- 
amined and  commented  upon  by  Lord  Hard- 
wicke,)  and  Bigge  v.  Bensley,  1  Bro.  Ch. 
Rep.  187,  which  differs  from  the  present 
case  only  in  this,  that  no  bequest  is  made, 
in  the  will  now  in  question,  to  John.  In 
that  case,  too,  as  in  this,  the  remainder 
over,  in    case   of   the    death    of   the 

482  *first  taker  without   issue,  was  ^iven 
to  a  person  in  esse  at  the   time  when 

the  will  was  written ;  which  circumstance 
seemed  to  show  tha«-  the  testator  could  not 
have  intended  a  failure  of  issue  indefinitely, 
but  only  at  the  death  of  the  first  taker. 
Yet  it  was  determined  that  the  contingency 
was  too  remote,  and  the  remainder  over 
could  not  take  effect,  being  to  the  re- 
mainder-man and  his  heirs.  It  is,  indeed, 
settled  that  a  devise  for  life  to  one  in  esse, 
to  take  place  after  a  dying  without  is4ue, 
may  be  good ;  because  in  such  case,  the  fu- 
ture limitation  being  only  for  life,  it  must 
necessarily  take  place  during  that  life,  or 
not  at  all ;  and  therefore  the  failure  of  is- 
sue is  confined  to  the  compass  of  a  life  in 
being :(a)  but  that  case  is  not  like  this; 
for  here  the  limitation  is  to  Lucy  Royall 
and  her  heirs. 

On  the  other  side,  it  was  contended,  that 
the  rule,  by  which  a  distinction  is  made  be- 
tween an  indefinite  failure  of  issue  and  a 
failure  at  the  death  of  the  first  taker,  is 
contrary  to  common  sense;  arising  from  a 
strained  construction  of  wills,  originally 
introduced  in  England,  to  carry  into  effect, 
but  now  operating  constantly  to  defeat,  the 
intention  of  testators.  It  is  generally 
agreed  that  the  will  must  have  effect  where 
it  conflicts  with  no  positive  legal  rules  ;(1) 
that  where  the  courts  decide  against  the 
plain  meaning  of  the  will,  they  universally 
express  regret ;  and  that,  therefore,  to  get 
(*4n  favor  of  common  sense")  around  this 
difificulty,  **the  most  trifling  circumstance 
is  sufficient. "(b)  Will  it,  therefore,  be 
deemed  unpardonable,  if  every  effort  be 
used,  in  this  case,  to  give  common  sense  a 
liberation  from  the  fetters  in  which  pend- 
antry  and  law  jargon,  two  hundred  years 
ago,  bound  her? 

The  cases  in  E^ngland  on  this  point  are 
contradictory.  In  some  of  them,  a  limita- 
tion, after  a  dying  without  issue  generally, 
is  considered  as  identified  with  a  limitation 
after  a  dying  without  issue  at  the  time 

483  of  the  death  of  the  *first  taker,  (c)    In 
others   a    different    doctrine    is   laid 

down ;  not  admitting  this  construction  ex 
vi  termini;  but  intending  an  indefinite 
failure  of  issue,  unless  the  contrary  in  ten - 


(a)  2  Fearne.  279,  1  T.  R.  B06.  Lyde  ▼.  Lyde. 

(1)  Note.  See  1  Wash.  p.  lOS.  Kennon  y.  M*Roberts 
and  Wife. 

(b)  1  T.  R.  697:  9  Fearne,  246. 

(c)  1  P.  Wms.  IW.  Nichols  v.  Hooper:  Id.  482. 
Target  ▼.  Gaunt:  Id.  &84.  Hufflies  v.  Sayer:  Id.  568. 
Plnbnry  ▼.  Elkln:  Id.  067,  Forth  v.  Chapman:  Id.  748. 
Pleydell ▼.  Pleydcll ;  (J  Br.  Pari.  Caa.,  Kelly  v.  Fowler: 
8  P.  Wms.  266,  Atkinson  v.  Hutchinson;  Cowp.  410, 
Denn  t.  Shenton. 


tion  be  inferred  from  other  eypressions  in 
the  will,  (d)  The  general  result  from  all 
these  authorities  is,  that  any  expression 
which  can  indicate  the  testator's  intention 
to  take  the  case  out  of  the  old  rule  is  to  be 
effectual  for  that  purpose. 

But  in  this  will  there  are  not  only  trifl- 
ing, but  strong  circumstances  to  show  the 
intention. 

The  words  **then  and  in  that  case,"  are 
equivalent  to  the  words,  ^*then  after  her 
decease,"  in  Pinbury  v.  Elkin,  1  P.  Wms. 
563,  which  is  recognised  as  authority  in  2 
Fearne,  191,  and  1  Call,  344,  Dunn  v.  Bray. 
It  js  said  that  the  case  of  Pinbury  v.  Klkin 
was  overruled  by  11  Bro.  188,  Bigge  v.  Ben- 
sley. But  surely  the  court  of  appeals  of 
Virginia  bad  a  right  to  take  the  authority 
supported  by  common  sense,  in  preference 
to  later  decisions  which  are  opposed  to  it; 
unless  a  maxim  be  resorted  to  that  our 
judges  have  no  right  to  decide  until  per- 
mission be  wafted  over  to  them  from  the 
other  side  of  the  Atlantic  I 

Again,  the  expression  **  without  heir  of 
his  body"  (in  the  singular  number)  is  im- 
portant :  for  although,  with  respect  to  de- 
vises of  lands,  the  cases  of  Tilbury  v. 
Barbnt,  3  Atk.  583,  and  Hill  v.  Burrow,  3 
Call,  342,  are  against  us,  there  is  no  such 
decision  in  the  case  of  bequests  of  personal 
property;  and  Forth  v.  Chapman,  1  P. 
Wms.  667,  shows,  that  even  where  the 
realty  and  personalty  are  devised  in  the 
same  clause,  a  different  construction,  as  to 
each,  will  take  place. 

In  addition  to  all  this,  the  terms  of  the 
will  are,  that  if  John  (the  son)  should  die 
without  issue,  the  widow  should  have  all 
the  negroes  the  testator  had  by  her;  and 
the  brothers  Littlebury  and  John  should 
have  the  remaining  part  of  the  estate  after 
the  death  of  the  widow.  Hence  it  appears 
conclusively,  that  the  testator  could 
484  not  *have  contemplated  an  indefinite 
failure  of  issue,  but  only  a  failure  at 
the  death  of  his  son  John;  because  the 
negroes  he  had  by  his  wife  were  living  at 
the  time  of  making  the  will ;  and  it  might 
have  been  impossible  to  trace  their  pedi- 
grees at  the  end  of,  perhaps,  one  hundred 
years  thereafter,  which  might  have  elapsed 
before  an  indefinite  failure  of  issue  ;(2)  and 
because  the  bequest  to  the  brothers,  after 
the  * 'death  of  the  widow,"  being  good,  (as 
not  too  remote, )  the  bequest  to  the  widow 
herself  must  be  good  also;  taking  effect 
prior  in  point  of  time  to  that  of  the 
brothers,  (e) 

In  reply  to  these  arguments  it  was  said, 
that  the  rule  established  in  England,  that 
where  real  estate  is  devised  to  A.  and  his 
heirs,  and,  if  he  die  without  issue,  re- 
mainder over,  it  shall  be  considered  an  es- 
tate tail  for  the  benefit  of  the  issue,  never 
was  applicable  to  personal  estate;  with  re- 
spect to  which,  originally,  there  could  be 
no  limitation  over ;  it  being  the  old  maxim 


(d)  2  Fearne,  250:  2  Atk.  108.  Beauclerk  v.  Dormer: 
Id.  873.  Saltern  v.  Saltern:  2  Ves.  sen.,  Stafford  ▼. 
Bnlkeley:  1  Bro.  170,  Attorney -General  ▼.  Hlrd:  Id 
188,  Biffsre  ▼.  Bensley:  2  Bro.  88:  Olover  v.  Strothoff: 
8  Atk.  882.  Sheffield  v.  Lord  Orrery:  2  T.  R.  720. 
Ooodtltle  V.  Peffden :  S  Bro.  658,  Attorney-General  v. 
Bailey. 

(2)  Note.    See  Kelly  v.  Fowler.  2  Fearne,  286-289. 

(e)  2  Fearne.  966;  Ambl.  1S2,  Sheppard  y.  Lesslnflr- 
taam. 
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that  a  bequest  of  a  chattel,  for  a  day,  was 
^ood  for  ever.  This  rif^our  was  relaxed  in 
Matthew  Manning's  Case, (a)  and  by  sub- 
sequent authorities,  (b)  it  is  now  settled 
that  limitations  over,  in  bequests  of  chat- 
tels, may  take  place ;  but  with  this  restric- 
tion, (to  prevent  perpetuities,)  that  the 
event,  upon  which  the  absolute  right  of 
property  is  to  be  vested  in  the  last  taker, 
must  happen  within  a  life  or  lives  in  be- 
ing. (1)  It  is  settled  in  England,  that  '  *fail- 
ure  of  issue*'  must  be  considered  indefinite 
failure,  unless  there  be  some  other  words 
to  tie  down  the  failure  within  such  pe- 
riod.(c)  The  position,  that  **dying  with- 
out issue"  (in  general  terms)  means 
*' dying  without  issue  living  at  the  time  of 
the  death,"  is  not  supported  by  any  author- 
ity. In  Nichols  v.  Hooper,  (d)  the  legacy 
was  payable  ** within  six  months  after  the 
death  of  the  survivor,"  Ac.  In  Tar- 
485  get  *v.  Gaunt,  (e)  the  words  were, 
''for  his  life  and  no  longer,  and,  af- 
ter his  decease,  to  such  of  his  issue  as  he 
by  his  will  should  appoint;  and  in  case  he 
should  die  without  issue,  then,"  &c. 

In  Hughes  v.  8ayer,(f)  the  bequest  was 
to  two  persons,  «nd  if  either  should  die 
without  children,  then  to  the  survivor.  In 
Pinbury  v.  Elkin,(g)  the  testator  gave  his 
wife  all  his  goods  and  chattels;  provided, 
that  if  she  shall  die  without  issue  by  the 
said  testator,  then,  after  her  decease,  801. 
should  remain  to  his  brother  I.  8."  In 
Forth  V.  Chapman, (h)  the  devise  was  **to 
William  and  Walter,  and  if  either  of  them 
should  depart  this  life,  and  leave  no  issue 
of  their  respective  bodies,  then,"  &c. 
The  operative  word  there  was  leave,  which 
was  construed  to  confine  the  failure  of  issue 
to  the  time  of  their  deaths,  which  was  also 
the  case  in  Atkinson  v.  Hutchinson,  3  P. 
Wms.  258.  In  Pleydell  v.  Pleydell,(i)  the 
ground  of  the  decision  was,  that  the  former 
limitations  being  to  sons,  the  dying  with- 
out ''issue"  must  mean  "such  issue," 
i.  e.  "sons."(k) 

None  of  these  cases  are  in  opposition  to 
Beauclerk  v.  Dormer,  (1)  and  Bigge  v. 
Bensley,(m)  in  the  former  of  which  all  the 
authorities  were  reviewed  by  Lord  Hard- 
wicke,  and  in  the  latter,  by  Lord  Thurlow, 
and  the  doctrine  then  laid  down  has  never 
been  departed  from  in  any  subsequent  deci- 
sion. 

The  act  of  1776,  docking  entails,  gave  an 
opportunity  to  this  court  of  introducing  a 
new  rule  which  might  have  been  founded 
upon  the  spirit  of  that  act ;  but  this  it 
failed  to  do,  (declaring  that  the  act  had 
not  the  effect  of  altering  the  law  in  this 
respect,)  and  adopted  all  the  English  au- 
thorities.    In  Dunn  v.  Bray,(n)  the  limits  - 


(a)  8  CJo.  94.  b. 
(b) 


Hyde  v.  Parratt  1  P.  Wms.  1 :  Tissen  ▼.  Tlssen, 
id.  500:  Upwell  ▼.  Halsey,  Id.  661,  and  other  csises. 

(I)  Note.    See  Fearne.  820,  and  Cbrlstian's  note  to 
9  Bl.  176. 

(c)  2  Fearne.  260. 

(d)  1  P.  Wms.  198. 

(e)  1  P.  Wms.  482. 

(f)  1  P.  Wms.  584. 
Ig)  Id.  668. 

(b)  Id.  668. 
<1)  Id.  748. 

(k)  See  2  Fearne.  488;  Note  (1)  to  1  P.  Wms.  760. 
Cox's  ed.  and  Amb.  126,  Sbeppard  v.  Lesslnffbam. 
(1)  2  Atk.  806. 
(m)  1  Bro.  187. 
(n)  1  Call,  888. 


tion  was  held  to  be  good;  the  words  being, 
**in  case  my  son  William  should  die,  and 
leave  no  lawful  issue,  then,"  Ac,  The 
dictum  of  Judge  Pendleton,  concerning 
the  effect  of  the  word  *'then,"(o)  was  not 
the  point  decided.  The  word  **then,"  has 
never  been  considered  as  sufficient  to  vary 
the  construction.     It  is,  in  such  cases, 

486  merely    a    word   of  *relation,   not  an 
adverb  of  time:(p)  but  whether  it  be 

understood  as  one  or  the  other,  its  effect  is 
the  same :  for,  in  either  case,  it  refers  to 
the  failure  of  issue,  without  ascertaining 
when. 

Neither  does  the  word  **heir"  (in  the 
singular  number)  make  any  difference. 
That  word  occurred  in  Hill  v.  Burrow,  (q) 
Tate  V.  Tally,(r)andEldridge  V.  FisherCs) 
yet,  in  every  instance,  was  considered  by 
this  court  as  equivalent  to  the  word 
''heirs;"  since  ''heir"  is  nomen  collect! - 
vum,  comprehending  not  only  immediate 
but  future  inheritors. 

In  Higgenbotham  v.  Rucker,(t)  the  lim- 
itation was  not  too  remote ;  the  gift  being 
'*  to  the  daughter  of  the  plaintiff  and  the 
heirs  of  her  body,  and  in  case  she  died 
without  issue,  that  is,  children  of  her 
body,  the  said  slaves  to  return  to  the 
grantor."  The  meaning  intended  to  be 
affixed  to  the  word  issue  was  there  ex- 
plained by  the  grantor  himself,  and  very 
properly  confined  to  issue  living  at  the 
time  of  the  daughter's  death.  But  this 
case  is  not  like  that. 

The  circumstance  that  a  particular  family 
of  negroes  are  the  subject  of  the  bequest 
cannot  vary  the  construction.  If  the  de- 
vise had  been  of  a  negro  man,  the  limita- 
tion over  would  have  been  good,  since  it 
must  have  taken  effect  in  his  life,  or  not  at 
all.  But  the  case  is  otherwise  with  a 
woman  and  children  devised  over  upon  an 
indefinite  failure  of  issue. 

The  counsel  for  the  appellant  farther  con- 
tended, that,  if  the  testator  did  not  mean 
an  indefinite  failure  of  issue,  but  intended 
the  limitation  to  take  effect  on  the  death  of 
John  in  the  lifetime  of  the  widow,  the  lim- 
itation is  void :  not  as  being  too  remote, 
but  because  the  contingency  never  hap- 
pened ;  for  she  died  in  the  lifetime  of  John. 
If  it  be  contended  that  the  limitation  over 
after  the  death  of  John  fixes  the  time  of 
failure  to  that  epoch,  whether  John  should 
die  in  her  lifetime  or  not;  the  manifest  in- 
tention of  the  testator  was  otherwise ; 

487  for  the  property  was  not  *to  go  to  her 
until  the  death  of  John,  and  there  is 

another  limitation  over  after  her  death.  (2) 
In  the  next  place  they  contended,  that 
admitting  the  limitation  to  the  widow  was 
good,  the  slaves  went  to  her  son  John,  as 
her  legal  representative,  who,  according  to 


is 


o)  Ibid.  844. 

p)  2  Atk.  311:1  Bro.  190, 

(q)  8  Call.  842. 

(r)  Id  364. 

(8)  1  H.  &  M.  660. 

(t)  2  Pall,  818. 

(2)  Note.  This  seems  to  be  a  mistake  of  the 
counsel:  for  It  does  not  appear  that,  in  this  case, 
tbere  was  any  limitation,  to  the  brothers  Littlebnry 
and  John,  after  the  death  of  the  widow,  of  the  slaves 
devifted  to  ber  and  heirs  for  ever  in  the  event  of 
John's  (the  son)  death  without  Issue;  tlie  words 
"remaininflf  part  of  my  estate/*  obviously  applying 
to  other  property  devised  to  the  widow  for  life  only. 
—Note  in  Orifirlnal  Edition. 
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Cutchin  ▼.  Wilkinson,  1  Call,  6,  was  en- 
titled to  the  administration  of  her  estate ; 
and  to  all  her  property  real  and  personal, 
(including  this  continierent  interest,)  by 
virtue  of  the  acts  of  descents  and  distribu- 
tions, since  she  died  in  1795.  The  defend- 
ant, therefore,  is  entitled,  as  legal 
representative  of  John  Royall. 

In  answer  to  this,  it  was  said  to  be  clear 
law,  that,  upon  the  death  of  Lucy  Royall, 
her  contingent  interest  in  the  slaves,  which 
was  a  personal  and  not  a  real  interest,  be- 
longed not  to  her  neir,  but  to  her  executor 
or  administrator,  (a) 

In  reply»  it  was  said  that  the  administra- 
tion was  surreptitiously  granted  to  Eppes, 
the  present  plaintiff;  that  the  beneficial 
interest  was  in  John  Royall,  who  should 
have  been  the  administrator  of  his  mother, 
whose  debts  and  funeral  expenses  he  paid ; 
that  the  true  meaning  and  intention  of  the 
case  agreed,  was  to  submit  the  question 
who  had  the  substantial,  beneficial  inter- 
est? not  as  to  the  mere  formal  right:  but 
if  strict  law  was  to  be  insisted  upon,  the 
plaintiff  had  no  right  to  recover,  it  not  be- 
ing stated  that  the  executors  of  Joseph 
Royall  ever  assented  to  the  legacy,  (b) 

To  repel  this  objection,  the  coun- 
488  sel  for  the  appellee  'observed,  that  in 
Hairston  v.  Hall,  the  point,  whether 
the  assent  of  the  executor  was  necessary, 
was  expressly  made  in  the  case  agreed ; 
and  there  was  no  ground  for  inferring  as- 
sent; but  in  this  case  there  are  strong  cir- 
cumstances in  favor  of  such  inference;  it 
being  agreed  that  John  Royall  the  son  held 
the  property  during  his  life,  and  that  the 
defendant  (his  administrator)  is  in  posses- 
sion :  the  court,  then,  will  not  x)ermit  him 
to  raise  the  objection  that  the  executors 
have  not  assented  to  the  legacy.  Besides, 
he  has  expressly  waived  it,  by  agreeing 
that  judgment  shall  be  entered  for  the 
plaintiff,  in  case  the  court  shall  determine 
two  specified  points  in  his  favour.  This 
was  a  relinquishment  of  all  technical  ob- 
jections, not  involved  in  the  points  stated, 
on  which  he  agreed  to  rest  his  cause. 

On  the  other  side,  it  was  urged  that  mat- 
ter of  inference  is  not  sufficient  to  prove 
the  assent  of  the  executor ;  for  this  is  not 
a  finding  of  the  fact.  Such  facts  as  are 
necessary  to  decide  the  points  submitted 
must  be  expressly  found.  (1)  The  case 
agreed  is  therefore  imperfect;  but  a  venire 
de  novo  is  not  necessary,  the  merits  being 
against  the  plaintiff. 

But  in  answer  to  this  argument,  it  was 
said  that  a  case  agreed,  of  the  character  of 
that  now  in  question,  is  not  litfe  a  special 
verdict.  The  plaintiff  might  have  gone  on 
to  prove  assent;  if  the  defendant  had  not 
agreed  to  submit  to  the  court's  opinion 
upon  two  points  of  law. 

Two  other  objections  were  taken  by  the 
appellant's  counsel ;  1st.  That  the  evidence 
stated    in   the  case  agreed,  showing  a  pos- 


(a)  2  Pearne.  445-448.  2  Atk.  021. 
(b) 


Hairston  ▼.  Hall.  S  Call.  218. 
0)  Note.  Tliat  tbis  Is  the  law  as  to  special  ver- 
dicts, see  Tannell  and  Wife  v.  Watson,  ante,  and 
Henderson  ▼.  Aliens,  1  H.  ft  M.  2SR.  See  alMo  i  Wils. 
M:  Hob.  382:  7  Bac.  tit.  Verdict,  letter  (D).  And 
that.  In  general,  special  verdi  :tn  and  cases  agreed 
are  on  the  same  footlnflr,  see  Palmer  v.  Johnson.  2 
Wlls.  leS:  Tidd's  Pr.  809.  810.  and  1  Burr.  617,  cited  by 
Hay  In  arffnment—Note  in  Orifflnal  Edition. 


session  by  the  defendant  as  adminis- 

489  trator      *of     John    Koyall,    did    not 
support    the   declaration,    which  was 

against  him  in  his  own  right:  and,  2dly. 
That  the  declaration  failing  to  mention 
the  names  of  Isbell's  children,  judgment 
could  not  be  entered  for  them. 

The  6rst  of  these  objections  was  opposed, 
on  the  other  side,  by  observing  that  John 
Royall  had  only  an  estate  for  life  in  the 
slaves.  The  defendant,  therefore,  is  him- 
self a  wrongdoer,  and  personally  responsi- 
ble ;  for  he  is  not  justified  in  holding  as 
administrator.  The  second  objection  ought 
not  to  be  regarded,  because,  according  to 
the  maxim  '* partus  sequitur  ventrem,"  if 
the  court  shall  decide  that  the  plaintiff  is 
entitled  to  the  mother,  his  right  to  the 
children  will  be  unquestionable. 

In  reply  to  this,  it  was  insisted  that  the 
court  had  no  right  to  enter  judgment, 
without  something  to  warrant  it.  A  child 
in  its  mother's  arms  may  be  described  as 
such,(c)  without  specifying  a  name;  but 
the  rule  is  otherwise  as  to  negroes  that  may 
be  presumed  to  have  names.  If  the  plain- 
tiff knew  not  their  names,  he  might  have 
brought  a  suit  in  chancery  for  a  discovery. 

Thursday,  November  7th.  The  president 
pronounced  the  following  opinion  of  the 
court : 

**This  court  is  of  opinion  that,  although 
the  case  agreed  in  this  cause  has  not  ex- 
pressly admitted  the  assent  of  the  surviv- 
ing executor  of  Joseph  Royall  to  the  legacies 
bequeathed  by  his  will,  and  now  in  question, 
yet  such  assent  is  to  be  assumed,  as  be- 
tween the  present  parties ;  as  well  from  the 
facts  agreed  in  the  case,  that  the  widow 
and  son  of  the  testator  were  respectively 
possessed  of  the  slaves  severally  bequeathed 
to  them,  (which  will  be  intended  as  a  law- 
ful, and  not  tortious  possession,)  as  he- 
cause  the  case  aforesaid  has  rested  the 
cause  upon  the  decision  of  two  questions 
which  exclude  the  necessity  of  the  as- 
sent aforesaid;  and    because,    while, 

490  *on  the  one  hand,  it  is   an  unnatural 
presumption      that    parties    litigant 

would  have  reference  to  a  circumstance 
equally  affecting,  and,  in  one  view,  equally 
destructive  of  the  title  of  them  both ;  it  is, 
on  the  other  hand,  equally  reasonable,  and 
usual,  for  parties  to  adjust  their  claims,  in 
subordination  to  the  ulterior  claims  of 
oth<>rs  not  parties  to  the  controversy. 

**The  court  is  further  of  opinion,  that 
the  inquiry  before  us  is  also  narrowed  by 
the  case  aforesaid,  so  as  to  exclude  the 
question,  whether  the  appellant  is  entitled 
to  retain  the  slaves  now  in  controversy,  or 
any  part  of  them,  by  reason  of  being  one 
of  the  co-heirs  or  distributees  of  John  the 
son,  and  his  having  paid  the  debts  and 
funeral  "expenses  of  his  mother,  the  intes- 
tate of  the  appellee ;  that  case,  in  submit- 
ting it  to  the  court  to  say,  whether  the 
limitation  over  to  Lucy,  the  wife,  was  a 
legal  and  valid  limitation  or  not,  being 
supposed  to  have  submitted  the  point  upon 
the  true  construction  of  the  will  of  Joseph 
Royall  only ;  and  not  as  being  influenced 
by  these,  or  other,  extraneous  facts  or  cir- 
cumstances. 

'*With    respect    to    the    second    question 


(c)  Bass  V.  Bass,  4  H.  &  M.  478. 
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submitted,  namely,  whether  (notwithatand- 
Ing  the  death  of  Lucy,  the  mother,  in  the 
lifetime  of  John  the  son )  the  slaves  limited 
to  her  by  the  will  (supposing  the  limitation 
to  be  good)  became  vested  in  the  appellee 
as  her  administrator?  the  court  adopts  the 
affirmative  opinion ;  in  support  of  which, 
the  case  of  Pinbury  v.  Elkin,  1  P.  Wms. 
564,  is  supposed  to  be  a  decisive  authority. 

**As  to  the  point  submitted,  which  in- 
volves the  validity  of  the  limitation 
aforesaid,  it  requires  rather  more  consider- 
ation. While  the  court  is  clearly  of  opin- 
ion that,  in  relation  to  land,  there  is 
nothing  in  the  will  which  would  restrict 
the  limitation  aforesaid,  so  as  to  make  it 
valid ;  and  while,  even  in  relation  to  per- 
sonal estate,  (as  to  which  a  more  liberal 
rule  of  construction  has  prevailed, )  the  court 
does  not  see  that  either  the  terms  '*then 
and  in  that  case,"  or  the  word  *heir,' 
491  used  in  the  singular  *number,  would 
justify  them  in  adopting  the  restrict- 
ive construction,  (under  the  decisions  on 
this  subject,  either  in  this  country,  or  in 
England,)  the  court  is  inclined  to  think 
that  the  testator  could  not  have  contem- 
plated a  vesting  in  his  wife  and  her  heirs, 
at  a  remote  point  of  time,  of  the  negroes 
in  question;  and,  consequently,  that  the 
restrictive  construction  should  be  adopted 
in  relation  to  them.  This  opinion  is  in- 
duced by  his  mentioning  in  the  will  the 
'negroes  he  had  by  his  wife;'  omitting  to 
say  any  thing  about  their  issue:  which 
negroes,  thus  specifically  limited  to  her, 
were  in  esse  at  the  time;  and,  conse- 
quently, the  idea  of  a  return  of  them,  or 
their  posterity,  to  the  heirs  of  the  wife,  at 
a  remote  distance  of  time,  seems  to  be 
reprobated. 

**The  court  adopts  this  construction,  by 
analogy  to  the  principle  of  the  case  of 
Pleasants  v.  Pleasants,  in  this  court,  (a) 
and  to  that  of  the  numerous  class  of  cases 
in  which  a  remainder  over  to  a  person, 
who  is  in  esse  for  life,  has  been  held  to 
restrict  words,  otherwise  purporting  an  in- 
definite failure  of  issue. 

**On  these  grounds,  the  court  is  of  opin 
ion  that  the  judgment  of  the  district  court 
should  be  affirmed." 


Crews  and  Higginbotham  v.  Garland. 

Tuesday,  November  19Ui.  1811. 

I.  Writ— Bx«cHtlon  of.— A  writ  cannot  leflrally  he 
executed  after  the  term  to  which  It  was  return- 
able. 

a.  Same— Same— Jadflrmcnt  Entered  before.— A  Juds*- 
ment  entered,  in  the  clerk's  office,  before  the 
execution  and  return  of  the  writ  is  erroneous, 
and  cannot  be  supported  by  the  writ's  beins*  re- 
turned executed  to  the  term  when  the  Judgment 
is  made  final. 

3.  Same— Same— Sane— Effect.— In  such  case,  the 
bail  bond  should  be  quashed  by  the  court  of  error; 
all  the  proceedings  back  to  the  common  order 
(inclusive)  set  aside,  and  the  cause  remanded  for 
farther  proceedings. 

This  was  a  writ  of  supersedeas  to  a  judg- 
ment of  the  district  court  of  Charlottesville, 
in  an  action  of  debt  on  behalf  of  David  S. 
Garland  against  Pleasant  Crews.  The 
writ  was  returnable  the  15th  of  April,  but 
executed  the  15th  of  June,  1807 ;  and  a  bail 
bond  was  then  taken,  conditioned  as  usual, 

(a)  2Call«  819.  I 


to  be  void    in  case  the  said  Pleasant 

492  *should  make  his   appearance   on  the 
first  day  of  the  term  ensuing  its  date. 

At  rules,  held  in  the  clerk's  office  in  ApriU 
1807,  a  common  order  was  entered,  and  in 
May  confirmed  '^against  the  defendant  and 
bail;"  though  no  bail  had  then  been  taken  : 
and,  at  September  term,  the  office  judgment 
was  made  final. 

Wirt,  for  the  plaintiffs  in  error,  and 
Nicholas,  for  the  defendants,  submitted  the 
case  without  argument. 

Saturday,  November  23d,  the  court's 
opinion  was  pronounced  that  '*the  execu- 
tion of  the  writ  after  the  return  day(l) 
thereof  was  illegal  and  void;"  and  that 
the  judgment  taken  in  the  office  before  the 
execution  and  return  of  the  writ  was  erro- 
neous. '*It  is  therefore  considered  by  the 
court  that  the  bail  bond  taken  in  this  case 
be  quashed;  and  that  the  judgment  and: 
proceedings  of  the  said  district  court  be  re* 
versed,  with  costs,  as  far  back  as  the  pro- 
ceedings held  at  the  rules  in  the  month  of 
April,  1807,  including  those  proceedings  f 
and  that  the  cause  be  sent  back  to  the  su- 
perior court  of  law  to  be  held  for  Amherst 
county,  for  further  proceedings  to  be  had 
therein."  

Page,  Administrator  of   Nelson,  v.  Taylor 
and  Thornton. 

Thursday,  November  Slst,  1811.   , 

I.  QuardUm's  Bond*— Taklnir  Thereof  a  Jadldal  Act. — 

The  takluff  a  guardian's  bond  is  not  a  ministerial., 
buta  Judicial  act,  imposed  by  law  on  the  court, 
which  (and  not  its  cleric)  is  to  Judffe  of  the  suffl- 
ciency,  or  insufficiency,  of  the  security  offered, 
a.  Same— Execution— Where.— A  guardian's  bond  is 
to  be  executed,  by  him  and  his  securities.  In  open 
court  and  not  in  the  clerk's  office. 

The  appellees,  surviYors   of  James   Tay- 
lor,    Anthony     Thornton,    Peyton    Stem, 
and    James   Sutton,    late  justices    of 

493  ^Caroline  county,  brought  an  action 
upon  the  case  against  William  Nel- 
son, clerk  of  the  said  county;  in  which 
they  declared  **that  they  and  their  aaid  as- 
sociates, sitting  as  a  court,  appointed  a 
certain  Roy  Griffin  as  guardian  of  three  in- 
fants of  the  name  of  Alsop,  and  directed 
Thomas  Jones  (whom  the  defendant  had 
appointed  his  deputy,  and  who  was  then 
acting  as  such)  to  take  the  bond  of  the  aaid 
Roy  Griffin,  with  good  and  sufficient  secu- 
rity, in  the  penalty  of  ,  and  conditioned 
for  the  faithful  discharge  and  performance 
of  his  office  as  guardian ;  which  the  said 
Thomas  Jones  then  failed  and  neglected  to 
do;  in  consequence  whereof,  a  anit  was  in- 
stituted in  the  district  court  of  Fredericks- 
burg, and  Judgment  recovered,  against  the 
said  Taylor  and  Thornton,  survivors  as 
aforesaid,  for  1171.  16s.  with  42  dollara  and 
43  cents  costs: (2)  by  reason  of  which 
premises,  the  said  Nelson  became  bonnd 
and  liable  to  pay  the  said  sums ;  and,  being- 
so  bound,  he,  in  consideration  thereof,    as-^ 


(1)  Note.  See  the  case  of  Dunbar  and  Vass  y. 
Lonsr's  Administrator.  4  H.  &  M.  219,  and  Payne 
and  Fairfax  v.  Grim.  ante.  See  also  Wauffh  t. 
Carter,  ante.  In'thls  case  the  time  when  the  declara- 
tion was  filed  does  not  appear  in  the  record ;  neither 
was  it  material.— Note  in  Original  Edition. 

*See  monographic  note  on  "Guardian  and  Ward**^ 
appended  to  Bamum  ▼.  Frost  17  Gratt  898;  mono> 
graphic  note  on  "Official  Bonds*'  appended  to  Sanir- 
ster  ▼.  Com.,  17  Gratt.  124. 

(2)  Note.    See  1  Rev.  Code.  c.  95,  s.  8. 
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snmed  and  promised  to  pay  the  same.  The 
<leclaratioii  concluded  with  asai^ningf  a 
breach  of  promise,  in  the  usual  form. 

Issue  was  joined  on  the  plea  of  *'not 
guilty;"  and  a  verdict  was  found  for  the 
plaintiff  for  1501.  2s.  damages. 

The  defendant  moved  in  arrest  of  judg- 
ement; and  assigned  the  following  reasons: 

1.  * 'The  declaration  made  out  no  cause 
-of  action  against  the  defendant." 

2.  * 'The  defendant  was  not  responsible 
for  the  neglect  of  his  deputy  to  take  a 
bond,  with  sufficient  security,  of  a  guard- 
ian appointed  by  the  court,  upon  the  di- 
rection of  the  court." 

3.  *'The  declaration  contains  no  aver- 
ment of  damage,  i^ustained  by  the  plain- 
tiffs, by  a  judgment  rendered  against  them ; 

which  is   not   such  a  damage  as  en- 

494  titles  *them  to  an  action  if   even  the 
clerk  were  liable  for  the  neglect   im- 
puted to  his  deputy;"  and 

4.  * 'The  declaration  is  in  special  indeb- 
itatus assumpsit,  which  is  not  the  proper 
form  of  action  for  a  nonfeasance  of  an 
official  duty." 

Judgment  was  given  by  the  county  court 
in  favour  of  the  plaintiffs;  and  upon  an 
appeal  to  the  district  court,  was  affirmed, 
from  that  affirmance,  an  appeal  was  taken 
which  (having  abated  by  the  death  of  the 
appellant)  was  revived  on  behalf  of  his  ad- 
ministrator. 

Wickham,  for  the  appellant.  A  promise 
to  make  compensation,  in  general  terms, 
for  a  trespass  or  neglect,  is  not  founded  on 
sufficient  consideration  to  support  an  action 
of  assumpsit ;  for  it  only  puts  the  party  on 
the  footing  of  the  legal  liability.  If  the 
party  was  legally  liable,  the  promise  is  a 
mere  nullity,  being  unnecessary,  and  not 
increasing  his  obligation ;  and  if  he  was 
not,  the  promise  founded  on  the  supposed 
liability  is  not  obligatory ;  for  the  consider- 
ation must  be  coextensive  with  the  prom- 
ise, (a) 

But  Nelson  was  not  legally  liable  for  the 
neglect  charged.  It  was  not  the  duty  of 
the  clerk  to  take  the  bond ;  but  of  the  jus- 
tices themselves,  under  whose  immediate 
direction  he  acted.  When  they  intrust  this 
to  the  clerk,  it  is  a  personal  confidence,  for 
which  he  is  not  responsible  as  clerk. 
Otherwise  the  law  would  have  given  the 
party  injured  his  election,  to  sue  the  clerk, 
or  the  justices.  The  clerk  had  no  right  to 
judge  of  the  sufficiency  of  the  securities. 

The  defect  of  consideration  for  the  prom- 
ise ia  manifest  in  another  respect.  It  is 
nowhere  stated  that  the  plaintiffs  have 
paid  the  amount  of  the  judgment  against 
them,  or  that  they  are  able  to  pay  it.  In- 
deed it  is  possible  they  may  never  pay  it ; 
and  so  may  get  something  for  nothing. 
In  this  case,  as  in  that  of  a  security  suing 
his  principal,  it  must  be   shown  that 

495  the  money  has  been  *paid.     It  may  be 
said  that  the  verdict  cures  this  defect. 

But  according  to  Rush  ton  v.  Aspinall,  2 
Doug.  679,  and  Chichester  v.  Vass,  1  Call, 
^,  no  material  omission  in  the  declaration 
«an  be  supplied  by  verdict. 

Botts,  for  the  appellees.  Mr.  Wickham 
contends   that    this  is  an  effort  of  the  jus- 


<a)  Rann  v.  Hashes.  7  T.  R.  880:  Forth  ▼.  Stanton, 
1  Saund.  tlO,  l  Chitty.  206. 


tices  to  charge  their  own  delinquency  on 
their  clerk.  To  judge  of  the  relative  duties 
of  the  court  and  the  clerk,  the  practice  of 
the  country  ought  to  be  considered.  The 
common  practice,  on  allowing  appeals,  is 
to  permit  the  bonds  to  be  given  in  the 
clerk's  office ;  and,  even  when  the  court  is 
in  session,  the  clerk  receives  the  security, 
upon  affidavit  that  he  is  worth  the  requisite 
sum;  and  upon  such  affidavit  alone.  This 
practice  leads  to  no  inconvenience ;  but  to 
depart  from  it  would  be  excessively  incon- 
venient: if  a  contrary  rule  be  established 
the  courts  must  hereafter  read  all  the  affi- 
davits, and  see  to  the  sealing  and  delivery 
of  all  the  bonds.  The  necessity  of  the 
clerk's  performing  these  duties,  in  the  infe- 
rior courts,  is  very  strong.  The  justices 
are  continually  shifting  from  the  bench. 
It  cannot*  therefore,  be  expected  that  they 
should  attend  to  the  entering  of  every  qual- 
ification, and  the  administering  of  every 
oath.  The  general  practice,  that  the  clerk 
shall  do  this,  is  equivalent  to  a  rule  of 
court:  and  when  the  court  confides  to  its 
minister  a  duty  which  he  fails  to  perform, 
he  must  be  liable.  If  two  parties  agree  on 
damages  to  be  paid  for  an  assault  and  bat- 
tery, and  the  assailant  promise  payment 
of  the  sum  agreed  to  the  injured  party,  as- 
sumpsit will  lie  upon  that  promise.  Admit 
that  the  tort  or  misfeasance  would  not  raise 
a  promise  to  be  sued  on ;  yet,  in  favour  of 
the  judgment,  an  express  promise  will,  af- 
ter verdict,  be  presumed  to  have  been 
proved  at  the  trial  ;(1)  for  whether  the  prom- 
ise was  express  or  implied,  the  dec- 
496  laration  would  charge  it  as  of  *the 
former  character ;  and,  in  the  latter 
case,  the  law  presumes  an  implied  promise, 
and  therefore  raises  it,  if  the  case  proved 
be  a  fit  one ;  if  not,  the  plaintiff  must  fail 
without  proof  of  an  express  promise,  (b) 
The  promise,  in  this  case,  being  to  pay  the 
amount  of  a  certain  judgment,  in  consider- 
ation of  a  previous  legal  liability,  is  there- 
fore sufficient  to  support  the  action. 

But  even  if  the  defendant  were  not  origi- 
nally responsible,  his  express  promise 
would  bind  him,  being  founded  upon  a 
moral,  though  not  a  legal  obligation;  as  in 
the  case  of  a  bankrupt  who  has  obtained 
his  certificate,  his  promise  to  pay  a  previ- 
ous debt  is  obligatory ;  because  he  is  mor- 
ally bound. 

If  the  declaration  be  defective,  it  is,  at 
most,  only  a  perfect  case  imperfectly  set  out. 
The  case  of  Murrell  v.  Johnson's  Adm'r,  1 
H.  &  M.  450,  is  decisive  that  the  recovery 
against  the  justices  is  sufficient  to  raise 
the  consideration,  without  averring  pay- 
ment, or  ability  to  pay.  The  cases  cited 
there  by  Judge  Tucker  go  the  whole  length 
of  this.  It  is  a  strange  idea  that  the  vexa- 
tion and  expenses  of  a  suit,  and  the  sub- 
jection of  their  bodies  to  imprisonment 
under  the  judgment,  are  no  injuries  to 
them.        • 

Wickham,  in  reply.  The  affidavit  of  the 
security  is  not  sufficient  to  justify  the 
clerk,  if  he  know  him  to  be  insolvent. 
But  in  this  case,  of  a  guardian's  bond,  that 
point  is  unimportant.  This  bond  must  be 
taken    in   open   court,    to  the  justices  then 


(1)  Note.    See  1  Crancb,  888,  accordant. 
(b)8r 
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sitting:  and,  according  to  the  case  of 
Stuart  V.  Lee,  3  Call,  421,  a  bond  taken 
under  a  statute  must  be  strictly  conforma- 
ble to  it.  The  justices  had  no  right  to  del- 
egate their  authority  to  the  clerk :  a  judicial 
authority  cannot  be  delegated.  But,  admit 
it  to  be  a  ministerial  act,  and  that  it  could 
be  delegated,  it  was  intrusted  to  this  man 
as  their  agent  or  representative  only ;  not 
to  him  as  part  of  his  official  duty.  They 
are  responsible  for  the  act  of  their  own 
agent. 

I  have  never  known  an  instance  of 

497  a  clerk's  judging  of  *the   sufficiency 
of  a  guardian's  bond;  between  which 

and  bonds  taken  upon  appeals,  writs  of  er- 
ror, supersedeas,  or  injunctions,  there  is  a 
plain  distinction  in  this  respect. 

Murrell  v.  Johnson's  Adm'r  was  a  case 
of  an  indemnifying  bond.  In  such  case, 
suit  may  be  brought  as  soon  as  the  plain- 
tiff is  damnified;  even  as  soon  as  suit  is 
brought  against  him.  A  judgment,  I  ad- 
mit, does  damnify.  But  the  declaration  in 
this  case  does  not  charge  that  Nelson  was 
bound  to  indemnify  the  plaintiffs.  He  is 
not  bound  to  pay  them  the  money.  If  he 
be  responsible  at  all,  it  must  be  on  the 
ground  that  he  was  originally  liable.  If 
so,  he  might  now  be  compelled  to  pay  the 
money  again,  if  they  should  fail  to  pay  it 
to  the  party  who  obtained  the  judgment 
against  them. 

This  is  not  like  the  case  of  a  promise  by 
a  certificated  bankrupt.  In  that  case 
the  declaration  does  not  charge  the  defend- 
ant with  being  legally  liable,  and  therefore 
promising,  as  the  declaration  here  does.  If 
the  clerk  was  not  legally  liable,  the  consider- 
ation upon  which  the  plaintiffs  have  thought 
proper  to  rest  their  case   sinks  under  them. 

If  A.  should  sueB.,  charging  that  B.  had 
beaten  him,  and  in  consideration  thereof, 
became  legally  bound  to  pay  him  a  certain 
sum  of  money,  and  therefore  promised  to 
pay  that  sum ;  the  action  would  not  lie. 
But  in  case  of  a  compromise,  if  the  plain- 
tiff agree  not  to  bring  his  action  of  assault 
and  battery,  upon  the  defendant's  promis- 
ing to  pay  a  certain  sum ;  an  action  lies 
upon  the  promise. 

Thursday,  November  28th,  Stanard,  on 
the  same  aide,  to  show  that  the  action  of 
assumpsit  would  not  lie  in  cases  like  this 
in  principle,  referred  to  1  Cranch,  332, 
Marine  Insurance  Company  oi  Alexandria 
V.  Young,  and  to  2  Wils.  141,  Marriott  v. 
Lister. 

Saturday,  November  30th.  The  judges 
pronounced  their  opinions,    seriatim. 

498  ♦JUDGED  COALTER.     The  bond  of 
a    guardian    must    be  taken    in    open 

court;  not  only  because  the  court,  and  the 
court  alone,  must  approve  of  the  security, 
but  because,  in  case  of  the  inability,  or 
refusal  of  the  iruardian  to  give  such  secu- 
rity, the  court  is  to  appoint  either  another 
guardian,  or  a  curator. 

The  clerk,  then,  has  nothing  more  to  do 
in  the  business  than  to  prepare  the  bond 
and  insert  the  penalty  directed  by  the 
court,  and  if  executed  by  the  party  with 
security,  to  see  that  the  bond  be  duly  filed 
and  preserved. 

If  he  neglect  or  refuse  to  perform  these 
duties,    or  any  of  them,  he  is  answerable. 


For  instance,  if  he  refuse  to  prepare  the 
bond  for  signature,  the  court  will  immedi- 
ately punish  him  for  such  contempt;  or,  if 
the  bond,  after  it  is  legally  executed,  be 
lost  by  the  negligence  of  the  clerk,  not  the 
court,  (who  did  their  duty,)  but  the 
clerk,  will  be  answerable  to  the  party  in- 
jured. 

I  cannot,  therefore,  well  see  how  the  clerk 
can  be  made  liable  to  damages  for  the  non- 
execution  of  the  bond ;  inasmuch  as  the  law 
directs  the  justices  to  take  it;  prescribes  a 
remedy  against  them  for  neglect,  and  showa 
how  they  may  secure  themselves  against 
this  penalty,  if  bond  be  not  given,  to  wit» 
by  appointing  a  curator,  &c.  But,  as  there 
may,  perhaps,  be  cases  in  which  the  clerk 
will  be  answerable  for  the  non-execution  of 
a  bond  of  this  kind,  I  am  not  prepared  to 
say  that  neither  the  justices,  not  the  par- 
ties, shall,  in  any  event,  have  recourse  to 
him  for  indemnity.  Before  such  recourse, 
however,  shall  be  had,  I  am  of  opinion  it 
must  at  least  appear  that  the  clerk  had  it 
in  his  power  to  take  a  legal  and  proper 
bond. 

If  we  consider  the  order  of  the  court  in 
this  case,  as  stated  in  the  declaration,  to 
mean  that  the  clerk  was  to  take  the  bond 
in  the  office,  I  think  the  clerk  would  not  be 
responsible;  because  this  would  impose  on 
him  the  doing  an  illegal  act;  and,  if  he 
did  it  not,  especially  as  the  order  appointing^ 
the  guardian  is  absolute,  (not  conditional, 
*'on  his  giving  bond  in  the  office,")  the 
clerk  ought  not  to  be  responsible  for 
499  the  consequences  of  such  *order; 
since  he  could  not  compel  the  party 
to  give  bond,  and  could  not  indemnify  him- 
self by  the  appointment  of  a  curator,  in 
case  of  failure. 

If  we  consider  the  order  as  directing- 
him  to  take  the  bond  in  court,  it  doe» 
not  appear  that  he  had  it  in  his  power 
to  do  so ;  for,  admitting  that  the  order 
was  not  blank,  as  to  the  penalty,  a8> 
stated  in  the  declaration,  but  that  the 
court,  after  verdict,  would  presume  a  pen- 
alty had  been  fixed;  yet  it  does  not 
appear  that  the  party  was  either  able  or 
willing  to  give  security,  or  that  such  secu- 
rity was  approved  by  the  court:  on  the 
contrary,  it  appears  that  they  had  not  ap- 
proved of  any  one  as  security,  but  directed 
the  clerk  to  take  good  security.  The  order 
was  not  conditional;  the  clerk  could  not 
compel  the  party  to  give  security,  or  ap- 
point a  curator  in  case  of  failure:  and  it 
nowhere  appears  that  he  could  have  taken 
bond,  even  if  he  had  power  to  judge  of  the 
sufficiency  of  the  security ;  he  was,  there- 
fore, not  responsible  for  the  non-execution 
of  the  bond. 

There  are  other  circumstances,  too,  in 
this  case,  which  have  great  weight  on  my 
mind,  but  on  which  I  forbear  to  give  any- 
absolute  opinion. 

It  is  not  stated  in  the  declaration  that 
the  suit  against  the  justices  was  brought 
by  the  wards  generally;  by  any  one  of 
them  in  particular;  or  by  whom  it  was 
brought ;  or  that  the  suit  was  for  such  dam- 
ages as  had  been  assessed  against  the 
guardian  in  a  suit  by  the  orphan,  or  or- 
phans, against  him,  and  which  he  was  un- 
able to  pay;  (for  which  amount   only,    by 
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the  third  section  of  the  law,  were  they  lia- 
ble;) nor  is  it  stated  that  they  had  paid 
those  damages,  or  any  part  of  them. 

Nor  am  I  prepared  to  say  whether,  after 
verdict,  this  is  to  be  considered  an  express 
or  implied  assumption  ;  or  if  the  former, 
how  far  an  action  of  that  kind,  for  mal- 
feasance in  o€5ce,  can  be  maintained ;  or 
how  far  snch  action,  arising  ez  delicto, 
would  be  lost  by  the  death  of  the  ofiBcer. 

Upon    the    whole,  I  think  there    is 

500  nothing  in  this  declaration  *to    sup- 
port either  an  express  or   implied  as- 
sumption ;(a)  and  that  both  judgments  are 
erroneous. 

JUDGB  ROAN£.  Not  deeming  it  neces- 
sary to  consider,  or  decide  upon,  the  other 
objections  made  to  the  judgment  and  decla- 
ration in  this  case,  I  am  of  opinion  to  re- 
verse both  judgments,  and  enter  judgments 
for  the  appellant,  on  this  ground,  that  no 
sufiBcient  cause  of  action  is  stated  in  the 
declaration :  for,  while  the  promise  stated 
in  the  declaration  is  predicated  upon  the 
alleged  neglect  of  the  deputy  of  the  appel- 
lant's intestate  to  take  the  bond  and  surety, 
in  and  by  the  said  declaration  supposed  to 
be  necessary,  it  is  not  averred  that  the  ap- 
pellees and  their  associates  designated  the 
said  sureties,  and  admitted  their  sufiB- 
ciency;  without  which  the  deputy  afore- 
said was  not  bound  to  complete  the  bond 
aforesaid;  and,  consequently,  the  promise 
erected  thereupon  was  without  an  adequate 
consideration  to  support  it. 

JUDGE  FLEMING.  Not  doubting  but 
every  clerk  of  a  court  of  record  is  responsi- 
ble for  the  malfeasance,  or  neglect  of  the 
official  duties,  of  his  deputy,  I  am  yet  of 
opinion  that  neither  the  principal  nor 
deputy  is  to  be  mulcted  for  failing  to  per- 
form a  service  not  required  of  them  by  law. 

The  ground  of  the  present  action  is,  that 
the  deputy  clerk  of  the  defendant  neglected 
to  take  a  bond,  with  sufficient  security,  of 
a  guardian  appointed  by  the  court.  From 
the  plaintiffs'  own  showing,  they  had  no 
cause  of  action  against  the  defendant ;  the 
taking  a  guardian's  bond  being  not  a  min- 
isterial, but  a  judicial  duty ;  which  the  law 
imposes  on  every  court  appointing  a  guard- 
ian. The  clerks  generally  provide  bla'nk 
bonds,  which  are,  or  ought  to  be,  always 
filled  up,  and  executed,  in  open  court,  which 
is  to  judge  of  the  sufficiency,  or  insuffi- 
ciency, of  the  security  offered,  and  to  order 
accordingly;  which  order  (among  others 
of    the    day)    is  to   be    read    by   the 

501  *clerk,    and    signed   by  the  presiding 
member  before  the  adjournment  of  the 

court. 

It  seems  to  me,  therefore,  that  the  de- 
fendant was  not  chargeable,  either  on  an 
express  or  an  implied  assumpsit ;  and,  con- 
sequently, that  the  judgment  of  both  courts 
ought  to  be  reversed,  and  judgment  entered 
for  the  appellant ;  which  is  the  unanimous 
opinion  of  the  court. 


McCargo,   Executor  of  James  Callicott,  v. 
Susanna  Callicott. 

Tuesday.  Octol>er  15tb.  1811. 

HiulMiid  and    Wife— Dower    by    Pormer   Marriace— 


RliThta  of  HuslMiid  In.*— When  a  widow  marries 
affain,  tbe  slaves  which  she  held  for  tbe  term  of 
her  life,  as  part  of  the  estate  of  her  first  husband, 
belons*  to  her  second  husband,  and  his  representa- 
tives, until  her  death. 

The  question  debated  in  this  case  was, 
whether  a  widow,  holding  slaves  in  right 
of  dcwer,  and  marrying  again,  thereby 
vesta  them  in  her  second  husband,  so  that, 
upon  his  death,  they  shall  go  to  his  repre- 
sentatives ;  or  whether  she  shall  have  them 
for  the  residue  of  her  life? 

Littlejohn  McCargo,  executor  of  James 
Callicott,  deceased,  declared  in  detinue  for 
several  slaves,  against  Susanna  Callicott, 
his  widow;  charging  that  *'the  said  James 
Callicott,  in  his  lifetime,  to  wit,  Ac.  was 
possessed  of  said  slaves,  of  the  va'ue  afore- 
said, as  of  his  own  proper  slaves,  to  hold, 
to  him  and  his  executors  or  administrators, 
for  and  during  the  life  of  the  said  defend- 
ant Susanna  Callicott;  and  that  afterwards, 
to  wit,  &c.  the  interest  of  said  James  Calli- 
cott and  his  executors  in  the  slaves  afore- 
said being  unexpired,  the  said  defendant, 
by  finding,  or  other  means,  without  right, 
possessed  herself  of  the  said  slaves,  and 
the  same  to  the  plaintiff  doth  refuse  to  de- 
liver, though  often  required,"  Ac.  Plea, 
non  detinet,  and  issue. 

The  jury  found  a  special  verdict,  stating 
that,  in  the  year  1795,  the  defendant  was 
entitled  to  the  slaves,  in  the  declaration 
mentioned,  for  the  term  of  her  life,  as  her 
thirds  of  the  slaves  of  George  Brooke,  her 
first  husband,  who  died  intestate;  that  the 
testator  of  the  plaintiff  then  intermarried 
with  the  defendant,  and,  by  virtue 
502  thereof,  *was  possessed  of  the  slaves 
aforesaid  until  his  death  in  the  year 
1807 ;  that  he  made  his  will  on  the  21st  day 
of  December,  1806,  which  they  found  in 
haec  verba;  that  the  defendant  was  in 
possession  of  the  slaves,  in  the  declaration 
mentioned,  at  the  period  of  the  commence- 
ment of  this  action,  and  still  retains  pos- 
session of  them,  &c.  The  will  contained  a 
devise  to  the  defendant  of  the  plantation 
the  testator  lived  on  with  six  negroes,  (by 
name,)  being  different  from  those  now  in 
question,  two  feather  beds  and  furniture, 
two  horses,  twelve  head  of  cattle,  twelve 
head  of  sheep,  and  fifteen  head  of  hogs, 
also  the  use  of  his  table  and  kitchen  fur- 
niture, during  her  life,  and  at  her  death  to 
be  equally  divided  among  his  daughters. 
All  the  residue  of  his  estate,  real  and  per- 
sonal, (in  general  terms,)  was  directed  to 
be  equally  divided  between  his  two  sons. 

The  county  court  gave  judgment,  for  the 
plaintiff,  for  the  slaves  in  the  declaration 
mentioned,  if  to  be  had;  if  not,  for  their 
respective  values,  found  by  the  jury.  Upon 
an  appeal,  that  judgment  was  reversed  by 
the  district  court ;  whereupon  the  plaintiff 
appealed. 

Call,  for  the  appellant.  Before  the  revo- 
lution, it  was  argued  by  some  gentlemen, 
from  a  supposed  similitude  between  slaves 
and  chattels  real,  that  if  the  husband  did 
not,  during  the  coverture,  sell  his  wife's 
dower  slaves,  they  survived  to  her.  But 
now  slaves  are  personal  estate ;  and  all  the 
wife's  interest  in  them  belongs  to  the  hus- 


(a)  7  Tr.  S60. 


•See  monosraphic  note  on  "Husband  and  Wife" 
appended  to  Cleland  y.  Wateon,  10  Oratt  150. 
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band  and  his  representatives.  Besides,  in 
this  case,  the  widow  has  a  provision  under 
the  will,  and  therefore  cannot  claim  against 
it.  (a) 

Wickfaam,  for  the  appellee.  The  uniform 
practice  before  the  revolution  was  for  the 
widow  to  hold  her  dower  slaves  for  life, 
notwithstanding  her  second  marriage.  The 
Act  of  1727,  c.  4,  s.  4,(b)  applied  only  to 
slaves  conveyed,    given,  bequeathed, 

503  or  descended   to  a   feme  covert ;  *but 
not   to  dower   slaves,    in    which   the 

widow  holds  an  estate  of  a  peculiar  charac- 
ter, vesting  by  act  of  law  only.  The  words 
of  the  last  section  of  that  act  expressly 
gave  her  an  estate  for  life  in  such  slaves. 
They  were  not  vested  in  her,  in  her  own 
right,  but  only  in  a  qualified  manner,  for 
the  support  and  maintenance  of  children, 
in  case  the  other  estate  of  the  decedent 
should  be  insufficient  for  that  purpose ;  and 
she  was  not  permitted  to  carry  them  out  of 
the  colony. 

Neither  is  the  law  altered  in  Ihat  respect. 
The  act  of  1792,  c.  103,  s.  44,  45,  (c)  pro- 
hibits the  widow,  and,  in  like  manner,  her 
second  husband,  from  carrying  her  dower 
slaves  out  of  the  state.  This  circumstance 
is  conclusive. 

Mr.  Call's  second  point  does  not  occur  in 
the  case.  There  is  no  evidence  that  James 
Callicott,  the  second  husband,  ever  claimed 
the  slaves  now  in  question.  They  are  not 
mentioned  in  the  will.  She  does  not  claim 
dower  out  of  his  estate,  but  only  endeavours 
to  retain  her  dower  of  the  estate  of  her  first 
husband.  There  is,  therefore,  no  repug- 
nancy between  her  doing  this  and  her  hold- 
ing under  the  will. 

Call.  Mr.  Wickham's  argument  is  a  per- 
fect felo  de  se ;  because  it  proves  too  much. 
The  full  effect  of  the  word  '* convey" 
takes  in  every  species  of  acquisition.  Was 
it  ever  doubled,  if  the  husband  sold  his 
wife's  dower  slaves,  that  the  purchaser  had 
a  good  right?  Mr.  Wickham's  argument 
amounts  to  this;  that  the  husband  has  no 
right  to  such  slaves.  If  so,  he  has  no  right 
to  sell  them ;  neither  can  his  creditors  take 
them  by  execution;  which  is  done  every 
day.  Can  there  be  any  reason  for  the  life's 
losing  to  the  husband  an  absolute  estate  in 
personals,  and  yet  not  an  estate  for  life? 
Choses  in  action  do,  indeed,  according  to 
Wallace  v.  Taliaferro,  2  Call,  447,  survive 
to  the  wife.  But  the  evident  intention  of 
the  law  is  to  give  to  the  husband  all 
her  personal   property   in  possession. 

504  *It  does  not  follow,  from  the  prohibi- 
tion   to   carry    the   slaves   out  of  the 

state,  that  the  wife  shall  have  them  at  his 
death.  That  provision  is  only  for  the  ben- 
efit of  those  in  remainder.  The  husband 
has  either  his  wife's  right,  or  none  at  all ; 
and  if  he  has  her  right,  it  must  be  an  es- 
tate for  her  life. 

Wickham.  I  do  consider  dower  in  slaves 
as  a  very  anomalous  property ;  slaves,  in 
some  respects,  resembling  real,  and,  in 
others,  personal  estate.  Dower  slaves  are 
of  the  nature  of  real  estate.  The  husband 
is  entitled  to  their  profits  during  the  cover- 
ture.    They  may  be  sold,  under  execution. 


for  the  joint  lives  of  the  wife  and  husband ; 
but  not  for  a  longer  time.  Her  dower  is 
a  continuation  of  her  first  husband *s  es- 
tate. Of  what  use  would  her  dower  lands 
(which,  it  is  admitted,  survive  to  her  on 
her  second  husband's  death)  be,  without 
slaves  to  work  them?  If  the  legislature 
had  considered  the  slaves  as  belonging  to 
the  husband  for  the  wife's  life,  it  would 
have  made  the  forfeiture  imposed  upon  him 
for  carrying  them  out  of  the  state  coexten- 
sive with  her  life ;  but  it  is  extended  only 
to  his  death.  This  shows  plainly  the  sense 
of  the  legislature.  The  wife  has  not  the 
property  in  the  slaves,  but  only  the  use  for 
her  life. (d) 

Call.  Since  the  act  declaring  slaves  to 
be  personal  estate,  (e)  they  are  not,  prop- 
erly speaking,  held  as  dower.  The  legis- 
lature has  cautiously  avoided  using  that 
word;  instead  of  which  its  language  is, 
that  the  wife  shall  have  **the  use,  for  her 
life,  of  such  slave  as  shall  be  in  her 
share."  This  does  not  prevent  her  dispos- 
ing of  such  use  to  her  second  husband ; 
which  she  does  by  the  marriage. 

The  words  of  the  law,  imposing  the  for- 
feiture on  the  husband  for  carrying  the 
slaves  out  of  the  state, (f)  are,  not  merely 
that  he  **shall  forfeit  them  for  his  life,'* 
but  ''all  the  estate  which  he  holds  in  right 
of  his  wife's  dower  for  and  during  the  life 

of  the  said  husband." 
505         *No  conclusion,  therefore,  in  favour 
of  the    point   contended    for    by   Mr. 
Wickham,  can  be  drawn    from   this  cl^nse. 

Monday,  February  3d,  1812,  the  president 
delivered  the  opinion  of  the  court,  consist- 
ing of  JUDGES  FLEMING,  ROANE, 
CABELL,  and  COALTER,  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
that  of  the  county  court  affirmed. 


Snickers  v.  Dorsey. 

Saturday.  November  83d.  1811. 

I.  Conmtsslonera    In   Chancery— Report— Motion    fl6r 

Reconinltment.*-On  a  motion  to    recommit  the 

report  of  a  commissioner  in  chancery,  if  tbe  pre- 

vioas  nefflect,  or  contumacy,  of  the  party  render 

it  proper  to  overrule  his  motion,  so  far  as  it  ffoes 

to  open  the  accounts  aDew:  he  may.  nevertheless, 

be  permitted  to  show  himself  entitled  to  credits 

not  considered  by  the  commissioner,  if  it  appear 

probable,  from  the  evidence  in  support  of    the 

motion,  Uiat  he  is  entitled  to  such  credits. 

a.  Chencery  Practice— Interest— In  general, since  the 

1st  of  May.  1804.  when  interest  Is  allowed  in  equity, 

it  should  not  stop  at  the  time  when  the  balance  of 

account  is  struck,  nor  at  the  date  of  the  decree, 

but  should  run  to  the  payment  of  such  balance. 

See  Anderson  v.  Anderson  and  others,   1  H.  &  M. 

13:     Commonwealth   ▼.    Newton.    Executor   of 

Tucker,  id.  90:  Deans  v.  Scriba,  2  Call.  416:  IMl- 

Hard  V.  Tomllnson.  1  Munf.  188.    And  2  Rev.  Code. 

80. 

Michael  Dorsey  filed  his  bill  against  Wil- 
liam Snickers  and  David  Castleman,  jun. 
in  the  superior  court  of  chancery,  holden  at 
Staunton,  and  obtained  an  injunction  to 
stay  proceedings  on  a  judgment  of  the 
county  court  of  f^rederick,  upon  which  ex- 


(a)  Ambler  and  Wife  v.  Norton.  4  H.  &  M.  23. 

(b)  VirfiTlnia  Laws.  (edit,  of  1789.)  p.  81. 

(c)  1  Rev.  Code,  p.  191. 


(d)  1  Rev.  Code.  c.  92.  s.  27,  p.  14. 

(e)  Ibid.  c.  103.  s.  43,  p.  191. 

(f)  Ibid.  s.  45. 

*See  monographic  note  on  "Commissioners  tn 
Chancery"  appended  to  Whitehead  v.  Whitehead, 
88  Gratt  870. 

The  principal  case  is  cited  in  Grantham  v.  Lucas, 
84  W.  Va.  283. 
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ecntion  was  isstted,  in  behalf   of  Snickers, 
endorsed  '*for  the  benefit  of  Castieman." 

The  judgment  was  rendered,  upon  motion 
in  a  summary  way,  for  631.  lis.  3d.  with 
interest  and  costs,  being  so  much  paid  by 
the  plaintiff  Snickers,  as  surety  for  the  de- 
fendant Dorsey,  in  a  forthcoming  bond. 

The  equity  stated  in  the  bill  was,  that 
sickness  had  prevented  the  complainant 
from  opposing  the  motion,  and  that  Snickers 
being  indebted  to  him  a  much  larger  sum, 
upon  an  unsettled  account,  for  repairs  of  a 
mill,  &c.  (the  items  of  which  were  particu- 
larly set  forth,)  had  made  that  payment, 
in  pursuance  of  a  previous  promise  to  do 
so,  and  in  part  satisfaction  of  his  debt  to 
the  complainant. 

The    answer  of    Snickers    (among 

506  other  circumstances)  ^stated  that, 
long  after  he  had  satisfied  the  execu- 
tion upon  the  forthcoming  bond,  '*the  com- 
plainant insisted  upon  his  executing  his 
bond  for  ninety  pounds,  as  a  full  and  com- 
plete satisfaction  of  all  his  demands;  which 
this  respondent  expressly  refused  to  do; 
because  the  complainant  had  not  accounted 
to  him  for  a  considerable  quantity  of  flour, 
perhaps  40  or  50  barrels,  manufactured 
from  wheat  he  had  at  several  times  deliv- 
ered into  the  mill  occupied  by  the  com- 
plainant ;  and  also  because  this  respondent 
considered  himself  responsible  for  consid- 
erable quantities  of  wheat,  (which  had 
been  delivered  into  the  mill,  while  the 
complainant  was  in  his  employ  as  mil- 
ler, by  several  persons,)  unaccounted  for, 
and  converted  by  the  complainant  to  his 
own  use;  and  this  respondent  expressly 
avers  that  he  does  not  believe,  upon  that 
account,  he  owes  the  complainant  one  cent. " 

The  defendant  Castieman,  by  his  answer, 
denied  any  knowledge  of  the  transactions, 
as  stated  in  the  bill,  between  the  parties, 
except  that,  shortly  after  a  bond  for  sixty 
pounds  (mentioned  in  the  bill)  was  ex- 
ecuted by  Snickers  to  the  complainant, 
(which  bond  had  been  assigned  to  this  de- 
fendant,) '* the  complainant  informed  this 
defendant  that  he  had  offered  Snickers 
that,  if  he  would  execute  his  bond  for 
ninecy,  instead  of  the  sixty  pounds,  it 
should  be  a  complete  settlement  of  the  ac- 
counts between  them  relating  to  the  mill 
business. 

The  chancellor  overruled  a  motion  to 
dissolve  the  injunction,  and  referred  the 
accounts  between  the  parties  to  a  commis- 
sioner, who  made  a  report,  setting  forth 
that  Snickers,  though  duly  notified,  had 
refused  to  attend,  or  render  any  account ; 
that  sundry  witnesses  on  behalt  of  the 
complainant  (whose  testimony  was  stated) 
had  been  examined  before  him  ;(a)  and  that 
a  balance  appeared  due,  from  Snickers  to 
Dorsey,  of  4041.  13s.  Id.  March  3,  1806.  The 
items  of  debit  and  credit  were  specially 
stated  in  the  report,  but  no  evidence  was 
exhibited    before    the   commissioner, 

507  in  relation  to  the  wheat  and  flour,  *^for 
which      credits     were      claimed      by 

Snickers  in  his  answer:  of  course,  no  such 
credits    were   allowed    by    him;    except    a 
credit,  '•January  1,    1799,    cash    for    flour, 
171.  68." 
A  motion  was  made  to  recommit   the   re- 


(a)  See  2  Rev.  Code,  94. 


port,  upon  affidavits  of  the  defendant 
Snickers,  and  of  Thomas  Stribling  and 
Joseph  Tidball,  witnesses  in  his  favour. 
His  own  affidavit  stated,  **that  he  now  has 
it  completely  in  his  power  to  establish  that 
he  is  not  actually  indebted  to  said  Dorsey 
to  the  amount  of  one  hundred  dollars;  that 
he  can  prove  that  Dorsey  acknowledged  he 
(Snickers)  did  not  owe  him  more,  and 
offered  to  take  that  sum,  and  give  him  a 
receipt  in  full ;  that  he  was  prevented  from 
offering  said  testimony  to  the  commis- 
sioner, because  he  did  not  consider  him- 
self interested  in  the  suit  against  Dorsey 
at  law,  inasmuch  as  David  Castieman  had 
only  used  this  affiant's  name,  and  was 
actually  the  person  interested  himself;  that 
he  always  laboured  under  that  impression 
until  said  Castieman 's  attorney  informed 
him  otherwise,  which  was  after  the  account 
had  been  made  up  and  transmitted  to  court ; 
that  he  never  had  counsel  in  court;  and 
that,  when  he  answered  Dorsey 's  bill,  he 
considered  that  he  was  only  making  a 
statement  of  facts  for  the  use  and  benefit 
of  Castieman." 

Thomas  Stribling  made  oath  that,  some 
time  in  January  or  February,  1806,  he  sold 
his  crop  of  wheat  to  Dorsey,  to  be  delivered 
on  a  certain  day ;  and  that  Dorsey  did  not 
come  for  it  until  three  days  after,  and  gave 
for  a  reason,  that  he  had  been  engag^  in 
settling  his  accounts  with  Snickers,  which, 
at  last,  he  had  effected,  and  that  Snickers 
had  given  him  his  bond  for  the  amount  due 
him ;  which  bond  he  had  assigned  to  David 
Castieman.  The  witness  did  not  recollect 
the  amount  of  the  bond,  but  thought  it  was 
three  or  four  hundred  dollars. 

Joseph  Tidball's  testimony  was,  that  some 
time  in  the  summer  of  1806,  Dorsey  applied 
to  him  to  be  his  security  in  the  injunction 
bond,  and  said,  at  the  time  of  making  said 
application,  that  Snickers  owed  him 
508  between  *^two  and  three  hundred  dol- 
lars, which  he  said  would  fully  pay 
the  amount  of  the  execution  which  the  said 
Snickers  had  against  him.  The  witness 
did  not  recollect  whether  Dorsey  said  the 
money  was  owing  to  him,  by  a  settlement 
made  with  Snickers,  or  that  there  would 
be  the  above  sum  due  him,  when  he  could 
obtain  a  settlement. 

The  chancellor.  Brown,  pronounced  the 
following  opinion  and  decree: 

'^The  only  question  in  this  cause,  which 
now  comes  on  upon  the  bill,  answers  and  re- 
port of  the  commissioner,  (not  excepted  to,) 
is  whether  the  court,  upon  the  motion  of 
the  defendant  Snickers,  founded  on  his 
affidavit,  and  the  affidavits  of  Joseph  Tid- 
ball and  Thomas  Stribling,  will  recommit 
the  report.  If  this  question  was  confined 
to  the  case  before  the  court,  there  would  be 
less  difficulty ;  but,  when  the  question  in- 
volves a  principle  of  the  utmost  importance 
to  suitors  in  this  court,  we  ought  to  pause. 
Owing  to  the  situation  of  this  chancery 
district,  it  is  a.  well  known  fact  that  causes 
remain  on  the  docket  for  years,  in  many 
instances,  before  a  report  of  any  kind  can 
be  had.  Shall  we,  then,  for  the  sake  of  an 
individual,  who  has  discovered  so  much 
iiegligence,  and  such  absolute  contempt  of 
the  orders  of  this  court,  as  the  defendant 
Snickers  appears,  from  the  commissioner's 
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report,  to  have  done,  introduce  a  precedent, 
of  which  all  snbsequent  suitors  will  have 
a  right  to  avail  themselves,  which  will 
tend  to  such  a  delay  as  will  be  equal  to  a 
denial  of  justice?  This  court  will  not,  un- 
less compelled  by  superior  authority,  estab- 
lish such  a  precedent. 

"This  much  is  observed,  on  a  presump- 
tion that  Snickers  is  not  indebted  to  the 
plaintiff.  But  the  court  cannot  suppose 
that  this  is  the  fact.  Snickers's  answer  and 
affidavit  evidence  the  reverse :  the  affidavit 
of  Tidball  provesthe  reverse;  and  the  affi- 
davit of  Stribling  does  not  establish  the 
fact  that  Snickers  is  not  indebted.  That 
part    of    Snickers's  affidavit,    which 

509  states  that  he  did  not  consider  *him- 
self  interested,  ought  not,    upon    any 

principle,  to  be  regarded.  Can  it  be  pre- 
sumed that  he  was  ignorant  of  the  con- 
tents of  a  bill  which  he  has  answered? 
That  bill  prays  for  an  account  and  decree 
against  Snickers.  The  order  of  court  is 
founded  upon  that  prayer.  If  ignorance 
in  such  a  case  be  admitted  as  an  apology,  I 
know  not  when  it  could  be  denied;  and 
if  a  recommitment  be,  in  this  case,  di- 
rected, I  should  consider  myself  always 
bound,  at  the  request  of  either  party,  to 
make  such  a  direction. 

'*It  is  therefore  adjudged,  ordered,  and 
decreed,  that  the  defendant's  motion  be 
overruled ;  that  the  injunction  awarded  the 
plaintiff  to  stay  execution  of  a  judgment  of 
the  court  of  Frederick  county  in  the  bill 
mentioned,  be  perpetual ;  and  that  the  de- 
fendant Snickers  do  pay  unto  the  plaintiff 
the  sum  of  4041.  13s.  Id.  current  money  of 
Virginia,  and  his  costs." 

From  which  decree  the  defendant  Snickers 
appealed. 

Thursday,  November  28th.  The  presi- 
dent pronounced  the  following  opinion  of 
this  court. 

**The  court,  considering  it  better  to 
permit  individual  suitors  to  abide  by  the 
effects  of  their  own  negligence,  or  contu- 
macy, than  to  establish  principles  leading 
to  the  prostration  of  those  rules  which  have 
been  wisely  established  for  the  furtherance 
of  proceedings  in  courts  of  equity,  approves 
the  decision  of  the  chancellor,  so  far  as  it 
refuses  to  open  the  accounts  anew ;  but,  in- 
asmuch as  the  sum  reported  in  favour  of 
the  appellee  greatly  exceeds  that  which  he 
seemed  to  think  was  due  to  him  from  the 
appellant;  and  which  may  probably  have 
arisen  from  his  opinion  respecting  the 
credits  now  claimed  against  him  by  the  ap- 
pellant, for  wheat,  delivered  into  the  mill 
and  unaccounted  for,  (for  which  he  (the 
appellant)  alleges  himself  to  be  responsi- 
ble, )  and  for  flour  manufactured  by  the  ap- 
pellee, from  his  (the  appellant's)  wheat; 
the  court  is  inclined  to  depart  from  the 
decree      of     the    chancellor,    so    far 

510  *as  to  let  in    the    appellant  to   show 
himself  entitled,  if  he  can,  to  credits, 

on  these  accounts,  or  either  of  them. 

** Decree  reversed,  and  appellant  directed 
to  pay  to  the  api)ellee,  as  the  party  substan- 
tially prevailing,  his  costs  by  him  about  his 
defence  in  this  behalf  expended.  And  it  is 
ordered,  that  the  cause  be  remanded  to  the 
said  court  of  chancery  to  be  proceeded  in 
upon  the  principles,    and    for  the   purpose 


aforesaid,  and  also  for  the  purpose  of  al- 
lowing the  appellee  interest  on  the  princi- 
pal sum,  which  may  be  found  due  to  him » 
to  the  time  of  payment." 


Whitlock  V.  Ramsey's  Administratrix. 

Thursday,  November  28tli.  1811. 

Bonds— Action  on— VarUuioe  between  Dedarntlon  emfl 
Bond.*— If  a  bond  be  payable  to  James  Whitlow. 
Jan.  and  the  declaration  describe  it  as  payable  to 
the  plaintiff,  after  naming  him  as  "James  Whitlow, 
Jan.  alias  James  Whitlock:"  this  is  not  such  a 
variance  as  should  prevent  it  from  beinff  received 
as  evidence,  in  support  of  the  declaration,  on  the 
plea  of  payment 

This  was  an  action  of  debt  on  a  bill 
penal,  in  the  county  court  of  Campbell. 
The  declaration  was  in  behalf  of  ''James 
Whitlow,  jun.  alias  James  Whitlock,"  and 
stated  the  obligation  as  executed  to  the 
said  plaintiff,  without  specifying  whether 
it  was  to  the  plaintiff  by  the  name  of 
James  Whitlow,  jun.  or  by  the  name  of 
James  Whitlock.  The  bond  produced  was 
to  James  Whitlow,  jun.  In  other  respects 
it  corresponded  exactly  with  the  descrip- 
tion given  in  the  declaration.  At  the  trial, 
which  took  place  on  the  plea  of  ** payment," 
the  defendant  objected  to  the  admission  of 
the  bond  as  evidence ;  it  being,  as  he  con- 
tended, different  from  that  described  in  the 
declaration;  but  the  court  overruled  the 
objection ;  to  which  opinion  a  bill  of  ex- 
ceptions was  filed.  Verdict  and  judgment 
was  entered  for  the  plaintiff,  but  afterwards 
reversed  by  the  district  court  holden  at 
Franklin  court-house,  on  the  ground  of  a 
supposed  variance  between  the  declaration 
and  bond. 
The  plaintiff  appealed  to  this  court:  and, 

after  argument  by  the  counsel  for  the 
511      appellant,  (the  appellee  being  *called 

and  not  appearing,)  the  president,  oo 
Friday,  November  29th,  pronounced  the 
court's  opinion,  that  the  judgment  of  the 
district  court  be  reversed,  and  that  of 
the  county  court  afSrmed. 


CalHs  V.  Waddy. 

Thursday,  December  5th,  1811. 

I.  Statute  of   Umttatlonst— Suspensions— Leipil  Pro. 

ceedlns8.t— It  is  no  answer  to  the  bar  set  up  by 
the  plea  of  the  act  of  limitations,  that  the  plain- 
tiff sued  out  a  writ  for  the  same  cause  of  action 
within  the  time  prescribed  by  the  act,  which  writ 
was  executed  and  returned,  and  went  off  the 
docket  for  want  of  formality.  See  2  Salk.  4S0. 
Budd  V.  Berkenhead. 
a.  3ane— Deceit.}— In  an  action  on  the  case  for  a 
deceit.  If  the  defendant  plead  that  the  cause  of 
action  did  not  accrue  within  five  years  next  before 
sulnar  out  the  writ,  a  replication  that  the  fraud 
came  to  the  plaintiff's  knowledflre  within  that  time 
is  not  ffood;  and  issue  Joined  upon  it  should  be  set 


*See  monographic  noU  on  "Bonds**  appended  to 
Ward  V.  Chum.  18  Gratt  801. 

t5totute  of  Limitations.— See  monofirraphlc  note  on 
"Limitation  of  Actions"  appended  to  Herrin^ton  v. 
Harklns,  1  Rob.  581. 

(Same— Suspension— Leffsi  Prooeedtaffs.— See  prin> 
cipal  case  cited  in  Catlett  v.  Russell,  6  Leiffh  872. 

SSame— Fraud.— In  Thompson  r.  Whitakerlron  Co., 
41  W.  Va.  574.  23  S.  E.  Rep.  796,  it  was  held  that  when 
a  cause  of  action  arises  out  of  fraud,  the  statute  of 
limiutions  runs  from  its  perpetration,  but  that  this 
rule  did  not  apply  to  fraudulent  conveyances.  In 
dellverinar  the  opinion  of  the  court,  Brannon,  J., 
said:  "Callisv.  Waddy,  2  Mufkf.  611;  Rice  v.  White.  4 
Lelifh  474:  Cook  v.  Darby,  4  Munf.  444;  Fant  v.  Fant. 
17  Gratt.  14,  say  that  the  statute  runs  from  the  act 
of  fraud." 

To  the  same  point,  see  the  principal  case  cited  In 
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aside,  by  tbe  court,  as  ImmaterlaL  See  8  H.  &  M. 
p.  120,  note  (1)  as  to  the  difference  between  an 
informal  and  an  Immaterial  Issne.  See  also  Kerr 
▼.  Dizon,  2  Call,  979;  KirUey  v.  Deck.  8  H.  &  M.  888, 
and  Baird  &  Co.  ▼.  Mattox.  1  Call.  8C7— 87B. 

To  an  action  on  the  case  for  a  deceit,  the 
defendant  Callia  pleaded,  *'not  guilty," 
and,  for  further  plea,  *^that  the  cause  of 
action,  if  any,  did  not  accrue  within  hve 
years  next  before  suing  out  the  capias 
ad  respondendum  in  this  cause."  The 
plaintiff  joined  issue  to  the  first  plea  ;  and, 
to  the  second  replied  that  the  plaintiff 
ought  not  to  be  precluded  from  his  said  ac- 
tion **by  any  thing  by  the  defendant  above 
in  pleading  alleged ;  because  the  plaintiff 
sued  out  his  writ  in  the  said  court,  against 
the  said  defendant  for  the  same  cause  of 
action,  within  the  time  prescribed  by  the 
act  of  limitations,  which  was  executed  and 
returned  by  the  sheriff  of  said  county,  and 
which  went  off  the  docket  for  want  of 
formality;  also  because  his  cause  of  action, 
as  alleged  in  his  declaration  aforesaid,  is 
founded  on  a  fraud,  and  the  plaintiff  avers 
that  the  same  came  to  his  knowledge 
within  the  time  prescribed  by  law  for  the 
bringing  of  this  kind  of  actions,  (to  wit,) 
within  five  years  previous  to  his  suing  out 
his  writ  in  this  cause ;  and  this  he  is  ready 
to  verify,"  Ac. 

The  defendant  filed  a  rejoinder,  *'that 
the  plaintiff  his  action  ought  not  to  have, 
&c«  for  any  thing  by  him  in  his  replica- 
tion aforesaid  alleged,  because  the  defend- 
ant says  thei^  is  no  such  record  in  the  said 
court,  of  a  suit  by  the  same  plaintiff 
against  the  defendant  for  the  same  cause 
of  action ;  and  this  he  prays  may  be  in- 
quired of  by  the  court,  &c.  also  because 
the  fraud  in  this  cause,  if  any 
512  *there  was,  did  not  first  come  to  the 
knowledge  of  the  plaintiff  within  five 
years  prior  to  the  suing  out  of  the  writ  in 
this  cause,"  &c» 

Issues  being  so  joined,  a  jury  was  em- 
panelled; and  at  the  trial,  the  defendant 
tendered  a  demurrer  to  evidence;  but  the 
court  being  of  opinion  that  the  case  was 
clear  iu  the  plaintiff's  favour,  refused  to 
compel  him  to  join  in  demurrer:  where- 
upon, a  bill  of  exceptions  was  signed  and 
sealed.  A  verdict  was  found  for  the  plain- 
tiff, for  2661.  6s.  damages;  and  judgment 
entered  accordingly;  which  being  affirmed 
by  the  district  court,  the  defendant  ob- 
tained a  writ  of  supersedeas  from  a  judge 
of  the  court  of  appeals. 

After  argument,  by  Wirt,  for  the  plain- 
tiff in  error,  and  Peyton  Randolph,  contra, 
the  following  was  delivered  as  the  opinion 
of  this  court. 

*  'This  court,  not  deeming  it  necessary  to 
decide  upon  th^  point  made  by  the  bill  of 
exceptions  in  this  case,  is  of  opinion  that 
the  judgment  of  the  said  county  court  is 
erroneous,  in  this,  that  the  said  court  pro- 
ceeded to  render   judgment  for  the  defend- 

Bowe  ▼.  BenUey.  39  Qratt.  780:  Vanbibber  v.  Belme, 
8  W.  Va.  178:  foot-note  to  Rice  v.  White,  4  Lelffh  474: 
monocrapbic  no^tf  on  "Fraad"  appended  to  Mont- 
gomery ▼.  Rose,  1  Pat  &  H.  6. 

In  Amy  v.  City  of  Water  town.  28  Fed.  Rep.  420,  It 
18  said;  "Courts  cannot  ingraft  on  statutes  of 
limitations  exceptions  not  clearly  expressed: 
and  when  the  language  of  the  statute  is  perfectly 
clear,  it  is  the  duty  of  the  court  to  enforce  the  law 
as  it  finds  it." 


ant  in  error,  upon  immaterial  issues  joined 
upon  the  plea  of  the  act  of  limitations ;  the 
same  issues  being  immaterial,  in  this,  that 
the  matter  contained  in  the  replications  to 
the  said  plea,  if  admitted,  or  proved  to  be 
true,  afforded  no  answer  to  the  bar  set  up 
by  the  plea  aforesaid.  Both  judgments  are 
therefore  reversed  with  costs.  And  it  is 
ordered  that  the  jurors'  verdict,  and  all  the 
proceedings  subsequent  to  the  plea  of  the 
act  of  limitations,  be  set  aside,  and  that 
the  cause  be  sent  to  the  superior  court  of 
law,  directed  to  be  held  in  Louisa  county, 
that  the  defendant  in  error  may  reply 
thereto  anew,  in  order  to  a  final  trial  upon 
the  pleas  aforesaid. 


513  *Claughton  and  Others  v.  Macnaughton. 

Saturday,  November  28d,  1811. 

I.  Olcbe  Land— Vscaocy—SUtttte— Construction.— Ac- 
cording to  the  spirit  of  the  act,  "concerning  the 
glebe  lands  and  churches  within  this  common- 
wealth," passed  the  12th  day  of  January,  1808,  no 
glebe  land  was  to  be  considered  vacant,  and  as 
such  liable  to  be  sold,  if  there  was  any  minister, 
who,  in  behalf  of  the  protestant  episcopal  church, 
had  been  put  Into  possession,  and  was  the  Incum- 
bent thereof,  on  that  day:  whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  inducted,  had 
been  canonicaily  elected  or  not 

a.  Sane— Delivery  of  Possession— Sufficiency  of.— 
The  vestry's  order  that  the  minister  "be  Inducted 
into  the  parish  as  incumbent,"  Is  a  sufficient 
delivery  of  possession  of  the  glebes  thereto  at- 
tached, to  prevent  a  sale  of  the  same  sis  vacant. 

Duncan  Macnaughton  filed  his  bill  (Jan- 
uary 20th,  1803)  in  the  superior  court  of 
chancery  for  the  Williamsburg  district, 
setting  forth  that,  on  the  11th  day  of  Jan- 
uary, 1802,  he  was  by  the  vestry  of  Saint 
Stephen's  parish,  in  the  county  of  North- 
umberland, inducted  as  clergyman  of  the 
said  parish,  as  would  more  fully  appear  by 
reference  to  a  copy  (annexed  to  the  bill)  of 
their  proceedings,  attested  by  their  clerk ; 
that,  by  virtue  of  such  appointment,  he 
proceeded  to  discharge  the  various  duties 
of  the  said  clerical  office,  and  had  continued 
to  execute  all  the  functions  thereof  to 
the  present  day ;  that  William  Claughton, 
George  Barrett,  William  Norris,  Samuel 
Downing  and  Peter  C.  Rice,  .known  as  the 
overseers  of  the  poor  for  the  said  county, 
had  nevertheless,  by  a  certain  notification 
in  writing,  advertised  for  sale  two  glebes 
belonging  to  St.  Stephen's  parish,  (to  wit, 
a  glebe  in  Fairfields,  and  one  other  called 
Cherry  Point  glebe, )  of  which  the  complain- 
ant was  the  incumbent,  inducted  with  all  the 
requisites  usually  observed  upon  such  occa- 
sions: which  procedure  of  the  said  over- 
seers of  the  poor  he  charged  to  be  illegal 
and  unjustifiable,  founded  on  an  assumed 
and  pretended  authority  derived  to  them 
under  the  act  '^concerning  the  glebe  lands 
and  churches  within  this  commonwealth,'* 
passed  the  12th  of  January,  1802.  (a)  The 
complainant,  moreover,  contended,  that  the 
said  glebes  were  both  private  donations; 
as  would  more  fully  appear,  reference  being 
had  to  a  deed  to  the  bill  annexed,  relative 
to  Cherry  Point.  For  these  reasons  he 
prayed  an  injunction,  to  inhibit  the  sale 
of  the  said  glebe  lands ;  which  was  awarded 
by  Chancellor  Wirt. 


•The  principal  case  is  cited  In  Selden  v.  Overseers 
of  Poor,  11  Leigh  182. 
(a)  1  Rev.  Code.  421. 
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The  defendant,  Samuel  Downing,  by  his 
answer,  declared  his  own  opinion  to 
514  have  been  that  the  glebes  in  ^ques- 
tion  were  not  vacant,  and,  therefore, 
not  saleable  under  the  act  of  assembly. 
He  had,  therefore,  at  first,  voted  against 
the  sale ;  but  the  majority  of  the  overseers 
having  decided  otherwise,  he  had  acqui- 
esced, (considering  the  question  as  deter- 
mined by  their  vote, )  and  had  finally  voted 
for  proceeding  to  advertise  the  lands  for 
sale. 

The  other  defendants  denied  the  plain- 
tiff's induction;  admitting  that  certain 
persons,  who  had  been  called  by  him,  and 
who,  perhaps,  called  themselves,  the  Vestry 
of  St.  Stephen's  parish  aforesaid,  had  at- 
tempted to  induct  him  into  said  parish  or 
glebes,  or  rather  endeavoured  to  persuade 
other  persons  (particularly  some  of  the 
overseers  of  the  poor)  that  they  had  per- 
formed such  induction ;  but  stating  their 
own  belief  that  said  pretended  ceremony 
took  place  at  the  distance  of  five 
miles,  or  more,  from  either  of  the 
said  glebes  or  glebe  houses,  and  that 
the  complainant  was  never  in  the  actual 
possession  or  occupancy  of  either  of  said 
glebes,  or  either  of  said  houses,  prior  to 
the  passage  of  the  act  of  assembly  afore- 
said. 

The  defendants  proceeded  to  state  the 
cause  of  the  election  of  said  pretended 
vestry,  and  the  manner  in  which  they 
were  elected,  as  follows :  In  the  year  1799, 
prior  to  the  triennial  election,  there  was 
an  order  made  in  vestry,  directing  the  elec- 
tions of  vestrymen,  on  Easter  Monday  in 
1799,  to  succeed  those  then  in  office.  The 
parish  is  divided  into  two  districts ;  Fair- 
fields  district,  and  Cherry  Point  district. 
Six  vestrymen  were  to  be  elected  in  one 
district,  and  six  in  the  other.  The  church- 
wardens were  directed  to  superintend  the 
elections  in  their  respective  districts.  No 
election  took  place  in  either  of  the  districts 
on  that  day,  owing,  in  the  Cherry  Point 
district,  to  the  thinness  of  the  meeting. 
The  churchwarden  superintending  the  said 
last-men tione<[  district,  in  consequence 
thereof,  postponed  the  election  for  that 
district  to  a  day,  as  well  as  these  defend- 
ants recollect,  three  weeks  thereafter,  at 
which  time  an  election  did  take  place 
515  in  that  district,  *and  these  defend- 
ants, with  others,  were  duly  elected 
vestrymen.  In  Fairfields  district,  it  is 
believed,  no  attempt  was  made  to  elect 
vestrymen  (in  the  year  1799  or  1800)  after 
said  faster  Monday.  The  vestrymen, 
elected  as  aforesaid  in  Cherry  Point  dis- 
trict, were  frequently  called  on  by  the  then 
incumbent,  the  Rev.  Mr.  John  Seward,  to 
act  in  local  matters  in  said  district ;  which 
was  customary  for  district  vestrymen ;  and 
which  they  did,  and  their  acts  were  recog- 
nised as  proper  until  the  year  1801;  in 
which  year  they  gave  an  invitation  to  rep- 
utable ministers  of  the  gospel  of  any  de- 
nomination  to  preach  in  the  said  Cherry 
Point  church,  in  the  absence  of  the  then 
incumbent ;  at  which  the  said  incumbent 
took  great  offence,  and  procured  another 
election  to  be  holden  on  the  day  of  ,  1801, 
declaring  that  the  election  of  the  six  ves- 
trymen as  aforesaid  was   void.     On    which 


last-mentioned  day,  the  vestry,  who  ii  is 
said  inducted  the  complainant,  were  elected 
(if  it  can  be  said  they  were  elected  at  all) 
by  a  general  election ;  at  which  time  these 
defendants  believe  that  no  general  election 
could  have  been  holden ;  it  not  being  the 
third  year  from  1799,  or  the  sixth  from  1796 ; 
which  would  more  fully  appear  by  reference 
to  a  canon  of  their's  concerning  vestries 
and  trustees. 

In  addition  to  this  irregularity,  the  de- 
fendants relied  on  the  act  of  assembly, 
passed  the  24th  of  January,  1799,  entitled 
**an  act  to  repeal  certain  acts,  and  to  de- 
clare the  construction  of  the  bill  of  rights 
and  constitution  concerning  religion" (a) 
and  to  such  parts  of  the  acts,  therein 
referred  to,  as  relate  to  this  subject; 
conceiving  the  effect  thereof  to  be* 
that  no  person  inducted  into  any  glebe, 
by  vestrymen,  or  trustees,  elected 
subsequent  to  the  24th  of  January,  1799, 
could,  with  propriety,  be  considered  as  an 
incumbent,  within  the  true  meaning  and  in- 
tention of  the  act  passed  the  12th  of  Jan- 
uary, 1802,  so  as  to  prevent   the    sale 

516  thereof  under  the    said    act.    *As    to 
the  Fairfields'  glebe,  the   defendants 

believed  it  was  a  private  donation.  Bat 
as  to  the  Cherry  Point  glebe,  they  had  nn- 
derstood  that  the  office  of  Northumberland 
county,  in  which,  it  is  supposed,  were  the 
records  relative  to  the  title  thereof,  was 
burnt;  and  therefore  it  is  not  certainly 
known  how  the  church  became  originally 
possessed  of  that.  It  seems,  however,  that 
the  persons,  who  are  said  to  have  been  the 
donors  thereof,  acted  only  in  the  capacity 
of  agents  for  the  church,  and  not  as  do- 
nors, as  would  more  fully  appear,  refer- 
ence being  had  to  a  deed  of  release 
executed  by  them  in  the  year  1713,  and 
duly  recorded  in  Northumberland  county 
court.  The  defendants,  however,  were  at 
a  loss  to  know  the  reason  why  the  com- 
plainant had  stated  the  glebes  in  question 
to  be  private  donations;  unless  he  pre- 
tended to  be  not  only  the  incumbent  thereof, 
but  also  the  heir  of  the  donors:  which 
pretensions  they  believed  to  be  alike  on- 
founded. 

Sundry  depositions  were  taken,  on  both 
sides,  to  support,  or  impugn,  the  several 
elections  of  vestrymen  in  the  years  1799 
and  1801 ;  the  general  purport  of  which, 
in  a  great  measure,  proved  that  neither 
of  those  elections  were  canon ically  regular. 
An  extract  from  the  proceedings  of  the  last- 
mentioned  vestry,  signed  by  Charles  Fallin, 
their  clerk,  showed  that,  at  a  meeting 
thereof,  held  at  Northumberland  court- 
house, the  11th  of  January,  1802,  *'it  was 
agreed  unanimously,  that  the  Rev.  Dun- 
can Macnaughton  be  inducted  into  this 
parish  as  incumbent,  upon  agreement  with 
the  vestry  that  he  have  leave  to  reside  in 
Wicco  parish  during  the  present  year.** 

Chancellor   Tyler,  on  the  10th   of   Jnly« 
1807,  decreed,  **that  the  defendants   be   re- 
strained from  making  sale  of  the  two  glebes 
in  the  bill  mentioned,  so  long  as  the  plain- 
tiff remains  the   incumbent    thereof; 

517  and  that  each    *^party    pay    his   own 


(a)  1  Rev.  Ck>de,  888. 


548 


2MUNF. 


Grbbn  v.  Dulany. 


618-619 


de- 


coBt8;'Ml)  from  which  decree  the 
fendants  appealed  to  this  court. 
518  *The  counael  on  both  sides  sub- 
mitted the  case  without  argument; 
and,  on  Thursday,  November  28th,  1811, 
the  president  pronounced  the  court's  opin- 
ion, that  the  decree  be  affirmed. 


Green  V.  Dulany. 

Taesday,  December  8d,  1811. 

I.  AMiirned  Bond— Action  on— DecUrmtlon— Sufflcency 
of.'— In  an  action  upon  an  assigned  bond,  a  declara- 
tion charfflnff  "that  the  defendant  has  not  paid 
the  debt  to  the  plaintiff,"  bat  containing  no  aver- 
ment "that  he  did  not  pay  it  to  the  assignor  before 
notice  of  the  assignment."  Is  radically  defective, 
and  not  cured  by  verdict. 

a.  Pleading  and  Practice— Issue  of  Pact— Demurrer. t— 
If  the  defendant  plead  several  pleas,  on  which 


(1)  Note.  The  chancellor's  reasons  for  this  decree 
were  understood  to  have  been  expressed  In  his 
opinion  pronounced  April  8th,  1806.  In  a  similar  case 
between  Oeor^e  Youngr.  the  Incumbent  minister, 
and  pastor  of  the  parish  of  Portsmouth,  in  the 
county  of  Norfolk,  plaintiff,  and  John  Pollock  and 
others,  overseers  of  the  poor  of  that  county,  defend- 
ants; which  opinion  was  as  follows: 

"Upon  a  motion  made  this  day,  to  dissolve  the 
injunction  awarded  the  plaintiff,  to  restrain  the 
overseers  of  the  poor  of  the  said  county  of  Norfolk 
from  maklnff  sale  of  a  tract  or  parcel  of  land,  lying 
and  being  in  the  said  county  attached  to  the  church 
of  the  parish  of  Portsmouth,  as  a  glebe ;  the  court,  af- 
ter hearing  counsel  In  opposition  to  the  said  motion, 
understanding  that  the  court  of  appeals  have  in 
their  affirmance  of  a  decree  of  the  superior  court 
of  chancery  held  in  Richmond,  decided  that  the  acts 
of  assembly  relative  to  glebes  were  constitutional; 
this  court  considers  Itself  bound  by  that  decision. 
The  true  construction  of  these  acts  Is  then,  only,  to 
decide  the  present  question.  However  otherwise 
the  act  of  1790  may  operate,  It  gives  no  right  to  the 
overseers  of  the  poor  to  sell  the  glebe  in  dispute: 
Indeed,  that  act  is  studiously  silent  on  the  right  of 
property,  except  so  far  as  it  may  affect  that  object 
by  its  general  operation.  There  Is  no  proof  that 
any  department  of  the  government,  or  any  agent 
thereof,  exercised  any  right  of  ownership,  over  any 
glebe,  in  consequence  of  the  passage  of  that  law: 
its  chief  object  appearing  to  have  been  to  abolish 
ecclesiastical  corporations,  and  to  prevent  the  pros- 
pect of  a  national  church.  It  seems,  then,  that  the 
question  chiefly  turns  on  the  true  construction  of 
the  act  of  1802.  It  being  doubtful  who  were  in- 
tended by  the  words,  present  incumbents,  in  that 
act.  to  explore  the  true  meaning  two  rules  were 
resorted  to;  the  context  of  the  law  was  examined: 
and,  next,  its  reason  and  spirit,  connecting  the  sav- 
ing in  the  preamble  with  the  proviso  In  the  body, 
and  these  with  other  expressions  in  the  law.  It  Is 
believed  that  the  plaintiff,  who  was  elected  and  in- 
ducted by  seven  men,  who  acted,  in  some  character 
for  themselves  and  others,  and  In  behalf  of  the 
church,  became  the  incumbent,  within  the  reason 
and  equitable  meaning  of  that  act;  the  object  of 
the  law  being  not  to  dispossess  any  protestant  epis- 
copalian minister  who.  In  behalf  of  the  church,  had 
been  put  into  possession  of  a  glebe  prior  to  that  act : 
it  nowhere  prescribing  an  anterior  date.  The  act 
Intended  to  have  sold  only  such  glebes  as  were 
actually  vacant:  content  to  wait  the  sale  of  the  res- 
idue until  they  should  become  vacant  by  death  or 
removal.  The  spirit  of  the  law  proposes  to  recon- 
cile all  the  good  people  of  this  commonwealth:  and 
this  construction  promotes  that  spirit  In  addition, 
the  plaintiff  being  in  possession,  are  not  the  defend- 
ants, who  seek  to  devest  him.  bound  to  show  their 
title?   In  which,  it  is  thought,  they  have  failed. 

"For  these  reasons,  the  court  doth  reject  the 
motion  to  dissolve  the  Injunction  aforesaid. "--Note 
In  Original  Edition. 

*Asi^ned  Bond— Action  on— Declaration— Sufficiency 
«f.~On  this  subject,  see  foot-note  to  Braxton  v.  Lips- 
comb. 2  Munf .  282,  and  other  notes  in  this  series  of 
reports  there  cited. 

The  principal  case  was  cited  on  the  subject  In 
Mitchell  V.  Thomson,  2  Pat.  &  H.  439;  Simmons  v. 
Tmmbo,  9  W.  Va.  882;  Reynolds  v.  Hurst,  18  W.  Va. 
861 :  Nicholson  v.  Dixon.  5  Munf.  198. 

tPleadIng  and  Practice— Issue  of  Pact— Demurrer— 
Where  there  is  a  general  demurrer  to  the  decla- 
ration, and  also  an  Issue  of  fact,  the  regular  course 
is  to  decide  the  demurrer  first:  because  if  the 
demurrer  to  the  whole  declaration  be  sustained, 
there  would  l>e  no  utility  In  trying  the  issue:  for, 
whatever  might  be  the  verdict  of  the    jury,  tbe 


issues  in  fact  are  joined :  and,  moreover,  demur  to 
a  replication  by  the  plaintiff  who  joins  in  de- 
murrer, a  jury  ought  not  to  be  sworn  to  try  the 
facts:  but  the  court  should  decide  upon  the  issue 
in  law,  in  the  first  place  that,  if  the  demurrer  be 
adjudged  Insufficient,  an  issue  in  fact  may  be 
made  up  upon  the  said  replication,  to  be  tried  by 
a  jury. 
See  Co.  Lltt.  72.  a. :  Tldd's  Pr.  684.  68S. 

In  an  action  of  debt  on  a  bond',  in  the 
county  court  of  Culpeper,  between  Braxton 
Dnlany,  assignee  of  Zachariah  Dulany, 
plaintiff,  and  William  Blackwell  and  Moses 
Green,  defendants,  the  declaration  charged 
the  defendants  as  having  failed  to  pay  the 
debt  to  the  plaintiff,  but  did  not  also  state 
that  they  had  failed  to  pay  it  to  the  as- 
signor of  the  bond,  before  notice  of  the 
assignment.  The  defendant  Green,  on 
whom  alone  the  process  was  executed, 
pleaded  **payment;"  and  isstie  was 
joined;  and  at  a  subsequent  term  (the 
plaintiff  assenting  thereto)  he  filed  two 
other  pleas;  one  of  which  was,  in  sub- 
stance, that  the  defendant  Green  was  only 
a  security  for  William  Blackwell  the  other 
obligor;  and  that,  according  to  the  act  of 
assembly  (a)  in  that  case  made  and  provided, 
he  had  required  the  plaintiff  to  bring  suit 
against  the  said  Blackwell  which  he  neg- 
lected to  do;  wherefore,  he  the  said  Greeq 
was  exonerated  from  the  said  writing  ob- 
ligatory. To  this  the  plaintiff  replied  that 
the  said  defendant  did  not  give  notice  to, 
or  require,  the  said  plaintiff,  in  writing, 
to  institute  such  suit :  and  issue  thereupon 
was  joined. 

The  third  plea  was  as  follows:  **And 
the  said  defendant,  for  further  plea  in  this 
behalf,  Ac.  says,  that  the  plaintiff  his  ac- 
tion aforesaid  thereof  against  him  ought 
not  to  have  or  maintain,  because  he  says 
that,  after  executing  the  said  writing  obli- 
gatory in  the  declaration  mentioned, 
519      *to  wit,  on  the         day  of  ,  in  the 

year  18  ,  at  the  county  aforesaid,  he 
the  said  defendant,  according  to  the  act 
of  assembly,  Ac.  (he  being  then  and  there 
only  a  security  in  the  said  bond,  for  the 
said  William  Blackwell  in  the  said  writing 
obligatory  mentioned,)  did  then  and  there 
require  the  baid  plaintiff  to  institute  a  suit 
on  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  and  prosecute  the 
same  to  judgment ;  and  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  of  , 

18  ,  in  the  county  court  of  Fauquier*  accord- 
ing to  the  said  notice,  did  institute  a  suit 
against  the  said  William  Blackwell,  but,  af- 
terwards, to  wit,  on  the  day  of  >  18  , 
did  dismiss  the  said  suit,  without  prosecut- 
ing the  same  to  judgment ;  whereby,  ac- 
cording to  the  act  of  assembly,  &c.  the 
said  defendant  is  exonerated  and  discharged 
from  the  said  writing  obligatory;  and 
this  he  is  ready  to  verify,"  &c. 

The  plaintiff  replied  as  follows:  '* And 
the    said    plaintiff,    further,    for   answer, 

defendant  would  be  entitled  to  a  judgment  in  his 
favor.  Cooke  v.  Thornton.  8  Rand.  14.  citing  prln- 
pal  case. 

To  the  point  that  when  there  is  an  issue  of  fact 
and  also  a  demurrer,  the  demurrer  ought  first  to  be 
decided,  the  principal  case  Is  cited  In  Jones  v. 
Stevenson.  6  Munf.  7:  Creel  v.  Brown,  1  Rob.  966: 
Reed  V.  Hanna,  8  Rand.  6a 

See  generally,  monographic  note  on  "Demurrers"" 
appended  to  Com.  v.  Jackson.  2  Va.  Cas.  601. 

(a)  See  1  Rev.  Code.  838. 
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aaith,  to  the  said  plea  of  the  defendant 
last  above  pleaded,  that  he  ought  not,  by 
any  thing  therein  contained,  to  be  barred 
of  his  action  aforesaid ;  because  he  saith 
that  the  said  defendant  did  not,  at  any 
time  after  executing  the  writing  obliga- 
tory aforesaid,  give  notice  to,  or  require,  the 
said  plaintiff,  in  writing,  to  institute  a 
suit  thereon ;  and  the  said  plaintiff  saith, 
that  he  did  not  institute  any  suit  on  said 
bond,  in  pursuance  of  any  notice  given 
by  the  said  defendant  according  to  the  act 
of  assembly,  &c.  and  this  he  is  ready  to 
verify,  wherefore  he  prays  judgment,"  Ac. 
To  this  replication  the  defendant  de- 
murred; setting  forth  as  causes  of  de- 
murrer; **lst.  Thai  the  plaintiff  hath 
stated  two  replications  to  the  same  plea ; — 
2d.  Because  the  said  replication  is  a  de- 
parture : — 3d.  Because  the  said  replication 
is  insufficient,  double,  and  wants  form." 
In  which  demurre/  the  plaintiff  joined ;  and 
thereupon  cams  a  jury,  Ac,  whose  verdict 
was,  *'We  of  the  jury  find  for  the  plaintiff 
on  the  issue  of  payment;  and  we  find 

520  for  *the  defendant  on  the  other 
issue."  The  demurrer  was  next  ar- 
gued and  determined  for  the  defendant ;  in 
whose  favour  judgment  was  accordingly 
entered. 

Upon  an  appeal  to  the  district  court 
holden  at  f^redericksburg,  the  judgment 
was  reversed;  and  i*:  was  ordered  that  the 
pleadings,  and  all  other  proceedings,  in 
the  said  county  court  subsequent  to  the  dec- 
laration, be  set  aside,  and  that  the  parties 
plead  anew;  and  the  cause  was  remanded 
to  be  proceeded  in  accordingly ;  whereupon 
the  defendant  Green  appealed  to  the  court 
of  appeals. 

Wednesday,  December  11th.  The  follow- 
ing opinion  of  this  court  was    pronounced. 

The  court  (not  deeming  it  necessary  to 
decide  whether  the  replication  is  liable  to 
the  objection  taken  to  it  by  the  demurrer) 
is  yet  of  opinion  that  that  demurrer  ought 
to  have  been  sustained,  on  the  ground  that 
the  declaration  contained  no  cause  of  ac- 
tion; in  this,  that  there  is  no  averment 
therein  that  the  money  was  not  paid,  to 
the  original  obligee,  before  notice  of  the 
assignment  of  the  bond  in  the  declaration 
mentioned,  and  that  the  obligor  in  the 
bond  aforesaid  had  not  paid  the  said  debt; 
the  court  is  also  of  opinion  that  the  said 
county  court  erred  in  not  deciding  upon 
the  said  demurrer,  before  swearing  the 
jury  to  try  the  other  issues,  in  order  that, 
if  the  demurrer  aforesaid  had  been  deemed 
insufficient,  and  issue  might  have  been 
made  up,  upon  the  replication  to  the  third 
plea,  to  be  tried  in  like  manner  before  a 
jury ;  and  that  the  said  judgments  are  er- 
roneous." 

Both  judgments  were  therefore  reversed ; 
*  *and,  the  declaration  being  too  defective 
to  maintain  the  action,"  judgment  was  en- 
tered, ''tnat  the  appellee  take  nothing  by 
his  bill,  but  for  his  false  clamour  be  in 
mercy,"  Ac. 

521  ^^Williamson,  Executor  of   Mayes,  v. 

Led  better  and  Others. 

December,  1811. 

Wlll-Constractlon-UoilUtloii  after  iDdeflnlte   PaU- 


nre  off  Issue.*— A  testator  "lent  to  his  ffranddauflrb- 
ter,  A.  S.  P.,  a  neffro  wotnan,  and  one  bed  and 
furniture,  for  her,  tier  heirs,  executors  and  admin- 
istrators forever,  but  if  she  should  die  without 
lawful  heir  of  her  body,  then  to  return  to  his  son. 
and  his  heirs  forever."  This  limitation  over  was 
adjudged  to  be  upon  an  indefinite  failure  of  issue, 
and  therefore  void. 

On  the  12th  day  of  September,  1807, 
Charles  Williamson,  executor  of  Anne  Smith 
Mayes,  exhibited  a  bill  to  the  superior 
court  of  chancery  for  the  Richmond  dis- 
trict, setting  forth  that  the  said  Anne  in 
her  lifetime  brought  a  suit,  in  the  said 
court,  against  the  executors  of  Joel  Mayes 
(her  deceased  husband)  and  a  certain  Joahna 
Smith,  to  recover  a  moiety  of  the  property 
of  the  said  Joel  Mayes,  remaining  after 
payment  of  his  debts ;  which  moiety  was 
devised  to  her  by  his  will ;  that  the  only 
difficulty  in  the  said  suit  arose  from  the 
following  clause  in  the  last  will  and  testa- 
ment of  her  grandfather  George  Smith, 
dated  in  the  year  1771 ;  viz.  Item,  I  lend  to 
my  granddaughter,  Anne  Smith  Poythress, 
one  negro  named  Judith,  and  one  good  bed 
and  furniture,  for  her  and  her  heirs,  exec- 
utors and  administrators,  forever;  but  if 
she  should  die  without  lawful  heir  of  her 
body,  then  to  return  to  my  son  Joshua, 
and  his  heirs  forever;"  that  the  said  exec- 
utors of  Joel  Mayes  filed  their  answer 
acknowledging  the  facts  set  forth  in  her 
bill,  and  the  cause  coming  on  to  be  heard 
by  the  late  Chancellor  Wythe,  at  March 
term  1799,  he  decreed  that  so  much  of  the 
bill  as  claimed  a  title  to  the  offspring  ot 
Judith  should  be  dismissed;  and,  after- 
wards, at  May  term,  1802,  he  dismissed  the 
residue  of  the  said  bill;  (as  would  more 
fully  appear  by  the  proceedings  in  the  said 
suit,  which  were  referred  to  and  exhibited;) 
that  the  said  Anne  departed  this  life  soon 
after  the  said  decree  was  rendered,  and  the 
complainant,  as  her  representative,  was 
devised  that  there  is  error,  apparent  on 
the  face  of  the  said  decree,  in  this,  that, 
by  the  decree  dismissing  the  suit  so  far  as 
related  to  the  offspring  of  Judith,  the 
522  limitation  of  that  slave  to  *Joahua 
Smith,  after  a  dying  by  the  said 
Anne,  without  lawful  heir  of  her  body, 
is  considered  a  good  executory  devise, 
whereas  the  same,  being  after  an  unlimited 
failure  of  issue,  is  too  remote  to  be  valid 
in  law.  The  complainant  therefore  prayed 
that  the  defendants  in  the  original  suit  be 
considered  as  such  in  the  present;  that  the 
court  may  review  and  correct  the  said  de- 
cree, and  grant  such  other  relief  in  the 
premises  as  equity  may  dictate. 

Chancellor  Taylor,  ^*  being  of  opinion 
that  there  is  no  error  in  the  decree  sought 
by  the  said  bill  to  be  reviewed,"  rejected 
the  motion  for  leave  to  file  the  bill ;  from 
which  order  the  said  Charles  Williamson 
appealed. 

The  following  was  the  opinion  of  this 
court. 

**This  court  is  of  opinion  that  the 
limitation  of  the  slaves  in  the  bill  and 
proceedings  mentioned,  being  after  an  in- 
definite failure  of  issue,  was  void ;  that 
the  decree  of  the  said    court    of    chancery, 

*See  principal  case  cited  in  Deane  v.  Hansford.  0 
Leiffh  2M:  Callis  v.  Kemp,  llGratt  86;  Ambronse 
▼.  Keller,  22  Gratt  774;  Connolly  v.  Connolly.  12 
aratt.660. 
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adjudging  it  to  be  good,  is  erroneous; 
and  that,  consequently,  the  order  aforesaid 
of  the  said  court  rejecting  the  motion  of 
the  appellant  for  leave  to  file  a  bill  for  the 
purpose  of  reviewing  the  same,  is  also 
erroneous:  therefore  it  is  decreed  and  or- 
dered, that  the  said  order  be  reversed  and 
annulled  ;  and  that  the  appellees,  who  are 
executors,  out  of  the  estate  of  their  testa- 
tor in  their  hands  to  be  administered,  if  so 
much  thereof  they  have,  but  if  not,  then  out 
of  their  own  estates,  and  the  other  ap- 
pellee in  his  own  right,  pay  to  the  appel- 
lant his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  court  of  chancery,  with 
directions  to  that  court  to  receive  the  said 
bill  of  review,  and  proceed  thereupon,  ac- 
cording to  the  principles  now  stated,  in 
order  to  a  final  decree." 
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^Eppes's  Executors  v.  Colley. 

Tharsday.  December  ]2tb.  1811. 


Forttacomlnff  Boad— NecMslty  of  PlllBs.*-if  a  fortb- 
comiDff  bond  be  delivered,  by  the  sheriff,  to  the 
plaintiff,  before  notice  thereupon  be  Riven  to  the 
defendants,  execntlon  may  be  awarded  upon  it, 
thouffh  it  has  not  been  filed  in  the  clerk's  office. 
See  1  Rev.  Ck>de,  p.  206,  s.  18,  and  p.  886,  s.  8. 

In  this  case  the  president  pronounced  the 
following  opinion  of  this  court. 

**This  in  an  appeal  from  a  judgment  of 
the  district  court  of  Petersbuig,  reversing 
a  judgment  of  the  county  court  of  Prince 
George,  rendered  on  motion  on  a  forthcom- 
ing bond.  The  only  exception  taken  by 
the  defendant's  counsel,  in  the  county 
court,  was,  that  the  forthcoming  bond,  on 
which  the  plaintiffs  applied  for  an  award 
of  execution,  never  had  been  filed  in  the 
clerk's  office,  as  it  ought  to  have  been; 
but  the  court  overruled  the  exception, 
{*  because  the  said  forthcoming  bond,  be- 
fore notice  of  the  motion  had  been  writ- 
ten, or  given  to  the  defendant,  was 
delivered  to  the  plaintiffs,  by  deputy  of 
the  sheriff  who  took  the  bond,')  and  gave 
judgment  accordingly;  which  judgment 
has  been  reversed  by  the  district  court  of 
Petersburg.  I  am  directed  to  report  the 
opinion  of  this  court,  that  the  judgment  of 
the  district  court  is  erroneous,  and  there- 
fore reversed,  and  that  of  the  county  court 
affirmed.  

Mackey,  Executor  of  Fuqua,  v.  Bell,  Surviv- 
ing Partner  of  James  Byrne  and  Co. 
Thursday.  December  18th,  1811. 
I.  Decrees— When  laterlociitory.t— A  decree,  thonffh 


*Porthcoiiiinff  Bond— Necessity  of  PlliBff.-~The  stat- 
ute of  executions  provides  that  the  officer  taking  a 
forthcoming  bond  shall  return  it  to  the  clerk's 
office,  to  be  there  safely  kept,  and  to  have  the  force 
of  a  judflrment;  but  the  filinflr  previous  to  a  motion 
on  it  is  not  essential  to  the  motion.  Lipscomb  v. 
Davis.  4  Leiffh  805:  Cabell  v.  Given.  30  W.  Va.  770,  5 
S.  E.  Rep.  442,  both  citing  the  principal  case.  See 
the  principal  case  also  cited  In  Booth  v.  Klnsey.  8 
Oratt.  676. 

See  further,  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother,  31  Gratt. 
107. 

tDeerees— When  InterlocutoiT.— On  this  subject,  see 
foot-Aote  to  Goodwin  v.  Miller,  2  Munf.  48,  and  other 
notes  in  this  series  of  reports  there  cited. 

The  principal  case  was  cited  on  the  subject  in 
Alexander  v.  Ck>leman,  6  Munf.  888:  Ck>cke  v.  Gilpin, 
1  Rob.  85,  62:  Manlon  v.  Fahy,  11 W.  Va.  408:  footnote 


decidluiT  the  risrht  to  the  property  in  controversy, 
and  awarding  the  costs  of  suit,  is  still  only  inter- 
locutory, if  commissioners  be  appointed  to  carry 
it  into  effect,  and  the  court  have  yet  to  act  upon 
their  report.  Neither  does  it  cease  to  be  inter- 
locutory. In  consequence  of  an  order  that  the 
defendant  be  attached  for  falling  to  comply  with 

See   M'Call  v.  Peachy.  1  Call.  66:   President,  Ac. 

of  William  and  Mary  College  v.  Lee's  Executors. 

2  H.  &  M.  6OT.  and  Goodwin  v.  Miller,  ante,  42. 
a.  Bill  of  Review. t- A  bill  of  review  lies  only  to  a 
final  decree. 
See   Bowyer.  &c.  v.  Lewis.  1   H.  &  M.  658;  Banks 

V.  Anderson.  &c..  8  H.  A;  M.  80,  and  EUzey  v. 

Lane's  Executrix,  id.  688. 

This  was    a    suit    in    chancery    in    the 
county    court    of    Charlotte    on    behalf   of 
James    M'Clellan  and  James  Byrne,  8t  Co. 
against  Thomas  Mackey,  executor  of  Sam- 
uel Fuqua. 

524  *The  plalntifts,  being  creditors  of 
a  certain  Christopher  Irvine,  of  Hali- 
fax county,  obtained  of  him  a  bill  of  sale 
for  sundry  slaves  and  personal  property, 
dated  the  8th  of  May,  1792,  and  admitted  to 
record  the  24th  day  of  December,  in  the 
same  year.  The  terms  of  the  bill  of  sale 
purported  an  absolute  conveyance  of  the 
property,  whereof  the  grantor,  neverthe- 
less, retained  possession.  Irvine  having 
attempted  to  run  away  from  his  creditors, 
Mackey,  to  whom,  as  executor  of  Fuqua, 
he  was  indebted,  pursued  him,  and  obtained 
a  bill  of  sale  for  part  of  the  same  property, 
dated  December  18th,  1792;  to  set  aside 
which  was  the  object  of  this  suit. 

On  the  9th  of  November,  1796,  the  county 
court  decreed  that  the  defendant  deliver  up 
to  the  plaintiffs  the  property  mentioned  in 
the  last  bill  of  sale ;  appointed  commis- 
sioners to  ascertain  the  value  thereof  since 
the  same  had  been  in  the  possession  of  the 
defendant;  directed  the  defendant  to  pay 
such  value  to  the  plaintiffs;  and  that  the 
commissioners,  after  giving  thirty  days' 
public  notice,  do  sell  the  said  property  at 
public  auction,  for  ready  money,  and  out 
of  the  sales  and  the  said  hire  or  value,  pay 
to  the  plaintiffs,  James  Byrne  &  Co.  and 
James  M'Clellan,  the  amount  of  their 
claims,  respectively,  with  interest  till  pay- 
ment **and  the  costs  of  suit,"  and  the 
residue,  if  any,  pay  the  defendant,  towards 
the  discharge  of  his  claim  against  the  said 
Irvine;  '*and  make  report  thereof  to  the 
court,  and  state  any  matter  specially  that 
may  be  offered  by  the  parties,  in  order  that 
a  final  decree  may  be  made  in  this  cause.'* 

On  the  6th  of  May,  1805,  the  commis- 
sioners reported  that  the  defendant  refused 
to  deliver  the  property  mentioned  in  the 
decree;  whereupon  the  defendant  was  sum- 
moned to  show  cause  for  such  refusal; 
and,  in  August  following,  no  cause  being 
shown,  *  4t  was  ordered  that  he  be  attached 
for  the  said  contempt  until  he  comply 
with  the  said  decree." 

525  *In    November,    1805,  Mackey   was 
permitted  to    file    a    bill    of   review, 

which  afterwards  (viz.  December  2d,  1806) 
was  ordered  to  be  dismissed ;  and  that  or- 
der being  affirmed  by  the  superior  court    of 


to  Fleming  v.  Bolliuff.  8  Oratt  203.  containing  ex- 
cerpt from  Manlon  v.  Fahy,  11  W.  Va.  403;  State  v. 
Hays.  80  W.  Va.  120,  8  S.  E.  Rep.  184. 

tBIII  of  Review.— See  monographic  note  on  "Bills 
of  Review*'  appended  to  Campbell  v.  Campbell.  2S 
Gratt  649.  The  principal  case  was  cited  in  Miller 
v.  Cook,  77  Va.  819. 
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chancery,  he  again  appealed  to  this  court ; 
where  the  following  opinion  was  pronounced 
the  12th  of  December,  1811. 

'*The  court  (although  of  opinion,  that 
the  decree  of  the  county  court,  sought  to  be 
reviewed,  being  founded  upon  an  absolute 
bill  of  sale  of  slaves,  and  other  personal 
estate,  the  possession  whereof  remained 
with  the  grantor,  (1)  was  erroneous  upon 
the  merits)  is  yet  of  opinion,  that  a  bill  of 
review  did  not  lie  in  the  case ;  the  said 
decree  being  interlocutory  only.  On  this 
ground,  the  court  approves  the  decree  of 
the  said  county  court,  dismissing  the  bill 
of  review ;  as  well  as  that  of  the  superior 
court  of  chancery,  affirming  the  same;  al- 
though both  the  said  decrees  may  have 
resulted  from  a  consideration  of  the  merits 
of  the  bill  of  review,  instead  of  being  pred- 
icated on  the  ground  now  taken  by  this 
court." 

Decree  affirmed,  and  cause  remanded  to 
the  said  court  of  chancery,  and  from  thence 
to  the  county  court,  to  be  proceeded  in  to  a 
final  decree. 

Hill  V.  Harvey. 

•   Wednesday,  December  18th,  1811. 

Appdlstc  Practice— ReverMi  of  Office  Jadiraient— Dec- 
Mrstloii  DefecUve.*~it  seems  that  where  an  office 
Judg-ment  is  reversed  on  the  ffronnd  that  the 
declaration  Is  radically  defective,  the  appellate 
court.  If  the  writ  be  correct,  will  not  enter  Judg- 
ment for  the  defendant,  but  send  the  cause  back 
to  be  proceeded  In  from  the  writ. 

Upon  a  writ  of  supersedeas  to  a  judgment 
entered  and  confirmed  in  the  clerk's  office 
of  the  Fredericksburg  district  court,  in  an 
action  of  debt  on  a  bond,  in  which  Ben- 
jamin Hazlegrove  and  Stephen    Winchester 

were  co-obligors.  The  writ  was 
526      served  on  Hazlegrove  only,  for  *whom 

Hill  (the  plaintiff  in  error)  became 
appearance  bail.  The  declaration  charged 
that  the  defendant  Hazlegrove  had  not 
paid  the  debt ;  but  there  was  no  averment 
that  Winchester  the  co-obligor  had  not 
paid  it. 

This  court,  for  that  error,  reversed  the 
judgment;  and,  **proceeding  to  give  such 
judgment  as  the  district  court  ought  to 
have  given,  directed  all  the  proceedings, 
subsequent  to  the  writ,  to  be  set  aside;  and 
the  cause  to  be  sent  to  the  superior  court  of 
law  directed  to  be  held  in  Spottsylvania 
county,  to  be  by  that  court  sent  to  the 
rules,  to  be  proceeded  in   from  the  writ.  (2) 


(1)  Note.  See  Alexander  v.  Deneale,  ante:  and 
Hardaway  v.  Manson,  ante,  p.  288. 

•Appellate  Practice— Reversal  of  Office  Judgment— 
Dedaratlon  Defective.— The  principal  case  is  cited  in 
Brown  v.  M'Rae,  4  Munf .  441. 

For  further  information,  see  monographic  note  on 
"Appeal  and  Error"  appended  to  Hill  v.  Salem,  etc.. 
Turnpike  Co.,  1  Rob.  968;  raonoffraphlc  note  on 
"Judgments"    appended  to  Smith    v.  Charlton.   7 

Joint  Bonds-*- Action  on— Declaration— Allegations.— 

If  two  obllffors  execute  a  bond  and  only  one  is  sued 
thereon,  the  declaration  must  negative  the  pay- 
ment by  either  obllffor.  Douglass  v.  Central  Land 
Co.,  12  W.  Va.  511,  citinff  the  principal  case.  See 
monographic  note  on  "Bonds"  appended  to  Ward  v. 
Churn.  18  Oratt  801. 

Action  of  Debt— Nonpayment  Must  Be  Averred.— See 
principal  case  cited  in  Reynolds  v.  flurst,  18  W.  Va. 
861 ;  /oot-nott  to  Strange  v.  Floyd,  9  Oratt  474.  con- 
taining extract  from  Re3niolds  v.  Hurst,  18  W.  Va. 
661. 

(2)  Note.  In  Smith  V.  Walker,  1  Wash.  136;  Hord's 
Executrix  v.  Dish  man.  2  H.  AM.  008;  Braxton's  Ad- 
ministratrix v.  Hilyard,  ante,  p.  49;  Braxton*s  Ad- 


527  *Davison  v.  Waite. 

Thursday,  December  19th,  1811. 

I.  equitable  Relief- Judgment  In  Ejectment— Decree  — 

If  a  purchaser  of  land,  subject  to  encumbrance 
by  mortflraffe.  apply  to  equity  for  relief  against  a 
judgment  in  ejectment,  the  decree  ought  not  to 
be  "that  the  injunction  be  dissolved,  unless  the 
complainant  pay  the  sum  due  to  the  mortgagee:*' 
but  "that  the  mortflrared  premises  be  sold,  unless,*' 
&c.  and  that,  out  of  the  proceeds  of  the  sale,  the 
sum  due  be  paid  to  the  mortffaffee.  and  the  sur- 
plus, if  any.  to  the  complainant 

a.  Same— Same.— In  such  case,  if  the  dower  interest 
of  the  mortflraffor's  wife  has  been  relinquished  to- 
the  complainant  but  not  to  the  mortffaffee:  the 
court  In  directing  the  sale,  ouffht  to  ffuard  the 
complainant's  riffht  to  such  dower  interest 

3.  Sale  of  Bncumbered  Land— Liability  of  Purchaser 
with  Notlce.t— Land  encumbered  by  mortc'affe  is 
liable  (in  possession  of  a  purchaser  with  notice) 
for  the  sum  intended  to  be  secured  by  the  mort- 
ffaffe,  but  not  for  other  claims  of  the  mortflraflree 
affainst  the  mortiraflror:  especially,  if  the  pur- 
chaser has  had  no  notice  of  such  claims.  It  is. 
therefore,  not  liable  for  a  deficiency  of  quantity, 
in  another  tract  of  land,  for  the  title  of  which  the 
mortflraffe  is  a  collateral  security:  there  havinr 
been  no  stipulation,  known  to  the  purchaser,  that 
the  mortffaffed  premises  should  be  liable  for  such 
deficiency. 

George  Blger,  of  the  town  of  Wincheater, 
having  aold  to  Obed  Waite  seventy  acres 
of  Land,  part  of  a  larger  tract  which  he  had 
purchased  of  Joseph  Tidball,  administrator 
with  the  will  annexed  of  William  Grayson, 
deceased,  who  had  not  made  him  a  title,  (the 
power  of  the  said  administrator  to  make 
such  title  being  disputed  by  the  heirs  of 
William  Grayson,  and  a  suit  pending  on 
their  behalf, )  a  mortgage  was  executed  by 
Kiger  (bearing  date  July  30th,  and  recorded 
December  3d,  1802,)  conveying  to  Waite 
part  of  lot  Ko.  15  in  the  said  town,  as  a 
collateral  security  for  making  a  good  and 
sufficient  title  to  the  said  seventy  acres  of 
land.  The  wife  of  Kiger,  though  named 
as  a  party  in  the  mortgage,    failed  to   sign 


ministratrix  v.  Lipscomb,  ante,  p.  S82:  Buckner& 
Wife  V.  Blair,  ante,  p.  888;  Green  v.  Dulany,  ante, 
p.  518,  and  other  cases,  in  which  the  defendants 
pleaded  to  the  action,  and  the  declaration  waa  rad- 
ically defective,  the  court  of  appeals  reversed  tbe 
judgments  in  toto.  and  entered  judgments  for  tbe 
defendants:  the  writ,  in  such  cases,  beiuff  no  part 
of  the  record,  except  for  the  purpose  of  amendina- 
by  it  unimportant  defects  in  the  declaration. 

See,  also.  Payne  &  Fairfax  v.  Qrim.  ante.  It  was, 
therefore,  considered,  that,  since  there  was  nothinflr 
in  the  record  "upon  which  to  erect  future  plead- 
ings." (Smith  V.  Walker.  1  Wash.  180)  the  judg- 
ment must  be  reversed  in  toto.  But  in  this  case, 
the  writ  was  an  essential  part  of  the  record; 
because,  without  it  the  judgment  by  default  in  the 
clerk's  office,  could  not  be  supported.  It  followed, 
then,  the  writ  being  correct  and  "a  good  founda- 
tion upon  which  to  erect  future  pleadiuffs."  that 
nothing  need  be  set  aside  but  the  erroneous  declara- 
tion and  judgment:  and  farther  proceedings  were 
permitted  from  the  writ  See  Glascock  v.  Dawson. 
1  Munf.  009,  where,  in  like  manner,  the  writ  of  fieri 
facias  was  considered  part  of  the  record  of  a  judg- 
ment by  default  on  a  forthcoming  bond. 

This  court  in  Shelton  v.  Pollock,  l  H.  &  M.  498. 
appears  to  have  gone  farther  than  in  any  other 
case;  reversing,  in  toto,  an  office  judgment  on  the 
ground  of  a  defect  in  the  declaration:  probably 
the  authority  of  Smith  v.  Walker.  1  Wash.  185,  was 
relied  upon,  without  adverting  to  the  distinction 
above  mentioned.— Note  in  Original  Edition. 

tDeeds—Reglstratioa— Effect— Our  law  unquestion- 
ably in  its  present  state,  avoids  deeds  and  con- 
veyances, if  unregistered,  to  the  prejudice  of 
subsequent  purchasers  and  incumbrancers  in  good 
faith:  and  when  duly  registered,  makes  them  ef- 
fectual as  notice  to  all  the  world.  But  the  notice 
is  of  the  contents  of  the  instrument  and  of  nothing- 
more,  not  of  any  secret  condition,  or  trust  or  equity, 
between  the  parties.  M*Clanachan  v.  Siter,  Price 
&  Co..  2  Gratt  809,  citing  the  principal  case.  To  the 
same  effect  the  principal  case  was  cited  in  Houston 
V.  McCluney,  8  W.  Va.  160,  quoting  from  M*Claa- 
achan  v.  Siter,  Price  &  Co.,  8  Gratt  800. 
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it,  and  did  not  relinquish  her  right  of 
dower.  Waite,  afterwards,  bouf^ht,  by 
parcels,  at  several  times,  the  residue  of  the 
said  tract,  and  thereupon,  as  a  further  ^se- 
curity  for  the  title,  took  a  deed  of  trust, 
dated  September  28th,  1803,  and  recorded 
December  7th,  by  which  the  said  Kiger  con- 
veyed other  real  and  personal  property, 
therein  mentioned,  to  Hugh  Holmes,  as 
trustee,  with  power  to  sell  such  property 
for  the  purpose  of  repaying  to  Waitc  (in 
case  the  suit  should  be  determined  in  fa- 
vour of  Grayson's  heirs)  the  several  sum3 
of  money  he  had  paid,  with  lawful  interest 
from  the  respective  times  of  payment. 

The  following  clause  was  also  inserted : 
** Provided  that  such  sale  shall  not  be  made, 
until  the  time  and  place  of  making  thereof 
shall  be  previously  advertised,  &c.  and  not 
more  of  said  property  shall  be  sold  than 
sufficient  for  the  objects  above  mentioned ; 
and  if  said  property  shall  be  insufficient, 
such      deficiency     shall      be       made 

528  *up  by  a  sale  of  the    house    and    lot, 
mortgaged  by  the  said  George    Kiger 

to  the  said  Obed  Waite,  (on  the  30th  day  of 
July,  1802, )  by  proceeding  to  foreclosure  of 
the  equity  of  redemption,  and  making  sale 
thereof 

The  whole  tract  was  described  in  the 
said  deed  as  containing,  or  as  '*  supposed 
to  contain,"  two  hundred  and  thirty  acres, 
and  nothing  was  suggested  about  a  defi- 
ciency of  quantity. 

After  this,  viz.  on  the  6th  of  November, 
1804,  George  Kiger  and  Amelia  his  wife,  for 
and  in  consideration  of  the  sum  of  six 
hundred  dollars,  conveyed  the  part  aforesaid 
of  lot  No.  15,  to  William  Davison  and  his 
heirs  forever;  the  deed  to  whom  was  re- 
corded, together  with  a  privy  examination 
and  acknowledgment  of  the  said  Amelia, 
May  5th,  1805.  Before  this  deed  was  exe- 
cuted, Davison  had  full  notice  of  the  con- 
tents of  the  mortgage  and  deed  of  trust. 
Waite,  (also  before  that  event,)  under  a 
supposition  that  the  part  of  the  lot  in  Win- 
chester, conveyed  in  the  mortgage,  would  be 
sufficient  for  his  indemnification,  had  per- 
mitted some  of  the  personal  property  con- 
veyed in  the  deed  of  trust  to  be  sold,  to 
satisfy  other  creditors  of  Kiger;  and  him- 
self had  bought,  and  afterwards  emanci- 
pated, a  negro  man,  named  Nat,  who  was 
one  of  the  negroes  mentioned  in  the  said 
deed.  But  after  the  purchase  of  the  same 
part  of  lot  No.  15,  by  Davison,  (Kiger  hav- 
ing failed  to  pay  to  Tidball,  administrator 
of  Grayson,  part  of  the  money  he  owed 
him  for  the  land,  though  Tidball' s  power 
to  make  him  a  title  was  established ;  a  defi- 
ciency being  discovered  in  the  quantity  of 
the  land,  which  proved  to  be  only  203,  in- 
stead of  230  acres ;  and  Kiger  having  become 
insolvent, )  Waite  proceeded  to  collect  the 
remaining  slaves,  and  other  personal 
property,  conveyed  by  the  deed  of  trust, 
and  caused  them  to  be  sold  by  the  trustee. 
The  net  proceeds  of  the  sale  (amounting  to 
343  dollars  and  20  cents)  being  not  suffi- 
cient to  satisfy  his  claim,  he  instituted  an 
action  of  ejectment,  upon  the  mortgage, 
against       Davison,      and       obtained 

529  *^judgment ;  whereupon  the  latter  filed 
a  bill  in  the  superior  court    of    chan- 
cery for  the  Staunton  district,  and  obtained 


an  injunction  to  stay  proceedings  until 
the  matters  in  controversy  should  be  heard 
and  determined  in  equity. 

The  substance  of  the  bill,  answer  and 
testimony  is,  for  the  most  part,  expressed 
in  the  following  opinion,  delivered  by 
Chancellor  Brown,  the  16th  of  April,  1808. 
^*It  cannot  be  denied  that  the  mortgage 
and  deed  of  trust,  executed  by  Kiger,  gave 
to  Waite  the  lien  which  he  now  contenda- 
for.  It  is  equally  clear,  from  those  words 
in  the  deeds  of  trust,  *'and  if  said  property 
shall  be  insufficient,  such  deficiency  shall 
be  made  up  by  a  sale  of  the  house  and  lot 
mortgaged,"  Ac. — and  from  the  preceding 
words,  **not  more  of  said  property^  shall  be 
sold  than  sufficient  for  the  objects  above 
mentioned,"  &c.  that  it  was  the  intention 
of  the  parties  that  the  trust  property  should 
be  applied  to  relieve  the  mortgaged  prop- 
erty, though  not  absolutely  to  discharge  it. 
But  does  it  follow,  as  a  necessary  conse- 
quence, that  Kiger,  with  the  consent  of 
Waite,  might  not  dispose  of  any  part  of 
the  property,  included  in  the  trust  deed, 
for  his  own  benefit ;  and  that  if  he  did,  the 
mortgage-lien  would  be  discharged,  con- 
trary to  the  express  agreement  and  under- 
standing of  the  parties? 

*AThe  true  state  of  the  case  appears  to  be 
this.     When  Waite  took  the  mortgage,    his 
purchases    were    inconsiderable;  and     the 
mortgage  was  considered    a    sufficient    se- 
curity.    After  he  had  purchased  the    whole 
property,  additional  security   was    thought 
necessary,  as  part  of    the   purchase-monev 
had  not  been  paid  to  Tidball,  and  the    title 
to  the  whole  land  was  still  in    controversy. 
But,  after  the  dispute  about  the    title    was 
decided,  and  Tidball's    right    to    sell    and 
convey    established,      Waite    (considering 
himself  sufficiently  protected  by    the  mort- 
gage against    any  claim  for  the   pur- 
530      chase-money    which     Kiger     *might 
owe)  was  willing  to  permit  Kiger    to 
appropriate  such  parts    of   the   trust   prop- 
erty as  he    chose,  to  his  own  use.     Indeed, 
he  might  have  considered  it  iniquitous,    as 
it    respected  Kiger ^s    other     creditors,     to 
insist  upon  his    trust-lien,  when  his  mort- 
gage-lien was  fully  sufficient  to   indemnify 
him ;  or  to  have  compelled    those  creditors 
to  resort  to  a  court  of  equity    to    set    aside 
the  trust.     It  is  manifest,  that,  acting   un- 
der those  impressions,  some  of  the  property 
of  Kiger,  included  in    the    deed    of    trust, 
was  sold  to  satisfy    creditors.     Negro    Nat 
was  purchased  by  Waite  Himself,   with    the 
consent  of  Kiger,  and  the  money  applied  to 
the  payment  of  Kiger's  debts.     Nor  can    it 
be  material  that  no  execution  was    actually 
levied  on  Nat.     If  one  had  been    levied,    it 
could  not  have  been  safely   enforced   with- 
out Waite's  consent,  or  the  aid  of    a    court 
of  equity.     The  purchase  of  this   property, 
by    Waite    from    Kiger,    was    an    absolute 
discharge  of  Waite's  trust-lieYi    upon    that 
property,  and  an  implied    consent,    on    the 
part  of  Kiger,  that    the   mortgage-lien,    if 
necessary,  should  stand  charged  with  Nat's 
value. 

*'I  have  been  considering  the  case  as  it 
would  stand  between  Waite  and  Kiger  him- 
self. Let  us  now  inquire  how  far  Davison 
ought  to  be  placed  in  a  different  situation 
from  what  Kiger  would    have    stood    in?- 
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Davison's  purchase  was  made  the  24th  of 
October,  18Q4.  Nat  was  purchased  by 
Waite  in  June  preceding^.  Davison  charges, 
in  his  bill,  that  he  was  deceived  by  Waite's 
concealment  of  facts,  when  consulted,  at, 
or  before,  the  time  of  the  purchase  from 
Kiger ;  and  that  Waite,  after  his  (Davison's) 
purchase,  has  misapplied  the  trust-property, 
which,  with  proper  management,  would 
have  released  the  mortgaged  property.  If 
either  of  those  charges  were  admitted,  or 
proved,  they  would  certainly  entitle  him 
to  relief  against  Waite.  But  both  are  de- 
nied ;  and  there  is  no  proof  to  establish 
the  charges.  On  the  contrary,  the  answer 
is  established,  so  far  as  relates  to  the 
management  and  application  of  the 
trust   property    after    the    plaintiff's 

531  ^purchase,  and  after   his   interest   in 
the  application  of  it  accrued.     But   it 

is  said  that  the  records  of  the  mortgage 
and  deed  of  trust  proved  that  the  trust 
property  was  to  be  first  applied;  and  it 
may  be' con  tended  that  the  records  were 
evidence  that  no  different  arrangement  had 
taken  place  between  the  parties;  or  that 
any  subsequent  or  private  arrangement 
would  have  been  fraudulent.  But  this 
argument  is  not  sound.  And  I  think  it 
has  been  already  shown  that  the  arrange- 
ment, between  Kiger  and  Waite,  respecting 
certain  parts  of  the  trust  property,  was 
both  fair  and  honest.  Besides,  Davison 
himself  cannot  be  supposed  to  have  been 
governed  solely  by  the  information 
afforded  by  the  records;  for  we  find  him 
bargaining  with  Kiger,  not  simply  for 
the  mortgaged  premises,  under  a  persua- 
sion that  all  the  trust  property  must  be 
applied  to  its  discharge,  but  also  for  part 
of  the  trust  property;  viz.  Smither's  lot. 
The  truth  appears  to  be  this.  The  parties 
were  deceived  as  to  the  amount  of  the  en- 
cumbrance. Waite  swears  that  he  was 
ignorant  of  it,  and  that  he  referred  the 
plaintiff  to  Tidball.  Tidball  says  the 
plaintiff  applied:  and,  from  his  deposition, 
it  appears  that  he  was  not  then  capable  of 
giving  a  correct  statement  of  the  amount 
due.  The  plaintiff  knew  of  the  encum- 
brances: it  was  his  duty  to  see  how  far  the 
?roperty  was  or  might  be  bound  by  them. 
*he  defendant  swears  he  never,  directly 
or  indirectly,  deceived  him;  that  he  al- 
ways asserted  his  claim,  though  he  was 
ignorant  of  its  extent;  that  he  informed 
the  plaintiff,  when  the  extent  could  be 
known ;  that  he  has  released  no  part  of  the 
trust  property  since  the  defendant's  inter- 
est occurred ;  but  has  been  sealous  in  secur- 
ing and  disposing  of  it  in  the  best  possible 
manner  for  the  plaintiff's  advantage;  (and 
this  part  of  the  answer  appears  to  be  sup- 
ported by  the  evidence. )  Though  a  hard 
case  on  the  plaintiff,  this  court  can  only 
relieve,  and  perpetuate  the  injunction,  un 
his  paying  the  plaintiff  418  dollars  and  49 
cents,    with  interest,    and    the    costs 

532  *of  this  court  and    the    ejectment    at 
law.    The  mortgage  ought  not  to    be 

continued  to  guard  against  claims  which 
are  not  even  suggested  to  exist ;  nor  for 
the  value  of    the    girl  Beck,  (1)    which  is  a 


(0  Note.  Beck  was  one  of  the  neflrroes  conveyed 
by  the  deed  of  trust,  and,  as  Kifirer  pretended,  was 
the  property  of  one  of  his  daughters  (then  an  infant) 


barely  possible,  but  scarcely  probable, 
claim.  The  defendant  may  have  redress 
for  her,  when  injury  appears." 

For  those  reasons,  it  was  adjudged,  or- 
dered, and  decreed,  '*that  the  plaintiff's 
injunction  be  dissolved,  unless  the  plain- 
tiff, on  or  before  the  10th  day  of  July  next, 
pay  to  the  defendant  the  sum  of  418  dollars 
and  49  cents,  the  amount  of  the  lien  appear- 
ing to  be  due  upon  the  mortgaged  premises, 
and  also  such  costs  as  the  defendant  has 
sustained  in  prosecuting  his  writ  of  eject- 
ment at  law ;  and  the  court,  not  yet  being' 
advised  as  to  the  amount  of  interest  to 
which  the  defendant  is  entitled  on  the  418 
dollars  and  49  cents  aforesaid,  or  whether 
to  any,  doth  refer  the  cause  to  Master 
Commissioner  Bent,  to  state  and  report  an 
account  of  said  interest,  provided  the  par- 
ties cannot  agree  upon  the  same." 

And  afterwards,  (viz.  on  the  1st  of  Au- 
gust, 1808,)  the  plaintiff  having  been  served 
with  a  copy  of  the  decree,  and  failing  to 
show  cause  to  the  contrary,  the  bill  was 
dismissed  with  costs;  whereupon  an  appeal 
was   taken  to  the  court  of  appeals. 

Thursday,  December  19th,  1811,  the  foUow- 
ing  was  pronounced  as  the  opinion  of  this 
court. 

'*The  court  is  of  opinion  that  the  chan- 
cellor erred  in  dissolving  the  injunction, 
on  the  failure  of  the  appellant  to  pay  the 
sum  stated  in  the  decree ; 

*'lst.  In  not  directing  a  sale  of  the  mort- 
gaged premises;  whereby    the  appel- 
533      lant  would  have  received  the  ^residue 
of   the    value    thereof,    beyond   that 
sum,  if  it  would  have  sold  for    more;  and, 

''2dly.  Because  the  appellant  had  pro- 
cured the  dower  right  of  Kiger's  wife, 
which  had  not  been  relinquished  to  the 
appellee,  and  who  ought  not  to  have  t>een 
placed  in  a  better  situation  than  he  stood 
under  his  mortgage ;  and  the  court,  in  let- 
ting the  appellee  into  possession,  or  in 
directing  a  sale,  ought  to  have  guarded  the 
appellant's  right  to  the  dower  interest, 
which  has  now  accrued,  provided  Mrs. 
Kiger  has  survived  her  husband. 

'*But  the  court  also  erred,  as  to  the 
amount  which  was  properly  chargeable  on 
the  mortgage,  as  it  respects  the  appellant, 
who  claims  as  a  purchaser  under  the  mort- 
gagor; that  is  to  say,  iu  allowing  to  the 
appellee  the  sum  of  two  hundred  and  ninety- 
seven  dollars  on  account  of  deficiency  in 
the  quantity  of  land. 

*'The  purchaser  from  the  mortgagor 
will  be  bound  for  the  amount  intended  to 
be  secured  by  the  mortgage,  but  not  for 
other  claims,  of  the  mortgagee,  on  the 
mortgagor;  especially,  if  he  has  received 
no  notice  of  such  claims. 

'*In  this  case,  neither  the  mortgage,  nor 
the  deed  of  trust,  gives  notice  of  this 
claim,  on  account  of  a  deficiency  of  the 
quantity  of  land ;  but  as  well  the  mortgage 
and  deed  of  trust,  as  the  communications 
between  the  parties,  had  reference,  first, 
to  the  inability  of  Tidball  to  convey,  and, 
secondly,  to  the  sum  to  be  paid  to  him  to 
procure  the  title,  if  he  could  convey.  But 
as  to  a  claim  on  Kiger  for  a  deficiency  in  the 


by  a  previous  gift  from  himself.  The  dan^hter's 
rlffht,  if  she  had  one.  had  never  been  asserted.— 
Note  in  Original  Edition. 
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quantity  of  land,  the  purchaser  had  no  no- 
tice thereof.  That  sum  of  two  hundred  and 
ninety-seven  dollars  must  therefore  be 
taken  from  the  sum  of  four  hundred  and 
eighteen  dollars  and  forty-nine  cents,  de- 
creed to  be  paid ;  which  will  leave  one  hun- 
dred and  twenty-one  dollars  and  forty-nine 
cents,  to  which,  with  the  interest  thereon, 
the  mortgaged  premises  are  to  be  subjected 
in  the  hands  of  the  appellant. 

534  *** Decree  reversed  with    costs;  and 
suit  remanded  to  be  proceeded  in  to  a 

final  decree  according  to  the  principles   of 
this  decree."        

Young  v.* Price  and  Others. 

Thursday.  December  19tta,  1811. 

Mill  Cases— DsoMges— When  Payment   Presumed.*— 

Under  circnmsiances.  tbe  payment  of  the  dam- 
ares  assessed  in  a  mill  case  onffht  to  be  presumed; 
especially.  If  a  ^reat  length  of  time  has  elapsed, 
dnrinff  which  the  owner  of  the  land,  to  whom  such 
damages  were  assessed,  acquiesced  in  the  baild- 
luff  of  the  mill,  without  claim  or  objection  on  his 
part. 

Upon  an  appeal  from  a  decree  of  the 
superior  court  of  chancery  for  the  Rich- 
mond district*  by  which  a  bill,  exhibited 
by  William  Young,  against  William  Price, 
administrator  of  Charles  Price,  Robert 
Price,  and  Samuel  Williamson,  was  dis- 
missed with  costs. 

The  complainant  having  purchased  of 
Charles  Price,  agent  for  Robert,  a  mill- 
seat  in  the  county  of  Henrico,  for  the  sum 
of  1301.  of  which  401.  remained  unpaid, 
was  informed  by  Samuel  Williamson,  that 
he  was  owner  of  the  land  which,  in  the 
year  1776,  had  been  condemned,  upon  a 
writ  of  ad  quod  damnum,  for  an  abutment 
of  the  mill  dam,  and  other  uses  connected 
with  the  mill;  and  that  the  damages 
assessed  in  his  favour,  including  those 
allowed  his  brother,  Thomas  William- 
son, (who  owned  a  part  of  the  said 
land,  of  which  he  the  said  S.  Wil- 
liamson had  since  become  the  purchaser,) 
had  never  been  paid.  He  therefore  de- 
manded the  same,  (amounting!:,  with  nine- 
teen years'  interest,  to  541.  128.)  and 
threatened  to  institute  an  action  of  eject- 
ment for  the  land,  if  payment  were  refused. 
Upon  this,  the  complainant  gave  the  said 
Robert  Price  a  written  notice,  that,  unless 
he  would  pay  the  money  so  demanded  by 
Williamson,  the  complainant  would  be 
obliged  to  pay  it,  and  to  claim  a  discount 
for  it;  whereupon,  Robert  Price  having 
refused,  or  neglected,  to  make  the  pay- 
ment, or  to  settle  the  business  in  any  other 
way,  the  complainant  paid  to  Williamson 
the  541.  12s.  and  took  a  special  receipt, 
stating  the  circumstances. 

A    suit    at    law     was     afterwards 

535  brought  by  William  *Price,  adminis- 
trator of  Charles  Price,  upon  the  com- 
plainant's note  for  401. ;  and  judgment 
obtained;  to  enjoin  which,  and  to  recover 
the  difference  between  that  sum  and  the 
541.  12s.  were  the  chief  objects  of  the    bill. 

The  ground  relied  upon,  for  relief  in 
equity  against  the  judgment  was,  that  the 
complainant  was  unable  to  set  off,  at  com- 
mon law,  against  his  note,  the  sum  he  had 
paid    as    aforesaid;    to    reimbursement   of 


*See  monosraphic  noU  on  "Mills  and  MlUdams" 
appended  to  Calhoun  ▼.  Palmer.  8  Qratt.  88. 


which  he  was  justly  entitled,  either  from 
the  estate  of  Charles  Price,  or  from  Robert 
Price,  for  whom  the  said  Charles  was 
agent;  the  mill-seat  having  been  sold  to 
the  complainant  without  notice  of  the  en- 
cumbrance, and  he  having  been  compelled 
to  pay  this  money  to  avoid  an  ejectment, 
which  must  have  been  successful  against 
him,  since  he  had  nothing  to  show  to  main- 
tain a  title;  the  records  of  Henrico  court 
being  destroyed  by  the  British  troops  in 
the  late  war. 

The  defendants  were  severally  called 
upon  to  answ^^r  and  say,  '*  whether  the  said 
Robert,  or  Charles  Price,  ever  paid  to  the 
said  Williamson  the  damages  assessed  by 
the  jury  on  Robert  Price's  petitioning 
Henrico  court,  for  an  acre  of  S.  William- 
son's land?  The  defendant  Williamson 
was  particularly  required  to  say  whether 
he  did  not  compel  the  complainant  to  pay 
the  541.  12s.  as  aforesaid?"  A  decree  was 
also  prayed  against  him;  that,  **if  he  had 
received  more  than  he  ought,  he  should 
be  directed  to  refund  the  money  with  in- 
terest." 

William  Price,  in  his  answer,  averred 
that  he  always  understood,  and  verily  be- 
lieved, that  Robert  Price  had  paid  (with- 
out taking  a  receipt)  the  whole  of  the 
damages  assessed  to  Thomas  Williamson; 
(saying  nothing  of  damages  allowed  to 
Samuel  Williamson;)  that  Charles  Price 
was  applied  tu  by  the  complainant  to  pur- 
chase the  mill-seat ;  that  the  complainant 
was  well  acquainted  with  the  circumstance 
that  a  part  of  the  land  had  been  condemned 
by  a  jury,  and  insisted  that  the  difficulties 
relative  thereto  should  be  removed 
536  before  he  would  make  the  ^purchase ; 
**  whereupon  the  said  Charles  Price 
applied  to  the  said  Thomas  Williamson,  in 
whose  favour  the  damages  had  been  as- 
sessed as  aforesaid,  paid  him  the  amount 
thereof,  and  took  a  receipt  for  the  same ;  as 
the  respondent  thinks  he  shall  be  able  to 
prove:'*  but  of  this  no  proof  was  adduced. 
The  respondent  contended  that  the  pay- 
ment by  the  complainant  to  Samuel  William- 
son was  in  his  own  wrong,  and  ought  not 
to  operate  to  the  prejudice  of  Robert  Price, 
or  of  the  estate  of  Charles  Price. 

The  answer  of  Robert  Price  said  nothing 
about  damages  assessed  to  Thomas  Wil- 
liamson, but  alleged  that  '*when  this  re- 
spondent obtained  an  order  of  court  for 
building  said  mill,  the  said  Samuel  William- 
son promised  to  remit  to  him  whatever 
damages  the  jury  might  assess,  for  the 
injury  by  him  sustained  by  the  erection 
of  the  said  mill :  but  this  defendant,  not 
satisfied  with  his  said  promise,  tendered 
him  the  whole  amount  of  the  said  damages, 
which  this  defendant  does  not  believe  ex- 
ceeded three  pounds;  but  the  said  Samuel 
Williamson  being,  or  pretending  to  be, 
mindful  of  his  said  promise,  refused  the 
money  when  tendered  by  this  defendant. 
And,  further,  this  defendant  conceives 
that,  as  the  said  Charles  Price  was  only 
authorized  to  sell  the  said  mill,  as  she 
stood,  without  any  clause  of  warranty  to 
bind  this  defendant,  and  as  the  complainant 
may  have  paid  the  said  sum  of  541.  12s.  im- 
properly and  in  his  own  wrong,  this  de- 
fendant should  not  be  thereby  aggrieved.'^ 
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Samuel  WilUamBon  having  departed  this 
life,  without  answering  the  bill,  a  bill  of 
revivor  was  filed  against  Dabney  William- 
son, his  executor,  who  appeared  and 
pleaded  to  the  court's  jurisdiction,  on  the 
ground  that  if  the  plaintiff  had  any  right 
against  his  testator  on  the  subject  matter 
of  the  said  bill,  he  had  his  remedy  in  the 
most  ample  manner  at  common  law.  He, 
also,  answering,  said,  **that  his  testator 
was  justly  entitled  to  the  money  received 
by  him  from  the  complainant,  for  the 
537  damages  in  *the  bill  mentioned, 
which  had  not  been  paid  or  dis- 
charged to  his  testator,  in  any  shape,  be- 
fore the  complainant  paid  them,  as  far  as 
this  defendant  knows,  has  heard,  or  be- 
lieves; that,  on  the  contrary,  his  testator, 
until  payment  aforesaid,  always  asserted 
his  right  thereto;  and  the  payment  of  those 
damages  was  in  consideration  of  his  tes- 
tator's relinquishing  his  right  (which  was 
unquestionable)  to  the  ground  which  the 
pond  of  the  mill  then  covered." 

No  depositions  were  taken  on  either  side. 
The  deed  from  Robert  Price,  to  the  com- 
plainant, for  the  mill-seat  in  question, 
(which  deed  was  among  the  exhibits,)  con- 
tained a  clause  of  general  warranty. 

The  late  chancellor,  Wythe,  on  the  18th 
of  May,  1801,  overruled  the  plea  to  the 
jurisdiction,  and  directed  '*a  jury  to  be 
empanelled  and  charged,  before  the 
county  court  of  Henrico,  to  inquire  what 
damages  the  said  court,  upon  hearing  the 
petition  of  the  defendant  Robert  Price,  for 
leave  to  build  the  mill  in  the  bill  men- 
tioned, did  adjudge  that  the  said  defendant 
should  pay  to  owners  of  lands  which  would 
be  overflowed?  and  who  were  those  owners? 
(which  inquiry,  by  loss  of  the  record  of 
proceeding  upon  the  said  petition,  (as  is 
suggested,)  hath  become  necessary;)  and 
whether  that  defendant  paid  those  dam- 
ages? and  that  the  verdict  of  the  jury  be 
certified,"  Ac. 

No  step  appears  to  have  been  taken  to 
carry  this  order  into  effect.  And  on  the 
8th  of  September,  1808,  the  present  chan- 
cellor set  it  aside,  and  dismissed  the  bill,  as 
to  all  the  defendants,  with  costs;  from 
which  decree  the  plaintiff  appealed. 
The  following  was  pronounced  as  the 
opinion  of  this  court. 
538'  ***The  court  is  of  opinion  that,  un- 
der the  actual  circumstances  of  this 
case,  and  especially,  the  great  lapse  of 
time  which  has  occurred  since  the  assess- 
ment of  the  damages  under  which  the  claim 
of  Samuel  Williamson  to  the  sum  in  con- 
troversy is  founded,  and  the  acquiescence 
of  the  said  Samuel  Williamson  (who  prob- 
ably resided  in  the  neighbourhood)  in  the 
building  the  mill,  (for  which  these  dam- 
ages were  given,)  without  claim  or  objec- 
tion on  his  part,  the  damages  aforesaid 
ought  to  be  presumed  to  have  been  paid ; 
and  that,  therefore,  the  bill  of  the  appel- 
lant as  to  the  appellees,  William  Price  and 
Robert  Price,  was  properly  dismissed  by 
the  decree  now  in  question  ;  but,  inasmuch 
as  the  payment  of  the  sum  of  fifty-four 
pounds  twelve  shillings,  by  the  appellant 
to  the  said  Williamson,  was  coerced  by  rep- 
resentations, on  the  part  of  the  latter, 
which  made  it  proper    for    the    former   to 


come  into  a  court  of  equity  to  have  the 
questions  resulting  from  the  claim  afore- 
said adjusted,  if  not,  to  pay  the  said  sum  to> 
the  said  Williamson  in  the  first  instance, 
and,  (as  the  matter  now  appears,)  the  said 
sum  being  so  paid  to  him  without  conaid* 
eration ;  the  court  is  of  opinion  that  the 
said  bill  ought  to  have  been  sustained  aa  to 
the  appellee  Dabney  Williamson,  and  he 
decreed  to  repay  the  sum  aforesaid,  with 
interest  and  costs,  to  the  appellant.  There- 
fore, it  is  decreed  and  ordered  that  the  said 
decree,  so  far  as  it  dismisses  the  bill  as  to 
the  last-mentioned  appellee,  be  reversed 
and  annulled ;  that  the  residue  thereof  be 
affirmed;  and  that  the  appellee  Dabney 
Williamson,  out  of  the  estate  of  his  testa- 
tor in  his  hands  to  be  administered,  if  so 
-much  thereof  he  hath,  but,  if  not,  then 
out  of  his  own  estate,  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here.  And 
this  court,  proceeding,  Ac.  it  is  further 
decreed  and  ordered,  that  the  appellee  Dab- 
ney Williamson,  out  of  the  estate  of  bis 
testator  in  his  hands   to    be    administered, 

if  so  much  thereof  he  hath,  pay  to 
539      the  appellant  *the   said   sum   of   54L 

12s.  with  interest  thereon,  to  be  com- 
puted, after  the  rate  of  five  per  centum 
per  annum,  from  the  19th  day  of  August, 
1795,  till  paid,  and  his  costs  by  him  expended 
in  prosecuting  his  suit  in  the  said  court  of 
chancery ;  but,  if  not,  then  the  costs  afore- 
said to  be  levied  of  his  proper  goods  and 
chattels."  

Holladay  and  Wife  v.  Littlepage. 

Saturday.  November  2d,  1811. 

I.  Detlnne^—Decbirstloii— Defects  Cored  by  Verdict— 

In  detinue,  If  a  neffro  woman,  by  name,  and  her 
"issue"  (wlttaoat  naming  them)  be  demanded  in 
the  declaration,  and  the  Jury  find  the  names  of 
the  issue,  the  defect  (if  any)  is  cured,  and  judg- 
ment should  be  entered  according  to  the  verdict. 
See  Royall  v.  Eppes,  ante,  479,  pi.  7. 

a.  Same— Same— Same.-The  fallinir  to  lay  a  sepa- 
rate value,  as  to  each  slave  demanded.  Is  an  error 
which  would  be  fatal  on  demurrer,  but  is  cured 
by  a  verdict  severing  the  values. 

3.  Same— General  Danagies.— It  is  not  error  that  the 
jury  find  general  damages  for  detaining  several 
slaves:  but  the  alternative  value  of  each  slave 
ought  to  be  separately  found. 

In  an  action  of  detinue,  in  the  district 
court  of  Richmond,  the  declaration  de- 
manded **a  negro  woman  slave  Amy,  and 
her  issue,  of  the  value  of  1,000  dollars, 
and  Rachel,  a  negro  woman  slave,  and  her 
issue,  of  the  value  of  1,U00  dollars.*'  Pleas, 
non  detinet,  and  the  act  of  limitations, 
and  issue.  The  verdict  was,  "that  the 
defendant  doth  detain  the  negro  woman 
slaves  in  the  declaration  mentioned,  to  wit. 
Amy  and  Rachel,  and  the  issue  of  the  said 
Amy  named  Maria,  and  the  issue  of  the  said 
Rachel  named  Dixon,  in  manner  and  form, 
&c. ;  that  the  said  Amy  is  of  the  price  of 
1001.  the  said  Rachel  of  the  price  of  1001. 
the  said  Maria  of  the  price  of  501.  and  the 
said  Dixon  of  the  price  of  501.  and  that 
the  action  of  the  plaintiff  did  accrue  within 
five  years  next  before  the  suing  out  the 
original  writ,*'  &c.  and  damages  wer^  as- 
sessed to  forty  shillings. 


*See  monographic no^«  on  "Detinue  and  Replevin** 
appended  to  Hunt  v.  Martin.  8  Oratt  S78.  The  prin- 
cipal case  is  cited  In  note  to  Laughlln  v.  Flood.  S 
Munf .  850. 
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A  motion  was  made  in  arrest  of  judg- 
ment, on  the  ground  that  the  declaration 
was  vague  and  uncertain,  in  demanding 
the  issue  of  the  two  negro  women  therein 
mentioned ;  that  the  jury  erred  in  finding 
for  the  plaintiff  the  two  negroes  Maria 
and  Dixon,  whose  names  were  not  men- 
tioned in  the  declaration :  and  that  the 
jnry  found  general  damages,  which  applied, 
•as  well  to  the  detention  of  the  negroes  not 
named  in  the  declaration,  as  of  those  who 
were  named  therein. 

The  district  court  was  of  opinion 
540  that  the  said  errors  *were  sufficient 
in  law  to  arrest  the  judgment.  It 
was  therefore  considered,  ''that  the  plain- 
tiff take  nothing  by  his  bill,  &c.  and  that 
the  defendant  go  thereof  without  day,  and 
recover  his  costs,*'  &c. 

From  which  judgment  the  plaintiff  ap- 
pealed. 

Botts,  for  the  appellant.  The  names  of 
the  slaves  are  not  indispensably  necessary 
in  the  declaration.  If  the  reverse  of  this 
position  were  established,  a  child  not  yet 
named  could  not  be  recovered:  and  it  is 
not  certain  that  the  issue  in  this  case  (be- 
ing infants)  had  named  at  the  time  the 
declaration  was  filed. 

Reasonable  certainty  is  all  that  the  law 
requires  in  an  action  of  detinue.  The  not 
naming  a  horse  is  no  defect  in  the  declara- 
tion, notwithstanding  he  has  a  name  of 
notoriety.  If  a  negro  has  a  common  name, 
(such  as  John  or  Tom,)  the  description  is 
by  no  means  certain.  The  words  *4ssue 
of  a  mother,"  who  is  named,  describes  the 
individual  more  positively. 

2.  If  this  declaration  be  defective,  it  is 
-cured  by  the  act  of  jeofails,  according  to 
which  judgment  is  not  to  be  arrested  *'for 
omitting  the  averment  of  any  matter,  with- 
out proving  which  the  jury  ought  not  to 
have  given  such  verdict.''  Besides,  two 
negroes  were  'well  named,  and  well  found. 
Judgment  ought  to  have  been  entered  for 
those  two,  at  any  rate.  Yet  the  court  ar- 
rested it  altogether.  The  only  objection 
is,  thai  general  damages  were  assessed  for 
all  four.  This,  then,  was  error  in  the 
verdict ;  not  in  the  pleadings ;  and,  at  ut- 
most, a  venire  de  novo  should  have  been 
awarded,  (a) 

3.  Costs  were  improperly  given  against 
the  plaintiff;  the  rule  being,  that  ** where 
judgment  is  arrested,  each  party   pays   his 

own  costs. "(b) 
^1  ♦The  Attorney  General,  contra,  re- 

lied chietly  on  the  doctrine  that,  in 
detinue,  a  greater  degree  of  certainty  is 
required  than  in  ordinary  actions^ (c) 

Tuesday,  November  5th,  the  president 
pronounced  the  following  opinion  of  the 
court. 

*'Thia   court    (not    admitting     that    the 


(a)  Hlffsrenbotliam  y.  Rucker,  2  Call.  SIS. 

(b)  Cameron  ▼.  ReyDolds.  Cowp.  407.  Impey's  Pr. 
«4.(l) 


(1)  Note.  This  is  oot  law  In  Virginia.  In  1  Rev. 
Code.  p.  no.  c.  70.  R.  17,  ad  flnem.  it  is  enacted,  tbat, 
''in  all  cases  where  jadffment  shall  be  sriven  for  the 
defendant,  he  shall  recover  his  costs."  And  (p.  81. 
<. ««,  8.  44,)  "it  shall  be  lawful  for  the  district  courts, 
in  any  cause  originating  there,  where  the  verdict  or 
Judgment  shall  be  given  for  the  defendant,  to 
award  costs  to  the  party  in  whose  favour  such  judg* 
ment  shall  be  given."— Note  In  Original  Edition. 

(c)  Bailer's  N.  P.  60:  8  Tucker's  Bl.  152. 


omission  to  state  the  names  of  the  issue  of 
the  female  slaves  in  the  declaration  men- 
tioned was  important,  and  being  of  opin- 
ion that  the  declaration,  not  laying  a 
separate  value  as  to  all  the  negroes  de- 
manded thereby,  might  have  been  held  er- 
roneous upon  demurrer)  is  yet  of  opinion 
that  the  judgment  of  the  district  court  is, 
in  this  case,  erroneous;  the  latter  defect 
being  cured  by  the  verdict,  which  has 
severed  the  value  aforesaid ;  and  the  former 
being,  at  most,  only  a  fact  imperfectly 
stated,  (2)  and,  consequently,  cured  by  the 
verdict,  which  finds  the  names  of  the  is- 
sue of  the  female  slaves  in  the  declaration 
mentioned.  It  is  therefore  adjudged  that 
the  judgment  aforesaid  be  reversed,  with 
costs,  and  entered  for  the  appellant,  pursu- 
ant to  the  verdict." 


Henry's  Executor  v.  Elcan,  and  The  Same  v. 
Pickett,  Pollard  and  Johnson. 

Wednesday,  December  18th,  1811. 

Court  of  Appeals— Jurisdlctlonsl  Amoniit.*— If  a  judg- 
ment of  a  county  or  corporation  court,  being  for 
less  than  one  hundred  dollars,  exclusive  of  costs, 
be  reversed  by  a  superior  court  of  law,  upon  a 
writ  of  supersedeas;  whereupon  judgment  is 
entered  that  the  plain  tiff  take  nothing  by  his  bill, 
&c.  he  cannot  appeal  to  the  court  of  appeals: 
notwithsundlng  his  declaration  demanded  a 
larger  sum  than  one  hundred  dollars. 
See  Cooke  v.  Piles,  ante.  151. 

These  were  actions  of  assumpsit,  origi- 
nally brought  in  the  Hustings  court  of  the 
city  of  Richmond,  by  John  Henry,  against 

Marcus  Elcan,  and  Pickett,  Pollard 
542      and  '^Johnson.    In  the  former  case,  the 

plaintifiF  by  his  declaration  demanded 
1391.  16s.  8d.  for  certain  tobacco  sold  and  de- 
livered :  and  in  the  latter  1571.  19s.  3d.  on  a 
similar  account.  The  judgments  were,  for 
241.  0&  5d.  and  251.  16a.  5d.,  besides  costs. 
Upon  writs  of  supersedeas,  they  were  both 
reversed  by  the  district  court  of  Richmond, 
and  judgments  entered  for  the  plaintiffs  in 
error,  **that  the  original  plaintiff  take 
nothing,"  &c.  From  which  judgments, 
appeals  were  taken  to  this  court,  and,  hav- 
ing abated  by  the  death  of  John  Henry, 
were  revived  in  the  name  of  his  executor. 
Friday,  December  20th,  JUDGE  ROANE 
pronounced  the  opinion  of  the  court,  that  the 
appeals  be  dismissed,  the  matters  in  contro- 
versy, exclusive  of  costs,  being  too  small  to 
give  this  court  jurisdiction,  (d) 


Melson  v.  Melson's  Administrator. 

Wednesday,  March  Uth.  1812. 
Court  off  Apoeals— Jurisdiction— Matter  In  Controversy 
—What  Constitutes.t-The  damages  allowed  by 
law.  upon  affirmance  of  a  county  court  Judgment 
by  a  superior  court  of  law,  are  not  to  be  reckoned 
as  part  of  the  "matter  in  controversy."  for  the 
purpose  of  giving  the  court  of  appeals  Jurisdic- 
tion. If,  therefore,  the  Judgment  be  for  less  than 
one  hundred  dollars:  but  would  amount  to  more, 
by  adding  the  damages,  upon  affirmance,  an 
appeal  does  not  lie  to  the  court  of  appeals. 
See  Henry's  Executor  v.  Elcan,  ante.  541. 

This  was  an  action  of  assumpsit,  on  be- 
half  of   Jonathan    Melson    against   Smith 


(2)  Note.  See  Fulgham  v.  Lightfoot,  2  Call,  257. 

♦See  monographic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Co.,  1 
Rob.  268. 

(d)  See  1  Rev.  Code.  c.  63.  s.  2. 

tSee  monographic  note  on  "Appeal and  Error"  ap- 
pended to  Hill  V.  Salem,  etc.,  Turnpike  Co.,  1  Rob.  208. 
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Melson,  In  the  connty  court  of  Accomack 
The  declaration  demanded  481.  28.  2d.  for 
goods,  Ac.  sold  and  delivered.  The  verdict 
and  judfifment  was  for  291.  6b.  exclusive  of 
costs.  Upon  a  writ  of  supersedeas,  the 
judgment  was  affirmed  by  the  district  court, 
with  costs  and  damages  according  to  law ; 
whereupon  the  plaintiff  in  error,  who  was 
defendant  in  the  county  court,  appealed  to 
this  court. 

The  case  was  submitted,  on  the  question, 
whether  the  damages  allowed  by  law  upon 
the  affirmance  of  the  judgment  were  to  be 
considered  as  part  of  the  **matter  in  con- 
troversy;"(!)  BO  that,  if  the  judg- 
543  ment,  added  to  the  damages,  *amounted 
to  more  than  one  hundred  dollars,  an 
appeal  to  this  court  would  lie. 

Thursday,  March  12th,  the  president  re- 
ported the  opinion  of  the  court,  that  the 
appeal  be  dismissed  for  want  of  jurisdic- 
tion. 


Qay  V.  Moseley. 
Arffued  Thursday.  September  26th.  1811. 

I.  Personalty— PosMMlon  by  Loanee  over  Five  Years 
— Ellect.— A  slave  lent  either  before  or  after  the 
act  to  prevent  frauds  and  perjuries,  havlngr  re- 
mained since  the  commencement  of  that  act. 
more  than  five  years  in  the  loanee*s  possession, 
without  any  demand  made  on  the  part  of  the 
lender,  must  be  considered  the  absolute  property 
of  the  person  so  remaining  In  possession,  as  to 
creditors  of,  and  purchasers  under,  him. 

a.  Same— Sane— Notice  of  Loan— Effect.— And  prtiof 
of  notice  of  the  loan,  or  of  a  deed  of  trust,  from 
the  lender,  recorded  In  the  court  of  a  county 
wherein  neither  of  the  parties  lived.  Is  not  suffi- 
cient to  do  away  the  effect  of  such  possession. 

Detinue  for  a  slave  named  Becky  by  Wil- 
liam Gay,  trustee,  and  for  the  benefit  of 
Susanna  Kldridge,  against  Francis  Mose- 
ley, in  the  county  court  of  Buckingham. 
Pleas,  non  detinet,  and  the  statute  of  limi- 
tations. On  the  trial  of  the  cause,  the 
plaintiff  produced  in  evidence  a  deed  of 
trust,  bearing  date  the  1st  of  April,  1790, 
between  David  Meade,  of  Maycoz,  in  the 
county  of  Prince  George,  of  the  first  part, 
William  Gay,  of  the  county  of  Powhatan, 
of  the  second  part,  and  Susanna  Kldridge, 
niece  of  the  said  David  Meade,  of  the 
county  of  Buckingham,  of  the  third  part, 
which  was  recorded  in  Henrico  county 
court,  the  6th  day  of  the  same  month.  By 
this  deed,  in  consideration  of  love  and  nat- 
ural affection,  and  also  of  five  shillings, 
sundry  slaves  were  conveyed,  by  the  said 
Meade,  to  the  sole  use  and  behoof  of  the 
said  Susanna,  (wife  of  Rolfe  Bldridge,)  for 
and  during  her  natural  life,  and,  after  her 
death,  to  and  for  the  use  of  such  child,  or 
children,  of  hers,  as  she  might  by  will  ap- 
point; and  in  default  of  such  appointment, 
to  and  for  the  use  of  all  her  children  and 
their  heirs  forever.  The  slave  in  the  decla- 
ration mentioned  was  proved  to  be  the 
daughter  of  a  female  stave  mentioned  in 
the  said  deed.  The  plaintiff  also  produced 
two  witnesses  to  prove  that  Rolfe  Kldridge, 
and  the  said  Susanna  his  wife,  said,  when 
the  slaves  came  to  his  possession,  (which 
happened  several  years  after  their  mar- 
riage, and  12  or  14  years  prior  to 
544  *the  date  of  the  deed,)  that  the  same 
were  a  loan  from  David  Meade ;  and 
that  Rolfe  Kldridge  made  the  same  declara- 

(1)  See  1  Rev.  Code,  c.  68.  s.  2. 


tion  and  acknowledgment,  at  sundry  times» 
before,  and  within,  five  years  preceding  tfae 
date  of  the  said  deed.  The  defendant  by 
his  counsel  moved  the  court  to  withhold  tfae 
said  deed,  and  the  evidence  of  the  said  wit- 
nesses from  the  jury;  ** there  being  na 
other  testimony  in  this  cause,  but  the  ac- 
knowledgments of  the  said  Rolfe,  and  Su- 
sanna, and  the  circumstance  that  the  deed 
aforesaid  is  in  the  handwriting  of  the  said 
Rolfe,  to  prove  any  loan  from  the  before 
named  David  Meade,  or  any  title  in  them 
to  the  said  slaves :  but  the  court  permitted 
the  deed  aforesaid,  and  the  testin!kony  of 
the  two  witnesses  aforesaid,  to  go  to  the 
juty :  because  the  defendant  had  previously 
examined  witnesses,  on  his  part,  to  proy^e 
what  had  been  the  declarations  of  the  said 
Rolfe  Kldridge  on  the  same  subject,  thougH 
subsequent  to  an  examination  by  the  plain- 
tiff, of  a  witness  to  prove  that  the  deed 
aforesaid  was  in  the  handwriting  of  tfae 
said  Rolfe :"  to  which  opinion  the  defendant 
excepted. 

The  plaintiff  produced  one  of  the  sub- 
scribing witnesses  to  the  deed,  by  whom  fae 
proved  the  execution  thereof,  and  that  tfae 
same  was  written  by  Rolfe  Kldridge;  also 
proof  that  the  defendant  had  purchased  the 
negro  Beck  at  a  sheriff's  sale,  by  virtue  of 
a  writ  of  fieri  facias  against  the  said  Rolfe 
for  a  debt  which  he  contracted  in  the  yemr 
1800;  that  the  creditor,  at  that  time,  had 
heard  of  the  deed  aforesaid ;  and  that  the 
sheriff,  and  the  defendant  also,  were,  oo 
the  day  of  sale,  notified  and  informed  of 
the  said  deed,  the  sheriff  by  letter  from  the 
plaintiff,  and  the  defendant  by  verbal  in- 
formation from  the  plaintiff's  agent,  who 
forbade  the  sale;  and  that  the  defendant 
had  possession  of  the  negro  Beck  at  the 
time  of  issuing  of  the  writ  in  this  cause. 
The  defendant  produced  several  witnesses, 
who  proved  that  Rolfe  Kldridge  had  posses- 
sion of  the  negroes,  in  the  said  deed  men- 
tioned, 12  or  14  years  before  its  date ;  and 
that  he  had,  at  sundry  times,  before  and 
within  five  years  preceding  the  same 
545  *date,  declared  that  part  of  the  said 
negroes  were  his  own  property ;  and 
that  they,  knowing  the  circumstances  of 
the  said  Rolfe  Kldridge,  before  his  mar- 
riage,  supposed  and  believed  that  the  afore- 
said negroes  had  come  to  him,  by  his  wife, 
as  part  of  her  portion.  And,  this  being  all 
the  evidence  in  the  cause,  the  plaintiff 
moved  the  court  to  instruct  the  jury  that 
the  law,  upon  the  evidence  aforeAaid,  waa 
in  his  favour ;  and  the  court  did  so  instruct 
the  jury :  to  which  opinion  the  defendant 
also  excepted. 

Verdict  and  judgment  for  the  plaintiff. 

Upon  an  appeal  to  the  district  court  of 
Prince  EMward,  it  seemed  to  the  court  there 
that  the  said  judgment  was  erroneous,  in 
this,  that  the  county  court  admitted  im- 
proper evidence  to  go  to  the  jury;  and  also 
that  the  court  was  too  general  in  its  in- 
structions to  the  jury.  It  was  therefore 
considered,  that  the  same  be  reversed  and 
annulled,  as  far  back  as  to  the  issue;" 
from  which  judgment  the  plaintiff  ap- 
pealed. 

After  argument,  by  Peyton  Randolph,, 
for  the  appellant,  and  Wickham,  for  the 
appellee,  the  following  was  pronounced,  on 
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Monday,  March  16,  1812,  by  JUDGE 
ROANEt  as  the  opinion  of  this  court,  con- 
sisting of  Judges  Roane,  Brooke,  and  Coal- 
tcr. 

**The  court  is  of  opinion,  that  the 
female  ancestor  of  the  slave  in  the  dec- 
laration mentioned  having  been  loaned 
by  David  Meade  to  Rolfe  Eldridge,  and 
the  said  Rolfe  Eldridge  having  remained 
in  possession  of  the  said  slave  more 
than  fi\e  years  since  the  commencement 
of  the  act  to  prevent  frauds  and  per- 
juries, (a)  without  any  demand  made  on 
the  part  of  the  lender;  and  the  deed,  under 
which  the  appellant  claims  the  said  slave, 
in  trust  for  the  benefit  of  Susannah  El- 
dridge,  not  having  been  duly  recorded  in 
any  court  contemplated  by  that  act,  the 
same  is  not  competent  to  do  away  the  effect 
of  such  possession  enuring  in  favour  of  the 
creditors  of,  or  purchasers  under,  the  said 
Rolfe  Eldridge ;  and  as  to  the  notice 
546  which  *is  alleged  in  the  bill  ot  ex- 
ceptions to  have  existed,  in  the  cred- 
itor nniier  whose  execution  the  appellee 
purchased,  and  in  the  said  appellee  himself, 
of  the  existence  of  the  said  deed  ot  trust, 
the  court  is  further  of  opinion  that,  under 
the  true  construction  of  the  act  afore- 
said, the  lapse  of  five  years'  ^posses- 
sion, as  aforesaid,  was  intended  to  shut 
up  and  conclude  all  inquiries  as  to  such  no- 


<a)  1  Rev.  Ck>de,  a  10.  &  2. 


tice,  and  to  avoid  the  perjuries  arising 
therefrom,  in  relation  to  controversies  be- 
tween persons  claiming  the  prpperty  loaned 
as  aforesaid  under  the  lender,  and  the  cred- 
itors of,  and  purchasers  under,  the  persons 
so  remaining  in  possession :  on  this  ground, 
(without  deciding  on  any  other,  )(1)  the 
court  is  of  opinion,  that  the  judgment  of 
the  district  court isright,  so  far  as  it  goes ; 
but  that  the  said  district  court  ought  to 
have  given  an  instruction  to  the  county 
court,  on  such  a  new  trial,  corresponding 
with  the  principles  now  declared." 

Judgment  affirmed,  adding  such  direc- 
tion ;  and  the  cause  ordered  to  be  sent  to  the 
superior  court,  and  from  thence  to  the 
county  court,  for  a  new  trial  to  be  had 
therein. 


(1)  This  conrt  did  not  decide  the  point,  (wblcli  in 
this  case  it  was  not  necessary  to  decide,)  wlietber 
the  instruction  ffiven  by  tbe  county  court  to  the 
Jury,  "that,  upon  the  evidence  the  law  was  in 
favour  of  the  plaintifF,"  was  too  general  or  not;  but 
from  the  case  of  Fisher's  Executor  v.  Duncan  and 
Tumbull.  1  H.  A;  M.  608,  it  appears  that  the  instruc- 
tion in  this  case  was  erroneous,  since,  (tbouffh  it 
seemed  to  relate  to  the  law  only.)  in  effect,  it  de- 
clared the  sufficiency  of  the  evidence,  not  only  in 
point  of  law,  but  as  establishing  facts,  to  authorize 
a  verdict  for  the  plaintiff.  Instructions  may  be 
founded  on  facts  admitted  by  the  parties;  other- 
wise, they  should  be  provisional,  that,  "if  the  jury 
shall  be  of  opinion  that  certain  facts  are  proved, 
the  law  arising  upon  those  facts  is  so  and  so:"  but 
the  court  ouffht  not  to  express  its  opinion  to  the 
Jury  as  to  the  weigrht  of  the  evidence  ffoinff  to  prove 
the  facts.— Note  in  Original  Edition. 


RULE  OF  THE  COURT  OF   APPEALS. 
Friday,  December  20th,  1811. 


No  appeal  which  shall  have  been  <dis- 
missed,  or  abated,  by  the  conrt,  shall  be 
reinstated  or  revived,  after  the  lapse  of 
sixty  days  from  such  dismission  or  abate- 
ment ;  except  for  good  cause  shown  to  the 
court,  verified  by  affidavit,  and  upon  rea- 
sonable notice  to  the  adverse  party,  of  the 
time  of  making  the  motion ;  nor  then,  ex- 
cept in  very  special  cases,  unless  such  mo- 
tion   be   made     within    one   hundred   and 


twenty  days  from  the  time  of  such  dismis- 
sion or  abatement. 

Provided,  that  if  the  court  shall  not  be 
in  session  on  the  day  to  which  such  notice 
shall  be  given,  a  further  time  of  ten  days 
shall  be  allowed  the  party,  to  exhibit  his 
motion,  after  the  next  meeting  of  the  court. 

On  Saturday,  December  21st,  1811,  the 
court  adjourned  to  the  6th  day  of  January, 
1812. 
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ABATEMENT. 

1.  See  Issue.  No.  2. 

Monroe  (Governor)  v.  Redman.  840 

2.  The  writ  is  part  of  the  record,  for  the  purpose 
of  amendment  only,  where  Issne  has  been  Joined 
upon  a  plea  to  the  action. 

Payne  and  Fairfax  v.  Grim.  297 

8.  After  issne  joined  on  a  plea  to  the  action,  it  is 

too  late  to  move  the  court  to  dismiss  the  suit  on 

the  ffroand  of  a  defect  in  the  writ,  or  for  leave  to 

file  a  plea  in  abatement  lb. 

4.  Process  of  revivor  is  not  necessary,  in  the  court 
of  appeals,  if  the  appellee  died  between  verdict  and 
judgment. 

Buckner  and  Wife  v.  Blair,  S86 

5.  See  Practice,  No.  8&  54 

ACCOUNT. 

1.  It  is  not  error  in  a  court  of  equity  to  direct  com- 
missioners, instead  of  a  Jury,  to  state  and  report  an 
account  of  the  profits  of  land. 

Roberts's  Widow  and  Heirs  v.  Stanton,  120 

2.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  his  heirs  after  his  death,  ougrht 
not  to  be  charred  agraiuRt  his  executors  and  heirs 
Jointly,  but  apportioned  among  them,  according  to 
their  respective  interests.  lb. 

8.  See  Equity.  No.  4. 
Clay  V.  Williams  and  others.  106 

4.  If  a  defendant,  called  upon  to  account  for  sales 
of  certain  public  securities,  deny  that  he  ever 
received  them,  yet  aver  that  the  proceeds  were 
accounted  for  to  the  plaintiff,  "as  would  appear  by 
the  account  and  receipts  annexed  to  his  answer:'* 
he  ouffht  to  produce  such  accounts  and  receipts,  or 
answer  to  interrosratories  respecting  them,  if  re- 
quired so  to  do. 

Clay  V.  Williams  and  others,  128 

6.  Any  person  interested  in  the  settlement  of  an 
executor's  account  may  object  to  its  belngr  allowed 
and  recorded,  and,  beinff  overruled  in  such  objec- 
tion, may  appeal  to  a  superior  court. 

Triplett's  Ex'rs  v.  Jameson.  248 

0.  A  commissioner's  report,  if  erroneous  upon  its 
face,  may  be  objected  to  at  the  hearingrof  the  cause, 
thouffh  no  exception  be  previously  filed  :  and.  also, 
in  the  appellate  court,  thougrh  no  exception  appears 
to  have  been  taken  in  the  court  below  :  but.  without 
such  exception,  it  cannot  be  impeached  on  grounds, 
and  In  relation  to  subjects,  which  may  be  affected 
by  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others,  286 

7.  Whether  interest  ouffht  to  be  charged  in  an 
administration  account.  Is  a  question  the  decision 
of  which  may  depend  upon  extraneous  testimony. 

lb. 

8.  A  failure  to  set  forth,  in  a  commissioner's  report, 

that  notice  was  sriven  to  the  parties,  is  not  an 

660     error  sufflcient  to   reverse  a  decree,  ♦If  no 

exception  to  the  report  appear  in  the  record. 

White's  Ex'rs  v.  Johnson  and  others,  286 

9.  Want  of  notice  of  the  time  and  place  of  a  com- 
missioner's taklngran  account,  or  the  court's  acting 
upon  the  report  too  soon,  are  not  sufflcient  reasons 
for  a  bill  of  review:  such  objections  not  havingr 
been  taken  (as  they  ougrht  to  have  been)  before  the 
rendition  of  the  decree. 

Winston  V.  Johnson's  Ex'rs.  806 

10.  A  mutual  understanding  and  agrreementbe 
tween  a  debtor  and  creditor,  that  suit  shall  not  be 
brouffht  upon  an  account  until  the  debtor  shall  have 
crone  to  Europe  and  returned,  is  a  grood  bar  to  the 
act  of  limitations  duringr  his  absence  from  this 
country,  and  may  be  griven  in  evidence  to  prevent 
the  court's  expungrlngr  from  such  account  Items 
appearing  to  have  been  due  five  years  before  his 
death. 

Holladay.  Ex'r  of  Littlepagre.  v.  Littlepagre.      816 

11.  A  wife  who  lived  with  her  husband,  and  was 
maintained  by  him.  cannot,  after  his  death,  demand 
an  account  of  profits,  which  he  received,  of  a  sepa- 
rate estate  settled  upon  her:  no  such  demand  hav- 
ing: been  made  by  her  in  his  lifetime. 

Moore's  Ex'x  v.  Fergruson  aud  others,  421 

12.  A  decree,  and  execution  thereupon,  agralnst  an 
executor  or  administrator,  for  a  balance  due  on  his 
administration  accouDt,  should  not  be  agralnst  the 
goods  and  chattels  of  the  decedent  In  his  hands  to  | 


be  administered,  but  affainst  hU  own  roods  and 
chattels.  lb. 

18.  On  a  motion  to  recommit  the  report  of  a  com- 
missioner  in  chancery,  if  the  previous  negrlect  or 
contumacy  of  the  party  render  it  proper  to  over- 
rule his  motion,  so  far  as  It  groes  to  open  the  accounts 
anew:  he  may  nevertheless  be  permitted  to  show 
himself  entitled  to  credits  not  considered  by  tbe 
commissioner  if  it  appear  probable,  from  the  evi- 
dence in  support  of  the  motion,  that  he  is  entitled 
to  such  credits. 

Snickers  v.  Dorsey.  506 

14.  In  general,  since  the  first  of  May,  1804,  when 
interest  is  allowed  in  equity,  it  should  not  stop  at  the 
time  when  the  balance  of  accounts  Is  struck,  nor  at 
the  date  of  the  decree,  but  should  run  to  the  pay- 
ment of  such  balance.  rb. 

ACTION. 

1.  Ifi  the  action  on  the  case  for  conspiracy, 
as  well  as  in  the  action  for  malicious  prosecution, 
an  averment  in  the  declaration  that  the  prosecution 
was  false  and  malicious,  is  not  sufficient ;  but  it 
must  be  averred  to  have  been  without  probable 

Kirtly  v.  Deck,  10 

2.  See  Executors  and  Administrators,  No.  1. 
Catlett  and  others  v.  Carter's  Ex'rs,  24 

8.  See  Executors  and  Administrators.  No.  2.     S.  C. 

4.  In  an  action  of  slander,  an  averment  in  Uie 
declaration  that  the  slanderous  words  were  spoken 
"of  or  concerning  the  plaintiff,"  or  "in  some  conver- 
sation or  colloquium  respectingr  him."  is  essentially 
necessary,  unless  the  words,  by  fair  construction, 
in  themselves,  plainly  and  necessarily  relate  to  tlie 
plaintiff. 

Cave  V.  Shelor  and  Wife,  108 

6.  In  an  action  of  general  indebitatus  assumpsit, 
for  services  rendered  as  an  overseer,  or  of  quantam 
meruit  for  like  services,  the  plaintiff  cannot  grive  in 
evidence  proof  that  the  defendant  had  employed 
him  as  an  overseer,  and  was  to  pay  him  a  certain 
quantity  of  tobacco.  In  such  case,  he  should  declare 
upon  the  special  agreement. 

Brooks  V.  Scott's  Ex'r,  844 

0.  Money  levied  by  the  sheriff,  upon  ajudgrment 
which  Is  afterwards  reversed,  cannot  be  recovered  * 
back* by  greneral  Indebitatus  assumpsit  for  money 
had  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied  to 
his  use. 

Isom  V.  Johns,  278 

7.  An  action  of  debt  will  not  lie  against  the  ac- 
ceptor of  a  bill  of  exchangre. 

Wilson  V.  CrowthiU,  808 

8.  A  ludgrment  cannot  be  entered  agralnst  the 
defendant  and  sheriff,  upon  his  return  that  the  writ 
was  executed,  and  the  defendant  escaped ;  the 
proper  remedy  agralnst  the  sheriff  for  an  escape 
belngr  by  a  separate  suit 

Waugrh  V.  Carter.  888 

9.  The  Istsection  of  the  act  "to  reform  the  practice 
of  the  district,  county,  and  corporation  courts.** 
which  took  effect  the  1st  of  April.  1806,  applies  to 
suits  Instituted  after  that  day,  thougrh  upon  wrlt- 
ingrs  of  a  previous  date. 

Wallace  and  others  v.  Baker.  884 

la  An  action  of  covenant  does  not  lie  upon  the 
proviso,  in  a  mortgragre  deed,  "that,  upon  payment  of 
a  certain  sum  of  money,  the  deed  shall  be  void:** 
there  belngr  no  express  covenant  for  payment  of  the 
money. 

Drummond's  Adm'rs  v.  Richards,  887 

11.  In  an  action  on  the  case  for  a  deceit,  if  the 
defendant  plead  that  the  cause  of  action  did  not 
accrue  within  five  years  next  before  suingr  out  the 
writ  a  replication  that  the  fraud  came  to  the  plain- 
tiff's knowledge  within  that  time,  is  not  grood.  and 
Issue  joined  upon  it  should  be  set  aside  b9  the 
court  as  immateriaL 

Callls  V.  Waddy.  511 

ACTS  OP  ASSEMBLY. 

1.  The  6th  section  of  the  act,  passed  January  20th. 
1804,  entitled  "An  act  concerningr  the  proceedlngra 
in  couru  of  chancery,  and  for  other  purposes,"  did 
not  authorize  a  Judgrmentfor  interest  upon  the  costs 
of  suit 

M'Rea  v.  Brown,  4« 


dMUNF. 


Virginia  Rbpo&ts,  Annotatbd. 


INDEX 


2,  It  seems  that  under  the  act  of  1786.  c.  01.  a  riffht 
of  entry  Into  land  by  a  person  entitled  as  special 
occupant,  is  devisable,  thongrh  the  devisor  never 
was  in  possession.    See  Entry,  (Hlgrht  of,)  and 

Hyer  v.  Shobe.  200 

8.  Qaaere,  whether  the  proviso  in  the  24th  section 
of  the  district  court  law  extends  to  suits 
9bl  *upon  joint  and  several  bonds  with  collateral 
conditions  to  be  performed  by  the  principal 
obliffor  only,  as  well  as  to  bonds  with  collateral  con- 
ditions to  be  performed  by  the  obllffors  jointly  and 
severally  P 

Monroe  (Governor)  v.  Redman,  240 

4.  Under  the  SOth  section  of  the  act  of  1748,  c  1.  a 
Judflrment  in  favour  of  a  petitioner,  for  land  for- 
feited by  nonpayment  of  qultrents,  srave  him  a 
preferable  rlffht  to  a  srant  of  the  land,  which  risrht 
he  could  not  lose  by  failure  to  apply  for  the  srant, 
but  only  by  a  judgment  against  him  in  favour  of  an- 
other petitioner. 

Norvell  v.  Camm  and  Wife,  287 

5.  The  true  construction  of  the  7th  section  of  the 
act  "reducing  into  one  the  several  acts  directing  the 
courseof  descents,"  as  to  the  case  of  an  infant,  is, 
that  if  there  be  no  mother,  &c.  and  the  estate  was 
derived  from  the  father  or  mother,  the  inheritance 
shall  not  be  divided  into  moieties,  but  the  whole 
shall  go  to  the  kindred  of  that  parent  from  whom 
the  estate  was  derived ;  and  the  law  was  the  same 
as  to  the  distribution  of  unbequeathed  personal  es- 
tates belonfirinsr  to  infants  who  died  between  the  1st 
of  October,  1798,  and  the  22d  of  January,  1808. 

Addison  and  Wife  v.  Cove's  Adm*r,  870 

0.  Under  the  5l8t  section  of  the  execution 
law,  (1  Rev.  Code.  c.  151.)  the  remedy  by  motion 
Is  ffiven  aflralnst  the  sureties  of  a  deputy  sheriff, 
after  a  judsrment  against  him  for  the  same  cause, 
such  judgment  not  appearing  to  be  satisfied.  The 
motion  also  may  be  made  against  the  sureties,  sep- 
arately from  their  principal. 

Royster  and  others  v.  Leake,  288 

7.  The  1st  section  of  the  act  "to  reform  the  prac- 
tice of  the  district,  county,  and  corporation  courts.' 
which  took  effect  the  1st  of  April,  1806,  applies  to 
suits  instituted  after  that  day,  though  upon  writ- 
ings of  a  previous  date. 

Wallace  and  others  v.  Baker,  884 

8.  Under  that  act,  the  clerk  is  to  issue  execution 
for  interest,  though  not  mentioned  in  the  writing, 
and  not  demanded  by  the  declaration.  lb. 

9.  See  Alexandria,  No.  8. 

Winchester  and  others  v.    The  Bank   of  Al- 
exandria, 889 

10.  According  to  the  spirit  of  the  act  "concerning 
the  glebe  lands  and  churches  within  this  common- 
wealth." passed  the  12th  day  of  January,  1802,  no 
glebe  land  was  to  be  considered  vacant,  and.  as 
such,  liable,  to  be  sold  if  there  was  any  minister, 
who,  in  behalf  of  the  protestant  episcopal  church, 
had  been  put  into  possession,  and  was  the  Incum- 
bent thereof,  on  that  day;  whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  inducted,  had 
been  canonically  elected  or  not 

Claughton  and  others  v.  Macnaughton,  618 

11.  The  vestry's  order  that  the  "minister  be  in- 
ducted Into  the  parish  as  incumbent."  Is  a  suflAclent 
delivery  of  possession  of  the  glebes  thereto  attached, 
to  prevent  a  sale  of  the  same  as  vacant.  lb. 

ACTS  OP  CONGRESS. 

1.  Construction  of  the  act  of  congress  "laying 
duties  on  stamped  vellum,  parchment  and  paper." 
with  respect  to  charter-parties.  Under  that  act  a 
writing  altering  or  explaining  a  charter-party  was 
not  to  be  considered  as  itself  a  charter-party,  and, 
therefore,  subject  to  the  duty. 

Ashley  V.  Cornwell,  268 

ADMINISTRATION. 
See  Executors  and  Administrators. 

ADMIRALTY. 

1.  Quaere,  how  far  is   the  sentence   of  a  foreign 

court  of  admiralty,  or  other  foreign  tribunal,  to  be 

regarded  as  evidence  by  the  courts  of   Virginia? 

Hadileld  v.  Jameson.  68 

ADMISSION. 

1.  If  a  bill  of  injunction,  to  stay  proceedings  on 
a  judgment,  charge  the  plaintiff  at  law  with  hav- 
ing failed  to  do  an  act  on  which  the  equity  of  his 
claim  depends,  and.  In  his  answer,  he  take  no  notice 
of  that  allegation,  the  court  on  the  hearing,  will 
consider  this  an  admission  that  he  has  not  done  the 
act  in  question,  and  will  decree  against  him  flaally. 
without  any  exception  to  the  answer,  or  any  interloc- 
ntory  order,  taking  the  bill  for  confessed  in  part 

Page's Ex'rv.  Winston's  Adm'r,  298 

2.  A  case  agreed,  in  ejectment  finding  the 
lease,  entry  and  ouster  in  the  declaration  men- 
tioned,   sufficiently  admits  that   all    the  defend- 


ants who  agreed  to  the  case  are  in  possession  of 
the  land  In  controversy:  unless  there  be  an  express 
finding  to  the  contrary. 

Mooberry  and  others  v.  Marye,  468 

AFFIRMANCE. 
1.  If,  in  a  decree  of  a  superior  court  of  chan- 
cery reversing  that  of  a  county  court,  there  be  no 
error  but  an  omission  to  direct  the  bill  to  be  dis- 
missed, the  court  of  appeals  will  affirm  the  decree, 
and  add  the  proper  direction. 

Heffner  v.  Miller  and  others.  48 

AGENT. 
1.  Freight  (though,  by  the  terms  of  a  charter- 
party,  payable  monthly  if  required)  is  not  to  be  re- 
covered where  the  voyage  was  never  completed, 
but  the  vessel  was  condemned,  by  a  foreign  tribu- 
nal, in  consequence  of  a  fraud  attempted  by  one  of 
the  owners,  intrusted  by  the  rest  with  the  care  of 
the  vessel:  though  no  proof  appear  of  their  assent- 
ing to  such  fraudulent  act. 

Hadfield  v.  Jameson,  63 

2.  In  such  case  the  copartners  are  noten- 
662     titled  to   ^compensation  for  the  loss:  except 
against  the  fraudulent  partner. 
Hadfield  v.  Jameson,  68 

8.  It  seems,  too.  that  moreover,  the  copartners 
collectively,  (as well  as  the  fraudulent  partner  indi- 
vidually,) are  responsible,  to  a  third  person,  for  a 
loss  occasioned  by  the  fraud.  lb. 

AGREEMENT. 

1.  In  an  action  of  general  Indebitatus  assumpsit, 
for  services  rendered  as  an  overseer,  or  of  quantum 
meruit  for  like  services,  the  plaintiff  cannot  give 
in  evidence  proof  that  the  defendant  had  employed 
him  as  an  overseer,  and  was  to  pay  him  a  cer- 
tain  quantity  of  tobacco.  In  such  case  he  should  de- 
clare upon  the  special  agreement. 

Brooks  V.  Scott's   Ex'r,  844 

2.  See  Pleading.  No.  7. 

Fenwick  v.  M'Murdo  and  Fisher,  244 

8.  A  contract  of  sale  is  not  considered,  in  equity, 
as  binding  on  the  parties.'  by  the  execution  of  a 
bond  for  the  purchase-money,  if  it  appear  that  the 
seller  failed  to  perform  what  was  to  be  done  on  his 
part  in  order  to  consummate  the  contract 

Page's  Ex'r  v.  Winston's  Adm'r,  298 

4.  G.  having  agreed  to  sell  W  certain  escape - 
warrants,  upon  W.'s  giving  bond  and  good  security 
for  the  purchase-money:  W.  executes  a  bond,  with 
a  blank  for  the  name  of  the  surety,  to  be  filled  up  at 
a  certain  time  and  place,  when  and  where  the  es- 
cape-warrants are  to  be  assigned  and  delivered  by 
G.:  if  W.  fail  to  give  the  surety,  a  court  of  equity 
will  not  permit  G.  to  take  advantage  of  the  bond, 
without  proof  of  his  assigning,  and  delivering,  or 
tendering,  the  escape- war  rants,  within  a  rea- 
sonable time  and  before  commencing  suit  upon  It; 
as  to  which,  the  onus  probandi.  In  equity,  lies  on 
him.  lb. 

6.  A  mutual  understanding,  between  a  debtor  and 
creditor,  that  suit  shall  not  be  brought  upon  an  ac- 
count until  the  debtor  shall  have  gone  to  Europe 
and  returned,  is  a  good  bar  to  the  act  of  limitations 
during  his  absence  from  this  country,  and  may  be 
given  in  evidence  to  prevent  the  court's  expunging 
from  such  account  items  appearing  to  have  been 
due  five  years  before  his  death. 

Holladay,  Ex'r  of  Littlepage,  v.  Llttlepage,       816 

0.  The  point  In  Vance  v.  Walker,  (8  H.  &  M.  288.) 
again  solemnly  determined. 

Walker's  Ex'r  v.  Aicklin,  867 

7.  A  father-in-law  having  promised  his  son-in- 
law  that  if  he  would  purchase  a  certain  tract  of 
land,  he  would  assist  him  in  paying  for  it,  by  letting 
him  have  the  amount  of  a  particular  bond,  when  col- 
lected: and  the  son-in-law  having  thereupon  made 
the  purchase;  this  promise  was  determined  to  be 
upon  sufficient  consideration,  and  obligatory  In 
law. 

Scott's  Ex'rs  V.  Osborne's  Ex'rs.  413 

8.  And.  since  his  claim  did  not  accrue  before  such 
collection,  the  actof  limitations  did  not  begin  to  run 
against  him  until  then.  lb. 

9.  T..  being  indebted  to  H.  in  the  sum  of  1.2001. 
payable,  by  four  equal  Instalments,  in  little  more 
than  three  years;  an  agreement  took  place  between 
T.  &  W.  that  W..  in  consideration  of  8001.  cash,  paid 
him  by  T.,  should  exonerate  T.  from  his  debt  to  H.; 
this  agreement  is  usurious  and  void;  notwithstand- 
ing W.  might  have  reaped  advantage  from  it  by 
buying  the  bonds  of  H.  at  a  discount,  or  by  selling 
him  tobacco  at  a  high  price. 

Watkins  v.  Taylor  and  Mewbum,  424 

ALEXANDRIA. 

1.  Under  the  act  of  1796.  c.  81.  the  mayor  and  com- 
monalty of  Alexandria  are  not  authorized  to  r 
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cover,  by  motion,  money  due  for  the  town  taxes; 
but  only  for  "paylnsr  the  streets.** 

Mayor    and    Ck>mmonalty  of  Alexandria  ▼. 
Hunter,  228 

5.  In  such  case,  the  notice  must  state  the  true 
amount  of  the  assessments,  for  pavlnff  the  streets, 
due  from  the  defendant:  for  if  the  sum  in  proof  be 
different  from  that  In  the  notice,  the  court  will  not 
ffive  Judgment  for  the  sum  actually  due.  lb. 

8.  The  true  construction  of  the  20th  sec.  of  the  act 
"for  establishing  a  bank  in  the  town  of  Alexandria.'* 
is.  that  the  power  of  flrrantiuff  appeals,  writs  of- 
error,  or  supersedeas  is  lalien  away  from  the  ap- 
pellate court,  in  relation  only  to  J ndflrm en ts  ren- 
dered pursuant  to  that  act.  and  upon  writs  of  capias 
ad  respondendum  executed  accordinir  to  the  direc- 
tions thereof. 

Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 839 
AMENDMENT. 
1.  The  writ  is  part  of  the  record,  for  the  purpose 
of  amendment  only,  where  issue  has  been  joined 
upon  a  plea  to  the  action. 

Payne  and  Fairfax  ▼.  Qrim,  897 

ANNUITY. 
1.  In  a  suit  in  equity,  for  arrears  of  an  annuity, 
the  decree  should  be.  not  only,  for  the  sums  due, 
with  interest  from  the  days  when  respectively 
payable:  but  reservlnsr  liberty  to  apply  to  the  court, 
from  time  to  time,  to  extend  its  decree,  so  as  to 
embrace  the  payments  thereafter  falling  due. 
Marshall  v.  Thompson.  418 

ANSWER  IN  CHANCERY. 
1.  The  testimony  of  one  witness  is  not  sufficient  to 
outweiffh  an  answer  denying  the  allegations  of  a 
bill. 

Heffner  V.  Miller  and  others,  48 

8.  If  a  defendant,  called  upon  to  account  for  sales 
of  certain  public  securities,  deny  that  he  ever  re- 
ceived them:   yet  aver  that  the  proceeds  were  ac- 
coulited  for  to  the  plaintiff,  "as  would  appear  by 
the  accounts  and  receipts  annexed  to  his  answer;** 
he  ouffht  to  produce  such  accounts  and  receipts. 
S68     or  answer  *to  interrogatories  respecting  them, 
if  required  so  to  do. 
Clay  V.  Williams  and  others,  188 

-  8.  After  the  term  at  which  a  decree  is  rendered, 
an  appeal  ousrht  not  to  be  granted  to  a  defendant, 
who  has  been  ordered  to  pay  costs,  but  appears, 
from  his  answer,  to  have  no  rlffht  to  the  subject  in 
controversy. 

Garnett  v.  Childers.  2T7 

4.  If  a  bill  of  injunction,  to  stay  proceedings  on  a 
Judsrment,  charge  the  plaintiff  at  law  with  having 
failed  to  do  an  act  on  which  the  equity  of  his  claim 
depends,  and,  in  his  answer,  he  take  no  notice  of 
that  allegation,  the  court  on  the  hearing,  will 
consider  this  an  admission  that  he  has  not  done 
the  act  in  question,  and  will  decree  asrainst  him 
finally,  without  any  exception  to  the  answer,  or 
an:  interlocutory  order,  taking  the  bill  for  con- 
fessed in  part. 

Paffe*s  Ex*r  v.  Winston's  Adra*r,  886 

6.  If  the  plaintiff  in  equity  call  upon  the  defend- 
ant, as  assiffuee  of  a  bond,  to  say  whether  he  had 
notice  of  the  consideration  thereof  when  he  received 
the  money  due  thereon,  and  in  his  answer,  he  say 
that  he  had  no  such  notice  when  he  took  the 
assignment:  the  answer  Is  not  to  be  considered  as 
admitting  notice  at  the  time  of  receiving  the 
money. 

Edffar  v.  Donnally  and  Jones,  887 

APPEAL, 

1.  If.  in  a  decree  of  a  superior  court  of  chancery, 
reversing  that  of  a  county  court,  there  be  no  error 
but  an  omission  to  direct  the  bill  to  be  dismissed, 
the  court  of  appeals  will  affirm  the  decree,  and  add 
the  proper  direction. 

Heffner  v.  Miller  and  others,  48 

2.  Where  a  complainant  is  appellant  from  a 
superior  court  of  chancery,  the  court  of  appeals 
has  no  jurisdiction,  unless  the  subject  in  contro- 
versy be  a  freehold,  or  franchise,  or  amount  to  one 
hundred  and  fifty  dollars,  exclusive  of  all  costs 
incident  to  the  original  judgment,  or  arising  from 
Injunctions,  or  appeals  subsequent  thereto. 

Cooke  V.  Piles.  161 

8.  See  Deed.  No.  8. 
HolUday  and  Wife  v.  Coleman  and  Wife,  188 

4.  See  Sale.  No.  4. 

OranUand  v.  Wiffht,     •  179 

5.  Any  person  interested  in  the  settlement  of  an 
executor*s  account,  may  object  to  its  belnff  allowed 
and  recorded:  and,  beinff  overruled  In  such  objec- 
tion, may  appeal  to  a  superior  court. 

Trlplett*s  Ex'rs  v.  Jameson,  242 


0.  See  Execution.  No.  8. 
Bronauffhs  v.  Freeman's  Ex*r,  805 

7.  After  the  term  at  which  a  decree  is  rendered, 
an  appeal  ouffht  not  to  be  granted  to  a  defendant 
who  has  been  ordered  to  pay  costs,  but  appears* 
from  his  answer,  to  have  no  riffht  to  the  subject  In 
controversy. 

Qarnett  v.  Childers,  277 

8.  See  Account,  No.  6.  8. 

White's  Ex'rs  v.  Johnson  and  others,  885 

9.  In  what  case  the  error  ot  awarding  costs 
against  the  plaintiff  is  sufficient,  upon  his  appeal, 
to  reverse  the  decree,  though  riffht  in  every  other 
respect.    See 

Ross  V.  Gordon,  f» 

la  Where  an  appeal  is  admitted  to  be  docketed 
(for  ffood  cause  shown)  after  the  time  within  whlcli 
the  record  ousrht  to  have  been  sent  up,  and  the 
appellant  has  been  ffuilty  of  no  neglect,  the  court 
will  direct  it  not  to  lose  its  place  on  the  docket 

Johnson  v.  Johnson's  Adm'r,  804 

11.  The  court  of  appeals  has  no  jurisdiction  to 
ffrant  appeals  from  interlocutory  decrees. 

Gibson  V.  Randolph,  810 

18.  When,  upon  the  reversal  of  a  county  court 
judgment,  a  cause  nas  been  retained  in  the  district 
court  by  consent:  if  at  a  subsequent  term,  the 
order  for  retaining  the  cause  be  set  aside,  an 
appeal  cannot,  then,  be  taken  to  the  court  of 
appeals,  even  by  consent  of  parties:  but  the  cause 
should  be  sent  back  to  the  county  court  for  farther 
proceedings. 

Norris  v.  Tomlin  and  Gray,  8M 

18.  Process  of  revivor  is  not  necessary  in  the 
court  of  appeals,  if  the  appellee  died  between 
verdict  and  judgment 

Buckner  and  Wife  v.  Blair,  880 

14.  See  Alexandria,  No.  8. 
Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 880 

16.  Rule  as  to  bond  and  security  for  prosecuting 
appeals,  when  the  decree  is  partly  against  an 
executor  as  such,  and  partly  against  him  in  his  own 
right 

Dun  ton  v.  Robins.  841 

10.  A  guardian  ad  litem  appointed  to  prosecute 
an  appeal  on  an  infant's  behalf,  is  not  obliged  to 
accept  the  appointment  A  reasonable  time  ought 
therefore  to  be  given  him  to  consider  whether  he 
will  accept,  and  to  prepare  for  trial. 

Wells's  Heirs  v.  Winfree  and  others,  849 

17.  See  Decree,  No.  18. 

Def  arges  v.  Lipscomb.  451 

18.  The  court  of  appeals  will  not  reverse  a  judg- 
ment on  the  ground  that  the  court  below  refused 
to  sign  and  seal  a  bill  of  exceptions  to  its  opinion 
overruling  a  motion  for  a  new  trial,  if  the  weight  of 
evidence  exhibited  supports  the  verdict 

Shanks  and  M'Rea  v.  Fenwlck.  470 

19.  It  seems  that  where  an  office  judgment  Is 
reversed  on  the  ground  that  the  declaration  Is 
radically  defective,  the  appellate  court  if  the  writ 
be  correct  will  not  enter  judgment  for  the  defend- 
ant, but  send  the  cause  back  to  be  proceeded  in 
from  the  writ 

Hill  V.  Harvey.  G8& 

20.  An  appeal,  which  has  been  dismissed  or  abated 
by  the  court  cannot  be  reinstated,  or  revived,  after 
the  lapse  of  sixty  days  from  such  dismission,  or 
abatement:  except  for  good  cause  shown  to  the 
court,  verified  by  affidavit  and  upon  reasonable 
notice  to  the  adverse  party  of  the  time  of  making 
the  motion:  nor  then,  except  in  very  special  cases, 
unless  such  motion  be  made  within  one  hundred 
and  twenty  days  from  the  time  of  such  dismission 
or  abatement  547 

But  if  the  court  be  not  in  session  on  the 

664     *day  to  which  such  notice  shall  be  given,  a 

further  time  of  ten  days  shall  be  allowed  the 

party,  to  exhibit  his  motion,  after  the  next  meeting 

of  the  court  647 

21.  If  a  judgment  of  a  county  or  corporation 
court  being  for  less  than  one  hundred  dollars, 
exclusive  of  costs,  be  reversed  by  a  superior  court 
of  law.  upon  a  writ  of  supersedeas,  whereupon 
judgment  is  entered,  that  the  plaintiff  take  nothing: 
by  his  bill.  Ac.  :  he  cannot  appeal  to  the  court  of 
appeals:  notwithstanding  his  declaration  de- 
manded a  larger  sum  than  one  hundred  dollars. 

Henry's  Ex'r  v.  Elcan.  541 

28.  If  a  judgment  of  a  county  or  corporation 
court  be  for  less  than  one  hundred  dollars,  and  be 
affirmed  by  a  superior  court  of  law,  an  appeal  does 
not  lie  to  the  court  of  appeals:  notwithstanding 
he  judgment   would,    by    adding   the    damages 
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allowed  by    law  apon  the  affirmance,  amount  to 
more  than  one  tanndred  dollars. 

Melson  v.  Melson's  Adm'r,  MS 

APPEALS,  (COURT  OF.) 

See  Appeals. 

1.  The  jndffes  of  the  court  of  appeals,  or  any  one 
of  them,  out  of  court,  have  power  to  award  injunc- 
tions, which  have  been  refused  by  the  judire  of  any 
superior  court  of  chancery:  but  this  power  is  not 
possessed  by  the  court  of  appeals. 

Mayo  V.  Haines  &.  Coutts.  428 

2.  Quaere,  has  the  courts  of  appeals  the  power 
of  coercinff  the  Judge  of  an  inferior  court  to  seal 
and  allow  a  bill  of  exceptions  resrularly  tendered, 
and  containing  the  whole  truth  of  the  case? 

Shanks  and  M'Rae  v.  Fen  wick,  478 

S.  See  Practice,  No.  ffi.  M7 

APPEARANCE. 

1.  Where  a  judgment  upon  a  forthcomluff  bond 
is  obtained  asrainst  a  defendant,  having  legal 
notice,  and  appearing  by  attorney,  but  not  moving 
to  quash  the  bond,  nor  stating,  by  plea,  or  bill  of 
exceptions,  any  variance  between  it  and  the  execu- 
tion, the  appellate  court  is  not  to  reverse  the 
judgment  on  the  ground  of  such  variance. 

Bronaughs  v.  Freem  an's  Ex'r,  2M 


See  Award. 


ARBITRATION. 


ASSETS. 


1.  See  Executors  and  Administrators,  No.  1. 2. 

Catlett  and  others  v.  Carter's  Ex'rs.  24 

8.  The  heir  of  an  heir  is  responsible  upon  an 
obligation,  in  which  the  heirs  are  bound :  provided 
he  have  assets  by  descent  from  the  obligor. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

3.  If  an  executrix,  (without  being  subject  to  com- 
pulsion, or  undue  influence.)  for  the  fraudulent 
purpose  of  protecting  the  estate  of  her  testator 
from  the  demands  of  creditors,  give  her  own  bond, 
as  executrix,  for  a  fictitious  debt,  and  confess  a 
judgment,  she  is  not  entitled  to  relief  in  equity; 
neither  will  the  court  give  its  aid  to  the  obligee, 
but  will  leave  him  to  his  remedy  at  law.  Yet  if  be 
be  entitled  (independently  of  the  transaction  in 
question)  to  an  account  of  assets,  the  court  will  de- 
cree such  account,  and  allow  him  what  may  be 
justly  due,  not  exceeding  the  amount  of  the  Judg- 
ment: the  rule  in  such  case  being,  that  he  is  bound 
by  his  own  fraud  so  far  as  it  operates  against  him. 

Clay  ▼.  Williams  and  others,  106 

4.  See  Marriage  Contract,  No.  1.  lb. 

ASSIGNEE. 

1.  If  the  plaintiff  in  equity  call  upon  the  defend- 
ant, as  assignee  of  a  bond,  to  say  whether  he  had 
notice  of  the  consideration  thereof  when  he 
.  received  the  money  due  thereon ;  and  in  his  answer, 
he  say  that  he  had  no  such  notice  when  he  took 
the  a.sslgnment.  the  answer  is  not  to  be  considered 
aa  admitting  notice  at  the  time  of  receiving  the 
money. 

Edgar  v.  Donnally  and  Jones. 

ASSIGNMENT. 

1.  If  a  bond  be  given  without  any  consideration, 
but  to  be  used  as  an  article  of  traffic  to  raise  money, 
the  bona  fide  purchaser  (though  at  a  large  discount) 
of  such  bond,  without  notice  of  the  purpose  tor 
which  it  was  executed,  is  entitled  to  recover  the 
full  amount 

Hansbroughv.  Baylor.  80 

8.  A  fair  purchase  of  a  bond,  at  any  discount,  is 
not  usurious.  lb. 

8.  In  debt  upon  an  assigned  bond,  the  declaration 
ought  to  charge  a  failure  to  pay  the  money  to  the 
obligee,  and  to  each  of  the  assignees,  as  well  as  to 
the  plaintiff:  andif  it  only  charge  a  failure  to  pay 
to  the  plaintiff,  it  is  too  defective  to  maintain  the 
action :  and  the  defect  is  not  cured  by  verdict. 

Braxton's  Adm'x  v.  Lipscomb.  282 

4.  In  an  action  upon  an  assigned  bond,  a  declara- 
tion charging  **that  the  defendant  has  not  paid  tbe 
debt  to  the  plaintiff,  "but  containing  no  averment 
that,  he  did  not  pay  it  to  the  assignor  before  notice  of 
the  assignment,"  is  radically  defective,  and  not 
cured  by  verdict 

Oreen  ▼.  Dulany.  518 

ASSUMPSIT. 

1.  In  an  action  of  general  Indebitatus  assumpsit 
for  services  rendered  as  an  overseer,  or  of  quantum 


meruit  for  like  services,  the  plaintiff  'cannot 

566     give  in  evidence  proof  that  the  'defendant  hdid 

employed  him  as  an  overseer,  and  was  to  pay 

him  a  certain  quantity  of  tobacco.    In  such  case,  he 

should  declare  upon  the  special  agreement 

Brooks  V.  Scott's  Ex'r,  844 

8.  Money  levied  by  the  sheriff  upon  a  judgment 
which  is  afterwards  revened.  cannot  be  recovered 
back,  by  general  indebitatus  assumpsit  for  money 
had  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied  to 
his  use. 

Isom  V.  Johns,  |         878 

ATTACHMENT. 

1.  Quasre.  whether  an  endorsement  on  a  subpoena 
in  chancery  without  any  previous  order  of  court 
and  not  by  the  clerk,  but  the  plaintiff's  attorney, 
can  operate  as  an  attachment  to  stay  the  effects  of 
one  defendant  in  the  hands  of  another? 

Hadfleld  v.  Jameson.  58 

2.  Quaere,  alHo,  whether,  in  cases  of  attachment 
against  the  effects  of  absent  defendanU.  if  a  ques- 
tion purely  legal  arise,  upon  a  contract  of  charter 
party,  or  policy  of  insurance  entered  into  in  a  for- 
eign country,  where  the  defendant  still  resides,  and 
where  the  proper  remedy  is  by  an  action  sounding 
altogether  in  damages,  it  be  proper  for  the  court  (in 
which  the  attachment  is  levied,  or  security  is  given 
to  perform  the  decree)  only  to  retain  the  cause  until 
the  complainant  shall  have  liquidated  bis  demand 
by  a  settlement  or  established  the  same  by  a  judg- 
ment against  the  defendant  In  the  country  where 
he  resides:  or  whether  it  be  competent  to  the  court 
in  which  the  attachment  is  levied,  to  proceed  to  the 
trial  and  determination  of  every  such  question, 
whether  of  law.  or  fact  and  to  ascertain  the  plain- 
tiff's damages,  if  entitled  to  any?  And.  in  tbe  latter 
case,  whether  the  trial  ought  to  be  had  according 
to  the  course  of  proceeding  in  courts  of  equity:  or 
whether  tbe  court  ought  to  direct  an  issue  to  be 
made  up  at  law.  and  a  trial  thereof  to  be  had  by  a 
jury  for  tbai  purpose  to  he  empanelled?  ^  _^ 

S.  C.  note,      TO,  7ft 

ATTORNEY  AT  LAW. 
1.  Quaere,  whether  an  endorsement  on  a  subpcsna 
in  chancery  without  any  previous  order  of  court 
and  not  by  the  clerk,  but  the  plaintiff's  attorney, 
can  operate  as  an  attachment  to  suy  the  effects  of 
one  defendant  in  the  hands  of  another? 

Hadfleld  v.  Jameson.  ^  68 

8.  Quaere,  whether  the  evidence  of  a  person  em- 
ployed, by  both  parties,  as  an  attorney,  or  scriv- 
ener, to  write  a  bond  for  a  fraudulent  purpose,  be 
admissible  to  prove  the  fraud  ?  ^^ 

Clay  V.  Williams  and  others,  105 

AUTHENTICATION. 

1.  What  is  sufficient  evidence  to  authenticate,  in 
the  courts  of  this  country,  the  sentence  or  act  of  a 
foreign  tribunal  or  government  after  a  destruction 
of  such  government  by  revolution  or  conquest 

Hadfleld  v.  Jameson,  ^         ^    ^  ^58 

2.  A  writ  of  certiorari  for  defect  of  the  record  is 
proper  where  tbe  transcript  has  been  certlfled  by 
the  proper  officer,  and  Is  suggested  to  be  defective; 
but  not  where  It  Is  not  authenticated  at  all. 

Scott  V.Hall.  ^         ^  ^  ^  x.^ 

8.  In  such  case,  even  after  the  cause  had  been 

argued,  the  supersedeas  will  be  quashed,  as  having 

been  Improvldently  granted.  lb. 

AUTHORITIES. 

1.  See  Cases,  No.  1. 
Carnagy  and  Wife  v.  Martin's  Ex^rs, 
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AVERMENT. 
1.  See  Conspiracy.  No.  1. 

Klrtley  v.  Deck  and  others,  10 

8.  In  an  action  of  slander,  an  averment  In  the 
declaration,  that  the  slanderous  words  were  spoken 
"of  or  concerning  the  plaintiff"  or  In  some  "conver- 
sation or  colloquium  respecting  him,"  Is  essentially 
necessary,  unless  the  words,  by  fair  construction, 
In  themselves,  plainly  and  necessarily  relate  to  the 
plaintiff. 

Cave  V.  Shelor  and  Wife,  108 

8.  See  Breach,  and  Assignment 

AVOWRY. 
1.  See  Evidence.  No.  88. 
TutUe  V.  Eskrldge,  880 

AWARDS. 
1.  The  circumstance  that  a  submission  to  arbitra- 
tion contains  a  recital  that  one  of  the  parties  had 
warranted  the  title  to  a  tract  of  land.  (when.  In 
truth,  the  writing  signed  by  him  had  not  that  ef- 
fect) Is  not  a  sufficient  reason  to  disturb  the  award, 
no  fraud  or  undue  Influence  appearing;  and  it  be- 


iWvt 


2  MUNF. 


Virginia  Rbpohts,  Annotatsd. 


INDEX 


ing  possible  that  the  contract  was  mutaally  nader- 
Btood  ab  awarraDty,  thoufirh  its  lesral  construction 
-was  otherwise. 

Kincaid  y.  Cuningham,  1 

8.  The  power  of  the  courts  of  equity  to  revise 
awards*  is  concurrent  with  that  of  the  courts  of 
common  law;  but.  if  the  court  of  law  first  ffet  pos- 
session of  the  subject,  its  decision  is  bindinsr  on  the 
court  of  equity,  unless  new  circumstances  be  ad- 
duced to  authorize  the  interposition  of  the  latter. 
Marginal  note  to 

Flournoy's  £z*rs  v.  Halcomb,  84 

-  |^°The  point  decided  in  this  case  would  be  more 
properly  expressed  as  follows:  "The  power  of 
courts  of  equity  to  revise  awards  does  not  extend  to 
cases  in  which  the  objections  to  the  award  have 
been  fully  heard  in  a  court  of  law.'*  The  position, 
that  "the  power  of  the  courts  of  equity  to  revise 
awards  is  concurrent  with  that  of  the  courts 
ft66  of  common  law,'*  is  inaccurate:  *there  being 
cases  in  which  the  only  remedy  to  set  aside 
an  award  is  in  equity.  Where  the  submission  to  ar- 
bitration is  not  made  a  rule  of  a  court  of  law.  the 
award,  it  seems,  cannot  be  impeached,  at  law,  for 
corruption  or  partiality  of  the  arbitrators.  See 
Wills  v.  M'Carmick.  2  Wils.  148:  1  Bac  Abr.  (Amer. 
ed.)  239:  1  Saund.  327:  a.  n.  (5:)  Braddick  v.  Thomp- 
son. 8  East,  844.  And.  though  it  is  said  in  2  Wils.  149. 
that  "the  remedy  in  this  case  Is  in  equity,  or  at  law. 
by  action  against  the  arbitrators,"  I  apprehend 
that  (if  such  action  lies  at  all)  it  Is  not  to  set  aside 
the  award,  but  to  recover  damages  for  the  Injury 
sustained  by  their  misconduct  It  seems,  too,  that 
In  cases  where  the  submission  is  made  a  rule  of  a 
court  of  law,  and  the  party  having  full  opportunity 
to  make  his  objections  in  such  court,  has  neglected 
to  do  so.  the  court  of  equity  ought  not  to  give  relief. 
See  Hampshire  v.  Young,  2  Atk.  156.  As  the  proviso 
in  the  8d  section  of  our  act  of  assembly,  "concern- 
ing awards."  (I  Rev.  Code,  49.  50.)  is  not  in  the  stat- 
ute of  9  and  10  Wm.  Ill,  c.  15.  it  might  be  contended, 
in  this  country,  that,  in  a  case,  where  the  submis- 
sion^ was  made  a  rule  of  court  by  virtue  of  the  act 
of  assembly,  the  party*s  falling  to  complain  of  the 
award  to  the  court  in  which  the  submission  was 
made,  does  not  preclude  him  from  applying  to  a 
court  of  equity.  But,  in  answer  to  this,  it  may  be 
said  that  the  words  of  that  proviso  are  satisfied  by 
giving  the  courts  of  equity  jurisdiction  where  a  dis- 
covery by  the  oath  of  a  party  is  wanting,  or  where 
the  corruption  or  partiality  of  the  arbitrator,  or 
evidence  to  prove  It,  was  not  known  until  after 
judgment  had  been  entered  according  to  the 
award. 

When  the  submission  is  made  a  rule  of  court,  in 
an  action  depending  at  law.  in  which  case  it  is  done 
by  virtue  of  the  common  law,  and  not  the  statute, 
(see  Lucas  v.  Wilson.  2  Burr.  701.  and  Halcomb  v. 
Flournoy,  2  Call.  433,)  it  seems  clear  that  where  no 
discovery  is  wanting,  and  no  reason  is  assigned  for 
not  applying  to  the  "summary  and  equitable  juris- 
diction of  that  court  of  wbich  such  submission  has 
been  made  a  rule,"  (see  1  Bac.  Abr.  289.)  a  court  of 
equity  ought  not  to  interfere.  The  doctrine  laid 
down  in  Lonsdale  v.  Llttedale,  2  Ves.  jun.  453.  by 
Lord  Chancellor  Lougbborough.  that  "the  jurisdic- 
tion of  the  court  of  equity  is  not  barred  by  a  refer- 
ence under  the  statute."  plainly  applies  to  a  case 
wbere  a  discovery  is  wanting,  and  not  to  one  where 
the  court  of  law  was  competent  to  give  full  relief. 
And  the  meaning  of  the  Chief  Baron,  in  his  opinion 
in  the  case  of  Alardice  v.  Cambel.  1  Barn.  152,  S  C. 
Bunb.  265.  was  probably  the  same.  See  Kyd  on 
Awards.  (Amer.  ed.)  886—889.  But  the  difficulties 
and  doubts  of  Kyd  seem  removed  by  the  case  of 
Fetherstone  v.  Cooper,  9  Ves.  jun.  67.  in  which  an 
injunction  was  dissolved,  because  "the  objections  to 
the  award  were  such  as  might  have  been  equally 
the  subject  of  jurisdiction  in  the  court  of  law. 
where  the  reference  was  made  a  rule  of  court." 
And  since  it  is  said  in  2  Burr.  701.  that  "the  intention 
of  the  statute  was  to  put  submissions  to  arbitra- 
tions, in  cases  where  there  was  no  cause  depending, 
upon  the  same  footing  with  those  where  there  was 
a  cause  depending."  tbe  same  rule  ought  to  apply, 
with  irespect  to  the  jurisdiction  of  the  court  of 
equity,  whether  the  reference  was  made  at  common 
law.  or  under  the  statute.  And  I  suppose  a  similar 
observation  is  correct  In  relation  to  our  act  of  as- 
sembly.   See 

The  Auditor  v.  Nicholas,  ante.  81 

Delima  v.  Olassell's  Adm'r.  4  H.  &  M.,  869 

Fenwick  v.  M'Murdo  and  Fisher,  ante.  244 

BAIL. 

1.  When  the  appearance  ball,  having  been  ad- 
mitted to  defend  the  suit,  afterwards  waives  his 
plea,  judgment  is  to  be  entered  against  the  princi- 
pal as  well  as  the  bail. 

Wallace  and  others  v.  Baker.  884 

2.  In  debt  upon  a  bill  penal,  if,  through  a  mistake 


of  the  clerk,  the  writ  be  Issued  for  dollars,  when  it 
should  be  pounds,  and  (the  plaintiff's  declaration 
being  filed  conformably  with  the  bill  penal)  jads^- 
ment  by  default  be  entered  against  the  defendant 
and  his  appearance  bail  for  so  many  pounds,  the 
bail,  being  informed  of  the  mistake  before  he 
signed  the  bail  bond,  and  having  made  no  defence 
at  law,  is  not  entitled  to  relief  in  equity. 

Carter  v.  Cockrill  and  Rogers,  448 

BAIL  BOND. 
See  Writ  No.  10. 
Crews  and  Higgenbotham  v.  Garland,  481 

BANK  OF  ALEXANDRIA. 
1.  The  true  construction  of  the  20th  section  of  the 
act  "for  establishing  a  bank  in  the  town  of  Alexan- 
dria" is,  that  the  power  of  granting  appeals,  ^writs 
of  error,  or  supersedeas,  is  taken  away  from  the 
appellate  court  in  relation  only  to  judgments  ren« 
dered  pursuant  to  that  act  and  upon  writs  of  capias 
ad  respondendum  executed  according  to  the  direc- 
tions thereof. 

Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 388 

BAR. 

1.  A  decree  by  a  court  of  competent  Jurisdiction, 
dismissing  a  bill  upon  the  ground  that  the  deed 
under  which  the  complainant  claimed  waa  frandu- 
lent,  is  a  complete  bar  to  another  original  bill  to 
try  the  validity  of  the  same  deed;  the  proper  rem- 
edy,  if  such  decree  be  erroneous,  being  by  appeal. 
writ  of  error,  supersedeas,  or  bill  of  review,  and 
not  by  original  bill. 

Holliday  and  Wife  v.  Coleman  and  Wife,  la 

2.  It  Is  no  answer  to  the  bar  set  up,  by  the  plea  of 

the  act  of  limitations,  that  the  plaintiff  sued  out 

567     a  writ,  for  the  same  cause  of  action.  *within 

the  time  prescribed  by  the  act  which  writ  wan 

executed  and  returned,  and  went  off  the  docket 

for  want  of  formality. 

Callis  V.  Waddy,  611 

BASTARDY. 

1.  A  husband's  declarations  that  a  child  bom  In 
wedlock  is  not  his.  are  not  sufficient  evidence  to 
prove  it  illegitimate,  notwithstanding  it  was  bom 
only  three  months  after  the  marriage,  and  a  sep- 
aration between  his  wife  and  him  soon  after  took 
place,  by  mutual  consent 

Bowles  V.  Bingham,  4tf 

BILL  IN  CHANCERY. 

See  Equity. 

1.  If.  before  the  time  limited  by  law  for  recording 
a  deed  has  expired,  a  bill  be  filed  to  impugn  it  as 
fraudulent  the  court  cannot  afterwards  declare  it 
void,  against  the  complainant  on  the  ground  of  its 
not  having  been  duly  recorded. 

Gibson  V.  Randolph.  110 

BILL  OF   EXCEPTIONS. 

1.  Quaere,  how  far  ought  documents,  referred  to 
in  a  bill  of  exceptions,  to  be  described,  to  make 
them  properly  part  of  the  record  ? 

Lovell  V.  Arnold.  1© 

8.  Judgment  reversed  because  the  bill  of  excep- 
tions stated  the  facts  imperfectly. 

Beattie  v.  Tabb's  Adm'rs.  9M 

8.  The  court  of  appeals  will  not  reverse  a  judgment 
on  the  ground  that  the  court  below  refused  to  sign 
and  seal  a  bill  of  exceptions  toiu  opinion,  overml- 
ing  a  motion  for  a  new  trial,  if  the  weight  of  evi- 
dence exhibited  support  the  verdict 

Shanks  and  M'Rae  v.  Fenwick.  478 

4.  Quaere,  has  the  court  of  appeals  the  power  of 
coercing  the  judge  of  an  inferior  court  to  seal  and 
allow  a  bill  of  exceptions  regularly  tendered,  and 
containing  the  whole  truth  of  the  case  ?  lb. 

BILL  OF  EXCHANQE. 
1.  An  action  of  debt  will  not  lie  against  the  ac- 
ceptor of  a  bill  of  exchange. 

Wilson  V.  CrowdhiU.  JOe 

BILL  OF  REVIEW. 

1.  A  decree  by  a  court  of  competent  jurisdiction 
dismissing  a  bill,  upon  the  ground  that  the  deed 
under  which  the  complainant  claimed  was  fraudu- 
lent Is  a  complete  bar  to  another  original  hill  to 
try  the  validity  of  the  same  deed  :  the  proper  rem- 
edy. If  such  decree  be  erroneous,  being  by  appeal, 
writ  of  error,  supersedeas,  or  bill  of  review,  and 
not  by  original  bill.  _^^  _ 

Holliday  and  Wife  v.  Coleman  and  Wife,  IflS 

2.  Wantof  notice  of  the  time  and  place  of  a  com- 
missioner's taking  an  account  or  the  court's  acting 
upon  the  report  too  soon,  are  not  sufficient  reasons 
for  a  bill  of  review,  such  objections  not  having 
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been  taken  (as  they  oufftat  to  have  been)  before 
tbe  rendition  of  tlie  decree. 

Winston  v.  Johnson's  Ez'rs.  906 

8.  New  matter  is  no  rround  for  a  bill  of  review, 
unless  it  was  discovered  since  the  decree  was  pro- 
nounced, lb. 
4.  A  bill  of  review  lies  only  to  a  final  decree. 
Mackey.  Ex'r  of  Fuqua,  v.  Bell.  628 

BILL.  OF   SALE. 

See  Slaves.    Fraud. 

BONDS. 

I.  If  a  bond  be  ffiven  without  any  consideration, 
but  to  be  used  as  an  article  of  traffic  to  raise 
money,  the  bona  fide  purchaser  (though  at  a  large 
discount)  of  such  bond,  without  notice  of  the  pur- 
pose for  which  it  was  executed,  is  entitled  to  re- 
cover the  full  amount 

Hansbrouffh  v.  Baylor.  86 

8.  A  fair  purchase  of  a  bond,  at  any  discount,  is 
not  usurious.  lb. 

8.  In  an  action  against  the  representatives  of  one 
of  two  joint  obliffors  in  a  bond  dated  in  1788,  it  is 
essential  to  state  in  the  declaration  that  that 
obliffor  survived  his  companion. 

Braxton's  Adm'x  v.  Hilyard,  49 

4.  See  Heir  and  Ancestor,  No.  1,  2,  8. 

5.  Where  a  bond  is  filed  in  a  suit  against  the 
executor  of  the  obligor,  a  copy  may  be  declared 
upon,  against  the  heirs  in  another  court,  and  the 
original  need  not  be  produced,  unless  the  de- 
fendants crave  oyer  of  the  original,  or  object  to 
the  copy  as  incorrect,  or  plead  that  there  is  no  such 
bond,  in  either  of  which  cases  the  original  may 
be  procured  by  a  writ  of  subpcona  duces  tecum. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

6.  See  Executors  and  Administrators,  No.  1,  8. 
Catlett  and  others  v.  Carter's  Ex'rs,  84 

7.  See  Evidence,  No.  1. 

Braxton's  Adm'x  v.  Hilyard,  49 

8.  See  Obligation,  No.  1, 2. 

Waller's  Ex'rs  v.  Ellis  and  others.  88 

9.  Where  a  bond  is  filed  in  a  suit  against  the  ex- 
ecutor of  the  obligor,  a  copy  may  be  declared  upon, 
against  the  heirs.  In  another  court.  lb. 

10.  See  Fraud.  No.  4. 

Clay  ▼.  Williams  and  others,  105 

II.  See  Legatees.  No.  1.  189 
12.  Quaere,  whether  the  proviso  in  the  84th  section 

of  the  district  court  law.  extends  to  suits  upon 
joint  and  several  bonds,  with  collateral  conditions, 
to  be  performed  by  the  principal  obligor  only,  as 
well  as  to  bonds  with  collateral  conditions  to  be 
performed  by  the  obligors  jointly  or  severally? 

Monroe  (Governor)  v.  Redman,  840 

668     *]8.  See  Forthcoming  Bond,  No.  1. 

Bronaughs  v.  Freeman's  Ex'r,  296 

14.  See  Execution.  No.  2.  lb. 

15.  A  bond  from  the  deputy  to  the  high  sherifT. 
conditioned  for  the  faithful  performance  of  his 
duty  during  his  continuance  in  the  office  of  deputy 
sheriff,  is  binding  upon  him  and  his  sureties  for  the 
second  year  as  well  as  the  first,  and  until  the  wind- 
ing up  of  the  business  lawfully  committed  to  him 
as  deputy. 

Royster  and  others  V.  Leake.  280 

16.  Under  the  51st  section  of  the  execution  law, 
(1  Rev.  Code,  c.  151.)  the  remedy  by  motion  is  given 
against  the  sureties  of  a  deputy  sheriff  after  a 
judgment  against  him  for  the  same  cause,  such 
judgment  not  appearing  to  be  satisfied.  The  mo- 
tion also  may  be  made  against  the  sureties  sep- 
arately from  their  principal.  lb. 

17.  In  debt  upon  an  assigned  bond,  the  declara- 
tion ought  to  charge  a  failure  to  pay  the  money  to 
the  obligee,  and  to  each  of  the  assignees,  as  well  as 
to  the  plaintiff :  and  if  it  only  charge  a  failure  to 
pay  to  the  plaintiff,  it  is  too  defective  to  maintain 
the  action,  and  the  defect  is  not  cured  by  verdict 

Braxton's  Adm'x  v.  Lipscomb.  282 

18.  A  con  tract  of  sale  is  not  considered  in  equity 
as  binding  on  the  parties  by  the  execution  of  a  bond 
for  the  purchase  money,  if  it  appears  that  the 
seller  failed  to  perform  what  was  to  be  done  on  his 
part,  in  order  to  consummate  the  contract 

Page's  Ex'r  v.  Winston's  Adm'r.  298 

19.  O.  having  agreed  to  sell  W.  certain  escape- 
warrants,  upon  W.'s  giving  bond  and  good  security 
for  the  purchase-money  ;  W.  executes  a  bond,  with 
a  blank  for  the  name  of  the  surety,  to  be  filled  up 
at  a  certain  time  and  place,  when  and  where  the 
escape-warrants  are  to  be  assigned  and  delivered 
by  Q..  if  W.  fail  to  give  the  surety,  a  court  of  equity 
will  not  permit  G.  to  take  advantage  of  the  bond 
without  proof  of  his  assigning  and  delivering,  or 
tendering,  the  escape-warrants  within  a  reasona- 
ble time,  and  before  commencing  suit  upon  it ;  as 
to  which  the  onus  probandi.  In  equity,  lies  on 
him.  lb. 

8a  It  seems  that  an  executor  cannot  be  compelled 


to  pay  a  legacy  until  bond  and  security  be  given 
by  the  legatee  to  refund  his  due  proportion  of  such 
debts  and  demands  as  may  thereafter  appear 
against  the  estate  of  the  testator. 

Stovall's  Ex'r  v.  Woodson  and  Wife,  808 

21.  The  taking  a  guardian's  bond  is  not  a  minis- 
terial but  a  judicial  act  imposed  by  law  on  the 
court,  which  (and  not  its  clerk)  is  to  judge  of  the 
sufficiency  or  insufficiency  of  the  security  offered. 

Page,  Adm'r  of  Nelson,  v.  Taylor  and  Thorn- 
ton. 492 

22.  A  guardian's  bond  is  to  be  executed  by  him 
and  his  securities  in  open  court,  and  not  in  the 
clerk's  office.  lb. 

28.  If  a  bond  be  payable  to  James  Whitlow,  jun.. 
and  the  declaration  describe  It  as  payable  to  the 
plaintiff,  after  naming  him  as  "James  Whitlow, 
jun..  alias  James  Whitlock."  this  is  not  such  a 
variance  as  should  prevent  it  from  being  received 
as  evidence  in  support  of  the  declaration,  on  the 
plea  of  payment. 

Whitlock  V.  Ramsey's  Adm'x.  510 

24.  In  an  action  upon  an  assigned  bond,  a  decla- 
ration charging  "that  the  defendant  has  not  paid 
the  debt  to  the  plaintiff,"  but  containing  no  aver- 
ment "that  he  did  not  pay  it  to  the  assignor  before 
notice  of  the  assignment"  is  radically  defective, 
and  not  cured  by  verdict 

Green  v.  Dulany.  518 

25.  If  a  forthcoming  bond  be  delivered  by  the 
sheriff  to  the  plaintiff  before  notice  thereupon  be 
given  to  the  defendants,  execution  may  be  awarded 
upon  it  though  it  has  not  been  filed  in  the  clerk's 
office. 

Eppes's  Ex'rs  v.  CoUey,  523 

BOUNDARIES. 

1.  A  count  upon  a  writ  of  right  describing  the 

land  as  a  certain  number  of  acres  part  of  a  larger 

tract,  and  setting  forth  the  boundaries  of   such 

larger  tract  is  sufficiently  certain  after  verdict 

Lovell  V.  Arnold.  167 

BREACH. 

1.  In  an  action  by  a  surviving  executor  for  a  debt 
due  to  the  testator  in  his  lifetime,  if  the  declara- 
tion charge  that  the  debt  was  not  paid  to  the  plain- 
tiff, without  charging  also  that  it  was  not  paid  to 
the  testator,  nor  to  either  of  the  coexecutors,  the 
defect  is  fatal,  and  not  cured  by  verdict 

Buckner  and  wife  v.  Blair,  836 

2.  See  Assignment  No.  8,  I. 

Braxton's  Adm'x  v.  Lipscomb.  882 

Green  V.  Dulany,  518 

BRITISH  DEBTS. 

1.  The  circumstance  that  a  plaintiff  is  a  British 
subject,  and  was  entitled  to  his  claim  before  the 
year  1776.  is  not  in  itself  sufficient  to  protect  him 
against  the  operation  of  the  act  of  limitations. 

Beattie  v.  Tabb's  Adm'rs.  264 

CASE    (ACrriON   ON)    FOR   MALICIOUS    PROSE- 
CUTION. 

1.  In  the  action  on  the  case  for  conspiracy,  as 
well  as  in  the  action  for  malicious  prosecution,  an 
averment  in  the  declaration  that  the  prosecution 
was  false  and  malicious,  is  not  sufficient ;  but  it 
must  be  averred  to  have  been  without  probable 
cause. 

Klrtley  v.  Deck  and  others,  lo 

CASE  AGREED. 
1.  A  case  agreed  in  ejectment  finding  the 
669  lease  *entry.  and  ouster  in  the  declaration 
mentioned,  sufficiently  admits  that  all  the  de- 
fendants who  agreed  the  case  are  in  possession  of 
the  land  in  controversy  ;  unless  there  be  an  express 
finding  to  the  contrary. 

Mooberry  and  others  v.  Marye.  454 

2.  By  a  case  agreed,  the  parties  may  rest  the  de- 
cision of  the  cause  upon  certain  specified  points  of 
law:  to  the  exclusion  of  all  extraneous  facts  or  cir- 
cumstances. 

Royall  V.  Eppes.  Adm'r  of  Royall.  47» 

8.  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest  and  a  case  be  agreed,  sub- 
mitting the  right,  to  be  adjudged  according  to  the 
legal  construction  of  the  will,  without  saying  any- 
thing about  the  executor's  assent  to  the  legacy,  the 
court  will  assume  that  as  a  fact  between  the 
present  parties.  ib. 

4.  It  seems  that  if  a  declaration  in  detinue  demand 
a  negro  woman,  by  name,  and  her  three  children, 
without  mentioning  their  names;  and  a  case  be 
agreed,  submitting  that,  if  the  law  be  for  the  plain- 
tiff upon  certain  other  points,  judgment  may  be 
entered  in  his  favour,  "for  the  slaves  in  the  declara- 
tion mentioned,"  the  court  may  insert  the  names  of 
the  negro  children  in  the  judgment  Ib. 
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CASES. 

See  Authorities. 

1.  When,  in  the  context  of  a  will,  the  testator  has 
explained  his  own  meaning  in  the  use  of  certain 
words,  the  court  should  take  that  as  their  ffuide. 
without  resorting  to  lexicoirraphers  to  determine 
what  those  words  ouirht  to  signify  in  the  abstract, 
or  to  adjudicated  cases,  to  discover  what  they  have 
been  decided  to  mean  under  different  circumstances. 
Carnaffy  and  Wife  v.  Martin's  Ex'rs.  284 

CAVEAT. 
1.  The  remedy  of  persons  afirffrieved  by  decisions 
of  the  land  commissioners  was  by  caveat  in  the  gen- 
eral court  to  prevent  the  patent  from  emanating: 
and  if  a  party  had  such  an  equity  as  would,  on  a 
caveat,  have  entitled  him  to  a  preference,  it  was  no 
ground  for  a  bill  in  equity  to  set  aside  the  patent, 
unless  he  was  prevented  by  fraud  or  accident  from 
prosecuting  a  caveat 

Ross  V.  Keewood,  Hoofacre,  and  Smith,  141 

CAVEAT  EMPTOR. 
1.  In  the  case  of  leffal  rights,  the  principle  caveat 
emptor  properly  applies:  but  equitable  rights  may 
be  lost  by  a  sale  to  a  bona  fide  purchaser  without 
notice. 

Taylor  V.  Stone.  814 

CERTIORARI. 

1.  A  writ  of  certiorari  for  defect  of  the  record  is 

proper  where  the  transcript  has  been  certified  by 

the  proper  officer,  and  is  suffffested  to  be  defective, 

but  not  where  it  is  not  authenticated  at  all. 

Scott  V.  Hall.  230 

CHANCERY. 

1.  See  Equity.  No.  1,  8. 

Kincaid  v.  Cuniuffham,  1 

2.  See  Answer  in  Chancery.  No.  1. 

Heffner  v.  Miller  and  others,  48 

3.  If.  in  a  decree  of  a  superior  court  of  chancery, 
reversinsr  that  of  a  county  court,  there  be  no  error 
but  an  omission  to  direct  the  bill  to  be  dismissed, 
the  court  of  appeals  will  affirm  the  decree,  and  add 
the  proper  direction.  lb. 

4.  See  Attachment,  No.  1. 

Hadfleld  v.  Jameson.  58 

6.  See  Answer  in  Chancery,  No.  2. 

Clay  V.  Williams  and  others.  188 

<S.  See  Legatees.  No.  1.  129 

7.  See  Equity,  No.  10,  II. 

Roberts*  Widow  and  Heirs  v.  Stanton,  180 

8.  See  Vendor  and  Vendee.  No.  2. 
GranUandv.  Wlarht,  1T9 

9.  See  Parties,  No.  8. 

Lambert  v.  Nanny.  196 

10.  See  Jurisdiction.  No.  9. 

Fenwlck  v.  M'Murdo  and  Fisher.  244 

11.  See  Equity.  No.  24. 

Qarnett  v.  Childers.  277 

12.  The  judges  of  the  court  of  appeals,  or  any  one 
of  them  out  of  court,  have  power  to  award  injunc- 
tions, which  have  been  refused  by  the  judge  of  any 
superior  court  of  chancery:  but  this  power  Is  not 
possessed  by  the  court  of  appeals. 

Mayo  V.  Haines  and  Ooutts,  428 

18.  When  a  decree,  by  which  an  injunction  is 
made  perpetual  in  part,  is  considered  erroneous, 
(to  the  injury  of  the  appellee.)  in  not  having  made 
it  perpetual  in  toto:  the  court  of  appeals  will  affirm 
so  much  as  allows  him  his  costs,  in  the  court  of 
chancery;  and,  reversine  the  residue,  and  making 
such  decree  as  that  court  should  have  made,  will 
also  allow  him  his  costs  in  this  court. 

Def  arges  v.  Lipscomb.  451 

14.  See  Account.  No.  18.  14. 

Snickers  v.  Dorsey,  605 

15  A  decree,  though  deciding  the  right  to  the 
property  in  controversy,  and  awarding  the  costs  of 
suit,  is  still  only  interlocutory,  if  commissioners  be 
appointed  to  carry  it  into  effect,  and  the  court  have 
yet  to  act  upon  their  report.  Neither  does  it  cease 
to  be  interlocutory,  in  consequence  of  an  order, 
that  the  defendant  be  attached  for  falling  to  com- 
ply with  it 

Mackey.  Ex'r  of  Fuqua.  v.  Bell,  528 

16.  A  bill  of  review  lies  only  to  a  final  decree.       lb. 

17.  See  Relief,  No.  7.  8. 

Davison  v.  Waite.  527 

560  •CHARTER-PARTY. 

1.  Construction  of  the  act  of  congress  "lay- 
ing duties  on  stamped  vellum,  parchment  and 
paper;"  with  respect  to  charter-parties.  Under 
that  act  a  writing  altering  or  explaining  a  charter- 
party  was  not  to  be  considered  as  itself  a  charter- 
party,  and  therefore  subject  to  the  duty. 

Ashley  V.  Comwell,  268 

CHILDREN. 
1.  Where  slaves  are  specifically  bequeathed  to  a 


child,  when  he  or  she  shall  atuin  the  age  of  SI 
years,  or  shall  marry,  and  no  provision  is  made, 
expressly,  for  maintenance  in  the  mean  time,  their 
intermediate  profits,  if  not  otherwise  disposed  of, 
do  not  pass  by  a  general  residuary  clause,  but  go  to 
the  legatee. 

Quarles's  Ex'r  v.  Quarles  and  others.  881 

2.  In  such  case,  the  legatee  Is  also  entitled  to  in- 
terest on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor;  no  good  reason  appearing 
for  his  failure  to  apply  the  principal  to  the  use  of 
the  legatee.  lb. 

8.  A  marriage  settlement  by  a  husband  on  his 
wife  and  her  children  by  him.  (though  born  in 
fornication.)  is  a  conveyance  to  purchasers  for  a 
valuable  consideration,  as  to  the  children,  as  well 
as  the  wife,  and  not  void  as  to  creditors:  no  fraudu- 
lent intention  being  proved. 

Coutts  and  others  v.  Qreenhow,  868 

CITIZENSHIP. 

1.  The  proviso  in  the  4th  section  of  the  act  of 
1792.  concerning  importation  of  slaves  from  other 
states  of  the  union  did  not  authorls&e  such  importa- 
tion by  citizens  of  this  commonwealth,  returning 
thereto,  after  a  temporary  residence  elsewhere, 
without  having  made  a  permanent  settlement  or 
l>ecome  citizens  of  the  state  from  which  the  slaves 
were  imported. 

Murray  v.  M'Carty.  8M 

2.  Construction  of  the  clause  In  the  4th  article  of 
the  constitution  of  the  United  States,  which  declares 
that  *'the  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  states.*'  Ib. 

8.  Quaere,  whether  the  right  of  citizenship.  In  Vir- 
ginia, can  be  relinquished,  without  complying  witb 
the  terms  of  our  act  of  assembly  concerning  ex- 
patriation? Ib. 

CLERKS  OP  COURTS. 

1.  On  a  motion,  against  a  clerk,  for  the  penalty 
Incurred  by  failing  to  pay  the  taxes  on  law  process, 
he  may  defend  himself  by  showing  that  he  used 
due  diligence  to  get  a  commissioner  of  the  revenue 
to  compare  his  account  with  the  books  in  his  oflice. 
and  certify  thereupon  as  the  law  requires,  and  was 
prevented  by  the  default  of  such  commissioner 
from  obtaining  a  quietus.  And  if  be  fail  to  make 
such  defence,  without  a  competent  excuse,  he  can- 
not obtain  relief  in  equity  on  the  same  ground. 

The  Auditor  v.  Nicholas,  81 

2.  Under  the  act  to  reform  the  practice  of  the  dis- 
trict, county,  and  corporation  couru,  the  clerk  is 
to  issue  execution  for  Interest,  though  not  men- 
tioned in  the  writing,  and  not  demanded  by  the 
declaration. 

Wallace  and  others  v.  Baker.  884 

8.  The  taking  a  guardian's  bond  is  not  a  ministerial 
but  a  judicial  act.  Imposed  by  law  on  the  court, 
which  (and  not  its  clerk)  is  to  judge  of  the  suffi- 
ciency, or  insufficiency,  of  the  security  offered. 
Page,  Adm'r  of  Nelson,  v.  Taylor  and  Thorn- 
ton. 49S 
4.  A  guardian's  bond  is  to  be  executed  by  him  and 
his  securities,  in  open  court,  and  not  in  the  clerk's 
office.  Ib. 

COLLATERAL  CONDITIONS. 
1.  Quaere,  whether  the  proviso  in  the  24th  section 
of  the  district  court  law  extends  to  suits  upon  joint 
and  several  bonds  with  collateral  conditions  to  be 
performed  by  the  principal  obligor  only,  as  well  as 
to  bonds  with  collateral  conditions  to  be  performed 
by  the  obligors  jointly  or  severally? 

Monroe  (Oovernor)  v.  Redman,  240 

COMMISSIONERS  IN  CHANCERY. 

1.  It  is  not  error  in  a  court  of  equity  to  direct  com- 
missioners, instead  of  a  jury,  to  state  and  report  an 
account  of  the  profits  of  land. 

Roberts's  Widow  and  Heirs  v.  Stanton.  129 

2.  A  commissioner's  report,  if  erroneous  upon  its 
face,  may  be  objected  to  at  the  hearing  of  the  cause, 
though  no  exception  be  previously  filed:  and  also, 
in  the  appellate  court,  though  no  exception  appears 
to  have  been  taken  in  the  court  below:  but,  without 
such  exception,  it  cannot  be  impeached  on  grounds, 
and  in  relation  to  subjects,  which  may  be  affected 
be  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others.  285 

8.  A  failure  to  set  forth  in  a  commissioner's  re- 
port, that  notice  was  given  to  the  parties,  is  not  an 
error  sufficient  to  reverse  a  decree.  If  no  exception 
to  the  report  appear  in  the  record.  Ib. 

4.  See  Account.  No.  18. 
Snickers  v.  Dorsey.  605 

COMMISSIONER  OP  THE  REVENUE. 
1.  See  Penalty.  No.  1. 
Auditor  V.  Nicholas,  Sl 
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COMMISSIONS. 

1.  A  commission  of  more  than  five  per  cent.,  on 

tlie  amount  of  sales    and  collections,  ousrht 

£61     *not  to  be  allowed  an  executor,  except  upon 

peculiar  circumstances. 

Triplett*s  Ex*rs  v.  Jameson,  242 

COMPENSATION  FOR  DEFICIENCY. 

1.  Wbenever  it  appears  that  the  vendor's  own 
title  deeds  must  have  disclosed  to  him  the  true 
quantity  of  land,  he  is  bound  to  make  compensation 
for  a  deficiency,  though  his  deed  to  the  vendee  ex- 
press a  quantity  "more  or  less." 

Duvals  V.  Ross,  290 

COMPOSITIONS  OF  CLAIMS. 

1.  A  court  of  equity  will  not  assist  in  carryluff  into 
effect  compositions  of  claims  by  executors  or  other 
fiduciaries,  unless  the  party  praying  it  will  first 
unfold  and  disclose  all  the  circumstances  of  the 
case,  that  the  court  may  see  there  has  been  no 
fraud,  and  that  every  thing  was  fair. 

Clay  V.  Williams  and  others,  106 

CONDITIONAL  SALE. 

1.  Whether  a  contract  is  a  mortgage,  or  a  con- 
ditional sale,  ^'depends  on  the  whole  circumstances 
of  the  contract,  and  not  the  mere  written  evidence 
of  it:*'  the  great  point  to  be  considered  being, 
whether  the  parties  intended  to  treat  of  a  purchase, 
and.  contemplating  the  value  of  the  commodity, 
fixed  the  price,  or  whether  the  object  was  a  loan  of 
money,  and  a  security  or  pledge  for  repayment. 
King  Y.  Newman.  40 

CONGRESS,  (ACTS  OF.) 

1.  See  Acts  of  Congress,  No.  1. 
Ashley  v.  Comwell.  268 

CONSENT  OF  PARTIES. 

1.  When,  upon  the  reversal  of  a  county  court  judg- 
ment, a  cause  has  been  retained  in  the  district 
court,  by  consent,  if,  at  a  subsequent  term,  the 
order  for  retaining  the  cause  be  set  aside,  an  ap- 
peal cannot  then  be  taken  to  the  court  of  appeals, 
even  by  consent  of  parties:  but  the  cause  should 
be  sent  back  to  the  county  court  for  farther  pro- 
ceedings. 

Norrls  v.  Tomlln  and  Gray.  886 

2.  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest,  and  a  case  be  agreed,  sub- 
mitting the  right  to  be  adjudged,  according  to  the 
legal  construction  of  the  will,  without  saying  any 
thing  about  the  executor's  assent  to  the  legacy,  the 
court  will  assume  that  as  a  fact  between  the  pres- 
ent parties. 

Roy  all  V.  Eppes,  Adm'r  of  Royall,  470 

CONSIDERATION, 

1.  A  father-in-law  having  promised  his  son-in- 
law  that  if  he  would  purchase  a  certain  tract  of 
land,  he  would  assist  him  in  paying  for  it  by  letting 
him  have  the  amount  of  a  particular  bond,  when 
collected:  and  the  son-in-law  having  thereupon 
made  the  purchase,  this  promise  was  determined 
to  be  upon  sufficient  consideration,  and  obligatory 
in  law. 

Scott's  Ex'r  V.  Osborne's  Ex'rs,  418 

CONSPIRACY. 

1.  In  the  action  on  the  case  for  conspiracy,  as  well 
as  In  the  action  for  malicious  prosecution,  an  aver- 
ment in  the  declaration  that  the  prosecution  was 
false  and  malicious,  is  not  sufllcient;  but  it  must 
be  averred  to  have  been  without  probable  cause. 
Kirtley  v.  Deck  and  others,  10 

CONSTITUTION  OP  THE  UNITED  STATES. 

1.  Construction  of  the  clause  in  the  4th  article  of 
the  constitution  of  the  United  States  wbich  declares 
that  "the  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  sev- 
eral states.'* 

Murray  v.  M'Carty,  808 

CONSTRUCTION  OF  LAWS. 

1.  The  6th  section  of  the  act,  passed  January  20th. 
1804.  entitled  "An  act  concerning  the  proceedings 
in  courts  of  chancery,  and  for  other  purposes." 
did  not  authorize  a  Judgment  for  interest  upon  the 
cost  of  suit. 

M'Rea  v.  Brown,  46 

S.  It  seems  that  under  the  act  of  1786.  c.  61.  a  right 
of  entry  into  lands  by  a  person  entitled  as  special  oc- 
cupant, is  devisable,  though  the  devisor  never  was 


in  actual  possession.    See  Entry,  (Right  of,)  and 
Hyer  v.  Shobe.  200 

8.  See  Charter-party,  No.  1. 

Ashley  V.  Comwell.  268 

4.  Construction  of  the  clause  in  the  4th  article  of 
the  constitution  of  United  States,  which  declares 
that  "the  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  sev- 
eral states. 

Murray  v.  M'Carty,  .  808 

6.  According  to  the  spirit  of  the  act  concerning 
the  glebe  lands  and  churches  within  this  common- 
wealth." passed  the  12th  day  of  January.  1802,  no 
glebe  land  wats  to  be  considered  vacant  and,  as 
such,  liable  to  be  sold,  if  there  was  any  minister, 
who,  in  behalf  of  the  protestant  episcopal  church, 
had  been  put  Into  possession,  and  was  the  incum- 
bent thereof,  on  that  day:  whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  inducted,  had 
been  canonlcally  elected  or  not 

Claughton  and  others  v.  Macnaughton,  618 

6.  The  vestry's  order  that  the  minister  "be 

862     inducted  *into  the  parish  as  incumbent"  is  a 

sufficient  delivery  of  possession  of  the  glebes 

thereto  attached,  to  prevent  a  sale  of  the  same  as 

vacant 

Claughton  and  others  v.  Macnaughton,  618 

7.  See  Frauds  and  Perjuries,  (Act  to  Prevent) 
No.  1,  2,  and 

Gay  V.  Moseley,  648 


CONTINGENT  INTEREST. 
1.  See  Devise,  No.  7. 
Royall  V.  Eppes,  Adm'r  of  Royall, 
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CJONTRACTT. 

1.  See  Award.  No.  1. 

Kincaidv.  Cuningham,  1 

2.  Whether  a  contract  is  a  mortgage  or  a  condi- 
tional sale  "depends  on  the  whole  circumstances 
of  the  contract"  and  not  the  mere  "written  evi- 
dence of  it:"  thegreat  point  to  be  considered  being, 
whether  the  parties  in  tended  to  treat  of  a  purchase, 
and,  contemplating  the  value  of  the  commodity, 
fixed  the  price,  or  whether  the  object  was  a  loan  of 
money,  and  a  security  or  pledge  for  repayment. 

King  V.  Newman,  40 

8.  See  Pleading.  No.  7. 
Fenwick  v.  M'Murdo  and  Fisher,  '  244 

4.  A  contract  of  sale  is  not  considered  In  equity  as 
binding  on  the  parties  by  the  execution  of  a  bond 
for  the  purchase-money,  if  it  appear  that  the  seller 
failed  to  perform  what  was  to  be  done  on  his  part 
in  order  to  consummate  the  contract 

Page's  Ex'rv.  Winston's  Adm'r,  286 

6.  G.  having  agreed  to  sell  W.  certain  escape- 
warrants,  upon  W.'s  giving  bond  and  good  security 
for  the  purchase-money:  W.  executes  a  bond,  with 
a  blank  for  the  name  of  the  surety,  to  be  filled  up  at 
a  certain  time  and  place,  when  and  where  the 
escape-warrants  are  to  be  assigned  and  delivered 
by  G. ;  if  W.  fail  to  give  the  surety,  a  court  of  equity 
will  not  admit  G.  to  take  advantage  of  the  bond, 
without  proof  of  his  assigning,  and  delivering,  or 
tendering,  the  escape-warrants,  within  a  reason- 
able time,  and  before  commencing  suit  upon  it;  as 
to  which  the  onus  probandi,  in  equity,  lies  on  him. 

lb. 

6.  T.  l>eing  indebted  to  H.  in  the  sum  of  1,2001.  pay- 
able, by  four  equal  instalments,  in  little  more  than 
three  years;  an  agreement  took  place  between  T. 
&  W.  that  W.,  in  consideration  of  8001.  cash,  paid 
him  by  T..  should  exonerate  T.  from  his  debt  to  H.; 
this  agreement  is  usurious  and  void;  notwithstand- 
ing W.  might  have  reaped  advantage  from  it  by 
buying  the  bonds  of  H.  at  a  discount,  or  by  selling 
him  tobacco  at  a  high  price. 

Watkins  v.  Taylor  and  Mewbum,  424 

7.  See  Vendor  and  Vendee.  No.  la 

Trueheart  v.  Price,  468 

8.  See  Evidence,  No.  4.  lb. 

CONVEYANCE. 

1.  See  Executors  and  Administrators,  No.  10. 
Roberts's  Widow  and  Heirs  v.  Stanton,  120 

2.  See  Deed.  No.  5. 

Grantland  v.  Wight  170 

8.  See  Lands,  No.  16,  18. 

Lambert  v.  Nanny,  106 

4.  See  Equity.  No.  21.  lb. 

6.  See  Deed.  No.  11.  12. 

Hughes  v.  Hughes's  Ex'r,  200 

6.  See  Bill  of  Sale,  No.  1. 

Hardaway  v.  Manson.  280 

7.  A  marriage  settlement  on  the  wife  and  her 
children,  by  the  husband,  though  born  in  fornica- 
tion, is  a  conveyance  to  purchasers  for  valuable 
consideration,  as  to  the  children  as  well  as  the  wife, 
and  not  void  as  to  creditors,  no  fraudulent  intention 
being  proved. 

(Toutts  and  others  v.  Greenhow,  868 
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8.  If  a  mortflra^ee  of  lands  (thoaffh  not  in  his  ac- 
taal  use  or  occupation)  suffer  them  to  be  sold  for 
taxes,  quasre,  whether  he  shall  be  indemnified  out 
of  other  property,  bona  fide  conveyed  by  the  mort- 
ffaffor  to  a  mere  volunteer?  lb. 

COPY. 

1.  Where  a  bond  is  filed  in  a  suit  against  the  exec- 
utor of  the  obliffor,  a  copy  may  be  declared  upon, 
against  the  heirs,  in  another  court. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

COSTS. 

1.  The  6th  section  of  the  act,  passed  January  20th, 
1804,  entitled  "An  act  concemlnfir  the  proceedings  in 
courts  of  chancery,  and  for  other  purposes,"  did  not 
authorize  a  judgment  for  interest  upon  the  costs  of 
suit 

M'Rea  v.  Brown.  46 

2.  Where  a  complainant  is  appellant  from  a  supe- 
rior court  of  chancery,  the  court  of  appeals  has  no 
jurisdiction,  unless  the  subject  in  controversy  be  a 
freehold,  or  franchise,  or  amount  to  one  hundred 
and  fifty  dollars,  exclusive  of  all  costs  incident  to 
the  original  judgment,  or  arising  from  injunctions, 
or  appeals,  subsequent  thereto. 

Cooke  V.  Piles,  151 

8.  After  the  term  at  which  a  decree  is  rendered,  an 
appeal  ought  not  to  be  granted  to  a  defendant  who 
has  been  ordered  to  pay  costs,  but  appears  from  his 
answer  to  have  no  right  to  the  subject  in  con- 
troversy. 

Oamett  v.  Childers,  277 

4.  Where  an  injunction  is  perpetuated  in  part, 
the  complainant  ought,  in  general,  not  to  be  decreed 
to  pay  costs. 

Ross  V.  Gordon.  289 

6.  In  such  case  the  error  of  awarding  costs  against 
the  plaintiff  is  sufficient,  upon  his  appeal,  to  reverse 
the  decree,  though  right  in  every  other  respect. 

lb. 

603  H,  When  a  decree,  by  which  an  injunction 
is  made  perpetual  in  part,  is  considered  erro- 
neous, (to  the  Injury  of  the  appellee.)  in  not  having 
made  it  perpetual  in  toto,  the  court  of  appeals  will 
affirm  so  much  as  allows  him  his  costs  in  the  court 
of  chancery:  and.  reversing  the  residue,  and  mak- 
ing such  decree  as  that  court  should  have  made, 
will  also  allow  him  his  costs  in  this  court 

Defarges  v.  Lipscomb,  461 

7.  See  Chancery,  No.  16. 

Mackey,  Ex'r  of  Fuqua,  v.  Bell,  628 

COURT  OP  APPEALS. 

1.  Where  a  complainant  is  appellant  from  a  supe- 
rior court  of  chancery,  the  court  of  appeals  has  no 
jurisdiction  unless  the  subject  in  controversy  be  a 
freehold,  or  franchise,  or  amount  to  one  hundred 
and  fifty  dollars,  exclusive  of  all  costs  incident  to 
the  original  judgment  or  arising  from  injunctions, 
or  appeals,  subsequent  thereto. 

Cooke  V.  Piles,  151 

2.  Where  an  appeal  is  admitted  to  be  docketed  (for 
good  cause  shown)  after  the  time  within  which 
the  record  ought  to  have  been  sent  up,  and  the  ap- 
pellant has  been  guilty  of  no  neglect  the  court  will 
direct  it  not  to  lose  its  place  on  the  docket 

Johnson  v.  Johnson's  Adm'r,  804 

8.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  from  interlocutory  decrees. 

Gibson  v.  Randolph,  810 

4.  See  Appeals.  No.  21.  22. 
Henry's  Ex'r  v.  Elcan.  541 ;  and 
Melson  v.  Melson's  Adm'r,  642 

COURTS. 

1.  The  1st  section  of  the  act  "to  reform  the  prac- 
tice of  the  district  county,  and  corporation  courts," 
which  took  effect  the  1st  of  April,  1806,  applies  to 
suits  instituted  after  that  day,  though  upon  writings 
of  a  previous  date. 

Wallace  v.  others  v.  Baker.  834 

2.  When,  upon  the  reversal  of  a  county  court  Judg- 
ment a  cause  has  been  retained  in  the  district 
court  by  consent:  if  at  a  subsequent  term  the  order 
for  retaining  the  cause  be  set  aside,  an  appeal 
cannot  then  be  taken  to  the  court  of  appeals,  even 
by  consent  of  narties:  but  the  cause  should  be  sent 
back  to  the  county  court  for  farther  proceedings. 

Norrls  v.  Tomlin  and  Gray,  836 

8.  The  taking  a  guardian's  bond  is  not  a  minis- 
terial but  a  j  udicial  act  imposed  by  law  on  the  court 
which  (and  not  iU  clerk)  is  to  judge    of  the    suffi- 
ciency or  insufficiency  of  the  security  offered. 
Page,  Adm'r  of  Nelson,  v.  Taylor  and  Thorn- 
ton, 402 
4.  A  guardian's  bond  is  to  be  executed,  by  him 


and  his  securities,  in  open  court  and  not  in  the 
clerk's  office.  lb. 

6.  Quaere,  has  the  court  of  appeals  the  power  of 
coercing  the  judge  of  an  Inferior  court  to  seal  and 
allow  a  bill  of  exceptions,  regularly  tendered,  ajid 
containing  the  whole  truth  of  the  case? 

Shanks  and  M'Rea  v.  Fen  wick,  47» 

6.  It  seems  that  if  a  declaration  in  detinue  de> 
mand  a  negro  woman,  by  name,  and  her  three 
children,  without  mentioning  their  names:  and  a 
case  be  agreed,  submitting  that  if  the  law  be  for 
the  plaintiff  upon  certain  other  points,  judgment 
may  be  entered  in  his  favour,  "for  the  slaves  in  tbe 
declaration  mentioned."  the  court  may  insert  the- 
names  of  the  negro  children  in  the  judgment 

Roy  all  V.  Eppes,  Adm'r  of  Roy  all.  47» 

COVENANT. 

1.  In  an  action  of  covenant  upon  articles,  by  which 
the  defendants  authorized  the  plaintiff  "to  take 
into  his  possession  certain  mills,  to  put  the  same  In 
complete  repair,  and  to  make  such  alterations  iti 
the  construction  thereof  as  should,  in  his  opinion,, 
be  beHt  calculated  to  give  them  their  full  power 
and  effect:  engaging  that  they,  at  all  times,  would 
be  ready  to  pay  the  amount  of  the  expenditures, 
incurred  on  the  production  of  proper  vouchers: 
and  that  the  plaintiff  should  retain  the  possession 
and  use  of  the  premises  for  a  term  of  years,  paying 
a  certain  rent;  provided,  that,  in  all  the  repairs 
and  improvements,  thus  left  to  his  discretion,  be 
would  not  consider  his  own  temporary  accommoda- 
tion only,  but  the  permanent  advantage  of  the 
property  also,  and  proportion  the  expenditures 
accordingly."  Upon  the  plea  of  ''covenants  per- 
formed," and  issue,  the  question  whether  the  plain- 
tiff had  complied  with  the  terms  of  the  proviso  was 
properly  before  the  jury. 

Fen  wick  v.  M'Murdo  and  Fisher.  S44 

8.  An  action  of  covenant  does  not  lie  upon  the 
proviso,  in  a  mortgage  deed,  "that  upon  payment 
of  a  certain  sum  of  money,  the  deed  shall  be  void  :*'^ 
there  being  no  express  covenant  for  payment  of 
the  money. 

Drummond's  Adm*rs  v.  Richards,  SST 

CREDITORS. 

1.  Property  claimed  by  a  son-in-law,  under  a  mar- 
riage contract  with  a  decedent  in  his  lifetime,  and 
recovered,  by  a  decree  against  the  administratriK 
and  distributees,  is  not  in  any  manner  responsible 
to  the  creditors  of  such  decedent:  unless  it  appear 
that  such  decree  was  obtained  by  fraud  and  collo- 
sion  between  the  parties. 

Clay  V.  William  and  others.  1S8 

2.  See  Legatees.  No.  1. 120,  and 

Stovall's  Ex'r  v.  Woodson  and  Wife,  SOS 

8.  See  Lands,  No.  16,  17. 

Lambert  v.  Nanny,  IM 

4.  The  circumstance  that  the  plaintiff  is  a  British 
subject  and  was  entitled  to  his  claim  before 
664     the  year  1776,  is  not  in  Itself,  sufficient  *to  pro- 
tect him  against  the  operation  of  the  act   of 
limitations. 

Seattle  v.  Tabb's  Adm'rs.  254 

6.  See  Purchaser,  No.  18. 
Winston  V.  Johnson's  Ex'rs,  805- 

6.  It  seems  now  settled,  that  an  absolute  deed  of 
slaves,  or  other  personal  property,  the  possession 
of  which  remains  with  the  vendor,  is  fraudulent, 
per  se.  as  to  creditors. 

Alexander  v.  Deneale,  841 

7.  See  Fraud,  No.  IS. 

Coutts  and  others  v.  Greenhow,  888 

8.  See  Frauds  and  Perjuries,  (Act  to  Prevent,) 
No.  1.  2. 

Gay  V.  Moseley,  548 

CROPS. 

1.  By  a  devise  of  a  tract  of  land  in  fee-simple, 
together  with  all  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the  testator's 
death,  not  only  the  crops  made  the  year  the  testa- 
tor died,  but  those  of  the  preceding  year,  remaining 
on  the  land,  and  those  brought  thither  from  other 
plantations  to  be  stored,  will  pass. 

Carnagy  and  Wife  v.  Martin's  Ex'rs,  884 

DAMAGES. 

1.  Under  circumstances,  the  payment  of  the  dam- 
ages assessed  in  a  mill  case  ought  to  be  presumed: 
especially.  If  a  great  length  of  time  has  elapsed,  dur- 
ing which  the  owner  of  the  land,  to  whom  such  dam- 
ages were  assessed,  acquiesced  in  the  building  of 
the  mill,  without  claim  or  objection  on  his  part 

Young  v.  Price  and  others,  684 

2.  The  damages  allowed  by  law  upon  affirmance 
of  a  county  court  judgment  by  a  superior  court  of 
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law,  are  not  lobe  reckoned  as  part  of  the  "matter 
In  controversy."  for  the  purpose  of  glvinflr  the  court 
of  appeals  jurisdiction.    See  Appeal,  No.  22. 

Melson  v.  Melson's  Adm'r.  542 

3.  It  is  not  error  that  the  jury  find  general  dam- 
acres  for  detainlnflr  several  slaves;  but  the  alterna- 
tive value  of  each  slave  oasrht  to  be  separately 
found. 

HoUaday  and  Wife  v.  LltUepasre,  589 

DEBET  AND  DETINET. 

1.  An  heir  should  be  charged  in  the  debet  and 
detinet:  but  if  he  be  charged  in  the  dettnet  only, 
the  defect  is  not  fatal  after  verdict,  or  upon  general 
demurrer. 

Waller's  Ex*rs  v.  Ellis  and  others.  86 

DEBT. 

1.  In  debt  upon  an  assigned  bond,  the  declaration 
ought  to  charge  a  failure  to  pay  the  money  to  the 
obligee,  and  to  each  of  the  assignees,  as  well  as  to 
the  plaintiif :  and  if  it  only  charge  a  failure  to  pay 
to  the  plaintiff,  it  is  too  defective  to  maintain  the 
action:  and  the  defect  is  not  cured  by  verdict. 

Braxton's  Adm'x  v.  Lipscomb,  282 

2.  An  action  of  debt  will  not  lie  against  the  acceptor 
of  a  bill  of  exchange. 

Wilson  V.  CrowdhiU,  302 

3.  See  Declaration.  No.  12. 

Buckner  and  Wife  v.  Blair.  886 

4.  In  an  action  upon  an  assigned  bond,  a  declara- 
tion charging  "that  the  defendant  has  not  paid  the 
debt  to  the  plaintiff."  but  containing  no  averment 
"that  he  did  not  pay  it  to  the  assignor  before  notice 
of  Che  assignment,"  is  radically  defective,  and  not 
cured  by  verdict. 

Green  v.  Dulany.  518 

DEBTOR. 

1.  A  debtor  holding  an  equitable  title  to  land,  hav- 
ing conveyed  it  by  deed  of  trust  to  secure  a  creditor, 
and  having  afterwards  caused  a  conveyance  of  the 
legal  title  to  be  made  to  another  creditor,  who  had 
notice  of  the  prior  deed,  need  not  be  a  party  to  a 
hill  in  equity  exhibited  by  the  cestuy  que  trust,  to 
compel  a  conveyance  of  legal  title,  and  perform- 
ance of  the  trust 

Lambert  v.  Nanny.  196 


See  Fraud. 


DECEIT. 


DECLARATION. 


1.  In  the  action  on  the  case  for  conspiracy,  as  well 
as  in  the  action  for  malicious  prosecution,  an  aver- 
ment in  the  declaration  that  the  prosecution  was 
false  and  malicious.  Is  not  sufficient:  but  it  must  be 
averred  to  have  been  without  probable  cause. 

Klrtley  v.  Deck  and  others,  10 

2.  In  an  action  against  the  representatives  of  one 
of  two  joint  obligors.  In  a  bond  dated  in  1788,  It  Is 
essential  to  state  in  the  declaration,  that  that  ob- 
ligor survived  his  companion. 

Braxton's  Adm'x  v.  Hilyard,  49 

8.  In  declaring  against  a  remote  heir,  he  should 
be  charged  as  heir  of  the  heir  of  the  obligor,  or  as 
heir  of  the  obligor,  with  a  vldellcit  setting  forth  the 
intervening  descent:  but  it  is  not  necessary  to  state 
how  he  Is  heir. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

4.  An  heir  should  be  charged  In  the  debet  and  det- 
inet, buiT  if  he  be  charged  in  the  detinet  only,  the 
defect  is  not  fatal,  after  verdict,  or  upon  general 
demurrer.  lb. 

5.  Where  a  bond  is  filed  in  a  suit  against  the  ex- 
ecutor of  the  obligor,  a  copy  may  be  declared  upon, 
against  the  heirs.  In  another  court.  lb. 

6.  In  an  action  of  slander,  an  averment  In  the  dec- 
laration  that  the  slanderous  words  were  spoken 

"of  or  concerning  the  plaintiff,"  or  "In  some 
565     conversation  or  colloquium  respecting  *hlm." 

Is  essentially  necessary,  unless  the  words,  by 
fair  construction,  in  themselves,  plainly  and  neces- 
sarily relate  to  the  plaintiff. 

Cave  V.  Shelor  and  Wife.  198 

7.  In  an  action  of  general  Indebitatus  assumpsit 
for  services  rendered  as  an  overseer,  or  of  quan- 
tum meruit  for  like  services,  the  plaintiff  cannot 
give  In  evidence  proof  that  the  defendant  had 
employed  him  as  an  overseer,  and  was  to  pay  him 
a  certain  quantity  of  tobacco.  In  such  case,  he 
should  declare  upon  the  special  agreement 

Brooks  V.  Scott's  Ex'r.  844 

8.  In  trespass  quare  clausum  f regit  the  declara- 
tion charging  the  trespass  generally.  In  a  parish 
and  county.  If  the  defendant  plead  not  guilty,  and  a 
justification  "that   the  land    In  question  was  his 


freehold."  the  plaintiff  must  reply  to  the  justifica- 
tion as  well  as  join  Issue  upon  the  plea  of  not  guilty. 
Mangum  v.  Flowers,  ao& 

9.  In  debt  upon  an  assigned  bond,  the  declaration 
ought  to  charge  a  failure  to  pay  the  money  to  the 
obligee,  and  to  each  of  the  assignees,  as  well  as  to 
the  plaintiff:  and  If  It  only  charge  a  failure  to  pay 
the  plaintiff.  It  Is  too  defective  to  maintain  the 
action,  and  the  defect  Is  not  cured  by  verdict 

Braxton's  Adm'x  v.  Lipscomb,  282 

10.  It  is  error  sufficient  to  reverse  an  office  judg- 
ment that  the  common  order  was  entered  before 
the  plaintiff  filed  his  declaration. 

Waugh  v.  Carter.  83» 

11.  See  Clerks  of  Courts.  No.  2. 

Wallace  and  others  v.  Baker,  384 

12.  In  an  action  by  a  surviving  executor,  lor  a 
debt  due  to  the  testator  In  bis  lifetime.  If  the 
declaration  charge  that  the  debt  was  not  paid  to 
the  plaintiff,  without  charging  also  that  It  was  not 
paid  to  the  testator,  nor  to  either  of  the  coexec- 
utors,  the  defect  Is  fatal,  and  not  cured  by  verdict. 

Buckner  and  Wife  v.  Blair,  336 

13.  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  omitted  in  the  writ  and 
declarations,  and  the  writ  be  served  on  a  person 
not  named  in  either,  a  judgment  against  the 
company,  for  that  person's  falling  to  appear, 
cannot  be  sustained. 

Scott  &  Co.  V.  Dunlop,  Pollock  &  Co.,  349 

Quaere.  In  such  case  whether  any  judgment  by 

default  could  be  sustained?  ib. 

14.  It  seems  that  if  a  declaration  in  detinue 
demand  a  negro  woman  by  name,  and  her  three 
children,  without  mentioning  their  names,  and  a 
case  be  agreed  submitting  that  If  the  law  be  for  the 
plaintiff  upon  certain  other  points,  judgment  may 
be  entered  in  his  favour,  "for  the  slaves  In  the 
declaration  mentioned,"  the  court  may  Insert  the 
names  of  the  negro  children  In  the  judgment 

Royall  V.  Eppes.  Adm'r  of  Royall.  479 

15.  If  a  bond  be  payable  to  James  Whitlow,  jun., 
and  the  declaration  describe  it  as  payable  to  the 
plaintiff,  after  naming  him  as  "James  Whitlow. 
Jun.,  alias  James  Whltlock,"  this  is  not  such  a 
variance  as  should  prevent  It  from  being  received 
as  evidence  In  support  of  the  declaration,  on  the 
plea  of  payment 

Whltlock  V.  Ramsey's  Adm'x,  510 

16.  In  an  action  upon  an  assigned  bond,  a  declara- 
tion charging  "that  the  defendant  has  not  paid  the 
debt  to  the  plaintiff."  but  containing  no  averment 
"that  he  did  not  pay  It  to  the  assignor  before  notice 
of  the  assignment"  Is  radically  defective,  and  not 
cured  by  verdict 

Green  v.  Dulany,  518 

17.  It  seems  tha^  where  an  office  judgment  is 
reversed  on  the  ground  that  the  declaration  Is  radi- 
cally defective,  the  appellate  court  If  the  writ  be 
correct  will  not  enter  judgment  for  the  defendant, 
but  send  the  cause  back  to  be  proceeded  In  from 
the  writ 

Hill  V.  Harvey,  525 

18.  In  detinue  If  a  negro  woman,  by  name,  and 
her  "Issue,"  (without  naming  them,)  be  demanded 
In  the  declaration,  and  the  jury  find  the  names  of 
the  Issue,  the  defect  (If  any)  Is  cured,  and  judg- 
ment should  be  entered  according  to  the  verdict. 

HoUaday  and  Wife  v.  Llttlepage,  539 

19.  The  falling  to  lay  a  separate  value  ap  to  each 
slave  demanded  is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict  serving  the 
values.  Ib. 

DECREE. 

1.  See  Interlocutory  Decree.  No.  1. 

Goodwin  and  others  v.  Miller  and  others,  42 

2.  Property  claimed  by  a  son-in-law,  under  a 
marriage  contract  with  a  decedent  in  his  lifetime, 
and  recovered  by  a  decree  against  the  administra- 
trix and  distributees.  Is  not  In  any  manner  respon- 
sible to  the  creditors  of  such  decedent,  unless  It 
appear  that  such  decree  was  obtained  by  fraud  and 
collusion  between  the  parties. 

Clay  V.  Williams  and  others.  28 

3.  A  legatee  Is  not  entitled  to  a  decree  but  on  he 
terms  of  giving  bond  and  security  (if  demanded  by 
the  executor)  to  refund  in  case  it  be  needful  for  the 
payment  of  debts,  Ib.  129.  and 

Stovall's  Ex'r  v.  Woodson  and  Wife,  803 

4.  It  is  error  to  enter  a  decree  against  Infant 
defendants  without  assigning  them  a  guardian 
ad  litem,  and  though  the  infancy  did  not  appear  in 
the  original  proceedings,  yet  If  it  be  alleged  in  a 
petition  for  a  rehearing,  (the  decree  being  Interloc- 
utory.) a  guardian  ad  litem  ought  to  be  appointed. 

Roberts'  s  Widow  and  Heirs  v.  Stanton.  129 

5.  Where  defendants  holding  lands  by  a  joint 
title  are  decreed  to  surrender  possession,  and  pay 
rents  and  profits,  they  are  not  jointly  and  severally, 
but  only  jointly  liable. 

I        Hlte's  Ex'r  v.  Paul's  Heirs.  15I 
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6.  A  decree  aralnst  an  executor,  for  rents  and 
proflts.recelved  by  the  testator,  ouirbt  expressly  to 
direct  that  he  should  pay  the  sum  in  question  out 
of  the  assets  in  his  hands  to  be  administered,  other- 
wise it  is  to  be  understood  as  airainsthim  personally, 
and.  therefore,  erroneous.  lb. 

M6  •?.  A  decree  by  a  court  of  competent  juris- 
diction, dismlssiner  a  bill  upon  the  srround  that 
the  deed  under  which  the  complainant  claimed 
was  fraudulent,  is  a  complete  bar  to  another  oriiri- 
nalbill  to  try  the  validity  of  the  same  deed:  the 
proper  remedy.  If  such  decree  be  erroneous,  beiuff 
by  appeal,  writ  of  error,  supersedeas,  or  bill  of 
review,  and  not  by  original  bill. 

Holiday  and  Wife  v.  CJoleman  and  Wife,  162 

8.  In  tracing  a  title  to  land  in  controversy,  a 
decree  in  a  suit  between  other  parties  is  not 
evidence  (against  a  person  claiming  under  neither 
of  them)  that  one  of  those  parties  was,  in  fact,  as 
therein  described,  eldest  son  and  heir  of  a  former 
proprietor,  it  beiuff  Incumbent  upon  the  party 
wishlnfiT  to  avail  himself  of  such  fact,  to  prove  It  by 
evidence  altande,  but  such  decree  may  be  received 
(as  a  link  in  the  chain  of  evidence)  to  prove  the 
fact  that  it  was  rendered. 

Liovell  V.  Arnold.  Ifi7 

9.  Quaere,  whether  a  deed  to  a  purchaser  at  a  sale 
directed  by  a  decree,  conveys  any  title  without  a 
subsequent  decree  confirminsr  the  sale?  lb. 

10.  In  such  case  it  seems,  however,  that  If  the 
chancellor  decrees  a  compensation  to  the  purchaser, 
and  the  vendor  does  not  appeal,  the  court  of  appeals 
will  not  correct  the  error  to  his  injury  upon  an 
appeal  by  the  other  party. 

GranUand  v.  Wifirht,  179 

11.  After  the  term  at  which  a  decree  Is  rendered, 
an  appeal  ouffht  not  to  be  irranted  to  a  defendant 
who  has  been  ordered  to  pay  costs,  but  appears, 
from  his  answer,  to  have  no  rlffht  to  the  subject  in 
controversy. 

Garnettv.  Childers,  277 

12.  See  Notice.  No.  9. 

White's  Ex*rs  v.  Johnson  and  others,  286 

IS.  In  what  case  the  error  of  awarding  cost  asralnst 

the  plaintiff  is  sufficient,  upon  his  appeal,  to  reverse 

the  decree,  though  risrht  In  every  other  respect 

See  Hindenu 

Ross  V.  Gordon.  289 

14.  New  matter  Is  no  ground  for  a  bill  of  review, 
unless  it  was  discovered  since  the  decree  was  pro- 
nounced. 

Winston  V.  Johnson's  £x*rs,  805 

15.  The  court  of  appeals  has  no  jurisdiction  to 
errant  appeals  from  interlocutory  decrees. 

Gibson  v.  Randolph,  810 

16.  Though  specific  legatees  jointly  sue,  the  decree 
ousrht  to  be  several,  conformably  to  their  respective 
rights. 

Quarles's  Ex'r  v.  Quarles  and  others.  321 

17.  Rule  as  to  bond  and  security  for  prosecuting 
appeals,  where  the  decree  Is  partly  against  an  exec- 
utor as  such,  and  partly  against  him  in  his  own 
right. 

Dunton  v.  Robins,  341 

18.  In  a  suit  in  equity,  for  arrears  of  an  annuity, 
the  decree  should  be.  not  only  for  the  sum  due, 
with  interest  from  the  days  when  respectively 
payable,  but  reserving  liberty  to  apply  to  the  court, 
from  time  to  time,  to  extend  its  decree,  so  as  to 
embrace  the  payments  hereafter  falling  due. 

Marshall  v.  Thompson.  412 

19.  A  decree,  and  execution  thereupop.  against  an 
executor  or  administrator,  for  a  balance  due  on  his 
administration  account,  should  not  be  against  the 
goods  and  chattels  of  the  decedent  in  his  hands 
to  be  administered,  but  against  his  own  goods  and 
chattels. 

Moore's  Ex'x  v.  Ferguson  and  others.  421 

20.  When  a  decree,  by  which  an  injunction  is 
made  perpetual  in  part.  Is  considered  erroneous, 
(to  the  injury  of  the  appellee.)  in  not  having  made 
it  perpetual  In  toto,  the  court  of  appeals  wlil  affirm 
so  much  as  allows  him  his  costs  in  the  court  of 
chancery:  and.  reversing  the  residue,  and  making 
such  decree  as  that  court  should  have  made,  will 
also  allow  him  his  costs  in  this  court. 

Defarges  v.  Lipscomb,'  451 

21.  A  decree,  though  deciding  the  right  to  the 
property  In  controversy,  and  awarding  the  costs  of 
suit.  Is  stlJl  only  interlocutory.  If  commissioners 
be  appointed  to  carry  it  into  effect,  and  the  court 
have  yet  to  act  upon  their  report  Neither  does  It 
cease  to  be  Interlocutory,  in  consequence  of  an 
order,  that  the  defendant  be  attached  for  falling  to 
comply  with  It. 

Mackey,  Ex'r  of  Fuqua,  v.  Bell.  528 

22.  A  bin  of  review  lies  only  to  a  final  decree.     lb. 

DEED. 

1.  A  deed  of  above  thirty  years'  standing  requires 
no  farther  proof  of  Its  execution  than  the  bare  pro- 1 


ductlon.  where  the  possession  has  gone  according  to 
its  provisions,  and  there  Is  no  apparent  erasure  or 
alteration. 

Roberts's  Window  and  Heirs  v.  Stanton,  129 

2.  See  Executors  and  Administrators,  No.  10.      lb. 

8.  A  decree  of  a  court  of  competent  jurisdiction 
dismissing  a  bill,  upon  the  ground  that  the  deed 
under  which  the  complainant  claimed  was  fraudu- 
lent. Is  a  complete  bar  to  another  original  bill  to  try 
the  validity  of  the  same  deed:  the  proper  remedy.  If 
such  decree  be  erroneous,  being  by  appeal,  writ  of 
error,  supersedeas,  or  bill  of  review,  and  not  by 
orlglnal  bill. 

Holiday  and  Wife  v.  (X>leman  and  Wife,  lOS 

4.  Quaere,  whether  a  deed  to  a  purchaser  at  a  sale 
directed  by  a  decree,  conveys  any  title  without  a 
subsequent  decree  confirming  the  sale? 

Lovell  V.  Arnold,  107 

5.  An  Injunction  to  a  judgment  for  purchase- 
money  ought  not  to  be  dissolved,  until  a  good  and 
sufficient  deed  for  the  land  be  tendered  by  the 
vendor. 

Grantland  v.  Wight  179 

6.  What  evidence,  of  circumstances  prior  and  sab- 
sequent  to  the  date  of  a  deed  of  gift,  is  sufficient  to 
set  it  aside  on  the  ground  of  mistake  on  the  part' of 
the  donor,  and  fraud  on  the  part  of  the  writer. 

Jones  V.  Robertson,  |87 

7.  Proof  of  subsequent  declarations  and  acts  on 
the  part  of  the  donor  (though  not  admissible  taken 

singly)  may  be  received  (under  a  total  absence 
667  of  testimony  applying  to  the  time  of  *the  con- 
tract, and  in  connexion  with  corroborating 
circumscances)  to  show  that  the  writing  was  mi»- 
represented  or  misunderstood  at  the  time  of  the 
signature. 

Jones  V.  Robertson,  is? 

8.  A  debtor  holding  an  equitable  title  in  land  may- 
convey  It  by  deed  of  trust  to  secure  a  creditor,  and 
a  court  of  equity,  on  a  bill  exhibited  by  the  cestuy 
que  trust,  will  compel  another  creditor  (who  with 
notice  of  such  deed,  (though  not  recorded.)  has  ob- 
tained a  conveyance  of  the  legal  title,  by  means  of 
an  order  from  the  debtor)  to  convey  such  legal 
title  to  the  trustee  for  the  purpose  of  applying  it  to 
the  object  of  the  trust 

Lambert  v.  Nanny.  toe 

9.  In  such  case,  the  notice  Is  binding  if  received  at 
any  time  before  the  conveyance.  ib. 

10.  See  Lands.  No.  18.  ib. 

11.  It  seems  that  a  deed  of  trust  conveying  all  the 
property  of  the  grantor  to  certain  persons  and 
their  heirs  "forever."  with  warranty,  nevertheless, 
upon  special  trust  that  they  shall  pay  the  profits  to 
himself  during  his  life:"  concluding  with  declaring 
its  true  Intent  and  meaning  to  be,  "that  at  his  death, 
every  thing  therein  contained  between  the  parties 
should  become  null  and  void."  Is  a  conveyance  to 
the  trustees  and  their  heirs  of  an  estate  for  the  life 
of  the  grantor  only,  and  not  a  revocation  of  a  pre- 
vious will. 

Hughes  v.  Hughes's  Ex'r.  20O 

12.  Quaere,  whether  parol  testimony  of  declara- 
tions by  a  testator  of  his  Intention  In  making  a 
deed,  ought  to  be  regarded  by  a  court  of  probate  as 
evidence  to  rebut  an  Implied  revocation  of  a  will 
by  such  deed?  ib. 

13.  See  BUI  of  Sale,  No.  1. 

Hardaway  v.  Manson.  zao 

14.  If,  before  the  time  limited  by  law  for  record- 
ing a  deed  has  expired,  a  bill  be  filed  to  Impugn  it 
as  fraudulent,  the  court  cannot  afterwards  declare 
It  void,  as  against  the  complainant  on  the  ground 
of  Its  not  having  been  duly  recorded. 

Gibson  V.  Randolph,  310 

15.  In  detinue  for  slaves,  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of  de- 
frauding creditors,  and  therefore  void,  is  admissi- 
ble upon  the  plea  of  non  detijiet  and  issue. 

Stratton  v.  Mlnnls.  829 

16.  A  deed  of  lease  from  one  of  two  copartners, 
sealed  with  his  seal,  and  in  terms,  binding  himself 
only,  is  not  admissible  evidence  in  support  of  an 
avowry  laying  a  demise  by  the  copartner:  notwith- 
standing the  deed  be  expressed  as  "for  himself  and 
his  partner."  and  it  be  proved  that  the  other  part- 
ner knew  of  the  demise,  and  was  satisfied  with  it. 

Tuttle  V.  Eskrldge,  880 

17.  It  seems  now  settled,  that  an  absolute  deed  of 
slaves,  or  other  personal  property,  the  possession 
of  which  remain  with  the  vendor.  Is  fraudulent  per 
se  as  to  creditors. 

Alexander  v.  Deneale,  841 

18.  See  Fraud  and  Perjuries,  (Act  to  Prevent) 
No.  1,  8. 

Gay  V.  Moseley,  543 

DEFAULT. 
1.  A  judgment  by  default  cannot  be  entered  when 
the  writ  has  not  been  returned. 

Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 390 
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2.  In  a  salt  asrainst  a  mercantile  company.  If  tbe 
names  of  the  partners  be  omitted  in  the  writ  and 
^declaration,  and  the  writ  be  served  on  a  person  not 
named  in  either,  a  judgment  ag-ainst  the  company 
for  that  person^s  failing  to  appear  cannot  be  sus- 
tained. 

Scott  &  Co.  V.  Danlop.  Pollock  &  Co.,  849 

3.  Quaere,  in  such  case,  whether  any  judgment  by 
default  could  be  sustained?  lb. 

DEFENDANT. 

1.  Under  the  act  of  ITW,  (I  Rev.  Code,  c.  66,  s.  40.) 
the  plaintiff  In  replevin,  and  the  defendant  in  all 
•other  actions,  may.  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think  necessary 
for  his  defence,  notwithstanding  such  several  mat- 
ters be  Inconsistent  with  each  other. 

Waller's  Ez'rs  v.  Ellis  and  others,  88 

2.  If  a  defendant  plead  and  demur  to  the  whole 
^declaration,  and  the  demurrer  be  overruled,  judar- 
ment  ought  not  to  be  entered  without  first  trying 
the  issues  joined  on  the  other  pleas.  lb. 

3.  Where  defendants,  holding  lands  by  a  joint 
title  are  decreed  to  surrender  possession,  and  pay 
rents  and  profits,  they  are  not  jointly  and  severally 
but  only  jointly  liable. 

Hite*8  Ex'rs  v.  Paul's  Heirs.  154 

4.  See  Issue.  No.  8. 

Monroe  (Governor)  v.  Redman,  240 

5.  After  the  term  at  which  a  decreets  rendered, 
an  appeal  oucrht  not  to  be  granted  to  a  defendant 
who  has  been  ordered  to  pay  costs,  but  appears 
irom  his  answer  to  have  no  right  to  the  subject  in 
controversy. 

Qamett  v.  Childers,  277 

DEFICIENCY. 

1.  A  piece  of  ground  being  sold  at  public  auction, 
•expressly  according  to  certain  metes  and  bounds, 
<then  and  there  shown  to  the  purchaser  before  he 
became  the  highest  bidder,)  "be  the  same  more  or 
less:"  he  is  not  entitled  to  any  compensation  for  a 
•deficiency,  although  the  previous  advertisement 
described  the  tenement  as  containing  more  than 
the  actual  quantity:  neither  is  the  case  varied  by 
subsequent  articles  of  agreement  under  seal, 
<written  by  the  purchaser  and  signed  by  the  vendor, 
for  the  purpose  of  binding  the  vendor  to  make  a 
title,)  In  which  the  terms  of  the  sale  are  referred  to, 
but  the  quantity  of  ground,  mentioned  in  the  adver- 

tisment.  specified,  omitting  the  words  "more 
*68     or    less."    The  vendor   is  not  precluded  'by 

such  articles  from  proving  the  terms  of  sale 
by  parol  testimony. 

Grantland  v.  Wight.  179 

2.  Whenever  it  appears  that  the  vendor's  own 
title  deed  must  have  disclosed  to  him  the  true  quan- 
tity of  land,  he  is  bound  to  make  compensation  for 
a  deficiency,  though  his  deed  to  the  vendee  express 
a  quantity  "more  or  less." 

Duvals  V.  Ross,  290 

DEMURRER. 
1.  See  Heir  and  Ancestor,  No.  8. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

8.  Under  the  act  of  1792,  (1  Rev.  Code,  c.  66,  s.  40.) 
the  plaintiff  in  replevin,  and  the  defendant  in  all 
other  actions,  may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think  necessary 
for  his  defence:  notwithstanding  such  several  mat- 
ters be  inconsistent  with  each  other.  lb. 

3.  If  a  defendant  plead  and  demur  to  the  whole 
•declaration,  and  the  demurrer  be  overruled,  judg- 
ment ought  not  to  be  entered  without  first  trying 
the  issues  joined  on  the  other  pleas.  lb. 

4.  It  appearing  from  the  demurrer  to  the  evi- 
-dence.  in  ejectment,  that  the  right  of  the  lessor  of 
the  plaintiff  originated  in  a  lease  to  I.  S..  his  heirs 
and  assigns,  for  the  lives  of  his  sons  A.  S.  and  M.  S., 
and  his  grandson  A.  S.,  jun.  renewable  to  the  said 
I.  S.  his  heirs  and  assigns  forever:  and  that  I.  S. 
dying  intestate,  his  heir  at  law  devised  the  land  to 
the  lessor  of  the  plaintiff:  the  defendant  claiming 
under  a  conveyance  from  the  said  A.  S..  jun.  and 
others,  grandchildren  of  the  said  I.  S.;  a  judgment 
for  the  plaintiff  was  affirmed,  though  it  did  not  cer- 
tainly appear,  from  the  demurrer,  whether  the  said 
A.  S.,  M.  S.,  and  A.  S.,  jun.  were  yet  living  or  not 

Hyer  v.  Shobe.  200 

5.  The  weight  of  testimony  to  establish  any  fact 
<though  it  be  a  fact  upon  which  a  question  of  law 
arises)  is  a  question  belonging  exclusively  to  the 
jury,  unless  it  be  withdrawn  from  their  determina- 
tion by  a  demurrer  to  evidence. 

Hardaway  v.  Manson,  ZRO 

6.  If  the  defendant  plead  several  pleas  on  which 
Issues  in  fact  are  joined,  and  moreover  demur  to  a 
replication  by  the  plaintiff,  who  joins  in  demurrer, 
a  jury  ought  not  to  be  sworn  to  try  the  facts,  but 
the  court  should  decide  upon  the  issue  in  law.  in 
the  first  place:  that.  If  the  demurrer  be  adjudged 


InsufBcieut,  an  issue  in  fact  may  be  made  up,  upon 
the  said  replication,  to  be  tried  by  a  jury. 

Green  v.  Dulany,  sig 

7.  The  failing  (In  a  declaration  in  detinue)  to  lay 
a  separate  value,  as  to  each  slave  demanded,  is  an 
error  which  would  be  fatal  on  demurrer,  but  Is 
cured  by  a  verdict  severing  the  values. 

Holladay  and  Wife  v.  Littlepage,  539 

DEPUTY  SHERIFF. 
1.  A  bond  from  the  deputy  to  the  high  sheriff,  con- 
ditioned for  the  faittful  performance  of  his  duty 
during  his  continuance  in  the  office  of  deputy  sher- 
iff, is  binding  upon  him  ana  his  sureties  for  the  sec- 
ond year  as  well  as  the  first,  and  until  the  winding 
up  of  the  business  lawfully  committed  to  him  as 
deputy. 

Royster  and  others  v.  Leake,  aso 

DESCENTS. 
1.  The  true  construction  of  the  7th  section  of  the 
act  "reducing  into  one  the  several  acts  directing 
the  course  of  descents,"  as  to  the  case  of  an  infant 
is,  that  if  there  be  no  mother,  &c.  and  the  estate 
was  derived  from  the  father  or  mother,  the  inher- 
itance shall  not  be  divided  into  moieties,  but  the 
whole  shall  go  to  the  kindred  of  that  parent  from 
whom  the  estate  was  derived.  And  the  law  was 
the  same  as  to  the  distribution  of  unbequeathed 
personal  estates,  belonging  to  Infants  who  died  be- 
tween the  1st  of  October,  1793,  and  the  22d  of  Janu- 
ary, 1802. 

Addison  and  Wife  v.  Core's  Adm'r,  279 

DESCRIPTION. 

1.  A  count  upon  a  writ  of  right  describing  the  land 
demanded  as  a  certain  number  of  acres,  part  of  a 
larger  tract,  and  setting  forth  the  boundaries  of 
such  larger  tract,  is  sufficiently  certain  after  ver- 
dict. 

Lovell  V.  Arnold,  187 

2.  Quaere,  how  far  ought  documents  referred 
to  in  a  bill  of  exceptions,  to  be  described*  to  make 
thenir  properly  part  of  the  record?  ib. 

8.  A  forthcoming  bond  mentioning  the  persons 
against  whom  the  execution  issued,  and  that  "they 
were  desirous  of  keeping  in  their  possession,  until 
the  day  of  sale,  the  property  taken  by  the  sheriff," 
sufficiently  describes  it  as  their  property. 

Bronaughs  v.  Freeman's  Ex'r,  266 

DETINUE. 

1.  In  detinue  for  several  slaves,  if  their  value  be 
jointly  assessed  in  the  verdict,  judgment  ought 
not  to  be  entered  :  but  a  writ  of  Inquiry  to  ascer- 
tain their  respective  values  should  be    awarded. 

Cornwell  v.  Truss,  195 

2.  In  detinue  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of  de- 
frauding creditors,  and  therefore  void,  is  admissi- 
ble upon  the  plea  of  non  detinet  and  Issue. 

Stratton  v.  Minnis,  829 

8.  An  executor  or  administrator  holding  slaves 

in  which   his  testator  or  intestate  had   only   an 

estate  for  life  terminable  upon   his   dying  without 

issue  living  at  the  time  of  his  death,  (which 

569     event  actually  took  place,)  may  be  ♦charged  in 

detinue  personally,  and   not  as  executor  or 

administrator. 

Roy  all  V.  Eppes,  Adm'r  of  Roy  all,  479 

4.  It  seems  that  if  a  declaration  in  detinue  de- 
mand a  negro  woman,  by  name,  and  her  three 
children,  without  mentioning  their  names,  and  a 
case  be  agreed,  submitting  tliat  if  the  law  be  for 
the  plaintiff  upon  ^certain  other  points,  judgment 
may  be  entered  in  his  favour,  "for  the  slaves  In  the 
declaration  mentioned."  the  court  may  insert  the 
names  of  the  negro  children    in    the    judgment. 

Ib. 

5.  In  detinue.  If  a  negro  woman,  by  name,  and 
her  "issue."  (without  naming  them.)  be  demanded 
in  the  declaration,  and  the  jury  find  the  names  of 
the  issue,  the  defect  (If  any)  Is  cured,  and  judg- 
ment should  be  entered  according  to  the  verdict. 

Holladay  and  Wife  v.  Littlepage,  539 

6.  The  falling  to  lay  a  separate  value,  as  to  each 
slave  demanded.  Is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict  severing  the 
values.  Ib. 

7.  It  Is  not  error  that  the  jury  find  general  dam- 
ages for  detaining  several  slaves;  but  the  alterna- 
tive value  of  each  slave  ought  to  be  separately 
found.  Ib. 

DEVASTAVIT. 

1.  An  action  against  the  sureties  in  an  adminis- 
tration bond  cannot  be  sustained  on  the  ground 
that,  after  a  verdict,  judgment,  execution  and  re- 
turn of  "no  effects"  against  the  executor  or  admin- 
istrator as  such,  (the  verdict  being  that  he  had  not 
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fully  admiaistered,  bat  bad  assets  to  satisfy  tbe 
debt.)  tbe  defendant  died.  and.  bis  estate  bayinsr 
been  committed  to  tbe  sberiff,  tbe  county  court 
allowed  tbe  judgment  as  a  lawful  claim  asrainst  bis 
estate,  and  directed  tbe  sberiff  to  pay  it  if  assets 
sbould  be  in  bis  bands,  and  it  appeared  by  tbe 
sberiif 's  retarn  tbat  no  sucb  assets  existed. 

Catlett  and  otbers  ▼.  Carter's  Ex'rs.  24 

2.  It  seems  tbat  tbe  executor  or  administrator 
must  be  convicted  of  a  devastavit  by  a  verdict  in  a 
second  suit,  flndlnsr  tbat  "be  bas  wasted  tbe  assets," 
or  "has  eloigned,  disponed  of.  and  convened  tbe 
same  to  bis  own  use."  before  an  action  can  be  sus- 
tained asrainst  tbe  sureties.  lb. 

But  see  tbe  next  No. 

8.  A  decree  and  execution  thereupon,  affalnst  an 
executor  or  administrator,  for  a  balance  due  on  bis 
administration  account,  sbould  not  be  asrainst  tbe 
ffoods  and  chattels  of  tbe  decedent  in  bis  bands  to 
be  administered,  but  airainst  bis  own  ffoods  and 
chattels. 

Moore's  Ex'x  v.  Ferguson  and  otbers.  421 

Quaere,  if.  on  sucb  decree,  a  fieri  facias  against 
tbe  executor's  own  sroods  and  cbattels  be  returned 
nulla  bona,  is  it  then  necessary  to  bring-  an  action 
suiTffestinff  a  devastavit,  before  an  action  can  be 
maintained  asrainst  tbe  sureties  in  tbe  administra- 
tion bond  y 

DEVISE. 

See  Wills. 

1.  It  seems  that,  under  tbe  act  of  1785,  c.  61,  a  rlffbt 
of  entry  into  land  by  a  person  entitled  as  special 
occupant,  is  devisable  by  him,  thouffb  he  never  was 
in  actual  possession.    See  Entry,  (Riffbt  of,)  and 

Hyer  v.  Sbobe.  200 

2.  By  a  devise  of  a  tract  of  land  in  fee-simple, 
tofiretber  with  all  the  crops  thereon,  wbether 
fathered  or  ffrowing  at  the  time  of  the  testator's 
death,  not  only  tbe  crops  made  tbe  year  tbe  testator 
died,  but  those  of  tbe  preceding  year  remaining  on 
tbe  land,  and  those  brouffbt  tbither  from  other 
plantations  to  be  stored,  will  pass. 

Carnaffy  and  Wife  v.  Martin's  Ex'rs,  284 

3.  A  testator,  in  February,  1779,  devised  to  bis  four 
sons  certain  lands,  "to  tbem  and  their  beirs  for- 
ever," desirinsr  that  "if  any  of  tbem  sbould  die 
without  heirs  of  their  bodies,  then  tbe  parts  of  tbem 
so  dyinir  sbould  be  divided  amonsr  the  survivors 
and  their  heirs."  This  was  a  devise  of  an  estate  in 
tail,  which,  by  tbe  act  of  October,  1779,  was  con- 
verted Into  a  fee-simple. 

Sydnorv.  Sydnors.  283 

4.  A  devise  of  lands  before  tbe  1st  of  January,  1787, 
without  words  of  perpetuity,  will  not  be  enlarged 
to  a  fee-simple  on  tbe  ffround  of  a  ireneral  charge 
arising-  from  a  direction  tbat  all  tbe  testator's  debts 
be  first  paid,  especially  if  other  funds  be  appropri- 
ated for  payment  of  the  debt 

Mooberry  and  otbers  v.  Marye,  468 

5.  Where  a  will  is  systematically  composed,  and 
tbe  meaning  plain,  tbe  court  will  not,  for  tbe  pur- 
pose of  enlarging  the  estate  of  devisees,  or  creating 
limitations  in  their  favour,  transpose  expressions 
occurring  in  other  clauses,  and  obviously  relatinff 
to  other  subjects.  lb. 

6.  In  a  win  dated  in  1788.  and  recorded  in  1784,  the 
following- clause  occurred:  "It  is  my  will  and  devise 
tbat.  in  case  my  son  John  sbould  die  witbout  heir 
of  bis  body  lawfully  begotten,  tbat  then  and.  In  that 
case.  I  give  to  my  wife  Lucy,  and  to  her  beirs  for- 
ever, all  tbe  negroes  which  I  bad  by  her."  This 
was  determined  to  be  a  good  executory  devise  in 
favour  of  Lucy,  not  on  tbe  ground  tbat  the  word 
"then"  was  used,  or  tbe  word  "heir"  in  tbe  singular 
number,  but  because  tbe  bequest  was  of  tbe  negroes 
which  tbe  testator  bad  by  her,  (saying  nothing  of 
their  issue.)  and  this  was  considered  as  evincing 
tbat  he  did  not  intend  a  return  of  them  or  their  pos- 
terity to  bis  wife   at   any  remote  period   of  time. 

Roy  all  V.  Eppes.  Adm'r  of  Royall,  479 

7.  And,  though  Lucy  died  in  the  lifetime  of  John, 
who  was  ber  only  son  and  heir,  her  contingent 
interest  did  not  thereby  accrue  to  bim,  but  to  ber 
administrator,  so  tbat  tbe  latter  became  entitled 

to  recover  the  slaves,  upon  Jobn's  dying  wlth- 
570     out  issue  living  at  tbe  *tlme  of  bis  death. 

Royall  V.  Eppes,  Adm'r  of  Royall,  479 

DISCOVERY. 

1.  To  give  a  court  of  equity  jurisdiction  on  tbe 
ground  of  discovery,  ills  not  sufficient  to  charge 
tbat  certain  facts  are  known  to  tbe  defendants,  and 
ought  to  be  disclosed  by  tbem;  but  it  sbould  be 
averred  tbat  tbe  plaintiff  is  unable  to  prove  sucb 
facts  by  other  testimony. 

Duvals  V.  Ross.  240 

2.  See  Agreement.  No.  7.  8,  a  case  in  whicb  It  was 
determined  that  suit  was  properly  brought  in  chan- 
cery to  discover  wben  tbe  money  due  on  a  bond  wis 
collected. 

Scott's  Ex'r  V.  Osborne's  Ex'r,  418 


DISTRIBUTEES. 


1.  See  Marriage  Contract.  No.  1. 

Clay  V.  Williams  and  otbers,  !» 

2.  All  tbe  residuary  legatees  or  distributees  ougbt 
to  be  parties  to  a  suit  for  division  of  a  residuum. 

Richardson's  Ex'r  v.  Hunt,  Mft 

But  see  tbe  note  to  Legatees.  No.  2. 

DISTRIBUTIONS. 

1.  Tbe  true  construction  of  tbe  7tb  section  of  tbe 
act  "reducing  into  one  tbe  several  acts  directing  tbe 
course  of  descents,"  as  to  tbe  case  of  an  infant,  is. 
tbat  if  there  be  no  mother,  &c.  and  tbe  estate  was- 
derived  from  tbe  father  or  mother,  tbe  inheritance 
sball  not  be  divided  into  moieties,  but  the  wbole 
shall  go  to  tbe  kindred  of  tbat  parent  from  wbom 
tbe  estate  was  derived.  And  tbe  law  was  tbe  same 
as  to  tbe  distribution  of  nnbequeatbed  personal 
estates  belonging  to  infants  who  died  between  the 
istof  October,  1798.  and  tbe  22d  of  January,  1802L 

Addison  and  Wife  v.  Core's  Adm'r.  2?»- 

DOCKET. 

1.  Where  an  appeal  Is  admitted  to  be  docketed 
(for  good  cause  shown)  after  the  time  witbln  wblcb 
tbe  record  ougbt  to  have  been  sent  up.  and  tbe 
appellant  has  been  guilty  of  no  neglect,  tbe  court 
will  direct  it  not  to  lose  its  place  on  tbe  docket 

Johnson  v.  Johnson's  Adm'r,  8M- 

DOWER. 

1.  Wben  a  widow  marries  again,  tbe  slaves  wblcb 
she  beld  for  tbe  term  of  ber  life,  as  part  of  the 
estate  of  ber  first  husband,  belong  to  ber  second 
husband,  and  bis  representatives  until  her  deatb. 

M'Cargo.  Ex'r  of  Callicott.  v.  Calllcott,  601 

2.  In  such  case,  if  tbe  dower  Interest  of  tbe  mort- 
gagor's  wife  bas  been  relinquisbed  to  the  complain- 
ant, but  not  to  tbe  mortgagee,  tbe  court,  in 
directing  tbe  sale,  ougbt  to  guard  tbe  complainant's 
right  to  such  dower  interest 

Davison  V.  Waite.  SST 

DUTIES. 
1.  Construction  of  tbe  act  of  congress  "laying' 
duties  on  stamped  vellum,  parcbment  and  paper.'* 
witb  respect  to  charter-parties.  Under  tbat  act  a 
writing  altering  or  explaining  a  cbarter-party  was- 
not  to  be  considered  as  itself  a  cbarter-party.  and 
tberefore  subject  to  tbe  duty. 

Ashley  V.  Comwell,  2BR 

EJECJTMENT. 

1.  It  appearing  from  a  demurrer  to  tbe  evidence, 
in  ejectment,  tbat  the  right  of  tbe  lessor  of  tbe 
plaintiff  originated  in  a  lease  to  I.  S.,  bis  beirs  and 
assigns,  for  tbe  lives  of  bis  sons  A.  S.  and  M.  S.;  and 
bis  grandson  A.  S..  jnn.,  renewable  to  tbe  said  I.  S.. 
bis  heirs  and  assigns  forever;  and  tbat  I.  S.  dying- 
intestate,  bis  heirs  at  law  devised  tbe  land  to  tbe 
lessor  of  tbe  plaintiff:  tbe  defendant  claiming- 
under  a  conveyance  from  tbe  said  A.  S.,  jun.  and 
otbers.  grandchildren  of  the  said  I.  S. :  a  judgment 
for  tbe  plaintiff  was  affirmed,  tbougb  it  did  not  cer- 
tainly appear,  from  tbe  demurrer,  wbether  tbe 
said  A.  S.,  M.  S.  and  A.  S.,  jnn.,  were  yet  living  or 
not 

Hyer  v.  Sbobe,  200 

2.  Where  tbe  lessor  of  tbe  plaintiff  in  ejectment 
dies  pending  tbe  suit  judgment  is  to  be  rendered 
as  if  be  were  still  living;  and  possession  is  to  be 
given  under  control  of  tbe  court 

Mooberry  and  others  v.  Marye.  45S 

8.  A  case  agreed,  in  ejectment  finding  tbe  lease. 
entry  and  ouster  in  the  declaration  mentioned, 
sufficiently  admits  that  all  tbe  defendants  wbo 
agreed  tbe  case  are  in  possession  of  tbe  land  in  con- 
troversy: unless  there  be  an  express  finding  to  tbe 
contrary.  lb. 

ENQUIRY.   (WRIT  OP.) 

1.  In  detinue,  for  several  slaves,  if  tbeir  value  be 
jointly  a.ssessed  in  tbe  verdict,  judgment  ougbt  not 
to  be  entered:  but  a  writ  of  enquiry,  to  ascertain 
their  respective  values,  should  be  awarded. 

Cornwell  v.  Truss,  195 

ENTRY,  (RIGHT  OF.) 

1.  It  seems,  tbat  under  tbe  act  of  1785,  c.  61,  a  rlgbt 

of  entry  into  land,  by  a  person   entitled   as  special 

occupant  is  devisable  by  him.  tbougb  be  never 

571     was  in  actual  possession.  *and  anotber  person 

beld  the  land,   witb  an  adverse   claim,  at  tbe 

time  of  tbe  devise. 

Hyer  v.  Sbobe,  900 

EQUITY. 
1.  A  court  of  equity  will  not  relieve,  against  a 
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JudfiTxnent,  on  the  srround  of  error  In  law  only:  it 
must  appear  that  justice  requires  its  interposition, 
and  that  the  party  was  prevented  from  obtaining  it 
by  the  lesral  forms  of  pleading,  or  by  some  fraud, 
accident  or  mistake. 

Klncaid  V.  Cuningham.  1 

2.  A  party  havlnsr  a  good  ground  of  defence  at 

law,  bat  falling  to  make  it.  without  a  competent 

excuse,  cannot  obtain  relief  in  equity  on  the  same 

ground. 

The  Auditor  v.  Nicholas,  SI 

S.  See  Award.  No.  2,  and  note  annexed;  and 

Flournoy's  Ex'rs  v.  Halcomb.,  84 

4.  If  an  executrix,  (without  being  subject  to  any 
compulsion,  or  undue  Influence.)  for  the  fraudulent 
purpose  of  protecting  the  estate  of  her  testator 
irom  the  demands  of  creditors,  give  her  own  bond, 
as  executrix,  for  a  fictitious  debt,  and  confess  a 
judgment,  she  is  not  entitled  to  relief  in  equity: 
neither  will  the  court  give  its  aid  to  the  obligee, 
but  will  leave  him  to  his  remedy  at  law.  Yet  if  he 
be  entitled  (independently  of  the  transaction  in 
•question)  to  an  account  of  assets,  the  court  will  de- 
cree such  account,  and  allow  him  what  may  be 
justly  due,  not  exceeding  the  amount  of  the  judg- 
ment; the  rule  in  such  case  being,  that  he  is  bound 
by  his  own  fraud  so  far  as  it  operates  against  him. 

Clay  V.  Williams  and  others.  105 

5.  A  court  of  equity  will  not  assist  in  carrying 
Into  effect  compositions  of  claims  by  executor  or 
other  fiduciaries,  unless  the  party  praying  it  will 
first  unfold  and  disclose  all  the  circumstances  of 
the  case,  that  the  court  may  see  there  has  been  no 
fraud,  and  that  every  thing  was  fair.  lb. 

&  See  Answer  in  Chancery.  No.  1. 
Heffner  v.  Miller  and  others.  48 

7.  Property  claimed  by  a  son-in-law,  under  a  mar- 
riage contract  with  a  decedent  in  his  lifetime,  and 
recovered  by  a  decree  against  the  administratrix 
and  distributees.  Is  not  in  any  manner  responsible 
to  the  creditors  of  such  decedent,  unless  it  appear 
that  such  decree  was  obtained  by  fraud  and  collu- 
sion between  the  parties. 

Clay  V.  Williams  and  others,  188 

8.  If  a  defendant,  called  upon  to  account  for  sales 
-of  certain  public  securities,  deny  that  he  ever  re- 
ceived them,  yet  aver  that  the  proceeds  were  ac- 
counted for  lo  the  plaintiff,  "as  would  appear  by  the 
accounts  and  receipts  annexed  to  his  answer,"  he 
ought  to  produce  such  accounts  and  receipts,  or 
answer  to  interrogatories  respecting  them,  if  re- 
quired so  to  do.  lb. 

9.  A  legatee  is  not  entitled  to  a  decree,  but  upon 
the  terms  of  giving  bond  and  security  (if  demanded 
by  the  executor)  to  refund,  in  case  it  be  needful 
for  the  payment  of  debts. 

Clay  V.  Williams  and  others,  180 

](K  It  is  error  to  enter  a  decree  against  infant 
defendants,  without  assigning  them  a  guardian  ad 
litem ;  and  though  the  infancy  did  not  appear  in 
the  original  proceedings,  yet.  if  it  be  alleged  in  a 
petition  for  a  rehearing,  (the  decree  being  interloc- 
-Qtory.)  a  guardian  ad  litem  ought  to  be  appointed. 

Robert's  Widow  and  Heirs  v.  Stanton,  129 

11.  It  is  not  error  in  a  court  of  equity  to  direct 
commissioners,  instead  of  a  jury,  to  state  and 
report  an  account  of  the  profits  of  land.  lb. 

12.  As  far  as  circumstances  will  permit,  a  court  of 
-equity  will  supply  any  defect  in  the  execution  of  a 
power  given,  by  a  will,  to  executors,  or  trustees,  to 
sell  lands  for  payment  of  debts  or  legacies.  A  con- 
veyance, therefore,  by  one  executor  or  trustee  only, 
<instead  of  three,)  but  In  all  other  respects  con  form- 
able  to  the  intention  of  the  testator  in  creating  the 
trust,  will  be  supported  In  favour  of  a  purchaser  for 
a  valuable  consideration;  and  this,  notwithstand- 
ing it  be  provided,  by  the  will.  that,  if  one  or  more 
of  the  executors,  or  trustees,  should  die  before  the 
object  of  the  trust  was  accomplished,  others  should 
be  appointed  by  the  survivors,  jointly  with  them  to 
finish  the  execution  of  the  trust.  lb. 

13.  A  patent,  though  not  registered,  Is  good  in 
equity  against  a  purchaser  having  notice:  And 
auaere,  is  it  not  also  good  in  law?  lb. 

14.  See  Patent  for  Land.  No.  2.  lb. 
lb.  The  remedy  of  persons  aggrieved  by  decisions 

of  the  land  commissioners  was  by  caveat  in  the 
general  court  to  prevent  the  patents  from  emanat- 
ing: and  if  a  party  had  such  an  equity  as  would,  on 
a  caveat,  have  entitled  him  to  a  preference,  it  was 
no  ground  for  a  bill  in  equity  to  set  aside  the  patent, 
unless  he  was  prevented  by  fraud  or  accident  from 
prosecuting  a  caveat 

Ross  V.  Keewood.  Hoof  acre  and  Smith,  141 

16.  All  the  residuary  legatees  or  distributees 
ought  to  be  parties  to  a  suit  for  division  of  a  resid- 
uum. 

Richardson's  Ex'rv.  Bunt  148 

But  see  note  to  Legatees.  No.  2. 

17.  A  decree  by  a  court  of  competent  jurisdiction. 
4lismi8sing  a  bill  upon  the  ground  that  the  deed 


under  which  the  complainant  claimed  was  fraudu- 
lent, is  a  complete  bar  to  another  original  bill  to 
try  the  validity  of  the  same  deed:  the  proper 
remedy,  if  such  decree  be  erroneous,  being  by 
appeal,  writ  of  error,  supersedeas,  or  bill  of  review, 
and  not  by  original  bill. 

Holliday  and  Wife  v.  Coleman  and  Wife.  182 

18.  The  power  of  a  court  of  equity  to  rule  a  ten- 
ant for  life,  of  slaves,  or  other  personal  property, 
to  give  security  that  the  property  shall  be  forth- 
coming at  his  or  her  death,  is  to  be  exercised,  not 
as  a  matter  of  course,  but  of  sound  discretion,  ac- 
cording to  circumstances.  lb. 
672        ♦19.  See  Vendor  and  Vendee.  No.  2. 

Qrantland  v.  Wight,  170 

20.  A  debtor  holding  an  equitable  title  to  land 
may  convey  it  by  deed  of  trust  to  secure  a  creditor, 
and  a  court  of  equity,  on  a  bill  exhibited  by  the 
cestuy  que  trust,  will  compel  another  creditor  (who 
with  notice  of  such  deed,  (though  not  recorded.) 
has  obtained  a  conveyance  of  the  legal  title,  by 
means  of  an  order  from  the  debtor)  to  convey  such 
legal  title  to  the  trustee  for  the  purpose  of  apply- 
ing it  to  the  object  of  the  trust 

Lambert  v.  Nanny.  106 

21.  In  such  case  the  notice  is  binding  if  received 
at  any  time  before  the  conveyance.  lb. 

22.  A  debtor  holding  an  equitable  title  to  land, 
having  conveyed  It  by  deed  of  trust  to  secure  a 
creditor,  and  having  afterwards  caused  a  convey- 
ance of  the  legal  title  to  be  made  to  another  cred- 
itor, who  had  notice  of  the  prior  deed,  need  not  be  a 
party  to  a  bill  in  equity  exhibited  by  the  cestuy  que 
trust  to  compel  a  conveyance  of  the  legal  title, 
and  performance  of  the  trust  lb. 

28.  Where  a  cause  has  been  once  fully  heard  and 
decided  in  a  court  of  common  law.  having  compe- 
tent jurisdiction  of  the  case,  a  court  of  equity 
ought  not  to  interfere,  unless  fraud  or  surprise  be 
suggested  and  proved,  or  some  material  adventi- 
tious circumstance  had  arisen,  which  could  not 
have  been  foreseen  or  guarded  against 

Fen  wick  v.  M'Murdo  and  Fisher,  244 

14.  After  the  term  at  which  a  decree  is  rendered, 
an  appeal  ought  not  to  be  granted  to  a  defendant 
who  has  been  ordered  to  pay  costs,  but  appear 
from  his  answer  to  have  no  right  to  the  subject  in 
controversy. 

Garnett  v.  Childers,  277 

86.  See  Account,  No.  6,  7,  8. 

White's  Ex'rs  v.  Johnson  and  others,  885 

26.  Where  an  injunction  is  perpetuated  in  part, 
the  plaintiff  in  equity  ought  in  general,  not  to  be 
decreed  to  pay  costs. 

Ross  V.  Gordon.  288 

87.  In  such  case  the  error  of  awarding  costs 
against  the  plaintiff  is  sufficient  upon  his  appeal,  to 
reverse  the  decree,  though  right  in  every  other 
respect  lb. 

28.  To  give  a  court  of  equity  jurisdiction  on  the 
ground  of  discovery,  it  Is  not  sufficient  to  charge 
that  certain  facts  are  known  to  the  defendants, 
and  ought  to  be  disclosed  by  them:  but  It  should  be 
averred  that  the  plaintiff  is  unable  to  prove  such 
facts  by  other  testimony. 

Duvals  V.  Ross.  200 

20.  A  contract  of  sale  is  not  considered  in  equity 
as  binding  on  the  parties  by  the  execution  of  a  bond 
for  the  purchase-money,  if  it  appears  that  the  seller 
failed  to  perform  what  was  to  be  done  on  his  part 
in  order  to  consummate  the  contract. 

Page's  Ex'r  v.  Winston's  Adm'r,  298 

80.  G.  having  agreed  to  sell  W.  certain  escape- 
warrants,  upon  W.'s  elving  bond  and  good  security 
for  the  purchase-money;  W.  executes  a  bond,  with 
a  blank  for  the  name  of  the  surety,  to  be  filled  up  at 
a  certain  time  and  place,  when  and  where  the 
escape- warrants  are  to  be  assigned  and  delivered 
by  6..  if  W.  fall  to  give  the  surety,  a  court  of  equity 
will  not  permit  G.  to  take  advantage  of  the  bond 
without  proof  of  his  assigning  and  delivering,  or 
tendering,  the  escape- warrants  within  a  reasonable 
time,  and  before  commencing  suit  upon  it;  as  to 
which  the  onus  probandl.  in  equity,  lies  on  him. 

Page's  Ex'r  v.  Winston's  Adm'r,  308 

81.  If  a  bill  of  injunction,  to  stay  proceedings  on 
a  Judgment  charge  the  plaintiff  at  law  with  having 
failed  to  do  an  act  on  which  the  equity  of  his  claim 
depends,  and.  in  his  answer,  he  take  no  notice  of 
that  allegation,  the  court,  on  the  hearing,  will  con- 
sider this  an  admission  that  he  has  not  done  the 
act  in  question,  and  will  decree  against  him  finally, 
without  any  exception  to  the  answer,  or  any  inter- 
locutory order,  taking  the  bill  for  confessed  in 
part  lb. 

32.  It  seems  that  voluntary  purchasers  of  lands 
subject  to  the  lien  of  a  judgment  are  personally 
responsible.  In  equity,  to  the  creditor  (the  goods 
and  chattels  of  the  debtor  being  exhausted)  for 
half  the  profits  (or  so  much  of  half  as  may  be  suffi- 
cient to  satisfy  the  judgment)  jointly,  and  not  pro 
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rata:  notwithstandinff  tbey  bold  tracts  of  unequal 
values,  and  by  distinct  conveyances. 

Winston  V.  Johnson's  Ex'rs.  805 

33.  Want  of  notice  of  the  time  aud  place  of  a  com- 
missioner's takinff  an  account,  or  the  court's  acting 
upon  the  report  too  soon,  are  not  sufficient  reasons 
for  a  bill  of  review;  such  objections  not  having 
been  taken  (as  they  ousrht  to  have  been)  before  the 
rendition  of  the  decree.  lb. 

34.  New  matter  is  no  irround  for  a  bill  of  review 
unless  it  was  discovered  since  the  decree  was  pro- 
nounced. Id. 

85.  If,  before  the  time  limited  by  law  for  record- 
ing a  deed  has  expired,  a  bill  be  filed  to  Impugn  It 
as  fraudulent,  the  court  cannot  afterwards  declare 
it  void,  as  airalnst  the  complainant,  on  the  ground 
of  its  not  having  been  duly  recorded. 

Gibson  V.  Randolph,  810 

3A.  In  the  case  of  legal  rights,  the  principle  caveat 
emptor  properly  applies:  but  equitable  rights  may 
be  lost  by  a  sale  to  a  bona  fide  purchaser  without 
notice. 

Taylor  v.  Stone,  814 

37.  Though  specific  legatees  jointly  sue.  the  decree 
ought  to  be  several,  conformably  to  their  respective 
rights. 

Quarles's  Ez'r  v.  Quarles  and  others.  821 

38.  If.  after  the  qualification  of  an  executor,  he 
die  without  closing  his  administration,  and  the  lega- 
tees (without  the  intervention  of  an  administrator 
de  bonis  non)  take  possession  of  the  assets,  a  court 
of  equity,  on  a  bill  for  discovery,  will  consider  such 
of  them  as  are  solvent  responsible  to  creditors  for 
the  whole  amount,  and  will  not  give  them  credit  for 
the  proportions  of  such  as  prove  to  be  insolvent: 
yet.  in  decreeing  against  the  solvent  legatees,  the 
court  will  not  charge  them  jointly,  but  pro  rata. 

Hopkirk  v.  Dennis  and  others,  828 

673        •89.  See  Lands.  No.  27,  88. 

Edgar  v.  Donnally  and  Jones.  887 

40.  If  the  plaintiff  in  equity  call  upon  the  defend- 
ant, as  assignee  of  a  bond,  to  say  whether  he  had 
notice  of  the  consideration  thereof  when  he  re- 
ceived the  money  due  thereon,  and  in  his  answer 
he  say  that  he  had  no  such  notice  when  he  took  the 
assignment ;  the  answer  is  not  to  be  considered  as 
admitting  notice  at  the  time  of  receiving  the 
money.  lb. 

41.  In  a  suit  in  equity  for  arrears  of  an  annuity, 
the  decree  should  be.  not  only  for  the  sum  due, 
with  interest  from  the  days  when  respectively 
payable,  but  reserving  liberty  to  apply  to  the  court, 
from  time  to  time,  to  extend  its  decree,  so  as  to 
embrace  the  payments  thereafter  falling  due. 

Marshall  v.  Thompson.  412 

42.  Where  the  testimony  to  an  important  fact  is 
such  as  to  leave  it  doubtful,  the  court  of  equity 
ought  to  direct  an  issue  to  ascertain  IL  lb. 

43.  In  debt  upon  a  bill  penal,  if.  through  a  mistake 
of  the  clerk,  the  writ  be  issued  for  dollars,  when  it 
should  be  pounds  :  and  (the  plaintiff's  declaration 
being  filed,  conformably  with  the  bill  penal)  judg- 
ment by  default  be  entered  against  the  defendant 
and  his  ^appearance  bail,  for  so  many  pounds  :  the 
bail,  being  informed  of  the  mistake  before  he  signed 
the  bail-bond,  and  having  made  no.  defence  at  law. 
is  not  entitled  to  relief  in  equity. 

Carter  v.  CockriU  and  Rogers.  448 

44.  See  Usury,  No.  1.  2. 

Marks  v.  Morris.  407 

45.  See  Agreement.  No.  7,  8.  a  case  in  which  it  was 
determined  that  suit  was  properly  brought  in  chan- 
cery, to  discover  whether,  and  at  what  time,  the 
money  due  on  a  bond  was  collected. 

Scott's  Ex'r  V.  Osborne's  Ex'r.  413 

48.  See  Executors  and  Administrators,  Na  28. 
Moore's  Ex'x  v.  Ferguson  and  others.  421 

47.  The  judges  of  the  court  of  appeals,  or  any  one 
of  them  out  of  court,  have  power  to  award  injunc- 
tions, which  have  been  refused  by  the  judge  of  any 
superior  court  of  chancery  :  but  this  power  is  not 
possessed  by  the  court  of  appeals. 

Mayo  V.  Haines  and  Coutts.  423 

48.  When  a  decree,  by  which  an  injunction  is 
made  perpetual  in  part,  is  considered  erroneous, 
(to  the  Injury  of  the  appellee.)  In  not  having  made 
it  perpetual  In  toto,  the  court  of  appeals  will  affirm 
so  much  as  allows  hlro  his  costs  in  the  court  of 
chancery  ;  and.  reversing  the  residue,  and  making 
such  decree  as  that  court  should  have  made,  will 
also  allow  him  his  costs  in  this  court. 

Defarges  v.  Lipscomb.  451 

49.  If  the  vendor  of  land  assure  the  vendee 
(though  not  in  writing)  that  a  piece  of  grourd, 
adjoining  thereto,  is  always  to  be  kept  open  as  an 
alley  ;  by  which  assurance  the  vendee  is  Induced 
to  purchase,  or  to  give  a  higher  price  for  the  prop- 
erty :  a  court  of  equity  will  perpetually  enjoin  the 
vendor  from  shutting  up  such  alley. 

Trueheart  v.  Price.  468 

60.  Quaere,  In  such  case,  whether  the  vendee,  who 


has  afterwards  conveyed  the  premises  with  their 
appurtenances,  but  without  warranty,  to  a  third 
person,  be  a  competent  witness  to  prove  that  sucb 
verbal  assurance  was  given  to  himself  by  the 
original  vendor  ?  lb. 

51.  On  a  motion  to  recommit  a  report  of  a  com- 
missioner in  chancery,  if  the  previous  neglect  or 
contumacy  of  the  party  render  it  proper  to  over- 
rule his  motion,  so  far  as  it  goes  to  open  the  ac- 
counts anew,  he  may.  nevertheless,  be  permitted  to 
show  himself  entitled  to  credite  not  considered  by 
the  commissioner,  if  it  appear  probable,  from  tbe 
evidence  in  support  of  the  motion,  that  he  is  enti- 
tled to  such  credits 

Snickers  v.  Dorsey.  606- 

62.  In  general,  since  the  1st  of  May,  1804.  when 
interest  is  allowed  in  equity,  it  should  not  stop  at 
the  time  when  the  balance  of  accounts  is  struck, 
nor  at  the  date  of  the  decree,  but  should  run  to- 
the  payment  of  such  balance.  lb. 

58.  See  Decree.  No.  19.  20. 
Mackey.  Ex'r  of  Fuqua.  v.  Bell.  68^ 

54.  If  a  purchaser  of  land,  subject  to  encum- 
brance by  mortgage,  apply  to  equity  for  relief 
against  a  judgment  in  ejectment,  the  decree  ought 
not  to  be  "that  the  injunction  be  dissolved,  unless 
the  complainant  pay  the  sum  due  to  the  mort- 
gagee : "  but  that  the  mortgaged  premises  be 
sold,  unless,  &c. ;  and  that,  out  of  the  proceeds  of 
the  sale,  the  sum  due  be  paid  to  the  mortgagee, 
and  the  surplus,  if  any,  to  the  complainant. 

Davison  v.  Walte,  527 

55.  In  such  case,  if  the  dower  interest  of  tlie 
mortgagor's  wife  has  been  relinquished  to  the 
complainant,  but  not  the  mortgagee,  the  court.  Id 
directing  the  sale,  ought  to  guard  the  complainant'^ 
right  to  such  dower  interest.  Xb. 

ERROR. 

I.  A  court  of  equity  will  not  relieve  against  a 
judgment  on  the  ground  of  error  in  law  only  :  It 
mustappear  that  justice  requires  its  interposition, 
and  that  the  party  was  prevented  from  obtaining  It 
by  the  legal  forms  of  pleading,  or  by  some  frauds 
accident,  or  mistake. 

Kincaid  v.  Cunlngham,  i 

3.  See  Action.  No.  2. 

Kirtley  v.  Deck  and  others,  lO 

8.  If,  in  a  decree  of  a  superior  court  of  chancery, 
reversing  that  of  a  county  court,  there  be  no  error 
but  an  omission  to  direct  the  bill  to  be  dismissed, 
the  court  of  appeals  will  affirm  the  decree,  and  add 
the  proper  direction. 

Heffner  v.  Miller  and  others.  4S 

4.  See  Sale,  No.  4. 

Grantland  v.  Wight.  17» 

h.  In  debt  upon  an  assigned  bond,  the  declaration 

ought  to  charge  a  failure  to  pay  the  money    to- 

the  obligee,  and  to  each    of   the   assignees. 

574     *a8  well  as  to  the  plaintiff :  and  if    it    only 

charge  a  failure  to  pay  to  the  plaintiff,  it  is  too> 

defective  to  maintain  the  action,  and  the  defect  is. 

not  cured  by  verdict. 

Braxton's  Adm'x  v.  Lipscomb.  282 

6.  See  Exceptions,  No.  1. 

White's  Ex'rs  v.  Johnson  and  others,  285 

7.  A  failure  to  set  forth  in  a  commissioner's, 
report,  that  notice  was  given  to  the  parties,  is  not 
an  error  sufficient  to  reverse  a  decree,  if  no  excep- 
tion to  the  report  appear  in  the  record.  lb. 

8.  In  what  case  the  error  of  awarding  costs 
against  the  plaintiff  is  sufficient,  upon  his  appeal,  to- 
reverse  the  decree,  though  right  in  every  other 
respect.    See 

Ross  V.  Gordon.  28» 

9.  It  is  error  sufficient  to  reverse  an  office  jadff- 
ment  that  the  common  order  was  entered  before 
the  plaintiff  filed  his  declaration. 

Waugh  v.  Carter,  8tt 

10.  See  Alexandria.  No.  3. 

Winchester  and  others  v.  The  Bank  of  Al- 
exandria, 8S^ 

II.  See  Appeal.  No.  18. 

Shanks  and  M'Rae  v.  Fenwick.  47S 

12.  See  Declaration,  No.  16. 

Green  v.  Dulany.  51» 

18.  See  Declaration,  No.  17. 

Hill  V.  Harvey,  JUb- 

ESCAPE. 

1.  A  judgment  cannot  be  entered  against  the 
defendant  and  sheriff,  upon  his  return  that  the 
writ  was  executed,  and  the  defendant  escaped  : 
the  proper  remedy  against  the  sheriff,  for  an  es- 
cape, being  by  a  separate  suit 

Waugh  v.  Carter.  88ft 

EVIDENCE. 

1.  The  widow  of  one  of  tUe  joint  obligors  is  a  com> 
petent  witness,  in  support  of  the  plea  of  infancy^ 
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Id  a  suit  affainst  the  other,  or  his  representatlres 
and  this,  notwithstaadinir  her  husband  died  intes- 
tate ;  her  interest,  in  such  case,  being  remote  and 
uncertain,  and  either  equal  between  the  parties, 
or  against  the  party  in  whose  favour  her  testimony 
operates. 

Braxton's  Adm'x  v.  HiUyard,  49 

2.  What  is  sufficient  evidence  to  authenticate,  in 

the  courts  of  this  country,  the  sentence  or  act  of  a 

foreign  tribunal  or  government,  after  a  destruction 

of  such  government  by  revolution   or   conquest 

Hadfleld  v.  Jameson,  ^8 

8.  See  Executors  and  Administrators,  No.  1,  2. 

Catlett  and  others  v.  Carter's  Ex'rs,  9i 

4.  The  testimony  of  one  witness  is  not  sufficient  to 
outweigh  an  answer  denying  the  allegations  of  a 
bill. 

Heff  ner  v.  Miller  and  others,  48 

5.  Quaere,  how  far  is  the  sentence  of  a  foreign 
court  of  admiralty,  or  other  foreign  tribunal,  to  be 
regarded  as  evidence  by  the  courts  of  Virginia  ? 

Hadfleld  v.  Jameson,  68 

6.  Quaere,  whether  the  evidence  of  a  person  em- 
ployed, by  both  parties,  as  an  attorney,  or  scriv- 
ener, to  write  a  bond  for  a  fraudulent  purpose,  be 
admissible  to  prove  the  fraud  ? 

Clay  V.  Williams  and  others,  106 

7.  A  deed  of  above  thirty  years'  standing  requires 
no  farther  proof  of  its  execution  than  the  bare 
production,  where  the  possession  has  gone  accord- 
ing to  its  provisions,  and  there  is  no  apparent 
erasure  or  alteration. 

Roberts's  Widow  and  Heirs  v.  SUnton,  189 

8.  Information  of  the  existence  of  an  unregis- 
tered patent,  by  neighbourhood  report,  and  from 
a  person  declaring  he  had  seen  It,  together  with 
knowledge  of  possession  and  cultivation  by  tenants 
of  the  patentee,  is  sufficient  notice  to  bar  the  laying 
a  warrant  upon  the  land  as  waste  and  unappro- 
priated, lb. 

9.  A  person  acknowledging  that  he  considers 
himself  Interested  In  the  event  of  a  suit  is  not 
a  competent  witness,  though  In  fact  not  Interested. 

Richardson's  Ex'r  v.  Hunt,  148 

10.  In  tracing  a  title  to  land  in  controversy,  a 
decree  in  a  suit  between  other  parties  is  not  evi- 
dence, against  a  person  claiming  under  neither 
of  them,  that  one  of  those  parties  was.  In  fact,  as 
therein  described,  eldest  son  and  heir  of  a  former 
proprietor.  It  being  Incumbent  upon  the  party  wish- 
ing to  avail  himself  of  such  fact,  to  prove  It  by  evi- 
dence aliunde,  but  such  decree  may  be  received 
(as  a  link  in  the  chain  of  evidence)  to  prove  the 
fact  that  it  was  rendered. 

Liovell  V.  Arnold,  187 

11.  What  evidence  of  circumstances  prior  and 
subsequent  to  the  date  of  a  deed  of  gift,  is  sufficient 
to  set  it  aside  on  the  ground  of  mistake  on  the  part 
of  the  donor,  and  fraud  on  the  part  of  the  writer. 

Jones  V.  Robertson,  187 

12.  Proof  of  subsequent  declarations  and  acts  of 
the  donor  (though  not  admissible  taken  singly) 
may  be  received,  under  total  absence  of  testimony 
applying  to  the  time  of  the  contract,  and  In  con- 
nexion with  corroborating  circumstances,  to  show 
that  the  writing  was  misunderstood,  or  misrepre- 
sented, at  the  time  of  signature.  lb. 

18.  In  an  action  of  general  indebitatus  assump- 
sit, for  services  rendered  as  an  overseer,  or  of 
quantum  meruit  for  like  services,  the  plaintiff  can- 
not give  in  evidence  proof  that  the  defendant  had 
employed  him  as  an  overseer,  and  was  to  pay  him  a 
certain  qua  ntlty  of  tobacco.  In  such  case,  he  should 
declare  upon  the  special  agreement. 

Brooks  V.  Scotrs  Ex'r.  844 

14.  It  appearing  from  the  demurrer  to  the  evi- 
dence, in  ejectment,  that  the  righc  of  the  lessor  of 
the  plaintiff  originated  in  a  lease  to  I.  S.,  his  heirs 
and  assigns,  for  the  lives  of  his  sons  A.  S.  and  M.  S.. 
and  his  grandson  A.  S.,  jun.  renewable  to  the  said 
I.  S..  his  heirs  and  assigns  forever  ;  and  that  I.  S. 
dying  intestate,  his  heir  at  law  devised  the  land  to 
the  lessor  of  the  plaintiff :  the  defendant  claiming 
under  a  conveyance  from  the  said  A.  S..  Jun. 
676  and  others,  grandchildren  *of  the  said  I.  S.: 
a  Judgment  for  the  plaintiff  was  affirmed, 
though  it  did  not  certainly  appear,  from  the  de- 
murrer, whether  the  said  A.  S.,  M.  S.,  aud  A.  S. 
Jun.  were  yet  living  or  not. 

Hyer  v.  Shobe.  200 

16.  Quaere,  whether  parol  testimony  of  a  declara- 
tion by  a  testator  of  his  Intention  in  making  a  deed, 
ought  to  be  regarded  by  a  court  of  probate  as  evi- 
dence to  rebut  an  Implied  revocation  of  a  will  by 
such  deed? 

Hughes  v.  Hughes's  Ex'r,  209 

16.  See  Summary  Proceedings.  No.  8. 

Mayor.  &c.  of  Alexandria  v.  Hunter.  228 

17.  The  weight  of  testimony  to  establish  any  fact 
(though  it  be  a  fact  upon  which  a  question  of  law 
arises)  is  a  question  belonging  exclusively  to  the 


Jury,  unless  It  be  withdrawn  from  their  determina- 
tion by  a  demurrer  to  evidence. 

Hardaway  v.  Manson,  230 

18.  Money  levied  by  the  sheriff  upon  a  Judgment, 
which  is  afterwards  reversed,  cannot  be  recovered 
back,  by  general  indebitatus  assumpsit  for  money 
had  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied  to 
his  use. 

Isom  V.  Johns.  27S 

19.  See  Executors  and  Administrators.  No.  16. 
White's  Ex'rs  v.  Johnson  and  others,  285 

20.  A  mutual  understanding  and  agreement  be- 
tween a  debtor  and  creditor,  that  suit  shall  not  be 
brought  upon  an  account  until  the  debtor  shall 
have  gone  to  Europe  and  returned.  Is  a  good  bar  to 
the  act  of  limitations  during  his  absence  from  this 
country,  and  may  be  given  In  evidence  to  prevent 
the  court's  expunging  from  such  account  Items 
appearing  to  have  been  due  five  years  before  his 
death. 

Holladay.  Ex'r  of  Llttlepage  v.  Llttlepage,      816 

21.  Proof  of  a  parol  acknowledgment  by  a  third 
person,  that  he  received  a  sum  of  money  from  the 
plaintiff  for  the  defendant's  use.  may  with  pro- 
priety be  left  to  the  Jury,  as  a  link  in  the  chain  of 
circumstances:  such  acknowledgments  having  been 
made  at  or  about  a  time  when  the  defendant,  or 
some  person  for  him,  must  have  paid  the  money  in 
question:  and  by  a  person  competent  to  charge 
himself  by  an  ordinary  receipt  But  the  death  of 
such  person  Is  not  sufficient  ground  for  admitting 
the  evidence.  lb. 

22.  In  detinue  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of  defraud- 
ing creditors,  and  therefore  void,  is  admissible  upon 
the  plea  of  non  detlnet  and  issue. 

Stratton  v.  Mlnnls,  829 

28.  A  deed  of  lease  from  one  of  two  copartners, 
sealed  with  his  seal,  and  In  terms,  binding  himself 
only,  is  not  admissible  evidence  in  support  of  an 
avowry  laying  a  demise  by  the  copartners:  not- 
withstanding the  deed  be  expressed  as  "for  him- 
self and  his  partner."  and  It  be  proved  that  the 
other  partner  knew  of  the  demise,  and  was  satlsfled 
with  It 

Tuttle  V.  Eskridge,  880 

24.  The  point  in  Vance  v.  Walker  (8  H.  &  M.  288) 
again  solemnly  determined. 

Walker's  Ex'r  v.  Alcklln,  867 

26.  In  a  suit  for  freedom,  a  finding  by  the  Jury, 
from  Inspection,  that  the  plaintiff  is  a  white  person, 
is  conclusive  in  his  favour,  unless  it  be  proved,  on 
the  other  side,  that  he  descended  in  the  maternal 
line  from  a  slave. 

Hook  V.  Nanny  Pagee  and  others,  879 

20.  Where  the  testimony  to  an  Important  fact  is 
such  as  to  leave  it  doubtful,  the  court  of  equity 
ought  to  direct  an  Issue  to  ascertain  it 

Marshall  v.  Thompson,  412 

27.  A  husband's  declarations  that  a  child  born  in 
wedlock  is  not  his,  are  not  sufficient  evidence  to  prove 
it  illegitimate,  notwithstanding  it  was  only  three 
months  after  the  marriage,  and  a  separation  be- 
tween his  wife  and  him  soon  after  took  place,  by 
mutual  consent 

Bowles  V.  Bingham,  442 

28.  It  neems  that  a  specific  legatee  Is  not  a  compe- 
tent witness  to  disprove  the  claim  of  a  creditor 
against  the  estate  of  the  testator. 

Temple's  Ex'r  v.  Eilett's  Ex'r.  462 

29.  See  Equity.  No.  49,  50. 

Trneheart  v.  Price.  468 

80.  See  Appeal.  No.  18. 

Shanks  and  M'Rae  v.  Fenwlck.  478 

81.  In  trials  at  law.  where  the  evidence  exhibited 
Is  legally  admissible,  but  contradictory.  It  Is  most 
proper  to  be  left  to  the  consideration  of  the  jury. 

82.  See  Bond,  No.  22. 

Whltlockv.  Ramsey's  Adm'x,  610 

EXCEPTIONS. 

1.  A  commissioner's  report  If  erroneous  upon  Its 
face,  may  be  objected  to  at  the  hearing  of  the  cause, 
though  no  exception  be  previously  filed;  and  also, 
in  the  appellate  court  though  no  exception  appear 
to  have  been  taken  in  the  court  below:  but.  with- 
out such  exception,  it  cannot  be  impeached  on 
grounds,  and  in  relation  to  subjects,  which  may  be 
affected  by  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others.  285 

2.  A  failure  to  set  forth,  in  a  commissioner's  re- 
port, that  notice  was  given  to  the  parties,  is  not  an 
error  sufficient  to  reverse  a  decree,  if  no  exception 
to  the  report  appear  in  the  record.  lb. 

8.  See  Appeal.  No.  18. 

Shanks  and  M'Rae  v.  Fenwlck,  478 

4.  See  Courts,  No.  6.  lb. 
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EXCHANGE,  (BILL.  OF.) 

1.  See  Bill  of  EzchaDsre,  No.  1. 
Wilson  V.  Crowdhill, 

EXECUTION. 


902 


1.  A  forthcoming  bond  mentioning  tbe  persons 
affainst  whom  tbe  execution  issued,  and  that  "they 
were  desirous  of  keeplnir  in  their  possession,  until 

the  day  of  sale,  the  property  taken  by  the  sher- 

676     iff,"  sufficiently  describes  ♦It  as  their  property. 

Bronauffhs  v.  Freeman's  Ex'r.  200 

2.  When  a  jndfirment  upon  a  forthcoming-  bond 
is  obtained  acrainst  a  defendant,  havingr  lesral  no- 
tice, and  appearinir  by  attorney,  but  not  moving 
to  quash  the  bond,  nor  stating  by  plea  or  bill  of 
exceptions  any  variance  between  it  and  the  execu- 
tion, the  appellate  court  is  not  to  reverse  the 
judgment  on  the  ground  of  such  variance. 

Bronaughs  v.  Freeman's  Ex'r,  266 

3.  Under  the  51st  section  of  the  execution  law, 
(1  Rev.  Code.  c.  151,)  the  remedy  by  motion  is  given 
airainst  the  sureties  of  a  deputy  sheriff  after  a 
Judgment  against  him  for  the  same  cause,  such 
judgment  not  appearing  to  be  satisfied.  The  motion 
also  may  be  made  againt  the  sureties  separately 
from  their  principal. 

Royster  and  others  v.  Leake,  280 

4.  Under  that  act  the  clerk  is  to  issue  execution 
for  interest,  though  not  mentioned  in  the  writing 
and  not  demanded  by  the  declaration. 

Wallace  and  others  v.  Baker,  884 

5.  A  decree,  and  execution  thereupon,  against  an 
•  executor  or  administrator,  for  a  balance  due  on 

his  administration  account,  should  not  be  against 
the  goods  and  chattels  of  the  decedent  in  his  hands 
to  be  administered,  but  against  his  own  goods  and 
chattels. 

Moore*s  Ex'x  v.  Ferguson  and  others,  421 

6.  If  a  forthcoming  bond  be  delivered  by  the 
sheriff  to  the  plaintiff,  before  notice  thereupon  be 
given  to  the  defendants,  execution  may  be  awarded 
upon  it,  though  it  has  not  been  filed  in  the  clerk's 
office. 

Eppes's  Ex'rs  v.  CoUey,  623 

EXECUTION  OF  WRIT. 

1.  A  writ  cannot  be  legally  executed  after  the 
term  to  which  it  was  returnable. 

Crews  &  Hlgginbotham  v.  Qarland.  491 

2.  A  judgment  entered  in  the  clerk's  office  before 
the  execution  and  return  of  the  writ  is  erroneous, 
and  cannot  be  supported  by  the  writ's  being  re- 
turned executed  to  the  term  when  such  judgment 
is  made  final.  lb. 

8.  See  Writ,  No.  10.  lb. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  action  against  the  sureties  in  an  administra- 
tion bond  cannot  be  sustained  on  the  ground  that 
after  a  verdict,  judgment,  execution,  and  return  of 
"no  effects."  against  the  executor  or  administrator 
as  such,  (the  verdict  being  "that  he  had  not  fully 
administered,  but  had  assets  to  satisfy  the  debt,") 
the  defendant  died,  and,  his  estate  having  been 
committed  to  the  sheriff,  the  county  court  allowed 
the  judgment  as  a  lawful  claim  against  his  estate, 
and  directed  the  sheriff  to  pay  it.  if  asseu  should 
be  in  his  hands,  and  it  appear  by  the  sheriff's  return 
that  no  such  assets  existed. 

Catlett  and  others  v.  Carter's  Ex'rs.  24 

2.  It  seems  that  the  executor  or  administrator 
must  be  convicted  of  a  devastavit  by  a  verdict  In  a 
second  suit,  finding  that  "he  has  wasted  the  assets," 
or  has  "eloigned,  disposed  of,  and  converted  the 
same  to  his  own  use."  before  an  action  can  be  sus- 
tained against  the  sureties. 

Catlett  and  others  v.  Carter's  Ex'rs,  24 

3.  Quaere,  whether  there  may  not  be  some  excep- 
tions to  this  rule?  lb. 

4.  A  decree  empowering  an  executor,  for  payment 
of  debts,  to  sell  the  lands  of  his  testator,  and  report 
his  proceedings  in  execution  thereof  to  the  court, 
is  not  final  but  Interlocutory. 

Qoodwyn  and  others  v.  Miller  and  others,         42 

5.  If  an  executrix,  (without  being  subject  to  any 
compulsion  or  undue  influence.)  for  the  fraudulent 
purpose  of  protecting  the  estate  of  her  testator 
from  the  demands  of  creditors,  give  her  own  bond, 
as  executrix,  for  a  fictitious  debt,  and  confess  a 
judgment,  she  is  not  entitled  to  relief  In  equity, 
neither  will  the  court  give  lu  aid  to  the  obligee, 
but  will  leave  him  to  his  remedy  at  law:  yet  if  he 
be  entitled  (Independently  of  the  transaction  in 
question)  to  an  account  of  assets,  the  court  will 
decree  such  account,  and  allow  him  what  maybe 
justly  due,  not  exceeding  the  amount  of  the  judg- 
ment; the  rule  in  such  case  being,  that  he  is  bound 
by  bis  own  fraud  so  far  as  It  operates  against  him. 

Clay  V.  Williams  and  others,  105 


6.  A  court  of  equity  will  not  assist  in  carrying  into 
effect  compositions  of  claims  by  executors  or  other 
fiduciaries,  unless  the  party  praying  it  will  first 
unfold  and  disclose  all  the  circumstances  of  the 
case,  that  the  court  may  see  there  has  been  no 
fraud,  and  that  every  thing  was  fair.  ib. 

7.  See  Marriage  Contract,  No.  1.  Ib..       128 

8.  A  legatee  is  not  entitled  to  a  decree  but  on  tbe 
terms  of  giving  bond  and  security  (if  demanded  by 
the  executor)  to  refund  in  case  it  be  needful  for  tbe 
payment  of  debts.  lb..       120 

Stovall's  Ex'rs  v.  Woodson  and  Wife.  808 

9.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  bis  heirs  after  his  death,  ougbt 
not  to  be  charged  against  his  executors  and  heirs 
jointly,  but  apportioned  among  them,  according  to 
their  respective  interests. 

Roberts's  Widow  and  Heirs  v.  Stanton.  ISO 

10.  As  far  as  circumstances  will  permit,  a  court 
of  equity  will  supply  any  defect  in  the  execution  of 
a  power  given  by  a  will  to  executors  or  trustees,  to 
sell  lands  for  payment  of  debts  or  legacies.  A  con- 
veyance, therefore,  by  one  executor  or  trustee  only 
(Instead  of  three.)  but  in  all  other  respects  conform- 
able to  the  Intention  of  the  testator  In  creating  tbe 
trust,  will  be  supported  in  favour  of  a  purchaser  for 
a  valuable  consideration,  and  this,  notwlthstandingr 
It  be  provided  in  the  will,  that,  if  one  or  more  of 
the  executors  or  trustees  should    die  before  tbe 

object  of  the  trust  was  accomplished,  others 

677     should  •be  appointed  by  the  survivors  jointly 

with  them,  to  finish  the  execution  of  the  trust. 

Roberts's  Widow  and  Heirs  v.  Stanton,  120 

11.  See  Residuum.  No.  1. 
Richardson's  Ex'r  v.  Hunt,  148 

And  note  to  Legatees.  No.  2. 

18.  A  decree  against  an  executor,  for  rents  and 
profits  received  by  the  tesutor,  ought  expressly  to 
direct  that  he  pay  the  sum  in  question  out  of  tbe 
assets  in  his  hands  to  be  administered,  otherwise  It 
is  to  be  understood  as  against  him  personally,  and. 
therefore,  erroneous. 

Hlte's  Ex'r  v.  Paul's  Heirs,  154 

18.  Any  person  Interested  In  the  settlement  of  an 
executor's  account  may  object  to  Its  being  allowed 
and  recorded,  and,  being  overruled  In  such  objec* 
tion,  may  appeal  to  a  superior  court. 

Trlplett's  Ex'rs  v.  Jameson.  848 

14.  Aqommlsslonof  more  than  five  per  cent,  on 
the  amount  of  sales  and  collections,  ought  not  to 
be  allowed  an  executor,  except  upon  peculiar  cir- 
cumstances. Ib. 

15.  Whether  interest  ought  to  be  charged  in  an 
administration  account,  is  a  question  the  decision 
of  which  may  depend  upon  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others,  886 

16.  It  seems  that  an  executor  cannot  be  compelled 
to  pay  a  legacy  until  bond  and  security  be  given  by 
the  legatee  to  refund  his  due  proportion  of  sucb 
debts  and  demands  as  may  thereafter  appear 
against  the  estate  ol  the  testator. 

Stovall's  Ex'r  v.  Woodson  and  Wife,  SOS 

17.  See  Account,  No.  10. 
Holladay.  Ex'r  of  Llttlepage.  v.  Llttlepage,       816 

18.  In  what  case  a  legatee  is  entitled  to  interest  on 
profits  from  the  time  of  the  receipt  thereof  by  tbe 
executor,  no  good  reason  appearing  for  his  failure 
to  apply  the  principal  to  the  use  of  the  legatee. 

Quarles's  Ex'r  v.  Quarles  and  others,  881 

10.  If,  after  the  qualification  of  an  executor,  he  die 
without  closing  his  administration,  and  the  legatees 
(without  the  Intervention  of  an  administrator  de 
bonis  non)  take  possession  of  the  assets,  a  court  of 
equity,  on  a  bill  for  discovery,  will  cons^lder  such  of 
them  as  are  solvent  responsible  to  creditors  for  the 
whole  amount.  an4  will  not  give  them  credit  for  the 
proportions  of  such  as  prove  to  be  insolvent:  yet  in 
decreeing  against  the  solvent  legatees,  the  court 
win  not  charge  them  jointly,  but  pro  rata. 

Hopklrk  V.  Dennis  and  others,  828 

20.  In  an  action  by  a  surviving  executor  for  a  debt 
due  to  the  testator  In  his  lifetime,  if  the  declaration 
charge  that  the  debt  was  not  paid  to  the  plaintiff, 
without  charging  also  that  it  was  not  paid  to  the 
testator,  nor  to  either  of  tbe  coexecutors,  the  defect 
is  fatal,  and  not  cured  by  verdict. 

Buckner  and  Wife  v.  Blair.  336 

21.  Rule  as  to  bond  and  security  for  prosecutlng^ 
appeals,  where  the  decree  Is  partly  against  an  exec- 
utor as  such,  and  partly  against  him  in  his  own 
right 

Dun  ton  v.  Robins,  841 

22.  A  decree,  and  execution  thereupon,  against  an 
executor  or  admlnl.strator.  for  a  balance  due  on  his 
administration  account,  should  not  be  against  the 
goods  and  chattels  of  the  decedent  in  his  hands  to 
be  administered,  but  against  his  own  goods  and 
chattels. 

Moore's  Ex*x  v.  Ferguson  and  othei-s.  421 

23.  It  seems  that  an  administrator,  appointed  and 
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qualified  by  a  coart  of  competent  aathorlty.  Is  the 
lawful  representative  of  the  personal  estate,  (until 
his  appointment  be  rescinded,)  notwithstanding 
another  had  the  better  riffht  to  be  the  admiais- 
trator. 

Royall  V.  Eppes,  Adm'r  of  Royall,  479 

24.  See  Devise,  No.  7.  lb. 

25.  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest,  and  a  case  be  agreed,  sub- 
mittinff  the  rlirht  to  be  adjudared,  accordlnar  to  the 
leiral  construction  of  the  will,  without  saying-  any 
thinir  about  the  executor's  assent  to  the  lecracy,  the 
court  will  assume  that  as  a  fact  between  the  pres- 
ent parties.  lb. 

aj.  An  executor  or  administrator  holding  slaves 
in  which  his  testator  or  intestate  had  only  an  estate 
for  life,  terminable  upon  his  dyinir  without  issue 
liviniT  at  the  time  of  his  death,  (which  event  ac- 
tually took  place.)  may  be  charired  in  detinue  per- 
sonally.  and  not  as  executor  or  administrator.     lb. 

EXECUTORY  DEVISE. 

1.  A  testator  "lent  to  his  firranddaurhter. 
A.  S.  P..  a  neg-ro  woman,  and  one  bed  and  furniture 
for  her.  her  heirs,  executors  and  administrators  for- 
ever: but  if  she  should  die  without  lawful  heir  of 
her  body,  then  to  return  to  his  son,  and  his  heirs 
forever."  This  limitation  over  was  adjudged  to  be 
upon  an  indefinite  failure  of  issue,  and  therefore 
void. 

Williamson,  Ex'rof  Mayes,  v.  L.edbetter  and 
others.  5S1 

EXPATRIATION. 

1.  Sec  Slaves.  No.  6. 

Murray  v.  M'Carty.  89S 

2.  See  Constitution  of  the  United  SUtes,  No.  1. 

lb. 

8.  Quaere,    whether   the  right  of  citizenship,  in 

Virginia,  can  be  relinquished,  without  complyiuR 

with  the  terms  of  our  act  of  assembly  concerning 

expatriation?  lb. 

FEES. 

1.  The  sheriff's  fee  for  taking  the  forthcoming 
bond  may  be  included  in  it. 

Bronauffhs  v.  Freeman's  Ex'r.  206 

FOREIGN  JUDGMENTS. 

1.  Quaere,  how  far  is  the  sentence  of  a  foreign 
court  of  admiralty,  or  other  foreign  tribunal. 
578     'to  be  regarded  as  evidence  by  the  courts  of 
Vlrsrinia? 
Hadfleld  v.  Jameson.  58 

8.  What  is  sufficient  evidence  to  authenticate  in 
the  courts  of  this  country,  the  sentence  or  act  of  a 
foreign  tribunal,  or  government,  after  a  destruc- 
tion of  such  government  by  revolution  or  conquest 

lb. 

.      FORFEITURE. 

1.  Where  a  judgment  of  the  land  commissioners 
was.  that  the  claimant  should  obtain  a  patent  upon 
paying  the  surveyor's  fees,  and  purchase-money, 
to  the  company,  or  their  agent,  on  or  before  a  sub- 
sequent day.  with  interest  until  payment,  and  that 
otherwise  the  land  should  revert  to  the  company: 
a  tender  to  the  company's  agent  within  the  time 
limited,  was  sufficient  to  prevent  the  forfeiture. 
Ross  V.  Keewood,  Hoofacre  and  Smith,  Ul 

FORTHCOMING  BOND. 

1.  A  forthcoming  bond  mentioning  the  persons 
against  whom  the  execution  Issued,  and  that  "they 
were  desiious  of  keeping  in  their  possession,  until 
the  day  of  sale,  the  property  taken  by  the  sheriff," 
sufficiently  describes  it  as  their  property. 

Bronaughs  v.  Freeman's  Ex'r,  266 

2.  Where  a  judgment  upon  a  forthcoming  bond  is 
obtained  against  a  defendant,  having  legal  notice, 
and  appearing  by  attorney,  but  not  moving  to  quash 
the  bond,  nor  stating  by  plea,  or  bill  of  exceptions, 
any  variance  between  it  and  the  execution,  the  ap- 

.pellate  court  is  not  to  reverse  the  judgment  on  the 
ground  of  such  variance.  lb. 

8.  The  sheriff's  fee  for  taking  the  forthcoming 
bond  may  be  included  in  it  lb. 

4.  If  a  forthcoming  bond  be  delivered  by  the 
sheriff  to  the  plaintiff  before  notice  thereupon  be 
given  to  the  defendanu.  execution  may  be  awarded 
upon  it  though  it  has  not  been  filed  in  the  clerk's 
office. 

Eppes's  Ex'rs  v.  Ck>lley.  628 

FRAUD. 

1.  Freight  (though  by  the  terms  of  a  charter-party 
payable  monthly  if  required)  is  not  to  be  recovered. 


where  the  voyage  was  never  completed,  but  the 
vessel  condemned  by  a  foreign  tribunal,  in  conse- 
quence of  a  fraud  attempted  by  one  of  the  owners 
intrusted  by  the  rest  with  the  care  of  the  vessel, 
though  no  proof  appear  of  their  assenting  to  such 
fraudulent  act 

Hadfield  v.  Jameson.  53 

2.  In  such  case,  the  copartners  are  not  entitled  to 
compensation  for  the  loss,  except  against  the  fraud- 
ulent partner.  lb. 

8.  It  seems,  too,  that,  moreover,  the  copartners 
collectively,  (as  well  as  the  fraudulent  partner  in- 
dividually.) are  responsible  to  a  third  person  for  a 
loss  occasioned  by  the  fraud.  lb. 

4.  Quaere,  whether  the  evidence  of  a  person  em- 
ployed by  both  parties  as  an  attorney,  or  scrivener, 
to  write  a  bond  for  a  fraudulent  purpose,  be  admis- 
sible to  prove  the  fraud? 

Clay  V.  Williams  and  others,  105 

5.  If  an  executrix,  (without  being  subject  to  any 
compulsion  or  undue  influence.)  for  the  fraudulent 
purpose  of  protecting  the  estate  of  her  testator 
from  the  demands  of  creditors,  give  her  own  bond 
as  executrix  for  a  fictitious  debt,  and  confess  a 
judgment  she  is  not  entitled  to  relief  -In  equity, 
neither  will  the  court  give  its  aid  to  the  obligee,  but 
will  leave  him  to  his  remedy  at  law.  Yet  if  he  be 
entitled  (independently  of  the  transaction  in  ques- 
tion) to  an  account  of  assets,  the  court  will  decree 
such  account  and  allow  him  what  may  be  justly  due. 
not  exceeding  the  amount  of  the  judgment;  the 
rule  in  such  case  being,  that  he  is  bound  by  his  own 
fraud  so  far  as  it  operates  against  him.  lb. 

6.  A  court  of  equity  will  not  assist  In  carrying  into 
effect  compositions  of  claims  by  executors  or  other 
fiduciaries,  unless  the  party  praying  it  will  first  un- 
fold and  disclose  all  the  circumstances  of  the  case, 
that  the  court  may  see  there  has  been  no  fraud,  and 
that  every  thing  was  fair.  lb. 

7.  See  Marriage  Contract  No.  1.  S.  C.       128 

8.  What  evidence  of  circumstances  prior  and  sub- 
sequent to  the  date  of  a  deed  of  gift.  Is  sufficient  to 
set  it  aside  on  the  ground  of  mistake  on  the  part  of 
the  donor,  and  fraud  on  the  part  of  the  writer. 

Jones  V.  Robertson.  187 

9.  Proof  of  subsequent  declarations  and  acts  of 
the  donor  (though  not  admissible  taken  singly)  may 
be  received  (under  total  absence  of  testimony  ap- 
plying to  the  time  of  the  contract  and  In  connexion 
with  corroborating  circumstances)  to  show  that  the 
writing  was  misunderstood  or  misrepresented  at 
the  time  of  signature.  lb. 

10.  In  detinue  for  slaves,  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of  de- 
frauding creditors,  and  therefore  void,  is  admis- 
sible upon  the  plea  of  non  detinet  and  Issue. 

Stratton  v.  Minnis.  820 

11.  It  seems  now  settled,  that  an  absolute  deed  of 
slaves,  or  other  personal  property,  the  possession  of 
which  remains  with  the  vendor,  is  fraudulent  per 
se,  as  to  creditors. 

Alexander  V.  Deneale,  84t 

12.  Thepointln  Vance  V.Walker  (8  H.  &  M.  288) 
again  solemnly  determined. 

Walker's  Ex'r  v.  Aicklln,  867 

18.  A  marriage  settlement  on  a  wife  and  her 
children,  by  the  husband,  though  born  in  fornica- 
tion. Is  a  conveyance  to  purchasers  for  valuable 
consideration,  as  to  the  children  as  well  as  the  wife, 
and  not  void  as  to  creditors,  no  fraudulent  inten- 
tion being  proved. 

Contu  and  othen  v.  Greenhow.  868 

14.  In  an  action  on  the  case  for  a  deceit,  if  the  de- 
fendant  plead  that   the  cause  of  action  did  not 

accrue  within  five  years  next  before  suing 
579     *out  the  writ  a  replication,  that  the  fraud 

came  to  the  plaintiff's  knowledge  within  that 
time  Is  not  good:  and  issue  joined  upon  it  should  be 
set  aside  by  the  court  as  Immaterial. 

Callls  V.  Waddy.  511 

15.  See  Frauds  and  Perjuries,  (Act  to  Prevent,) 
No.  1. 2,  and 

Gay  V.  Moseley.  648 

FRAUDS  AND  PERJURIES.   (ACTT  TO  PREVENT.) 

1.  A  slave,  lent  either  before  or  after  the  act  hav- 
ing remained,  since  its  commencement  more  than 
five  years  in  the  loanee's  possession,  without  any 
demand  made  on  the  part  of  the  lender,  must  be 
considered  the  absolute  property  of  the  person  so 
remaining  in  possession,  as  to  creditors  of,  and 
purchasers  under  him. 

Gay  V.  Moseley,  548 

2.  And  proof  of  notice  of  the  loan,  or  of  a  deed  of 
trust  from  the  lender,  recorded  In  the  court  of  a 
county  wherein  neither  of  the  parties  lived,  is  not 
sufficient  to  do  away  the  effect  of  such  possession. 

lb. 
FREEDOM. 

1.  In  a  suit  for  freedom,  a  finding  by  the  jury,  from 
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Inspection,  that  the  plaintiff  Is  a  white  person.  Is 
conclnslTe  in  his  favor,  unless  It  be  proved,  on  the 
other  side,  that  he  descended  In  the  maternal  line 
from  a  slave. 

Hook  V.  Nanny  Pairee  and  others.  879 

FREIGHT. 
1.  Frelffht,  though  by  the  terms  of  a  charter-party, 
payable  monthly  if  reqnlred.  is  not  to  be  recovered, 
where  the  voyage  was  never  completed,  but  the  ves- 
sel condemned,  by  a  foreign  tribunal.  In  conse- 
quence of  a  fraud  attempted  by  one  of  the  owners, 
intrusted  by  the  rest  with  the  care  of  the  vessel; 
thouffh  no  proof  appear  of  their  assenting  to  such 
fraudulent  act 

Hadfleld  v.  Jameson.  63 

FURNITURE. 
1.  By  a  bequest  of  "all  my  household  ffoods  and 
furniture,  except  my  plate  and  watch."  every  thinir 
about  the  houses,  that  had  been  usually  held  and 
enjoyed  therewith,  and  that  would  tend  to  the 
comfort  and  accommodation  of  the  household'ir. 
will  pass. 

Carnaffy  and  Wife  y.  Martin's  Ex'rs,  284 


GENERAL  COURT. 
1.  See  Settlement-Riffhts.  No.  2. 
Ross  V.  Keewood.  Hoofacre  and  Smith. 
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GLEBES. 

1.  According  to  the  spirit  of  the  act  "concerninff 
the  fflebe  lands  and  churches  within  this  common- 
wealth." passed  the  I2th  day  of  January,  1802.  no 
fflebe  land  was  to  be  considered  vacant,  and.  as 
such,  liable  to  be  sold,  if  there  was  any  minister, 
who,  in  behalf  of  the  protestant  episcopal  church, 
had  been  put  into  possession,  and  was  the  incum- 
bent thereof,  on  that  day;  whether  the  persons  act- 
ing  as  a  vestry,  by  whom  he  was  inducted,  had 
been  canonically  elected  or  not. 

Clauifhton  and  others  v.  Macnauffhton,  618 

2.  The  vestry's  order  that  the  minister  "be  in- 
ducted into  the  parish  as  incumbent,"  is  a  sufficient 
delivery  of  possession  of  the  irlebes  thereto  attached, 
to  prevent  a  sale  of  the  same  as  vacant.  lb. 

GRANT. 
See  Patent  for  Land. 

GREENBRIER  CX>MPANY. 

1.  See  Lands,  No.  7. 

Ross  V.  Keewood,  Hoofacre  and  Smith.  141 

2.  See  Settlement-Riffhts,  No.  2.  lb. 
8.  See  Tender  and  Refusal.  No.  1,  2.  lb. 

GUARDIAN  AD  LITEM. 

1.  It  is  error  to  enter  a  decree  affainst  infant  de- 
fendants, without  asslflrninff  them  a  guardian  ad 
litem:  and  thouirh  the  Infancy  did  not  appear  in 
the  original  proceedings,  yet.  if  it  be  alleged  in  a 
petition  for  a  rehearing  (the  decree  beinff  interloc- 
utory,) a  ffuardian  ad  litem  ouffht  to  be  appointed. 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

2.  A  guardian  ad  litem  appointed  to  prosecute  an 
appeal  on  an  infant's  behalf,  is  not  obliged  to  accept 
the  appointment.  A  reasonable  time  oaffht.  there- 
fore, to  be  ffiven  him  to  consider  whether  he  will 
accept,  and  to  prepare  for  trial. 

Wells's  Heirs  v.  Winf  ree  and  others,  842 

GUARDIAN  AND  WARD. 

1.  The  takiuff  a  ffuardian's  bond  is  not  a  ministe- 
rial but  a  judicial  act.  imposed  by  law  on  the  court, 
which  (and  not  iu  clerk)  is  to  judffe  of  the  suffi- 
ciency of  the  security  offered. 

Pare,  Adm'r  of  Nelson,  v.  Taylor  and  Thorn- 
ton. 492 

2.  A  flTuardian's  bond  is  to  be  executed,  by  him 
and  his  securities,  in  open  court,  and  not  in  the 

clerk's  office.  lb. 

580  'HEIR  AND  ANCESTOR. 

1.  The  heir  of  an  heir  is  responsible  upon  an 
obligation,  in  which  the  heirs  are  bound:  provided 
he  have  asseU  by  descent  from  the  obliffor. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

2.  In  declaring  against  such  remote  heir,  he 
should  be  charged  as  heir  of  the  heir  of  the  obligor, 
or  as  heir  of  the  obligor,  with  a  videlicet,  setting 
forth  the  intervening  descent:  but  it  is  not  neces- 
sary to  state  how  he  is  heir.  lb. 

3.  An  heir  should  be  charged  in  the  debet  and 
detlnet.  but  If  he  be  charged  in  the  detinetonly,  the 
defect  is  not  fatal,  after  verdict,  or  upon  general 
demurrer.  lb. 

4.  Where  a  bond  is  filed  in  a  suit  against  the  execu- 
tor of  the  obligor,  a  copy  may  be  declared  upon, 
against  the  heirs  in  another  court.  lb. 

5.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  his  heirs  after  his  death,  ought 


not  to  be  charged  against  his  executors  and  heirs 
jointly,  but  apportioned  among  them  according  to 
their  respective  interests. 

Roberts's  Widow  and  Heirs  v.  Stanton.  129 

6.  In  tracing  a  title  to  land  in  Controversy,  a  de- 
cree in  a  suit  between  other  parties  is  not  evidence, 
against  a  person  claiming  under  neither  of  them* 
that  one  of  those  parties  was,  in  fact,  as  therein 
described,  eldest  son  and  heir  of  a  former  proprie- 
tor, it  beinff  incumbent  upon  the  party  wishing'  to 
avail  himself  of  such  fact,  to  prove  li  by  evidence 
aliunde,  but  such  decree  may  be  received  (as  a  link 
in  the  chain  of  evidence)  to  prove  the  fact  that  It 
was  rendered. 

Lovell  V.  Arnold,  167 

7.  See  Partnership.  No.  7,  8. 

Edg'ar  V.  Donnally  and  Jones.  887 

HUSBAND  AND  WIPE. 

1.  A  marriage  settlement  by  a  husband  on  hla 
wife  and  her  children  by  him,  (though  born  in  for- 
nication.) is  a  conveyance  to  purchasers  for  a  val- 
uable consideration,  as  to  the  children  as  well  as 
the  wife,  and  not  void  as  to  creditors,  no  fraudulent 
intention  being  proved. 

Coutts  and  others  v.  Greenhow,  80S 

2.  A  wife,  who  lived  with  her  husband  and  was 
maintained  by  him,  cannot,  after  his  death,  demand 
an  account  of  profits  which  he  received,  of  a  sepa- 
rate estate  settled  upon  her.  no  such  demand  hav- 
ing been  made  by  her  in  his  lifetime. 

Moore's  Ex'x  v.  Ferguson  and  others,  421 

8.  A  husband's  declarations  that  a  child  born  in 
wedlock  is  not  his.  are  not  sufficient  evidence  to 
prove  it  illegitimate,  notwithstanding  it  was  born 
only  three  months  after  the  marriage,  and  a  sepa- 
ration between  his  wife  and  him  soon  after  took 
place,  by  mutual  consent 

Bowles  V.  Bingham,  442 

4.  See  Promise,  No.  4. 

Scott's  Ex'r  V.  Osborne's  Ex'r,  418 

6.  When  a  widow  marries  affaln,  the  slaves  whlcb 

she  held  for  the  term  of  her  life,  as  part  of  tlie 

estate  of  her  first  husband,  belong  to  her  second 

husband,  and  his  representatives  until  her  death. 

M'Cargro,  Ex'r  of  Calllcott  v.  Callicott,  801 

ILLEGITIMACY. 
1.  See  Husband  and  Wife,  No.  8. 
Bowles  V.  Bingham,  44S 

IMMATERIAL  ISSUE. 

1.  In  an  action  on  the  case  for  a  deceit.  If  tlie 
defendant  plead  that  the  cause  of  action  did  not 
accrue  within  five  years  next  before  suinir  out  tlie 
writ,  a  replication  that  the  fraud  came  to  ttie 
plaintiff's  knowledge  within  that  time.  Is  not  good, 
and  issue  joined  upon  it  should  be  set  aside  by  ttie 
court  as  immaterial. 

Callis  V.  Waddy,  Bit 

IMPLICATION. 

1.  The  doctrine  of  implied  revocations  of  wills  dis- 
cussed. 

Huffhes  V.  Huffhes's  Ex'r,  900 

2.  See  Intendment,  No.  1. 

Tunnell  and  Wife  v.  Wateon  and  Wife.  288 


INCUMBRANCE. 


1.  See  Purchaser.  No.  20,  21,  22. 
Davison  v.  Waite. 
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INFANTS. 


1.  It  is  error  to  enter  a  decree  ag'ainst  infant  de- 
fendants without  assiffning  them  a  guardian  ad 
litem,  and  though  the  infancy  did  not  appear  in  tlie 
original  proceedings,  yet.  if  it  be  alleged  in  a  peti- 
tion for  a  rehearinff.  (the  decree  being  Interlocn- 
tory,)  a  firuardian  ad  litem  ouffht  to  be  appointed. 

Roberts's  Widow  and  Heirs  v.  Stanton.  180 

2.  The  true  construction  of  the  7th  section  of  tlie 
act  "reducing  into  one  the  several  acts  directing 
the  course  of  descents,"  as  to  the  case  of  an  infant 
is.  that  if  there  be  no  mother,  &c.  and  the  estate 
was  derived  from  the  father  or  mother,  the  inherit- 
ance shall  not  be  divided  Into  moieties,  but  the . 
whole  shall  go  to  the  kindred  of  that  parent  from 
whom  the  esute  was  derived.    And  the  law  was  the 

same  as  to  the  distribution  of  unbequeathed 
581     personal    estates,   belonging  to  infants  *wbo 
died    between  the    1st  of  October,    1798,  sad 
the  22d  of  January.  1802. 

Addison  and  Wife  v.  Core's  Adm'r.  870 

8.  A  guardian  ad  litem  appointed  to  prosecute  an 
appeal  on  an  infant's  behalf,  is  not  oblifired  to  accept 
the  appointment:  a  reasonable  time  oufirht.  there- 
fore, to  be  g-iven  him  to  consider  whether  he  will 
accept,  and  to  prepare  for  trial. 

Wells's  Heirs  v.  Winf  ree  and  othem,  848 
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INJUNCTION. 


1.  See  PlalnUfif.  No.  1. 

Cooke  V.  Piles,  151 

2.  An  injunction  to  a  judffment  for  purchase- 
money  ouffbt  not  to  be  dissolved  until  a  ffood  and 
sufficient  deed  for  the  land  be  tendered  by  the 
vendor. 

Grantland  v.  Wrifirht,  179 

S.  Where  an  injunction  is  perpetuated  in  part, 
the  complainant  ouflTht,  in  general,  not  to  be  decreed 
to  pay  costs. 

Ross  y.  Gordon,  289 

4.  In  such  case  the  error  of  awarding*  costs  asrainst 
the  plaintiff  is  sufficient,  upon  his  appeal,  to  reverse 
the  decree,  thoug'h  riflrhtln  every  other  respect. 

lb. 

5.  If  a  bill  of  injunction,  to  stay  proceedings  on  a 
judfirment,  charire  the  plaintiff  at  law  with  havlnir 
failed  to  do  an  act  on  which  the  equity  of  his  claim 
depends,  and,  in  his  answer,  he  take  no  notice  of 
that  alleiration,  the  court,  on  the  hearinir,  will  con- 
sider this  an  admission  that  he  has  not  done  the  act 
in  question,  and  will  decree  asrainst  him  floally, 
without  any  exception  to  the  answer,  or  interlocu- 
tory order,  taking  the  bill  for  confessed  in  part 

Face's  Ex'r  v.  Winston's  Adm'r.  296 

8.  The  judffes  of  the  court  of  appeals,  or  any  one 
of  them  out  of  court,  have  power  to  award  injunc- 
tions, which  have  been  refused  by  the  Judge  of  any 
superior  court  of  chancery:  but  this  power  is  not 
possessed  by  the  court  of  appeals. 

Mayo  V.  Haines  and  Coutts.  428 

7.  Where  a  bill  In  equity  is  filed  to  stay  proceed- 
ings upon  a  usurious  deed  of  trust,  on  the  ground 
that  the  complainant  had  no  opportunity  at  law  to 
plead  the  usury,  and  prays  for  no  discovery,  but,  on 
the  contrary,  is  ready  to  prove  the  fact,  the  court 
ouffht  not  to  grant  him  relief  against  the  usury, 
upon  the  condition  of  his  paying  the  principal  sum 
of  money,  (without  interest,)  but  should  altogether 
enjoin  the  trustee  from  selling  until  by  some  proper 
proceeding-,  to  be  instituted  by  thecestuy  que  trust, 
he  establish  the  validity  of  his  contract,  in  which 
case  the  injunction  shoul:!  be  dissolved,  and.  in  the 
contrary  event,  perpetuated. 

Marks  v.  Morris,  407 

8.  Upon  the  result  of  such  proceeding-,  if  the 
injunction  be  dissolved,  the  deed  (beiuff  then 
cleansed  of  its  usurious  taint  by  the  Judg-ment  of  a 
competent  tribunal)  should  be  enforced  as  a  secu- 
rity to  compel  the  payment  of  the  debt,  lb. 

9.  See  Chancery,  No.  18. 

Def arffes  v.  Lipscomb,  451 

IOl  If  the  vendor  of  land  in  a  town  assure  the 
vendee  (though  not  In  writing)  that  a  piece  of 
irround.  adjoining  thereto,  is  always  to  be  kept  open 
as  an  alley:  by  which  assurance  the  vendee  is 
induced  to  make  the  purchase,  or  to  ffive  a  higher 
price  for  the  property:  a  court  of  equity  will  per- 
petually enjoin  the  vendor  from  shutting  up  such 
alley. 

Trueheart  v.  Price,  468 

11.  Quxre.  in  such  case,  whether  the  vendee,  who 
has  afterwards  conveved  the  premises  with  their 
appurtenances,  but  without  warranty,  to  a  third 
person,  be  a  competent  witness  to  prove  that  such 
verbal  assurance  was  ffiven  to  himself  by  the 
ori^nal  vendor?  lb. 

12.  See  Relief,  No.  7,  8. 

Davison  v.  Waite,  527 


INSURANCE. 

1.  See  Fraud,  No.  1,  2,  and 
Hadfleld  v.  Jameson, 

INTENDMENT. 
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1.  No  material  fact  not  found  expressly,  or  by 
very  evident  implication,  in  a  special  verdict  can  be 
supplied  by  intendment. 

Tunnell  and  Wife  v.  Watson  and  Wife,  288 

INTEREST  ON  MONEY. 

See  Tender  and  RefusaL 

1.  The  6th  section  of  the  act.  passed  January  20th, 
1804.  entitled  "An  act  concerning-  the  proceeding 
in  courts  of  chancery,  and  for  other  purposes.'*  did 
not  authorize  a  Judffment  for  interest  upon  the 
costs  of  suit. 

M'Rea  v.  Brown,  46 

2.  Whether  interest  ought  to  be  charged,  in  an 
administration  account,  is  a  question  the  decision 
of  which  may  depend  upon  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others,  285 

8l  Where  a  legatee  is  entitled  to  the  profits  of 
slaves,  he  is  also  entitled  to  interest  thereon  from 
the  time  of  the  receipt  thereof  by  the  executor,  no 
ffood  reason  appearing  for  the  failure  to  apply  the 
principal  to  the  use  of  the  legatee. 

Quarles's  Ex'r  v.  Quarles  and  others,  821 


4.  In  what  case  the  clerk  is  to  issue  execution  for 
interest,  though  not  mentioned  In  the  writing,  and 
not  demanded  by  the  declaration.  See  Acts  of 
Assembly,  No.  7,  8,  and 

Wallace  and  others  v.  Baker.  334 

5.  In  general,  since  the  1st  of    May,   1804,  when 

interest  is  allowed    in  equity,  it  should  not 
582     *stop  at  the  time  when  the  balance  of  accounts 
is  struck,  nor  at  the  date  of  the  decree,  but 
should  run  to  the  payment  of  such  balance. 

Snickers  v.  Dorsey,  605 

INTEREST  OF  WITNESS. 

1.  A  person  acknowledffiufir  that  he  considers 
himself  interested  in  the  event  of  a  suit  is  not  a 
competent  witness,  though  in  fact  not  interested. 

Richardson's  Ex'r  v.  Hunt,  148 

2.  See  Joint  Obligation,  No.  2. 

Braxton's  Adm'x  v.  Hilyard,  49 

INTERLOCUTORY  DECREE. 

1.  A  decree  empowerinir  an  executor,  for  payment 
of  debts,  to  sell  the  lands  of  his  testator,  and  report 
his  proceedings  in  execution  thereof  to  the  court. 
Is  not  final  but  interlocutory. 

Ooodwyn  and  others  v.  Miller  and  others,  4S 

2.  The  court  of  appeals  has  no  Jurisdiction  to  grant 
appeals  from  interlocutory  decrees. 

Gibson  v.  Randolph,  310 

INTESTATES'  ESTATES. 

1.  The  true  construction  of  the  7th  section  of  the 
act  "reducing  into  one  the  several  acts  directing 
the  course  of  descents,"  as  to  the  case  of  an  infanu 
is,  that  if  there  be  no  mother.  Ac.  and  the  estate 
was  derived  from  the  father  or  mother,  the  inherit- 
ance shall  not  be  divided  into  moieties,  but  the 
whole  shall  go  to  the  kindred  of  that  parent  from 
whom  the  estate  was  derived.  And  the  law  was  the 
same  as  to  the  distribution  of  unbequeathed  per- 
sonal estate  belonging*  to  infants  who  died  between 
the  1st  of  October.  1798.  and  the  22d  of  January,  1802. 
Addison  and  Wife  v.  Core's  Adm'r,  279 

ISSUE  AT  LAW. 

1.  See  Declaration,  No.  8. 

Manffnm  v.  Flowers,  205 

2.  It  is  too  late  after  issue  joined  to  object  to  the 
court's  Jurisdiction  on  the  ground  of  non-residence 
of  the  defendant 

Monroe  (Governor)  v.  Redman,  240 

8.  The  writ  is  part  of  the  record,  for  the  purpose 
of  amendment  only,  where  issue  has  been  Joined 
upon  a  plea  to  the  action. 

Payne  and  Fairfax  v.  Grim,  297 

4.  After  Issue  Joined  on  a  plea  to  the  action  it  is 

too  late  to  move  the  court  to  dismiss  the  suit,  on  the 

g-round  of  a  defect  in  the  writ,  or  for  leave  to  file  a 

plea  in  abatement.  lb. 

6.  If  the  defendant  plea  several  pleas,  on  which 
issues  in  fact  are  Joined,  and  moreover  demur  to  a 
replication  by  the  plaintiff,  who  Joins  in  demurrer, 
a  Jury  ought  not  to  be  sworn  to  try  the  facts,  but 
the  court  should  decide  upon  the  issue  in  law  in  the 
first  place,  that,  if  the  demurrer  be  adjudged 
insufficient,  an  issue  in  fact  may  be  made  up,  upon 
the  said  replication  to  be  tried  by  a  Jury. 

Green  v.  Dulany,  51ft 

ISSUE  OUT  OF  CHANCERY. 

1.  Where  the  testimony  to  an  important  fact  1ft 
such  as  to  leave  it  doubtful,  the  court  of  equity 
ought  to  direct  an  issue  to  ascertain  it 

Marshall  v.  Thompson.  412 

2.  See  AtUchment.  No.  2. 

Hadfleld  v.  Jameson,  note,  75.  7ft 

JEOFAILS. 

1.  An  heir  should  be  charg-ed  in  the  debet  and 
detinet:  but  if  he  be  charged  in  the  detlnet  only, 
the  defect  is  not  fatal  after  verdict,  or  upon  general 
demurrer. 

Waller's  Ex'rs  v.  Ellis  and  others.  88 

2.  A  count  upon  a  writ  of  right  descrlbinff  the 
land  demanded  as  a  certain  number  of  acres,  part 
of  a  larger  tract,  and  settiner  forth  the  boundaries 
of  such  larger  tract,  is  sufficiently  certain  after 
verdlcL 

Lovell  V.  Arnold.  167 

8.  In  debt  upon  an  assigned  bond,  the  declaration 
ou^rht  to  charge  a  failure  to  pay  the  money  to  the 
oblig-ee.  and  to  each  of  the  assignees,  as  well  as  to 
the  plaintiff:  and  if  It  only  charire  a  failure  to  pay 
to  the  plaintiff,  it  is  too  defective  to  maintain  the 
action,  and  the  defect  is  not  cured  by  verdict. 

Braxton's  Adm'x  v.  Lipscomb,  28^ 

4.  In  an  action  by  a  surviving  executor,  for  a  debt 


579 


2MUNF. 


Virginia  Rbforts,  Aknotatbd. 


INDEX 


due  to  the  testator  In  hts  lifetime.  If  the  declaration 
charge  that  the  debt  was  not  paid  to  the  plainUfif, 
without  charBing-  that  it  was  not  paid  to  the  testa- 
tor, nor  to  either  of  the  coexecntors.  the  defect  is 
fatal,  and  not  cured  by  verdict 

Buckner  and  Wife  v.  Blair.  886 

6.  See  Declaration,  No.  16. 

Green  v.  Dulany,  618 

'  6.  In  detinue  if  a  neffro  woman,  by  name,  and  her 
"issue,"  (without  naming  ^hem.)  be  demanded  in 
the  declaration,  and  the  Jury  find  the  names  of  the 
Issue,  the  defect  (if  any)  is  cured,  and  Judgment 
should  be  entered  accordlnir  to  the  verdlcL 

Holladay  and  Wife  v.  Littlepaffe.  588 

7.  The  fallinff  to  lay  a  separate  value,  as  to  each 
slave  demanded,  is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict  severing  the 
values.  lb. 

JOINT  OBLIGATION. 

1.  In  an  action  against  the  representatives  of  one 
of  two  joint  obllffors,  in  a  bond  dated  in  1788,  it  is 
essential  to  state  in  the  declaration,  that  that 
obliffor  survived  his  companion. 

Braxton's  Adm'x  v.  Uilyard,  49 

588        *2.  The  widow  of  one  of  two  Joint  obllsrors 

is  a  competent  witness,  in  support  of  the  plea 
of  infancy,  in  a  suit  against  the  other,  or  his  repre- 
sentatives; and  this,  notwithstanding  her  husband 
died  Intestate:  her  interest,  in  such  case,  beioff 
remote  and  uncertain,  and  either  equal  between 
the  parties,  or  airainst  the  party  in  whose  favour 
her  testimony  operates. 

Braxton's  Adm'x  v.  HUyard,  49 

JOINT  RIGHTS. 

1.  Where  defendants  holding-  lands  by  a  Joint 
title  are  decreed  to  surrender  possession,  and  pay 
rents  and  profits,  they  are  not  Jointly  and  severally, 
but  only  Jointly  liable. 

Hite's  Ex'r  v.  Paul's  Heirs.  154 

JUDGMENT. 

I.  See  Coste,  No.  l. 

M'Rea  v.  Brown,  46 

S.  See  Foreign  Judgments,  No.  1,  8l 

Hadfield  v.  Jameson,  58 

8.  If  a  defendant  plead  and  demur  to  the  whole 
declaration,  and  the  demurrer  be  overruled,  judg- 
ment ought  not  to  be  entered  without  first  trying 
the  issues  joined  on  the  other  pleas. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

4.  See  Plaintiff,  No.  1. 

Cooke  V.  Piles.  161 

5.  In  detinue,  for  several  slaves,  if  their  value  be 
Jointly  assessed  in  the  verdict.  Judgment  ouffht  not 
to  be  entered:  but  a  writ  of  inquiry,  to  ascertain 
their  respective  values,  should  be  awarded. 

Cornwell  v.  Truss.  196 

6.  Judgment  reversed,  because  the  bill  of  excep- 
tions stated  the  facts  imperfectly. 

Beattie  v.  Tabb's  Adm'rs,  264 

7.  See  Forthcoming  Bond,  No.  2. 

Bronauffhs  v.  Freeman's  Ex'rs.  266 

8.  Money  levied  by  the  sheriff  upon  a  judgment 
which  is  afterwards  reversed,  cannot  be  recovered 
back,  by  general  indebitatus  assumpsit  for  money 
had  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied  to 
his  use. 

Isom  V.Johns.  272 

9.  See  Acts  of  Assembly,  No.  6. 

Royster  and  others  v.  Leake,  280 

10.  See  Injunction,  No.  3,  4. 

Ross  V.  Gordon,  289 

II.  It  seems  that  voluntary  purchasers  of  lands 
subject  to  the  lien  of  a  judgment  are  personally 
responsible.  In  equity,  to  the  creditor  (the  foods 
and  chattels  of  the  debtor  being  exhausted)  for 
half  the  profits  (or  so  much  of  half  as  may  be  suffi- 
cient to  satisfy  the  Judgment)  Jointly,  and  not  pro 
rata:  notwithstanding  they  hold  tracts  of  unequal 
values,  and  by  distinct  conveyances. 

Winston  V.  Johnson's  Ex'rs.  806 

12.  It  Is  error  sufficient  to  reverse  an  office  Judg- 
ment, that  the  common  order  was  entered  before 
the  plaintiff  filed  his  declaration. 

Waugh  V.  Carter,  383 

13.  A  Judgment  cannot  be  entered  against  the 
defendant  and  sheriff,  upon  his  return  that  the 
writ  was  executed,  and  the  defendant  escaped: 
the  proper  remedy  against  the  sheriff,  for  an 
escape,  belnfir  by  a  separate  suit 

Wauffh  V.  Carter.  883 

14.  When  the  appearance  ball,  having*  been  ad- 
mitted to  defend  the  suit  afterwards  waives  his 
plea.  Judgment  Is  to  be  entered  against  the  princi- 
pal, as  well  as  the  bail. 

Wallace  and  others  v.  Baker,  884 


16.  Process  of  revivor  is  not  necessary  In  the 
court  of  appeals.  If  the  appellee  died  between  ver- 
dict and  Judgment 

Buckner  and  Wife  v.  Blair,  8W 

16.  A  judgment  by  default  cannot  be  entered 
when  the  writ  has  not  been  returned. 

Winchester   and    others    v.    The    Bank  of 
Alexandria,  8W 

17.  See  Alexandria.  No.  3.  n>. 

18.  In  a  suit  against  a  mercantile  company.  If  tbe 
names  of  the  partners  be  omitted  in  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person  not 
named  in  either,  a  judgment  agralnst  the  company, 
for  that  person's  falling  to  appear,  cannot  be  sus- 
tained. 

Scott  &  Co.  V.  Dunlop,  Pollock  &  Co.,  84© 

19.  Quaere.  In  such  case  whether  any  judgment 
by  default  could  be  sustained?  lb. 

20.  See  Equity.  No.  43. 

Carter  v.  Cockrlll  and  Rogers,  448 

21.  Where  the  lessor  of  the  plaintiff  In  ejectment 
dies  pending  the  suit,  judgment  is  to  be  rendered 
as  if  he  were  still  llvlufir:  and  possession  is  to  be 
given  under  control  of  the  court. 

Mooberry  and  others  v.  Marye.  46S 

22.  See  Appeal,  No.  18. 

Shanks  and  M'Rea  v.  Fenwlck.  478 

23.  A  judfirment  entered  In  the  clerk's  office  toe- 
fore  the  execution  and  return  of  the  writ  Is  erro- 
neous, and  cannot  be  supported  by  the  writ's  belnff 
returned  executed  to  the  term  when  such  judgment 
is  made  final. 

Crews  and  Ht6rfflnl>otham  v.  Garland,  401 

24.  In  such  case  the  ball  bond  should  be  quashed 
by  the  court  of  error:  all  the  proceedings  back  to 
the  common  order,  (inclusive,;  set  aside:  and  the 
cause  remanded  for  farther  proceedings.  lb. 

25.  It  seems,  that  where  an  office  judgrment  Is 
reversed  on  the  ground  that  the  declaration  Is 
radically  defective,  the  appellate  court  if  the  writ 
be  correct,  will  not  enter  judgment  for  the  defend- 
ant but  send  the  cause  back  to  be  proceeded  in 
from  the  writ 

Hill  V.  Harvey,  6» 

26.  If  a  judg^mentof  a  county  or  corporation  court, 
being  for  less  than  one  hundred  dollars,  exclusive 
of  costs,  be  reversed  by  a  superior  court  of  law, 
upon  a  writ  of  supersedeas:  whereupon  Judirment 
is  entered  that  the  plaintiff  take  nothing  by  his  bill* 
&c.:  he  cannot  appeal  to  the  court  of  appeals:  not- 
wlthstandlnff  his  declaration  demanded  a  larger 
sum  than  one  hundred  dollars. 

Henry's  Ex'r  v.  Elcan,  541 

27.  The  damages  allowed  by  law  upon  affirmance 
of  a  county    court   judfirment  by    a  superior 

584  'court  of  law.  are  not  to  be  reckoned  as  part  of 
the  "matter  in  controversy,"  for  the  purpose 
of  giving  tbe  court  of  appeals  jurisdiction.  If, 
therefore,  the  judirment  be  for  less  than  one 
hundred  dollars,  but  would  amount  to  more,  by 
addlnff  the  damages  upon  affirmance,  an  appeal 
does  not  lie  to  the  court  of  appeals. 

Melson  v.  Melson's  Adm'r,  542 

JURISDICTION. 

1.  A  court  of  equity  will  not  relieve  against  a 
judfirment  on  the  ground  of  error  in  law  only:  it 
must  appear  that  Justice  requires  Its  Interposition, 
and  that  the  party  was  prevented  from  obtainlns- 
It  by  the  leffal  forms  of  pleading,  or  by  some  f  rand, 
accident  or  mistake. 

Klncaid  v.  Cunluflrham,  1 

2.  A  party  having  a  food  ground  of  defence  at 
law,  but  falling  to  make  it,  without  a  competent 
excuse,  cannot  obtain  relief  in  equity  on  the  same 
irround. 

The  Auditor  v.  Nicholas,  81 

8.  See  Awards,  No.  2,  and  the  note  subjoined. 

4.  Where  a  complainant  is  appellant  from  a  su- 
perior court  of  chancery,  the  court  of  appeals  has 
no  Jurisdiction,  unless  the  subject  In  controversy 
be  a  freehold,  or  franchise,  or  amount  to  one  hun- 
dred and  fifty  dollars,  exclusive  of  all  costs  inci- 
dent to  the  original  judirment,  or  arisinff  from 
injunctions,  or  apneals.  subsequent  thereto. 

Cook  V.  Piles,  151 

6.  Where  an  act  of  assembly  authorizes  a  judff-- 
ment.  by  motion  In  a  summary  way.  In  the  court  of 
the  county  where  the  defendant  resides,  the  plain- 
tiff is  bound  to  prove  the  defendant's  residence, 
though  no  objection  be  made  on  his  part:  for 
the  court  will  presume  nothing  in  favour  of  a 
summary  motion. 

Mayor.  Slc.  of  Alexandria  v.  Hunter.  328 

6.  Quaere,  whether  the  proviso  In  the  24th  section 
of  the  district  court  law,  extends  to  suits  upon  Joint 
and  several  bonds  with  collateral  conditions,  to  'be 
performed  by  the  principal  obligor  onlv.  as  well  as 
to  bonds  with  collateral  conditions  to  be  performed 
by  the  obligors  Jointly  or  severally? 

Munroe  (Governor)  v.  Redman.  240 
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7.  It  Is  too  late,  after  issue  joined,  to  object  to  the 
court's  Jurisdiction,  on  the  ground  of  non-residence 
of  the  defendant.  Ih. 

8.  See  Account,  No.  B. 

Triplet t's  Ex'rs  v.  Jameson,  242 

9.  Where  a  cause  has  been  once  fully  heard  and 
decided  in  a  court  of  common  law.  having  compe- 
tent jurisdiction  of  the  case,  a  court  of  equity, 
ouirht  not  to  interfere,  unless  fraud  or  surprise  be 
suggested  and  proved,  or  some  material  adventi- 
tious circumstance  had  arisen,  which  could  not 
have  been  foreseen  or  guarded  against. 

Fen  wick  v.  M'Murdo  and  Fisher,  244 

10.  To  firive  a  court  of  equity  jurisdiction  on  the 
ground  of  discovery,  it  Is  not  sufficient  to  charge  that 
certain  facts  are  known  to  the  defendants,  and 
ought  to  be  disclosed  by  them:  but  it  should  be 
averred  that  the  plaintiff  is  unable  to  prove  such 
facts  by  other  testimony. 

Duvals  V.  Ross.  ._..,..      ^ 

11.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  from  interlocutory  decrees. 

Gibson  V.  Randolph,  ^        ^W 

12.  The  true  construction  of  the  20th  section  of  the 
act  "for  establishinfir  a  bank  in  the  town  of  Alexan- 
dria," is  that  the  power  of  granting  appeals,  writs 
of  error,  or  supersedeas,  is  taken  away  from  the 
appellate  court,  in  relation  only  to  judfirments 
rendered  pursuant  to  that  act,  and  upon  writs  of 
capias  ad  respondendum  executed  accordinsr  to 
the  directions  thereof.  ^.    x  *, 

Winchester  and  others  v.  the  Bank  of  Alex- 

andrla,  »» 

18.  See  Promise,  No.  2.  • 

Scott's  Ex'r  V.  Osborne's  Ex'r,  418 

14.  If  a  judgment  of  a  county  or  corporation 
court,  being  for  less  than  one  hundred  dollars, 
exclusive  of  costs,  be  reversed  by  a  superior  court 
of  law,  upon  a  writ  of  supersedeas,  whereupon 
judgment  is  entered,  that  the  plalnUff  take  nothing 
by  his  bill,  Ac. ;  he  cannot  appeal  to  the  court  of 
appeals,  notwithstanding  his  declaration  demanded 
a  larger  sum  than  one  hundred  dollars. 

Henry's  Ex*r  v.  Elcan,  541 

IB.  The  damages  allowed  by  law.  upon  affirmance 
of  a  county  court  judgment  by  a  superior  court  of 
law,  are  not  to  be  reckoned,  as  part  of  the  "matter 
in  controversy."  for  the  purpose  of  giylufir  the 
court  of  appeals  jurisdiction.  If,  therefore,  the 
judgment  bo  for  less  than  one  hundred  dollars; 
but  would  amount  to  more,  by  adding  the  damages, 
upon  affirmance,  an  appeal  does  not  lie  to  the  court 
of  appeals. 

Melson  v.  Melson's  Adm'r.  M2 

JURY. 

1.  It  is  not  error  in  a  court  of  equity  to  direct 
commissioners,  instead  of  a  jury,  to  state  and 
report  an  account  of  the  profits  of  land. 

Roberta's  Widow  and  Heirs  v.  SUnton,  129 

2.  The  welsrht  of  testimony  to  establish  any  fact 
(thouffh  it  be  a  fact  upon  which  a  question  of  law 
arises)  Is  a  question  belonsrlng  exclusively  to  the 
jury,  unless  It  be  withdrawn  from  their  determina- 
tion by  a  demurrer  to  evidence. 

Hardaway  v.  Manson,  ^  ^/^ 

3.  Proof  of  a  parol  acknowledgrment  by  a  third 
person,  that  he  received  a  sum  of  money  from  the 
plaintiff  for  the  defendant's  use.  may  with  pro- 
priety be  left  to  the  jury,  as  a  link  in  the  chain  of 
circumstances:  such  acknowledgment  having  been 
made  at  or  about  a  time  when  the  defendant,  or 
some  person  for  him.  must  have  paid  the  money  in 
question:  and  by  a  person  competent  to  charg-e  him- 
self by  an  ordinary  receipt  But  the  death  of  such 
person  is  not  sufficient  ground   for  admitting  the 

^  *HoUaday.  Ex'r  of  Littlepasre  v.  LltUepajre,  816 
686  •4.  In  trials  at  law,  where  the  evidence  ex- 
hibited is  legally  admissible,  but  contradic- 
tory, it  is  most  proper  to  be  left  to  the  consideration 
of  the  jury.  „        ,  ^  ^-o 

Shanks  and  M'Rae  v.  Fenwlck,  478 

JUSTIFICATION. 
1  In  trespass  quare  clausum  freffit,  the  declara- 
tion charging  the  trespass  generally.  In  a  parish 
and  county,  If  the  defendant  plead  not  guilty,  and  a 
justification  "that  the  land  in  question  was  his  free- 
bold  "  the  plaintiff  must  reply  to  the  justification  as 
well  as  join  Issue  upon  the  plea  of  not  guilty. 

Mansrum  v.  Flowers,  206 

LAND  COMMISSIONERS. 

1.  See  Lauds,  No.  7,  8, 9,  10.  ^  ^    i.*, 

Ross  V.  Keewood.  Hoofacre  and  Smith,  141 

LANDS. 

1.  See  Award,  No.  1,  and 

Kincald  v.  Cunlnsrham,  1 

2.  A  decree  empowerinsr  an  executor,  for  payment 


of  debts,  to  sell  the  lands  of  his  testator,  and  report 
his  proceeding's  In  execution  thereof  to  the  court.  Is 
not  final,  but  Interlocutory. 

Goodwyn  and  others  v.  Miller  and  others,        42 

8.  It  Is  not  error  In  a  court  of  equity  to  direct 
commissioners  Instead  of  a  jury  to  state  and  report 
an  account  of  the  profits  of  land. 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

4.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  bis  heirs  after  his  death,  ought 
not  to  be  charged  against  his  executors  and  heirs 
jointly,  but  apportioned  among  them,  according  to 
their  respective  Interests.  lb. 

6.  A  patent,  thoofirh  not  registered.  Is  good  in 
equity  against  a  purchaser  having  notice:  and 
quaere,  is  it  not  also  firood  at  law?  lb. 

0.  In  such  case,  information  of  the  existence  of 
the  patent,  by  neighbourhood  report,  and  from  a 
person  declaring  he  had  seen  it,  together  with 
knowledge  of  possession  and  cultivation  by  the  ten- 
ants of  the  patentee.  Is  sufficient  notice  to  bar  the 
laylnfif  a  warrant  upon  the  land  as  waste  and  unap- 
propriated, lb. 

7.  The  land  commissioners  appointed  under  the 
act  of  May,  1779,  c.  12.  had  full  power  to  determine 
without  appeal  the  rights  of  persons  claiming  as  set- 
tlers, or  by  purchase  from  settlers  or  others, 
under  the  authority  of  the  Loyal  and  Green- 
brier companies,  and  to  direct  patents  to  he 
issued  from  the  land-office  of  the  commonwealth 
to  persons  so  entitled,  and  this  as  well  before  as 
after  the  decision  of  the  court  of  appeals,  in  May, 
1783.  establishing  the  rights  of  those  companies. 

Ross  V.  Keewood,  Hoofacre  and  Smith,  141 

8.  The  remedy  of  persons  aggrieved  by  decisions 
of  those  commissioners  was  by  caveat  in  the  sren- 
eral  court  to  prevent  the  patent  from  emanating: 
and  If  the  party  had  such  an  equity  as  would,  on  a 
caveat,  have  entitled  him  to  a  preference.  It  was  no 
g-round  for  a  bin  In  equity  to  set  aside  the  patent, 
unless  he  was  prevented  by  fraud  or  accident  from 
prosecuting  a  caveat.  lb. 

9.  Where  a  judgment  of  the  commissioners  was, 
that  the  claimant  should  obtain  a  patent  upon  pay- 
ing the  surveyor's  fees  and  purchase-money  to  the 
company,  or  their  agent,  on  or  before  a  subsequent 
day,  with  interest  until  payment,  and  that  other- 
wise the  land  should  revert  to  the  company:  a  tender 
to  the  company's  agrent  within  the  time  limited 
was  sufficient  to  prevent  the  forfeiture.  lb. 

10.  In  such  case,  upon  refusal  of  the  company's 
asrent  to  receive  the  money,  the  person  making  the 
tender  was  not  responsible  to  the  company,  or  Its 
asslg-nee.  for  interest  after  the  day.  lb. 

11.  Where  defendants  holding  lands  by  a  joint 
title  are  decreed  to  surrender  possession,  and  pay 
rents  and  profits,  they  are  not  jointly  and  severally, 
but  only  jointly  liable. 

Hlte's  Ex'r  v.  Paul's  Heirs,  154 

12.  A  decree  against  an  executor  for  rents  and 
profits  received  by  the  testator,  oug-ht  expressly  to 
direct  that  he  pay  the  sum  in  question  out  of  the  as- 
sets in  his  hands  to  be  administered,  otherwise  It  Is 
to  be  understood  as  against  him  personally,  and, 
therefore,  erroneous.  lb. 

18.  A  piece  of  ground  beiufir  sold  at  public  auction, 
expressly  according  to  certain  metes  and  bounds, 
(then  and  there  shown  to  the  purchaser  before 
he  became  the  highest  bidder,)  "be  the  same 
more  or  less:"  he  Is  not  entitled  to  any  com- 
pensation for  a  deficiency,  although  the 
previous  advertisement  described  the  tenement 
as  containing  more  than  the  actual  quan- 
tity: neither  Is  the  case  varied  by  subsequent  arti> 
cles  of  agreement  under  seal,  (written  by  the 
purchaser  and  slg'ned  by  the  vendor,  for  the  pur- 
pose of  binding  the  vendor  to  make  a  title.)  In  which 
the  terms  of  the  sale  are  referred  to,  but  the  quan- 
tity of  ground,  mentioned  in  the  advertisement,  is 
specified,  omitting  the  words  "more  or  less."  The 
vendor  is  notj)recluded  by  such  articles  from  prov- 
ing the  terms  of  sale  by  parol  testimony  only. 

Grantland  v.  Wifirht,  179 

14.  In  such  case  it  seems,  however,  that  If  the  chan- 
cellor decree  a  compensation  to  the  purchaser,  and 
the  vendor  does  not  appeal,  the  court  of  appeals  will 
not  correct  the  error  to  his  injury  upon  an  appeal 
by  the  other  party.  lb. 

15.  An  injunction  to  a  judsrment  for  purchase- 
580     money  *ought  not  to  be  dissolved,  until  a  ffood 
and  sufficient  deed  for  the  land  be  tendered  by 
the  vendor. 

Grantland  v.  Wight,  179- 

16.  A  debtor  holding  an  equitable  title  to  land  may 
convey  it  by  deed  of  trust  to  secure  a  creditor,  and 
a  court  of  equity,  on  a  bill  exhibited  by  the  cestuy 
que  trust,  will  compel  another  creditor  (who  with 
notice  of  such  deed,  (though  not  recorded.)  has  ob- 
tained a  conveyance  of  the  legal  title,  by  means  of 
an  order  from  the  debtor)  to  convey  such  legal  titl'^ 
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to  the  trnstee  for  the  purpose  of  applylnsr  It  to  the 
object  of  the  trust 

Lambert  v.  Nanny.  19e 

17.  In  such  case  the  notice  is  bindlnsr  if  received 
at  any  time  before  the  conveyance.  lb. 

18.  A  debtor  holding  an  equitable  title  to  land, 
havinff  conveyed  it  by  deed  of  trust  to  secure  a  cred- 

.  Itor.  and  having  afterwards  caused  a  conveyance 
of  the  leffal  title  to  be  made  to  another  creditor, 
who  had  notice  of  the  prior  deed,  need  not  be  a 
party  to  a  bill  in  equity  exhibited  by  the  cestuy  que 
trust,  to  compel  a  conveyance  of  the  leiral  title,  and 
performance  of  the  trust  lb. 

19.  See  Lease.  No.  1. 

Hyer  v.  Shobe,  200 

50.  It  seems  that  under  the  act  of  1786,  c.  61,  a  riffht 
of  entry  into  lands  by  a  person  entitled  as  special 
occupant,  is  devisable  thouflrh  the  devisor  never  was 
In  actual  possession.    See  Entry,  (Rifirht  of,)  and 

Hyer  v.  Shobe,  200 

51.  By  a  devise  of  a  tract  of  land  in  fee-simple,  to- 
gether with  all  the  crops  thereon,  whether  srathered 
or  flrrowiuff  at  the  time  of  the  testator's  death,  not 
only  the  crops  made  the  year  the  testator  died,  but 
those  of  the  precedinff  year,  remalniufir  on  the  land, 
and  those  brought  thither  from  other  plantations 
to  be  stored,  will  pass. 

Carnasry  and  Wife  v.  Martin's  Ez'rs,  S84 

22.  Under  the  80th  section  of  the  act  of  1748,  c.  1,  a 
^udsmen  tin  favour  of  a  petitioner  for  land  forfeited 
by  non-payment  of  quitrents,  ffave  him  a  prefer- 
able riffht  to  a  ffrant  of  the  land,  which  riffht  he 
could  not  lose  by  failure  to  apply  for  the  ffrant  but 
only  by  a  judflrmentaffalnsthim  in  favour  of  another 
petitioner. 

Norvell  v.  Camm  and  Wife,  267 

28.  A  treasury  land-warrant  cannot  be  laid  upon 
land  as  "waste  and  unappropriated.**  which  is  in  the 
possession  of  a  person  holding  under  a  patent  and 
settlement  lb. 

24.  Whenever  it  appears  that  the  vendor's  own 
title  deeds  must  have  discovered  to  him  the  true 

Quantity  of  land,  he  is  bound  to  make  compensation 
or  a  deficiency,  thoufh  his  deed  to  the  vendee  ex- 
press a  quantity  "more  or  less.** 

Duvals  V.  Boss,  200 

26.  It  seems  that  voluntary  purchasers  of  lands, 
subject  to  the  lien  of  a  judfirment,  are  personally 
responsible  in  equity  to  the  creditor  (the  foods  and 
chattels  of  the  debtor  beinsr  exhausted)  for  half  the 
profits  (or  so  much  of  half  as  may  be  sufficient  to 
satisfy  the  judgment)  jointly  and  not  pro  rata  ; 
notwithstanding*  they  hold  tracts  of  unequal 
values,  and  by  distinct  conveyances. 

Winston  V.  Johnson's  £x*rs,  806 

26.  The  point  in  Vance  v.  Walker  (8  H.  &  M.  2g8) 
affain  solemnly  determined. 

Walker's  Ex'r  v.  Aicklin,  867 

27.  Prior  to  the  act  of  1786.  "concerning  partitions 
and  joint  rlghu  and  oblisrations,"  two  men,  who 
were  partners  in  a  drove  of  cattle,  applied  part 
thereof  to  a  joint  purchase  of  a  settlement-riffht  to 
land,  and  one  of  them  died:  the  survivor  had  the 
land  surveyed  by  virtue  of  a  land-offlce  treasury- 
warrant  and  sold  it  to  a  third  person,  who,  having 
notice  of  the  partnership  right,  obtained  a  ffrant 
for  the  whole  from  the  commonwealth :  a  purchaser 
from  the  heir  of  the  deceased  partner  was,  neverthe- 
less, entitled  in  equity  to  his  share  of  the  land. 

Edfirar  v.  Donnally  and  Jones,  887 

28.  In  such  case  the  surviviufir  partner  and  the 
purchaser  from  him  being  defendants  to  the  bill, 
the  heir  of  the  deceased  partner  is  not  a  necessary 
party,  a  deed  from  him  conveyiufirallhis  right  to  the 
plaintiff  being  produced.  lb. 

29.  See  Vendor  and  Vendee,  No.  4. 

Trueheart  v.  Price,  468 

30.  See  Evidence.  No.  4.  lb. 

31.  See  Construction  of  Laws.  No.  6,  6. 
Claughton  and  others  v.  Macnaughton.  613 

82.  See  Relief,  No.  7,  8. 

Davison  v.  Waite,  .  527 

83.  Land  encumbered  by  mortsrafire  is  liable  (in 
possession  of  a  purchaser  with  notice)  for  the  sum 
intended  to  be  secured  by  the  mortg-affe,  but  not  for 
other  claims  of  the  raortg'agec  against  the  mort- 
gragor.  especially  if  the  purchaser  has  had  no  notice 
of  such  claims.  It  is  therefore  not  liable  for  a  defi- 
ciency or  quantity  in  another  tract  of  land  for  the 
title  of  which  the  mortirage  is  a  collateral  security, 
there  having  been  no  stipulation,  known  to  the  pur- 
chaser, that  the  mortgaged  premises  should  be  lia- 
ble for  such  deficiency.  lb. 

LAND-WARRANT. 

1.  A  treasury  land-warrant  cannot  be  laid  upon 
land,  as  "waste  and  unappropriated,"  which  is  in  the 
po8.sessIon  ot  a  person  holding  under  a  patent  and 
settlement 

Norvell  v.  Camm  and  Wife,  257 


.    LEASE. 

1.  It  appearing*  from  a  demurrer  to  the  evidence, 
in  ejectment,  that  the  rifirht  of  the  lessor  of  the 
plaintiff  originated  in  a  lease  to  I.  S..  his  heirs  and 
as-signs.  for  the  lives  of  his  sons  A.  S.  and  M.  S. ; 
and  his  ^rrandson  A.  S..  jun.,  renewable  to  the 
said  I.  S.,  his  heirs  and  assisrns  forever;  and 
that  I.  S.  dying  intestate,  his  heir  at  law  devised 
the  land  to  the  lessor  of  the  plaintiff:  the  defend- 
ant claiming  under  a  conveyance  from  the  said  A.  S., 
jun.  and  others,  grandchildren  of  the  said  I.  S.: 

a  judgment   for  the  plaintiff  was  affirmed. 
587     thouffh  it  did  not  certainly  appear,  *from  the 

demurrer,    whether  the    said    A.    S.,    M.    S. 
and  A.  S..  jun.,  were  yet  llviuir  or  not 

Hyer  v.  Shobe,  200 

2.  A  deed  of  lease  from  one  of  two  copartners, 
sealed  with  his  seal,  and  In  terms  binding  himself 
only,  is  not  admissible  evidence  in  support  of  an 
avowry  laying  a  demise  by  the  copartners;  not- 
withstanding the  deed  be  expressed  as  "for 
himself  and  his  partner,"  and  It  be  proved  tliat 
the  other  partner  knew  of  the  demise,  and  was 
satisfied  with  it 

Tuttle  V.  Eskridgre.  880 

LEGACY. 

1.  By  a  bequest  of  "all  my  household  groods  and 
furniture,  except  my  plate  and  watch,"  every- 
thing about  the  house  which  had  been  nsually 
held  and  enjoyed  therewith,  and  that  would  tend 
to  the  comfort  and  accommodation  of  thehoose- 
holder,  will  pass.  .  ' 

Carnafiry  and  Wife  v.  Martin's  Ex'rs.  284 

S.  A  lefiracy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marrlagre.  is  no  satisfaction 
of  a  promise  to  the  husband  of  the  amount  of  a 
specific  debt,  (when  recovered,)  to  be  applied  to 
a  particular  purpose,  there  beiuff  no  declaration 
in  the  will  that  the  legacy  was  Intended  as  satisfac- 
tion for  the  promise. 

Scott's  Ex'r  V.  Osborne's  Ex'r,  418 

8.  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest  and  a  case  be  agreed, 
submitting-  the  right  to  be  adjudg-ed,  accordins- 
to  the  lesral  construction  of  the  will,  without  say- 
inff  any  tblntr  about  the  executor's  assent  to  tlie 
legacy,  the  court  will  assume  that  as  a  fact  be- 
tween the  present  parties. 

Royall  V.  Eppes,  Adm'r  of  Royall,  470 

LEGATEES. 

1.  A  legatee  is  not  entitled  to  a  decre*.  but  on 
the  terms  of  sriving  bond  and  security  (If  demanded 
by  the  executor)  to  refund,  in  case  It  be  needf  nl. 
for  the  payment  of  debts. 

Clay  V.  Williams  and  others,  128 

Stovall's  Ex'r   v.  Woodson  and  Wife,  S.P.,  808 

2.  All  the  residuary  leiratees  or  distributees  ourht 
to  be  parties  to  a  suit  for  division  of  a  re8ldnum.(l> 

Richardson's  Ex'r  v.  Hunt,  i48 

8.  Where  slaves  are  specifically  bequeathed  to  a 
child,  when  he  or  she  shall  attain  the  a^e  of  St 
years,  or  shall  marry,  and  no  provision  Is  made 
expressly  for  maintenance  in  the  mean  time, 
their  intermediate  profits  (If  not  otherwise  dis- 
posed of)  do  not  pass  by  a  general  residuary 
clause,  but  go  to  the  legratee. 

Quarles's  Ex'r  v.  Quarles  and  others,  asi 

4.  In  such  case  the  lesratee  is  also  entitled  to 
interest  on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor:  no  firood  reason  appear- 
ing for  his  failure  to  apply  the  principal  to  the 
use  of  the  leg-atee. 

Quarles's  Ex'r  v.  Quarles  and  others,  SSt 

5.  Though  specific  legatees  jolnUy  sue,  the 
decree  ought  to  be  several,  conformably  to  their 
respective  righu.  i|j 

6.  If  after  the  qualification  of  an  executor,  he 
die  without  closing  his  administration,  and  the 
leg-atees  (without  the  Intervention  of  an  admin- 
istrator de  bonis  non)  take  possession  of  the 
assets,  a  court  of  equity,  on  a  bill  for  discovery, 
will  consider  such  of  them  as  are  solvent  respon- 
sible to  creditors  for  the  whole  amount  and  will 
not  grive  them  credit  for  the  proportions  of  such 
as  prove  to  be  insolvent:  yet,  in  decreein^r  against 


(I)  On  this  subject  the  followlnjr  point  has  been 
decided  In  the  case  of  Branch's  Adm'r  v.  Booker*s 
Adm'r,  March  20,  1812.  Where  a  division  of  a 
testator's  estate,  in  pursuance  of  his  will.  Is  not 
to  be  made  at  one  and  the  same  time,  but  at  the 
several  periods  when  any  one  or  more  of  his  chil- 
dren shall  separate  from  the  family,  it  is  not 
necessary  that  all  the  legatees  be  made  parUes 
to  each  suit  in  chancery  for  a  division,  but  only 
those  entitled  to  participate  In  the  division  then 
In  question.— Note  in  Original  Edition. 
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tbe  solvent   leiratees,   the  court  will  not   cbargre 
them  jointly,  but  pro  rata. 

Hopkirk  v.  Dennis  and  others,  828 

7.  It  seems  that  a  specific  legatee  is  not  a  com- 
petent witness  to  disprove  the  claim  of  a  cred- 
itor atrainst  the  estate  of  the  testator. 

Temple's  Ex'r  v.  Ellett's  Ex'r.  4B2 

LIEN. 
1.  It  seems  that  voluntary  purchasers  of  lands 
subject  to  the  lien  of  a  judgment  are  personally 
responsible,  in  equity,  to  the  creditor  (the  goods 
and  chattels  of  the  debtor  being  exhausted)  for 
half  the  profits  (or  so  much  of  half  as  may  be 
sufficient  to  satisfy  the  judgment)  jointly,  and 
not  pro  rata:  notwithstandinff  they  hold  tracts  of 
unequal  values,  and  by  distinct  conveyances. 

Winston  V.  Johnston's  Ex'rs.  806 

LIFE  ESTATE. 

1.  An  executor  or  administrator,  holding  slaves 
in  which  his  testator  or  intestate  had  only  an  estate 
for  life,  terminable  upon  his  dyinsr  without  issue 
living'  at  the  time  of  his  death,  (which  event 
actually  took  place.)  may  be  charg-ed  in  detinue 
personally,  and  not  as  executor  or  administrator. 

Royall  V.  Eppes,  Adm'r  of  Royall.  479 

2.  When  a  widow  marries  again,  the  slaves 
which  she  held  for  the  term  of  her  life,  as  part 
of  the  estate  of  her  first  husband,  belong  to  her 
second  husband,  and  his  representatives,  until 
lier  death. 

M'Cargo.  Ex'r  of  Callicott  v.  CalUcott,  601 

LlhttTATIONS  OF  TIME. 
1.  The  circumstance  that  a  plaintiff  is  a  British 
subject,     and     was    entitled    to     his    claim 
588     •before  the  year  1776,  is  not,  in  lUelf.  suffi- 
cient to  protect   him  against  the   operation 
of  the  act  of  limitations. 

Seattle  v.  Tabb's  Adm'rs,  284 

S.  A  mutual  understanding  and  agreement  be- 
tween a  debtor  and  creditor,  that  suit  shall  not 
bebrougrht  upon  an  account  until  the  debtor  shall 
liave  gone  to  Europe  and  returned,  is  a  good  bar 
to  the  act  of  limitations  dnriuff  his  absence  from 
ibis  country,  and  may  be  ffiven  in  evidence  to 
prevent  the  court's  expuufiring  from  such  account 
Items  appearing-  to  have  been  due  five  years  before 
his  death. 

HoUaday.  Ex'r  of  Littlepaffe  v.  Llttlepag-e,     816 

8.  See  Promise,  No.  1.  2.  and 

Scott's  Ex'r  V.  Osborne's  Ex'r,  418 

4.  It  is  no  answer  to  the  bar  set  up  by  the  plea 
of  the  act  of  limitations,  that  the  plaintiff  sued 
out  a  writ  for  the  same  cause  of  action  within 
the  time  prescribed  by  the  act,  which  writ  was 
•executed  and  returned,  and  went  ofi  the  docket 
for  want  of  formality. 

Callls  V.  Waddy,  611 

5.  In  an  action  on  the  case  for  a  deceit,  if  the 
defendant  plead  that  the  cause  of  action  did  not 
accme  within  five  years  next  before  auinff  out 
the  writ,  a  replication  that  the  fraud  came  to  the 
plaintiff's  knowledge  within  that  time  is  not  good: 
and  issue  joined  upon  It  should  be  set  aside  by 
the  court  as  immaterial.  lb. 

6.  See  Loan,  No.  2,  8. 

Gay  V.  Moseley,  648 

LOAN. 

1.  See  Mortgage,  No.  1,  and 

Klnff  V.  Newman.  40 

2.  A  slave,  lent  either  before  or  after  the  act  to 
prevent  frauds  and  perjuries,  having  remained, 
since  the  commencement  of  that  act,  more  than 
five  years  in  the  loanee's  possession,  without  any 
demand  made  on  the  part  of  the  lender,  must  be 
considered  the  absolute  property  of  the  person  so 
remaining  in  possession,  as  to  creditors  of,  and 
purchasers  under  him. 

Gay  V.  Moseley.  648 

3.  And  proof  of  notice  of  the  loan,  or  of  a  deed 
of  trust  from  the  lender,  recorded  in  the  court 
of  a  county  whereirr  neither  of  the  parties 
lived,  is  not  sufficient  to  do  away  the  effect  of 
such  possession.  lb. 


LOYAL  COMPANY. 

1.  See  Lands.  No.  7.  8.  9. 10. 
Boss  V.  Keewood,  Hoofacre  and  Smith, 
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LUNACY. 

1.  A  commission  of  lunacy  asrainst  a  testator  is 
not  a  revocation  of  a  will  which  he  made  when  of 
sound  mind. 

Huffhes  V.  Huffhes's  Ex'r,  209 

MAINTENANCE. 

1.  Where  slaves  are  specifically  bequeathed  to  a 
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child  when-  he  or  she  shall  attain  the  afire  of  21 
years,  or  shall  marry,  and  no  provision  is  make 
expressly  for  maintenance  in  the  mean  time, 
their  intermediate  profits,  if  not  otherwise  dis- 
posed of.  do  not  pass  by  a  general  residuary  clause, 
but  go  to  the  legatee. 

Quarles's  Ex'r  v.  Quarles  and  others,  381 

2.  In  such  case  the  learatee  is  also  entitled  to 
interest  on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor,  no  good  reason  appear- 
InfiT  for  his  failure  to  apply  the  principal  to  the 
use  of  the  leg-atee.  lb. 

MALICIOUS  PROSECUTION. 

1.  In  the  action  on  the  case  for  conspiracy,  as 
well  as  in  the  action  for  malicious  prosecution, 
an  averment  In  the  declaration  that  the  prosecu- 
tion was  false  and  malicious  is  not  sufficient,  but 
it  must  be  averred  to  have  been  without  probable 
cause. 

Klrtley  v.  Deck  and  others.  10 

MARRIAGE. 

1.  See  Husband  and  Wife,  No.  8. 
Bowles  V.  Bingham, 

MARRIAGE  CONTRACT. 

1.  Property  claimed  by  a  son-in-law.  under  a 
marriasre  contract  with  a  decedent  in  his  lifetime, 
and  recovered  by  a  decree  asralnst  the  adminis- 
tratrix and  distributees,  is  not  in  any  manner 
responsible  to  the  creditors  of  such  decedent, 
unless  it  appear  that  such  decree  was  obtained 
by  fraud  and  collusion  between  the  parties. 

Clay  V.  Williams  and  others,  128 

8.  See  Promise.  No.  1,  and 
Scott's  Ex'r  V.  Osborne's  Ex'r,  418 

MARRIAGE  SETTLEMENT. 

1.  A  marriag'e  settlement  by  a  husband  on  his 
wife  and  her  children  by  him.  (thousrh  born  in 
fornication.)  is  a  conveyance  to  purchasers  for 
valuable  consideration  as  to  the  children,  as  well 
as  the  wife,  and  not  void  as  to  creditors,  no 
fraudulent  Intention  being-  proved. 

Coutts  and  others  v.  Greenhow,  868 

2.  A  wife,  who  lived  with  her  husband  and  was 
maintained  by  him.  cannot,  after  his  death, 
demand  an  account  of  profits  which  he  received. 

of     a     separate    estate     settled    upon    her. 
660     *nosuch  demand  having  been  made  by  her 
in  his  lifetime. 
Moore's  Ex'r  v.  Ferg^uson  and  others,  481 

MAXIMS. 

1.  In  the  case  of  legal  rights,  the  principle  caveat 
emptor  properly  applies:  but  equitable  rlsrhts  may 
be  lost  by  a  sale  to  a  bona  fide  purchaser  without 
notice. 

Taylor  V.  Stone,  314 

MILLS. 

1.  Under  circumstances,  the  payment  of  the  dam- 
ages assessed  in  a  mill  case  oufht  to  be  presumed, 
especially  if  a  firreat  leufirth  of  time  has  elapsed, 
during  which  the  owner  of  the  land  to  whom  such 
damages  were  assessed,  acquiesced  in  the  building 
of  the  mill  without  claim  or  objection  on  his  part. 
Younsr  V.  Price  and  others,  684 

MISTAKE. 

1.  What  evidence  of  circumstances  prior  and  sub- 
sequent to  the  date  of  a  deed  of  gift,  is  sufficient  to 
set  it  aside  on  the  srround  of  mistake  on  the  part  of 
the  donor,  and  fraud  on  the  part  of  the  writer. 

Jones  V.  Robertson,  187 

2.  Proof  of  subsequent  declarations  and  acts  of 
the  donor  (though  not  admissible  taken  slnsrly)  may 
be  received,  under  total  absence  of  testimony  ap- 
plying to  the  time  of  the  contract,  and  in  connex- 
ion with  corroborating  circumstances,  to  show  that 
the  writing  was  misunderstood,  or  misrepresented, 
at  the  time  of  sisrnature.  lb. 

3.  The  point  in  Vance  v.  Walker  (8  H.  &  M.  288,) 
asrain  solemnly  determined. 

Walker's  Ex'r  v.  Aicklin,  857 

4.  In  debt  upon  a  bill  penal.  If,  through  a  mistake 
of  the  clerk,  the  writ  be  issued  for  dollars,  when  it 
should  be  pounds:  and  (the  plaintiff's  declaration 
being  filed,  conformably  with  the  bill  penal)  judg- 
ment by  default  be  entered  asralnst  the  defendant 
and  his  appearance*  bail,  for  so  many  pounds:  the 
ball,  being  informed  of  the  mistake  before  he 
signed  the  bail-bond,  and  havlnsr  made  no  defence 
at  law.  is  not  entitled  to  relief  in  equity. 

Carter  v.  Cockrill  and  Rogers,  448 
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MONEY  HAD  AND  RECEIVED. 

1.  Money  levied  by  the  sberlff  npon  a  Judsment 
which  is  afterwards  reversed,  canaot  be  recovered 
back  by  general  indebitatas  assumpsit  for  money 
had  and  received,  wlthont  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied  to 
his  use. 

Isom  V.  Johns,  272 

MORTGAGE. 

1.  Whether  a  contract  is  a  mortffaire  or  a  condi- 
tional sale,  "depends  on  the  whole  circumstances  of 
the  contract,  and  not  the  mere  written  evidence  of 
it:"  the  ffreat  point  to  be  considered  beinff,  whether 
the  parties  Intended  to  treat  of  a  purchase,  and,  con- 
templating the  value  of  the  commodity,  fixed  the 
price,  or  whether  the  object  was  a  loan  of  money, 
and  a  security  or  pledge  for  repayment. 

Kinsr  V.  Newman,  40 

2.  An  action  of  covenant  does  not  lie  upon  the 
proviso  in  a  mortg'ag-e  deed,  "that  upon  payment  of 
a  certain  sum  of  money,  the  deed  shall  be  void." 
there  beinff  no  express  covenant  for  payment  of  the 
money. 

Drummond's  Adm'rs  v.  Richards,  8S7 

8.  If  a  mortffaffee  of  lands  (thousrh  not  in  his 
actual  use  or  occupation)  suffer  them  to  be  sold  for 
taxes,  quaere,  whether  he  shall  be  indemnified  out 
of  other  property  bona  fide  conveyed  by  the  mort- 
gasror  to  a  mere  volunteer? 

Coutts  and  others  v.  Greenhow,  36S 

4.  Jf  a  purchaser  of  land,  subject  to* encumbrance 
by  mortffaffe,  apply  to  equity  for  relief  asralnst  a 
judgment  in  ejectment,  the  decree  oucht  not  to  be 
that  the  Injunction  be  dissolved,  unless  the  com- 
plainant pay  the  sum  due  to  the  mortgaffee:"  but 
"that  the  mortsrasred  premises  be  sold,  unless,'*  Ac : 
and  that,  out  of  the  proceeds  of  the  sale,  the  sum 
due  be  paid  to  the  mortgasree.  and  the  surplus,  if 
any,  to  the  complainant. 

Davison  v.  Waite,  527 

6.  In  such  case.  If  the  dower  Interest  of  the  mort- 
gagor's wife  has  been  relinquished  to  the  complain- 
ant, but  not  to  the  mortgagee,  the  court,  in 
directing  the  sale,  ought  to  guard  the  complainant's 
right  to  such  dower  interest.  lb. 

6.  Land  encumbered  by  mortgage  is  liable  (in 
possession  of  a  purchaser  with  notice)  for  the  sum 
intended  to  be  secured  by  the  mortgage,  but  not 
for  other  claims  of  the  mortgagee  against  the 
mortgagor,  especially  if  the  purchaser  has  had  no 
notice  of  such  claims.  It  is.  therefore,  not  liable 
for  a  deficiency  of  quantity  in  another  tract  of  land 
for  the  title  of  which  the  mortgage  is  a  collateral 
security,  there  having  been  no  stipulation,  known 
to  the  purchaser,  that  the  mortgaged  premises 
should  be  liable  for  such  deficiency.  lb. 

MOTION. 

1.  On  a  motion  against  a  clerk  for  the  penalty  in- 
curred by  failing  to  pay  the  taxes  on  law  process, 
he  may  defend  himself  by  showing  that  he  used 
due  diligence  to  get  a  commissioner  of  the  revenue 
to  compare  his  account  with  the  books  In  his  ofiice, 

and  certify  thereupon  as  the  law  requires,  and 
600  was  prevented  *by  the  default  of  such  commis- 
sioner from  obtaining  a  quietus;  and  if  he 
failed  to  make  such  defence,  without  a  competent 
excuse,  he  cannot  obuin  relief  In  equity  on  the 
same  ground. 

The  Auditor  v.  Nicholas,  81 

2.  See  Summary  Proceedings,  No.  1,  S,  8. 
Mayor  and    Commonalty  of   Alexandria  v. 

Hunter,  828 

8.  See  Execution,  No.  8. 
Royster  and  others  v.  Leake,  280 

NEW  TRIAL. 

1.  The  court  of  appeals  will  not  reverse  a  judg- 
ment, on  the  ground  that  the  court  below  refused 
to  sign  a  bill  of  exceptions  to  its  opinion  overruling 
a  motion  for  a  new  trial,  if  the  weight  of  evidence 
exhibited  supports  the  verdict. 

Shanks  and  M'Rae  v.  Fenwick,  478 

NOTICE. 

1.  A  patent,  though  not  registered,  is  good  in 
equity  against  a  purchaser  having  notice:  and 
quaere,  is  it  not  good  at  law? 

Roberts's  Widow  and  Heirs  v.  Stanton.  120 

2.  In  such  case,  information  of  the  existence  of 
the  patent,  by  neighborhood  report,  and  from  a 
person  declaring  he  had  seen  it,  together  with 
knowledge  of  possession  and  cultivation  by  tenants 
of  the  patentee,  is  sufllclent  notice  to  bar  the  laying 
a  warrant  upon  the  land  as  waste  and  unappro- 
priated, lb. 

8.  Quaere,  is  a  patent  not  registered  good,  either 


at  law  or  in  equity,  against  a  purchaser  without 
notice,  no  proof  appearing  of  visible  possession  or 
cultivation  by  the  patentee  in  person,  or  by  his  ten- 
ants? Ibi. 

4.  A  debtor  holding  an  equitable  title  to  land,  may 
convey  it,  by  deed  of  trust  to  secure  a  creditor: 
and  a  court  of  equity,  on  a  bill  exhibited  by  the 
cestuy  que  trust,  will  compel  another  creditor  (who, 
with  notice  of  such  deed,  (though  not  recorded. > 
has  obtained  a  conveyance  of  the  legal  title  by 
means  of  an  order  from  the  debtor)  to  convey  sacti 
legal  title  to  the  trustee,  for  the  purpose  of  apply- 
ing it  to  the  object  of  the  trust 

Lambert  v.  Nanny.  196 

5.  In  such  case  the  notice  is  binding  if  received  at 
any  time  before  the  conveyance.  lb. 

6.  On  a  motion  by  the  mayor  and  commonalty  of 
Alexandria  to  recover  money  due  by  assessment 
for  paving  the  streets,  the  notice  must  state  the 
true  amount  of  the  assessment  due  from  the  de— 
fendant:  for,  if  the  sum  in  proof  be  different  from 
that  in  the  notice,  the  court  will  not  give  judgment 
for  the  sum  actually  due. 

Mayor  and    Commonalty  of  Alexaudria  v. 
Hunter,  228^ 

7.  See  Executions,  No.  2. 

Bronaughs  v.  Freeman's  Ex'r.  26<V 

8.  A  failure  to  set  forth  in  a  commissioner's  re- 
port, that  notice  was  given  to  the  parties,  is 
not  an  error  sufficient  to  reverse  a  decree,  if  no 
exception  to  the  report  appear  in  the  record. 

White's  Ex'rs  v.  Johnson  and  others,  28& 

9.  Want  of  notice  of  the  time  and  place  of  a  com- 
missioner's taking  an  account  or  the  court's  acting: 
upon  the  report  too  soon,  are  not  sufllclent  reasons^ 
for  a  bin  of  review:  such  objections  not  havlnir 
been  taken  (as  they  ought  to  have  been)  before  the 
rendition  of  the  decree. 

Winston  v.  Johnston's  Ex'rs,  805- 

10.  In  the  case  of  legal  rights,  the  principle  caveat 
emptor  properly  applies;  but  equitable  rights  may 
be  lost  by  a  sale  to  a  bona  fide  purchaser  without 
notice. 

Taylor  v.  Stone.  814 

11.  See  Lands,  No.  7. 

Edgar  V.  Donnally  and  Jones,  SS7 

12.  See  Equity,  No.  40.  lb. 
18.  See  Mortgage.  No.  6. 

Davison  v.  Waite.  687 

14.  See  Slaves,  No.  16,  16. 
Gay  V.  Moseley.  MS 

OBLIGATION. 

1.  The  heir  of  an  heir  is  responsible  upon  an  obli- 
gation, in  which  the  heirs  are  bound,  provided  be 
have  assets  by  descent  from  the  obligor. 

Waller's  Ex'rs  v.  Ellis  and  others,  8S 

S.  In  declaring  against  such  remote  heir,  he 
should  be  charged  as  heir  of  the  heir  of  the  obligor, 
or  as  heir  of  the  obligor,  with  a  videlicet  setUncr 
forth  the  intervening  descent;  but  it  is  not  neces- 
sary to  state  how  he  is  heir.  n>. 

OCCJUPANCY. 

1.  It  seems,  that  under  the  act  of  178(»,  c  61.  a  right, 
of  entry  into  land,  by  a  person  entitled  as  si>ecial 
occupant  is  devisable  by  him,  though  he  never  was 
in  actual  possession,  and  another  person  held  the 
land,  with  an  adverse  claim,  at  the  time  of  tbe 
devise. 

Hyer  v.  Shobe,  SOO 

ONUS  PROBANDL 

1.  Where  an  act  of  assembly  authorizes  a  judgr- 
ment  by  motion  in  a  summary  way,  in  the  court  of 
the  county  where  the  defendant  resides,  the  plain- 
tiff is  bound  to  prove  the  defendant's  residence, 
though  no  objection  be  made  on  his  part;  for  the 
court  will  presume  nothing  In  favour  of  a  summary 
motion. 

Mayor,  &c.  of  Alexandria  v.  Hunter.  228 

501        *2.  See  Contract  Na  5.  and  Equity.  No.  St. 

Page's  Ex'r  v.  Winston's  Adm'r.  988 

8.  In  a  suit  for  freedom,  a  finding  by  the  jury,  from 
Inspection,  that  the  plaintiff  is  a  white  person,  is 
conclusive  In  his  favour,  unless  it  be  proved,  on  the 
other  side,  that  he  descended  in  the  maternal  line 
from  a  slave. 

Hook  V.  Nanny  Pagee  and  others.  879 

PARTIES. 

1.  All  the  residuary  legatees  or  distributees  onglit 
to  be  parties  to  a  suit  for  division  of  a  residuum. 

Richardson's  Ex'r  v.  Hunt  148 

But  see  note  to  Legatees,  No.  2. 

2.  In  tracing  a  title  to  land  in  controversy,  a  de- 
cree in  a  suit  between  other  parties  is  not  evidence. 
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afiralnst  a  person  claiming  under  neither  of  them, 
that  one  of  those  parties  was.  in  fact,  as  therein 
described,  eldest  son  and  heir  of  a  former  proprietor, 
it  beinc  incumbent  upon  the  party  wishinflr  to  avail 
himself  of  such  fact,  to  prove  it  by  evidence 
aliunde,  but  such  decree  may  be  received  (as  a  link 
in  the  chain  of  evidence)  to  prove  the  fact  that  it 
was  rendered. 

Lovell  V.  Arnold.  167 

3.  A  debtor  holding  an  equitable  title  to  land, 
haviuff  conveyed  it  by  deed  of  trust  to  secure  a 
creditor,  and  having  afterwards  caused  a  convey- 
ance of  the  leffal  title  to  be  made  to  another  cred- 
itor, who  had  notice  of  the  prior  deed,  need  not  be 
a  party  to  a  bill  in  equity  exhibited  by  the  cestuy 
que  trust,  to  compel  a  conveyance  of  the  lesral  title, 
and  performance  of  the  trust. 

Lambert  v.  Nanny,  196 

PARTNERSHIP. 

1.  Freiffht  (thousrh  by  the  terms  of  a  charter- 
party  payable  monthly  if  required)  is  not  to  be 
recovered,  where  the  voyasre  was  never  completed, 
but  the  vessel  condemned  by  a  foreign  tribunal, 
in  consequence  of  a  traud  attempted  by  one  of  the 
owners  intrasted  by  the  rest  with  the  care  of  the 
vessel,  thouffh  no  proof  appear  of  their  assenting  to 
such  fraudulent  act. 

Had  field  v.  Jameson,  58 

Sl  In  such  case,  the  copartners  are  not  entitled  to 
compensation  for  the  loss,  except  asralnstthe  fraud- 
ulent partner.  lb. 

8.  It  seems,  too,  that,  moreover,  the  copartners 
collectively  (as  well  as  the  fraudulent  partner 
individually)  are  responsible  to  a  third  person  for 
a  loss  occasioned  by  the  fraud.  lb. 

4.  A  deed  of  lease  from  one  of  two  copartners, 
sealed  with  his  seal,  and  in  terms  bindinff  himself 
only,  is  not  admissible  evidence  in  support  of  an 
avowry  laying  a  demise  by  the  copartners:  not- 
withstanding the  deed  be  expressed  as  "for  him- 
self and  his  partner.**  and  it  be  proved  that  the 
other  partner  knew  of  the  demise  and  was  satisfied 
with  it. 

Tuttle  V.  Eskridfire,  880 

6.  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  omitted  in  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person  not 
named  in  either,  a  Judgment  against  the  company, 
for  that  person's  failing  to  appear,  cannot  be 
sustained. 

Scott  &  Co.  V.  Dunlop,  Pollock  &  Co.,  849 

6.  Quaere,  in  such  case,  whether  any  judgment 
by  default  could  be  sustained?  lb. 

7.  Prior  to  the  act  of  1786,  "concemlng  partitions, 
and  Joint  rights  and  obligations,"  two  men.  who 
were  partners  in  a  drove  of  cattle,  applied  part 
thereof  to  a  joint  purchase  of  a  settlement  right  to 
land,  and  one  of  them  died:  the  survivor  had  the 
land  surveyed  by  virtue  of  a  land-office  treasury- 
warrant,  and  sold  it  to  a  third  person,  who.  having 
notice  oi  the  partnership  right,  obtained  a  grant  of 
the  whole  from  the  commonwealth:  a  purchaser 
from  the  heir  of  the  deceased  partner  was,  never- 
theless, entitled  in  eqaity  to  his  share  of  the  land. 

Edgar  V.  Donnally  and  Jones,  887 

8.  In  such  case,  the  surviving  partner  and  the 
purchaser  from  him  being  defendants  to  the  bill, 
the  heir  of  the  deceased  partner  is  not  a  necessary 
party:  a  deed  from  him  conveying  all  his  right  to 
the  plaintiff  being  produced.  lb. 

PATENT  FOR  LAND. 

1.  A  patent,  though  not  registered,  is  good  in 
equity  against  a  purchaser  having  notice:  and 
quxre.  is  it  not  also  good  at  law? 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

8l  In  such  case  information  of  the  existence  of 
the  patent,  by  neighbourhood  report,  and  from  a 
person  declaring  he  had  seen  it,  together  with 
knowledge  of  possession  and  cultivation  by  tenants 
of  the  patentee,  is  sufficient  notice  to  bar  the  laying 
a  warrant  upon  the  land  as  waste  and  unappro- 
priated, lb. 

8.  Quaere,  is  a  patent  not  registered  good,  either 
at  law  or  in  equity,  against  a  purchaser  without 
notice,  no  proof  appearing  of  visible  possession  or 
cultivation  by  the  patentee  in  person,  or  by  his 
tenants?  lb. 

4.  See  Lands,  No.  7,  8,  9.  la 
Ross  V.  Keewood,  Hoof  acre  and  Smith,  141 

6w  Under  the  80th  section  of  the  act  of  1748.  c.  1,  a 
judgment  in  favour  of  a  petitioner  for  land  for- 
feited by  non-payment  of  quitrents,  gave  him  a 
preferable  right  to  a  grant  of  the  land,  which  right 
lie  could  not  lose  by  failing  to  apply  for  the  grant. 


but  only  by  a  judgment  against  him  in  favour  of 
another  petitioner. 

Norvell  v.  Camm  and  Wife,  aw 

6.  A  treasury  land-warrant  cannot  be  laid  upon 

land,  as  "waste  and  unappropriated,"  which  is  in 

the  possession  of  a  person  holding  under  a  patent 

and  settlement  lb. 
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1.  Proof  of  a  parol  acknowledgment  by  a  third 
person,  that  he  received  a  sum  of  money  from  the 
plain  tiff  for  the  defendant's  use,  may  with  prop- 
priety  be  left  to  the  Jury,  as  a  link  in  the  chain  of 
circumstances:  such  acknowledgment  having  been 
made  at  or  about  a  time  when  the  defendant,  or 
some  person  for  him.  must  have  paid  the  money 
in  question:  and  by  a  person  competent  to  charge 
himself  by  an  ordinary  receipt.  But  the  death  of 
such  person  is  not  sufficient  ground  for  admitting 
the  evidence. 

HoUaday,  Ex'r  of  Llttlepage,  v.  Littlepage,      816 

PENALTY. 

1.  On  a  motion  against  a  clerk  for  the  penalty 
incurred  by  failing  to  pay  the  taxes  on  law  process, 
he  may  defend  himself  by  showing  that  he  used 
due  diligence  to  get  a  commissioner  of  the  revenue 
to  compare  bis  account  with  the  books  in  his  office, 
and  certify  thereupon  as  the  law  requires,  and 
was  prevented  by  the  default  of  such  commis- 
sioner from  obuining  a  quietus.  And  if  he  fail  to 
make  such  defense,  without  a  competent  excuse, 
he  cannot  obtain  relief  in  equity  on  the  same 
ground. 

The  Auditor  v.  Nicholas,  81 

PLAINTIFF. 

1.  Where  a  complainant  is  appellant  from  a 
superior  court  of  chancery,  the  court  of  appeals 
has  no  Jurisdiction,  unless  the  subject  in  contro- 
versy be  a  freehold,  or  franchise,  or  amount  to  one 
hundred  and  fifty  dollars,  exclusive  of  all  costs 
Incident  to  the  original  Judgment,  or  arising  from 
injunctions,  or  appeals,  subsequent  thereto. 

Cooke  V.  Piles,  isi 

2.  Where  a  Judgment  is  perpetually  enjoined  in 
part,  the  plaintiff  in  equity  ought  in  general  not  to 
be  decreed  to  pay  costs. 

Ross  V.  Gordon,  280 

8.  In  such  case,  the    error    of    awarding   costs 

against  the  plaintiff  is  sufficient,  upon  his  appeal, 

to    reverse    the    decree,  though    right  in    every 

other  respect  jyy, 

PLEADING. 

1.  See  Heir  and  Ancestor,  No.  1,  8,  8. 

Waller's  Ex'rs  v.  Ellis  and  others.  88 

2.  See  Bonds,  No.  6.  ib. 
8.  Under  the  act  of  1792,  (1  Rev.  Code,  c  66,  s.  40,) 

the  plaintiff  in  replevin,  and  the  defendant  in  all 
other  actions,  may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think  necessary 
for  his  defence,  notwithstanding  such  several  mat- 
ters be  inconsistent  with  each  other.  ib. 

4.  If  a  defendant  plead  and  demur  to  the  whole 
declaration,  and  the  demurrer  be  overruled. 
Judgment  ought  not  to  be  entered  without  first 
trying  the  issues  Joined  on  the  other  pleas. 

Waller's  Ex'rs  v.  Ellis  and  others.  88 

5.  In  trespass  quare  clausum  f regit,  the  declara- 
tion charging  the  trespass  generally  in  a  parish 
and  county,  if  the  defendant  plead  not  guilty,  and 
a  justification  "that  the  land  in  question  was  his 
freehold,"  the  plaintiff  must  reply  to  the  justifica- 
tion, as  well  as  Join  issue  upon  the  plea  of  not 
guilty. 

Man  gum  v.  Flowers,  205 

6.  It  is  too  late  after  issue  Joined  to  object  to  the 
court's  Jurisdiction  on  the  ground  of  non-residence 
of  the  defendant 

Monroe  (Governor)  v.  Redman,  240 

7.  In  an  action  of  covenant  upon  articles  by  which 
the  defendants  authorized  the  plaintiff  to  take  into 
his  possession  certain  mills,  to  put  the  same  in  com- 
plete repair  and  to  make  such  alterations  in  the 
construction  thereof,  as  should,  in  his  opinion, 
be  best  calculated  to  give  them  their  full  power 
and  effect:  engaging,  that  they,  at  all  times, 
would  be  ready  to  pay  the  amount  of  the  expen- 
ditures incurred,  on  the  production  of  proper 
vouchers  :  and  that  the  plaintiff  should  retain  the 
possession  of  the  premises  for  a  term  of  years, 
paying  a  certain  rent:  provided  that  in  all  the 
repairs  and  improvements  thus  left  to  his  discre- 
tion, he  would  not  consider  his  own  temporary 
accommodation  only,  but  the  permanent    advan- 
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tasre  of  the  property  also,  and  proportion  the  ex- 
penditures accordingly ;  "npon  the  plea  of 
covenants  performed,"  and  issue,  the  question, 
whether  the  plaintiff  had  complied  with  the  terms 
of  the  proviso,  was  properly  before  the  Jury. 

Fenwick  v.  M'Murdo  and  Fisher,  844 

8.  The  writ  is  part  of  the  record,  for  the  purpose 
of  amendment  only,  where  issue  has  been  Joined 
upon  a  plea  to  the  action. 

Payne  and  Fairfax  v.  Orlm,  297 

9.  After  issue  joined  on  a  plea  to  the  action  it  is 
too  late  to  move  the  court  to  dismiss  the  suit,  on 
the  srround  of  a  defect  in  the  writ,  or  for  leave  to 
file  a  plea  in  abatement  lb. 

10.  In  detinue  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of 
defrauding  creditors,  and  therefore  void,  is  ad- 
missible upon  the  plea  of  non  detinet,  and  issue. 

Stratton  v.  Minnis,  829 

11.  When  the  appearance  bail,  having*  been 
admitted  to  defend  the  suit,  afterwards  waives  his 
plea.  Judgment  Is  to  be  entered  asralnst  the  princi- 
pal as  well  as  the  bail. 

Wallace  and  others  v.  Baker,  884 

13.  Itisnqanswer  to  the  bar  set  up  by  the  plea 
of  the  act  of  limitations,  that  the  plaintiff  sued  out 
a  writ  for  the  same  cause  of  action,  within  the 
time  prescribed  by  the  act,  which  writ  was  ex- 
ecuted and  returned  and  went  off  the  docket  for 
want  of  formality. 

Callis  V.  Waddy,  611 

18.  See  Action,  No.  la  lb. 
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•POSSESSION. 


1.  A  deed  of  above  thirty  years*  standinc  re< 
quires  no  other  proof  of  its  execution  than  the  bare 
production,  where  the  possession  has  ffone  accord- 
ing- to  its  provisions,  and  there  is  no  apparent 
erasure  or  alteration. 

Roberts's  Widow  and  Heirs  v.  Stanton.  129 

2.  It  seems,  that  under  the  act  of  1786,  c.  02,  a 
right  of  entry  by  a  person  entitled  as  special  oc- 
cupant into  lands  is  devisable,  thduffh  the  devisor 
never  was  in  possession.    See  Entry,  (Risrht  of.)  and 

Hyer  v.  Shobe.  200 

8.  It  seems  now  settled  that  an  absolute  deed  of 

slaves,  or  other  personal  property,  the  possession  of 

which  remains  with  the  vendor,  is  fraudulent,  per 

se,  as  to  creditors. 

Alexander  v.  Deneale,  341 

4.  Where  the  lessor  of  th6  plaintiff  In  ejectment 

dies  pending  the  suit,  judgment  is  to  be  rendered  as 

if  he  were  still  living:  and  possession  to  be  fflven 

under  control  of  the  court. 

Mooberry  and  others  v.  Marye.  463 

6.  A  case  agreed  in  ejectment  flndinff  the  lease, 
entry,  and  ouster,  in  the  declaration  mentioned, 
sufficiently  admits  that  all  the  defendants  who 
a«rreed  the  case  are  in  possession  of  the  land  in 
controversy,  unless  there  be  an  express  finding-  to 
the  contrary.  lb. 

a.  A  slave,  lent  either  before  or  after  the  act  to  pre- 
vent frauds  and  perjuries,  having-  remained,  since 
the  commencement  of  that  act,  more  than  five 
years,  in  the  loanee's  possession,  without  any  de- 
mand made  on  the  part  of  the  lender,  must  be  con- 
sidered the  absolute  property  of  the  person  so 
remaining  in  possession,  as  to  creditors  of,  and 
purchasers  under  him. 

Oay  V.  Moseley,  648 

7.  And  proof  of  notice  of  the  loan,  or  of  a  .deed  of 
trust  from  the  lender,  recorded  in  the  court  of  a 
county  wherein  neither  of  the  parties  lived,  is  not 
sufficient  to  do  away  the  effect  of  such  possession. 

lb. 
POWER, 

1.  As  far  as  circumstances  will  permit  a  court  of 
equity  will  supply  any  defect  in  the  execution  of  a 
power  given  by  a  will  to  executors  or  trustees,  to 
sell  lands  for  payment  of  debts  or  legacies.  A  con- 
veyance, therefore,  by  one  executor  or  trustee 
only,  (instead  of  three.)  but  in  all  other  respects 
conformable  to  the  Intention  of  the  testator  in 
creating  the  trust,  will  be  supported  in  favour  of  a 
purchaser  for  a  valuable  consideration,  and  this, 
notwithstanding  it  to  be  provided  by  the  will,  that 
if  one  or  more  of  the  executors  or  trustees  should 
die  before  the  object  of  the  trust  was  accomplished, 
others  should  be  appointed,  by  the  survivors, 
jointly  with  them  to  finish  the  execution  of  the 
trust. 

Roberts's  Widow  and  Heirs  v.  Stanton,  199 

PRACTICE. 

1.  In  the  action  on  the  case  for  conspiracy,  as 
well  as  in  the  action  for  malicious  prosecution,  an 
averment  in  the  declaration  that  the  prosecution 
was  false  and  malicious  is  not  sufficient,  but  it  must 
be  averred  to  have  been  without  probable  cause. 
Kirtley  v.  Deck  and  others,  10 


8.  Quaere,  whether  an  endorsement  on  a  subpoena 
in  chancery,  without  any  previous  order  of  court, 
and  not  by  the  clerk  but  the  plaintiff's  attorney, 
can  operate  as  an  attachment  to  stay  the  effecu  of 
one  defendant  in  the  hands  of  another? 

Hadfleld  v.  Jameson.  58 

8.  All  the  residuary  lesratees  or  distributees  ong-ht 
to  be  parties  to  a  suit  for  division  of  a  residuum. 
Richardson's  Ex'r  v.  Hunt  148 

But  see  note  to  Leg-atees,  No.  2. 
4.  Quaere,  how  far  ouffht  documents,  referred  to 
In  a  bill  of  exceptions,  to  be  described,  to  make 
them  properly  part  of  the  record? 

Lovell  V.  Arnold,  l«7 

6.  See  Action,  No.  4. 

Cave  V.  Shelor  and  Wife,  108 

0.  See  Justification,  No.  1. 
Maninim  v.  Flowers,  206 

7.  It  is  too  late,  after  issue  joined,  to  object  to  the 
court's  jurisdiction,  on  the  ground  of  non-residence 
of  the  defendant. 

Monroe  (Governor)  v.  Redman.  840 

8.  A  commissioner's  report  If  erroneous  upon  its 
face,  may  be  objected  to  at  the  hearing  of  the  cause, 
thouffh  no  exception  be  previously  filed:  and  also, 
in  the  appellate  court  though  no  exception  appears 
to  have  been  taken  in  the  court  below:  but  with- 
out such  exception,  it  cannot  be  impeached  on 
grounds,  and  in  relation  to  subjects,  which  may  be 
affected  by  extraneous  testimony. 

White's  Ex'rs  v.  Johnson  and  others,  286 

9.  A  failure  to  set  forth  In  a  commissioner's  re- 
port, that  notice  was  riven  to  the  parties  Is  not  an 
error  sufficient  to  reverse  a  decree,  if  no  exception 
to  the  report  appear  in  the  record.  lb. 

10.  If  a  bill  Of  injunction,  to  stay  proceedings  on  a 
judgment  charge  the  plain  tiff  at  law  with  havins- 
failed  to  do  an  act  on  which  the  equity  of  his  claim 
depends,  and,  in  his  answer,  he  take  no  notice  of 
that  allegation,  the  court  on  the  hearing,  will  con- 
sider this  an  admission  that  he  has  not  done  the 
act  in  question,  and  will  decree  against  him  finally, 
wlthoutany  exception  to  the  answer,  or  any  inter- 
locutory order,  taking  the  bill  for  confessed  In 
part 

Pace's  Ex'r  v.  Winston's  Adm'r,  296 

11.  Where  an  appeal  is  admitted  to  be  docketed 
(for  ffood  cause  shown)  after  the  time  within  whicb 
the  record  ouffht  to  have  been  sent  up,  and  the  ap- 
pellant has  been  flruUty  of  no  neglect  the  court  will 
direct  it  not  to  lose  its  place  on  the  docket 

Johnson  v.  Johnson's  Adm'r,  804 

12.  Want  of  notice  of  the  time  and  place  of  a  com- 
missioner's taking  an  account  or  the  court's  actins- 
upon  the  report  too  soon,  are  not  sufficient  reason 

for  a  bill  of  review;  such  objections  not  hav- 
694     ing-  been  taken  (as  *they  oug-ht  to  have  been> 
before  the  rendition  of  the  decree. 
Winston  V.  Johnson's  Ex'r.  806 

18.  New  matter  is  no  ground  for  a  bill  of  revie^v 
unless  it  wdiS  discovered  since  the  decree  was  pro- 
noupnced.  n>. 

14.  Thouffh  specific  legatees  jointly  sue,  the  decree 
ought  to  be  several,  conformably  to  their  respec- 
tive riffhts. 

Quarles's  Ex'r  v.  Quarles  and  others.  881 

16.  It  is  error  sufficient  to  reverse  an  office  judg- 
ment that  the  common  order  was  entered  before 
the  plaintiff  filed  his  declaration. 

Waugh  V.  Carter.  388 

18.  The  Ist  section  of  the  act  "to  reform  the  prac- 
tice of  the  district  county,  and  corporation  courts." 
which  took  effect  the  1st  of  April.  1806.  applies  to 
suits  instituted  after  that  day,  thougrh  upon  writ- 
ings of  a  previous  date. 

Wallace  and  others  v.  Baker,  884 

17.  Under  that  act  the  clerk  is  to  issue  execution 
for  Interest  though  not  mentioned  in  the  writing, 
and  not  demanded  by  the  declaration.  lb. 

18.  When  the  appearance  bail,  having  been  ad- 
mitted to  defend  the  suit  afterwards  waives  his 
plea,  judgment  is  to  be  entered  against  the  prin- 
cipal as  well  as  the  ball.  ib. 

19.  When,  upon  the  reversal  of  a  county  court  judg*- 
ment,  a  cause  has  been  retained  in  the  district  court, 
by  (Consent;  if,  at  a  subsequent  term,  the  order  for 
retaining  the  cause  be  set  aside,  an  appeal  cannot 
then  be  taken  to  the  court  of  appeals,  even  by  con- 
sent of  parties;  but  the  cause  should  be  sent  back 
to  the  county  court  for  farther  proceedlncrs. 

Norrts  v.  Tomlln  and  Gray.  886 

20.  Judgment  by  default  cannot  be  entered  when 
the  writ  has  not  been  returned. 

Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 830 

21.  Rule  as  to  bond  and  security  for  prosecu tine- 
appeals,  where  the  decree  Is  partly  ag-alnst  an  ex- 
ecutor as  such,  and  partly  against  him  In  his  own 
rlfirht 

Dun  ton  v.  Robins:  841 

82.  A  sruardian  ad  litem  appointed  to  prosecute  an 
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appeal  on  an  Infant's  behalf,  is  not  oblisred  to 
accept  the  appointment;  a  reasonable  time  ousrht. 
therefore,  to  be  given  him  to  consider  whether  he 
will  accept,  and  to  prepare  for  trial. 

Wells's  Heirs  v.  Wlnf  ree  and  others.  843 

28.  In  a  suit  airalnst  a  mercantile  company.  If  the 
names  of  the  partners  be  omitted  In  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person  not 
named  in  either,  a  judgment  asralnst  the  company, 
for  that  person's  falling  to  appear,  cannot  be  sus- 
tained. 

Scott  &  CJo.  V.  Dunlop,  Pollock  &  Co..  849 

24.  Quaere,  in  such  case,  whether  any  judsrment 
by  default  could  be  sustained  ?  lb. 

25.  In  such  case,  the  surviving  partner,  and  the 
purchaser  from  him,  being  defendants  to  the  bill, 
the  heir  of  the  deceased  partner  Is  not  a  necessary 
party :  a  deed  from  him.  conveying  all  his  rlsrht  to 
the  plaintiff,  belntr  produced. 

Bdgar  v.  Donnally  and  Jones,  887 

26.  See  Equity.  No.  41, 42. 

Marshall  V.  Thompson.  412 

27.  Where  the  lessor  of  the  plaintiff  In  ejectment 
dies  pending  the  suit,  Judfirment  Is  to  be  rendered 
as  If  he  were  still  Uvinff :  and  possession  Is  to  be 
fflven  under  control  of  the  court 

Mooberry  and  others  v.  Marye,  468 

2&  A  case  asrreed  in  ejectment,  flndinflr  the  lease, 
entry  and  ouster  in  the  declaration  mentioned, 
snfflclentiy  admits  that  all  the  defendants,  who 
agreed  the  case,  are  In  possession  of  the  land  In 
controversy  unless  there  be  an  express  flndlnir  to 
the  contrary.  ,  lb* 

20.  By  a  case  asrreed,  the  parties  may  rest  the 

decision  of  the  cause  upon  certain  specified  points 

of  law,  to  the  exclusion  of  all  extraneous  facts,  or 

circumstances.  ^„       ,.  .«. 

Royall  V.  Eppes,  Adm'r  of  Royall,  479 

Sa  On  a  motion  to  recommit  a  report  of  a  com- 
missioner In  chancery.  If  the  previous  neglect  or 
contumacy  of  the  party  render  it  proper  to  over- 
rule his  motion,  so  far  as  it  ffoes  to  open  the  accounts 
anew,  he  may,  nevertheless,  be  permitted  to  show 
himself  entitled  to  credlu  not  considered  by  the 
commissioner,  if  It  appear  probable,  from  the  evi- 
dence in  support  of  the  motion,  that  he  Is  entitled 
to  such  credits. 

Snickers  v.  Dorsey,  505 

31.  See  Replication,  No.  8. 
Calllsv.  Waddy,  611 

82.  If  the  defendant  plead  several  pleas,  on  which 
issues  In  fact  are  joined,  and  moreover  demur  to  a 
replication  by  the  plaintiff,  who  joins  in  demurrer, 
a  jury  onjrhtnot  to  beswom  to  try  the  facts,  but 
the  court  should  decide  upon  the  Issue  in  law  in  the 
first  place,  that.  If  the  demurrer  be  adjudged  in- 
sufficient, an  Issue  In  fact  may  be  made  up.  upon 
the  said  replication  to  be  tried  by  a  jury. 

Qreenv.  Dnlauy,  518 

83.  A  decree,  though  deciding  the  right  to  the 
property  In  controversy,  and  awarding  the  costs  of 
suit,  is  still  only  Interlocutory,  if  commissioners  be 
appointed  to  carry  it  into  effect  and  the  court  have 
yet  to  act  upon  their  report  Neither  does  it  cease 
to  be  Interlocutory, , in  consequence  of  an  order, 
that  the  defendant  be  attached  for  falling  to  com- 
ply with  it 

Mackey,  Ex'r  of  Puqua,  v.  Bell,  528 

84.  A  bill  of  review  lies,  only,  to  a  final  decree.      lb. 
86.  An  appeal  which  has  been  dismissed,  or  abated, 

by  the  court  shall  not  be  reinstated,  or  re- 
vived, after  the  lapse  of  sixty  days  from  such 
dismission  or  abatement:  except  for  ffood  cause 
shown  to  the  court  verified  by  affidavit,  and  upon 
reasonable  notice,  to  the  adverse  party,  of  the 
time  of  maklnfif  the  motion ;  nor  then,  except  in 
very  special  cases,  unless  such  motion  be  made 
within  one  hundred  and  twenty  days  from  the 
time  of  such  dismission  or  abatement 

But  if  the  court  be  not  in  session  on  the  day 
506     to  *whlch  such  notice  shall  be  given,  a  further 
time  of  ten  davs  shall  be  allowed    the  party, 
to  exhibit  his  motion,  after  the  next  meeting  of  the 
court,  547 

PRESUMPTION. 
1.  Under  circumstances,  the  payment  of  the  dam- 
ages assessed  In  a  mill  case  ousrht  to  be  presumed, 
especially  If  a  oreat  length  of  time  has  elapsed,  dur- 
ing which  the  owner  of  the  land,  to  whom  such 
damages  were  assessed,  acquiesced  in  the  buildinsr 
of  the  mill,  without  claim  or  objection  onhlspart 
Younff  V.  Price  and  others,  534 

PRINCIPAL   AND  SURETY. 
I.  See  Deputy  Sheriff,  No.  1. 
Royster  and  others  v.  Leake,  280 

PROBATE. 
1.  The  doctrine  of  implied  revocations  of  wills 
discussed. 

Huffhesv.  Huffhes's  Ex'r.  200 


2.  It  seems  that  a  deed  of  trust  conveyinsr  all  the 
property  of  the  grantor  to  ceruin  persons  and  their 
heirs  "forever."  with  warranty;  "nevertheless, 
upon  the  special  trust,  that  they  shall  pay  the  prof- 
its to  himself  during-  his  life;"  concluding  with 
declaring  Its  "true  intent  and  meaning  to  be  that, 
at  his  death,  every  thing  therein  contained  between 
the  parties  should  become  null  and  void."  Is  a  con- 
veyance, to  the  trustees  and  their  heirs,  of  an  estate 
for  the  life  of  the  grantor  only,  and  not  a  revoca- 
tion of  a  previous  will.  ib. 

8.  A  commission  of  lunacy  ag-alnst  a  testator  is 
not  a  revocation  of  a  will  which  he  made  when  of 
sound  mind.  ib. 

4.  Quaere,  whether  parol  testimony  of  declara- 
tions, by  a  testator,  of  his  Intention  in  making  a 
deed,  ought  to  be  regarded,  by  a  court  of  probate, 
as  evidence  to  rebut  an  Implied  revocation  of  a 
will  by  such  deed  ?  ib. 

PROFITS, 
See  Rents  and  Profits. 

1.  It  is  not  error  in  a  court  of  equity  to  appoint 
commissioners,  instead  of  a  jury,  to  state  and  report 
an  account  of  the  profits  of  land. 

RoberU's  Widow  and  Heirs  v.  Stanton,  120 

2.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  his  heirs  after  his  death,  ouffht 
not  to  be  charged  against  his  executors  and  heirs 
jointly,  but  apportioned  amouff  them  according-  to 
their  respective  Interests.  ib. 

8.  Where  slaves  are  specifically  bequeathed  to  a 
child,  when  he  or  she  shall  have  attained.the  are  of 
21  years,  or  shall  marry,  and  no  provision  Is  made 
expressly  for  maintenance  in  the  mean  time,  their 
Intermediate  profits,  if  not  otherwise  disposed  of, 
do  not  pass  by  a  general  residuary  clause,  but  go  to 
the  legatee. 

Quarles'a  Ex'r  v.  Quarles  and  others,  821 

4.  In  such  case  the  legatee  Is  also  entitled  to  inter- 
est on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor,  no  srood  reason  appearing- 
for  his  failure  to  apply  the  principal  to  the  use  of 
the  legatee.  ib. 

5.  A  wife  who  lived  with  her  husband  and  was 
maintained  by  him.  cannot  after  his  death,  demand 
an  account  of  profits  which  he  received,  of  a  sep- 
arate estate  settled  upon  her,  no  such  demand  hav- 
ing been  made  by  her  In  his  lifetime. 

Moore's  Ex'x  v.  Ferguson  and  others,  431 

PROMISE. 
1.  A  father-ln-law  having  promised  his  sou -in-law 
that,  if  he  would  purchase  a  certain  tract  of  land, 
he  would  assist  him  in  paying  for  it  by  letting  him 
have  the  amount  of  a  particular  bond,  when  col- 
lected: and  the  son-in-law  having  thereupon  made 
the  purchase,  this  promise  was  determined  to  be 
upon  sufficient  consideration,  and  obligatory  In  law. 
Scott's  Ex'r  V.  Osborne's  Ex'r.  418 

3.  It  was  determined,  also,  that  the  son-in-law 
properly  sued  In  chancery,  to  discover  whether, 
and  at  what  time,  the  money  due  on  the  bond  was 
collected.  Ib. 

3.  And  since  his  claim  did  not  accrue  before  such 
collection,  the  act  of  limitations  did  not  beffln  to 
run  affalnst  him  until  then.  ib. 

4.  A  legacy  to  a  wife,  for  her  life,  and  afterwards 
to  the  children  of  the  marriage.  Is  no  satisfaction 
of  a  promise  to  the  husband  of  tbe  amount  of  a  spe- 
cific debt  (when  recovered,)  to  be  applied  toa  partic- 
ular purpose:  there  being  no  declaration  In  the 
win  that  tbe  legacy  was  intended  as  satisfaction 
for  the  promise.  ib. 

PROTESTANT  EPISCOPAL  CHURCH. 

1.  According  to  the  spirit  of  the  act  "concerning^ 
the  glebe  lands  and  cburches  within  this  common- 
wealth," passed  the  I2tb  day  of  January.  I802.no 
glebe  land  was  to  be  considered  vacant  and.  as 
such,  liable  to  be  sold.  If  there  was  any  minister, 
who.  In  behalf  of  the  protestant  episcopal  church, 
had  been  put  Into  possession,  and  was  the  Incum- 
bent thereof,  on  that  day:  whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  Inducted,  had 
been  canonlcally  elected  or  not 

Claughton  and  others  v.  Macnauffhton.  618 

2.  The  vestry's  order  that  the  minister  "be  In- 
ducted into  the  parish  as  Incumbent."  Is  a  sufficient 
delivery  of  possesKlon  of  the  glebes  thereto  at- 
tached,      to      prevent     a    sale  of  the  same  as 

vacant  ib. 

606  •PROVISO. 

1.  In  an  action  of  covenant,  upon  articles,  by 
which  the  defendants  authorized  "the  plaintiff  to 
take  Into  his  possession  certain  mills,  to  put  the 
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same  In  complete  repair,  and  to  make  such  altera- 
tions in  the  construction  thereof,  as  should.  In  his 
opinion,  be  best  calculated  to  fflve  them  their  full 
power  and  effect,  enfirafirlnsr  that  they,  at  all  times, 
would  be  ready  to  pay  the  amount  of  the  expendi- 
tures Incurred,  on  the  production  of  proper  vouch- 
ers- and  that  the  plaintiff  should  retain  the 
possession  and  use  of  the  premises,  for  a  term  of 
irears,  paylnsr  a  certain  rent:  provided  that  In  all 
the  repairs  and  Improvements,  thus  left  to  his  dis- 
cretion he  would  not  consider  his  own  temporary 
accommodation  only,  but  the  permanent  advantage 
of  the  property  also,  and  proportion  the  expendi- 
tures accordingly;"  upon  the  plea  of  covenants 
performed,"  and  Issue,  the  question,  whether  the 
plaintiff  had  compiled  with  the  terms  of  the  proviso, 
was  properly  before  the  Jury. 

Fenwlck  v.  M'Murdo  and  Fisher,  844 

5.  An  action  of  covenant  does  not  He  upon  the  pro- 
viso, in  a  mortgage  deed,  'that  upon  payment  of  a 
certain  sum  of  money,   the  deed  shall  be  void; 
there  being  no  express  covenant  for  the  payment 

of  the  money.  „,  ».     j  m^ 

Drummond'sAdm'r  v.  Richards,  837 

PURCHASE. 
1.  Whether  a  contract  Is  a  mortgage,  or  a  condi- 
tional sale,  "depends  on  the  whole  circumstances 
of  the  contract,  and  not  the  mere  written  evidence 
of  It:"  the  great  point  to  be  considered  being, 
whether  the  parties  Intended  to  treat  of  a  purchase, 
and.  contemplating  the  value  of  the  comxnodlty, 
fixed  the  price;  or  whether  the  object  was  a  loan  of 
money,  and  a  security,  or  pledge,  for  repayment. 
King  v.  Newman,  ^ 

8l  See  Compensation.  No.  1. 

Duvals  V.  Ross,  »'" 

8.  A  contract  of  sale  is  not  considered,  in  equity, 
as  binding  on  the  parties  by  the  execution  of  a  bond 
for  the  purchase  money.  If  it  appear  that  the  seller 
failed  to  perform  what  was  to  be  done  on  his  part 
In  order  to  consummate  the  contract. 

Page's  Ex'r  v.  Winston's  Adm*r,  288 

4.  See  Equity,  No.  80.  lb. 

6.  See  Vendor  and  Vendee.  No.  10. 

Trueheart  v.  Price,  «8 

(J.  See  Injunction,  No.  11.  lb. 

PURCHASE-MONEY. 
1.  An  injunction,    to  a  Judgment   for  purchase- 
money,  ought  not  to  be  dissolved,  until  a  good  and 
sufficient  deed  for  the  land   be   tendered   by   the 
vendor. 

GranUandv.  Wight,  179 

PURCHASER. 

1.  Ifal>ond  be  given  without  any  consideration, 
but  to  be  used  as  an  article  of  traffic  to  raise  money, 
the  bona  flde  purchaser  (though  at  a  large  dis- 
count) of  such  bond,  without  notice  of  the  purpose 
for  which  it  was  executed,  is  entitled  to  recover  the 
full  amount  ^ 

Hansbroughv.  Baylor,  88 

2.  A  fair  purchase  of  a  bond,  at  any  discount.  Is 
not  usurious.  lb. 

8.  As  far  as  circumstances  will  permit  a  court  of 
equity  will  supply  any  defect  in  the  execution  of  a 
power  given  by  a  will  to  executors  or  trustees  to 
sell  lands  for  payment  of  debts  or  legacies,  A  con- 
veyance, therefore,  by  one  executor  or  trustee 
only,  (Instead  of  three,)  but  in  all  other  respects 
conformable  to  the  Intention  of  the  testator  in  creat- 
ing the  trust  will  be  supported  in  favour  of  the 
purchaser  for  a  valuable  consideration,  and  this, 
notwithsundlng  It  be  provided  by  the  will  that  If 
one  or  more  of  the  executors  or  trustees  should  die 
before  the  object  of  the  trust  was  accomplished, 
others  should  be  appointed  by  the  survivors  Jointly 
with  them  to  finish  the  execution  of  the  trust 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

4.  A  patent,  though  not  registered,  is  good  in  equity 
against  a  purchaser  having  notice:  and  quaere.  Is  It 
not  also  good  at  law?  lb. 

6.  In  such  case,  Information  of  the  existence  of 
the  patent  by  neighbourhood  report,  and  from  a 
person  declaring  he  had  seen  It.  together  with  a 
knowledge  of  possession  and  cultivation  by  tenants 
of  the  patentee.  Is  sufficient  notice  to  bar  the  laying 
a  warrant  upon  the  land  as  waste  and  unappro- 
priated. H)- 

0.  Quaere,  is  a  patent,  not  registered,  good,  either 
at  law  or  in  equity,  against  a  purchaser  without 
notice,  no  proof  appearing  of  visible  possession  or 
cultivation,  by  the  patentee  In  person,  or  by  his 
tenants?  lb. 

7.  See  Lands.  No.  7. 

Rossv.Keewood,  Hoof  acre  and  Smith,  141 


8.  See  Settlement-Righte.  No.  9.  lb. 

9.  See  Tender  and  Refusal.  No.  1.  S.  lb. 

10.  Quaere,  whether  a  deed  to  a  purchaser  at  a  sale 
directed  by  a  decree,  conveys  any  title,  without  a 
subsequent  decree  confirming  the  sale? 

Lovell  V.  Arnold,  167 

11.  See  Vendor   and  Vendee.  No.  2. 
Grantland  v.  Wight  179 

13.  See  Lands.  No.  16,  17. 18. 

Lambert  v.  Nanny.  19^ 

18.  It  seems  that  voluntary  purchasers  of  lands 
subject  to  the  Hen  of  a  judgment  are  personally 
responsible,  inequity,  to  the  creditor  (the  ffoods 
and  chattels  of  the  debtor  being  exhausted)  for 
half  the  profits  (or  so  much  of  half  as  may  be  suffl- 
cient  to  satisfy  the  Judgment)  lolntiy,  and  not  pro 
rata;  notwithstanding  they  hold  tracts  of  unequal 
values,  and  by  distinct  conveyances. 

Winston  V.  Johnson's  Ex'rs.  806 

14.  In   the  case  of  legal  rights,  the  principle 

697     caveat  ^emptor  properly  applies,  but  equitable 

rights  may  be  lost  by  a  sale  to  a  bona  flde  par« 

chaser  without  notice. 

Taylor  v.  Stone,  S14 

16.  The  point  in  Vance  v.  Walker  (8  H.  &  M.  288> 
again  solemnly  determined. 

Walker's  Ex'r  v.  Alcklln,  ajT 

10.  A  marriage  settlement  by  a  husband  on  his 
wife  and  her  children  by  him.  (though  born  in  for- 
nication.) Is  a  conveyance  to  purchasers  for  a  vain- 
able  consideration,  as  to  the  children  as  well  as  the 
wife,  and  not  void  as  to  creditors,  no  fraudulent  in- 
tention being  proved. 

Coutts  and  others  v.  Greenhow,  S0B 

17.  If  a  mortgagee  of  lands  (though  not  in  bis 
actual  use  or  occupation)  suffer  them  to  be  sold  for 
taxes,  quaere,  whether  he  shall  be  indemnlfled  out  of 
other  property  bona  flde  conveyed  by  the  mort- 
gagor to  a  mere  volunteer?  lb. 

18.  Prior  to  the  act  of  1786.  "concerning  partitions 
and  Jointrlghts  and  obligations."  two  men.  who  were 
partners  in  a  drove  of  cattle,  applied  part  thereof 
to  a  Joint  purchase  of  a  settlement-right  to  land, 
and  one  of  them  died  :  the  survivor  had  the  land 
surveyed  by  virtue  of  a  land-office  treasury-war- 
rant, and  sold  it  to  a  third  person,  who,  having- 
notice  of  the  partnership  right  obtained  a  grant  for 
the  whole  from  the  commonwealth  :  a  purchaser 
from  the  heir  of  the  deceased  partner  was,  never- 
theless, entitled  to  his  share  of  the  land. 

Edgar  V.  Donnally  and  Jones,  387 

19.  In  such  case  the  surviving  partner  and  the 
purchaser  from  him  being  defendants  to  the  bllU 
the  heir  of  the  deceased  partner  is  not  a  necessary 
party,  a  deed  from  him  conveying  all  his  right  to 
the  plaintiff  being  produced.  lb. 

2a  If  a  purchaser  of  land,  subject  to  encumbrance 
by  mortgage,  apply  to  equity  for  relief  against  a 
Judgment  in  ejectment,  the  decree  ought  not  to  be 
"that  the  injunction  be  dissolved,  unless  the  com- 
plainant pay  the  sum  due  to  the  mortgagee:**  bat 
'that  the  mortgaged  premises  be  sold,  unless.** 
&c. :  and  that  out  of  the  proceeds  of  the  sale,  the 
sum  due  be  paid  to  the  mortgagee,  and  the  surplus, 
if  any,  to  the  complainant 

Davison  v.  Waite.  5S7 

21.  In  such  case,  if  the  dower  Interest  of  the  mort- 
gagor's wife  has  been  relinquished  to  the  complain- 
ant but  not  to  the  mortgagee,  the  court  in  directing- 
the  sale,  ought  to  guard  the  complainant's  right  to 
such  dower  interest  lb. 

22.  Land  encumbered  by  mortgage  is  liable  (In 
possession  of  a  purchaser  with  notice)  for  the  sum 
intended  to  be  secured  by  the  mortgage,  but  not 
for  other  claims  of  the  mortgagee  against  tbe 
mortgagor,  especially  if  the  purchaser  has  had  no 
notice  of  such  claims.  It  is,  therefore,  not  liable 
for  a  deficiency  of  quantity  in  another  tract  of  land 
for  the  title  of  which  the  mortgage  Is  a  collateral 
security,  there  having  been  no  stipulation,  known 
to  the  purchaser,  that  the  mortgaged  premises 
should  be  liable  for  such  deficiency. 

Davison  v.  Walte.  SS7 

28  See  Slaves.  No.  16,  16. 
Gay  V.  Moseley,  54S 

QUITRENTS. 

1.  Under  the  30th  section  of  the  act  of  1748,  c.  1,  a 
judgment  In  favour  of  the  petitioner,  for  land  for- 
feited by  non-payment  of  qultrents,  gave  him  a 
preferable  right  to  a  grant  of  the  land,  which 
right  he  could  not  lose  by  failure  to  apply  for  the 
grant  but  only  by  a  judgment  against  him  in  fa- 
vour of  another  petitioner. 

Norvell  v.  Camm  and  Wife,  2B7 

RECEIPT. 
1.  Proof  of  a  parol  acknowledgment  by  a  third 
person,  that  he  received  a  sum  of  money  from  the 
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plaintiff  for  the  defendant's  ase.  may  with  propri- 
ety be  left  to  tbe  Jnry,  as  a  link  in  tbe  chain  of 
circumstances ;  such  acknowledfirment  havinff 
been  made  at  or  abont  a  time  when  tbe  defendant, 
or  some  person  for  him.  most  have  paid  the  money 
In  question  :  and  by  a  person  competent  to  charge 
himself  by  an  ordinary  receipt  But  tbe  death  of 
such  person  is  not  sufficient  srround  for  admitting 
the  evidence. 

Holladay.  Ex'r  of  LitUepafire.  v.  LitUepasre.     816 

RECITAL. 
1.  The  circumstance  that  a  submission  to  arbitra- 
tion contains  a  recital  that  one  of  tbe  parties  had 
warranted  the  title  to  a  tract  of  land,  (when,  in 
truth,  the  writing  slflrned  by  him  had  not  that  effect) 
is  not  a  sufficient  reason  to  disturb  the  award,  no 
fraud  or  undue  influence  appearing,  and  it  beingr 
possible  that  the  contract  was  mutually  understood 
as  a  warranty,  though  its  le^al  construction  was 
otherwise. 

Kincaid  ▼.  Cuninffham,  1 

RECORD. 

1.  Quaere,  how  far  ouffhtdocuments.  referred  to 
in  a  bill  of  exceptions,  to  be  described  to  make  them 
properly  part  of  the  record? 

Lovell  V.  Arnold,  167 

2.  A  writ  of  certiorari  is  proper  where  the  tran- 
script has  been  certified  by  the  proper  officer,  and 
is  sufiTffestcd  to  be  defective,  but  not  where  it  Is  not 
authenticated  at  all. 

Scott  V.  Hall,  2S9 

608        *8.  In  such  case,  even  after  the  cause  has 
been  armed,  the  supersedeas  will  be  Quashed, 
as  havlnsr  been  improvidently  urranted. 

Scott  V.  Hall.  229 

4.  The  writ  is  a  part  of  the  record  for  the  purpose 
of  amendment  only,  where  issue  has  been  joined 
upon  a  plea  to  the  action. 

Payne  and  Fairfax  v.  Qrimm,  207 

6.  See  Appeal,  No.  19. 
HiUv.  Harvey,  526 

RECORDING  OF  DEEDS. 
1.  If,  before  the  time  limited  by  law  for  record- 
Insr  a  deed  has  expired,  a  bill  be  filed  to  impuflrn  it 
as  fraudulent,  the  court  clnnot  afterwards  declare 
it  void  as  airainst  the  complainant,  on  the  ground 
of  its  not  havlnff  been  duly  recorded. 

Gibson  V.  Randolph,  810 

2L  See  Slaves,  No.  15,  I6w 
Gay  V.  Moseley,  548 

REHEARING. 
1.  See  Infants,  No.  1. 
Roberts's  Widow  and  Heirs  v.  Stanton,  m 

REINSTATEMENT. 

1.  See  Practice.  No.  86.  547 

RELIEF. 

1.  A  court  of  equity  will  not  relieve  airainst  a 
judgment  on  the  irround  of  error  In  law  only:  it 
must  appear  that  Justice  requires  Its  interposition, 
and  that  the  party  was  prevented  from  obtaininsr 
It  by  the  le^al  forms  of  pleading,  or  by  some  fraud, 
accident,  or  mistake. 

Kincaid  v.  Cuninfirham.  1 

2.  A  party  having  a  good,  ground  of  defence  at 
law.  but  failinsr  to  make  it.  without  a  competent  ex- 
cuse, cannot  obtain  relief  in  equity  on  the  same 
ffround. 

The  Auditor  v.  Nicholas,  81 

5.  Where  an  injunction  Is  perpetuated  in  part, 
the  plaintiff  In  equity  ouffht.  in  general,  not  to  be 
decreed  to  pay  costs. 

Rossv.  Gordon,  2A0 

4.    In  such   case  the  error    of  awarding  costs 

ag-ainst   the  plaintiff  is  sufficient,  upon  his  appeal, 

to  reverse  the  decree,  though  right  in  every  other 

respect.  lb. 

6.  Where  a  bill  in  equity  is  filed  to  stay  proceed- 
Insrs  upon  a  usurious  deed  of  trust,  on  the  ground 
that  the  complainant  had  no  opportunity  at  law  to 
plead  the  usury,  and  prays  for  no  discovery,  but.  on 
the  contrary,  is  ready  to  prove  the  fact,  the  court 
ongrht  not  to  grant  him  relief  against  the  usury. 
upon  the  condition  of  his  paving  the  principal  sum 
of  money,  (without  interest.)  but  should  altogrether 
enjoin  the  trustee  from  selling  until  by  some  proper 
proceeding,  to  be  instituted  by  the  cestuy  que  trusL 
he  establish  the  validity  of  his  contract.  In  which 
case  the  Injunction  should  be  dissolved,  and.  in  the 
contrary  event,  perpetuated. 

Marks  V.Morris,  407 

6.  Upon  the  result  of  such  proceeding,  if  the  in- 
junction be  dissolved,  the  deed  (being  then  cleansed 
of  its  usurious  taint  by  the  judgment  of  a  compe- 
tent tribunal)  should  be  enforced  as  a  security  to 
compel  the  payment  of  the  debt 

Marks  v.  Morris,  407 


7.  If  a  purchaser  of  land  subject  to  encumbrance 
by  mortffatre.  apply  to  equity  for  relief  against  a 
judgment  in  ejectment,  the  decree  ought  not  to  be 
"that  the  Injunction  be  dissolved,  unless  the  com- 
plainant pay  the  sum  due  to  the  mortffagee,'*but 

that  the  mortflraired premises  be  sold,  unless,"  Ac.: 
and  that  out  of  the  proceeds  of  the  sale  the  sum 
due  be  paid  to  the  mortffafiree,  and  the  surplus,  if 
any,  to  the  complainant. 

Davison  V.  Walte.  627 

8.  In  such  case  if  the  dower  interest  of  the  mort- 
gagor's wife  has  been  relinquished  to  the  com- 
plainant, but  not  to  the  mortgagee,  the  court  in 
directing  the  sale,  ought  to  sruard  the  complainant's 
rlffht  to  such  dower  interest.  lb. 

RENTS  AND  PROFITS. 

1.  It  is  not  error  In  a  court  of  equity  to  appoint 
commissioners.  Instead  of  a  jury,  to  state  and  re- 
port an  account  of  the  profits  of  land. 

Roberts's  Widow  and  Heirs  v.  Stanton.  129 

2.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ancestor  in 
his  lifetime,  and  by  bis  heirs  after  his  death,  ought 
not  to  be  charged  against  his  executors  and  heirs 
jointly,  but  apportioned  among  them  accordlnsr  to 
their  respective  interests.  lb. 

8.  Where  defendants  holding  lands  by  a  joint  title 
are  decreed  to  surrender  possession,  and  pay  rents 
and  profits,  they  are  not  jointly  and  severally,  but 
only  Jointly  liable. 

Hite's  Ex'r  v.  Paul's  Heirs.  164 

4.  A  decree  ag-ainst  an  executor,  for  rents  and 
profits  received  by  the  testator,  ought  expressly  to 
direct  that  he  pay  the  sum  in  question  out  of  the 
assets  in  his  hands  to  be  administered,  otherwise  it 
is  to  be  understood  as  against  him  personally,  and, 
therefore,  erroneous.  lb. 

REPLEVIN. 

1.  Under  the  act  of  1792,  (1  Rev.  Code.  c.  66,  s.  40,) 
the  plaintiff  in  replevin,  and  the  defendant  in  all 
other  actions,  may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think  necessary 
for  his  defence,  notwithstanding  such  several  mat- 
ters be  inconsistent  with  each  other. 

Waller's  Ex'rs  v.  Ellis  and  others.  88 

8.  See  Evidence,  No.  28. 
Tuttle  V.  Eskridge.  880 

REPLICATION. 

1.  See  Justification.  No.  1,  and 

Mangiim  v.  Flowers,  106 

560        *&  It  is  no  answer  to  the  bar  set  up  by  the 

plea,  of  the  act  of  limitations,  that  the  plaintiff 
sued  out  a  writ  for  the  same  cause  of  action, 
within  the  time  prescribed  by  the  act,  which  writ 
was  executed  and  returned,  and  went  off  the 
docket  for  want  of  formality. 

Callls  V.  Waddy.  511 

8.  In  an  action  on  the  case  for  a  deceit,  if  the 
defendant  plead  that  the  cause  of  action  did  not 
accrue  within  five  years  next  before  suing  out 
the  writ,  a  replication,  that  the  fraud  came  to 
the  plaintiff's  knowledge  within  that  time  is  not 
g-ood;  and  issue  joined  upon  it  should  beset  aside 
by  the  court  as  immaterial.  lb. 

RESIDENCE. 

1.  It  is  too  late,  after  issue  joined,  to  object  to 
the  court's  jurisdiction,  on  tbe  srround  of  non- 
residence  of  the  defendant 

Monroe  (Governor)  v.  Redman.  240 

RESIDUUM. 

1.  All  the  residuary  legatees  or  distributees 
ought  to  be  parties  to  a  suit  for  division  of  a 
residuum. 

Richardson's  Ex'r  v.  Hunt,  148 

But  see  note  to  Legatees,  No.  2. 

RESTITUTION. 

1.  Money  levied  by  the  sheriff  upon  a  Judgment 
which  is  afterwards  reversed,  cannot  be  recovered 
back,  by  general  Indebitatus  assumpsit  for  money 
bad  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied 
to  his  use. 

Isom  V.  Johns.  872 

RETURN  OF  WRIT. 

1.  A  Judgment  cannot  be  entered  affalnst  the 
defendant  and  sheriff,  upon  his  return  that  the 
writ  was  executed,  and  the  defendant  escaped: 
the  proper  remedy  against  the  sheriff,  for  an 
escape,  being  by  a  new  suit 

Waugh  V.  Carter,  888 

2.  A  writ  cannot  be  leg'ally  executed  after  the 
term  to  which  it  was  returnable. 

Crews  and  Hlgglnbotham  v.  Garland,  491 
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8.  A  Judirment  entered  in  the  clerk's  office  before 
tbe  execution  and  return  of  tbe  writ  Is  erroneous, 
and  cannot  be  supported  by  the  writ's  belnir 
returned  executed  to  the  term  when  such  Judg- 
ment is  made  final.  lb. 

4.  See  Writ,  No.  10.  lb. 

REVERSAL  OF  JUDGMENT. 

1.  Money  levied  by  the  sheriff  upon  a  judgment 
which  is  afterwards  reversed,  cannot  be  recovered 
back  by  sreneral  indebitatus  assumpsit  for  money 
had  and  received,  without  proof  that  the  money 
was  actually  received  by  the  plaintiff,  or  applied 
to  his  use. 

Isom  V.  Johns,  272 

2.  When,  upon  the  reversal  of  a  county  court 
judflrment,  a  cause  has  been  retained  in  the  dis- 
trict court  by  consent,  if,  at  a  subsequent  term, 
the  order  for  retaininfir  the  cause  be  set  aside,  an 
appeal  cannot  then  be  taken  to  the  court  of  ap- 
peals, even  by  consent  of  parties;  but  the  cause 
should  be  sent  back  to  the  county  court  for 
farther  proceedinsrs. 

Norris  v.  Tomlin  and  Gray,  896 

«.  See  Writ,  No.  la 
Crews  and  HlfiTfflnbotham  v.  Garland,  401 

REVIVOR. 

1.  Process  of  revivor  is  not  necessary  In  the  court 
of  appeals,  if  the  appellee  died  between  verdict 
and  judgment 

Bnckner  and  Wife  v.  Blair.  880 

8l  See  Practice,  No.  85.  547 

REVOCATION. 

1.  The  doctrine  of  implied  revocations  of  wills 
discussed. 

Hufifhes  V.  Huffhes's  Ex'r,  SOO 

2.  It  seems  that  a  deed  of  trust  conveyinsr  all 
the  property  of  the  grantor  to  certain  persons 
and  their  heirs  "forever,"  with  warranty;  never- 
theless.' "upon  special  trust,  that  they  shall  pay 
the  profits  to  himself  during-  his  life."  concluding 
with  declaring  Its  "true  intent  and  meaning  to 
be,  that  at  his  death,  every  thing  therein  con- 
tained between  the  parties  shall  become  null  and 
void,"  is  a  conveyance  to  the  trustees  and  their 
heirs  of  an  estate  for  the  life  of  the  grantor  only, 
and  not  a  revocation  of  a  previous  will.  lb. 

8.  A  commission  of  lunacy  against  a  testator  is 
not  a  revocation  of  a  will  which  he  made  when 
of  sound  mind.  lb. 

SALE. 

1.  A  decree  empowering  an  executor,  for  pay- 
ment of  debts,  to  sell  the  lands  of  his  testator,  and 
report  his  proceedings  in  execution  thereof  to  the 
court,  is  not  final  but  interlocutory. 

Goodwyn  and  others  v.  Miller  and  others,         42 

8.  Quaere,  whether  a  deed  to  a  purchaser  at  a 
sale  directed  by  a  decree,  conveys  any  title,  with- 
out a  subsequeut  decree  confirming  the  sale? 

Lovell  V.  Arnold,  Iff? 

8.  A  piece  of  ground  being  sold  at  public  auction, 
expressly  according  to  certain  metes  and  bounds, 
(then  and  there  shown  to  the  purchaser  before 
he  became  the  highest  bidder.)  "be  the  same  more 
or  less;"  he  is  not  entitled  to  any  compensation 
for  a  deficlencey.  although  the  previous  ad- 
600  vertlsement  'described  tbe  tenement  as  con- 
taining more  than  the  actual  quantity: 
neither  is  the  case  varied  by  subsequent  articles 
of  agreement  under  seal,  (written  by  the  pur- 
chaser and  signed  by  the  vendor,  for  tbe  pur- 
pose of  binding  the  vendor  to  make  a  title.)  in 
which  the  terms  of  the  sale  are  referred  to,  but  the 
quantity  of  ground,  mentioned  in  the  advertise- 
ment, is  specified,  omitting  tbe  words  "more  or 
less."  The  vendor  Is  not  precluded  by  such  articles 
from  proving  the  terms  of  sale  by  parol  testimony. 
Grantland  v.  Wight.  179 

4.  In  such  case  it  seems,  however,  that  if  the 
chancellor  decree  a  compensation  to  the  pur- 
chaser, and  the  vendor  does  not  appeal,  the  court 
of  appeals  will  not  correct  the  error  to  his  injury 
upon  an  appeal  by  the  other  party.  lb. 

5.  See  Bill  of  Sale,  No.  1. 

Hardaway  v.  Manson.  290 

6.  A  contract  of  sale  is  not  considered  in  equity  as 
binding  on  the  parties  by  the  execution  of  a  bond 
for  the  purchase-money,  if  It  appear  that  the  seller 
failed  to  perform  what  was  to  be  done  on  his  part 
in  order  to  consummate  the  contract. 

Page's  Ex'r  v.  Winston's  Adm'r,  298 

7.  G.  having  agreed  to  sell  W.  certain  escape-war- 
rants upon  W.'s  giving  bond  and  good  security  for 
the  purchase-money:  W.  executes  a  bond  with  a 
blank  for  tbe  name  of  the  surety  to  be  filled  up  at  a 
certain  time  and  place,  when  and  where  the  escape- 
warrants  are  to  be  assigned  and  delivered  by  G. :  if 


W.  fail  to  give  the  surety,  a  court  of  equity  will  not 
permit  G.  to  take  advantage  of  the  bond  without 
proof  of  his  assigning  and  delivering,  or  tendering 
the  escape-warrants  within  a  reasonable  time,  and 
before  commencing  suit  upon  it,  as  to  which  the 
onus  proband!,  in  equity,  lies  upon  him.  lb. 

8.  See  Notice.  No.  11. 
Taylor  v.  Stone,  814 

SATISFACTION. 

1.  A  legacy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satisfaction  of 
a  promise  to  the  husband,  of  the  amount  of  a  spe- 
cific debt,  (when  recovered.)  to  be  applied  to  a  par- 
ticular purpose,  there  being  no  declaration  In  tbe 
will  that  the  legacy  was  intended  as  satisfaction  for 
the  promise. 

Scott's  Ex'r  V.  Osborne's  Ex'r,  41S 

SCRIVENER. 

1.  Quaere,  whether  the  evidence  of  a  person  em- 
ployed by  both  parties  as  an  attorney,  or  serivener, 
to  write  a  bond  for  a  fraudulent  purpose,  be  admis- 
sible to  prove  the  fraud? 

Clay  V.  Williams  and  others,  lOfr 

SECURITY. 

1.  The  power  of  a  court  of  equity  to  rule  a  tenant 
for  life  of  slaves,  or  other  personal  property,  to 
give  security  that  the  property  shall  be  forthcom- 
ing at  his  ot  her  death,  is  to  be  exercised,  not  as  a 
matter  of  course,  but  of  sound  discretion,  according 
to  circumstances. 

Holliday  and  Wife  v.  Coleman  and  Wife,  16S 

SETTLEMENT-RIGHTS. 

1.  The  land  commissioners  appointed  under  tbe 
act  of  May,  1779.  c.  12.  had  full  power  to  determine 
without  appeal  the  rights  of  persons  claiming  as 
settlers,  or  by  purchase  from  settlers  or  others, 
under  the  authority  of  the  Loyal  and  Greenbrier 
companies,  and  to  direct  patents  to  be  issued  from 
the  land-office  of  the  commonwealth  to  persons  so 
entitled,  and  this  as  well  before  as  after  the  deci- 
sion of  the  court  of  appeals,  in  May.  1788,  establishing 
the  rights  of  those  companies. 

Ross  V.  Keewood.  Hoofacre  and  Smith,  141 

2.  The  remedy  of  persons  aggrieved  by  decisions 
of  those  commissioners  was  by  caveat  in  the  gen- 
eral court  to  prevent  the  patent  from  emanating: 
and  if  a  party  had  such  an  equity  as  would,  on  a 
caveat,  have  entitled  him  to  a  preference,  it  was  no 
ground  for  a  bill  In  equity  to  set  aside  the  patent, 
unless  he  was  prevented  by  fraud  or  accident  from 
prosecuting  a  caveat.  lb. 

8.  Where  a  judgment  of  the  commissioners  was, 
that  the  claimant  should  obuin  a  patent  upon  pay- 
ing the  surveyor's  fees,  and  purchase-money  to  the 
company,  or  their  agent,  on  or  before«a  subsequent 
day,  with  InterestuntU  payment,  and  that  otherwise 
the  land  should  revert  to  the  company;  a  tender  to 
the  company's  agent  within  the  limited  time,  was 
sufficient  to  prevent  the  forfeiture.  lb. 

4.  In  such  case,  upon  refusal  of  the  company's 
agent  to  receive  the  money,  the  person  making  the 
tender  was  not  responsible  to  the  company,  or  its 
assignee,  for  interest  after  the  day.  lb. 

SHERIFF. 

1.  The  sheriff's  fee  for  taking  the  forthcoming 
bond  may  be  Included  in  It. 

Bronaugbs  v.  Freeman's  Ex'r.  266 

2.  A  bond  from  the  deputy  to  the  high  sheriff,  con- 
ditioned for  the  faithful  performance  of  his  duty 
during  his  continuance  in  the  office  of  deputy  sher- 
iff, is  binding  upon  him  and  his  sureties,  for  the 
second  yeair.  as  well  as  tbe  first,  and  until  the  wind- 
ing up  of  the  business  lawfully  committed  to  him 
as  deputy. 

Royster  and  others  v.  Leake,  280 

8.  A  judgment  cannot  be  entered  against  the 

601     defendant  *and  sheriff  upon  his  return  that  the 

writ  was  executed,  and  the  defendant  escaped. 

the  proper  remedy  against  the  sheriff  for  an  escape 

being  by  a  separate  suit 

Waugh  V.  Carter,  SSS 

4.  See  Execution.  No.  6. 
Eppes's  Ex'rs  v.  C^olley,  52f 

SLANDER. 

1.  In  an  action  of  slander,  an  averment  in  the 
declaration  that  the  slanderous  words  were  spoken 
"of  or  concerning  the  plaintiff."  or  "in some  conver- 
sation or  colloquium  respecting  him."  is  essentially 
necessary,  unless  the  words,  by  fair  constraction. 
in  themselves,  plainly  and  necessarily  relate  to  the 
plaintiff. 

Cave  V.  Shelor  and  Wife,  19* 
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SLAVES. 


I.  The  power  of  a  court  of  equity  to  rale  a  tenant 
for  life,  of  slaves,  or  other  personal  property,  to 
give  security  that  the  property  shall  be  forthcomlnir 
at  his  or  her  death,  is  to  be  exercised,  not  as  a  mat- 
ter of  course,  but  of  sound  discretion,  according 
to  circumstances. 

Holllday  and  Wife  v.  Coleman  and  Wife.  IK 

Sl  In  detinue  for  several  slaves,  if  their  value  be 

jointly  assessed  in  the  verdict.  Judgment  ouffht  not 

to  be  entered;  but  a  writ  of  inquiry  to  ascertain 

their  respective  values  should  be  awarded. 

Gomwell  v.  Truss.  196 

3.  Where  slaves  are  specifically  bequeathed  to  a 
child  when  he  or  she  shall  attain  the  a^e  of  21 
years,  or  shall  marry,  and  no  provision  is  made 
expressly  for  maintenance  in  the  mean  time,  their 
intermediate  profits,  if  not  otherwise  disposed  of, 
do  not  pass  by  a  general  residuary  clause,  but  go  to 
tbe  leffatee. 

Quarles's  Ex'r  v.  Quarles  and  others,  S21 

4.  In  such  case  the  legatee  is  also  entitled  to  inter- 
est on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor,  no  rood  reason  appearinsr 
for  his  failure  to  apply  the  principal  to  the  use  of 
the  legatee.  lb. 

5.  In  a  suit  for  freedom,  a  flndinsr  by  the  Jury, 
from  Inspection,  that  the  plaintiff  is  a  white  person, 
is  conclusive  in  his  favour,  unless  it  be  proved,  on 
the  other  side,  that  he  descended  in'  the  maternal 
line  from  a  slave. 

Hook  V.  Nanny  Pa^ee  and  others.  879 

(J.  The  proviso  in  the  4th  section  of  the  act  of  1792. 
concerning  importation  of  slaves  from  other  states 
of  the  union,  did  not  authorize  such  importation 
ty  citizens  of  this  commonwealth  returnluff  thereto 
after  a  temporary  residence  elsewhere,  without 
bavlnff  made  a  permanent  settlement  in,  or  become 
citizens  of,  the  state  from  which  the  slaves  were 
imported. 

Murray  v.  M'Carty,  898 

7.  In  a  will,  dated  in  1788,  and  recorded  in  1784. 
the  following  clause  occurred:  'It  is  my  will  and 
desire  that  in  case  my  son  John  should  die  without 
heir  of  his  body  lawfully  begotten,  that  then  and 
in  that  case.  I  srive  to  my  wife  Lucy,  and  to  her 
heirs  forever,  all  the  negroes  which  I  had  by  her." 
This  was  determined  to  be  a  good  executory  devise 
in  favour  of  Lucy,  not  on  the  ground  that  the  word 
"then"  was  used,  or  the  word  "heir"  in  the  singu- 
lar number,  but  because  the  bequest  was  of  tiie 
negroes  which  the  testator  had  by  her,  (saying 
nothing  of  their  issue.)  and  this  was  considered 
as  evincing  that  he  did  not  intend  a  return  of 
them  or  their  posterity  to  his  wife  at  any  remote 
period  of  time. 

Boy  all  V.  Eppes,  Adm'r  of  Roy  all,  479 

&  And  though  Lucy  died  in  the  lifetime  of  John, 
who  was  her  only  son  and  heir,  her  contingent 
Interest  did  not  thereby  accrue  to  him.  but  to  her 
administrator,  so  that  the  latter  became  entitled 
to  recover  the  slaves  upon  John's  dying  without 
issue  living  at  the  time  of  his  death.  lb. 

9.  An  executor  or  administrator  holding  slaves 
in  which  his  testator  or  intestate  had  only  an  estate 
for  life,  terminable  upon  his  dying  without  issue 
living  at  the  time  of  his  death,  (which  event  actually 
took  place.)  may  be  charged  in  detinue  personally, 
and  not  as  executor  or  administrator.  lb. 

10.  It  seems  that  if  a  declaration  in  detinue  de- 
mand a  negro  woman  by  name,  and  her  three  chil- 
dren, without  mentioning  their  names,  and  a  case 
be  agreed  submitting  that  if  the  law  be  for  the 
plaintiff  upon  certain  other  points,  judgment  may 
be  entered  In  his  favour,  "for  the  slaves  in  the  dec- 
laration mentioned,"  the  court  may  insert  the 
names  of  the  negro  children  in  the  judgment.       lb. 

II.  When  a  widow  marries  again,  the  slaves  which 
she  held  for  the  term  of  her  life,  as  part  of  the 
estate  of  her  first  husband,  belong  to  her  second 
hnsband.  and  his  representatives  until  her  death. 

M'Cargo.  Ex'r  of  Calllcott,  v.  Calllcott,  601 

la.  In  detinue  if  a  negro  woman,  by  name,  and 
her  "issue  "  (without  naming  them,)  be  demanded 
in  the  declaration,  and  the  jury  find  the  names  of 
the  issue,  the  defect  (if  any)  is  cured,  and  judgment 
should  be  entered  according  to  the  verdict. 

HoUaday  and  Wife  v.  Littlepage,  689 

18.  The  falling  to  lay  a  separate  value,  as  to  ear.h 
slave  demanded,  is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict  severing 
the  values.  lb. 

14.  It  is  not  error  that  the  jury  find  general  dam- 
acres  for  detaining  several  slaves,  but  the  alterna- 
tive value  of  each  slave  ought  to  be  separately 
found.  lb. 

16.  A  slave,  lent  either  before  or  after  the  act  to 
prevent  frands  and  perjuries,  having  remained, 
since  the  commencement  of  that  act,  more  than 
five  years  in  the  loanee's  possession,  without  any 
demand  made  on  the  part  of  the  lender,  must  be 


considered  the  absolute  property  of  the  person  so 
remaining  in  possession,  as  to  creditors  of,  and  pur- 
chasers under  him. 

Gay  v.  Moseley,  648 

Id.  And  proof  of  notice  of  the  loan,  or  of  a  deed 

of  trust  from  the  lender,  recorded  in  the  court  of 

a  county  wherein  neither  of  the  parties  lived, 

602     is  not  sufficient  to  do  away  the  ^effect  of  such 

possession. 

Qay  V.  Moseley,  648 

STAMP  ACT. 

1.  Oonstruction  of  the  act  of  congress  "laying 
duties  on  stamped  vellum,  parchment  and  paper." 
with  respect  to  charter-parties.  Under  that  act  a 
writing,  altering  or  explaining  a  charter-party,  was 
not  to  be  considered  as  itself  a  charter-party,  and. 
therefore,  subject  to  the  duty. 

Ashley  V.  CJomwell.  268 

SUBPOENA. 

1.  Quaere,  whether  an  endorsement  on  a  subpoena 
in  chancery,  without  any  previous  order  of  court, 
and  not  by  the  clerk,  but  the  plaintifif's  attorney, 
can  operate  as  an  attachment  to  stay  the  effects  of 
one  defendant  in  the  hands  of  another? 

Hadfield  V.  Jameson.  68 

SUMMARY  PROCEEDINGS. 

1.  Under  the  act  of  1796,  c.  81,  the  mayor  and  com- 
monalty of  Alexandria  are  not  authorized  to  re- 
cover, by  motion,  money  due  for  the  town  taxes: 
but  only  for  "paving  the  streets." 

Mayor   and  Commonalty  of  Alexandria  v. 
Hunter,  228 

2.  In  such  case  the  notice  must  state  the  true 
amount  of  the  assessments,  for  paving  the  streets, 
due  from  the  defendant:  for,  if  the  sum  in  proof 
be  different  from  that  In  the  notice,  the  court  will 
not  give  judgment  for  the  sum  actually  due.        lb. 

8.  Where  an  act  of  assembly  authorizes  a  judg- 
ment, by  motion  in  a  summary  way,  in  the  court 
of  the  county  where  the  defendant  resides,  the 
plaintiff  is  bound  to  prove  the  defendant's  residence, 
though  no  objection  be  made  on  his  part:  for  the 
court  will  presume  nothing  in  favour  of  a  summary 
motion.  lb. 

4.  Under  the  61st  section  of  the  execution  law,  (1 
Rev.  Code,  c.  161.)  the  remedy  by  motion  is  given 
against  the  sureties  of  a  deputy  sheriff,  after  a 
judgment  against  him  for  the  same  cause:  sucL 
judgment  not  appearing  to  be  satisfied.  The  motion 
also  may  be  made  against  the  sureties  separately 
from  their  principal. 

Royster  and  others  v.  Leake.  280 

SUPERSEDEAS. 

1.  See  Deed,  No.  8. 

Holllday  and  Wife  v.  Coleman  and  Wife.  162 

2.  Where  the  transcript  of  the  record  has  not  been 
certified  by  the  proper  officer,  the  supersedeas,  even 
after  the  cause  has  been  argued,  will  be  quashed, 
as  having  been  Improvidently  granted. 

Scott  v.  Hall.  229 

8.  See  Alexandria.  No.  8. 
Winchester  and  others  v.  The  Bank  of  Alex- 
andria, 889 

SURETIES. 

1.  An  action  against  the  sureties  in  an  administra- 
tion bond  cannot  be  sustained  on  the  ground  that, 
after  a  verdict,  judgment,  execution,  and  return  of 
"no  effects"  against  the  executor  or  administrator 
as  such,  (the  verdict  being  "that  he  had  not  fully 
administered,  but  had  assets  to  satisfy  the  debt.") 
the  defendant  died,  and,  his  estate  having  been 
committed  to  the  sheriff,  the  county  court  allowed 
the  judgment  as  a  lawful  claim  against  his  estate, 
and  directed  the  sheriff  to  pay  it.  if  assets  should 
be  in  his  hands:  and  it  appeared,  by  the  sheriff's 
return,  that  no  such  assets  existed. 

Catlett  and  others  v.  Carter's  Ex'rs,  24 

2.  It  seems  that  the  executor  or  administrator 
must  be  convicted  of  a  devastavit  by  a  verdict  in  a 
second  suit,  finding  that  "he  has  wasted  the  assets:" 
or  "has  eloigned,  disposed  of.  and  converted  the 
same  to  his  own  use,"  before  an  action  can  be  sus- 
tained against  the  sureties.  lb. 

8.  A  bond,  from  the  deputy  to  the  high  sheriff, 
conditioned  for  the  faithful  performance  of  his 
duty,  during  his  continuance  in  the  office  of  dep- 
uty sheriff,  is  binding  upon  him  and  his  sureties, 
for  the  second  year,  as  well  as  the  first,  and  antll 
the  winding  up  of  the  business  lawfully  committed 
to  hi  mas  deputy. 

Royster  and  others  v.  Leake.  280 

4.  Under  the  61  St  section  of  the  execution  law,  (1 
Rev.  Code,  c.  161.)  the  remedy  by  motion  is  given 
against  the  sureties  of  a  deputy  sheriff  after  a  judg- 
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ment  asralnst  bim  fortbe  same  cause;  sucb  jadfir- 
ment  not  appearing-  to  be  satisfied.  Tbe  motion 
also  may  be  made  afirainst  tbe  sureties  separately 
from  tbeir  principal.  lb. 

SURVIVOR. 
1.  In  an  action  asralnst  tbe  representatives  of  one  of 
two  Joint  obllffors.  in  a  bond  dated  In  1788,  It  Is  es- 
sential to  state  in  tbe  declaration  tbat  tbat  obliaror 
survived  bis  companion. 

Braxton's  Adm 'XV.  Hllyard,  40 

TAXES. 
1.  If  a  mortffa«ree  of  lands  (tbou^b  not  In  bis  ac- 
tual use  or  occupation)  suffer  tbem  to  be  sold  for 
taxes;  quaere,  wbetber  be  sball  be  indemnified  out 
of  otber  property  bona  fide  conveyed  by  tbe  mort- 
sraffor  to  a  mere  volunteer. 

Ck)utts  and  otbers  v.  Greenbow.  868 

608  .  rrAXES  ON  LAW  PROCESS. 

1.  On  a  motion  against  a  clerk  for  tbe  penalty 
incurred  by  falling  to  pay  tbe  taxes  on  law  process, 
be  may  defend  bimseli  by  sbowin?  tbat  be  used  due 
diligence  to  get  a  commissioner  of  tbe  revenue  to 
compare  bis  account  wltb  tbe  books  In  bis  office, 
and  certify  thereupon  as  tbe  law  requires,  and  was 
prevented  by  tbe  default  of  sucb  commissioner 
from  obtaining-  a  quietus:  and  if  be  fall  to  make 
sucb  defence,  witbout  a  competent  excuse,  be  can- 
not obtain  relief  in  equity  on  tbe  same  ground. 
Tbe  Auditor  V.  Nlcbolas,  81 

TENDER  AND  REFUSAL. 

1.  Wbere  a  judgment  of  tbe  land  commissioners 
was,  that  tbe  claimant  sbould  obtain  a  patent  upon 
paying  tbe  surveyor's  fees  and  purcbase-money  to 
the  company,  or  their  agent,  on  or  before  a  subse- 
quent day,  wltb  Interest  until  payment  and  that 
otherwise  tbe  land  should  revert  to  the  company, 
a  tender  to  tbe  company's  agrent  within  the  time 
limited  was  sufficient  to  prevent  the  forfeiture. 

Ross  V.  Keewood,  Hoofacre  and  Smith.  141 

2.  In  such  case,  upon  refusal  of  the  company's 
affent  to  receive  the  money,  the  person  making  the 
tender  was  not  responsible  to  the  company,  or  Its 
assignee,  for  Interest  after  the  day.  lb. 

TRESPASS. 

1.  In  trespass  quare  clausum  frefflt.  tbe  declara- 
tion charging-  the  trespass  generally.  In  a  parish 
and  county,  if  the  defendant  plead  not  guilty,  and 
a  justification  "that  the  land  in  question  was  bis 
freehold."  the  plaintiff  must  reply  to  the  justifica- 
tion as  well  as  join  issue  upon  the  plea  of  not 
ffuilty. 

Mauffum  v.  Flowers,  206 

TRUST,  (DEED  OF.) 

1.  A  debtor  holding  an  equitable  title  to  land  may 
convey  It  by  deed  of  trust  to  secure  a  creditor,  and 
a  court  of  equity,  on  a  bill  exhibited  by  the  cestuy 
que  trust,  will  compel  another  creditor  (who  with 
notice  of  such  deed,  .(though  not  recorded.)  has 
obtained  a  conveyance  of  tbe  leg-al  title,  by  means 
of  an  order  from  the  debtor)  to  convey  such  legal 
title  to  the  trustee  for  the  purpose  of  applying-  it  to 
the  object  of  the  trust 

Lambert  v.  Nanny,  196 

2.  In  such  case  the  notice  is  binding  if  received  at 
any  time  before  the  conveyance.  lb. 

8,  See  Lands.  No.  18.  lb. 

4.  It  seems  that  a  deed  of  trust  conveying  tbe 
property  of  the  grantor  to  certain  persons  and  their 
heirs  "forever."  wltb  warranty :  "nevertheless  upon 
special  trust  that  they  shall  pay  the  profits  to 
himself  duriuff  his  life."  concluding  with  declarinsr 
its  true  Intent  and  meaning  to  be.  "that  at  his  death 
every  thlnff  therein  contained  between  the  parties 
sbould  become  null  and  void,"  is  a  conveyance,  to 
the  trustees  and  their  heirs,  of  an  estate  for  the 
life  of  the  irrantoronly:  and  not  a  revocation  of  a 
previous  will. 

Hughes  V.  Hughes's  Ex'r,  209 

6.  Where  a  bill  in  equity  Is  filed  to  stay  proceed- 
ingrs  upon  a  usurious  deed  of  trust  on  tbe  g-round 
that  tbe  complainant  bad  no  opportunity  at  law  to 
plead  the  usury,  and  prays  for  no  discovery,  but,  on 
the  contrary,  is  ready  to  prove  the  fact,  the  court 
oug-ht  not  to  grant  him  relief,  against  tbe  usury, 
upon  the  condition  of  his  paylnir  the  principal  sum 
of  money,  (without  interest)  but  should  altogether 
enjoin  the  trustee  from  selling*,  until,  by  some 
proper  proceeding  to  be  instituted  by  the  cestuy  que 
trust  he  establish  the  validity  of  bis  contract;  in 
which  case  the  injunction  sbould  be  dissolved,  and 
In  the  contrary  event,  perpetuated. 

Marks  v.  Morris,  407  ' 


6.  Upon  the  result  of  such  proceeding,  if  the  in- 
junction be  dissolved,  tbe  deed  (beinff  then  cleansed 
of  its  usurious  taint  by  the  judgment  of  a  compe- 
tent tribunal)  sbould  be  enforced  as  a  security  to 
compel  the  payment  of  tbe  debt.  lb. 

7.  See  Slaves.  No.  15. 16. 

Oay  V.  Moseley,  648 


TRUSTEES. 

1.  See  Equity,  No.  5. 

Clay  V.  Williams  and  others,  106 

2.  See  Powers,  No.  1. 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

USURY. 

1.  If  a  bond  be  given  without  any  consideration 
but  to  be  used  as  an  article  of  traffic  to  raise  money, 
the  boua  fide  purchaser  (though  at  a  larsre  dl£i- 
count)  of  such  bond,  without  notice  of  the  purpose 
for  which  it  was  execdted,  is  entitled  to  recover  the 
full  amount 

Hansbrough  v.  Baylor,  88 

2.  A  fair  purchase  of  a  bond,  at  any  discount  ia 
not  usurious.  lb. 

8.  Wbere  a  bill  In  equity  is  filed  to  stay  proceed- 
InflTs  upon  a  usurious  deed  of  trust  on  the  ground 
that  the  complainant  bad  no  opportunity  at  law  to 
plead  the  usury,  and  prays  for  no  discovery,  but 
on  the  contrary  is  ready  to  prove  the  fact,  the 
court  ought  not  to  g-rant  him  relief  against  tbe 
usury,  upon  the  condition  of  bis  paying  the  principal 
sum  of  money,  (without  Interest.)  but  should  alto- 
gether enjoin  the  trustee  from  selling-,  until,  by 
some  proper  proceedinsr  to  be  instituted  by  the 
604  cestuy  que  trust  he  ^establish  the  validity 
of  bis  contract,  in  which  case  the  injunction 
should  be  dissolved,  and,  in  the  contrary  event, 
perpetuated. 

Marks  v.  Morris,  407 

4.  Upon  the  result  of  such  proceeding,  if  tbe  in- 
junction be  dissolved,  the  deed  (beiuff  then  cleansed 
of  its  usurious  taint  by  the  judgment  of  a  compe- 
tent tribunal)  should  be  enforced  as  a  security  to 
compel  the  payment  of  a  debt  lb. 

6.  T.  belnff  Indebted  to  H.  in  the  sum  of  1.2001.  pay- 
able by  four  equal  Instalments  in  little  more  than 
three  years,  an  agreement  took  place  between  T. 
and  W.  that  W.,  In  consideration  of  8001.  cash,  paid 
him  by  T.,  should  exonerate  T.  from  his  debt  to  H. ; 
this  agreement  is  usurious  and  void,  notwithstand- 
insr  W.  mlffht  have  reaped  advantag-e  from  it  by 
buying  the  bonds  of  H.  at  a  discount  or  by  selling 
him  tobacco  at  a  high  price. 

Watkins  v.  Taylor  and  Mewbnrn,  4»4 

VARIANCE. 

1.  Where  a  judgrment  upon  a  forthcomingr  bond 
is  obtained  ag-ainst  a  defendant  having  leral 
notice,  and  appearinsr  by  attorney,  but  not  moving 
to  quash  the  bond,  nor  stating  by  plea,  or  bill  of 
exceptions,  any  variance  between  it  and  the  execu- 
tion, the  appellate  court  is  not  to  reverse  the  jodff- 
ment  on  the  ground  of  such  variance. 

Bronaughs  v.  Freeman's  Ex'r,  266 

2.  See  Evidence.  No.  28. 

Tuttle  V.  Eskrldg^e,  S80 

8.  If  a  bond  be  payable  to  James  Whitlow,  Jan. 
and  the  declaration  describe  it  as  payable  to  the 
plaintiff,  after  nam Inff  him  as  James  Whitlow,  jan. 
alias  James  Whitlock,  this  is  not  such  a  variance 
as  should  prevent  it  from  belnff  received  as  evidence 
in  support  of  the  declaration,  on  the  plea  of  pay- 
ment 

Whitlock  V.  Ramsey's  Adm'x,  610 

VENDOR  AND  VENDEE. 

1.  A  piece  of  ground  belnfir  sold  at  public  auction, 
expressly  according  to  certain  metes  and  bounds, 
(then  and  there  shown  to  the  purchaser  before  he 
became  tbe  highest  bidder.)  "be  the  same  more  or 
less;"  he  is  not  entitled  to  any  compensation  for  a 
deficiency,  ai though  the  previous  advertisement 
described  the  tenement  as  containing  more  than 
the  actual  quantity:  neither  is  the  case  varied  by 
subsequent  articles  of  agreement  under  seal,  (writ- 
ten by  the  purchaser  and  sig-ned  by  the  vendor, 
for  the  purpose  of  blndlDff  tbe  vendor  to  make 
a  title,)  in  which  the  terms  of  tbe  sale  are  referred 
to.  but  the  quantity  of  g-round.  mentioned  In  the 
advertisment.  Is  specified,  omlttluff  the  words 
"more  or  less."  The  vendor  is  not  precluded  by 
such  articles  from  proving  the  terms  of  sale  by 
parol  testimony  only. 

Qrantland  v.  Wight  179 

2.  In  such  case  It  seems,  however,  that  if  tbe 
chancellor  decrees  a  compensation  to  tbe  pur- 
chaser, and  tbe  vendor  does  not  appeal,  tbe  court  of 
appeals  will  not  correct  the  error  to  his  Injury 
upon  an  appeal  by  tbe  other  party.  lb. 
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8.  An  Injunction  to  a  judgment  for  purchase- 
money  ouffht  not  to  be  dissolved,  until  a  good  and 
sufficient  deed  for  the  land  be  tendered  by  tne 
vendor.  *"* 

4.  Whenever  It  appears  that  the  vendor's  own 
title  deeds  must  have  disclosed  to  him  the  true 
quantity  of  land,  he  is  bound  to  make  compensa- 
tion for  a  deficiency,  though  his  deed  to  the  vendee 
express  a  quantity  "more  or  less." 

Duvalsv.  Ross.  _       ^  ^  WO 

5.  A  contract  of  sale  Is  not  considered  in  equity 
as  binding  on  the  parties  by  the  execution  of  a 
bond  for  the  purchase-money.  If  It  appear  that  the 
seller  failed  to  perform  what  was  to  be  done  on  his 
part  In  order  to  consummate  the  contract 

Page's  Ex'r  v.  Winston's  Adm'r,  «J8 

«.  See  Equity,  No.  80.  lb. 

7.  See  Notice,  No.  11. 

Taylor  v.  Stone,  ,     ^'i* 

8.  It  seems  now  settled,  that  an  absolute  deed  of 
slaves,  or  other  personal  property,  the^  possession 
of  which  remains  with  the  vendor.  Is  fraudulent, 
per  se,  as  to  creditors. 

Alexander  v.  Deneale.  ^  ^  ^,      841 

9.  The  point  In  Vance  v.  Walker  (8  H.  A  M.  288,) 
affaln  solemnly  determined.  

Walker's  Ex'r  v.  Alcklln,  867 

10.  If  the  vendor  of  land  In  a  town  assure  the 
vendee  (though  not  In  writing)  that  a  piece  of 
ground,  adjoining  thereto  Is  always  to  be  kept  open 
as  an  alley;  by  which  assurance  the  vendee  Is 
Induced  to  make  the  purchase,  or  to  give  a  higher 
price  for  the  property,  a  court  of  equity  will  perpet- 
ually enjoin  the  vendor  from  shutting  up  such 
alley. 

Trueheart  v.  Price.  «8 

11.  Quaere,  In  such  case,  whether  the  vendee,  who 
has  afterwards  conveyed  the  premises  with  their 
appurtenances,  but  without  warranty,  to  a  third 
person,  be  a  competent  witness  to  prove  that  such 
verbal  assurance  was  given  to  himself  by  the  origi- 
nal vendor?  lb. 

VENIRE  FACIAS  DE  NOVO. 

1.  See  Intendment,  No.  1. 
Tunnell  and  Wife  v.  Watson  and  Wife,  M8 

VERDICT. 

1.  It  seems  that  the  executor  or  administrator 
must  be  convicted  of  a  devasuvlt,  by  a  verdict  In  a 
second  suit,  finding  that  "he  has  wasted  the  assets," 
or  "has  eloigned,  disposed  of.  and  converted 
606     the  same  to  his  own  *use,"  before  an   action 
can  be  sustained  against  the  sureties. 
Catlett  and  others  v.  Carter's  Ex'rs,  U 

But  see  Devastavit,  No.  8,  and  the  quaere  thereto 
annexed. 
8.  See  Heir  and  Ancestor,  No.  8. 

Waller's  Ex'rs  v.  Ellis  and  others,  88 

8.  See  Description,  No.  1. 

LfOvell  V.  Arnold,  67 

4.  In  detinue,  for  several  slaves,  if  their  value  be 

jointly  assessed  in  the  verdict,  judgment  ought  not 

to  be  entered:  but  a  writ  of  inquiry,  to  ascertain 

their  respective  values,  should  be  awarded. 

Gomwell  v.  Truss.  105 

&  No  material  fact  not  found  expressly,  or  by 
very  evident  implication,  in  a  special  verdict  can  be 
supplied  by  intendment 

Tunnell  and  Wife  v.  Watson  and  Wife,  888 

0.  Process  of  revivor  is  not  necessary  in  the  court 
of  appeals  If  the  appellee  died  between  verdict  and 
Judgment 

Bnckner  and  Wife  v.  Blair,  888 

7.  In  a  suit  for  freedom,  a  finding  by  the  jury, 
from  inspection,  that  the  plaintiff  is  a  white  person, 
is  conclusive  in  his  favor,  unless  it  be  proved,  on 
the  other  side,  that  he  descended  In  the  maternal 
line  from  a  slave. 

Hook  V.  Nanny  Pagee  and  others,  870 

a  See  Appeal.  No.  18. 
Shanks  and  M'Rea  v.  Fenwlck,  478 

0.  In  detinue  If  a  negro  woman  by  name,  and  her 
"Issue"  (without  naming  them)  be  demanded  in  the 
declaration,  and  the  jury  find  the  names  of  the 
issue,  the  defect  (if  any)  is  cured,  and  judgment 
should  be  entered  according  to  the  verdict. 

Holladay  and  Wife  v.  Littlepage,  539 

10.  The  failing  to  lay  a  separate  value,  as  to  each 
slave  demanded,  is  an  error  which  would  be  fatal 
on  demurrer,  but  is  cured  by  a  verdict  severing  the 
values.  lb. 

U.  It  Is  not  error  that  the  jury  find  general  dam- 
ages for  detaining  several  slaves:  but  the  alterna- 
tive value  of  each  slave  ought  to  be  separately 
found.  lb. 

VOYAGE. 

1.  Freight  (though  by  the  terms  of  the  charter- 
party  payable  monthly  if  required)  is  not  to  be  re- 
covered, where  the  voyage  was  never  completed. 


but  the  vessel  was  condemned  by  a  foreign  tribunal. 
In  consequence  of  a  fraud  attempted  by  one  of  the 
owners  Intrusted  by  the  rest  with  the  care  of  the 
vessel,  though  no  proof  appear  of  their  assenting  to 
such  fraudulent  act 

Hadfleld  v.  Jameson,  58 

8.  In  such  case,  the  copartners  are  not  entitled  to 
compensation  for  the  loss,  except  against  the  fraud- 
ulent partner.  lb. 
WARRANTY. 

1.  The  circumstance  that  a  submission  to  arbitra- 
tion contains  a  recital  that  one  of  the  parties  had 
warranted  the  title  to  a  tract  of  land  (when.  In 
truth,  the  writing  signed  by  him  had  not  that  effect) 
Is  not  a  sufficient  reason  to  disturb  the  award,  no 
fraud  or  undue  Infiuence  appearing,  and  it  being 
possible  that  the  contract  was  mutually  understood 
as  a  warranty,  though  its  legal  construction  was 
otherwise. 

Klncald  V.  Cunlngham,  l 

WAY.  (RIGHT  OF.) 

I.  If  the  vendor  of  land  assure  the  vehdee  (though 
not  in  writing)  that  a  piece  of  ground  adjoining 
thereto  is  always  to  be  kept  open  as  an  alley,  by 
which  assurance  the  vendee  is  induced  to  make  the 
purchase,  or  to  give  a  higher  price  for  the  prop- 
erty, a  court  of  equity  will  perpetually  enjoin  the 
vendor  from  shutting  up  such  alley. 

Trueheart  v.  Price,  488 

8.  Quaere,  in  such  case,  whether  the  vendee,  who 
has  afterwards  conveyed  the  premises  with  their 
appurtenances,  but  without  warranty,  to  a  third 
person,  be  a  competent  witness  to  prove  that  such 
verbal  assurance  was  given  to  himself  by  the  origi- 
nal vendor  ?  lb. 

WILLS. 

1.  As  far  as  circumstances  win  permit,  a  court  of 
equity  will  supply  any  defect  in  the  execution  of  a 
power  given  by  a  will  to  executors  or  trustees  to 
sell  lands  for  payment  of  debts  or  legacies.  A  con- 
veyance, therefore,  by  one  executor  or  trustee  only. 
(Instead  of  three.)  but  In  all  other  respects  con- 
formable to  the  Intentlod  of  the  testator  In  creating 
the  trust  will  be  supported  In  favor  of  the  pur- 
chaser for  a  valuable  consideration,  and  this,  not- 
withstanding It  be  provided  by  the  will  that  If  one 
or  more  of  the  executors  or  trustees  should  die  be- 
fore the  object  of  the  trust  was  accomplished, 
others  should  be  appointed  by  the  survivors  jointly 
with  them  to  finish  the  execution  of  the  trust 

Roberts's  Widow  and  Heirs  v.  Stanton,  129 

2.  See  Devise,  No.  1. 

Hyer  v.  Shobe,  800 

8.  The  doctrine  of  Implied  revocation  of  wills  dis- 
cussed. 

Hughes  v.  Hughes's  Ex'r,  800 

4.  It  seems  that  a  deed  of  trust  conveying  all  the 

property  of  the  grantor  to  certain  persons  and 
008  their  heirs  "forever,"  with  warranty;  •"never- 
theless, upon  the  special  trust  that  they  shall 
pay  the  profits  to  himself  during  his  life:"  conclud- 
ing with  declaring  Its  "true  Intent  and  meaning  to 
be  that  at  his  death,  every  thing  therein  contained 
between  the  parties  should  become  null  and  void," 
Is  a  conveyance,  to  the  trustees  and  their  heirs,  of 
an  estate  for  the  life  of  the  grantor  only,  and  not  a 
revocation  of  a  previous  will. 

Hughes  v.  Hughes's  Ex'r,  900 

5.  A  commission  of  lunacy  against  a  testator  Is 
not  a  revocation  of  a  will  which  he  made  when  of 
sound  mind.  lb. 

6.  Quaere,  whether  parol  testimony  of  declara- 
tions, by  a  testator,  of  his  Intention  In  making  a 
deed,  ought  to  be  regarded,  by  a  court  of  probate, 
as  evidence  to  rebut  an  Implied  revocation  of  a  will 
by  such  a  deed  ?  lb. 

7.  By  a  devise  of  a  tract  of  land  in  fee-simple,  to- 
gether with  all  the  crops  thereon,  whether  gathered 
or  growing  at  the  time  of  the  testator's  death,  not 
only  the  crops  made  the  year  the  testator  died, 
but  those  of  the  preceding  year  remaining  on  the 
land,  and  those  brought  thither  from  other  planta- 
tions to  be  stored,  will  pass. 

Carnagy  and  Wife  v.  Martin's  Ex'rs.  284 

8.  By  a  bequest  of  "all  my  household  goods  and 
furniture,  except  my  plate  and  watch,"  every  thing 
about  the  houses,  that  had  been  usually  held  and 
enjoyed  therewith,  and  that  would  tend  to  the  com- 
fort and  accommodation  of  the  householder,  will 
pass.  lb. 

0.  When,  in  the  context  of  a  will,  the  testator  has 
explained  his  own  meaning  in  the  use  of  certain 
words,  the  court  should  take  that  as  their  guide, 
without  resorting  to  lexicographers  to  determine 
what  those  words  ought  to  signify  in  the  abstract, 
or  to  adjudicated  cases  to  discover  what  they  have 
been  decided  to  mean  under  different  circum- 
stances, lb. 
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10.  A  testator,  in  February.  1779,  derised  to  his 
fo9r  sons  certain  lands  "to  ttiem  and  their  heirs 
foreyer."  desiring  that  "If  any  of  them  should  die 
without  heirs  of  their  bodies,  then  the  parts  of 
them  so  dyiuff  should  be  equally  divided  amonr  the 
surrivors  and  their  heirs.**  This  was  the  devise  of 
an  estate  in  tail,  which,  by  the  act  of  October,  1779, 
was  converted  into  a  fee-simple. 

Sydnor  v.  Sydnors,  268 

11.  Where  slaves  are  specifically  bequeathed  to  a 
child,  when  he  or  she  shall  attain  the  acre  of  21  years, 
or  shall  marry,  and  no  provision  is  made  expressly 
for  maintenance  in  the  mean  time,  their  interme- 
diate profits  (if  not  otherwise  disposed  of)  do  not 

f>ass  by  a  general  residuary  clause,  but  go  to  the 
eg'atee. 

Quarles's  Ez'rs  v.  Quarles  and  others.  821 

12.  In  such  case  the  legatee  is  also  entitled  to  in- 
terest on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor;  no  good  reason  appearing 
for  his  failure  to  apply  the  principal  to  the  use  of 
the  legatee.  lb. 

18.  A  legacy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satisfaction 
of  a  promise  to  the  husband,  of  the  amount  of  a 
specific  debt,  (when  recovered,)  to  be  applied  to  a 
particular  purpose,  there  being  no  declaration  in 
the  will  that  the  legacy  was  intended  as  satisfac- 
tion for  the  promise. 

Scott's  Ex'r  v.  Osborne's  Ex'r,  418 

14.  A  devise  of  lands  before  the  1st  of  January. 
1787.  without  words  of  perpetuity.  w411  not  be  en- 
larged to  a  fee-simple  on  the  ground  of  a  general 
charge  arising  from  a  direction  that  all  the  testa- 
tor's debts  be  first  paid,  especially  if  other  funds  be 
appropriated  for  payment  of  the  debt 

Mooberry  and  others  v.  Marye,  458 

16.  Where  a  will  is  systematically  composed,  and 
the  meaning  plain,  the  court  will  not  for  the  pur- 
pose of  enlarging  the  estates  of  devisees,  or  creating 
limitations  in  their  favour,  transpose  expressions 
occurring  in  other  clauses,  and  obviously  relating 
to  other  subjects.  lb. 

IC  In  a  will  dated  in  1788.  and  recorded  in  1784,  the 
following  clause  occurred:  "It  is  my  will  and  desire 
that  In  case  my  son  John  should  die  without  heir 
of  his  body  lawfully  begotten,  that  then  and  in  that 
case  I  give  to  my  wife  Lucy,  and  to  her  heirs  for- 
ever, all  the  negroes  which  I  had  by  her."  This 
was  determined  to  be  a  good  executory  devise  in 
favour  of  Lucy,  not  on  the  ground  that  the  word 
"then"  was  used,  or  the  word  heir"  in  the  singular 
number,  but  because  the  bequest  was  of  the  ne- 
groes which  the  testator  had  by  her,  (saying  noth- 
ing of  their  issue.)  and  this  was  considered  as 
evincing  that  he  did  not  intend  a  return  of  them  or 
their  posterity  to  his  wife  at  any  remote  period  of 
time. 

Royall  V.  Eppes.  Adm*r  of  Royall,  479 

17.  And.  though  Lucy  died  in  the  lifetime  of  John, 
who  was  her  only  son  and  heir,  her  contingent  in- 
terest did  not  thereby  accrue  to  him,  but  to  her  ad- 
ministrator, so  that  the  latter  became  entitled  to 
recover  the  slaves  upon  John's  dying  without  issue 
living  at  the  time  of  his  death.  lb. 

18.  A  testator  "lent  to  his  granddaughter,  A.  S.  P.. 
a  negro  woman,  and  one  bed  and  furniture,  for  her, 
her  heirs,  executors  and  administrators  forever, 
but  if  she  should  die  without  lawful  heir  of  her 
body,  then  to  return  to  his  son  and  his  heirs  for- 
ever." This  limitation  over  was  adjudged  to  be 
upon  an  indefinite  failure  of  issue,  and,  therefore, 
void. 

Williamson.   Ex'r   of   Mayes,   v.  Ledbetter 
and  others,  621 

WITNESS. 
See  Evidence. 

1.  The  testimony  of  one  witness  is  not  sufficient  to 
outweigh  an  answer  denying  the  allegations  of  a 
bill. 

Heffner  v.  Miller  and  others,  48 

2.  The  widow  of  one  of  two  joint  obligors  is  a  com- 
petent witness  in  support  of  the  plea  of  infancy,  in 

a  suit  against  the  other  or  his  representatives, 
007     and  thin,  notwithstanding  her  *husband  died 

intestate,  her  interest  in  such  case  being  re- 
mote and  uncertain,  and  either  equal  between  the 
parties  or  against  the  party  in  whose  favour  her 
testimony  operates. 

Braxton's  Adm'r  v.  Hilyard.  49 


3.  A  person  acknowledging  that  he  considers  him- 
self interested  in  the  event  of  a  suit  is  not  a 
competent  witness,  though,  in  fact  he  was  not  inter- 
ested. 

Richardson's  Ex'r  v.  Hunt  148 

4.  It  seems  that  a  specific  legatee  is  not  a  compe- 
tent witness  to  disprove  the  claim  of  a  creditor 
against  the  estate  of  the  testator. 

Temple's  Ex'r  v.  Ellett's  Ex'r,  468 

WRIT. 

1.  The  writ  is  part  of  the  record  for  the  purpose 
of  amendment  only,  where  issue  has  been 
joined  upon  a  plea  to  the  action. 

Payne  and  Fairfax  v.  Grim.  297" 

2.  After  issue  joined  on  a  plea  to  the  action,  it  is 
too  late  to  move  the  court  to  dismiss  the  suit  on  the 
ground  of  a  defect  in  the  writ  or  for  leave  to  file  a 
plea  in  abatement  lb. 

8.  A  judgment  cannot  be  entered  against  the  de- 
fendant and  sheriff,  upon  his  return,  that  the  writ 
was  executed,  and  the  defendant  escaped;  the 
proper  remedy  against  the  sheriff  for  an  escape  be- 
ing by  a  separate  suit 

Waugh  v.  Carter,  S8S 

4.  A  judgment  by  default  cannot  be  entered  when 
the  writ  has  not  been  returned. 

Winchester  and  others  v.  The  Bank  of  Al- 
exandria, 88^ 

6.  The  true  construction  of  the  20th  section  of  the 
act  "for  establishing  a  bank  in  the  town  of  Alexan- 
dria," is.  that  the  power  of  granting  appeals,  writs 
of  error  or  supersedeas  is  taken  away  from  the  ap- 
pellate court,  in  relation  only  to  judgments  ren- 
dered pursuant  to  that  act,  and  upon  writs  of 
capias  ad  respondendum  executed  according  to  the 
directions  thereof.  lb. 

a.  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  omitted  in  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person  not 
named  in  either,  a  judgment  against  the  company, 
for  that  person's  failure  to  appear,  cannot  be  sus- 
tained. 

Scott  &  (}o.  y.  Dunlop,  Pollock  it  Co.,  849 

7.  Quaere,  in  such  case,  whether  any  judgment  by 
default,  could  be  sustained? 

Scott  A  Ck>.  y.  Dunlop,  Pollock  it  Co..  849 

8.  A  writ  cannot  be  legally  executed  after  the 
term  to  which  it  was  returnable. 

Crews  and  Higginbotham  v.  Garland,  491 

9.  A  judgment  entered  in  the  clerk's  office  before 
the  execution  and  return  of  the  writ  is  erroneous, 
and  cannot  be  supported  by  the  writ's  being  re- 
turned executed  to  the  term  when  the  judgment  is 
made  final.  lb. 

10.  In  such  case,  the  bail  bond  should  be  quashed 
by  the  court  of  error,  all  the  proceedings  back  to 
the  common  order  (inclusive)  set  aside,  and  the 
cause  remanded  for  further  proceedings.  lb. 

11.  It  is  no  answer,  to  the  bar  set  up  by  the  plea 
of  the  act  of  limitations,  that  the  plaintiff  sued  out 
a  writ  for  the  same  cause  of  action  within  the  time 
prescribed  by  the  act  which  writ  was  executed  and 
returned,  and  went  off  the  docket  for  want  of  for- 
mality. 

Callis  V.  Waddy,  611 

12.  It  seems,  that  where  an  office  judgment  is  re- 
versed, on  the  ground  that  the  declaration  is  radi- 
cally defective,  the  appellate  court  if  the  writ  be 
correct,  will  not  enter  judgment  for  the  defendant 
but  send  the  cause  back  to  be  proceeded  in  from  the 
writ 

Hill  V.  Harvey,  825 

WRIT  OP  ENQUIRY. 
1.  See  Enquiry.  (Writ  of.)  No.  1. 
Comwell  V.  Truss.  196 

WRIT  OF  ERROR. 
].  See  Deed,  No.  8. 
HoUiday  and  Wife  v.  Coleman  and  Wife,         182 
WRIT  OF  RIGHT. 
1.  A  count  upon  a  writ  of  right  describing  the  land 
demanded  as  a  certain  number  of  acres,  part  of  a 
larger  tract  and  setting  forth  the  boundaries  of 
such  larger  tract,  is  sufficiently  certain,  after  ver- 
dict. 

Lovell  V.  Arnold.  187 
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ARGUED  AND  DBTERMINBD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia, 

At  thb  Tbrm  Commbncing  in  Octobbr,  1811,       * 
in  thb  thirty-sixth  ybar  op  the  commonwbai^th. 


Robertson  v.  Ewell. 
Arsrued,  Ttanrsday,  October  Sd,  1811. 

I.  Executors— Sale  of  Personalty— Retention  of  Pos- 
session  by  Executor- Bffect*-AD  absolnte  bill  of 
sale  of  slaves,  by  aa  execator,  wtao  is  nevertbeless 
permitted  to  retain  tbe  possession  thereof.  Is 
fraudulent  and  void,  as  to  legatees,  as  well  as 
creditors  and  purchasers. 

3.  Same— Sale  of  Slaves  to  Pay  Personal  Debt— Effect. 
—Quaere,  whether  a  sale,  by  an  executor,  of  slaves 
belonfflnfir  to  the  estate  of  his  testator  for  the  pur- 
pose of  pavinff  a  private  debt  of  his  own  to  the 
purchaser,  be  void  as  to  residuary  legatees,  upon 
its  appearing  that  the  personal  assets  were  suffi- 
cient (exclusive  of  slaves)  for  payiufir  the  debts 
and  expenses,  and  that  the  purchaser  knew  in 
what  riffht  the  executor  held  the  property  thonsrh 
he  miffht  not  have  known  the  state  of  the  assets. 

3.  Special  Verdlctt— Fraud.— It  is  not  necessary  in  a 
special  verdict,  that  fraud  be  found  expressly, 
eo  nomine:  if  facts  amounting  to  fzaud  in  legal 
construction  be  found. 

This  was  an  action  of  detinue,  for  a 
negro  woman  slave  Hannah,  and  her  child 
Billy,  instituted  in  the  year  1801,  in  the 
Northumberland  District  Court  by  James 
Bwell,  senior,  ag'ainst  Robert  Monroe  Rob- 
ertson. Plea  non  detinet  and  issue.  At 
the  trial,  the  jury  found  a  special  verdict, 
the  material  parts  of  which  were,  in  sub- 
stance, that  the  said  slave  Hannah,  was 
the  property  of  Andrew  Robertson,  (father 
of  the  defendant, )  who  departed  this  life  in 
the  year  1795,  having*  duly  made  his  last 
will  and  testament,  in  which  he  appointed 
his  widow  executrix,  and  his  son-in-law, 
James  Ewell,  jun.,  and  the  defendant,  his 
executors,  of  whom  the  said  Ewell  and 
the  widow  qualified,  that  the  said  James 
Ewell,  jun.,  being   possessed    of   the   said 

negro  woman  and  her  child,  as  execu- 
2  tor  *as   aforesaid,    did,    on    the  I6th 

day  of  November,  1798,  by  a  bill  of 
sale,  sell  the  said  slaves,  (and  also  one  by 
the  name  of  Peter,  which  he  held  by  a  gift 
from  the  testator  in  his  lifetime,)  to  the 
plaintiff  in  this  action,  '*to  pay  and  satisfy 


*Sale  of  Perionalty— Retention  of  Possession  by 
Vendor— Fraud  Per  5e.— On  this  subject,  see/(90^fM>^« 
to  Davis  V.  Turner,  4  Gratt.  422.  where  the  Virginia 
and  West  Virginia  authorities  in  point  are  collected 
and  it  is  shown  that  the  so-called  doctrine  of  fraud 
ptfT  8€  is  repudiated  by  the  later  Virginia  and  West 
Virginia  decisions.  The  principal  case  was  cited 
on  the  subject  in  Williamson  v.  Farley,  Oilm.  16; 
Land  v.  Jeffries,  5  Rand.  006,  606;  Clay  tor  v.  An- 
thony. 6  Rand.  804:  Davis  v.  Turner,  4  Gratt  449.  467, 
450;  Howard  v.  Prince.  12  Fed.  Cas.  061.  See  also, 
monographic  notton  Fraud"  appended  to  Mont- 
gomery V.  Rose,  1  Pat  &  H.  6. 

tftpedal  Verdict-inference  by  the  Court.— Although 
it  is  an  Inflexible  rule  that  the  court  upon  a  special 
verdict  cannot  infer  other  facts  from  those  found. 
yet  it  is  the  province  of  the  court  to  make  all  le^al 
inferences  from  the  facts  found  in  the  verdict 
Henry  v.  Graves.  16  Gratt  244.  citing  the  principal 


a  debt  or  debts  due  from  the  said  James 
Ewell,  jun.,  to  the  said  plaintiff;"  that  it 
^*was  well  known  to  the  plaintiff,  at  the 
time  of  his  making  the  said  purchase," 
**that  the  ssid  Hannah  and  Billy  had  been 
the  property  of  the  said  testator,  and  that 
the  said  James  Ewell,  jun.,  held  the  same 
as  one  of  his  executors;  that  the  testator, 
at  the  time  of  his  death,  left  personal  prop- 
erty t  more  than  sufiBcient  to  pay  his 
debts;"  but  whether  this  last-mentioned 
circumstance  was  known  to  the  plaintiff 
was  not  found. 

It  was  further  found,  by  the  verdict,  that 
James  Ewell,  jun.,  at  the  time  he  made  the 
said  bill  of  sale,  delivered  the  said  negro 
Peter  to  the  plaintiff  in  the  name  of  all  the 
negroes  mentioned  therein ;  but  retained 
the  said  slaves  Hannah  and  Billy  in  his 
possession  until  April,  1801,  when  he  lost 
them,  and  they  came  into  the  possession 
of  the  defendant;  that,  in  the  year  1800, 
the  defendant  demanded  the  said  negroes 
of  James  Ewell,  jun.,  telling  him  that  he 
understood  he  intended  selling  them  out  of 
the  country,  which  the  said  James  denied, 
and  begged  he  might  keep  them  till  the 
end  of  the  year,  when  they  would  be  re- 
turned. 

It  was  also  found  that  James  Ewell, 
jun.,  was  possessed  of  a  negro  girl  by  the 
name  of  Peggy,  delivered  before  the  death 
of  the  testator;  and  also  of  a  negro  girl 
named  Maria,  who,  at  the  testator's  death, 
was  a  part  of  his  estate;  ** which  said 
Maria,  he  the  said  James  Ewell,  jun.,  car- 
ried off  with  him  when  he  left  this  part  of 
the  country."  The  bill  of  sale  (being 
found  in  haec  verba)  conveyed  two  negro 
girls,  Peggy  and  Maria,  as  well  as 
3  the   *8laves    before    mentioned:     but 

the  verdict  did  not  state  that  the 
Peggy  delivered  to  James  Ewell,  jun.,  be- 
fore the  death  of  the  testator,  and  the  Maria 
whom  he  carried  off,  were  the  same  Peggy 
and  Maria  mentioned  in  the  bill  of  sale. 

It  was  found  that  the  defendant  was  one 
of  the  legatees  of  the  testator,  by  whose 
will,  (which  was  found  in  haec  verba,)  he 
was  constituted  one  of  four  residuary  lega- 
tees; the  slaves  in  question  being  not  spe- 
cifically bequeathed. 

Upon  this  special  verdict,  the  District 
Court  gave  judgment  for  the  plaintiff,  to 
which  a  writ  of  supersedeas  was  awarded 
by    this   court;  the     grounds    for   reversal 


tNote.  The  Jury  probably  meant  "personal  prop- 
erty exclusive  of  slaves:"  but  this  they  omitted  to 
express.— Note  in  Orl«rlnal  Edition. 
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stated  in  the  petition,  beings,  1.  Becanae 
the  sale  of  the  slaves  was  illeg'al,  and  con- 
trary to  the  dnty  of  the  said  James  Ewell, 
jnn.y  and  that  with  the  knowledge  of  the 
plaintiff;  Rev.  Code,  Vol.  1,  ch.  170,  sect. 
2,  p.  320;  and,  2.  Because  the  plaintiff's 
permitting'  the  said  James  Bwell  jun.,  to 
remain  in  possession  of  the  said  slaves, 
after  his  purchase,  and  contrary  to  the 
tenor  of  the  bill  of  sale,  was  fraudulent  as 
to  the  petitioner  and  those  interested  in 
the  estate. 

In  support  of  the  first  point,  Wick- 
ham  observed,  it  is  not  found  that  the 
executor  applied  the  money,  for  which 
the  slaves  were  sold,  to  payment  of 
the  testator's  debts,  or  that  the  estate  was 
any  way  benefited  by  the  sale,  being  not 
necessary  for  payment  of  debts,  it  was 
therefore  void  under  the  act  of  assembly. 
I  do  not  contend,  that  if  an  executor  sells 
slaves  for  ready  money,  or  on  credit,  the 
purchaser  is,  in  all  cases,  bound  to  see  to 
the  application  of  the  purchase  money ;  but 
if  the  sale  be,  expressly,  to  pay  the  execu- 
tor's own  proper  debt,  the  purchaser  buys 
at  his  peril,  and  ought  to  be  liable,  if  it 
turn  out  that,  in  fact,  it  was  not  necessary. 
Even  in  England,  where  there  is  no  such 
act  of  parliament,  it  has  been  held  that,  if 
an  executor  sells  a  specific  legacy,  to  pay 
his  own  debt,  the   legatee   may   recover   it 

back,  (a) 
4  *An other   circumstance    has    great 

weight  in  this  case.  There  were  sev- 
eral executors,  of  whom  my  client  was  one. 
It  was  the  business  of  the  purchaser  ,to  in- 
quire of  the  other  executors  whether  they 
assented  to  the  sale. 

2.  The  purchase  was  a  direct  fraud  upon 
the  persons  interested  in  the  estate.  The 
bill  of  sale  was  absolute,  yet  possession  re- 
mained with  Ewell,  the  executor.  If  the 
slaves  had  been  his  own,  a  sale  in  this 
manner  would  have  been  fraudulent  per  se 
against  creditors.*  We  are  his  creditors 
for  the  negroes  themselves.  Here  faUe 
colours  were  hung  out.  The  negroes  were 
demanded  by  the  defendant,  after  the  bill 
of  sale ;  and  the  executor  promised  to  de 
liver  them  at  the  end  of  the  year. 

Botts,  contra.  The  plaintiff,  who  bought 
of  the  executor,  was  not  to  be  presumed 
conusant  of  the  state  of  the  assets.  It  is 
not  tound  that  he  was;  and,  from  the 
nature  of  things,  the  contrary  is  rather  to 
be  inferred.  He  had  a  right  to  presume 
that  the  executor  had,  out  of  his  own  funds, 
made  advances  to  his  testator's  creditors, 
to  the  value  of  the  slaves  in  question,  be- 
yond so  much  of  the  assets,  (made  liable 
bv  law  before  slaves,)  as  had  come  to  his 
hands;  in  which  case,  he  had  a  clear  legal 
title  to  sell  them  fot  his  reimbursement; 
or,  indeed,  to  convert  them  to  his  own  use 
as  compensation,  (b)  A  state  of  things 
might  have  existed  to  justify  the  sale. 
How  was  the  purchsser  to  know  it?  Was 
he  to  call  on  the  executor  for  a  previous 
account  of  assets?  The  executor,  if  so  dis- 
posed,   might    easily    have    imposed    upon 


(a)  Sa«rclen*8  Law  of  Vendors,  p.  S48,  and  the  an- 
tborities  tbere  commented  upon. 

*Note.  See  Alexander  v.  Deneale.  2  Mnnford.  p. 
811. 

(b>  Toller's  Law  of  Ez'rs,  p.  185* 


him.  If  the  principle  now  contended  for 
should  be  established,  no  person  would  bny 
of  an  executor.  Is  suit  to  be  brought  by 
the  executor  against  the  legatee,  for  settle- 
ment of  his  administration  account,  before 
he  can  sell  any  slave  belonging  to  his  tes- 
tator's estate?  Was  ever  such  a  suit 
heard  of? 

5  •Why  should  the   purchaser   be  the 
loser?    Is  it   not   the   better   rule    to 

leave  the  executor  and  his  securities  re- 
sponsible to  persons  injured,  in  case  he  sells 
improperly;  but  let  the  sale  stand  good, 
rather  than  hamper  all  sales  by  executors 
with  such  insuperable  difiBculties?  Does 
the  discount  of  the  executor's  private  debt 
make  any  difference?  If  he  had  sold  the 
slaves  for  cash,  he  might  nave  paid  away 
the  money  immediately  in  discharge  of  his 
own  debt.  Is  a  court  of  law,  on  the  plea 
of  non  detinet,  in  an  action  of  detinue  de- 
pending on  a  sale  by  an  executo**,  to  ex- 
amine his  administration  account,  and 
this,  too,  when  the  residuary  legatees  are 
not  parties  to  the  suit?  Is  this  laborions 
investigation  to  be  made  on  the  sale  of 
every  article  of  property? 

All  the  cases  in  Sugden  were  in  equity ; 
and  many  of  them  turned  on  fraud  com- 
mitted by  the  purchaser:  but  such  as  were 
decided  by  Lord  Hardwicke,  (c)  are  in  my 
favour.  The  case  determined  by  Lord 
Kenyon(d)  was  on  very  different  ground, 
and  did  not  impeach  the  authority  of  LK>rd 
Hardwicke.  The  other  overruling  casesCe) 
are  all  since  our  revolution,  and  by  judges 
of  inferior  talents  to  Hardwicke,  or  not 
touching  the  point  decided  by  him.f 

The  provision  in  our  Act  of  Assembly  is 
only  mandatory  to  the  executor;  making 
him  responsible  for  disobedience ;  but  not 
declaring  the  sale  void. 

2.  As  to  the  charge  of  fraud,  it  is  not 
found  in  the  special  verdict,  and  is  not  to 
be  presumed.  The  bill  of  sale  could  be 
considered  fraudulent  against  creditors 
only.  It  is  not  found  that  Kwell  was  in 
debt;  nor  that  his  bond  and  security  was 
not  amply  sufficient  to  indemnify  the  lega- 
tees. 

Wickham,  in  reply.  I  said  that,  in  gen- 
eral, the  purchaser  from  an  executor  is 
not  bound   to   see   to    the  application 

6  *of  the  purchase  money ;  but  the  sales 
being  for  the  express  purpose  of  pay- 
ing his  own  debt,  makes  the  difference. 
A  constituent  part  of  this  contract  was, 
that  the  money  should  go,  in  the  first  in- 
stance, to  pay  the  executor's  private  debt. 
This  circumstance  made  the  purchaser 
particeps  criminis.  Since  the  borrower 
is  always  slave  to  the  lender,  a  door 
is  open  to  frauds  innumerable,  if  an  execu- 
tor may  sell  to  pay  his  own  debt;  making 
that  part  of  the  contract  of  sale.  If  money 
had  been  paid  by  the  purchaser,  the  execu- 
tor would  have  had  a  choice,  to  pay  it,  af- 
terwards, in  discharge  of  his  own  debt,  or 
not.  This  makes  all  the  difference  in  the 
world. 


(c)  Nufirent  ▼.  OlfFord,  1  Atk.  468.  and  Mead  v. 
Lord  Orrery,  8  Atk.  285. 

(d)  Bonny  y.  Ridfirard.  8  Bro.  Ch.  Cases.  438. 

(e)  Andrew  v.  Wrl^ley.  4  Bro.  Ch.  Cases.  186:  Hill 
▼.  Simpson.  7  Vesey  jr.  152,  and  Scott  v.  Tyler.  2 
Dick.  724. 

tNote.    But  see  Crane  v.  Drake,  2  Vernon,  616^ 
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There  ia  no  more  difficnlty  in  examining 
the  administration  account  in  detinue  than 
in  debt,  in  which  it  ia  often  done  upon  the 
plea  of  plene  admintstravit. 

The  modern  authorities  in  Kngland  are 
in  my  favour,  and  entitled  to  more  respect 
than  the  more  ancient  decisions.  The 
science  of  jurisprudence  is  progressive,  and 
daily  receiving  improvement.  The  modern 
judges  have  the  advantage  of  Lord  Hard- 
wicke's  knowledge,  and  their  own  too. 

Fraud  in  the  purchaser,  where  sufficient 
facts  appear,  may  be  examined  at  law,  as 
well  as  in  equity.  Where  the  bill  of  sale  is 
absolute,  and  possession  remains  with  the 
grantor,  the  conveyance  is  void,  not  against 
creditors  only,  but  against  all  persons  hav- 
ing a  legal  or  equitable  title  to  the  prop- 
erty. 

3.  The  very  act  of  selling  the  slaves, 
made  the  executor  a  debtor  to  the  estate; 
and  here  the  purchaser  assisted  him  to  de- 
ceive the  legatees.  We  had  a  right  to 
defend  ourselves,  by  maintaining  our  pos- 
session, and  ought  not  to  be  turned  round  to 
the  executor's  securities.  Innocent  persons 
ought  not  to  be  made  to  suffer,  when  the 
wrong  may  be  prevented,  or  when  the 
wrong  doer  himself  may  be  made  respon- 
sible. 

Monday,  March  9th,  1812,  the  President 
delivered  the  unanimous  opinion  of 
the  Court,  (consisting  of  Judges 
7  ^Fleming,  Roane,  Brooke,  and  Coal- 
ter,)  * 'that  the  title  of  the  appellee 
to  the  slaves  in  question,  being  under  an 
absolute  bill  of  sale  by  an  executor,  who 
was  nevertheless  permitted  to  retain  the 
possession  thereof,  the  same  ought  to  be 
considered  as  fraudulent  and  void,  as  to  the 
appellant,  (a  distributee,)  under  the  true 
construction  of  the  act  4o  prevent  frauds 
and  perjuries;'  that  act  not  only  being  in 
affirmance  of  the  principles  of  the  Common 
Law,  which  equally  extend  to  the  case  of 
distributees,  as  of  creditors  and  purchasers, 
but  the  former  description  of  persons  being 
also  equally  comprehended,  with  the  latter, 
under  the  provisions  of  the  said  statute. 
On  this  ground  the  Court  is  of  opinion  to 
reverse  the  judgment,  with  costs,  and  enter 
it  for  the  appellant." 


8         ^Taylor's  Administratrix,  with  the  Will 
Annexed,  v   Richards  and  Co. 

Arg-ued  Thursday.  Oct  17th.  1811. 

I.  Exccators*— Pleaof  *'Pully  Administered**- Evidence 
under.— If  an  executor  or  administrator  wish  to 
prove,  by  a  deed  of  trust,  that  certain  property  in 
bis  possession  is  not  to  be  considered  as  assets,  he 
must  specially  plead  the  deed,  and  cannot  give  it 
in  evidence,  ander  a  plea  of  **  fully  administered,** 
in  which  it  Is  not  mentioned. 

3.  Statute  of  LlmltstionAt- Must  Be  Pleaded.— A 
defendant  cannot  have  the  advantage  of  the  act, 
imposing-  a  limitation  of  one  year  upon  actions  od 
store  accoonu.  without  pleading  it;  the  court  not 
being  directed  to  cause  such  items  as  have  been 
of  more  than  one  year's  standing,  in  such  ac- 
counts to  be  expunged:  or  to  instruct  the  jury  to 
"disregard"  them:  and  the  Jury  not  being  re- 
quired to  "disallow  and  reject"  tbem.  without  a 
plea. 


*Bxccntors.— See  monographic  fM><0  on  "Executors 
and  Administrators"  appended  toRosser  v.  Depriest. 
5  Gratt.  & 

tStatnte  of  Limitations.— See  monographic  note  on 
"Limitation  of  Actions"  appended  to  Herrington  v. 
Harkins.  1  Bob.  501. 


See  Hoskins  v.  Wright  administrator  of  Hoskins, 
1  H.  &  M.  377,  and  Brooke's  administrators  ▼. 
Shelly.  4  H.  &  M.  206. 

The  appellees  instituted  an  action  of  as- 
sumpsit, against  the  appellant,  in  the  dis- 
trict court  of  Fredericksburg.  The 
declaration  contained  the  usual  counts  for 
goods,  wares,  and  merchandise,  sold  and 
delivered  to  the  testator  in  his  life  time ; 
leaving  the  time  of  delivery  blank.  The 
defendant  pleaded  ^*non  assumpsit  by  the 
testator,"  and  three  pleas  (special  and  gen- 
eral) of  plene  administravit ;  upon  all 
which,  issues  were  joined. 

On  the  trial  of  the  cause,  the  defendant 
offered  in  evidence,  the  account  of  her  ad- 
ministration settled  by  commissioners,  and 
confirmed  by  the  Court  of  Probate;  in 
which  account  sundry  slaves  conveyed  by 
a  deed  of  trust,  executed  by  the  testator  to 
Doctor  Charles  Taylor,  and  duly  recorded, 
to  secure  large  sums  of  money,  were  ex- 
cluded from  the  estimate  of  assets,  and  a 
balance  of  4331.  Os.  8d.  was  stated  in  favour 
of  the  administratrix ;  also  a  copy  of  the 
said  deed ;  but  the  court,  on  the  plaintiff's 
motion,  rejected  the  same^  because  it  was 
not  pleaded. 

The  defendant  also  moved  the  court  to 
disallow  and  reject,  from  the  account  ex- 
hibited by  the  plaintiffs,  all  such  items  as 
were  of  more  than  one  year's  standing; (a) 
**which  the  court  refused  to  do,  because 
the  limitation  of  store  accounts  was  not 
pleaded."  To  which  opinions  of  the  court 
the  defendant  excepted.  The  jury  found 
^*that  the  said  George  C.  Taylor  deceased, 
did  assume  upon  himself,  as  the  plaintiffs 
have  declared,  and  assessed  their  damages 
to  1271.  Ss.  4d.  They  also  found,  ♦^that  the 
defendant  had  not  fully  administered ; 
9  and  that  she  '^had  assets  sufBcient  to 
satisfy  the  several  judgments  and 
debts,  in  her  first  plea  mentioned,  and 
to  pay  the  balance  stated  in  the  second 
plea  to  be  due  to  herself,  and  also 
goods  and  chattels  to  the  value  of  5001." 
Whereupon,  judgment  for  the  plaintiff 
was  entered ;  and    the  defendant   appealed. 

Botts,  for  the  appellant,  insisted  that, 
under  the  plea  ot  fully  administered,  the 
first  matter  to  be  settled  by  evidence  was 
the  nature,  extent,  and  kinds  of  assets  re- 
ceived by  the  administratrix:  of  course, 
the  deed  in  question  was  equally  admissi- 
ble :  to  prove  that  certain  negroes  were  not 
assets,  as  a  bill  of  sale  to  the  testator,  or 
the  birth  of  a  negro  child  would  have  been 
to  increase  the  assets. 

2.  That  as  the  dates  of  the  items  do  not 
become  part  of  the  plaintiff's  case,  until 
he  shows  his  account  in  evidence;  so  that 
it  would  be  irregular  for  the  defendant  to 
anticipate,  and  meet,  such  evidence  by  a 
plea;  and  as  the  words  of  the  statute(b)  ap- 
ply exclusively  to  the  account  when  shown 
in  evidence,  there  was  error  in  principle, 
as  well  as  upon  authority,  (c)  in  excluding 
the  operation  of  the  statute  in  this  case. 

Williams,  contra.  The  District  Court  did 
right  in  rejecting  the  deed :  since  the  de- 
fendant   had    not    pleaded    it,   and  thereby 


(a)  See  Rev.  Code,  1st  vol.  p.  108,  ch.  76.  sect.  7.  8. 
and  9. 


(b)  Id.  sect  9. 
(c>  Beale  v.  E 


Edmnnson,  SCall,  516,  516,  617. 
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enabled  the  plaintiffs  to  reply,  and  prove 
it»  having:  been  kept  up  by  frand,  or  that 
no  such  debts  were  justly  due  from  the  tes- 
tator. 

The  court  did,  also,  right,  in  refusing^  to 
strike  out  the  items  in  the  account  of  more 
than  one  year's  standing.  The  act  impos- 
ing the  limitation  of  one  year  upon  actions 
on  Store  accounts,  is  not  like  the  act  which 
makes  it  the  duty  of  the  court  to  cause  to 
be  expunged  such  items  as  appear  to  have 
been  due  five  years  before  the  death  of  the 
testator  or  intestate,  (a)  As  the  court 
10  is  not  directed  in  *the  first  of  these 
acts,  to  cause  the  items  to  be  ex- 
punged ;  the  limitation  must  be  pleaded,  as 
in  other  cases. 

Saturday,  March  7th,  1812,  the  opinion  of 
this  court  was  pronounced  that  the  judg- 
ment be  affirmed. 


Shobe*s  Executors  v.  Carr  and  Wife.* 

Arffued  Friday,  November  16, 1811. 

I.  Legacies— Interest  Thereon.t— Interest  allowed  on 
a  leg-acy,  and  (no  certain  time  for  payment  beinr 
appointed.)  from  tbe  end  of  one  year  from  the 
testator's  death;  and  to  a  legatee  In  remainder, 
from  the  end  of  the  year  In  which  the  tenant  for 
life  died. 

a.  Devises-Land  Charged  with  Letrscy.— If  a  tesUtor 
devise,  to  two  of  his  sons,  certain  lands,  rated  at 
a  certain  sum.'  allowing  them  to  pay  his  other 
children  equal  shares  of  that  sum.  by  instal- 
ments: such  devisees,  and  those  claimlng^  under 
them,  are  personally  responsible,  (in  proportion 
to  their  respective  estates,)  for  the  payment  of 
such  Instalments,  with  lawful  interest  from  the 
times  when  payable;  and  (In  aid  of  such  respon- 
sibility,) the  lands  so  devised  are  liable. 

3.  Tender  and  Refusal.— if  a  tender  be  made  of  a  less 
sum  than  is  justly  due.  a  refusal  to  receive  It  is 
no  bar  to  the  subsequent  recovery  of  interest,  on 
the  sum  so  tendered,  from  the  time  of  the  tender. 

4.  Leasehold-Parol  Gift  oft- Bffcct-Case  at  Bar.— A 
testator  having  put  his  daughter's  husband  into 
possession  of  a  leasehold  tract  of  land,  and  deliv- 
ered him  the  lease;  permanent  Improvements, 
also,  belnff  made  by  the  son-in-law,  with  the  assist- 
ance of  the  family :  and  parol  declarations,  by  the 
testator,  that  he  had  g-lven  him  the  land,  in  con- 


(a)  See  Rev.  Code,  1st  vol,  p.  m,  ch.  93,  sect-  B6. 

*Por  nion<wraplilc  note  on  Tender,  see  end  of  case. 

tLegades— Interest  on.— The  general  rule  Is  that 
interest  on  a  general  leg-acy  is  payable  from  one 
year  from  the  testator's  death.  Anderson  v. 
Plercy,  20  W.  Va.  827,  828,  citing  the  principal  case. 
See  further,  monographic  nots  on  'Legacies  and 
Devises"  appended  to  Early  v.  Early,  Ollm.  124. 

t5peclflc  Performance— Parol  Gift  of  Land.— It  is 
settled  law  in  Virginia  and  West  Virflrlnia  that  a 
verbal  donee  of  land— a  child,  who  under  the  ver- 
bal sift  has  taken  possession  of  the  land  and  im- 
proved it— has  a  riffht  to  demand  in  a  court  of 
equity,  a  specific  performance  of  the  contract  by 
the  execution  of  a  deed  by  the  father,  thereby  con- 
summating his  verbal  fflf  t.  This  was  held  in  Shobe 
V.  Carr,  8  Mufkf.  10,  and  repeatedly  followed  and 
recognized  as  law  by  numerous  Virginia  deci- 
sions ever  since.  Frame  v.  Frame,  82  W.  Va.  476, 0 
S.  E.  Rep.  906,  cltinfiT  Darlington  v.  M*Ck)ole,  1  Leigh 
86;  Reed  v.  Vannorsdale,  2  Leigh  M9:  Plfirgr  v.  Cor- 
der.  12  LelffheB;  Cox  v.  Cox.26Gratt.  306. 

In  Burkholder  v.  Ludlam,  80  Gratt,  282,  the  court 
said  that  the  principles  of  the  decision  in  Shobe  v. 
Carr  had  not  been  denied  or  questioned  In  any 
subsequent  decision  that  had  come  to  its  knowl- 
edge: that,  while  in  Darlington  v.  M'Coole,  1 
Lelffh  86:  Reed  v.  Vannorsdale,  2  Leigh  569:  Plfffir  v. 
Corder,  12  Lel^h  69.  and  Cox  v.  Ck)x.  26  Gratt  805, 
specific  execution  was  denied,  there  was  nothing  In 
these  cases  in  conflict  or  at  all  inconsistent  with 
the  decision  in  the  principal  case,  but,  on  the  con- 
trary, the  reasoning  of  the  judges  In  some  of  these 
cases  would  seem  rather  to  confirm  the  principles 
of  STvobev.  Carr. 

See  principal  case  also  cited  on  this  subject  In 
Halsey  v.  Peters,  79  Va.  68;  foot-note  to  Darlington 
V.  M'Coole,  1  Lelffh  86. 

See  further,  foot-note  to  Burkholder  v.  Ludlam,  80 
Gratt.  266:  monographic  note  on  "Specific  Perform- 
ance" appended  to  Hanna  v.  Wilson.  8  Gratt  248. 


sideration  of  his  havlngr  married  his  daughter, 
and  to  prevent  his  moving  to  Kentucky,  belnff 
proved:  It  was  decided  that  the  son-in-law  had  an 
equitable  title  to  the  land,  for  the  time  the  lease 
had  to  run,  and  to  a  release  of  the  lesral  title,  from 
the  heirs  or  executors,  according  as  the  Interest 
conveyed  by  the  lease  ml^ht  be  greater,  or  less. 
It  was  also  decided,  that  the  le^al  title  to  the 
laud,  (which  was  not  expressly  mentioned  In  the 
will.)  was  not  intended  to  pass  by  a  residuary 
devise. 

The  appellees,  Conrad  Carr,  and  Magda- 
line,  his  wife,  in  February,  1794,  filed  their 
bill  in  Chancery,  iu  the  County  Court  of 
Hardy,  against  Rudolph  Shobe  and  Leonard 
Shobe,  executors,  and  the  said  Rudolph  and 
Leonard  Shobe,  devisees  of  Martin  Shobe  de- 
ceased, stating  that  the  said  decedent,  after 
havinir  made  and  duly  published  his  last 
will  and  testament,  died,  some  time  in  the 
year  1792, J  leaving  four  sons  and  one 
daughter,  to  wit,  Martin  Shobe,  Rudolph 
Shobe,  Leonard  Shobe,  Jacob  Shobe,  and 
Magdaline,  the  wife  of  the  complainant, 
Conrad  Carr;  that  the  testator,  among- 
other  things,  devised  as  follows;  '*!  give 
and  bequeath  the  one  third  of  all  my  estate 
to  my  beloved  wife  Elizabeth,  during  her 
life,  and  at  her  decease,  to  be  equally 
11  divided  among  my  *children ;  and  as 
to  my  lands,  I  give  and  bequeath  to 
my  son,  Rudolph  Shobe,  the  place  whereon 
he  now  lives;  I  also  give  and  bequeath  to 
my  son,  Leonard  Shobe,  all  the  rest  of  the 
land  I  own ;  (except  a  tract  lying  on  Cheat 
River,  which  I  give  and  bequeath  to  my 
son,  Jacob  Shobe;  the  above-mentioned 
lands  to  be  rated  at  sixteen  hundred 
pounds:  the  possessors  of  said  land,  after 
a  division  being  made,  shall  be  allowed 
four  years  to  pay  ofif  the  other  legatees, 
paying  a  fourth  part  each  year,  till  all  is 
paid;  and  my  moveable  estate  I  devise  to 
be  added  to  the  price  of  the  lands,  and  each 
of  my  children  to  receive  an  equal  share 
of  the  whole:"  by  which  devises  the  com- 
plainants, Carr  and  wife,  became  entitled 
to  one  fifth  of  the  aforesaid  value  of  the 
said  land,  as  also  the  one  fifth  of  the  said 
moveable  estate,  to  be  paid  by  the  defend- 
ants, respectively,  as  devisees  and  execu- 
tors: but  Martin  Shobe,  junr.,  one  of  the 
devisees,  (though  mentioned  in  the  bill,) 
was  not  made  a  defendant. 

The  bill  further  stated,  that  some  years 
ago,  the  complainant,  Conrad,  being  about 
to  move  to  Kentucky,  the  testator  promised 
him  that,  if  he  would  not  move  to  Ken- 
tucky, with  his  daughter,  he  would  give 
him  the  lease-hold  land  which  he  (the  said 
testator)  leased  of  Lord  Fairfax,  and,  ac- 
cordingly, put  the  complainant  in  pos- 
session of  the  same,  and  delivered  him  the 
lease,  which  he  thought  was  a  auflficient 
transfer  of  the  same :  that,  since  the  death 
of  the  said  testator,  Leonard  Shobe,  one  of 
the  defendants,  had,  by  some  means,  got 
possession  of  the  said  lease,  and  claimed 
the  said  lease-hold  land  by  virtue  of  the  will. 
The  complainants  therefore  prayed  a  de- 
cree, to  compel  the  said  Leonard  to  deliver 
up  the  said  lease  to  them,  with  a  proper 
assignment;  and  for  general  relief. 

The  defendants,  Rudolph  and  Leonard 
Shobe,  filed  their    answer,    admitting    the 

INote.  Probably,  this  is  a  mistake  in  bothblU 
and  answer.  See  the  subsequent  statement  of  the 
answer.— Note  in  Orlfirlnal  Edition. 
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will,  the  death  of  the  testator  in  1792,  and 
the  number  and  names  of  his  children ;  but 
stating  that  Jacob  Shobe  died  in  the  year 
1791,  shortly  after  his  father;  (omitting, 
however,  to  mention  whether  he  left  any 
children.)     They  denied   any   knowl- 

12  edge  of  the  ^promise,  alleged   in  the 
bill,    with    respect   to    the    leasehold 

land;  averring  that  they  did  not  believe 
that  any  such  was  ever  made ;  or  that  the 
complainant  «:ver  had  any  such  intention  of 
going  to  the  Western  Country;  as  they 
never  heard  of  it,  although  they  lived  in 
his  immediate  neighbourhood.  Leonard 
Shobe  insisted,  that  Carr  delivered  the 
lease  to  him,  after  the  death  of  the  testator, 
without  mentioning  any  claim  whatever  to 
the  same ;  that,  about  a  month  thereafter, 
he,  the  said  I/eonard,  sent  to  the  said  Carr, 
(for  the  purpose  of  paying  him  the  money 
due  him  under  the  will,)  upwards  of  one 
hundred  pounds,  which  he  refused  to  re- 
ceive. 

To  this  answer  the  complainants  replied 
generally;  and  several  depositions  were 
taken,  proving  parol  declarations,  at  sun- 
dry times,  by  the  testator,  that  he  had 
given  to  Carr  the  lease-hold  land,  on  which 
e  lived,  in  consideration  of  his  having 
married  his  daughter ;  and  to  prevent  his 
moving  away;  and  one  of  the  witnesses 
said,  he  declared  he  had  given  it  to  him 
**for  ever."  It  was  also  proved  by  a  wit- 
ness, that  the  defendant,  Leonard  Shobe, 
said,  that  he  had  promised  the  complainant 
to  make  him  such  a  title  to  the  said  land  as 
he  had  himself;  and  that  he  had  heard  his 
father  say,  that  he  had  given  the  same  land 
to  the  complainant.  Another  witness  stated 
a  conversation  with  the  complainant,  in 
which  he  gave  an  account  of  his  right  to 
the  said  land,  corresponding,  in  substance, 
with  the  foregoing  depositions,  but  ex- 
pressing his  fears  that  he  should  lose  the 
land,  * 'because  he  had  not  a  scrape  of  a 
pen  to  show  for  it."  It  was  also  in  evi- 
dence, that  the  complainant  delivered  the 
lease  to  Leonard  Shobe,  not  because  he  did 
not  conceive  himself  justly  entitled  to  the 
land,  but  because  he  thought  his  title  bad 
in  law,  without  a  deed,  A  tender  was  also 
proved,  of  eighty  pounds,  by  the  defend- 
ant, Leonard  Shobe,  to  the  complainant, 
which  he  refused  to  receive.  The  County 
Court  decreed,  ''that  the  defendants  pay 
unto  the  complainants  the  sum  of  eighty 
pounds,  (being  that  proportional  part  of 
the  product  of  the  estate  of  Martin  Shobe, 
deceased,      that,      under      the      will 

13  *of    the    said    Martin,    the  said  com- 
plainants   were    entitled    to,    at    the 

time  of  the  exhibition  of  the  bill, )  without 
costs;  and  that  so  much  of  the  said  bill  as 
prays  for  a  delivery  of  the  lease,  and  for  a 
deed  of  assignment  thereof,  be  dismissed." 

From  that  decree,  the  complainants  ap- 
pealed to  the  Superior  Court  of  Chancery 
for  the  Staunton  District. 

The  Chancellor,  (Brown,)  without  affirm- 
ing or  reversing  the  decree,  in  the  first 
place,  appointed  commissioners  to  inquire, 
and  report,  ''what  other  lands,  and  of 
what  estate,  was  the  appellee,  Leonard 
Shobe,  entitled  to,  by  the  devise  to  him ; 
and  of  what  value  were  such  lands ;  what 
^as   the   value  of  the  lands  devised  to  Ru- 


dolph and  Jacob  Shobe ;  what  children  had 
the  testator  living  at  the  time  of  making 
his  will,  and  death ;  what  permanent  im- 
provements (if  any)  did  the  appellant, 
Carr,  make  on  the  lands  in  controversy, 
during  the  testator's  life;  and  what  was 
the  amount  of  his  personal  estate?" 

The  commissioners  reported  that  Leonard 
Shobe  was  in  possession  of  land,  (includ- 
ing five  acres,  of  which  Carr  forcibly  held 
possession,)  to  the  value  (at  the  death  of 
the  testator)  of  9511.  15s. ;  that  Conrad  Carr 
continued  in  possession  of  lands  amounting 
to  2401. ;  the  permanent  improvements 
thereon  being  valued  at  601. ;  which  im- 
provements were  made  by  him,  with  the 
assistance  of  Leonard  Shobe,  and  the  tes- 
tator's family;  that  since  the  death  of  the 
testator,  Carr  had  removed  a  grist-mill 
from  the  premises  to  an  adjoining  survey; 
that  a  tract  of  land,  belonging  to  the  tes- 
tator, in  Harrison  County,  was  worth  1001, ; 
that  they  valued  the  tract  in  Rudolph 
Shobe's  possession  at  5001.,  of  which  he, 
the  said  Rudolph,  had  paid  401. ;  that  the 
trac\  devised  to  Jacob  Shobe,  (said  to  lie 
on  Cheat  River, )  was  an  entry  for  which 
no  title  had  ever  been  obtained ;  and  that 
the  whole  personal  estate  of  the  testator, 
after  discharging  his  debts,  amounted  to 
4221.  lOs.  9d.,  to  one  third  of  which  his 
widow  was  entitled.  They  stated,  more- 
over, that  thcwidow  was  still  living; 
14  that  Jacob  Shobe  died  *some  time  in 
January,  1794;  that  the  complainant 
was  his  administrator,  and  retained  his 
personal  estate,  unsettled. 

The  Chancellor,  at  July  Term,  1806,  pro- 
nounced his  opinion,  "that  the  appellants, 
(Carr  and  wife,)  are  entitled  to  the  origi- 
nal lease,  under  the  agreement  with  the 
testator,  Martin  Shobe,  and  to  a  release 
from  the  appellee,  Leonard  Shobe  of  his 
rights  to  the  lease-hold  estate,  mentioned 
in  the  proceedings,  on  their  paying  unto 
the  appellees,  all  taxes  and  quit  rents  which 
they,  or  any  of  them,  have  paid,  in  respect 
of  said  lease-hold  lands,  since  the  testator's 
death ;  and  also  paying  to  such  of  the  ap- 
pellees, as  may  have  paid  the  same,  all 
such  costs  and  charges  of  suit,  or  such  pro- 
portion thereof,  as  the  appellants  are,  in 
justice,  boupd  to  refund,  for  defending  the 
said  lease-hold  estate  against  the  Greens 
and  others.*  And  that  the  appellants  are 
now  entitled,  under  the  will  of  said  Martin 
Shobe,  to  one  fifth  of  two  thirds  of  the 
real  and  personal  estate  of  the  testator; 
and,  at  the  death  of  the  widow,  to  one  fifth 
of  her  one  third  of  said  estate  real  and  per- 
sonal; (she  not  having  renounced  the  will, 
so  as  to  give  her  an  absolute  right  to  one 
third  of  the  personal  estate;)  that  the  ap- 
pellants are,  moreover,  entitled  to  an  in- 
terest, to  be  computed  after  the  rate  of  five 
per  centum  per  annum,  on  the  money,  from 
the  time  the  several  payments  ought  to 
have  been  made,  according  to  the  direction 
contained  in  the  said  will ;  except  as  to  the 
801.  which  they  might  have  received,  but 
refused  so  to  do;  (on  that  sum   no  interest 


•Note.  The  report  of  the  Commissioners  stated 
that  Leonard  Shobe  had  paid  the  manor  rent  and 
taxes,  as  well  as  costs  of  suits  brought  by  the 
Woods  and  Greens,  to  recover  the  lands  now  in 
possession  of  the  legatees;  which  suits  were  not 
finally  decided.— Note  in  Original  Edition. 
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is  to  be  allowed,  after  the  time  it  was  ten- 
dered;) that,  to  ascertain,  as  well  the 
amount  of  the  value  of  the  said  real  and 
personal  estate  as  the  amount  of  the  taxes 
and  quit  rents  paid,  by  the  appellees,  in 
respect  of  the  said  lease-hold  lands,  since 
the  testator,  Martin  Shobe's  death, 
15  and  the  amount  of  coats  *and 
charges  paid  by  the  appellees  for  de- 
fending the  said  lease-hold  lands  jigainst 
the  Greens  and  others,  and  whether  any  of 
the  estate  hath  been  recovered  by  any 
claimant,  or  otherwise  lost  or  abandoned 
since  the  death  of  the  said  testator,  and 
also  what  payments  have  been  made  by  the 
appellees  to  the  appellants,  on  account 
of  their  legacy,  commissioners  ought 
to  be  appointed  to  examine  and  state 
an  account  of  the  several  matters  and 
things  above  mentioned;  but,  in  taking 
such  estimate,  and  stating  such  ac- 
count, the  value  fixed  on  the  land  by 
the  testator  is  not  to  be  altered;  and  if 
any  part  of  the  same  has  been  lost,  not  its 
real  value,  but  its  comparative  value,  with 
the  testator's  other  lands,  is  to  be  ascer- 
tained, to  show  in  what  proportion  each 
legatee  is  bound  to  contribute,  under  the 
direction  of  the  will  of  the  testator,  Mar- 
tin. The  Chancellor  was  moreover  of  opin- 
ion, that  the  appellants  were  entitled  to 
theii  costs,  expended  in  prosecuting  their 
suit  in  the  said  County  Court;  &nd  that 
the  decree  is  erroneous,  in  not  having  ^iven 
the  said  costs;  and  also  in  not  deciding 
the  other  matters  in  controversy  agreeably 
to  the  principles  and  opinions  above  ex- 
pressed." He  therefore  reversed  the  de- 
cree, with  costs,  and  remanded  the  cause  for 
further  proceeding ;  whereupon  the  defend 
ants  appealed  to  this  Court. 

Williams,  for  the  appellants,  fie  the  fact 
as  it  may,  in  relation  to  the  gift  of  the 
lease-hold  land,  the  appellees  cannot  claim, 
both  against,  and  under  the  will; (a)  and 
therefore,  if  they  claim  the  legacy  left  to 
the  female  appellee,  they  cannot  recover 
that  land;  but  must  take  their  fifth  part  of 
the  value  of  the  lands  as  fixed  by  the  tes- 
tator, and  one  fifth  part  of  the  personal  es- 
tate, subject  to  the  rights  of  his  widow.  It 
may  be  said,  that  it  does  not  appear,  ex- 
plicitly, from  the  will,  that  the  land  in 
question  was  in  contemplation  of  the  tes- 
tator: but  the  bill  admits  it  was  devised 
by  the  will;  for  it  admits  that  Leonard 
Shobe  is  entitled  to  this  land  under  the 
16  devise,  *by  praying  that  he  may  be 
decreed  to  make  the  conveyance. 
Again ;  the  commissioners  make  the  value 
of  alt  the  lands  in  the  possession  of  the 
testator's  children,  (including  the  tract 
held  by  Carr,)  to  be  about  17911.  15s.; 
wl)ich  is  not  widely  dijfferent  from  the 
sum  of  1,6001.  estimated  by  the  testator 
himself  as  their  value. 

2.  The  proof  is  not  sufficient  to  entitle 
the  appellees  to  the  land.  None  of  the  wit- 
nesses were  present  at  conversations  be- 
tween Carr  and  the  testator;  for  all  of 
them  testify,  only,  as  to  what  they  said 
when  apart  from  each  other.  It  does  not 
appear  that  Carr,  in  the  lifetime  of  the  tes- 
tator, ever  claimed  a  title.     If  there  was  a 

(a)  Thelluson  v.  Woodford,  18  Vesey,  Jun.  210. 


gift,  it  may  have  been  for  the   term  of  the 
testator's  life  only. 

Munford,  for  the  appellees.  There  is  no 
clashing  between  Carr's  claim,  and  the  dia- 
positions  made  by  the  will ;  for  it  does  not 
appear  from  the  will  that  the  testator  in- 
tended to  devise  the  lease-hold  land  at  all. 
The  difference  between  the  estimates  by 
the  commissioners,  and  by  the  testator,  of 
the  value  of  all  the  lands  collectively,  (say 
1911.  15s.)  is  suflBciently  near  to  the  2401. , 
which  they  suppose  to  be  the  value  of  that 
tract,  to  authorize  a  conclusion  that  it  may 
not  have  been  comprehended  in  his  esti- 
mate. Besides,  in  the  opinion  of  a  witness, 
the  value  of  the  lease-hold  land  was  far 
inferior  to  2401. 

2.  The  proof  of  the  contract  is  certainly 
strong  enough  to  give  the  complainant  an 
equitable  title  to  the  land.  The  considera- 
tion for  the  testator's  making  the  gift,  was 
sufiicient;  viz.  the  preventing  his  son-in- 
law  from  removing,  with  bis  daughter,  to 
Kentucky,  by  which  he  would  have  lost  the 
comforts  of  her  society  in  his  old  age. 
In  Rowton  v.  Rowton,(b)  the  majority 
of  the  Court  was  against  establishing- 
the  title  of  Joseph  Rowton,  jun.  to 
the  land;  because  the  evidence  waa 
contradictory,  and  the  agreement  be- 
tween him  and  his  father  was  not  suffi- 
ciently proved :  but  it  was  agreed  by  all  the 
judges,  that  if  the  agreement  had  been  fully 
proved,  it  would  have  been  supported,  a» 
founded  on  adequate  consideration ; 
17  *and  its  being  parol  only,  would  not 
have  overthrown  it.  It  is  admitted 
on  all  hands  that  Carr  was  put  in  posses- 
sion of  the  land ;  and  that  the  lease  waa 
delivered  to  him.  He  says,  it  was  deliv- 
ered as  the  evidence  of  the  title.  This  ia 
denied  on  the  other  side.  But  if  the  leaae 
was  not  given  to  him  by  Martin  Shobe,  for 
the  reason  assigned  in  the  bill,  what  other 
reason  can  be  assigned?  If  there  was  any 
other,  the  defendants  ought  to  prove  it. 

The  incorrectness  of  Carr's  opinion,  at 
first,  that  the  delivery  of  the  lease  waa 
sufificient  to  give  him  a  title,  or  his  subse- 
quent fears  that  he  should  lose  the  land 
for  want  of  a  deed,  can  neither  of  them 
affect  his  equitable  right,  or  vary  the  facta 
upon  which  it  is  founded,  (c)  The  deposi- 
tions prove  repeated  declarations  by  Martio 
Shobe,  that  he  had  given  him  the  land^ 
without  expressing  any  limitation  as  to 
time;  and  one  of  the  witnesses  says,  ''for 
ever."  This  testimony,  coupled  with  the 
other  circumstances,  particularly,  with  hia 
having  made  permanent  improvements  to 
the  value  of  601.,  (with  the  assistance,  too^ 
of  one  of  the  defendants,  and  the  testator' a 
family,)  is  conclusive  to  establish  his  title, 
in  equity,  to  a  conveyance  of  such  title  aa 
Martin  Shobe  had  by  virtue  of  the  lease. 

Williams,  in  reply.  The  testator's  inten- 
tion was,  evidently,  to  make  an  equal  divi- 
sion among  his  children.  No  reason  can  be 
assigned  for  his  giving  his  daughter  the 
leasehold  land,  and,  mo''eover,  an  equal 
share  of  the  rest  of  the  estate.  The  circum- 
stance, that  Carr  was  in  possession,  has  no 
weight ;  for  Leonard    Shobe  and  the  other 


(b)  1  H.  and  M.  01. 

(c)  See  JUDGB  Carrington's  observations,   in 
Rowton  y.  Rowton,  1  H.  and  M.  106. 
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sons  were  also  in  possession  of  the  lands 
griven  them  by  the  will.  The  witness 
who  mentions  the  word  "forever,"  must 
have  been  mistalcen ;  because  the  testator 
himself  had  not  a  fee-simple. 

18  ^Thursday,    January    16th»      1812, 

JUDGE  ROANE  pronounced  the  fol- 
lowincf  opinion  of  the  Court,  consisting 
of   Judg'es  Roane,  Brooke,  and  Cabell. 

''The  court  is  of  opinion,  that,  under  the 
will  of  Martin  Shobe,  in  the  proceedings 
mentioned,  the  appellees  were  entitled  to 
one  fifth  part  of  two  thirds  of  the  estate  of 
the  said  Martin  Shobe,  (exclusive  of  his 
lands,)  with  interest  thereupon  from  the 
end  of  one  year  from  the  death  of  the  said 
testator;  as  also  to  one  fifth  part  of  the  re- 
maining third  of  the  same  estate,  (which 
was  bequeathed  to  the  wife  of  the  said 
Martin  Shobe, )  from  and  after  the  time  of 
her  death,  with  interest  thereupon,  in  like 
manner,  from  the  end  of  the  year  in  which 
she  shall  have  died  ;*  that  they  were  also 
entitled  to  one  fifth  part  of  the  value  of 
the  testator's  lands  devised  to  his  sons  Ru- 
dolph, Leonard,  and  Jacob  Shobe ;  rating 
the  same  at  the  price  of  sixteen  hundred 
pounds;  and  holding  each  of  the  devisees 
aforesaid,  and  those  claiming  under  them, 
chargeable  to  the  appellees,  in  the  propor- 
tion that  their  several  dividends,  under  the 
will  aforesaid,  respectively  bear  to  the  said 
sum  of  sixteen  hundred  pounds ;  with  in- 
terest on  the  respective  quotas,  from  the 
expiration  of  one,  two,  three,  and  four 
years  from  the  testator's  death ;  to  the  pay- 
ment of  which  (in  aid  of  the  personal  re- 
sponsibility of  the  said  several  devisees 
and  those  claiming  under  them)  the  lands 
aforesaid  ought  to  be  held  severally  lia- 
ble." 

''The  court  is  further  of  opinion,  that  it 
appears,  from  the  testimony  in  this  cause, 
that  the  appellee,  Conrad  Carr,  was  equi- 
tably entitled  to  the  leasehold  land  in  the 
proceedings  mentioned;  the  legal  title 
whereof  was  not  contemplated  by  the  testa- 
tor in  the  residuary  devise  of  his  lands  to 
his  son,  Leonard  Shobe,  but  descended 
upon  his  four  sons,  Leonard,  Rudolph, 
Martin,  and  Jacob  Shobe,  and  the  appel- 
lee, Mrs.  Carr,  or  passed   to    the    ex- 

19  ecutors  *of  the  said  testator,  according 
as  the  interest  of  that  lease  might  be 

greater  or  lesser;  (a  fact  which  is  not  dis- 
closed to  the  court  by  the  present  proceed- 
ings;) and  that  the  parties  aforesaid, 
respectively,  as  the  case  may  be,  should  be 
decreed  to  release  the  legal  title  aforesaid 
to  the  said  appellee,  Conrad  Carr.  On  this 
ground,  the  court  is  of  opinion  that  the 
County  Court  should  have  decreed  in  favour 
of  the  appellees,  according  to  the  principles 
above  stated,  had  there  been  proper  and 
suflScient  parties  before  the  court ;  which 
this  court  is  of  opinion  is  not  the  case : 
both  because  all  the  heirs,  of  the  testator 
are  not  before  the  court,  so  as  to  be  decreed, 
eventually,  to  release  as  afon  said ;  and  be- 
cause all  the  other  distributees  under  the  will 
of  the  said  Martin  Shobe,  are  not  also  par- 
ties; so  as  to  avoid  circuity,  and  make   an 


end  of  the  distribution  of  the  said  estate, 
in,  and  by  one  suit  or  action ;  and  that  the 
said  decrees  are  erroneous,  both  because  of 
the  want  of  proper  parties  as  aforesaid, 
and,  also,  because  the  principles,  now 
stated  to  be  correct  by  this  court,  have  not 
been  observed  in  and'  by  either  of  the  said 
decrees." 

Both  decrees  were  therefore  reversed, 
with  costs;  and  it  was  ordered  that  the 
cause  be  remanded  to  the  said  Court  of 
Chancery,  and  from  thence  to  the  County 
Court,  to  be  finally  proceeded  in,  pursuant 
to  the  principles  of  this  decree. 


TENDER. 


♦Note.  Tliere  is  no  evidence  in  tlie  record  of  the 
deatli  of  tbe  widow,  who  was  living  March  Hth. 
1805.  wlien  the  commissioners  made  their  report- 
Note  in  Orisrinal  Edition. 


A.  What  Constitutes  a  Valid  Tender. 

1.  Willinsness  to  Pay. 

2.  When  Actual  Production  of  Money  Dispensed 

with, 
a.  Necessity  for  Countinff  Out  the  Money. 
8.  Tender  Must  Be  of  Exact  Amount  Due. 
4.  Tender  Must  Be  Unconditional. 
6.  Time  of  Tender. 

0.  Medinm  of  Payment. 

B.  To{Whom  Tender  Shonld  Be  Made. 

C.  Keeping  Tender  Good. 

D.  Effect  of  Tender. 

E.  Waiver. 

F.  Conflict  of  Laws. 

Q.  The  Plea  of  Tender. 

H.  Payment  of  Money  into  Court 

1.  In  General. 

8.  Identical  Money. 

8.  Tender  of  Deed  with  Bill. 

4.  Waiver  of  Payment  into  Court 

6.  Statutory  Provisions. 

A.  WHAT  CONSTITUTES  A  VALID  TENDER. 

As  a  general  rule,  the  legal  incidents  of  a  valid 
tender  are  the  actual  production  and  proffer  of  the 
precise  sum  due.  so  as  to  relieve  the  creditor  of 
anything  on  his  part  to  be  done  so  as  to  reap  the 
full  fruition  of  his  contract  But  these  the  creditor 
may  dispense  with  either  expressly  or  impliedly. 
Liohman  v.  Crouch,  19  Qratt  881;  Koon  v.  Snod- 
grass,  18W.  Va.SSO. 

1.  WILLINGNESS  TO  PAY.— But  a  willingness  to 
pay  the  amount  admitted  to  be  doe  is  not  the 
equivalent  of  a  legal  tender  of  the  amount  though 
followed  by  bringing  the  money  into  court  to  make 
the  tender  good,  when  no  such  tender  was  ever 
actually  made.  Norfolk,  etc..  R.  Ca  v.  Mills.  81  Va. 
618,  22  S.  E.  Rep.  656. 

8.  WHEN  ACTUAL  PRODUCTION  OP  MONEY 
DISPENSED  WITH.— The  actual  production  of  the 
money  will  be  dispensed  with  when  the  party  to 
whom  the  offer  is  made  refuses  to  receive  the  money 
before  it  is  actually  produced,  and  bases  his  refusal, 
not  on  the  ground  that  it  is  not  produced,  nor  on  the 
ground  that  the  amount  produced  is  not  the  exact 
amount  offered,  but  on  some  collateral  and  entirely 
distinct  ground.  Koon  v.  Snodgrass.  18  W.  Va.  820; 
Lohmau  v.  Crouch,  10  Gratt  881. 

Limitation  of  Rule.— It  must  be  observed,  how- 
ever, that  although  In  a  tender  an  actual, 
visible  production  of  money  Is  dispensed  with 
where  the  party  denies  all  right  to  pay  any 
sum.  yet  It  must  appear  that  there  was  an 
actual  offer  to  pay,  and  that  the  tenderer  had  the 
money,  and  was  about  to  produce  It,  and  would 
have  done  so  if  he  had  not  been  prevented  by  such 
denial  of  right  to  pay.  Shank  v.  Greff,  45  W.  Va. 
548,  82  S.  E.  Rep.  248. 
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Tlins.  It  has  been  held  that  an  offer  by  a  purchaser 
of  land  to  pay  the  pnrchase  money  a  short  time 
after  !t  fell  due,  was  not  a  ffood  tender,  where  he 
did  not  show  any  money.  Moore  y.  Harnsberffer. 
88  Gratt  667. 

a.  Xbcsssitt  fob  Counting  Out  thb  Money. — 
But  if  the  debtor  has  the  itctual  money  in  hand  and 
offers  it,  he  is  not  bound  to  count  it  out,  if  the  cred- 
itor refuses  to  receive  it.  King  v.  King,  90  Va.  177, 
17  S.  E.  Rep.  894. 

8.  TENDER  MUST  BE  OP  EXACT  AMOUNT 
DUE.— Tender  made  and  refused,  to  stop  Interest, 
must  be  of  the  exact  amount  due,  and  must  be  kept 
good  and  ready  at  all  times  to  be  paid  to  the  cred 
Itor  at  his  demand,  which  must  be  shown  by  the 
tenderer.  Therefore,  if  a  tender  be  made  of  a  less 
sum  than  is  justly  due,  a  refusal  to  receive  It  Is  no 
bar  to  the  subsequent  recovery  of  interest  on  the 
sum  so  tendered,  from  the  time  of  the  tender. 
Shank  v.  Groff.  46  W.  Va.  648,  82  S.  E.  Rep.  848: 
Shobe  V.  Carr,  8  Munf.  10. 

Declaration  Does  Not  State  When  Debt  Pell  Due.— 
Where  a  declaration  demands  a  particular  sum 
without  stating  when  it  fell  due  or  from  what  time 
it  bore  interest,  a  plea  of  tender  alleffinfir  that  ever 
since  the  bond  became  due  and  payable  the  de- 
fendant had  been  and  still  was  ready  to  pay  the  said 
sum.  and  that  he  tenders  it  to  him.  is  not  insuffi- 
cient on  the  ground  that  it  does  not  aver  the  tender 
of  a  sufficient  sum.   Shepherd  v.  Wysong,  8  W.  Va.  46. 

4.  TENDER  MUST  BE  UNCONDITIONAL.-Ten. 
der  of  payment  of  a  debt  conditioned  on  the  sur- 
render of  collaterals  held  for  that  and  other  debts. 
Is  not  a  good  tender.  Fidelity  Loan,  etc.,  Co.  v. 
Engleby,  99  Va.  168.  37  S.  £.  Rep.  967. 

5.  TIME  OF  TENDER, 

Tender  before  ilaturlty  of  Debt.— As  a  general  rule, 
where  one  party  contracts  to  pay  another  money  on 
a  certain  day,  the  tender,  in  order  to  be  available, 
must  be  made  on  the  dav  it  falls  due.  It  Is  believed, 
however,  that  a  tender  will  generally  be  held  valid 
that  is  made  before  the  debt  was  due,  provided 
the  debt  did  not  draw  interest,  or  if,  when  the 
debt  did  draw  Interest,  the  tender  included  in- 
terest to  the  maturity  of  the  debt.  Thompson  v. 
Lyon,  40  W.  Va.  87,  80  S.  E.  Rep.  812. 

For  example,  where  a  bond  is  payable  "on  or 
before"  a  certain  date,  a  tender  before  maturity  of 
principal  and  interest  to  the  date  of  tender  is  good. 
Sanders  v.  Burk.  2  Va.  Dec.  176. 

And  where  a  bond  falls  due  at  a  stated  time,  a 
special  plea  of  tender  at  that  time,  in  discharge  of 
subsequently  accrued  interest,  may.be  filed.    Shep- 
herd V.  Wysong,  8  W.  Va.  46. 
6.  MEDIUM  OF  PAYMENT. 

Confederate  Money.— Where  a  debtor  borrowed 
confederate  notes  during  the  civil  war,  payable  at 
a  certain  time,  and  In  full  compliance  with  his  con- 
tract, made  tender  in  such  money  as  he  borrowed, 
the  only  money  then  in  circulation  in  the  country 
where  both  parties  lived,  the  tender  was  held  to  be 
valid.  Kingv.  King,  90  Va.  1T7.  17  S.  E.,Rep.  894. 
See  Lohman  v.  Crouch,  19  Gratt.  881. 

But  a  tender  of  confederate  money  in  payment 
of  a  confederate  debt  after  the  day  of  payment.  Is 
not  sufficient.    Sanders  v.  Branson,  82  Gratt  864. 

In  an  early  Virginia  case  in  which  paper  money 
was  tendered,  it  was  held  that  the  plea  ought  to 
state  specially  the  sort  of  money  which  was 
offered,  and  that  the  defendant  was  always  ready 
to  pay  that  very  money  which  he  brings  into  court 
Downman  v.  Downman,  1  Wash.  86. 

Tender  of  Check  Not  Good.— But  an  offer  to  give 
to  a  receiver  of  the  court  a  check  upon  a  bank, 
without  proof  that  the  party  had  the  money  in  the 
bank  at  the  time,  though  that  was  not  doubted 


by  the  receiver,  is  not  a  good  and  valid  tender. 
Poague  V.  Greenlee,  22  Gratt  724. 

B.  TO  WHOM  TENDER  SHOULD  BE  MADE. 

To  Receiver  of  Conrt.— A  purchaser  at  a  judicial 
sale  cannot  make  a  good  and  valid  tender  of  the 
money  due  for  his  purchase,  to  the  receiver  of  the 
court  appointed  to  collect  It  Poague  v.  Greenlee, 
28  Gratt  724. 

Tender  to  Joint  Obligees.— But  as  a  payment  to 
one  is  a  payment  to  all  the  Joint  obligees,  so  a  tender 
to  one  is  a  tender  to  all,  for  if  this  were  not  the  case, 
it  would  be  almost  impossible  to  make  a  valid  tender 
where  there  were  many  obligees.  Warder  v.  ArelL 
2  Wash.  282,  1  Am.  Dec.  488. 

C.  KEEPING  TENDER  GOOD. 

Moreover,  a  tender,  to  be  available,  must  be  kept 
good.  In  other  words,  the  debtor  must  be  willinflr 
and  prepared  to  make  payment  at  any  time  after 
the  tender,  and  until  the  money  is  paid  Into  court, 
in  case  the  creditor  should  conclude  to  receive  It. 
Thompson  v.  Lyon,  40  W.  Va.  87.  80  S.  E.  Rep.  8  IS, 
opinion  of  Judgb  Dxnt;  Shank  v.  Groff,  45  W.  Va.  543. 
82  S.  £.  Rep.  848. 

A  tender  of  money  is  not  sufficient  to  stop  interest, 
where  it  does  not  appear  that  the  money  was  kept 
In  readiness  to  be  paid  whenever  it  might  be  called 
for.    Lohman  v.  Crouch,  19  Gratt.  881. 

For  example,  one  making  a  tender  and  then  usioff 
the  money,  and  afterwards  failing  to  pay  the  money 
into  court  with  a  pleading  relying  upon  such  tender, 
loses  its  benefit  and  will  not  be  released  from 
Interest  by  it  Shank  v.  Groff.  45  W.  Va.  548.  82  S.  E. 
Rep.  248. 

So  also,  a  tender  of  money  in  payment  of  a  jadsr- 
ment  will  not  authorize  a  court  of  equity  to  stop 
the  execution,  where  there  is  neither  allegation 
nor  proof  that  the  defendant  in  the  execution  kept 
the  money  on  hand  for  the  discharge  of  the  jn de- 
ment   Shumaker  v.  Nichols.  6  Gratt  692. 

Where  the  debtor  tendered  paper  money  to  his 
creditor,  who  refused  to  receive  it  whereupon  tlie 
money  was  carried  back  to  the  debtor  without  beinir 
deposited  anywhere  for  safe-keeping,  so  that  It  conld 
not  be  used,  but  might  always  be  forthcoming,  it 
was  held  that  the  tender  had  no  effect  either  at  law 
or  in  equity.  Call  v.  Scott  4  Call  402. 
D.  EFFECT  OP  TENDER. 

General  Rule.--The  general  rule  is  that  the  effect 
of  a  tender  in  proper  time  is  merely  to  relieve  tbe 
debtor  from  subsequent  interest  and  costs,  if  the 
money  is  unqualifiedly  refused,  and  does  not  extin- 
guish the  obligation.  4  MIn.  Inst  (8d  Ed.)  785; 
Cary  v.  Macon,  4  Call  605;  Thompson  v.  Lyon,  40 
W.  Va.  87.  20  S.  E.  Rep.  812;  Ross  v.  Austin,  4  Hen. 
&M.  508. 

Tender  of  Goods.— But  where  the  tender  is  of  goods 
(not  money),  if  the  tender  is  established,  the  goods 
belong  to  the  creditor,  and  the  party  in  possession 
of  them  is  regarded  as  his  bailee.  4  Min.  Inst  (3d 
Ed.)  78fl;  Gilkeson  v.  Smith.  15  W.  Va.  44. 
E.  WAIVER. 

A  strictly  legal  tender  may  be  waived  by  an  abso- 
lute refusal  to  receive  the  money,  on  the   ground 
that  no  man  is  bound  to  perform  a  nugatory  act 
Thompson  v.   Lyon,  40  W.  Va.  87.  80  S.  E.   Rep.  812. 
F.  CONFLICT  OF  LAWS. 

If  a  person  be  discharged  from  a  debt  by  a  tender 
and  refusal  made  in  a  foreign  country  by  force  of 
the  laws  of  that  country,  he  may  defend  himself 
elsewhere  by  relying  upon  such  tender  and  refusal 
and  the  laws  under  which  he  was  discharged. 
Warder  v.  Arell.  2  Wash.  282, 1  Am.  Dec.  488. 
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O.  THB  PLBA  OP  TENDER. 

A  plea  of  tender  sbould  be  tbat  the  defendant 
waa  always  ready  from  the  time  when  the  payment 
should  have  been  made,  and  not  from  the  time  of 
the  tender.    Downman  v.  Downman.  1  Wash.  20. 

Time  When  Made.— Besides,  a  plea  of  tender  ought 
to  state  particularly  the  day  when  it  was  made. 
Instead  of  pleading  that  he  offered  the  principal  and 
all  the  Interest  due,  the  defendant  ought  to  compute 
the  interest,  add  it  to  the  principal,  and  say  that  he 
offered  a  certain  sum.  Downman  v.  Downman.  1 
Wash.  20. 

H.  PAYMENT  OP  MONEY  INTO  COURT. 
1.  IN  GENERAL. -The  rule  is  well  settied  that  a 
party,  who  in  a  court  of  law  or  equity,  relies  on  the 
tender  of  money  for  the  satisfaction  of  a  debt,  must 
brlnr  into  court,  when  he  files  his  pleading  setting 
up  such  tender,  the  amount  of  money  so  tendered, 
unless  this  production  of  the  money  is  waived  by 
the  other  side;  and  If  he  falls  to  do  this,  the  evi- 
dence of  tender  will  be  disregarded  by  the  court 
Gllkeson  v.  Smith,  15  W.  Va.  44;  Downman  v.  Down- 
man.  1  Wash.  26:  Robinson  v.  Gaines,  3  Call  248; 
Shank  v.  Groff,  45  W.  Va.  548.  82  S.  E.  Rep.  248;  Ross 
▼.  AusUn,  4  Hen.  &  M.  502. 

But  a  payment  made  to  the  plaintiff  after  action 
brought,  is  equivalent  to  bringing  the  money  into 
court,  in  reference  to  the  costs  of  the  plaintiff.  Hud- 
son Vv  Johnson,  1  Wash,  la 

The  plaintiff  may  sign  Judgment  if  the  defendant 
does  not  bring  into  court  that  which  is  money  at 
the  time  of  the  plea  pleaded.  Downman  v.  Down- 
man,  1  Wash.  20. 

As  upon  a  plea  of  tender  the  money  must  by  law 
accompany  the  plea,  the  defendant  In  a  subsequent 
suit  may  plead  the  tender  of  the  money  into 'court 
in  the  ilrst  action,  and  prove  the  payment  to  the 
clerk,  which,  if  found  in  his  favor.  Judgment  will 
be  entered  for  him.  Robinson  v.  Gaines.  .3  Call  243. 
It  was  held  In  Campbell  v.  Braxton,  4  Hen.  &  M. 
440.  that  a  report  showing  a  balance  due  from  an 
executor  was  not  sufficient  ground  for  ordering  the 
money  to  be  brought  Into  court,  but  that  the  plain- 
tiff should  proceed  to  a  decree. 

QoashlDg  Execution  on  Jad^ment—It  has  been 
held  that  a  tender  of  money  in  payment  of  a  Judg- 
ment will  not  authorize  the  quashing  an  execution 
issued  thereon,  unless  the  tender  is  followed  by  the 
payment  of  the  money  into  court,  and  a  motion  to 
enter  satisfaction  on  the  record.  Shumaker  v. 
Nichols.  6  Gratt.  G02. 

2.  IDENTICAL  MONEY. -To  constitute  a  legal 
tender,  however,  it  is  not  necessary  that  the  identi- 
cal money  tendered  be  kept  and  brought  into  court. 
Thompson  v.  Lyon,  40  W.  Va.  87.  20  S.  E.  Rep.  812. 

Depreciated  Currency.— But  when  by  the  contract 
the  debt  may  be  paid  in  money  or  notes,  which  are 
uncurrent,  depreciated  or  not  legal  tender  when 
the  defense  of  tender  is  set  up.  the  debtor  may  then 
bring  into  court  the  identical  money  or  notes  which 
he  tendered.  Gilkeson  v.  Smith.  15  W.  Va.  44.  citing 
Downman  v.  Downman,  1  Wash.  90. 

8.  TENDER  OP  DEED  WITH  BILL.-A  bill  by  a 
vendor  for  the  specific  performance  of  a  contract  for 
the  sale  of  land,  which  does  not  tender  a  deed  of 
conveyance,  and  allege  the  ability  and  willingness 
of  the  vendor  to  convey  a  sufficient  title,  is  bad  on 
demurrer.  Wood  v.  Walker,  92  Va.  24.  22  S.  E.  Rep. 
528.  Contra,  Vaught  v.  Cain.  81  W.  Va.  424,  7  S.  E.  Rep. 
9.  See  monographic  note  on  "Specific  Perform- 
ance" appended  to  Hanna  v.  Wilson,  3  Gratt  248: 

BUI  to  Redeem  Mortgage.— And  a  bill  to  redeem  a 
mortgage  must  allege  and  rely  upon  tender  If  one 
is  claimed,  and  the  money  must  be  paid  into  court 
Shank  v.  Groff.  45  W.  Va.  548,  32  S.  E.  Rep.  248. 
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4;  WAIVER  OF  PAYMENT  INTO  COURT.-In 
an  action  of  debt  when  a  plea  of  tender  is  filed,  it 
is  the  right  of  the  plaintiff  to  have  the  money  paid 
into  court  before  he  takes  issue  on  the  plea,  but  if 
he  fails  to  accept  money  so  paid,  or  tendered  to  be 
paid  into  court  as  part  satisfaction  of  the  debt  and 
takes  Issue  on  the  plea,  he  waives  his  right  Shep- 
herd V.  Wysong,^  W.  Va.  40. 

5.  STATUTORY  PRO VISIONS.-The  statutes  pro- 
vide that  in  any  personal  action,  the  defendant  may 
pay  Into  court  to  the  clerk,  a  sum  of  money  on 
account  of  what  Is  claimed,  or  by  way  of  compensa- 
tion or  amends,  and  plead  that  he  Is  not  Indebted 
to  the  plaintiff,  or  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  than  the 
said  sum.  Va.  Code  1887.  S  8290;  W.  Va.  Code,  ch. 
120.  S  2. 

Paymentto  Clerk  In  Vacation.— When  the  law  re- 
quires money  to  be  paid  Into  court  It  cannot  be 
paid  to  the  clerk  without  the  court's  order.  For 
example,  it  is  held  that  the  payment  of  money  to 
the  clerk  in  vacation  is  not  equivalent  to  the  pay- 
ment of  money  into  court  and  if  the  clerk  fails  to 
return  such  money  into  court  the  sureties  on  his 
official  bond  cannot  be  held  responsible  for  Its  loss. 
State  V.  Enslow,41  W.  Va.  744,  24  S.  E.  Rep.  079,  cit- 
ing Stuart  V.  Madison.  1  Call  481. 


20       *Armi8te|id  and  Others  v.  Dangerfield 
and  Wife.* 

Argued,  Not.  4th  and  5th,  1811,  decided,  Nov. 
12th,  1812. 

I.  Devises— Constmctlon-  "Children**  —  Posthnmons 
Child.— A  devise  in  general  terms,  to  the  testator's 
"children.**  does  not  comprehend  a  posthumous 
child,  so  as  to  prevent  it  from  claiming,  under 
the  act  of  assembly,  as  pretermitted  by  the  will. 

«.  Same— Same— Same— 5anie.—Quaere,  does  the  tes- 
tator *8  knowing,  at  the  time  of  making  the  vrill, 
that  his  wife  is  pregnant  make  any  difference  In 
the  case? 

3.  WUU-Rlghto  of  Pretermitted  Poethumotfli  Child.— 
A  posthumous  child  unprovided  for  by  settlement 
and  pretermitted  by  the  last  will  of  Its  father.  Is 
entitled  to  a  share  of  the  real  estate,  notwith- 
standing such  child  be  a  daughter,  and  it  appear, 
from  the  will,  that  the  testator  intended  to  give 
all  bis  lands  to  his  sons. 

4.  Same— Same.— Such  posthumous  child  is  entitled 
to  such  share  of  the  real  and  personal  estate,  as  it 
would  have  been  entitled  to.  If  tbe  father  had 
died  Intestate;  Including  profits  of  lands,  hires  of 
negroes,  and  interests  and  profits  of  other  per- 
sonal estate. 

8.  Same— Same— How  Portion  Raised.— The  portion 
of  such  posthumous  child  is  not  to  be  raised  by  a 
division  of  the  estate  into  equal  parts,  but  by  a 
proportionable  contribution  by  the  devisees  and 
legatees  and  those  claiming  under  them. 

6.  Same— Same— Same— Liability  of  Purchasers  from 
Devisees.  —  Purchasers  from  the  devisees  and 
legatees  are  not  exempted,  from  contributing 
to  make  up  the  portion  of  such  posthumous  child, 
by  their  having  purchased  without  notice  of 
such  claim. 

John  Armiatead,  of  the  county  of  Caro- 
line, by  his  last  will,  dated  June  25th,  and 
proved  July  2lBt,  1788,  after  sundry  devises 
of  his  lands  to  his  widow  and  sons,  directed 
^*the  slaves  which  should  remain  after  pay- 
ing his  debts,  to  be  equally  divided  be- 
tween his  widow  and  'children,'  share  and 
share  alike,  but  to  be  kept  together,  and 
worked  on  his  lands,  or  part  hired  out,  at 
the  discretion  of  his  executors,  for  the  gen- 
eral support  and  maintenance  of  his  widow 
and  *  children;'  and  that,  as  his  sons  re- 
spectively came  of  age,  and  his  daughters 
married  or  came  of  age,  his  or  her  share  or 
proportion  thereof  be  allotted  and  given  up 


*The  principal  case  is  cited  in  Hansford  ▼.  Elliott 
I  9  Leigh  99. 
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to  th^m,  and  the  residue  to  be  considered 
as  undivided,  until  his  son  Addison  arrived 
of  age,  when  he  desired  a  division  of  his 
slaves  to  be  made  between  his  widow,  and 
such  of  the  children  as  had  not  had  their 
dividend  or  proportion  of  them.  Item,  he 
gave  to  his  children  his  personal  estates 
(slaves  not  included)  in  the  counties  of 
Prince  William  and  Loudoun,  equally,  and 
to  be  kept  together,  and  allotted,  as  di- 
rected in  the  case  of  his  slaves;  except 
that,  when  his  son  Addison  should  come 
of  age,  and  had  taken  his  share  thereof, 
the  residue  be  sold,  and  the  money  divided 
equally  between  those  'children'  who  had 
not  had  a  share  of  the  personal  estate." 

At  the  time  of  making  this  will,  the  tes- 
tator had  six  sons,  and  two  daughters, 
namely,  John  Baylor,  William,  Addison, 
George,  Lewis,  Walker,  Frances,  and  Mary, 
of  whom,  Mary  was  not  mentioned  by 
name,  in  the  will. 

21  *He    had   also  a  daughter  in  ventre 
sa    mere,    who   was   born    after    his 

death,  baptized  by  the  name  of  Bleanor, 
and  became  the  wife  of  John  Dangerfield, 
who,  thereupon,  filed  his  bill,  in  her  right, 
in  the  Superior  Court  of  Chancery  for  the 
Richmond  District,  against  Lucy  Armi- 
stead,  the  widow  and  executrix,  John  B. 
Armistead,  and  others,  devisees  and  lega- 
tees, of  the  said  testator,  and  William 
Hemdon,  and  others,  purchasers,  of  sundry 
lands  from  the  said  devisees;  claiming,  by 
virtue  of  the  act  of  assembly  in  favour  of 
posthumous  children,  (a)  as  for  a  child  pre- 
termitted in  the  will,  such  portion  of  the 
real  and  personal  estate  of  the  decedent  as 
she  would  have  been  entitled  to  if  her 
father  had  died  intestate.  The  prayer  of 
the  bill  was  that  the  said  devisees  and  ex- 
ecutrix should,  severally,  set  forth  what 
parts  of  the  said  estate  had  come  to  their 
hands  and  possession  respectively;  that 
the  other  defendants  should  set  forth,  and 
discover,  what  portions  they  respectively 
held,  and  from  whom  their  titles  were  de- 
rived; that  a  division  and  partition  be 
made,  **so  as  to  compel  each  legatee  and 
devisee  to  abate  proportionably  for  the  pur- 
pose of  making  up  the  portion  of  the  plain- 
tiff.'' 

Lucy  Armistead,  the  widow,  in  her  an- 
swer, averred,  that  ^*her  late  husband  was 
not  informed  that  she  was  enseint  of  that 
child,  at  the  time  of  making  his  will." 
Her  deposition  was  also  taken,  in  which 
she  swore  that  he  left  home  in  an  extreme 
bad  state  of  health,  in  March,  1788,  for 
Philadelphia,  accompanied  by  their  son, 
John  B.  Armistead :  that  the  account  of  his 
funeral  expenses,  transmitted  to  her  from 
Philadelphia,  was  dated,  June  27th,  1788; 
and  that,  on  the  3d  day  of  September,  1788, 
the  plaintiff  Eleanor  was  born. 

John  B.  Armistead.  in  his  answer,  said, 
that  he  accompanied  his  father  to  Philadel- 
phia, and  was  with  him  at  the  time  of  his 
death  ;  and,  from  what  was  said  by  him  dur- 
ing the  journey,  and  in  Philadelphia,  ^'this 
defendant  is  certain  his  father  was  ac- 
quainted with    the    pregnant  state  of 

22  *this  defendant's  mother,  at  the  time 
he    published    and    declared  his   said 


(a)  See  Acts  of  1786,  ch.  61,  sect  8,  and  Rev.  Code. 
1st  vol.  ch.  92,  sect  8.  p.  lOl. 


last  will  and  testament.'*  The  respondent 
also  swore  that  he  was  himself  a  duly 
certificated  bankrupt,  and,  therefore,  had 
no  interest  in  the  event  of  the  present  suit. 

In  the  answers  of  William  Hemdon  and 
others,  purchasers  of  lands  of  which  the 
testator  died  seised,  it  was  alleged,  that 
they  severally  purchased  without  notice  of 
the  plaintiff's  claim.  Thomas  Newman, 
one  of  them,  said,  that  **he  had  been  ad- 
vised that  the  said  Eleanor  had  no  right  to 
any  share  of  the  said  lands  under  the  last 
will  of  her  said  father,  whose  intention 
appears  to  have  been  to  devise  his 
landed  property  to  his  sons,  in  ex- 
clusion of  his  daughters,  and  to  pro- 
vide for  all  his  daughters  out  of  his 
other  estate,  being  possessed  of  many 
slaves  and  other  personal  estate.  At  the 
time  of  making  his  said  last  will,  this  de- 
fendant believes,  and  so  he  alleges,  that 
the  said  testator  well  knew  that  his  wife 
Lucy  was  far  advanced  in  pregnancy,  and, 
in  case  a  daughter  should  be  bom,  that 
the  expressions  used  in  his  will  did  include 
her,  as  well  as  his  daughter  Mary,  who  is 
not  named  therein ;  but,  in  case  a  son 
should  be  born,  that  he  would  share,  under 
the  law  of  Virginia,  a  part  of  his  lands, 
with  his  brothers." 

The  cause  came  on  to  be  heard  the  12th  of 
February,  1811,  when  Chancellor  Taylor 
was  of  opinion,  that  **this  case  presents 
the  naked  question  of  a  posthumous  child, 
who  was  neither  provided  for,  nor  disin- 
herited, but  only  pretermitted  by  the  testa- 
tor*s*  will,  and  is  the  very  case  contemplated 
by  the  Act  of  Assembly;  and,  notwith- 
standing the  case  of  Reeve  v.  Long, 
reported  in  1st  Salkeld,  p.  227,  the 
rule  is  this,  that,  where  a  testator 
speaks  of  children,  generally,  he  is 
to  be  understood  as  referring  to  those 
either  living,  and  in  esse,  at  the  time  of 
making  the  testament,  or  at  his  death,  as 
circumstances,  to  be  collected  from  his  will, 
may  justify ;  and  not  of  those  who  are  in 
ventre  sa  mere. ' '  He  therefore  decreed  that 
certain  *  ^commissioners  do  divide  the  slaves 
and  other  personal  estate,  late  of 
23  John  Armistead,  deceased,  (after  *the 
payment  of  his  debts, )  and  the  lands 
whereof  he  died  seised  and  possessed,  into 
nine  equal  parts,  and  allot  and  assign  to 
the  plaintiffs,  in  right  of  the  plaintiff, 
Eleanor,  one  of  those  parts,  for  her  share 
of  the  said  estate ;  and  that  the  defendants 
do  respectively  make  up  an  account  of  the 
rents  and  profits  of  the  said  real  estate, 
from  the  periods  they  seve^'ally  came  into 
the  possession  thereof."  From  which  de- 
cree the  defendants,  on  their  motion,  were 
allowed  an  appeal. (b) 

Botts,  for  the  appellants,  contended  that 
the  plaintiff,  Eleanor,  was  not  disinherited, 
or  pretermitted,  but  actually  provided  for 
by  the  will,  under  the  word  * 'children," 
which  comprehended  a  child  in  ventre  sa 
mere;  in  support  of  which  position,  he 
cited  Miller  v.  Turner,  1  Vezey,  sen'r.  86, 
Doe  V.  Clarke,  2  H.  Bl.  399,  and  Doe  v. 
Lancashire,  5  T.  R.  61.  From  these  cases 
it  appears  that  such  a  child  is,  in  general, 
considered  as  born  for  all  purposes  which 
are  for  his    benefit.     It  may    be  said,  that. 


(b)  See  Rev.  Code.  Ist  vol.  d.  876,  ch.  288,  sect  f . 
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in  the  case  now  before  the  Court,  it  is  more 
beneficial  for  the  infailt  to  claim  under  the 
statute  than  under  the  will:  but  the  ques- 
tion is  concerning  the  fair  intention  of  the 
testator.  The  right  under  the  will  cannot 
be  altered,  but  the  rule  of  construction 
must  be  the  same  as  if  the  statute  had  not 
passed. 

There  is  a  class  of  cases  where  the  devise 
is  not  to  the  children  of  the  testator,  but 
of  some  other  person,  in  which  it  has  been 
djscided,  that  not  only  posthumous  children, 
but  all  bom  after  the  making  of  the  will, 
have  been  excluded.  There  are  other  cases 
conflicting  with  these.  But  there  is  no 
case  establishing  such  a  rule,  where  the 
devise  is  to  the  children  of  the  testator. 
His  reason  for  devising  to  his  brother's 
children,  may  be  particular  affection  for 
those  living  at  the  time  of  making  the  will ; 
but  it  would  be  unnatural  and  preposterous 
to  make  a  distinction  between  a  posthumous 
child  of  his  own  and  his  other  children.  Be- 
sides, if   a   devise   to  a    brother's  children 

were  to  be  construed  as  extending  to 
24        all  after-tK>m  ^children,  the  distribu 

tion  might  be  delayed  for  many  years : 
but,  in  the  case  of  a  posthumous  child  of 
the  testator,  it  can  be  only  for  nine  months, 
I  anticipate  the  only  argument  on  the 
other  side;  that  this  testator  might  not 
contemplate  his  having  a  posthumous  child 
But  this  is  not  to  be  presumed,  and  the 
contrary,  indeed,  must  be  inferred  in  this 
case;  Mrs.  Armistead  having  gone  three 
months  with  child  when  he  went  to  Phila- 
delphia. The  assertion,  in  her  answer,  be- 
ing contrary  to  the  nature  of  things,  is 
not  to  be  regarded ;  especially,  when  point- 
edly contradicted  by  the  answer  of  John  B. 
Armistead. 

2.  T  contend  that  the  testator  intended  his 
personal  estate  only,  and  not  his  lands,  or 
any  part  thereof,  for  his  daughters.  Frances 
and  Mary  were  excluded  from  participating 
in  the  lands;  and,  surely,  the  posthumous 
daughter  ought  not  to  be  preferred  to  them. 
The  act  of  Assembly  is  founded  on  the  pre- 
sumption that  the  testator  would  revoke  so 
much  of  the  will  as  pretermits  his  post- 
humous child.  It  ought,  therefore,  to  be 
applied  to  revoke  it,  only  so  far  as  he  would 
have  revoked  it. 

3.  The  purchasers  of  the  legal  title  to  the 
lands  ought  not  to  be  disturbed  by  the  de- 
cree. 

4.  The  Chancellor  has  erred  in  giving 
Mrs.  Dangerfield  one  ninth,  without  di- 
recting that  each  devisee  and  legatee  shall 
contribute  proportionally  to  make  up  her 
portion. 

Williams,  and  Wickham,  for  the  appel- 
lees. The  question  turns  on  the  intention 
of  the  testator.  If  he  did  not  intend  to 
provide  for  the  posthumous  child,  this  court 
cannot  make  a  will  for  him.  The  court,  in 
construing  a  will,  is  not  to  regard  the  obli- 
gations of  natural  affection,  or  what  will  the 
testator  ought  to  have  made,  but  only  what 
children  he  had  actually  in  contemplation 
when  he  made  it.  This  will,  especially, 
was  made  in  prospect  of  speedy  death ;  not 
to  provide  for  future  occurrences "  which 
might  take  place  in  his  life-time.  From 
the  will  itself,  it  may  be  inferred, 
25        that  he  intended  to  provide  *only  for 


children  th.en  in  esse.  A  distinction 
is  made  between  sons  and  daughters.  If, 
then,  he  meant  to  provide  for  a  posthumous 
child,  would  he  not  have  adhered  to  his 
rule,  and  kept  up  his  distinction?  He 
would  have  said,  that  if  a  son,  it  should 
share  with  the  sons ;  if  a  daughter,  with 
the  daughters.  This  circumstance  dis- 
tinguishes this  will  from  all  the  cases,  and 
shows  he  meant  by  '^children,"  generally, 
only  the  children  then  living;  so  that, 
even  if  other  children  had  been  afterwards 
born  in  his  life  time,  they  would  not  have 
been  provided  for  without  a  new  will. 

But,  according  to  the  -authorities,  where 
the  devise  is  to  '* children"  generally, 
without  using  Words,  de  futuro,  such  as 
*  *to  all  the  children  who  shall  be  living  at 
his  death,"  the  will  is  to  be  understood  as 
speaking  at  the  time  when  it  was  made, 
and  none  born  afterward  are  to  be  let  in.  (a) 
It  is  laid  down  in  2  Stra.  1093,  Andrews  v. 
Fulham,  that  a  devise,  per  verba  de  futuro, 
to  an  infant  en  ventre  sa  mere,  will  take 
effect;  and  in  Powell  on  Devises,  p.  332, 
that,  ** where  any  express  words  are  used, 
or  facts  adverted  to  by  a  testator  exercising 
his  bounty  toward  such  infant,  from  whence 
an  implication  or  inference  can  be  drawn, 
that  he  was  aware  the  devisee  could  not 
take  immediately,"  the  devise  will  be 
good.  But,  without  such  words,  or  facts, 
it  would  seem  that  an  infant  en  ventre  sa 
mere  could  not  take  by  devise.  The  cases 
referred  to  by  Mr.  Botts  do  not  contradict 
this  position.  Miller  v.  Turner,  1  Vezey, 
sen.  sis,  is  a  case  of  a  marriage  settlement; 
in  construing  which,  children  are  consid- 
ered as  purchasers ;  and  children  to  be  born 
after  the  settlement  are  always  in  contem- 
plation of  the  parties.  In  Doe  v.  Clark,  2 
H.  Bl.  399,  verba  de  futuro  were  used ;  the 
devise  being,  *'to  such  child,  or  children, 
of  B.  as  shall  be  living  at  the  time  of  his 
death."  The  posthumous  child  of  B.  was 
considered  as  living  for  the  purpose  of  re- 
ceiving the  benefit  of  this  devise.  But  that 
case  is  not  like  this,  and  Doe  v.  Lancashire, 
5  T.  R.  61,  is  yet  more  dissimilar;  the  only 
point  decided  being,  that  a  subse- 
26  quent  *marriage  and  birth  of  a  post- 
humous child  amount  to  an  implied 
revocation  of  a  will  of  lands. 

In  this  case,  if  the  testator  had  intended 
to  provide  for  the  posthumous  child,  he 
would  have  done  it  in  verba  de  futuro.  But 
he  failed  to  provide  for  it,  because  he  was 
not  informed  of  his  wife's  pregnancy;  or, 
perhaps,  because  he  knew  that  the  law  pro- 
vided for  it.  According  to  the  case  of 
Smith  and  wife' v.  Chapman,  1  H.  and  M. 
240,  every  man  making  a  will  must  be  sup- 
posed to  be  influenced  by  the  existing  laws. 

2.  Mr.  Bott's  second  point  cannot  be  sup- 
ported, if  he  fails  in  his  first.  We  insist 
that  the  posthumous  child  is  altogether  pre- 
termitted by  the  will.  If  so,  she  must  take 
under  the  act  of  Assembly,  and  not  ^nder 
the  will ;  and  therefore  must  take  a  share 
of  the  real  as  well  as  the  personal  estate. 

3.  We  are  not  going,  in  this  case,  against 
purchasers  without  notice.  They  were 
bound  to  take  notice  of  the  plaintiff's  legal 
title;  for  they  bought  of  devisees;  and,  at 


(a)  4  Bac  Abr.  341.  citinfir  Dyer,  177.  Co.  Lltt.  112  b: 
Preced.  CHan.  470;  1  P.  Wms.  840;  2  Vez.  84. 
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their  peril,  were  to  kee  that  the  devise  was 
sufficient  in  law  to  enable  the  vendors  to 
sell.  But,  as  to  legal  rights,  want  of  no- 
tice docs  not  protect  a  purchaser,  (a) 

4.  The  chancellor's  decree  is  to  be  under- 
stood with  reference  to  the  act  of  assembly ; 
so  as  to  be  carried  into  effect  conformablj 
to  it.  There  is,  therefore,  no  error  in  that 
part  which  gives  the  plaintiff  one  ninth 
part  of  the  real  and  personal  estate. 

Botts,  in  reply.  The  construction  con- 
tended for  by  the  gentlemen  amounts  to 
this,  that  when  a  testator  provides,  ex- 
pressly, for  his  children,  without  restric- 
tion, he  does  not  mean  to  provide  for  all 
his  children  !  They  would  even  make  the 
legislature  guilty  of  the  'absurdity  of  mak- 
ing a  law  to  provide  for  posthumous  chil- 
dren, leaving  all  the  children  born  after 
the  making  of  the  will,  except  posthumous 
children  unprovided  for;  since  Mr.  Wick- 
ham  contends,  that  children  born,  after 
the  making  of  the  will,  in  the  lifetime  of 
the  testator,  cannot  take  under  a  devise  to 
children    generally!    He   was    right, 

27  however,  in  taking  *this  ground ;  for 
there  can  be  no  distinction  between  a 

posthumous  child,  and  such  children  as  are 
born  after  the  making  of  the  will. 

The  authorities  cited  in  4  Bac.  341,  do 
not  even  touch  the  subject.  There  is  noth- 
ing concerning  it  in  Dyer,  177,  and  Co. 
Litt.  112,  b;  Preced.  Chan.  477,  (Northcy  v. 
Burbage,)  applies  to  real  estate  only.  In 
1  P.  Wms.  340,  (Northey  v.  Strange,)  the 
devise  was  not  to  children,  simply,  but  also 
to  grandchildren ;  giving  each  grandchild 
an  equal  share  with  the  children,  per 
capita,  and  not  per  stirpes:  that  was, 
therefore,  a  compound  case,  not  resembling 
this.  And  in  2  Vern.  105,  (Garbland  v. 
Mayot, )  cited  in  the  same  page  of  Bacon,  it 
was  determined,  when  A.  devised  201.  a 
piece  to  all  the  children  of  his  sister,  that 
a  child  born  after  the  making  the  will,  and 
before  the  death  of  the  testator,  should 
take;  the  word  **children,"  comprehending 
all. 

The  plain  question  is,  whether  Mrs. 
Dangeriield  was  provided  for  by  the  will 
at  all.  If  she  took  any  thing  under  the  will, 
she  can  take  nothing  under  the  statute. 

November  12th,  1812.  JUDGE  ROANE 
pronounced  the  following  opinion  of  the 
court. 

*^The  court  is  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree,  rendered  in 
this  case,  a?  considers  the  female  appellee 
to  have  been  a  pretermitted  child  of  the 
testator,  John  Armistead,  according  to  the 
true  construction  of  the  act  in  such  case 
made  and  provided ;  nor  in  so  much  thereof 
as  decrees  to  the  appellee,  John  Danger- 
field,  in  right  of  his  wife,  one  ninth  part 
of  the  real  and  personal  estate  (after  the 
payment  of  his  debts)  of  which  the  said 
testator  died  seised  and  possessed,  together 
with  the  rents  and  profits  of  the  said  real 
estate ;  but  that  the  same  is  erroneous  in 
not  having  provided  that  the  said  portion, 
or  ninth  part,  should  be  raised  by  a  pro- 
portionable contribution  by  the  dev- 
isees     and      legatees     in     the     said 

28  ^^testator'a  will  mentioned,  and  those 
claiming  under  them,  as,  in,  and  by. 


(a)  Wilcox  V.  Calloway,  1  Walsb,  41. 


the  said  act,  is  further  provided  and  re- 
quired ;  and,  also  in  this,  that  no  provision 
is  made,  in  and  by  the  said  decree,  in 
favour  of  the  appellees^  for  the  hires  of 
negroes,  and  interest  and  profits  of  the  per- 
sonal estate,  which  may  eventually  be 
found  due  to  them  under  the  principle  of 
this  decree.  The  said  decree  is  therefore 
reversed,  but  without  costs,  the  appel- 
lees being  the  party  substantially  prevail- 
ing,* and  remanded  to  the  Court  of 
Chancery,  be  reformed,  and  finally  pro- 
ceeded in,  pursuant  to  the  principles  of  this 
decree." 

29       *Sheppard'8  Executor  v.  Starke  and 
Wife, 

Friday,  Nov.  28. 1811. 

I .  Decreest—  Amendmen  t— Motion-  BUI  of  Review,  t  -A 

decree  which  is  final  in  all  respects,  except  tnat 
"liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  Court  for  Its  farther  inter- 
position, if  it  should  be  found  necessary."  may  be 
amended,  on  motion,  in  a  summary  way.  or  by  bill 
of  revie^^a 
a.  Chancery  Practice— Want  of  Proper  Parties— Effect 
In  Appellate  Coart.$— If  it  appear,  on  the  face  of 
the  record,  that  proper  parties  to  the  suit  are 
wanting,  the  decree  will  be  reversed,  unless  t^e 
objection  was  expressly  relinquished  in  the  Court 
below.  See  Hooper  and  wife  v.  Royster,  l  Mun- 
ford,  119,  pL  8. 


*Note.    See  Mentz  v.  Hendley,  2  H.  &  M.  818. 

t Decrees— Reservation  for  Future  Interposition  of 
Court— Effect  on  Finality.— In  subsequent  cases,  it  is 
said  that,  though  the  decree  in  the  principal  case 
contained  a  reservation  for  the  future  interposition 
of  the  court,  it  must  have  been  regarded  as  a  final 
decree,  else  the  court  could  not  have  entertained  a 
bill  of  review  as  regular  and  proper.  See  Harvey 
V.  Branson,  1  Leigh  128.  124:  Cocke  v.  Gilpin,  1  Bob. 
38.44. 

As  to  proceeding  by  notice,  the  principal  case  Is 
cited  in  Jones  v.  Hobson,  2  Rand.  487;  Dabney  v. 
Smith.  5  Leigh  19. 

See  further,  monographic  note  on  'Decrees" 
appended  to  Evans  v.  Spurgin.  11  Gratt.  615. 

Same-Hnal— What  Constitutes. -On  this  subject, 
see  the  notes  referred  to  in  foot-note  to  Templeman 
V.  Steptoe.  1  Munf.  889.  The  principal  case  was 
cited  on  the  subject  in  Royall  v.  Johnson.  I  Rand. 
427. 

(Bill  of  Review.— A  bill  of  review  forms  no  part  of 
the  proceedings  in  the  original  cause.  It  is  allowed 
only  after  the  suit  is  completely  ended.  It  differs 
in  this  from  a  petition  for  a  rehearing  which  may 
be  allowed  before  the  signing  and  enrolling  of  the 
decree,  as  it  does  also  from  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  which  supposes  the 
cause  to  be  still  existing,  and  is  received  and  incor- 
porated into  that  cause  as  a  part  of  it:  and  the 
orders  made  upon  it  are  taken  and  considered  as 
orders  in  the  original  pending  cause.  Claytor  v. 
Anthon3%  15Gratt62e.  citing  principal  case:  Bowyer 
V.  Lewis,  1  Hen.  &  M.  664:  EUzey  v.  Lane.  2  Hen.  it 
M.  588. 

See  further,  monographic  note  on  Bills  of  Review'* 
appended  to  Campbell  v.  Campbell.  22  Gratt.  049. 

SChancery  Practice— Want  of  Proper  Parties— Effect 
in  Appellate  Court.— It  is  a  general  rule  in  equity 
that  all  persons  interested  in  the  subject-matter 
involved  in  the  suit,  who  are  to  be  affected  by  the 
proceedings  and  result  of  the  suit,  should  be 
made  parties  however  numerous  they  may  be.  and 
if  they  are  not  made  parties,  and  their  interest 
appears  upon  the  face  of  the  bill,  the  defect  may  be 
taken  advantage  of  either  by  demurrer  or  upon  the 
hearing:  and  if  it  appears  on  the  face  of  the  record 
that  the  proper  parties  are  wanting,  the  decree 
will  be  reversed  by  the  appellate  court  unless  the 
objection  was  waived  in  the  court  below.  Pappen- 
heimer  v.  Roberts.  24  W.  Va.  708.  citing  the  principal 
case.  Clark  v.  Long,  4  Rand.  451.  and  Hill  v.  Proctor, 
10  W.  Va.  60. 

To  the  point  that,  if  it  appear  on  the  face  of  the 
record  that  proper  parties  to  the  suit  are  wanting, 
the  decree  will  be  reversed,  unless  the  objection 
was  expressly  waived  in  the  court  below,  the  prin- 
cipal case  is  also  cited  in  Clark  v.  Long,  4  Rand.  458: 
Armentrout  v.  Gibbons.  26  Gratt  876;  Dabney  v. 
Preston,  25  Gratt.  842:  Sillings  v.  Bumgardner,  9 
Gratt.  276:  Lynchburg  Iron  Co.  v.  Tayloe,  79  Va. 
m^\  fooV-note  to  Clayton  v.    Henley,   82  Gratt.  00; 
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3.  Same— Salt  for  Division  of  Residuum  of  Estate- 
Parties.  I— All  the  residuary  legatees  or  distribu- 
tees, tofiretlier.wltli  the  executors  or  administrators 
of  such  as  have  died  since  the  testator  or  intes- 
tate, ouffhtto  be  parties  to  a  suit  for  division  of  a 
residuum.  See  S.  P.  Richardson's  Executor  v. 
Hunt.  2  Munford,  148.  See  post*  Branch's  adminis- 
tratrix V.  Booker's  administrator. 

4.  Cliancery  Practice- DistriiniUon  —  Parties.  —  The 
Coutt  cannot  decree  a  distribution,  in  favour  of 
persons  not  parties  to  the  cause. 

5.  Same— Prayer  for  General  Relief. 1— Under  the 
prayer  for  general  relief ,  the  plaintiff  In  equity 
cannot  recover  a  claim  distinct  from  that  de- 
manded, or  put  in  issue,  by  his  bill.  See  the 
Note  to  1  Munford.  664. 

6.  Executors— Decree  against— Form.**  -  A  decree, 
a^rainst  an  executor  or  administrator,  for  a  bal- 
ance due  on  his  administration  account,  oufirht  not 
to  be.  "that  he  pay  the  same  out  of  the  estate  in  his 
hands  to  be  administered :"  but  as  his  own  proper 
debL  See  Moore's  executrix  v.  Ferg-uson,  2  Mun- 
ford. 421,  and  Barr  v.  Barr's  administrator,  2  H. 
&  M.  28.  S.  P. 

7.  Same  —  Compensation  —  Commissions.  —In  this 
case,  a  commission  of  five  per  cent,  on  the  moneys 
received  by  the  executor  was  allowed  him.  in  lieu 
of  all  expenses:  such  commission  to  be  deducted 
from  the  balance  due  the  estate  at  the  end  of 
each  year.  See  Fitzgerald  v.  Jones,  1  Munford. 
160.  pi.  8. 

8.  Same— Accountinff  and  Settlement  —  Interest  on 
Annual  Balance.-H-— When  interest  is  charged, 
against  an  executor  or  administrator,  (in  settling 
his  administration  account)  on  balances  due  at 
the  end  of  each  year,  it  ought  not  to  be  carried  to 
the  accounts  of  the  succeeding  years  so  as  to  con- 
vert it  into  principal  and  make  it  bear  interest: 
nor  to  be  deducted  from  the  payments  made  in 
such  succeeding  years.  See  S.  P.  Granberry's 
executor  v.  Granberry,  1  Wash.  249. 

9.  Same— Distribution  of  Residuum— Refunding  Bond.  %% 
—An  executor  ought  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  secu- 
rity be  given  by  the  distributees,  as  required  by 
the  act  of  Assembly  in  the  case  of  an  administra- 
tor. See  Rev.  Code.  vol.  1.  p.  106.  sec.  61,  and 
Stovall's  Executor  v.  Woodson  and  wife,  2  Mun- 
ford. 808. 

10.  Acknowledgment  by  Feme  Covert— Effect— An 
acknowledgment  by  a  feme  covert  is  not  sufficient 
to  establish  an   account  ag'ainst   her   husband, 


Hinchman  v.  Ballard,  7  W.  Va.  187:  Hill  v.  Proctor, 
low.  Va.78:  Dower  V.  Church,  21  W.  Va.  80;  Moore 
V.  Jennings.  47  W.  Va.  181.  84  S.  E.  Rep.  796. 

3  Same— Suit  for  Division  of  Residuum  of  Estate- 
Parties.— In  general  one  distributee  cannot  main- 
tain a  suit  to  recover  his  distributable  share  with- 
out making  the  other  distributees  parties.  Sillings 
V.  Bumgardner,  9  Gratt  274,  citing  the  principal 
case.  See  the  principal  case  also  cited  in  Rexroad 
V.  McQualn,  24  W.  Va.  86:  foot-note  to  Sillings  v. 
Bumgardner.  9  Gratt  278,  quoting  from  Rexroad  v. 
McQualn,  24  W.  Va.  86:  Snider  v.  Brown.  8  W.  Va. 

ISame— Prayer  for  General  Relief.— Under  a  prayer 
for  general  relief,  the  plaintiff  cannot  recover  a 
claim  distinct  from  that  demanded  or  put  In  issue 
by  his  bin.  Plercy  v.  Beckett  16  W.  Va.  468,  citing 
the  principal  case.  See  principal  case  also  cited  in 
Hanby  v.  Henritze.  86  Va.  184,  7  S.  E.  Rep.  204. 

•■•Executors— Decree  against— Form.— It  Is  a  settled 
rule  in  equity  that  wherever  a  balance  is  found  in 
the  hands  of  an  executor  or  administrator,  the 
decree  shall  be  de  bonis  propriis.  and,  in  such  case, 
a  decree  de  bonis  teatatoria  will  be  reversed.  Tem- 
pleman  v.  Fauntleroy.  8  Rand.  446,  citing  the  prin- 
cipal case.  To  the  same  effect,  the  principal  case 
was  cited  in  Franklin  v.  Depriest,  18  Gratt  272.  See 
also,  Barr  v.  Barr,  2  Hen.  &  M.  26:  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest  6  Gratt  6. 

ttSame— Accounting  and  Settlement— Payments  to 
Be  Applied  to  Discharge  of  Principal.— In  executorial 
accounts,  both  in  Virginia  and  West  Virginia,  the 
payments  are  applied  to  the  discharge  of  principal 
and  not  of  interest  so  long  as  any  principal  is  due: 
and  the  interest  is  brought  into  the  account  only  at 
the  close  of  the  transaction.  Anderson  v.  Piercy. 
20  W.  Va.  826,  citing  the  principal  case.  See  further, 
foot-note  to  Handly  v.  Snodgrass,  9  Leigh  484 ;  foot- 
note to  Burwell  v.  Anderson,  8  Leigh  848:  mono- 
graphic note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest  6  Gratt  6. 

ttSame  —  Distribution  of  Residuum  —  Refunding 
Bond.— The  statute.  1  Rev.  Code  889,  |  68,  declaring 
that  an  administrator  should  not  be  compelled  to 
make  distribution  without  a  refunding  bond  has 
been  extended  by  judicial  construction  to  executors. 
Mosby  V.  Mosby,  9  Gratt  899.  citing  principal  case. 


though  it  be  for  articles  furnished  her  before  the 
marriage. 
II.  Legatees— Division  of  Slaves  among— To  Whom 
Payment  of  Surplus  Hade.— In  a  division  of  slaves 
among  legatees,  if  those  allotted  to  some  of  them 
be  valued  at  more,  and  to  others  at  less,  than  their 
respective  shares:  and  the  Commissioners  making 
the  division  direct,  that  each  person  whose  allot- 
ment is  too  large  shall  pay  a  surplus,  without 
designating  to  whom:  it  seems,  that  such  pay- 
ments are  to  be  made  to  the  executor,  and  by  him 
to  the  other  legatees,  so  as  to  make  the  division 
equal;  and  he  is  accountable  if  he  deliver  the 
slaves  allotted  to  any  legatee,  without  receiving 
the  surplus  payable  from  him  or  her.ff 

John  Starke  and  Elizabeth  his  wife,  filed 
their  bill,  in  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District,  against 
Philip  Sheppard,  executor  of  Joseph 
30  ^Sheppard,  deceased,  for  settlement  of 
his  administration  account,  and  divi- 
sion of  a  residuum  of  the  estate  of  his  testa- 
tor, among  his  brothers  and  sisters;  their 
names  (as  set  forth  in  the  bill)  being  Eliza- 
beth, the  plaintiff,  Philip,  the  defendant, 
Polly,  the  wife  of  Austin  Morris,  Susanna, 
the  wife  of  Edmund  James,  l/ucy,  the 
wife  of  Austin  Leake,  Mosby  Sheppard, 
John  Sheppard,  an  infant,  and  Anne  Shep- 
pard, an  infant;  amounting  to  eight; 
William  Sheppard  (the  ninth)  having  died 
since  the  death  of  the  testator,  intestate, 
and  without  issue. 

The  defendant,  by  his  answer,  made  no 
objection  to  the  plaintiffs'  having  failed 
to  make  the  other  brothers  and  sisters  par- 
ties to  the  suit,  but  declared  himself  ready 
to  render  an  account  of  his  administration ; 
holding  himself  at  liberty  to  charge  the 
plaintiffs  with  a  negro  of  the  value  of  251., 
with  certain  articles  furnished  for  the  said 
Elizabeth  before  her  marriage;  and  with 
100  dollars  received,  (as  he  alleged,)  by 
the  plaintiff  John,  as  his  proportion  of  the 
houses  and  lots  belonging  to  the  estate. 

The  Court  referred  the  accounts  between 
the  parties  to  Commissioners,  who  reported 
a  balance  of  8021.  2s.  lOd.,  in  favour  of  the 
estate,  after  giving  the  executor  credit 
for  sundry  expenses,  in  the  course  of  ad- 
ministration, amounting  to  371.  14s.  for 
which  no  vouchers  were  produced,  and  as 
to  which  the  Commissioners  expressed 
doubts,  being  of  opinion  that  commissions 
ought  to  be  allowed  on  all  moneys  received 
by  the  executor.  The  Court,  on  the  25th 
of  May,  1804,  confirmed  the  report,  (except 


IfNote  by  the  Reporter.  In  such  case,  if  the  Com- 
missioners were  to  designate  the  legatees  whose 
allotments  are  deficient,  as  the  persons  to  whom  the 
payments  are  to  be  made  by  those  responsible  for 
surplus  sums:  would  it  still  be  the  duty  of  the  execu- 
tor to  withhold  the  slaves,  until  payment  of  the 
money?  orwouldihe  legatees  be  compelled  to  look  to 
each  other  for  satisfaction?  and  if  any  of  them 
should  make  away  with  the  property,  and  prove 
insolvent,  what  would  be  the  remedy?  It  seems 
to  me.  that,  in  all  such  cases,  the  slaves  ought 
not  to  be  delivered  to  any  legatee,  from 
whom  a  surplus  is  due.  until  it  be  paid,  or 
secured,  to  the  satisfaction  of  the  legatee 
or  legatees,  to  whom  the  same  is  payable: 
unless  such  legatee  or  legatees,  assent  to  such  de- 
livery without  security.  But  if  the  Commissioners 
themselves  deliver  the  slaves  according  to  their 
allotment,  without  requirinjg  the  money,  or  security, 
and  without  the  assent  of  the  legatees  to  whom 
the  surplus  sums  are  payable.  I  conceive  the  exec- 
utor would  not  be  responsible.  But  the  remedy  for 
the  injured  legatees  would  be  by  excepting  to  the 
report  of  the  Commissioners,  and  preventing  a 
confirmation  of  the  division  made  by  them :  or  by 
moving  the  Court  to  compel  the  other  legatees  to 
pay  the  money,  or  to  give  security,  as  miffht  seem 
equitable. 
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as  to  the  said  sum  of  371.  148. )  and  allowed 
the  defendant    commissions    in    lieu 

31  thereof;  but,  inadvertently,  *did   not 
deduct    the    said    commissions   from 

the  above-mentioned  balance;  the  decree 
being,  '4hat  the  s.aid  executor  distribute 
the  8391.  2s.  lOd.  appearing  to  be  now  due 
from  him,  to  balance  the  account  ^reported 
by  the  Commissioners,  among  the  testator's 
brethren  and  sisters,  upon  their  giving 
security  against  future  demands  of  cred- 
itors; and  liberty  was  reserved  to  the  par- 
ties, or  either  of  them,  to  resort  to  the 
Court  for  its  further  interposition,  if  it 
should  be  found  necessary." 

To  this  decree  the  defendant  exhibited 
a  bill  of  review,  on  three  grounds,  viz. 
1st.  That,  before  distribution,  his  commis- 
sions, at  five  per  cent.,  ought  to  be  de- 
ducted from  the  balance  of  8391.  2s.  lOd. ; 
2dly.  That  the  decree  had  not  stated, 
precisely,  how  the  distribution  was  to  be 
made ;  or,  in  other  words,  into  how  many 
parts  the  balance  should  be  divided;  that 
the  testator  had  nine  brothers  and  sisters, 
and  the  part  of  William,  (who  died  intes- 
tate, and  without  wife  or  child,)  having 
devolved  on  his  father,  Benjamin  Sheppard, 
who  survived  him,  the  distribution  should, 
therefore,  be  into  nine  parts;  3dly.  That, 
against  the  ninth  part,  to  which  Starke 
and  Wife  were  entitled,  the  executor  should 
have  had  credit  for  571.  7s.  lid.  with  in- 
terest; being  the  amount  of  his  account 
for  articles  furnished  the  said  Elizabeth 
before  her  marriage.  In  this  bill  of  re- 
view, (which  was  received  by  the  Chan- 
cellor, July  12th,  1804,)  nothing  is  said 
of  the  negro,  valued  at  251.  and  the  100 
dollars  claimed  in  the  answer  to  the  origi- 
nal bill.  With  respect  to  the  latter,  there 
was  no  evidence  in  the  record;  no  account 
having  been  taken,  by  the  Commissioners, 
relative  to  the  houses  and  lots  devised  by 
the  testator,  except  as  to  the  rents  thereof ; 
and  no  division  of  such  houses  and  lots 
appearing  to  have  been  made.  In  obedi- 
ence to  an  order  of  the  high  Court  of  Chan- 
cery, (a  copy  of  which,  without  a  date, 
was  in  the  transcript  of  the  record,)  the 
slaves  whereof  the  testator  died  possessed, 
were  divided  into  eight  parts;  in  which 
division,  a  negro  boy,    at    the    price 

32  *of    251.  was    allotted    to    Elizabeth 
Sheppard,  and  she  was  to  receive  the 

sum  of  191.  10s.  to  make  up  her  share. 

In  answer  to  the  bill  of  review,  Starke 
and  wife  did  not  admit  that  the  executor 
had  really  incurred  the  expenses  amounting 
to  371.  14s. ;  and  alleged  that  his  demand 
of  commissions,  if  allowed,  would  be  far 
short  of  the  interest  on  the  large  balance 
in  his  hands,  which  interest  ought  to 
have  been  decreed  against  him.  They  ad- 
mitted that  the  testator  left  nine  brothers 
and  sisters,  but  alleged  that  William  Shep- 
pard's  share  was  to  be  equally  divided 
among  the  eight  survivors ;  because  their 
father,  Benjamin,  who  inherited  that 
share,  was  since  dead,  and  had,  by  his 
last  will,  directed  the  residue  of  his  estate, 
(in  which  his  right  to  the  said  share  was 
included,)  to  be  so  divided.  They  did  not 
admit  the  account  exhibited  by  the  execu- 
tor, for  571.  7s.  lid.  as  aforesaid,  to  be 
just;  except  171.  lis.  for  wedding    clothes; 


part  of  the  remaining  charges  in  the  said 
account  being  dated  at  a  time  when  the 
said  Elizabeth  was  about  12  or  13  years  of 
age,  and  while  her  father  was  living;  and 
the  whole  of  them  before  she  attained  the 
age  of  17 ;  alleging,  that  she  had  a  guard- 
ian after  the  death  of  her  father,  who 
left  her  property  for  her  maintenance;  that 
she  lived  with  her  mother,  with  whom 
Philip  Sheppard,  the  executor,  also  lived, 
&c. 

A  general  replication  was  filed,  and  Com- 
missioners to  take  depositions  were 
awarded,  in  October,  1801.  In  October, 
1805,  on  the  motion  of  Starke  and  Wife,  the 
Court  directed  one  of  its  Commissioners 
to  examine,  state,  and  settle,  and  to  the 
Court  report,  all  accounts  between  the  par- 
ties. In  obedience  to  this  order,  the 
Commissioner,  being  prevented,  by  the 
executor's  refusing  to  produce  his  vouchers, 
from  going  into  the  administration  ac- 
count de  novo,  contented  himself  with  re- 
forming the  same,  by  giving  the  executor 
credit  for  commissions,  (as  a  compensation 
for  his  trouble  and  expense,)  to  the  amount 
of  1731.  12s. ;  (not  allowing  the  371. 14s.)  by 
making  a  just  debit  to  the  estate  for 
33  money  paid  in  ^^satisfaction  of  a  legr- 
acy  to  the  widow;  and  by  charging^ 
the  executor  with  interest  on  the  balances 
which  annually  remained  in  his  hands, 
"not  from  the  respective  dates  at  which  he 
received  the  moneys  of  the  estate,  but 
from  dates  at  which  he  closed  his  annual 
accounts;  whereby  he  had  the  use  of  con- 
siderable sums,  during  the  greater  part  of 
each  year,  without  interest:"  whereupon  it 
appeared,  that  a  balance  of  9101.  15s.  lid. 
was  due  from  the  executor  to  the  estate. 
The  Commissioner  conceived  it  unneces- 
sary to  divide  the  said  balance  into  nine 
parts;  "there  being  a  sufficiency  of  per- 
sonal estate  of  Benjamin  Sheppard,  the 
father,  to  discharge  his  debts ;  the  part  to 
which  he  was  entitled  by  inheritance  from 
William,  his  son,  being  therefore  not  want- 
ing to  pay  them;  and  the  widow  of  the 
said  Benjamin  relinquishing  her  claim." 
He  therefore  proceeded  to  state  the  claim 
of  Starke  and  wife,  as  entitled  to  one 
eighth  part  in  her  right,  and  to  another 
eighth  by  an  assignment  or  order,  in  their 
favour,  drawn  by  Edmund  James,  in  right 
of  his  wife  Susanna. 

In  stating  the  first  of  these  claims,  the 
Commissioner  gave  Philip  Sheppard  credit 
by  171.  lls.^  being  so  much  of  the  account, 
annexed  to  his  bill  of  review,  as  was  for 
wedding  clothes  furnished  by  him  to 
Starke's  wife;  and  disallowed  the  rest  of 
the  said  account;  he  charged  him,  as  exec- 
utor, with  the  sum  of  191.  10s.,  to  make 
up  her  share  of  the  slaves  as  aforesaid; 
with  interest  on  that  sum  from  the  3d  of 
November,  l795;  with  1131.  17s.  as  one 
eighth  part  of  the  above-mentioned  9101. 
15s.  lid. ;  and  with  interest  thereon  from 
the  3d  of  April,  1801 ;  making  the  balance 
due  to  Starke  and  Wife,  in  their  own  right, 
amount  to  1471.  10s.  2d.,  on  the  3d  of 
January,  1806;  bearing  interest  on  1181. 
14s.  6d.  (part  thereof)  from  that  day. 

In  stating  the  administration  account, 
the  interest  due  upon  the  balances  of  the 
respective  years,  was   carried    into  the  ac- 
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count  of   the  succeeding  years,  so  as 

34  to  increase  the  ^amount  of  the  subse- 
quent   balances,    on    which    interest 

was  charged.  And  payments  were  applied 
to  the  discharge  of  the  interest  in  the  first 
place.  A  balance  of  561.  14s.  9d.  was 
stated  as  due  on  account  of  Edmund 
James's  assignment;  of  which  451.  17s.  car- 
ried interest  from  the  3d  of  January,  1806. 

To  this  report  sundry  exceptions  were 
filed,  but  overruled.  And,  on  the  6th  of 
September,  1807,  the  Chancellor  decreed, 
'  4hat  the  said  executor,  out  of  the  estate 
of  bis  testator  in  his  hands  to  be  admin- 
istered, pay,  to  the  said  Starke  and  Wife, 
2041.  4s.  lid.,  with  interest  on  1641.  lis. 
6d.,  part  thereof,  from  the  said  3d  day  of 
January,  1806,  and  costs ;  without  directing 
bond  and  security  to  be  given  to  answer 
future  claims  against  the  estate:"  to  this 
decree,  a  writ  of  supersedeas  was  awarded 
by  a  Judge  of  this  Court. 

Wirt,  for  the  appellant,  (after  observing 
that  npne  of  the  legatees,  except  Elizabeth 
Starke  and  Philip  Sheppard,  were  parties 
to  the  original  bill,  and  that  the  plaintiffs 
claimed,  in  that  bill,  only  Elizabeth's 
eighth  part,  saying  nothing  of  the  assign- 
ment by  Edmund  James,  or  of  their  right 
to  William  Sheppard 's  share,)  proceeded  to 
rely  on  the  following  points : 

I.  Proper  parties  to  the  suit  were  want- 
ing. 

1.  The  other  claimants  on  the  residuary 
fund  should  have  been  parties,  for  the  pur- 
pose of  avoiding  multiplicity  of  suits ;  the 
rule  being,  that,  although  the  claimant  of 
a  pecuniary  legacy  may  sue  alone,  all  the 
residuary  legatees  must  be  parties  to  a  bill 
for  a  share  of  the  residuum,  (a) 

2.  William  Sheppard's  personal  repre- 
sentative should  have  been  a  party.  It  is 
true  that  Philip  Sheppard  (the  defendant) 
was  his  administrator;  but  he  was  not 
sued  as  such ;  and  it  was  certainly  wrong 
to  draw  out  of  his  hands  William's  divi- 
dend, without  giving  him    an   opportunity 

to  establish  his  set-offs,    (which,  ac- 

35  cording    to    his    ^exceptions    to    the 
Commissioner's  report,  appeared  con- 
siderable,) against  the  estate   of    the    said 
intestate. 

3.  Austin  Morris,  executor  of  Benjamin 
Sheppard,  who  was  heir  of  William,  is  also 
a  proper  party.  In  his  deposition  filed  in 
this  cause,  he  claims,  in  his  capacity  as 
executor,  the  balance  due  from  Philip  Shep- 
pard, as  administrator  of  William. 

II.  The  decree  is  wrong  in  confirming 
the  Commissioner's  last  report. 

1.  The  dividend  of  Edmund  James  ought 
not  to  have  been  decreed,  upon  his  assign- 
ment. The  executor  had  a  right  to  demand 
bond  and  security  from  Edmund  James,  to 
answer  debts  accruing  thereafter.  Besides, 
James  was  himself  a  debtor  to  the 
executor. 

2.  Mrs.  Starke  was  not  entitled  to  draw 
her  own  dividend,  without  paying  what 
she  owed  on  account  of  the  articles  fur- 
nished '  her  before  her  marriage.  The 
executor  maintained  and  clothed  her  three 
years  after  her  father's  death.  She  lived 
with  him,  and,  in  consideration  of  the 
services*  she   rendered   by  needlework,    he 


(a)  Coop.  Eq.  180,  8  Bro.  Ch.  cases,  866. 


charged  her  nothing  for  food  and  raiment 
generally,  but  only  for  money  advanced  for 
substantial  and  necessary  purposes;  such 
as  cash  paid  for  inoculation,  to  a  midwife 
for  attending  a  negro  woman,  &c.  The 
deposition  of  Austin  Morris  says,  she  ad* 
mitted  (since  her  marriage)  the  account  to 
be  just.  In  a  case  like  this,  her  acknowl- 
edgment (though  made  by  a  feme  covert) 
ought  to  be  received  as  evidence;  because 
they  who  are  seeking  equity  ought  to  do 
equity. 

3.  Interest  is  not  properly  charged  on  the 
balances  from  the  end  of  each  year ;  since 
the  executor  was  continually  paying  cur- 
rent claims,  as  appears  from  the  account. 

4.  The  Commissioner  ought  to  have 
opened  the  administration  account  again ; 
the  order  being  only  to  settle  the  accounts 
between  the  parties. 

Munford,    for  the  appellees.    The 

36  objection,  for   want    *of  proper   par- 
ties, ought  not  to  be  supported,  when 

it  is  made,  for  the  first  time,  in  the  appel- 
late Court,  and  it  does  not  appear  that  ad- 
ditional parties  are  requisite  to  the  justice 
of  the  case.  Such  objection  might  have 
been  made,  in  the  Court  below,  by  de- 
murrer, (b)  or  by  plea.(c)  But  this  was  not 
done.  The  defendant  to  the  original  bill 
consented  to  render  the  account  of  his  ad- 
ministration, and  to  have  a  settlement  with 
the  parties  now  before  the  Court ;  and  even 
in  his  bill  of  review  he  made  no  complaint 
that  proper  parties  were  wanting.  The 
Chancellor's  decree  directed  a  division 
among  all  the  legatees,  in  the  same  man- 
ner as  if  they  had  been  parties;  evidently, 
regarding  them  as  such ;  probably,  because 
they  were  all  named  in  the  bill.  It  appears 
probable,  too,  that  they  considered  them- 
selves parties  to  this  suit;  since  they 
brought  no  other  for  satisfaction  of  their 
claims.  The  appellate  Court  ought,  there- 
fore, to  presume  that  the  executor  on  the 
one  side,  and  the  several  legatees  on  the 
other,  were  content  to  abide  by  the  settle- 
ment of  the  administration  account,  in- 
tended to  be  had,  in  this  suit,  for  the 
benefit  of  all  parties  interested.  The 
maxim  that  consent  takes  away  error, 
emphatically  applies  in  this  case.  Philip 
Sheppard  had  every  opportunity  he  could 
have  desired  of  establishing,  before  the 
Commissioner,  his  set-offs,  as  adminis-' 
trator  of  William  Sheppard ;  but  he  exhib- 
ited no  proof.  His  exceptions,  on  that 
ground,  were  therefore  properly  disallowed. 
The  claim  of  Austin  Morris,  as  executor 
of  Benjamin  Sheppard,  was  considered  by 
the  Commissioner;  but,  very  correctly,  he 
was  of  opinion,  that  the  money  ought  not 
to  be  paid  over  to  him,  merely  for  the  pur- 
pose of  his  paying  it  back  to  the  legatees ; 
there  being  no  debts  of  his  testator  to 
which  it  should  be  applied;  and  the  widow 
relinquishing  her  claim.  Surely,  in  such 
a  case,  there  can  be  no  reason  for  withhold- 
ing the  money  from  the  legatees  in  the 
first  instance. 
2.  As  to  the  allowance  of  Edmund  Jame8*s 
assignment;  the   prayer,  for   general 

37  relief,  at  the  conclusion   of  *the  orig- 
inal bill,  was  sufiicient  to  comprehend 


(b)  Coop.  Eq.  18&. 

(c)  Id.  289. 
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it.  If  not,  it  will,  nevertheless,  appear  in 
the  record,  that  that  claim  was  demanded 
and  recovered  by  Starke;  and  this  will  be 
a  bar  to  any  future  suit  for  the  same  thing, 
by  James  himself,  or  his  assif^nee.  A 
Court  of  Equity  ought  to  regard  the  sub- 
stantial merits  of  the  case,  and  not  to  sac- 
rifice justice  to  formal  and  captious 
objections.  There  could  be  no  reason  for 
requiring  bond  and  security  to  be  given 
by  Edmund  James,  or  the  other  legatees; 
because  the  executor  did  not  require  it  in 
his  answer  to  the  original  bill.  He  might, 
therefore,  be  considered  as  waiving  such 
demand. 

The  set-off  claimed  by  him,  on  account 
of  a  bond  given  by  James,  for  property 
purchased  at  the  sale  of  the  estate,  is  al- 
lowed by  the  Commissioner  in  his  report ; 
after  deducting  which,  the  balance  of  561. 
14s.  9d.  appears  to  be  due;  so  that  Mr.  Wirt 
is  mistaken  in  saying  that  James  was  a 
debtor  to  the  executor. 

The  claim  of  the  executor,  for  articles 
furnished  Mrs.  Starke  before  her  mar- 
riage, was  rejected  by  the  Commissioner 
for  very  good  reasons  set  forth  in  the  re- 
port. Mr.  Wirt  is  mistaken  in  supposing 
that  she  lived  in  his  house.  The  fact,  as 
stated,  is,  that  she  lived  with  her  mother ; 
and  the  advances  made  were  such  as  an 
affectionate  brother  would  naturally  make, 
as  presents,  to  his  sister,  who  was  then  a 
young  girl.  The  wedding  clothes  were 
allowed  on  the  ground  of  the  admission  of 
her  husband ;  but  evidence  of  her  acknowl- 
edgment when  a  feme  covert,  that  the  ac- 
count was  just,  could  no  more  bind  him, 
than  her  assumption  would. 

3.  The  mode  of  charging  interest,  in  the 
administration  account,  on  the  balances 
due  at  the  end  of  each  year,  was,  in  this 
case,  highly  favourable  to  the  executor; 
since  it  appears,  that  *  ^  he  had  the  use  of 
considerable  sums,  during  the  greater  part 
of  each  year,  without  interest;"  and,  if  it 
was  not  strictly  correct  to  carry  the  in- 
terest, due  upon  each  balance,  into  the  ac- 
counts of  the  ensuing  year,  it  will  be 

38  found,  on  calculation,  that  this  *error 
of  the  Commissioner,  (if  it  was  one,) 
makes  so  slight  a  difference  in  the  amount 
due,  that  it  ought  not  to  be  regarded  as 
sufficiently  important  to  shake  a  decree,  by 
which  a  controversy,  so  tedious  and 
troublesome,  will  be  settled. 

4.  The  executor,  having  filed  a  bill  of 
review  to  set  aside  the  original  adjustment 
of  his  account,  in  some  respects,  in  which 
he  considered  it  injurious  to  himself,  was 
bound,  by  the  principle,  that  he  who  seeks 
equity  must  do  equity,  to  permit  such  al- 
terations as  were  necessary  to  do  justice 
to  the  other  party.  The  Commissioner 
therefore  rightly  understood  the  order  as 
authorizing  him  to  go  into  the  accounts, 
generally;  as  well  between  the  executor 
and  the  estate  of  his  testator,  as  between 
him  and  Starke  and  Wife.  But,  in  fact, 
the  obstinacy  of  the  executor,  in  refusing 
to  produce  his  vouchers,  prevented  the 
order  from  being  carried  fully  into  effect. 
The  account  was  not  opened  de  novo,  but 
only  reformed  in  some  particulars. 

It  may  be  said,  however,  (as  the  execu- 
tor, in  his    exceptions,    contends,)  that  he 


should  not  have  been  charged  with  the  anm 
of  191.  10s.,  to  make  up  Mrs.  Starke's  share 
of  the  slaves ;  part  only  of  which  share  she 
received.  He  insists,  that  he  was  not 
responsible  for  the  surpluses,  payable  from 
certain  distributees  who  received  too  much, 
to  others  who  received  too  little.  But  thia 
cannot  be  righ\.  It  was  his  duty,  as  exec- 
utor, to  make  the  division  equally,  and, 
therefore,  not  to  deliver  to  any  one  a  negro 
valued  at  more  than  his  share,  until  such 
legatee  should  have  paid  the  surplus,  either 
to,  or  for  the  benefit  of,  the  legatee,  or 
legatees,  to  whom  the  same  was  payable. 
The  object  of  the  application  to  the  Court 
of  Chancery,  for  a  division,  was  to  settle 
the  controversy,  and  not  to  give  birth  to  a 
multiplicity  of  other  suits,  which  might 
be  necessary,  if  the  legatees  were  to  have 
recourse  against  each  other  for  parts  of 
their  respective  shares;  especially,  in  this 
case,  in  which  the  Commissioners  did  not 
designate  any  particular  person,  or 
39  persons,  *to  whom  the  legatees,  who 
received  too  much,  were,  respectively, 
to  make  payment.  Of  course,  it  was  in* 
tended  by  them,  that  payment  of  the  sev- 
eral surplus  sums  should  be  made  to  the 
executor,  and  by  him  to  the  legatees  re- 
spectively entitled  to  satisfaction  for  de- 
ficiencies. Of  this,  in  his  answer  to  the 
original  bill,  he  seems  sensible;  for  he 
holds  himself  at  liberty  to  charge  the  com- 
plainants with  the  negro  they  received ; 
from  which  it  is  evident  that  he  considered 
them  as  having  received  that  negro  of  him- 
self. 

Hay,  in  reply.  Objections  for  want  of 
parties  may  be  made  in  the  appellate 
Court,  though  not  suggested  in  the  Court 
below,  (a)  Mr.  Munford  says,  that  a  de- 
fendant may  waive  this  objection.  I  admit 
he  may,  if  he  please ;  but  the  question  is, 
whether  Sheppard's  executor  has  waived  it, 
or  not.  There  is  nothing  in  this  record 
showing  that  he  has.  The  decree,  there- 
fore, must  be  reversed  for  the  want  of 
proper  parties. 

But  the  Court  may  examine  the  record  to 
settle  other  points. 

The  plaintiff  must  recover,  according  to 
the  allegations  in  his  bill.(b)  Here,  the 
plaintiffs  recover  the  share  of  Edmund 
James,  and  part  of  the  share  of  William 
Sheppard;  neither  of  which  is  mentioned 
in  their  bill.  Their  claim,  as  to  William's 
share,  is  not  against  the  executor  of  Joseph 
Sheppard,  but  of  Benjamin,  who  was  heir 
of  William.  Benjamin  Sheppard  might 
have  died  largely  indebted:  and  whether 
such  was  the  case  or  not,  does  not  judi- 
cially appear;  the  mere  assertion  of  the 
Commissioner  being  not  satisfactory. 

The  mode  of  charging  interest,  adopted 
in  this  case,  is  wrong  in  principle.  It  is  a 
hardship  that  an  executor  should  be  made 
liable  for  interest,  when  he  has  not  made 
use  of  the  money,  (c)  The  only  cases,  in 
which  he  ought  to  pay  it,  are  where  he 
appears  to  have  made  it,  or  has  retained 
money,  for  a  length  of  time,  when  he 
might  have  put  it  to  interest  for  the  bene- 
fit   of    the   estate.     But,    at  any    rate,    if 


(a)  Richardson's  Executor  v.  Htint.  2  Munford.  14a. 

(b)  Coop.  Eq.  p.  6,  Wyatt's  pr.  reg.  67. 

(c)  2  Fonb.  184.  note  (p.) 
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charged  against  him  on  the  balances 
40  at  the  *end  of  each  year,  it  ** ought  to 
be  carried  to  the  account  of  the  suc- 
ceeding years,  '  in  order  to  deduct  the 
same  from  the  payments  made  in  such 
succeeding  years. "(a) 

Friday,  March  6th,  1812,  the  president 
pronounced  the  following  opinion  of  the 
Court,  consisting  of  Judges  Fleming, 
Roane,  Brooke,  and  Coalter. 

**The  Court  is  of  opinion,  that  although 
either  of  the  parties  to  the  original  decree 
pronounced  in  this  cause,  might,  in  a  sum- 
mary way,  have  resorted  to  the  Court  of 
Chancery  for  its  further  interposition,  if 
deemed  necessary,  (under  the  special  reser- 
vation in  the  said  decree  contained, )  they 
might  also  proceed  by  bill,  as  was  done  in 
the  present  instance;  that  mode  being 
equally  justified  by  the  terms  of  the  res- 
ervation aforesaid,  and  beneficial  to  the 
parties ;  and  that  a  final  decree  having  been 
pronounced  in,  and  upon,  the  charge  made 
in  the  bill  aforesaid,  it  was  competent  to 
the  appellant  to  evoke  the  same,  by  way  of 
appeal  to  this  Court.  But  the  Court  is  of 
opinion,  that  both  the  said  decrees  of  the 
Superior  Court  of  Chancery  are  erroneous, 
in  the  following  particulars:  first.  In  pro- 
ceeding to  decree  in  the  cause  without 
making  the  other  distributees  of  the  estate 
of  Joseph  Sheppard,  deceased,  including 
the  appellant,  in  his  character  of  adminis- 
trator of  William  Sheppard  deceased,  (one 
of  those  distributees,)  as  also  the  executors 
of  Benjamin  Sheppard,  the  father  and  heir, 
as  is  suggested,  of  the  said  William  Shep- 
pard, parties  to  the  said  suit;  the  same 
being  necessary,  not  only  on  the  ground  of 
doing  complete  justice  between  all  parties, 
and  of  avoiding  a  multiplicity  of  suits,  but 
also,  for  the  purpose  of  enabling  the  appel- 
lant to  establish  his  just  discounts,  if  any, 
against  such  last-mentioned  parties  respec- 
tively: secondly.  In  decreeing  to  the  ap- 
pellees a  sum  of  money,  in  the  character  of 
assignee  of  Edmund  James's  share  of  the 
said  Joseph  Sheppard's  estate,  and  in  that 
of  distributee  of  William  Sheppard,  de- 
ceased, when  neither  of  the  said  claims 
are  demanded,  or  put  in  issue,  by  the 
41  bill:  *anil,  thirdly,  in  confining  the 
recovery,  in  the  said  decrees,  to 
the  goods  of  the  said  Joseph  Sheppard,  the 
intestate,  instead  of  making  it  the  proper 
debt  uf  the  appellant,  his  administrator; 
the  sum  so  decreed  being  established  as 
due  by  him  on  account  of  his  administra- 
tion of  the  estate  aforesaid." 

**The  Court  is  further  of  opinion,  that 
the  said  first  decree  is  also  erroneous;  first, 
in  decreeing  the  sum  therein  mentioned  to 
be  distributed  in  favour  of  persons  not  par- 
ties to  the  said  cause;  secondly,  in  not 
ascertaining,  particularly,  into  how  many 
parts,  or  portions,  the  said  sum  was  to  be 
distributed;  and,  thirdly,  in  not  allowing 
the  appellant  his  commissions  for  admin- 
istering the  estate  aforesaid,  at  the  same 
time  that  it  refused  payment  of  an  ac- 
count for  his  necessary  expenses  concern- 
ing the  same.  And  the  Court  is  further 
of  opinion,  that  the  said  last  decree  is  also 


erroneous;  first,  in  carrying  the  interest, 
due  upon  the  balances  of  the  respective 
years,  into  the  accounts  of  the  succeeding 
years,  thereby  converting  that  interest  into 
principal,  and  making  it  bear  interest,  in- 
stead of  letting  the  balances  due  at  the  end 
of  each  year,  as  aforesaid,  (exclusive  of 
such  interest,)  carry  interest  up  to  the  time 
of  payment;  and  also  in  applying  the 
payments  to  the  discharge  of  the  interest, 
and  not  of  the  principal,  contrary  to  the 
rule  settled  by  this  Court  in  the  case  of 
Gran  berry  against  Granberry ;  which  inter- 
est, the  Court  is  of  opinion,  ought  to  be 
paid  by  him,  because  it  appears  there  were 
considerable  balances  in  his  hands  at  the 
end  of  each  year,  which,  under  the  cir- 
cumstances of  this  case,  it  was  improper 
in  him  to  have  retained;  and,  secondly, 
in  omitting  to  compel  the  appellees  to 
give  bond,  to  refund,  in  cases  of  debts  af- 
terwards appearing  against  the  estate,  ac- 
cording   to  the   provisions  of  the  act    in 

such  case  made  and  provided."* 
42  ***It  was  therefore  decreed,  Ac.  that 
both  decrees  be  reversed  with  costs, 
and  that  the  cause  be  remanded,  for  the 
purpose  of  making  the  parties,  deemed  nec- 
essary as  aforesaid ;  of  amending  the  bill, 
so  as  to  embrace,  and  be  commensurate 
with,  the  whole  subject  now  decreed  as 
aforesaid;  and  to  be  finally  proceeded  in 
pursuant  to  the  principles  before  declared. 
**And,  for  the  purpose  of  preventing 
further  litigation,  in  a  cause  already  much 
protracted,  the  Court  is  induced  to  add, 
that  it  approves  the  principles  of  the  last 
decree ;  except  as  is  before  excepted ;  and, 
particularly,  of  the  rejection  of  all  the  ar- 
ticles contained  in  the  appellant's  account 
against  the  female  appellee,  while  an  in- 
fant and  unmarried,  (except  the  items  for 
wedding  clothes,  admitted  by  the  other 
appellee;)  the  same  being  neither  estab- 
lished by  testimony,  nor,  probably,  of  a 
character,  under  all  the  circumstances  of 
the  case,  to  form  a  just  charge  in  the 
present  instance.  The  Court  also  approves 
the  allowance  in  this  case  of  a  commission 
of  five  per  cent,  in  lieu  of  all  expenses;  as 
allowed  in  the  report  made  in  this  cause; 
the  same  being  properly  charged,  upon  the 
sum  received  in  each  year,  and  deducted, 
in  stating  the  balances  at  the  end 
thereof. '  *  ■ 

43       ^Branch's  Administratrix,  and  Others, 
V.  Booker's  Administrator.t 

Monday,  March  9th.  1812. 

I.  Chancery  Practice— Division  of  Testator's  Estate- 
Parties,  t— Where  the  division  of  a  testator's  estate 
In  pursuance  of  his  will  Is  not  to  be  made  at  one 
and  the  same  time,  but  at  the  several  periods  when 
any  one  or  more  of  his  children  shall  separate 
from  the  family;  It  is  not  necessary  that  all  tbe 
legatees  he  made  parties  to  each  suit  In  Chancery 
for  a  division :  but  only  those  entitled  to  partici- 
pate In  the  division  then  in  question. 

a.  Will— Construction— "Child's  5hare."— Quasre,  If  a 
testator  direct  that  each  of  his  children  upon 
separatins:  from  the  family,  shall  have  a  'child's 
share'  of  the  personal  property,  is  it  to  be  such 
part  as  he  or  she  would  have  been  entitled  to  in  case 


(a)  Granberry's  Executor  v.  Granberry,  1  Wash. 
249. 


*Note.  The  words  of  the  act  of  Assembly  apply 
only  to  an  administrator,  not  an  executor.— Note 
In  Oriflrinal  Edition. 

tPor  nM»noffraphic  note  on  Blflrsmy.  Me  end  of  case. 

tThe  principal  case  was  cited  with  approval  in 
Buck  V.  Pennybacker,  4  Lelffh  8. 
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of  the  father's  intestacy?  or  is  the  whole  to  be 
divided  amoasr  the  children  excludinsr  the  widow? 
or  amonff  the  children  and  the  widow,  in  such 
manner  as  to  firive  her  a  child's  part?$ 
3.  5«iae-Constractlon— "Separation  from  Pamlly"  — 
What  Constitutes.— In  such  case  the  marrlafire  of  a 
dauiThter.  (with  the  widow's  consent,  if  such 
consent  be  requisite  under  the  will.)  is.  ipso  facto, 
such  a  separation  from  the  family,  as  entitles  her 
husband  to  demand  her  share  of  the  estate;  and 
this,  although  she  continue,  until  her  death,  to 
reside  with  the  widow,  and  no  demand  of  an  allot- 
ment of  her  share  be  made,  during  her  life.  He 
is  also  entitled  to  the  profits  received  upon  such 
share,  from  the  day  of  the  marriag-e,  or  a  reason- 
able time  thereafter:  with  interest  thereupon: 
and  is.  in  like  manner,  chargeable  with  her  pro- 
portion of  the  expense  of  maintaining'  such 
slaves  as  produce  no  profit. 

William  Branch,  sen.,  of  the  county  of 
Chesterfield,  by  his  last  will  and  testament, 
having  devised  to  his  son  William,  a  tract 
of  land,  and  certain  slaves  and  stock,  then 
in  his,  the  said  William's,  possession,  **bar- 
ring  all  claims  in  future  against  the  tes- 
tator's estate,"  and  to  his  sons  Joseph, 
Henry,  Thomas,  and  Francis,  and  his 
daughters  Judith  and  Martha,  certain 
lands;  lastly,  *^to  his  beloved  wife  Judith, 
he  gave  the  land  on  which  he  resided,  her 
natural  life,  as,  also,  all  other  his  lands 
and  other  property,  so  long  as  the  family 
should  live  entire  with  her,  but  when  any 
one  of  his  children  should  wish  to  separate 
from  the  family,  and  should  obtain  her 
consent,  then  they  should  have  a  right  to 
demand  the  land  above  devised  them,  as 
also  a  child's  share  of  the  slaves  and  per- 
sonal property,  which  child's  lot  should  be 
ascertained  by  his  neighbours,  Thomas 
Watkins  and  George  Evans,  or  the  sur- 
vivor, should  either  of  them  die.  It  was 
his  wish,  that  there  be  no  appraisement  or 
inventory,  and  that  his  wife  Judith  have 
power  to  act,  as  to  the  personal  property, 
as  he  should  himself,    were    he    in    being, 

in  all  respects." 
44  *George  Evans   and   Thomas    Wat- 

kins  were  called  on,  by  Mrs.  Branch 
to  allot  to  three  of  his  children,  to  wit, 
Henry,  Joseph,  and  Judith,  who  had  mar- 
ried Thomas  Liggon,  their  proportions  of 
the  slaves  left  by  her  deceased  husband. 
This  they  proceeded  to  do,  on  the  3d  of 
January,  1799.  The  negroes  were  valued 
by  them  to  14101.  which,  when  divided  into 
six  equal  parts,  gave  to  each  2351. 

Martha,  the  other  daughter  of  the  testa- 
tor, having  intermarried  with  James 
Booker,  and  afterwards  departed  this  life, 
the  said  James  qualified  as  administrator 
of  his  deceased  wife,  and,  in  that  charac- 
ter, filed  his  bill,  in  the  Superior  Court  of 
Chancery  for  the  Richmond  District, 
against  Judith  Branch,  administratrix, 
with  the  will  annexed,  of  the  said  William 
Branch,  deceased,  and  Thomas  Branch  and 
Henry  Branch,  defendants;  charging 
that  he  had  married  the  said  Martha,  with 
the  consent  of  the  defendant,  Judith,  and 
thereby  became  entitled,  in  right  of  his 
wife,  to  the  said  **child's  part,"  as  the 
marriage    of   said    Martha    was,    itself,    a 


*Note.  The  last  of  these  modes  of  division  was 
adopted  in  this  case,  and  sanctioned  by  this  court, 
on  the  ground  of  acquiescence  and  consent  of  par- 
ties: no  exception  to  the  report  of  the  commission- 
ers having  been  taken  in  the  court  below;  and  a 
previous  division,  on  the  same  principle,  having 
been  made  without  objection  by  any  party  inter- 
ested—Note  in  Original  Edition. 


separation  of  her  from  the  family :  that, 
some  time  after  the  marriage,  he  proposed 
moving  his  residence  from  the  house  of 
the  said  Judith,  which  was  assented  to  by 
her,  and  she  appeared  quite  willing  that  he 
should  have  his  wife's  proportion  of  the 
personal  estate  of  William  Branch  allotted 
to  him;  but  before  this  took  place,  hia 
wife  was  taken  sick  and  died,  and  then 
Mrs.  Branch  refused  to  let  him  have  any 
part  of  said  estate,  of  which  she,  together 
with  Thomas  Branch  and  Henry  Branch, 
(who  were  the  only  defendants  to  the 
bill,)  held  possession. 

The  biU  further  stated,  that  Francis 
Branch,  son  of  the  testator,  died,  an  infant, 
under  the  age  of  18  years,  and  without  is- 
sue; that  the  division  and  allotment,  by 
Evans  and  Watkins,  was  made  after  the 
death  of  the  said  Francis,  when  the  testa- 
tor had  but  five  children,  who  were  alive, 
or  had  left  issue  ;"t  and  of  course 
45  the  mode  of  division  ^resorted  to  by 
those  gentlemen  was  perfectly  cor- 
rect, during  the  life  of  the  defendant 
Judith."!  The  plaintiff  prayed  the  conrt 
to  decree  him  such  proportion  of  the  per- 
sonal estate  of  the  testator  *  *as  he  waa 
entitled  to  by  virtue  of  the  premises." 

The  defendant,  Judith  Branch,  in  her 
answer,  denied  having  consented  to  her 
daughter's  marriage  with  the  plaintiff, 
previously  thereto;  "further  than  thia; 
that,  when  her  consent  was  asked,  before 
it  took  place,  she  positively  refused  it, 
and  endeavoured  to  persuade  both  the  par- 
ties to  think  no  more  of  it,  and  to  break 
it  off;  but,  they  having  persisted  in  it,  she 
told  them,  that  if  such  was  their  determi- 
nation, they  ought  not  to  run  away,  but 
be  married  at  her  house. ' '  She  also  alleged, 
"that  the  said  Martha  never  separated 
herself  from  the  family  of  the  defendant ; 
they  having  continued  to  live  in  the  house 
of  this  defendant,  from  the  time  of  the 
said  marriage,  for  eight  or  nine  months, 
until  her  death ;  that  they  never  proposed 
to  separate  from  her  family,  nor  ever  de- 
manded any  share  of  the  said  testator's 
estate  upon  the  idea  of    such    separation.*' 

The  defendant,  Henry  Branch,  by  his 
answer,  denied  his  having-  possession  of 
any  of  the  estate,  "for  which  the  plainti£F 
is  now  suing."  Thomas  Branch  declared 
that  he  continued  to  live  with  his  motber, 
and   had  never  received  his   share. 

Many  depositions  were  taken ;  the  result 
of  which  was,  that  Mrs.  Branch  appeared, 
for  some  time,  to  have  objections  to  the 
marriage,  but,  at  length  consented,  and 
gave  the  parties  a  wedding. 

It  was  also  proved,  by  a  witness,  that, 
in  the  fall  of  1802,  after  the  marriage  had 
taken  place,  the  deponent  was  at  the  house 
of  Mrs.  Branch,  and  heard  her  express  a 
wish  that  the  plaintiff  would  let  his  ne- 
groes, that  he  got  by  his  wife,    remain    on 


tNote.  There  appear  to  have  been  six  llvinff,  after 
the  death  of  Francis,  if  William  were  included  in  the 
number:  but  it  seems,  that  he  was  not  counted, 
having  received  his  full  share  in  the  lifetime  of  tbe 
testator.— Note  in  Original  Edition. 

tNote.  The  dividing  of  the  slaves.  Ac  Into  six 
parts,  when  there  were  only  five  children,  seems  to 
have  been  for  the  purpose  of  leaving  one  sixth  part, 
to  the  widow:  under  the  supposition  that  she  was 
entitled  to  a  child's  part  for  life.— Note  in  Original 
Edition. 
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the  plantation  she  lived    on    another 

*year;  that  the  estate  was   somewhat 

embarrassed,    from     which     another 

crop  would  probably   relieve    them."     But 

no  demand,  by  the  plain tifip,    or   his    wife, 

to  have  her  share  allotted,  was  proved. 

The  cause  was  heard  June  19th,  1809; 
whereupon  the  chancellor  decreed,  that 
^*  Thomas  Watkins  and  George  Evans  do, 
forthwith*  proceed  to  allot  to  the  plaintiff, 
in  right  of  his  late  wife,  one  sixth  part  of 
the  slaves  and  other  personal  estate  of  the 
testator,  with  the  profits  thereof,  since 
the  plaintiff's  marriage;  and  make  re- 
port, &c.  for  a  final  decree." 

In  obedience  to  this  decree,  the  commis- 
sioners reported  that  the  ^twelve  slaves, 
formerly  left,  (when  they  made  the  first 
allotment,)  in  the  possession  of  the  admin- 
istratrix, had  increased  to  twenty-five, 
which  they  now  valued  at  9001. ; — of  which 
thej  allotted  to  the  plaintiff  one  third;* 
that  (three  sixth  of  the  cattle  having  be- 
fore been  allotted  to  Henry,  Joseph  and 
Judith,  children  of  the  testator,)  they  now 
gave  the  plaintiff  one  third  of  the  cattle 
remaining  on  hand;  that  the  hogs,  together 
with  the  furniture  and  plantation  utensils, 
not  having  been  divided  before,  they 
allotted  to  the  plaintiff  one  sixth  part 
thereof ;— that  of  the  horses,  the  plain- 
tiff admitted  he  had  already  received  his 
full  proportion ; — and  there  remained  none 
of  the  sheep  to  allot  to  him.  As  to  the 
profits  of  the  slaves,  and  other  personal 
estate  of  the  testator,  since  the  marriage 
of  the  plaintiff,  they  reported  that,  from 
the  first  of  January,  1803,  which  was  the 
commencement  of  the  year  succeeding  the 
marriage,  (the  same  having  taken  place  in 
August,  1802,)  up  to  the  first  of  January, 
1810,  the  said  profits  amounted,  with  inter- 
est thereon,  to  2921.  15s.  They  credited 
the  plaintiff,  in  account  with  the  defend- 
ant, Judith,  by  one  third  of  that  sum, 
47  being  971.  lis.  *8d. ;  and  by  his  share 
of  the  furniture  and  plantation  uten- 
sils, (left  in  her  hands  by  consent  of  par- 
ties,) amounting  to  81.  16s.  8d.  They 
stated  the  expense  attending  the  raising 
of  negro  children,  including  every  charge 
for  food,  clothing,  fees  to  physicians  and 
midwives,  with  the  interest  thereon,  3101. 
Is.  Id.  They  debited  the  plaintiff  with 
one  third  of  that  sum,  viz.  1031.  7s.  4d. 
To  which  they  added,  **  ex- 
cess in  his  allotment  of 
slaves,"  51.    Os.      Od. 

And  amount  of  sundry  sums  of 
money  paid  by  the  defend- 
ant* for  the  benefit  of  the 
plaintiff,  with  the  interest 
thereon,  (which  was  ad- 
mitted by  the  plaintiff,  and 
requested  by  the  parties  to 
be  made  a  part  of  the  re- 
port) 921.  lis.  2%^. 


2001.  18s.  6^d. 


*Note.— This  was  complying  with  the  spirit  of  the 
decree,  as  nearly  as  practicable;  by  firivlnsr  the 
plaintiff  one  third  of  the  slaves  remaining'  after 
the  first  allotment,  instead  of  one  sixth  of  the 
whole,  there  beinff  only  three  persons  (inclndlnfir 
the  widow)  amonff  whom  the  division,  in  this  in- 
stance, was  made.— Note  in  Orisinal  Edition. 


So  that,  after  deducting  the 
aggregate  of  the  credits 
above  mentioned,    viz.  1061.  8s.  4d. 

A  cash  balance  appeared  due 
from  the  plaintiff  to  the  de- 
fendant amounting  to  941.  10s.  2}^d. 
Chancellor  Taylor  approved  and  con- 
firmed this  report,  "to  which  there  was  no 
exception,"  and  decreed,  that  upon  pay- 
ment of  the  sum  * 'appearing,  thereon,  to 
be  due,  by  the  plaintiff  to  the  defendant 
Judith,  or,  if  she  will  not  receive  it,  then, 
upon  the  payment  thereof,  into  the  Bank 
of  Virginia,  to  the  credit  of  the  clerk  of 
this  court,  for  her  use,  that  she  forthwith 
deliver  to  the  plaintiff  that  portion  of  the 
estate  of  her  testator  allotted  to  him  by  the 
said  report."  And  he  further  decreed, 
* 'that  she  pay  the  costs  of  suit  out  of  the 
estate  of  her  testator,  if,  Ac— if.  not,  out 
of  her  own  estate." 

From  this  decree  the  defendants  ap- 
pealed. 

Wickham,  for  the  appellants,  in  the  first 
place,  contended,  that,  under  the  will,  the 
plaintiff,  James  Booker,  was  not  entitled 
to  any  part  of  the  estate ;  at  least  during 
the  life  of  the  widow ;  since  his  wife  never 
separated  from  the  family.  There  is  no 
other  devise  of  the  slaves,  but  in  the 
48  ^clause  in  which  the  widow  is  au- 
thorized to  hold  possession  of  all  the 
property,  until  the  event  of  the  removal 
of  a  child  with  her  consent.  As  that  event, 
with  respect  to  Martha,  the  plaintiff's  wife, 
never  happened,  it  may  be  said  that  her 
share  of  the  slaves  sunk  into  the  residuum. 
But,  if  that  be  the  case,  it  cannot  be 
claimed  during  the  life  of  the  widow. 

2.  If  the  plaintiff  be  entitled  to  his  wife's 
share  immediately,  he  can  claim  (under 
the  words  *'a  child's  part")  only  one  sixth 
part  of  two  thirds  of  the  whole. 

Any  other  construction  would,  when  the 
last  child  goes  away,  deprive  the  widow 
of  the  whole  ;t  which  could  not  be  the  tes- 
tator's intention.  He  certainly  meant,  by 
a  child's  part,  such  part  as  each  child 
would  be  entitled  to  in  case  of  intestacy; 
which  always  leaves  the  widow's  third  un- 
disturbed. 

3.  All  the  children  should  have  been 
made  parties  to  the  suit.  This  may  be 
supposed  unnecessary,  because  some  of 
them  have  received  their  shares :  but  that 
may  be  a  point  in  controversy,  and  is  not 
to  be  taken  for  granted.  In  Richardson's 
Executor  and  Hunt, (a)  it  appeared  that 
some  of  the  children  had  received  their 
shares:  yet  it  was  determined,  that +hey 
ought  to  have  been  parties,  for  the  purpose 
of  ascertaining  whether  they  agreed  to 
that  division ;  and  that  they  might  be 
bound  by  the  decree. 

4.  Prohts,  in  this  case,  ought  not  to  be 
allowed;  nor, 

5.  Interest  on  profits. 

Williams,  contra.  It  seems  to  me  that 
each  daughter  was  entitled,  on  her  mar- 
riage, to  her  share.  The  object  the  testa- 
tor had  in  view  was,  that  all   his   children 


tNote.  This  seems  a  mistake.  There  befnr  only 
five  children,  amonr  whom  the  division  was  made, 
by  srivlnfir  them  each  a  sixth  part,  the  widow  would 
retain  a  sixth  part— Note  in  Orisrinal  Edition. 

(a)  2  Manford,  148. 
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should  live  tofirether ;  that  his  widow  should 
be  the   head   of   the   family,    and    mauagre 
every  thing  for  their  joint  benefit.     When- 
ever, therefore,  the  widow  became  no 

49  longer  bound    *for  a  daughter's   sup- 
port  the   contingency     contemplated 

by  the  testator  arrived. 

2.  The  intention  of  the  testator  was  to 
give  his  children  his  slaves  and  other  per- 
sonal estate,  equally  among  them,  but  to 
postpone  the  separate  enjoyment  until  cer- 
tain events.  Though  the  wife  is  entitled 
to  a  third  part,  in  case  of  intestacy,  yet 
the  husband,  by  a  will,  may  deprive  her 
of  it ;  in  which  case,  her  only  remedy  is 
to  declare  her  intention  not  to  abide  by 
the  wiU. 

3.  As  to  parties.  The  division  here  was 
not  to  take  place  at  once,  but  at  different 
times ;  and  the  testator  appointed  the  two 
men  who  were  to  allot  to  each  child  his  or 
her  share.  The  testimony  proves  that  the 
shares  of  three  of  them  have  been  al- 
lotted; that  they  have  long  acquiesced, 
and  have  no  interest  in  the  subject  now  in 
controversy.  There  is  no  reason,  then, 
for  making  them  parties :  if  they  were, 
they  would  recover  costs. 

4.  Instead  of  any  profits  arising  to  the 
plaintiff  from  the  de<n'ee,  he  is  made  to 
pay  the  widow  for  raising  young  negroes 
If  the  profits  be  not  allowed,  neither  ought 
the  charge  for  raising  negroes  to  be  made, 
which  amounts  to  more  than  the  profits ;  at 
least,  one  ought  to  stand  against  the  other. 

5.  The  same  observation  applies  to  the 
interest  on  the  profits.  If  both,  added  to< 
gether,  do  not  exceed  the  sum  charged  for 
maintaining  young  negroes,  the  court 
ought  not  to  disturb  the  decree  on  that 
account.  But  according  to  the  decision  in 
Quarles'  Executor  v.  Quarles  and  others,  (a) 
Mrs.  Booker,  from  the  time  of  her  mar- 
riage, when  her  right  to  maintenance,  out 
of  the  estate,  generally,  ceased,  was  en- 
titled to  the  profit,  received  by  the  admin- 
istratrix, on  the  share  which  should  have 
been  allotted  to  her,  and  also  to  interest  on 
the  profits  from  the  time  of  the  receipt 
thereof  by  the  administratrix. 

Wickham,  in  reply.     I  admit    the   will  is 

to   be   followed;  but     I    contend    that    the 

plaintiff  and  his  wife  were  not  entitled    to 

profits  from  the  time  of  the  marriage, 

50  nor  from  *the  first  of  January   there- 
after, but  from  a  demand    made ;  and 

no  demand  is  proved. 

2.  A  ^'child's  part"  has  a  legal  technical 
meaning;  signifying  such  proportion  as 
each  child  is  entitled  to  in  case  of  intes- 
tacy.—Otherwise,  it  would  be  altogether 
uncertain. 

3.  The  circumstance,  that  the  children 
were  to  take  at  different  times,  does  not 
prevent  its  being  necessary  to  make  them 
all  parties.  There  seems  to  be  ^ome  plaus- 
ibility in  Mr.  Williams's  argument;  but  it 
has  been  repeatedly  overruled.  Richard- 
son's Executor  v.  Hunt,  is  exactly  like 
this  case,  or  rather  stronger.  The  failing 
to  make  the  objection  in  the  answer  makes 
no  difference,  (b)  The  commissioners 
swearing,    that    the  first  allotment   was   a 


(a)  S  Munford.  381. 

(b)  Sheppard'8  executor  v.  Starke  and  wife,  ante. 


fair  one,  does  not  bind  the  parties  who  are 
not  before  the  Court.  They  might  file  a  bill 
to  set  it  aside,  and  if  it  should  appear  not  to 
have  been  fair,  they  would  be  compensated 
out  of  the  part  now  in  controversy. 

4  and  5.  It  is  a  most  unreasonable  doc- 
trine that  charges  for  maintenance  'of  ne- 
groes, where  no  profit  could  be  received 
from  them  ought  not  to  be  allowed.  The 
circumstance  then,  that  the  expense  of 
maintaining  the  young  negroes  exceeds  the 
profits  of  all  the  slaves  collectively,  with 
interest,  does  not  weaken  my  objections  to 
the  allowance  of  such  profits   and  interest. 

Friday,  March  20th,  the  Judges  pro- 
nounced their  opinions. 

JUDGE  BROOKE.  The  general  rule, 
that  all  persons  interested  in  the  division 
of  the  same  subject  ought  to  be  parties  in 
a  suit  brought  by  one  or  more  of  them,  does 
not  apply  to  the  present  case :  the  division 
here  could  not  be  made  at  one  and  the 
same  time,  in  pursuance  of  the  will  of  the 
testator,  but  at  the  several  periods  when 
any  one  or  more  of  his  children  should  sep- 
arate from  the  family  with  the  consent  of 
the  mother;  nor  will  I,  after  a  division 
has  been  made,  as  to  one  or  more  of  the 
children,  without  complaint  on  their 
51  part,  presume  that  they  *are  dissatis- 
fied, or  have  received  an  uneqtaal 
share.  A  contrary  rule,  in  the  present 
case,  would  tend  to  harass  the  persons 
interested  by  a  multiplicity  of  suits;  in- 
asmuch as,  under  its  operation,  they  would 
all  be  made  parties  whenever  any  one  of 
the  children  separated  from  the  family, 
and  claimed  its  share  under  the  will.  For 
these  reasons,  and  because  all  parties  ap- 
pear to  have  acquiesced  in,  and  consented 
to,  a  division  of  the  estate  into  six  equal 
parts,  according  to  the  number  of  children, 
(without  deciding  on  the  effect  of  the 
words,  ''child's  part,"  in  the  will,  which, 
probably,  would  have  produced  a  different 
rule  of  division  from  the  one  adopted  by 
the  parties, )  I  am  of  opinion  the  decree  of 
the  chancellor  is  correct,  and  ought  to  be 
affirmed. 

JUDGES  CO  ALTER  and  ROANE  were 
of  the  same  opinion. 

Decree  unanimously  affirmed. 


BiOAnv. 


I.  statutory  Provisions, 
n.  Elements  of  the  Offence. 
1.  Prior  Valid  Marriage. 
3.  Subsequent  Marrlafire. 
m.  Evidence. 

1.  To  Prove  Prior  Marriatre. 

a.  Admissions  of  Accused. 

b.  Cohabitation. 

c.  Testimony  of  Witness  Present  at  Marriage. 

d.  Certificate  of  Celebrant 

e.  Decree  In  Divorce  Proceeding's. 

f.  Evidence  of  License  without  Production  of 

License  Itself. 

2.  Evidence  to  Show  Invalidity  of   Prior  Mar* 

riatre. 
8.  Sufficiency  of  Evidence. 

I.  STATUTORY  PROVISIONS. 

The  Virginia  and  West  Virginia  statutes  regard- 
ing the  crime  of  bigamy  are  identical,  and  provide 
as  follows:    "If  any  person,  being  married,  shall. 
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darinff  the  life  of  the  former  hasband  or  wife, 
marry  another  person  in  this  state,  or  if  the  mar- 
riage with  sach  other  person  take  place  out  of  the 
state,  shall  thereafter  cohabit  with  sach  other  per- 
son in  this  state,  he  shall  be  confined  in  the  peniten- 
tiary not  less  that  three  nor  more  than  eiffht 
years,"  Va.  Code,  S  8781:  W.  Va.  Code,  ch.  149,  S  1. 
By  a  subsequent  section  it  Is  provided  that:  "The 
preceding  section  shall  not  extend  to  a  person 
whose  former  husband  or  wife  shall  have  been  con- 
tinually absent  from  sach  person  for  seven  years 
next  before  marriage  of  sach  person  to  another, 
and  shall  not  have  been  known  by  such  person  to 
be  livinff  within  that  time:  nor  to  a  person  who 
shall,  at  the  time  of  the  subsequent  marriage,  have 
been  divorced  from  the  bond  of  the  former  mar- 
riage, or  whose  former  marria«re  shall  at  that  time 
have  been  declared  void  by  the  sentence  of  a  court 
of  competent  jurisdiction.'*  Va.  Code,  S  8782:  W. 
Va.  Code,  ch.  149,  S  % 

II.  BLBMBNTS  OP  OPPBNCB. 

1.  PRIOR  VALID  MARRIAGE. -In  order  for  a 
second  marriage  to  constitute  the  crime  of  bigamy 
It  is.  of  course,  essential  that  the  first  marriage 
should  have  been  a  valid  marriage,  and  that  the 
marital  relation  should  have  been  subsisting  be- 
tween the  parties  thereto  at  the  time  the  defendant 
entered  into  the  second  marriare.  Oneale  v.  Com.. 
17  Gratt.  582.  If  the  defendant  was  already  lawfully 
married  at  the  time  the  first  marriage  alleged  in 
the  indictment  took  place,  such  marriage  is  a  nul- 
lity, and  the  second  marriage  laid  in  the  indict- 
ment cannot  constitute  the  offence  of  bigamy. 
Sute  V.  Goodrich.  14  W.  Va.  884. 

8.  SUBSEQUENT  MARItlAGE.— The  subsequent 
marriage  of  the  accused  is  of  course  another  essen- 
tial element  of  the  crime.  State  v.  Goodrich,  14 
W.  Va.  884.  See  also,  the  statutes,  ante,  this  note, 
"Statutory  Provisions." 

111.  BVIDBNCB. 

1.  TO  PROVE  PRIOR  MARRIAGE. 

a.  Admissions  or  Accused.— On  a  trial  for  bigamy, 
the  admission  of  the  prisoner  and  his  acts  are  com- 
petent evidence  to  prove  the  prior  marriage,  with- 
out producing  the  record,  or  a  witness  who  was 
present  at  the  marriage.  Oneale  v.  Com.,  17  Gratt. 
fi82:  sute  V.  Goodrich,  14  W.  Va.  834;  Bird  v.  Com.. 
21  Gratt  800;  Warner  v.  Com.,  8  Va.  Cas.  95. 

b.  Cohabitation.— It  has  been  held  that  in  a  pros- 
ecution for  biffamy,  defendant's  cohabitation  with 
the  woman  as  his  wife  is  proper  evidence  of  the  first 
marriaffe.  Warner  v.  Com.,  2  Va.  Cas.  96:  Bird  v. 
State.  21  Gratt.  800. 

c.  Tbstimonv  of  Witnisss  Prssbnt  at  Marriage. 
— Althoufirh  the  testimony  of  a  witness  present  at 
the  marriaffe  may  not  be  as  conclusive  or  satisfac- 
tory as  the  confession  of  the  party,  there  is  no  solid 
rea&on  for  rejectiuff  it  as  incompetent.  There  is  no 
technical  rule  forbidding  the  reception  of  such  evi- 
dence. When  a  witness  testifies  to  a  marriage  in  a 
foreign  state,  solemnized  in  the  manner  usual  and 
customary  in  such  state,  by  a  person  duly  author- 
ized to  celebrate  the  rites  of  marriasre,  and  the 
parties  afterwards  lived  together  as  man  and  wife, 
this  is  as  satisfactory  evidence  of  a  valid  marriasre 
as  could  be  expected  or  desired,  and  in  such  case  it 
is  not  necessary  to  prove  the  laws  of  such  state,  or 
to  offer  further  evidence  of  a  compliance  with  its 
provisions.  Bird  y.  Com.,  21  Gratt.  800.  In  another 
case,  it  appeared  that  the  first  marriage  took  place 
in  Pennsylvania,  where  a  marriasre  could  be  solem- 
nized by  the  parties  takinsr  each  other  for  husband 
and  wife  before  twelve  witnesses,  one  of  whom  was 
a  Justice  of  the  "peace,  a  certificate  of  the  marriage 


under  the  hands  of  the  parties  and  the  twelve  wit- 
nesses being  brought  to  the  register  of  the  county, 
and  recorded.  It  was  held,  that  the  parol  testi- 
mony of  one  of  the  witnesses  who  was  present  at  the 
marriage  was  sufllcient  to  establish  that  one  of  the 
number  was  a  Justice  of  the  peace,  and  the  fact  of 
marriage.    Warner  v.  Com..  2  Va.  Cas.  95. 

d.  Cbbtificats  or  CsiiBBRANT.— The  certificate  of 
the  party  who  performed  the  ceremony  at  the  first 
marriage  is  admissible,  in  connection  with  other 
evidence,  to  show  the  prior  marriage,  even  though 
it  is  not  stated  in  the  certificate  that  the  celebrant 
was  a  person  authorized  by  law  to  perform  the 
ceremony.    Moore  v.  Com..  9  Leigh  689. 

e.  Decree  in  Divorce  Proceedings.— Where  a 
decree  of  divorce  is  introduced  merely  for  the 
purpose  of  showing  that  up  to  the  time  of  the 
decree  the  parties  to  the  case  were  husband  and 
wife,  it  is  unnecessary  to  introduce  other  parts  of 
the  record  in  such  divorce  proceeding.  State  v. 
Goodrich,  14  W.  Va.  884. 

f.  Evidence  or  License  without  Production 
or  License  Itself.- On  a  trial  for  bigamy,  evi- 
dence may  be  given  of  the  prisoner*s  marriage 
under  a  license  purporting  to  have  been  issued  by 
the  clerk  of  the  proper  court,  and  of  the  fact  that 
such  a  license  was  issued  to  the  prisoner,  without 
producing  the  license  itself,  though  it  be  within 
the  power  of  the  commonwealth.  Moore  v.  Com.,  9 
Leigh  689. 

2.  EVIDENCE  TO  SHOW  INVALIDITY  OF 
PRIOR  MARRIAGE.-On  a  trial  for  bigamy,  where 
the  defendant  claims  that  the  previous  marriage 
on  which  the  charge  is  based  was  invalid  because 
at  the  time  of  such  previous  marriage  he  had  a 
wife  living,  evidence  is  admissible  to  show  that  he 
had  a  wife  living  a  year  before  such  previous  mar- 
riage, as  from  such  evidence  there  would  arise  a 
presumption  that  she  was  living  at  the  time  of  the 
previous  marriage  charged.  State  v.  Goodrich,  14 
W.  Va.  884. 

8.  SUFFICIENCY  OF  EVIDENCE.— A  verdict 
against  the  defendant  will  not  be  set  aside  on  the 
ground  that  It  is  not  warranted  by  the  evidence, 
where  the  prior  marriage  is  proved  b>  the  cele- 
brant and  the  second  marriage  by  the  admission  of 
the  accused.  State  v.  Goodrich,  14  W.  Va.  884:  Bird 
V.  State,  81  Gratt.  800. 


Chaney  v.  Saunders. 

Wednesday,  Oct.  2d,  1811. 

I .  Appellate  Practice  -  Reversal  of  Judgment— Bvidence 
Contradictory.*— Where  the  evidence  spread  on  the 
record  is  contradictory,  and  the  point  in  dispute 
depends  on  the  credibility  of  witnesses,  the  Ap- 
pellate Court  (not  having  the  witnesses  personally 
before  it)  ought  not  to  reverse  the  judgment  of 
that  court  which  had  lights,  (from  the  manner  of 
giving  in  the  testimony,  and  other  extraneous 
circumstances.)  which  the  Superior  Court,  in  its 
appellate  character,  does  not  possess. 

a.  Depositions- Notice  of  Taking— Sufficiency. t— If 
two  actions  be  pending  between  the  same  parties, 
and  In  the  same  court,  quaere,  whether  a  deposi- 
tion, taken  by  virtue  of  a  notice  In  which  the  par- 
ticular action  Is  not  distinctly  specified,  can  be 
read  as  evidence  in  either  action? 

3.  Same— Same— Time. t— If  the  time  appointed  for 
taking  a  deposition  ''be  between  the  hours  of 
twelve  an c  one:"  quaere,  whether  it  can  be  read 


'Appellate  Practice— Reversal  ofJudgment— Evidence 
Contradictory.— See  the  principal  cases  cited  in 
Brugh  V.  Shanks.  5  Leigh  649:  Vass  v.  Com..  S  Leigh 
794:  Green  v.  Asbby.  6  Leigh  147:  Miller  v.  Insurance 
Co..  12  W.  Va.  127.  See  further,  monographic  note 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc..  Turnpike  Co.,  1  Rob.  268. 

tDepositions.— See  monographic  note  on  ''Deposi- 
tions'* appended  to  Field  v.  Brown.  24  Gratt  74. 
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npon  a  certificate  statinff,  merely,  that  it  is  taken 
"after  12  o'clock?"  See  Blincoe  v.  Berkeley,  1  Call. 
406,  and  Marshallv.  Friable.  1  Munf.  247. 

At  the  trial  of  an  action  of  trespass,  in 
the  County  Court  of  Wythe,  on  behalf  of 
Stephen  Saunders  agrainst  Hezekiah 
Chaney,  the  plaintiff,  to  support  the  issue 
on  his  part,  attempted  to  introduce  the  depo- 
sition of  a  certain  John  Rose,  to  which  the 
counsel  for  the  defendant  objected,  Ist. 

52  '*  Because   there   appeared   two  *suits 
on  the  docket,  ready  for  trial,  broug-ht 

by  the  plaintiff  against  the  defendant;  and 
it  did  not  appear  that  the  defendant  (who 
resided  at  the  distance  of  fifty  miles  from 
the  place  of  taking  the  deposition)  had 
notice  in  which  action  the  evidence  was  to 
be  read;  and,  2dly,  Because  the  notice 
stated  that  the  deposition  was  to  be  taken 
at  Abingdon  in  the  court  house,  in  Mr. 
Russell's  room,  between  the  hours  of 
twelve  and  one  in  the  afternoon,  and  the 
deposition  stated  it  to  have  been  taken  in 
the  court  house  of  Washington  County  after 
the  hour  of  twelve  o'clock."  The  court 
overruled  these  objections;  whereupon  the 
defendant  excepted,  and  a  bill  of  excep- 
tions was  signed  and  sealed. 

A  further  objection  to  the  reading  of  the 
deposition  was  then  taken,  on  the  ground 
that  Nicholas  Smith,  the  maternal  grand- 
father of  the  said  John  Rose  was  a  negro. 
A  number  of  witnesses  were  introduced  to 
support  and  repel  this  objection,  and  the 
whole  of  their  testimony  spread  on  the 
record ;  on  considering  which,  the  court  re- 
fused to  permit  the  reading  of  the  deposi- 
tion. The  plaintiff  then  excepted,  and  his 
bill  of  exceptions  was  signed  and  sealed. 
A  verdict  was  found,  and  judgment  entered 
for  the  defendant,  which,  upon  an  appeal 
to  the  District  Court,  was  reversed,  and  the 
cause,  by  assent  of  parties,  retained  there 
for  a  new  trial.  In  the  District  Court,  (the 
original  papers  in  the  cause  having  been 
brought  up  by  a  writ  of  subpoena  duces 
tecum,)  the  same  deposition  was  again 
offered  as  evidence  to  the  jury.  The  de- 
fendant again  objected,  and  a  great  variety 
of  viva  voce  and  written  testimony  was 
introduced  to  impugn,  or  support,  the  com- 
petency of  John  Rose  to  be  a  witness 
against  a  white  man.  The  District  Court 
was  of  opinion  that  he  was  a  competent 
witness,  and  directed  the  deposition  to  be 
read  to  the  jury,  who,  thereupon,  found  a 
verdict  for  the  plaintiff  for  450  dollars  dam- 
ages, and  judgment  was  entered  accord- 
ingly. The  defendant  appealed  to  this 
court. 

Wickham,  for  the  appellant. 

53  *Hay,  for  the  appellee. 
Wednesday,    November    9th,    1811. 

The  president  pronounced  the  following 
opinion    of  the  court. 

**This  court,  not  deciding  whether  the 
opinion  of  the  County  Court,  mentioned  in 
the  first  bill  of  exceptions,  overruling  an 
exception  to  the  deposition  of  John  Rose, 
on  the  ground  therein  stated,  was  correct 
or  not,  (the  effect  thereof  being  done  away 
by  the  decision  stated  in  the  second,  by 
which  the  deposition  aforesaid  was  with- 
held from  the  jury,)  and  not  deciding,  ab- 
solutely, upon  the  weight  of  the  evidence 
stated  in  the  said  second  bill  of  exceptions. 


which  (to  say  the  least)  is  extremely  con- 
tradictory, and  emphatically  involved  the 
credibility  of  the  witnesses,  is  of  opinion 
to  aflSrm  the  decision  of  the  County  Court 
therein  contained ;  that  court,  in  examin- 
ing the  witnesses  aforesaid,  having  had 
lights,  arising  from  the  manner  of  giving- 
the  testimony,  and  other  extraneous  cir- 
cumstances, which  neither  this  court,  nor 
the  District  Court,  in  Us  appellate  charac- 
ter, possessed  in  an  equal  degree. 

'  'On  these  grounds,  the  judgment  of  the 
District  Court  is  reversed,  and  that  of  the 
County  Court  aflSrmed." 


54       *Bullitt'8  Executors  v.  Songster's  Ad- 
ministrators. 

Wednesday.  Nov.  27tli,  1811. 

I.  Sale  of  Land— Bood  for  Purchase  Money —PreniatHre' 
5ult  on— Equitable  Relief.— If.  by  an  afirreement 
under  seal,  between  the  vendor  and  purchaser  of 
a  tract  of  land,  it  be  covenaDted.  that  if  any  part 
thereof  shonld  be  recovered  by  law  from  the  pur- 
chaser, the  vendor  will  abate,  or  refund,  in  pro- 
portion; and  that  he  will  not  brinff  suit,  upon  the 
bond  for  the  purchase  money,  antil  the  quantity  of 
land  which  the  purchaser  is  to  get  be  ascertained, 
provided  the  purchaser  prosecntes  a  suit  for  that 
purpose  in  reasonable  time:  a  court  of  equity  will 
give  relief,  by  injunction,  against  a  premature  salt 
on  the  bond:  and  if  it  appear  that  the  purchaser 
prosecuted  his  suit  in  reasonable  time,  and  could 
not  recover  the  land,  the  court  will  decree  thatttae 
injunction  be  perpetual;  that  whatever  money  has- 
been  paid  be  refunded;  that  the  bond  be  surren- 
dered and  cancelled,  and  the  contract  rescinded. 

a.  Same— Same— Same— Same.— In  such  case,  if  tlie 
purchaser  assigned  to  the  vendor  a  bond  of  a. 
third  person,  in  part  payment  the  court  will 
decree  that  such  bond  be  returned,  or  (if  he  fail 
to  return  it)  the  vendor  pay  the  purchaser  the 
amount  thereof,  with  interest:  no  equity.  In 
favour  of  the  vendor,  appearing  to  exempt  him 
from  such  responsibility. 

3.  Same-Same-5ame— 5ame.— The  executor  or  ad- 
ministrator, and  not  the  heir,  of  the  purchaser.  Is 
entitled  to  relief,  in  case  the  suit  on  the  bond  be 
against  the  execator  or  administrator. 

An  agreement  under  seal,  dated  April 
13th,  1791,  between  Cufchbert  Bullitt  anil 
Thomas  Songster,  stated,  '^that  the  said 
Bullitt  having  sold  the  said  Songster  one 
thousand  acres  of  land  in  Nelson  County, 
(Kentucky,)  upon  the  waters  of  Ash*s  and 
Simpson's  creek,  for  the  sum  of  3001.,  of 
which  sum  the  said  Songster  had  paid  the 
said  Bullitt  331.,  and  assigned  Sampson 
Turley's  bond  for  1171.  some  shillings,  and 
given  him,  the  said  Bullitt,  his  own  bond,, 
with  John  Kincheloe  security,  for  1501.,  to* 
wards  the  payment  for  the  same ;  now  the 
said  Bullitt  agreed,  that  if  any  part  of  the 
said  lands  should  be  recovered  by  law  from 
the  said  Songster,  he,  the  said  Bullitt, 
would  abate  or  refund,  in  proportion,  foir 
the  land  so  recovered ;  and  that  he  would 
not  bring  suit  upon  the  said  bond  given  by 
the  said  Songster  and  Kincheloe,  until  the 
quantity  of  land  be  ascertained  that  he 
was  to  get;  provided  he  prosecutes  a  suit 
for  that  purpose  in  a  reasonable  time ;  and 
the  said  Songster  agreed  to  be  at  all  the 
legal  expenses  for  the  said  suit,  let  it  ter- 
minate as  it  might." 

In  the  year  1793,-  Songster  brought  a  suit 
in  chancery,  in  Kentucky,  against  William 
Black  and  others,  charging  that  Bullitt  had 
made  two  entries,  andobtained  an  inclu- 
sive patent  for  the  said  one  thousand  acrea. 
of   land,    and    conveyed   the  same  to  him. 
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the  plaintiff,  and  that  the  defendants, 

55  *Slc,  had  improperly  obtained  patents 
founded  on    surveys,    comprehending 

parts  thereof;  which  surveys,  as  he  alleged, 
were  not  justified  by  their  locations;  and 
that  they  threatened,  at  a  future  day,  when 
he  should  be  deprived  of  the  testimony  of 
his  witnesses,  to  institute  suits  against 
him ;  praying  therefore  that  they  be  decreed 
to  convey  and  release  to  him  so  much  of 
the  said  land  as  they  held  under  the  said 
patents;  but  not  charging  that  they  had 
interrupted  his  possession;  or  that  their 
patents  comprehended  the  whole  of  the 
said  thousand  acres. 

In  1801,  the  District  Court,  in  Kentucky, 
pronounced  an  opinion,  ''after  examining 
the  bill,  answers,  connected  plat,  and  other 
exhibits,  that  the  complainants'  claim  could 
not  be  supported,  against  older  grants,  by 
any  rational  rule  of  construction;"  and 
therefore  dismissed  the  bill  with  costs. 
Songster's  widow  and  heirs  (in  whose  behalf 
the  suit  had  been  revived  upon  his  death) 
having  appealed,  the  Court  of  Appeals  of 
Kentucky,  in  April,  1803,  concurred  in 
opinion  with  the  District  Court,  '*that  the 
entry,  under  which  the  complainants  claim, 
and  the  entry,  on  which  it  depends,  are  too 
vague  to  be  established  against  the  title 
claimed  under  older  grants,"  and  affirmed 
the  decree. 

In  April,  1804,  the  administrators  of 
Songster  filed  a  bill  in  the  Superior 
Court  of  Chancery  for  the  Richmond  Dis- 
trict, setting  forth  the  agreement  and  pro- 
ceedings aforesaid;*  and  alleging  that, 
before  the  quantity  of  the  said  land  was 
ascertained,  according  to  the  terms  of  the 
said  agreement,  Bullitt's  executors  had 
commenced  a  suit  at  law  against  the  said 
administrators,  upon  the  bond  given  by 
him    and    John    Kincheloe  for  1501.— 

56  The  ^complainants,  therefore,  prayed 
that  the  said   defendants    be  decreed 

to  refund  to  them  all  the  money  the  said 
Bullitt  received  in  his  life  time,  or  which 
the  defendants,  or  either  of  them,  had  re- 
ceived since  his  death,  in  part  payment  of 
the  said  bond ;  that  the  same  bond,  and  all 
other  papets  in  their  possession  relative  to 
the  said  contract,  for  the  sale  of  the  said 
land,  be  surrendered  and  cancelled,  and  the 
said  contract  be  set  aside;  that  they  be 
perpetually  enjoined  from  proceeding  any 
further  in  the  suit  at  law,  &c. 

Bullitt's  executors,  by  their  answer,  said, 
*'they  are  ignorant  of  the  facts  stated  in 
the  bill,  but  are  advised,  that  if  the  case 
be  as  stated  therein,  the  complainants  can 
avail  themselves  of  the  same  in  a  defence 
at  law  to  the  said  suit;  and  for  that  cause 
in  particular,  pray  to  be  dismissed  with 
their  costs." 

The  Court  of  Chancery,  on  the  11th  of 
June,  1808,  decreed  the  injunction  to  be 
perpetual,  the  bond  in  suit    to  be  delivered 


*Note.  Tbis  bill  stated  that  William  Black,  and 
the  other  defendants  to  the  salt  in  Kentucky, 
claimed,  and  Included  in  their  patent,  the  whole  of 
the  said  one  thousand  acres  of  land,  which  there- 
fore was  totally  lost  to  Sonsrster  by  the  decision 
a?alnst  him:  and  this  allesration  appeared  to  be 
verified  by  a  survey  made  in  that  suit  by  order  of 
the  court:  a  copy  of  the  plat  and  certificate  of 
which  was  exhibited  and  duly  authenticated  as 
part  of  the  record  from  Kentucky.— Note  In 
Original  Edition. 


up  to  be  cancelled,  the  money  paid  to  be 
refunded,  with  interest,  and  the  assigned 
bond  to  be  surrendered,  or,  in  default 
thereof,  the  amount  to  be  paid,  with  inter- 
est, and  that  the  defendants  pay  the  costs : 
— from  which  decree  they  appealed. 

Botts,  for  the  appellants,  made  the  fol- 
lowing points ; — 1st.  That  if  there  was  any 
right  of  recovery,  it  belonged  to  the  heirs 
of  Songster,  and  not  to  his  executors: — in 
support  of  which  position,  he  cited  3  Bac. 
Abr.  91;  2  Lrevinz,  92;  Ventris,  175;  and  2 
Call,  22,  Eppes  v.  Demoville. 

2dly.  That  if  the  two  entries  in  the  name 

of   Bullitt,  stated   in  Songster's  Kentucky 

bill,t  were  the  same  which   originated   the 

title  meant  to  be  transferred  to  him, 

57  it   is  *not   shown     by    any   legal   or 
proper   evidence,    that  there  was  any 

interference  with  the  entries  of  the  defend- 
ants in  that  suit;  or,  if  any,  to  what  ex- 
tent the  interference  was.— The  conveyance 
from  Bullitt  to  Songster,  though  the  best 
evidence,  is  not  filed;  and  the  interferences 
are  made  out,  only  by  the  admissions  of 
the  bill  and  possibly  by  the  survey,  an- 
nexed to  the  record,  which  is  not,  to  this 
purpose,  intelligible  to  the  appellant's  coun- 
sel. It  was  just  as  much  in  the  power  of 
Songster  to  impeach  any  other  entry  made 
by  Bullitt  in  Kentucky,  and,  without  proof, 
to  indemnify  it  with  the  title  conveyed  to 
him,  as  it  was  to  impeach,  and  identify, 
with  that  title,  the  entries,  mentioned  in 
the  bill. 

3.  That  if  the  plaintiffs  were  aggrieved, 
their  remedy  was  at  law,  by  an  action  of 
covenant,  upon  the  agreement. 

4.  That  if  the  contract  was  to  be  re- 
scinded, it  should  have  been  upon  terms  of 
a  re-conveyance  of  the  land,  yielding  back 
the  possession  to  Bullitt's  heirs,  and  ac- 
counting for  profits,  t  And  this  the  more 
especially,  as  the  opinions  of  the  Courts  in 
Kentucky  were  not  that  Bullitt's  grant  was 
void,  but  only  that  his  entries  were  too 
vague  to  prevail  against  prior  grants. 

5.  That  the  covenant  provided  only  for 
the  case  of  an  eviction  of  Songster,  by  a 
suit  against  him,  and  not  for  the  specula- 
tive suit,  in  which  he  occupied  the  un- 
favourable  position  of  a  complainant,} 
admitting  the  all  important,  and  as  yet  un- 
proved fact,  that  the  entries  of  the  Ken- 
tucky defendants  covered  the  same  land 
that  Bullitt  had  entered  and  sold ;  an  ad- 
mission,   by    which    Songster   might  have 

procured    a    decree,    against  himself, 

58  in  favour  *of  any  other  distant    land 
holders  he  might  please  to  select. 

6.  That  the  decree  was  erroneous  in  com- 


tNote.  The  two  entries  in  question  are  each  for 
500  acres:  the  first,  "the  remalninsr  part  of  a  war- 
rant for  2,000  acres  srranted  him  for  military  service, 
joininsr  David  Griffith  and  Charles  Simms,  below,  to 
the  north  westward  of  the  said  Griffith:"— the  sec- 
ond, "joininsr  below  his  other  entry  and  Charles 
Simms."— Note  in  Original  Edition. 

JNote.  It  does  not  appear  in  the  record  that 
Sonsrster  was  ever  In  actnd  possession  of  the  land, 
or  received  any  profits,  but  if  he  had.  the  Court 
wonld  probably  not  have  compelled  him  to  re-con- 
vey the  land,  or  account  for  profits:  the  title  con- 
veyed to  him  beinsr  totally  defective,  and  the  benefit 
of  his  bargain,  (whatever  it  might  have  been,) 
being  lost— Note  In  Original  Edition. 

SNote.  Mr.  Botts  appears  to  have  overlooked  that 
part  of  the  agreement  in  which  it  was  provided 
that  Songster  should  prosecute  a  suit  for  the  land 
I  in  a  reasonable  time.— Note  in  Original  Edition. 
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pelling  Bullitt'a  executor  to  pay  the  amount 
of  the  assigned  bond,  in  case  thej  should 
fail  to  surrender  it;  because  they  were 
thereby  'precluded  from  showing  that  it 
made  part  of  the  record  of  a  suit  proving 
the  obligor  insolvent.* 

No  Counsel  appeared  for  the  appellees. 

Friday,  April  3d,  1812,  the  president  pro- 
nounced the  opinion  of  the  Court,  that  the 
decree  be  affirmed. 


59       *Patton,    Administrator   of  Page,    v. 
'    Williams  and  Wife. 

ArffuedDec.  20th,  1811. 

I.  Wills— ConstructioB— What  CoostitotM  a  Legacyt— 
Cam  at  Bar.— A  testator  beqneattalnff  to  the  execu- 
tors of  his  daiurhter*s  husband,  to  be  divided 
amouff  her  children  by  him,  a  sum  of  money.  It 
was  considered  as  a  legacy  to  them  from  their 
grandfather,  and  not  assets  belonfflnff  to  the 
estate  of  their  father:  notwithstanding  the  ob- 
ject of  the  bequest  was.  in  the  will,  stated  to  be  to 
make  up  their  mother's  fortune:  part  of  which 
was  not  paid  in  her  lifetime,  nor  to  her  husband . 
after  her  death.t 

a.  LegadM— Interest  on.— If  a  testator  "desire  that 
no  interest  shall  be  demanded  on  a  legacy,  but 
that  the  executor  will  pay  it  off  as  soon  as  money 
can  be  raised  by  selling  certain  property,"  no  in- 
terest is  to  be  demanded  until  a  reasonable  time 
forraisinsr  the  money  shall  have  elapsed:  after 
which,  if  the  executor  improperly  withhold  pay- 
ment, he  is  charsreable  with  interest. 

3.  Wills— Pand  Appointed  for  Payment  of  Debts-Bf- 
feet— A  fund  appointed  by  a  will,  for  payment  of 
debts  and  legacies,  must  be  considered  sufficient, 
unless  the  contrary  be  proved. 

4.  BxecntorsS— Parol  Agreement  to  Pay  Legacy  from 
ladlvldnal  Estate— Validity.— A  parol  agreement, 
by  an  executor,  to  pay  a  legacy  out  of  his  own  es- 
tate, is  not  void  under  the  act  to  prevent  frauds 
and  perjuries,  if  a  decree  was  previously  obtained 
for  the  lesracy  to  be  satisfied  out  of  certain  prop- 
erty appointed  by  the  testator:  for  part  of  which 
property  the  executor  was  accountable  under 
the  decree,  and  responsible  de  bonis  proprlls: 
and  such  asrreement  was  made  in  consideration 
of  forbearance  to  enforce  the  decree.  I 

Mann  Paire,  the  elder,  by  his  last  will 
and  testament,  dated  the  7th  of  November, 
1780,  directed  certain  lots,  laid  off  for  a 
town  in  Hanover  County,  to  be  sold  to  pay 
his  just  debts  and  legacies. 

Another  clause  in    the   said    will   was  as 


*Note.  There  was  no  suffffestion  in  the  answer  of 
Bullitt's  executors,  or  in  any  other  part  of  the  rec- 
ord, that  Sampson  Turley,  the  obligor  in  the 
asslsrned  bond,  was  insolvent.— Note  in  Orisrinal 
Edition. 

tSee  monofirraphlc  note  on  "Lesracles  and  Devises*' 
appended  to  Early  v.  Early,  Qllm.  124. 

tin  this  case  there  was  no  proof  of  a  marriasre 
contract;— the  charge  In  Burwell's  books  not  belnff 
evidence  In  his  favour,  and  the  words  of  the  will 
beinsr  uncertain  in  that  respect:  since  the  testator 
mlffht  have  Intended  to  make  up  his  dausrhter's  for- 
tune. 150C1.  without  bindlnfiT  himself  to  do  so.  But 
qusere.  If  such  contract  had  been  proved,  would  not 
the  decision  have  been  different?— See  Chichester's 
executrix  v.  Vass's  administrator,  1  Munford.  p.  98, 
pi.  4.  5.— Note  In  Oriarlnal  Edition. 

SSee  monofirraphlc  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest,  6  Gratt.  6. 

I  The  executor  belnff  required  by  the  decree  to 
render  an  account  of  the  money  he  had  received, 
for  such  of  the  lots  In  Hanover  Town  as  he  had  sold, 
and  also  for  tbe  profits  of  them  all.  since  the  death 
of  his  testator,  would  have  been  liable,  de  bonis 
proprlls,  by  the  final  decree,  for  the  balance  which 
mlsrht  have  been  struck  asralnst  him  on  that  ac- 
count. See  Barr  v.  Barr's  administrator,  2  H.  &  M. 
26;  and  Moore's  executrix  v.  Fersrason,  2  Munford, 
421.  Of  course.  If  the  lots  remalninsr  unsold  were 
Insiffnlficant  In  value,  (which  probably  was  the 
case.)  the  srreater  part  of  the  claim  of  the  plaintiffs 
mlfirbt  be  considered  as  due  from  himself  person- 
ally. His  afirreement.  then,  was.  In  a  ffreat  measure, 
not  to  make  srood.  out  of  his  own  estate,  a  defi- 
ciency of  assets,  but  to  pay  his  own  debt  to  the 
estate  of  his  testator.— Note  in  Original  Edition.        I 


follows: — ^'As  it  has  pleased  God  to  deprive 
me  of  my  daughter  Judith  Bnrwell,  I  give 
to  the  executors  of  Lewis  Burwell  five  hun- 
dred and  seventy  pounds  current  money,  to 
make  up  her  fortune  fifteen  hundred  pounds ; 
to  be  divided  between  his  two  daughters 
Judith  and  Alice ;  having  paid  Mr.  Burwell 
eight  hundred  pounds  on  his  marriage* 
and,  about  five  or  six  years  past,  one  hun- 
dred barrels  of  corn,  and  a  negro  man 
Jack,  value  one  hundred  and  thirty  pounds  ; 
and  I  imagine  there  are  some  articles  still 
to  be  carried  to  my  credit. 

60  *The  testator,  also,    ^'desired   than 
no   interest   should   be  demanded  for 

the  legacies  left,  but  that  his  executors 
would  pay  them  off  as  soon  as  money  could 
be  raised  by  selling  what  was  directed  to 
be  sold.'* 

The  real  and  personal  estates  devised  by 
the  will  to  the  widow  and  children  of  the 
testator  were  very  considerable. 

William  C.  Williams,  having  married 
Alice  Grymes  Burwell,  one  of  the  said 
legatees,  and  as  agent  for  Judith  C.  Bur- 
well, the  other  applied  to  John  Page,  the 
only  surviving  executor  of  I^ewis  Bnrwell* 
for  payment  of  the  said  5701.  who,  in  a  let- 
ter dated  February  15th,  1795,  informed 
him  that,  *'no  doubt,  the  executor  of  Mann 
Page,  as  soon  as  they  could  ascertain  what 
proportion  of  his  debts  was  to  be  paid  by 
each  of  his  sons,  would  cheerfully  pay  the 
legacy  according  to  the  will;  but  perhaps 
the  creditors  of  Lewis  Burwell  might  claim 
it  as  a  debt  due  to  him,  t^ecause,  in  tais 
books,  he  had  charged  it  as  such;  and  that 
the  claims  against  his  estate  were  large 
enough  to  consume  all  the  assets,  including- 
that  sum. 

A  suit  was  thereupon  brought  in  the  late 
high  Court  of  Chancery  by  the  said  lega- 
tees airainst  Mann  Page,  the  only  acting 
executor  of  the  said  Mann  Page,  deceased, 
and  the  said  John  Page,  surviving  executor 
of  Lewis  Burwell,  to  recover  the  legacy  in 
question;  and  the  plaintiffs  prayed  that 
Page's  executor  (having  used  the  estate  of 
his  testator,  and  not  paid  the  money  as 
early  as  it  ought  to  have  been)  might  be 
decreed  to  pay  the  same  with  interest. 

Page's  executor,  in  his  answer,  stated  that 
a  part  of  the  estate,  appointed  in  the  will 
to  be  sold  for  the  payment  of  the  debts  and 
legacies,  remained  unsold,  and  submitted 
to  the  Court  whether  he  was  bound  to  pay 
the  legacies  from  any  other  fund  than  the 
one  pointed  out  by  the  will.  But  he  did 
not  state  whether  the  fund  so  provided  was 
sufiScient  or  not; — or  how  much  thereof  re- 
mained unsold;  or  assign  any  reason  for 
having  failed  to  apply  it  sooner  to  the  ob- 
jects for  which  it  was  intended. 

61  *No  answer  was  filed    by  Burwell's 
executor;    and    no    depositions    were 

taken.  The  cause  was  heard  on  the  bill, 
answer  of  the  defendant,  Mann  Page,  and 
exhibits,  and,  on  the  7th  October,  1799,  the 
Chancellor  (Wythe)  decreed  *'that,  unless 
the  defendant,  Mann  Page,  do  pay  unto 
the  plaintiffs,  William  C.  Williams  and 
Alice  his  wife,  (in  right  of  his  said  wife*) 
and  Judith  Carter  Burwell,  five  hundred 
and  seventy  pounds,  current  money  of  Vir- 
ginia, being  the  amount  of  the  legacy  left 
them  by  his  testator,  with  interest  thereon 
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from  the  first  day  of  January,  1783,  and 
their  costs,  out  of  the  fund  appropriated  by 
his  testator  for  the  payment  of  his  legacies, 
on  or  before  the  first  day  of  December  next 
ensuing  the  date  of  the  decree,  certain  com- 
missioners, after  advertising,  &c.  should 
expose  to  sale  the  lots  laid  off  by  the  tes- 
tator for  a  town,  (except  a  square  devised 
by  him  to  his  son  Matthew  Page, )  and,  out 
of  the  proceeds  thereof,  pay  to  the  plain- 
tiffs their  demand :  and,  in  case  the  defend- 
ant, Mann  Page,  shall  have  sold  the  said 
lots,  that  he  render  an  account  thereof, 
with  the  application  of  the  money,  and  an 
account  of  the  profits  of  the  lots  since  the 
death  of  his  testator,  which  accounts  were 
also  directed  to  be  made  up  before  the 
same  commissioners. 

This  decree  was  afiSrmed  by  the  Court  of 
Appeals,  the  9th  of  November,  1801. 

On  the  3d  of  July  following,  a  letter  was 
addressed  by  the  plaintiff,  Williams,  to  the 
defendant,  Mann  Page,  enclosing  copies  of 
the  decrees,  and  declaring  bis  willingness 
to  receive  interest  annually,  if  the  defend- 
ant would  secure  the  payment  of  the  princi- 
pal in  any  reasonable  time,  by  a  mortgage 
on  property ;  and  that  he  would  take  upon 
himself  to  pay  the  other  legatee ; — observ- 
ing that,  if  the  defendant  would  not  accede 
to  this  arrangement,  **he  supposed  the  ac- 
count must  be  settled  according  to  the  de- 
cree." What  answer  was  returned  to  tnis 
letter  does  not  appear.  But  it  seems  that 
before  the  6th  of  December,  1802,  the  de- 
fendant had,  by  parol  agreement,  assented 
to  the  said  proposal ;  for  on  the  last- 
62  mentioned  day,  *the  plaintiff  sent 
him  another  letter  enclosing  a  state- 
ment of  the  claim,  and  a  blank  mortgage, 
in  which  he  requested  him  to  put  such 
property  as  he  pleased,  and  to  make  the 
time  of  payment  agreeable  to  himself. 
These  papers  were  delivered  by  a  certain 
John  W.  Green,  who  afterwards  stated,  on 
oath,  **that  Mr.  Page  then  appeared  lan- 
guid and  indisposed,  and  said  he  had  been 
very  unwell  for  several  days;  that,  after 
having  examined  the  papers,  he  returned 
the  whole  of  them  (except  the  letter)  to  the 
witness,  saying  they  were  all  right,  and 
that,  when  he  came  to  town,  he  would  fill 
up  and  execute  the  mortgage,  or  to  that 
effect,  appearing  only  averse  to  finishing 
the  business,  at  that  time,  on  account  of 
his  then  indisposition." 

The  defendant  failed,  however,  to  execute 
the  mortgage,  and  departed  this  life,  some 
time  in  the  year  1803,  after  making  a  will, 
dated  March  16th,  and  recorded  October 
13tb,  in  which  he  subjected  all  his  estate, 
both  real  and  personal,  to  the  payment  of 
his  tiebt^,  bequeathing  to  bis  executors  all 
his  property,  of  what  nature  soever,  in 
Hanover  Town,  the  town  of  Bath,  in  Berk- 
ley County,  and  the  State  of  Tennessee, 
together  with  his  personal  property,  to  be 
by  them  applied,  in  the  first  place,  to  that 
purpose. 

On  the  19th  of  January,  1807,  George 
Miles,  who  had  married  the  plaintiff,  Judith 
C.  Burwell,  by  a  writing  under  his  hand, 
'4n  pursuance  of  an  agreement  heretofore 
made,  and  money  received,  and  a  settle- 
ment this  day  made,  assigned,  transferred, 


and  made  over,  to  William  C.  Williams, 
his  moiety  of  the  said  legacy." 

On  the  1st  of  May,  in  the  same  year,  a 
bill  was  filed  in  the  Superior  Court  of 
Chancery  for  the  Richmond  District,  by 
the  said  Williams  and  wife,  and  in  his  own 
right  as  assignee  of  Greorge  Miles,  against 
Robert  Patton,  administrator,  with  the  will 
annexed  of  the  said  Mann  Page  the 
younger,  and  also  against  his  devisees ;  set- 
tinfif  forth  the  circumstances  above  stated, 
and  praying  a  decree  against  his  estate 
for  the  amount  due  on  account  of  the 

63  ^legacy  on  the  3d  day  of  July,  1802, 
with  interest  on  that  sum  till  pay- 
ment, according  to  the  agreement  afore- 
said. The  plaintiffs  urged,  moreover,  that 
the  said  Mann  Page,  ''considering  the 
property  decreed  to  be  sold  for  payment  of 
the  legacy,  as  coitipletely  his  own  by  the 
said  contract,  had  actually  devised  the  same 
as  his  own  property." 

The  defendant,  Robert  Patton,  in  his 
anpwer,  said,  that  the  lots  in  Hanover 
Town  were,  under  the  will  of  Mann  Page 
the  elder,  chargeable,  in  the  first  place, 
with  his  debts ;  and  the  defendant  would 
be  able  to  prove  that  those  debts  greatly 
exceeded  in  amount  the  value  of  the  said 
lots ;  that  the  legacies  were  chargeable  on 
no  fund,  except  the  possible  residuum  of 
the  sales  of  those  lots,  after  paying  the 
debts ;  and,  of  course,  were  not  chargeable 
Upon  the  testator's  representatives,  or  upon 
any  existing  portion  of  his  estate:  that,  if 
any  such  agreements  were  made  as  those 
stated  in  the  bill,  they  were  without  con- 
sideration valid  in  law  or  equity,  and 
therefore  void :  that  under  the  act  to  pre- 
vent frauds  and  perjuries,  Mann  Page,  the 
executor,  could  not  charge  himself  indi- 
vidually with  the  payment  of  the  legacy, 
or  with  any  debt  of  the  estate  managed  by 
him,  without  a  note  or  memorandum  in 
writing;  which  act  of  assembly  the  defend* 
ant  relied  on  as  fully  as  if  he  had  pleaded 
the  same.  '  'How  far  the  said  executor  had 
committed  himself  on  this  subject  by  his 
own  will,  this  defendant  submits  to  the 
Court:  being  informed,  that  if  it  contained 
an  assumption  of  a  right  of  property,  such 
assumption  is  void,  and  probably  grew  out 
uf  that  general  ignorance  of  the  state  of 
his  own  affairs  by  which  he  was  uncom- 
monly distinguished." 

Mann  Page,  one  of  the  devisees,  filed  an 
answer,  merely  referring  to,  and  adopting 
that  of  Patton.  The  other  devisees  never 
answered. 

A  written  agreement  between  the  plain- 
tiff and  the  counsel  for  the  defendant  was 
filed  as  an  exhibit,  in  the  following  words: 
"It  is  agreed  that,  if  the  Court  should  be  of 
opinion,  that  the  amount  of  the  debts, 
chargeable  by  the  will  of  the  testator 
on    the    Hanover  lots,  should    be    of 

64  ^importance    to  be  ascertained:  or  if 
the   proportion     which     those    debts 

would  bear  to  the  value  of  the  lots  should  be 
important  in  the  decision  of  the  claim, 
then,  in  either  of  those  cases,  a  commis- 
sioner may  be  directed  to  take  an  account 
of  those  debts,  and  of  the  value  of  the  said 
lots,  to  be  evidence  in  the  cause." 

May  20th,  1807,  the  cause  came  on  to  be 
heard,  as  to  the  defendant  Patton,    by  con- 


625 


8  MUNF. 


Virginia  Reports,  Annotatbd. 


66>65 


sent  of  parties,  on  the  bill,  answers,  ex- 
hibits, and  examination  of  John  W.  Green, 
the  witness  aforesaid;  on  consideration 
whereof,  the  Chancellor  (Taylor)  "was  of 
opinion  that  the  testator  of  the  defendant, 
by  his  agreement  with  the  plaintiff,  was 
bound  for  the  legacies,  (to  recover  which 
the  formersuit  was  instituted,)  as,  thereby, 
the  plaintiffs  in  that  suit  forbore  to  proceed 
under  the  decree ;  and  the  plaintiff  William 
C.  Williams  hath,  also,  conformably  to  the 
said  agreement,  paid  to  George  Miles  the 
one  half  of  the  legacy  aforesaid,  to  which 
he  was  entitled  in  right  of  his  wife,  who 
was  a  plaintiff  in  that  suit; -and  that  the 
statute  for  the  prevention  of  frauds  and 
perjuries  is  no  bar  to  the  plaintiff's  de- 
mand, as,  in  this  case,  there  is*  a  sufiGcient 
consideration  to  support  the  promise."  He 
therefore  adjudged,  &c.  that  the  defendant, 
Patton,  out  of  the  estate  of  his  testator  in 
his  hands  to  be  administered,  do  pay  unto 
the  plaintiffs  nine  hundred  and  sixty-five 
pounds  seventeen  shillings  and  three  pence 
three  farthings,  with  lawful  interest  thereon 
from  the  third  day  of  July,  1802,  till  pay- 
ment, and  the  costs  expended  by  them  on 
this  occasion,  in  full  satisfaction  of  the 
decree  above  referred  to." 

From  this  decree  the  defendant  Patton 
appealed. 

Saturday,  Nov.  2d,  1811,  the  president 
pronounced  the  opinion  of  the  Court  that 
the  decree  be  affirmed.  Afterwards,  viz. 
December  20th,  the  cause  was  reconsidered 
on  Botts'  motion,  and  argued  by  him  and 
Williams ;  but  on  Wednesday,  the  19th  of 
February,  1812,  the  decree  was  again 
affirmed.  

65       ^Roger's  Administratrix  v.  Chandler's 
Administratrix. 

Friday,  Jan.  10,  1811. 

Admlnlstrators-Plea  of  **Pally  AdiBlntotored"-Ver. 
dict-5ufHcleacy.*-Upon  Issue  Joined  on  the  plea 
of  "fully  administered."  a  verdict  flndlnff,  in  sren- 
eral  terms,  "the  issue  for  the  plaintiff,  and  that 
assets  equal  to  the  claim  of  the  plaintiff  came  to  the 
hands  of  the  defendant,"  is  uncertain  and  insuffi- 
cient. It  should  set  forth,  with  sufficient  certainty, 
what  portion  of  the  assets,  which  came  to  the  de- 
fendant's hands,  was  unadministered  at  the  time 
of  suing- out  the  plaintiff's  writ. 

Same— Same— 5«me—5ttine.— As  to  what  is  sufficient 
certainty  in  a  verdict  of  this  nature,  see  Booth's 
executors  ▼.  Armstrong,  S  Wash.  801. 

DeGedent*8  Estate— AppraiMoieiit— Effect  as  Evidence. 
—An  appraisement  of  a  decedent's  estate,  though 
not  sifimed  by  the  executor  or  administrator,  and 
therefore  not  to  be  received  as  an  inventory,  is 
admissible  as  prima  facie  evidence  of  the  value 
of  the  estate.— See  Carr's  executor  v.  Anderson, 
2H.  &M.  861.  and  Atwell's  administrators  v.  Mil- 
ton, 4  H.  &  M.  562. 

In  an  action  of  assumpsit,  in  the  County 
Court  of  Fauquier,  on  behalf  of  Burton 
Whatham  and  Anne  his  wife,  formerly 
Anne  Chandler,  administratrix  of  Stephen 
Chandler,  deceased,  against  Joanna  Rogers, 
administratrix  of  Robert  Rogers,  deceased, 
the  defendant  pleaded  '^non  assumpsit  by 
her  intestate,"  and  pleneadministravit;  to 
which  pleas  the  plaintiffs  replied  gener- 
ally. At  the  trial  the  plaintiffs  offered, 
as  evidence  to  show  the  amount  of  assets, 
an    appraisement  of  the   estate    of    Robert 


Rogers,  by  certain  persons  appointed  by 
the  said  county  Court;  which  appraisement 
was  made  on  oath,  and  admitted  to  record, 
as  an  ''inventory  and  appraisement;"  but 
was  not  signed  by  the  administratrix.  The 
Court  rejected  this  evidence  altogether;  not 
permitting  the  jury  to  see  it;  to  which 
opinion  the  plaintiffs  excepted.  Other  evi- 
dence was  offered  which  satisfied  the  jury, 
and  a  verdict  was  found  in  the  following 
words;  *'we  of  the  jury  find  the  issues  for 
the  plaintiffs,  and  do  find  that  assets  equal 
to  the  claim  of  the  plaintiffs  came  to  the 
hands  of  the  defendants;  and  we  do  find 
for  the  plaintiffs  401.  14s.  lOd.  damages." 
Judgment  was  accordingly  entered,  which, 
upon  an  appeal,  was  affirmed  by  the  Dis- 
trict Court  holden  at  Haymarket;  where- 
upon the  defendant  again  appealed  to  this 
Court. 

Friday,  January  10th,  1812,  the  President 
deliveted  the  Court's  opinion,  that  **the  ver- 
dict of  the  Jury,  on  the  second  plea  was  de- 
fective, in  this,  that  it  did  not  find,  with 
sufficient  certainty,  what  portion  of  the 
assets,  which  came  to  the  hands  of  the  ap- 
pellant, were  unadministered  by  her,  at  the 
time  of  suing  out  the  writ  of  the  ap- 
66  pellees ;  *and  that  the  appraisement 
offered  in  evidence  by  the  appellees, 
though  no  evidence  as  an  inventory  of  the 
estate  of  the  appellant's  intestate,  (it  not 
having  been  signed  by  her,)  was  prima 
facie  evidence  of  the  value  thereof,  and 
ought  to  have  been  left  to  the  jury  as 
such." 

The  judgment  was  therefore  reversed, 
and  a  venire  facias  de  novo  awarded,  with 
a  direction  that,  on  the  execution  thereof, 
the  appraisement  stated  in  the  bill  of  ex- 
ceptions be  admitted  as  evidence  for  the 
purpose  above  mentioned. 


•See  principal  case  cited  in  Gardner  v.  Vidal.  6 
Rand.  108;  foot-note  to  Booth  v.  Armstrong,  2  Wash. 
901:  foot-note  to  Sturdivant  v.  Raines.  1  Leiffh481. 


Turner  v.  Turner. 

Friday.  Jan,  7th,  1812. 

Mortgages— Bill  for  Redemption-  Decree— D«y  for  Re- 
demptioa.t— Where  a  mortsraffor  is  admitted  to 
redeem  upon  his  bill  filed  for  that  purpose,  the  de- 
cree ouffht  not  to  be  In  sreneral  terms,  that  "upon 
his  paylufiT  tbe  money  with  interest  the  mortcrafiree 
shall  convey  to  him  the  mortirasred  premises.** 
But  "that  such  conveyance  be  made,  if  he  within 
a  limited  time,  do  make  such  payment:  and.  if 
not.  that  he  be  foreclosed  of  all  equity  of  redemp- 
tion: and  that  the  mortfiragred  premises  be  sold," 
&c.    See  Davison  v.  Walte.  2  Munf.  p.  627. 

Sttme— Bill  for  Account  of  Profits— Costs.— On  a  mort- 
g-asror's  bill,  for  an  account  of  profits  and  a  con- 
Teyance  of  the  mortcrafired  premises:  if  he  still  be 
indebted  on  the  mortgafire,  his  equity  of  redemp- 
tion should  be  allowed  him:  but  tbe  costs  of  suit 
should  be  decreed  asrainst  him. 

This  was  a  suit  in  Chancery,  on  behalf 
of  James  Turner,  against  Bartholomew 
Turner,  in  the  County  Court  of  Groochland. 

The  object  of  the  bill  was  an  action  of 
profits,  and  conveyance  of  the  title,  of  a 
tract  of  land,  for  which  a  deed  had  been 
made  by  a  certain  William  Sampson  and 
Betsey  his  wife,  to  the  defendant.  The 
plaintiff  alleged,  that  he  was  equitably  en- 
titled to  the  land,  by  purchase  of  the  said 
Sampson ;  that,  having   borrowed  the    sum 


^See  foot-note  to  Crawford  v.  Weller.  28  Oratt.  885: 
monographic  note  on  "Mortfiragres"  appended  to 
Forkner  v.  Stuart,  6 Oratt.  197.  See  arenerally.  mon- 
oirraphic  note  on  "Costs"  appended  to  Jones  v. 
Tatum,  19  Oratt  720. 
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of  fifty  potiiids  of  the  defendant,  he  caused 
the  said  deed  to  be  made,  as  a  mortgagee  to 
secure  its  re-payment ;  that  the  defendant 
was  put  into  possession,  and  by  the  use  and 
occupation  of  the  land  had  more  than  sat- 
isfied his  claim  of  th^  money,  with  inter- 
est. The  defendant  contended  that  the 
barg^ain  between  the  plaintiff  and  him, 
was  origfinally  an  absolute  sale  of  the 
land,  and  that  the  said  sum  of  fifty  pounds 
was  paid  in  part  of  the  purchase  money ; 
but  he  admitted  that,  afterwards,  the 
plaintiff  pressed  him  to  fifive  him  time  to 
repay  the  same   with  interest,  and  to 

67  take  *^back  the  land;  to  which  he 
assented,  and  gave  time  till  Christ- 
mas, 1798,  and  no  long^er.  He  therefore 
insisted  that  the  last  arrangement  made 
the  contract,  not  a  mortgage,  but  a  condi- 
tional sale.* 

By  consent  of  the  parties,  all  matters  in 
difference  between  them,  relative  to  the 
suit,  were  referred  to  certain  arbitrators, 
whose  award  was  to  be  made  the  decree  of 
the  Court.  An  award  was  returned,  de- 
claring their  opinion  to  be  *'that  the  en- 
dorsement on  the  deed  in  question  shall 
operate  as  a  mortgage;*'  which  endorse- 
ment was  in  the  following  words;  **mem- 
orandum,  it  is  agreed  between  the 
within-named  Bartholomew  Turner,  and 
James  Turner,  (who  in  this  case  represents 
the  within-named  William  Sampson,)  that 
if  he,  the  said  James  Turner,  his  heirs  or 
assif^ns,  shall  pay,  or  cause  to  be  paid,  to 
the  said  Bartholomew  Turner,  his  heirs, 
Ac.  the  sum  of  fifty  pounds  current  money, 
as  within  mentioned,  with  legal  interest 
thereon  from  the  date  of  19th  March  last, 
and  to  be  returned  on  or  before  the  25th  day 
of  December  next  ensuing  the  date  of  this 
indenture,  then  this  indenture  is  to  be  con- 
sidered by  the  parties,  and  'tis  hereby 
agreed  by  the  said  Bartholomew  Turner,  to 
be  null  and  void  to  all  intents  and  pur- 
poses. 'Tis  understood  by  the  parties,  that 
the  above  fifty  pounds,  with  interest  as 
aforesaid,  is  to  be  paid  by  the  said  James 
Turner  to  the  said  Bartholomew  Turner,  on 
or  before  the  25th  day  of  December,  1798, 
or  this  conveyance  is  to  be  considered  good 
and  valid. "  The  arbitrators  awarded  '  'that 
on  the  said  James  Turner's  paying  the 
said  Bartholomew  Turner  fifty  pounds, 
with  interest  from  the  19th  March,  1798, 
the  land  shall  revert  to  the  said  James 
Turner." 

The  award,  moreover,  set  forth  that,  *'on 

further   examination  of   the  open  accounts 

between   the  parties,  there   appeared   to  be 

a  balance  of   11.  4s.  9d.    in    favour  of    the 

said  James  Turner. ' ' 

68  'The  county    Court    decreed,  that, 
upon  the  plaintiffs   paying    the    said 

sum  of  fifty  pounds,  with  interest  until 
payment,  the  said  Bartholomew  convey  to 
him  the  land  by  deed  with  warranty 
against  himself  and  those  claiming  under 
him;  (but  appointed  no  time  for  such  pay- 
ment;) and  that  the  plaintiff  recover  costs; 
which  decree  being  affirmed  by  the  Supe- 
rior Court  of  Chancery,  the  defendant  ap- 
pealed to  this  Court. 

*Note.  As  to  tbe  difference  between  a  mortffasre 
and  a  conditional  sale,  see  Kinff  v.  Newman.  2  Manf. 
40.— Note  in  Original  Edition. 


Friday,  January  10th,  th6  following' 
opinion  and  decree  were  pronounced. 

**It  is  the  opinion  of  the  court,  that  the 
decree  of  the  Chancellor,  affirming  that  of 
the  County  Court,  is  erroneous;  the  latter 
decree  being  erroneous  in  this,  that  a  time 
should  have  been  limited  within  which,  if 
the  appellee  paid  the  money,  he  should  have 
been  entitled  to  a  conveyance  from  the 
appellant;  and  in  default  of  such  payment, 
be  foreclosed  ol  all  equity  of  redemption, 
and  a  sale  directed  of  the  mortgaged  prem- 
ises;—as  also  in  this,  that  although  the 
appellant  was  entitled  to  his  costs  in  that 
Court,  costs  are  decreed  against  him." — 

**The  said  decrees  are  therefore  reversed 
with  costs,  and  the  cause  remanded  to  be 
proceeded  in  according  to  the  principles  of 
this  decree."         

Stockton  V.  Cook. 

Wednesday,  Jan.  15,  1816. 

S«le  of  Land—PurchaM  with  Notice  of  Bncumbrsnco— 
Bqttitsble  Relief,  t— A  purchaser  of  land,  warranted 
by  the  vendor  to  be  free  of  all  encumbrance.  Is 
not  precluded  from  relief,  in  equity,  asrainst  his 
bond  for  the  purchase  money,  by  the  circum- 
stance that  before  he  made  the  purchase,  he  was 
fully  apprised  of  the  encumbrance. 

BoikU— A8slffniBeat4— The  assisrnee  of  the  bond  is 
not  in  a  better  situation  than  the  assignor.  See 
Norton  v.  Rose,  2  Wash.  288,  and  Picket  v.  Morris, 
id.  28b,  accordant 

This  was  an  application,  to  the  Superior 
Court  of  Chancery  for  the  Richmond  dis- 
trict, by  John  Stockton,  purchaser  .of  a 
tract  of  land  from  William  and  John  Rob- 
erts, to  be  relieved  against  his  bond 
69  for  521.  10s.  part  *of  the  purchase 
money,  on  the  ground  that  the  land 
was  encumbered  by  a  previous  mortgage 
for  641.  lis.  8d.  from  the  said  William  Rob- 
erts to  James  Smith  &  Company;  from 
which  encumbrance  the  complainant  in- 
sisted that  he  ought  to  be  exonerated,  be- 
cause the  original  written  agreement 
concerning  the  purchase,  bound  the  said 
William  and  John  Roberts  to  make  him  a 
title  **clear  of  any  fraud  or  deceit;"  and 
their  deed  to  him  contained  a  clause  war- 
ranting the  land  to  be,  at  the  time  of 
granting  the  same,  free  and  clear,  of  and 
from,  all  manner  of  encumbrances,  and 
from  the  just  claim  of  any  person  or  per- 
sons whatsoever." 

The  complainant,  in  his  bill  of  injunction, 
did  not  mention  whether  he  had  notice  of 
the  encumbrance,  at  the  time  of  the  pur- 
chase, or  not.  He  alleged,  however,  that, 
having  paid    the   residue   of   the    purchase 


-i-S«le  of  Land— Covenant  against  Incumbrances— 
What  It  Comprehends.— The  case  of  Stockton  v.  Cook, 
S  Munf.  68,  very  clearly  shows  that  a  covenant 
asralnst  incumbrances  comprehends  known  as  well 
as  unknown  Incumbrances,  and  that  the  vendee  is 
not  precluded  by  his  previous  knowledge  from 
clalmlnfiT  the  fulfilment  of  the  covenant.  Were  it 
otherwise,  it  would  be  Impossible  for  him  to  provide 
for  his  security.  Tuckbr.  P.,  in  Jackson  v.  Lisron,  S 
LelflTh  186.  See  principal  case  also  cited  in  Cabell  v. 
Roberts,  6  Rand.  582. 

tBondft—Asslgrnment— Assignee  Takes  Subject  to 
Equities.— The  asslgmee  of  a  bond  takes  it  not  only 
subject  to  all  discounts,  but  to  all  equities  to  which 
it  was  subject  in  the  hands  of  the  obligee.  Gar- 
land V.  Richeson.  4  Rand.  269.  citinsr  the  principal 
case.  See  further,  foot-not^  to  Norton  v.  Rose.  2 
Wash.  283:  foot-note  to  Picket  v.  Morris.  2  Wash. 
2ftb;  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Churn.  18  Gratt.  801;  monographic  note  on 
"Assignments"  appended  to  Ragsdale  v.  Hagy,  » 
Gratt.  409. 
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mone^,  he  advertised  hia  said  bond,  fore- 
warning all  persons  from  taking  an  assign- 
ment thereof;  notwithstanding  which,  the 
defendant,  Harman  Cook,  bought  it  for 
little  more  than  five  pounds,  and  after- 
wards, as  assignee,  brought  an  action  at 
law,  and  recovered  a  judgment  upon  it ; — 
that  James  Smith  &  Co.  had  commenced  a 
suit  in  Pittsylvania  County  Court  to  fore- 
close the  equity  of  redemption ;  and  that 
William  &  John  Roberts  were  insolvent. 

It  was  alleged  in  Cook's  answer,  and 
proved  by  testimony,  that  the  complainant 
knew  of  the  mortgage  before  he  bought 
the  land.  It  also  appeared  in  evidence, 
that  Cook,  before  he  bought  the  bond,  was 
fully  informed  of  Stockton's  determination 
not  to  pay  it  in  consequence  of  that  encum- 
brance.* 

The  late  Chancellor,  Wythe,  on  the  21st 
of  September,  1803,  dismissed  the  bill  with 
costs; — whereupon,  in  October  following, 
the  complainant  filed  a  bill  of  review, 
alleging  the  said  decree  of  dismission  to 
be  erroneous  on  its  face; — in  which  last- 
mentioned  bill  a  new  averment  was  in- 
serted, **that  the  complainant  was 
70  ignorant  *of  the  encumbrance  at  the 
time  of  the  purchase.  "—But  this  al- 
legation was  disproved  by  the  deposition 
of  Samuel  Calland,  who  stated  **that  he 
was  and  is  now  the  agent  of  Smith  &  Com- 
pany ;  that  among  their  papers,  he  discov- 
ered a  deed  of  trust  or  mortgage  for  Robert's 
land;  that  he  made  Stockton  acquainted 
therewith,  who  made  light  of  it,  and 
plainly  intimated  to  the  deponent,  that  he, 
Stockton,  believed  that  the  British  debts 
would  never  be  paid ;  and  that  the  purchase 
by  Stockton  took  place  after  this  informa- 
tion was  given  him."  This  witness  stated, 
further,  that  he  brought  a  suit,  as  agent, 
to  foreclose  the  mortgage,  or  deed  of  trust, 
and  obtained  a  decree,  amounting  to  ninety- 
one  pounds,  which  Stockton  paid. 

Chancellor  Wythe,  perceiving  no  cause 
for  altering  his  decree,  affirmed  it,  and  ad- 
judged and  decreed,  that  the  bill  of  review 
be  dismissed  with  costs; — whereupon  the 
complainant  appealed. 

Wednesday,  January  15th,  1812,  the  fol- 
lowing was  pronounced  as  the  opinion  of 
this  Court,  (consisting  of  Judges  Fleming, 
Brooke,  Cabell,  and  Coalter,)  JUDGE 
FLEMING  dissenting. 

*'This  Cojurt  is  of  opinion,  that  the  said 
decree  is  erroneous :  therefore,  it  is  decreed 
and  ordered  that  the  same  be  reversed  and 
annulled,  with  costs:  and  this  Court,  pro- 
ceeding to  make  Ruch  decree  as  the  said 
Superior  Court  of  Chancery  ought  to  have 
pronounced,  is  of  opinion,  that  the  decree 
of  the  said  Court,  pronounced  the  twenty- 
first  day  of  September,  1803,  and  sought  by 
the  bill  of  reyiew  in  this  cause  to  be  re- 
viewed and  reversed,  is  also  erroneous: 
therefore  it  is  further  decreed  and  ordered 
that  the  same  be  reversed  and  annulled; 
that  the  injunction  awarded  the  said  John 
Stockton  to  stay  execution  of  a  judgment 
recovered  against  him  by  the  said  Harman 
Cook  in  the    District    Court,  held    at   New 


♦Note.  Tlie  other  material  circumstances  are 
noticed  In  the  opinion  of  Judge  Fueming.— Note  in 
Oriffinal  Edition. 


London  at  September  Term,  1797,    be 

71  perpetual;    and   that  the   ^appellees, 
out  of  the  estate  of  the   said  Harman 

Cook  in  their  hands  to  be  administered,  if 
so  much  thereof  they  have,  pay  to  the  ap- 
pellants the  costs  expended  by  the  said  John 
Stockton,  as  well  in  prosecuting  his  suit 
on  the  bill  of  review,  as  in  prosecuting  the 
original  suit  in  the  said  Court  of  Chan- 
cery." 

JUDGE  BROOKE  assigned  the  following- 
reasons  for  concurring  in  this  decree. 

I  concur  in  the  opinion  that  the  decree  of 
the  Chancellor  ought  to  be  reversed. 
Though  Stockton  was  apprised  of  the 
mortgage  to  Smith  &  Co.  he  did  not  con- 
sent to  take  the  land  with  that  encumbrance. 
The  covenant  of  the  vendors  does  not 
except  it ;  and  the  deed  to  the  vendee  con- 
tains an  express  warranty  and  covenant 
against  all  encumbrances.  The  vendors 
evidently  preferred  to  take  the  claim  of 
Smith  &  Co.  upon  themselves  to  having  its 
amount  deducted  from  the  purchase  money ; 
they  believed,  (no  doubt,)  that,  as  it  was  a 
British  debt,  it  could  never  be  recovered. 
The  complainant  (the  vendee)  having  paid 
off  the  mortgage,  has  an  equitable  title  to 
have  the  amount  deducted  from  his  bond 
to  the  vendors;  and  their  assignment  to  the 
defendant  does  not  place  him  in  a  better  sit- 
uation than  that  of  the  assignors. 

JUDGE  FLEMING.— Whenever  I  have 
the  misfortune  to  differ  in  opinion  from 
the  majority  of  the  Court,  I  feel  great  diffi- 
dence in  my  own  judgment ;  though,  in  the 
case  before  us,  I  have  the  consolation  to 
reflect  that  I  concur  with  the  venerable 
Judge,  who  pronounced  the  decree,  and  is 
now  no  more.  Being  of  opinion  that  the 
decree,  dismissing  the  bill  of  the  appellant, 
is  correct;  and,  consequently,  differing 
from  a  majority  of  this  Court,  I  shall 
briefly  state  some  of  the  grounds  on  which 
my  opinion  is  founded ;  and  must  premise 
a  sound,  and  well  established  maxim,  that 
whoever  comes  into  a  Court  of  equity  to 
ask  relief  against  the  operation  of  the 
law,  ought  to  appear  with  a  pure  conscience, 
and,  first,  do  equity  to  all  parties  con- 
cerned. 

72  *Let  us  examine   whether    the    ap- 
pellant in  this  case  has  so   conducted 

himself?  He  states  in  his  original  bill, 
that  the  land,  for  the  purchase  money  of 
which  his  bonds  were  executed,  was,  by 
Roberts,  previous  to  his  said  purchase, 
mortgaged  to  James  Smith  and  Co.  to  se- 
cure the  payment  of  a  considerable  stun 
of  money.  But  finding,  afterwards,  where 
*' the  shoe  pinched,'*  and  that  the  simple 
fact  (though  literally  true)  was  insufficient 
for  his  purpose,  and  did  not  avail  him,  he, 
in  his  bill  of  review,  added  a  very  impor- 
tant assertion,  to  wit,  that  **of  this  circam- 
stance  he  was  ignorant  at  the  time  of  the 
purchase;*'  which  assertion  he  knew  to 
be  false,  and  which  is  pointedly  disproved 
by  two  respectable  witnesses,  whose  credi- 
bility stands  fair  and  unimpeached. 

Samuel  Calland  deposes  that,  about  the 
year  1786  or  '87,  while  Stockton  and  Roberts 
were  on  terms  for  the  land,  the  former  ap- 
plied to  the  deponent,  who  was  the  agent 
of  Smith  &  Co.  to  whom  the  land  was  under 
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a  deed  of  trust  or  mortgage ;  that  he  deliv- 
ered the  papers  respecting  the  land  to 
Stockton,  who  kept  them  several  weeks,  and 
returned  them,  previous  to  his  contract 
with  the  Roberts's,  and  made  light  of  it; 
intimating  to  the  deponent  that  he  believed 
the  British  debts  would  never  be  paid ;  the 
mortgage  having  been  made  to  secure  the 
payment  of  a  British  debt.  In  answer  to 
an  interrogatory,  put  by  Stockton  by  the 
witness,  he  said  that  he  understood  the  bond 
had  sold  for  an  inconsiderable  sum ;  but  that 
Stockton  had  damn'd  its  credit  by  advertis- 
ing it ;  and  another  reason  why  it  sold  so  low 
was  that  it  was  not  payable  until  more 
than  three  years  and  a  half  after  the  sale. 
And  Cook,  in  his  answer,  says,  he  always 
intended  that  whatever  money  he  might 
receive  on  the  bond,  more  than  sufficient 
to  discharge  Roberts's  debt  to  him,  (to  se- 
cure the  payment  of  which  the  bond  was 
pledged, )  should  be  restored  to  Roberts. 

But  to  return  to  the  notice.  Drury  Cross 
deposes  that  he  had  bargained  with  the 
Roberts's  for  the    purchase    of    the    land ; 

when  Stockton  came  to  him  at  his 
73        own  house,  and  'informed   him    that 

it  was  under  a  mortgage  to'  James 
Smith  &  Co.  And,  wholly  from  what 
Stockton  stated,  in  regard  to  the  encum- 
brance that  was  fixed  on  the  land,  he  de- 
clined his  bargain ;  and,  in  a  few  days 
thereafter,  Stockton  himself  became  the 
purchaser.  Thus  did  he,  by  a  subtle  arti- 
fice, defeat  Cross  of  the  purchase,  in  order 
to  secure  it  to  himself;  for,  although  the 
fact  was  true*  that  the  land  was  under  a 
mortgage  to  Smith  &  Co.  yet,  as  his  motive 
was  to  secure  the  purchase  to  himself, 
(which  he,  no  doubt,  knew  to  be  an  advan- 
tageous one  notwithstanding  the  encum- 
brance. )  it  was  a  palpable  fraud  practised 
upon  Cross.  And,  with  a  full  knowledge  of 
all  these  circumstances,  in  which  he  had 
been  an  artful  and  a  principal  actor,  he 
had  the  address  to  prevail  on  the  Roberts's 
(either  from  their  ignorance,  or  their 
necessities, )  to  covenant,  in  their  deed  of 
October,  1787,  (which  he,  no  doubt,  had 
prepared  himself,)  that  the  said  land,  **at 
that  time,  was  free  and  clear  of  and  from 
all  manner  of  encumbrances,  and  from  the 
just  claim  of  any  person  or  persons  what- 
soever;" and,  as  such,  warranted  the  same 
to  the  purchaser,  who,  had  he  intended  up- 
right and  fair  dealing  with  the  parties, 
should  have  deducted  the  sum,  for  which 
the  land  was  mortgaged,  out  of  the  price, 
and  paid,  or  given  his  bond  or  bonds  for 
the  balance;  and  taken  a  special  warranty 
for  the  land,  adapted  to  what  he  well  knew 
to  be  the  circumstances  of  the  case. 

It  appears,  too,  from  the  exhibits  and  evi- 
dence in  the  cause,  that,  notwithstanding 
the  mortgage  which  Stockton  afterwards 
discharged,  it  was  to  him  an  advantageous 
purchase;  for  it  appears  by  the  deed  of 
trust,  or  mortgage,  that,  in  addition  to  the 
246  acres  purchased  by  Stockton,  there  was 
a  tract  of  220  acres  adjoining,  (which  had 
been  sold  by  Smith  &  Co.  to  Roberts, )  com- 
prised in  the  deed ;  making,  in  the  whole, 
466  acres ;  which  latter  tract  of  220  acres 
was  subject  to  contribute  in  due  proportion, 
to  discharge  the  sum  for  which  the  whole 
was  mortgaged,  to  wit,  641.  lis.    4d.     And 


it  is,  also,  in  evidence,  that  Stockton    sold 
a     part     of     the     246     acres,      (but 

74  'how  much  thereof  does  not  appear,) 
to    one    Hubbard,    for   five    hundred 

dollars. 

But,  however  that  may  be,  I  am  of  opin- 
ion that,  if  Stockton  would  avail  himself 
of  the  warranty  in  the  deed  from  the 
Roberts's,  his  remedy  (if  any  he  hath,  is 
ag^ainst  them:  though,  according  to  the 
principles  laid  down  by  the  Judges  of  this 
Court  in  the  case  of  Grantland  v.  Wight, (a) 
they  ought,  in  equity,  to  be  relieved 
against  their  warranty.  The  case  alluded  to 
was  this :  Wight  sold  to  Grantland  a  piece 
of  ground  lying  on  a  street  in  Richmond, 
by  certain  metes  and  bounds,  marked  out 
at  the  time  of  sale,  which  lot  was  supposed, 
and  publicly  advertised  by  Wight,  to  extend 
fifty  feet  on  the  street,  but,  on  measure- 
ment, it  fell  short  of  the  distance,  between 
S  and  6  feet.  Grantland,  after  his  pur- 
chase, and  with  full  knowledge  of  the  de- 
ficiency in  the  ground,  obtained  from 
Wight  a  written  contract  to  make  him  a  title, 
in  which  was  a  covenant  that  the  ground 
extended  fifty  feet  on  the  street;  when, 
in  fact,  it  fell  short  upward  of  five  feet. 
Grantland  brought  his  bill  to  have  a 
deduction  in  price  of  the  ground;  not 
pro  rata,  according  to  the  deficiency, 
but  claimed  an  extra  deduction,  alleging 
that  the  remainder  of  the  ground  was  ren- 
dered of  much  less  value,  on  account  of 
the  said  deficiency.  Wight  contended, 
only,  that  the  deduction  should  be  in  due 
proportion  to  the  deficiency ;  but  the  Judges 
of  this  Court  were  unanimously  of  opinion 
that  Wight  would  have  been  relieved,  al- 
together, against  his  covenant,  had  he 
sought  such  relief;  although  it  was  exe- 
cuted under  his  hand  and  seal;  because 
Grantland  was  apprised,  of  the  boundaries 
of  the  ground,  though  not  of  the  quantity, 
at  the  time  of  the  purchase ;  and  acquainted 
with  the  deficiency,  at  the  time  of  the 
contract. 

In  the  case  before  us,  Stockton,  at  the 
time  he  obtained  a  covenant  that  the  land 
was  then  free  and  clear  of  and  from  all 
manner  of  encumbrances,  and,  as  such, 
warranted  to  him,  had  perfect  knowledge, 
(though  expressly  denied  in  his  bill,)  that 
it  was  under  a  deed  of  trust,  or  mortgage 
to  Smith  &  Co.  and    had    deceitfully 

75  availed  himself    *of   that    knowledge 
to  wrest  the  bargain  from  Cross,  and 

secure  it  to  himself.  The  two  cases  are 
different  in  circumstances,  but,  in  princi- 
ple, appear  to  me  the  same. 

There  is  abundant  evidence  in  the  rec- 
ord, that  Stockton  was  a  litigious,  conten- 
tious man;  and  his  conduct,  throughout 
the  transactions  before  us,  appears  to  me 
replete  with  chicane,  artifice,  and  want  of 
candour.  I  therefore  think  him  not  en- 
titled to  countenance  in  a  Court  of  equity; 
and  am,  upon  the  whole,  of  opinion,  that 
the  decree  is  just,  and  ought  to  be 
affirmed:  but,  a  majority  of  the  Court 
thinking  otherwise,  the  decree  is  to  be  re- 
versed with  costs,  and  this  injunction  made 
perpetual. 


(a)  3  Manf .  p.  170. 


629 


dMUNF. 


Virginia  Reports,  Annotatbd. 


76-78 


Blakey  v.  West. 


Arffued.  Thursday,  Jan.  16Ui,  1812. 

Inlnnctloiis*— Motioa  for  DUsolntion  Overrotod— Appeal 

by  CoDMnt.— Upon  a  county  court's  oyerrulluff  a 
motion  for  dissolution  of  an  injunction,  the  par- 
ties cannot  make  the  injunction  perpetual,  by 
consent,  in  order  that  an  appeal  may  be  taken ;  but 
to  authorize  an  appeal,  the  cause  must  be  regu- 
larly proceeded  in  to  a  final  decree.  See  in  Norris 
▼.  Tomlins  and  Gray,  S  Munford.  380.  another  case 
in  which  an  appeal  could  not  be  taken  by  c«n* 
sent  of  parties.  See  also  M'Call  v.  Peachy,  1  Call 
56.  and  Clark  v.  Connay,  1  Munford,  160. 

In  this  case,  (which  was  a  bill  of  injunc- 
tioQ,  filed  in  the  County  Court  of  Bucking- 
ham,) on  the  defendant's  motion  for 
dissolution,  it  was  ordered  and  decreed,  that 
the  motion  be  overruled;  and  (**in  order 
that  an  appeal  might  be  taken"  to  the 
Superior  Court  of  Chancery,)  the  injunc- 
tion was  '*by  consent  of  parties,*'  perpet- 
uated. The  chancellor  reversed  the  decree, 
and  directed  the  bill  to  be  dismissed ;  where- 
upon the  complainant  appealed. 

The  opinion  of  this  Court,  pronounced 
Wednesday,  January  22d,  was  as  follows. 
^'It  not  appearing,  that  the  injunction  was 
perpetuated,  by  the  act  of  the  County  Court, 
or  that  any  final  judgment  was  rendered, 
by  the  said  court,  on  the  case,  although  ( for 
the  purpose  of  appealing)  the  parties  con- 
sented that  the  bill  should  be  perpetuated ; 
— this  Court  is  of  opinion  that  the  appeal 
did  not  lie  to  the  Superior  Court  of 
76  Chancery;  and  that  that  ^court,  con- 
sequently, erred  in  reversing  the  said 
decree,  and  dismissing  the  bill.  The  said 
decree  of  reversal  is  therefore  reversed  with 
costs;  and  the  appeal  dismissed,  in  order 
that  the  case  may  be  proceeded  in,  from  the 
decree  overruling  the  motion  for  dissolution 
as  aforesaid."      

Philips  and  Wife  v.  Mel  son  and  Others. 

Arffued,  Jan.,  1812. 

Wills— Con«triictioa—RMlda«ry  Clause -What  Passes 
Thereby— Reversion  after  Life  Estate,  t— In  this  catte, 
a  general  residuary  clause  in  a  will  was  con- 
strued as  not  carrying  the  reversion  after  a 
life  estate  in  the  land:  there  beinar  other  property 
which  the  testator  evidently  intended  to  convey 
by  such  clause:  and  moreover,  the  life  estate  in 
the  land  beiuff  created  for  the  benefit  of  the  same 
persons,  to  whom  the  residuum  was  bequeathed: 
It  was  therefore  decided,  that  they  were  not  en- 
titled to  the  fee  simple:  but  that  it  vested  in  the 
heir  at  law. 

Same— Same— Same— Same— Same.— See  Kennon  v. 
M'Robert  and  wife,  1  Wash.  111.  112.  where  it  was 
said,  that  a  testator  miffht  devise  lands  for  years 
"or  for  life,  and  limit  no  particular  remainder: 
and,  in  that  case,  the  reversion  will  pass  in  the 
residuary  clause:*'  but  the  reason  sriveu  is,  that 
such  appears  to  be  the  intention  of  the  testator. 
A  case,  therefore,  like  this,  in  which  the  lutentlon 
of  the  tesutor,  collected  from  the  whole  wilLtaken 
together,  appears  to  be  different,  may  properly  be 
considered  as  not  conflictinsr  with  the  principle 
there  laid  down.  See  Wyatt  v.  Saddler's  heirs, 
1  Munford,  537,  and  Johnson  and  others  v.  John- 
son's widow  and  heirs.  Id.  649. 

Isaac  Melson,  of  the  county  of  Accomack, 
by  his  last  will  and  testament,  dated  the 
5th  day  of  June  1784,  and  recorded  June  1st, 
1785,  deviued  his  land  to  his  wife  '^during 
her  widowhood,  to  raise  his    four  youngest 

*See  monoirraphic  note  on  "Injunctions"  appended 
to  Clay  tor  v.  Anthony.  15  Qratt.  518. 

tSee  monogranthic  tiote  on  "Lefiracles  and  Devises" 
appended  to  Early  v.  Early.  Gllm.  124.  The  princi- 
pal case  was  cited  in  Markells  v.  Markells,  82  Qratt. 
867;  Irwin  v.  Zane.  16  W.  Va,  658. 


children  on.  He  gave  to  his  son  Levin 
Melson,  one  large  iron  pot,  his  riding  sad- 
dle, and  a  black  heifer;  to  his  wife  and 
four  youngest  children,  his  two  best  feather 
beds  and  furniture;  to  his  daughter  Nancy, 
one  safe;  to  his  daughter  Betty,  one  desk; 
and  to  his  daughter  Polly,  one  square  wal- 
nut table.  * '  He  desired  the  rest  of  his  estate 
to  be  sold,  and  the  money  to  be  equally  di- 
vided among  his  four  smallest  children, 
and  concluded  with  appointing  Charles 
Bagwell  executor,  who  refusing  to  act,  ad- 
ministration, with  the  will  annexed,  was 
granted  to  M'Keel  Bonowell.  The  personal 
estate  of  the  testator,  in  possession,  at  the 
time  of  his  death  (exclusive  of  the  specific 
legacies  aforesaid)  was  worth,  according' 
to  the  inventory,  421.  9s.  lOd.  The  debts 
paid  by  the  administrator,  and  necessary 
expenses  of  funeral  and  administration, 
amounted  to  421.  158.  10  l-2d. 

Rachel  Melson,  the   widow   of    the 

77  testator,  by  a  **  bargain  *with    Levin 
Melson,  his    eldest   son    and  heir    at 

law,  on  certain  conditions,  which  she  con- 
sidered beneficial  to  herself,  gave  up  to  the 
said  Lievin,  possession  of  the  land  devised 
to  her  as  aforesaid.  She  died,  and  after 
her  death,  he  remained  in  possession  of  the 
land,  and,  by  his  last  will  and  testament, 
dated  the  31st  day  of  March,  1796,  and  re- 
corded June  29th,  in  the  same  year,  devised 
it  to  his  wife  Nanny  Melson,  during  her 
life  or  widowhood;  and  at  her  death  or 
marriage,  part  to  his  son  Noah  Wyat  Mel- 
son, and  his  heirs  for  ever,  and  the  residue 
thereof  to  his  son  James  Milliner,  and  his 
heirs  for  ever." 

Matthias  Philips,  having  married  Nancy, 
the  only  survivor  of  the  four  youngest 
children  of  Isaac  Melson,  (the  other  three 
having  died  unmarried,  and  without  issue,) 
laid  claim  to  the  whole,  or  a  considerable 
part  of  the  said  land,  contending  that,  by 
virtue  of  the  clause  in  his  will,  by  which 
he  directed  the  **rest  of  his  estate  to  be 
sold,  and  the  money  to  be  equally  divided 
among  his  four  youngest  children,'*  the 
remainder  over,  after  the  widow's  life  es- 
tate in  the  land,  was  devised  to  the  said 
youngest  children. 

To  try  his  title,  he  instituted  an  action 
of  ejectment  against  Nanny  Melson,  the 
widow  of  I^evin  Melson ;  in  which  action 
a  case  was  agreed,  stating,  among  other 
things,  that  Betty  Melson,  one  of  the  said 
four  youngest  children,  died  in  her  father's 
lifetime;  and  that  Caty  Melson  and  Polly 
Melson,  the  other  two,  departed  this  life 
after  having  survived  him;  and,  **that  the 
said  Isaac  Melson,  at  the  time  of  his  death, 
jeft  two  daughters  not  mentioned  in  his  said 
will,  to  wit,  Peggy  Wyatt,  who  is  now  liv- 
ing, and  Susanna  Smith,  who  has  died, 
since  the  death  of  the  said  Isaac  Melson, 
leaving  issue,  who  are  yet  alive." 

Judgment  was  entered  for  the  defend- 
ant in  ejectment;  whereupon  Philips  and 
wife  filed  their  bill  in  the  Superior  Court  of 
Chancery  for  the  Williamsburg  district, 
making  the  lawful  representatives  of  Isaac 
and    Levin   Melson   defendants,    and 

78  praying  a  decree  for  the  land  *it8elf, 
or    part     thereof;  or,    if     the    Court 

should  be  of  opinion  that  it  must  be  sold, 
under  the   words  of  the   will,  then  for   the 
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money,  or  ao  much  thereof  as  thej  were 
entitled  to. 

^'The  widow  and  children  of  I^evin  Mel- 
son  answered  the  bill,  denying  the  right 
of  the  plaintiffs  to  any  interest  in  the  said 
land;  insisting  that,  at  the  death  of  the 
widow  of  Isaac  Melson,  a  remainder  over 
did  not  pass,  by  the  residuary  clause,  to 
the  four  younger  children,  but  the  rever- 
sion vested  in  Levin  Melson,  the  heir  at 
law ;  there  being  other  property,  which  the 
testator  probably  had  in  contemplation  in 
the  said  residuary  clause;  and  not  the  said 
remainder  in  the  land.  The  facts  con- 
tained in  the  case  agreed  at  law  were  ad- 
mitted by  the  counsel  on  both  sides  as 
evidence  in  this  suit. 

Chancellor  Tyler  was  of  opinion,  that 
the  residuary  clause  in  Isaac  Melson 's  will, 
conveys  no  interest  to  the  plaintiffs  in  the 
real  estate;  that  there  are  no  words  in  the 
will  conveying  an  intention  in  the  testa- 
tor to  defeat  the  heir  at  law ;  that,  as  the 
testator  devised  his  land  to  his  wife  for 
life,  for  her  benefit  and  that  of  the  younger 
children,  it  is  to  be  fairly  inferred,  that 
he  had  given  them  all  the  interest  in  his 
land  he  intended ;  that  the  implication  in 
the  residuary  clause  is  too  weak  to  warrant 
the  exclusion  of  the  heir;  and  that,  there- 
fore, the  reversion  of  all  the  real  estate  of 
the  said  Isaac  Melson  went  to  his  heir  at 
law,  I^evin  Melson,  or  his  descendants." 
It  was  therefore  decreed  and  ordered,  that 
the  bill  be  dismissed  with  costs;  from 
which  decree  the  plaintiffs  appealed. 

Friday,  January  24th,  1812.  JUDGE 
ROANE  pronounced  the  opinion  of  this 
Comt,  (consisting  of  JUDGES  ROANE, 
CABEIvL.  and  COALTER,)  that  the  de- 
cree be  aflSrmed. 
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*Purcell  V.  Maddox. 

October,   1811. 


I.  Ctaancerv  Practice -Suit  for  Distribution  of  Estate 
—Proceeding  Must  Be  aflralnst  All  Parties.— In  a  suit 
Id  Cbancery,  oa  behalf  of  a  person  wbo  claimed 
a  share  of  a  residnam.  as  purchaser  from  one  of 
the  legatees,  the  administrator  de  bonis  non.  and 
all  the  children  of  the  testator  were  defendants 
to  the  bill,  but  proceedings  were  had  asrainst  two 
of  tbem  only:  viz.  the  legatee  of  whom  the  plain- 
tiff purchased,  and  another,  wbo  also  claimed  the 
same  share  by  a  pretended  purchase;  it  appear- 
ing that,  by  a  decree  in  a  suit  in  behalf  or  the 
administrator  de  bonis  non,  a  division  amonff  cer- 
tain persons  as  residuary  legatees,  had  been 
directed,  and  one  of  the  defendanu  now  before 
the  Court,  had  been  ordered  to  pay  to  the  other 
the  share  in  question.  Yet  it  was  determined 
that  proceedings  should  have  been  had  against 
all  the  defendanu:  and  the  cause  was  remanded 
to  the  Court  below  for  that  puri>ose. 
See  Richardson's  Executors  v.  Hunt,  2  Munford.  p. 

148.  and  Hooper  and  Wife  v.  Royster  and  wife, 

1  Munford,  119. 

In  a  suit  in  Chancery,  in  the  County 
Court  of  Prince  William,  on  behalf  of  John 
Maddox  against  Thomas  Purcell,  adminis- 
trator, de  bonis  non,  and  John  Purcell, 
William  Purcell,  James  Purcell,  George 
Purcell,  Charles  Purcell,  Elizabeth  Purcell, 
and  Sarah  Purcell,  children  of  William 
Purcell  deceased,  the  plaintiff  claimed  the 
defendant  George  Purcell's  share  of  the 
decedent's  estate,  by  purchase  for  a  valu- 
able consideration.  The  defendant,  James 
Purcell,  by  his  answer,  set  up  a  claim  to 
the  same  share,  by  virtue  of  a  similar  bar- 
gain; contending  that  the  plaintiff  had 
fraudulently    induced   the    said    George    to 


sell  his  share,  when  he  was  drunk,  and  for 
a  very  inadequate  consideration  ;  but  that 
his  own  purchase  was  fairly  made  for  a 
reasonable  price.  The  answer  of  George 
Purcell  supported  that  of  James ;  and  both 
insisted  that,  according  to  the  contract  be- 
tween Maddox  and  George  Purcell,  either 
party  had  a  right  to  recant  within  a  certain 
time;  which,  he  the  said  George  had  offered 
to  do ;  but  Maddox  had  refused  to  release 
him  from  the  agreement. 

A  copy  was  exhibited  of  a  decree  in 
Chancery,  in  a  suit  by  Thomas  Purcell 
against  the  said  William  Purcell's  ** repre- 
sentatives,"* by  which  a  residue  of  the 
estate  of  the  said  decedent,  remaining  in 
the  executor's  hands,  to  the  amount  of  2131. 
158.,  was  ordered  to  be  equally  divided 
among  Thomas  Purcell,  James  Purcell, 
George  Purcell,  Elizabeth  Purcell,  and 
Sarah  Purcell,  who  (it  was  said  therein) 
were  all  the  legatees   having  a  right 

80  to  the    said    ^residue;     so    that  the 
share  of  each  was    421.  ISs.     It  was 

stated  in  the  same  decree,  that  the  said 
legatees  had  become  the  purchasers  of  the 
said  estate ;  and  James  Purcell  was  ordered 
to  pay  to  George  the  sum  of  421.  15s.  for 
the  purpose  of  making  an  equal  division. 
The  right  of  the  plaintiff  .Maddox  to  the 
benefit  of  his  bargain  with  George  Pur- 
cell,   appeared  established  by    depositions. 

No  process  was  served  on  the  other  de- 
fendants, who  were  stated,  in  the  sheriff's 
return,  to  be  **no  inhabitants  of  his  baili- 
wick;" neither  was  any  order  of  publica- 
tion entered  against  them.  In  what 
manner  the  cause  was  set  for  hearing  is 
not  set  forth  in  the  record.  But  on  the 
6th  of  April,  1808,  the  County  Court  decreed, 
''that  the  plaintiff  recover  against  the  said 
defendant,  James  Purcell,  the  sum  of  421. 
158.,  with  interest  from  the  1st  of  January, 
1803,  till  paid ;  and  that  the  said  defendant 
pay  the  costs,  &c."  This  decree  was 
affirmed  by  the  Supreme  Court  of  Chancery 
for  the  Richmond  district ;  whereupon  the 
said  James  Purcell  appealed  to   this  Court. 

On  Monday,  the  3d  of  February,  1812,  the 
President  delivered  the  Court's  opinion, 
that  the  decree  of  the  County  Court  was 
erroneous,  because  proceedings  were  not 
had  against  all  the  defendants  to  the  bill 
of  the  appellee ;  although,  upon  the  merits 
of  the  case,  (as  now  disclosed,)  this  Court 
inclined  to  approve  the  said  decree. 

The  decrees  of  both  the  Courts  below 
were,  therefore,  reversed;  and  the  cause 
remanded  to  the  said  Court  of  Chancery, 
and  thence  to  the  County  Court,  to  be 
finally  proceeded  in  as  to  all  the  parties 
aforesaid.  

81  *Davi8  V.  Johnson  &  Company. 

Arffued.  Friday,  December  20, 1811. 

I.  Sheriff— Failure  to  Levy— Action  on  Case— instmc- 

tlons.t— In  an  action  on  the  case,  arainst  a  Sberiff, 
for  faillnsr  to  levy  an  executioo.  If  the  return  on 
the  execution  was  "that  there  were  no  effects 
with  which  the  debt   could    be    satisfied,"    the 


*Note.  Who  were  made  defendants,  in  that  suit, 
as  "representatives"  of  William  Purcell,  did  not 
appear  in  the  transcript  of  the  decree.— Note  in 
Orlffinal  Edition. 

tSee  monofirraphic  note  on  "Sheriffs  and  Consta- 
bles" appended  to  Qoode  v.  Gait,  Qilm.  152:  mono- 
firraphic note  on  "Instructions"  appended  to 
Womack  v.  Circle,  29  Oratt  192. 
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burthen  is  thrown  on  the  plaintiff  of  proving  the 
falsehood  of  such  return;  and  the  Court,  if  re- 
quested in  a  proper  manner,  ousrht  so  to  instruct 
the  jury.  But  if  the  defendant  request  the  Court 
to  instruct  the  Jury,  "that  it  is  incumbent  on  the 
plaintiff  to  prove  the  falsehood  of  the  return 
mentioned  in  the  declaration;"  and  no  return  be 
distinctly  stated  therein:  the  court  ouffht  to  de- 
cline firivinff  any  instruction  in  pursuance  of  such 
request. 

This  was  an  action  on  the  case  in  the 
Fredericksburg  District  court  on  behalf  of 
Kichard  Johnson  and  James  Young,  mer- 
chants and  partners,  trading  under  the 
iirm  and  style  of  Richard  Johnson  A 
Company,  against  Isaac  Davis,  late  Sheriff 
of  Orange  County,  for  misconduct  in  office, 
in  refusing  and  neglecting  to  levy  a  writ 
of  fieri  facias,  in  favour  of  the  plaintiflFs, 
against  a  certain  Benjamin  Hyde,  which 
lawfully  came  to  his  hands  to  be  executed ; 
the  plaintiff  averring  that,  **at  the  time  of 
the  delivery  of  the  said  writ  of  fieri  facias 
to  the  said  defendant,  and  afterwards,  and 
before  the  return  of  that  writ,  that  is  to 
say,  on  the  day  of  ,  the  said  Ben- 

jamin had  divers  goods  and  chattels,  within 
the  bailiwick  of  the  said  declaration,  of 
which  he  might  have  made  and  lev- 
ied the  debt,  interest  and  costs  afore- 
said, as  he  was  by  the  said  writ  com- 
manded, to  wit,  at  Orange  County  aforesaid ; 
of  which  the  defendant  then  and  there 
had  notice."  The  defendant  did  not  ex- 
pressly state,  whether  any,  or  what,  return 
was  made  on  the  writ  of  fieri  facias. 

Plea  **not  guilty,"  and  issue. 

On  the  trial  of  the  cause,  the  defendant 
moved  the  court  to  instruct  the  jury,  **that 
it  lay  on  the  plaintiffs  to  prove  the  false- 
hood of  the  return  mentioned  in  the  decla- 
ration as  made  by  the  defendant,  on  the 
plaintiff's  execution  against  Benjamin 
Hyde,  as  therein  set  out.  The  Court  in- 
structed the  jury  that  it  lay  on  the  defend- 
ant to  prove  the  truth  of  the  said  return." 
The  defendant  excepted  to  that  opinion, 
and  (a  verdict  and  judgment  having  been 
rendered  against  him)  appealed  to  this 
court. 

Tuesday,  February  11,  1812,  the  follow- 
ing opinion  of  the  court  (consisting  of 
JUDGES  ROANE,    CABELrL,    and  COAL- 

TER,)  was  pronounced. 
82  ***The  Court  is  of  opinion,  that  the 

appellant  having  moved  the  court 
below  to  instruct  the  jury  that  it  lay  on  the 
appellees  to  prove  the  falsehood  of  the  re- 
turn mentioned  in  the  declaration,  as  made 
by  the  appellant  on  the  appellee's  execu- 
tion, when  no  such  return  is  distinctly 
stated  in  such  declaration ;  the  said  court 
ought  to  have  declined  giving  any  instruc- 
tion in  pursuance  of  such  request.  Th^ 
Court  for  the  purpose  of  preventing  further 
litigation  in  this  case,  also  expresses  its 
opinion  to  be  that,  if  the  return  to  which 
the  instruction  in  question  was  ap- 
plied, had  been  that  there  was  no  effects 
with  which  the  debt  of  the  appellees  coiild 
be  satisfied,"  *'such  instruction  was  also 
erroneous;  as  such  return  should  be  so  far 
taken  to  be  true  as  to  throw  the  burthen  of 
proof  on  the  adverse  party : — and,  as  this 
instruction  (though  probably  proceeding 
from  the  mistake  of  both  the  Court  and  the 
parties)  might  have  produced  injury  to  the 
appellant;  and   as   the   said   judgment,  for 


the  reasons  aforesaid,  is  erroneous; — it  is 
considered,  that  the  same  be  reversed,  Ac.  ; 
that  the  verdict  be  set  aside,  and  a  new 
trial  be  bad.  on  which  the  instruction  of 
the  Court,  if  required,  must  conform  to  the 
foregoing  opinion." 


83  *Legrand,  Executor  of  Anderson,  v. 

Francisco  and  Others. 

Arffued  Oct.  22,  and  Not.  27th,  1811. 

I.  Chancery  Practice— Plnsl  Decree-Necessity  of  De» 
cree  Nisi.*— Where  a  defendant  In  Cbancery  bas 
not  answered  the  bill.  It  is  error  to  enter  a  final 
decree  afirainst  him  without  the  previous  serylce 
of  a  decree  nisi.  And  his  appearing  before  com- 
missioners appointed  to  take  an  account,  or  havlns* 
notice  of  their  proceediufir  to  take  it,  does  not  pre- 
clude him  from  making  this  objection. 

a.  Same— Salt  by  Lesatees  for  Division— Effect  of  Plnaff 
Decree.— It  seems  that  a  final  decree,  in  a  suit  by 
legatees,  for  the  division  of  a  testator's  estate.  Is 
a  bar  to  a  bill  exhibited  by  the  same  persons,  or 
their  lesral  representatlTes.  suffffestiufir  that  the 
executor  had  kept  back  part  of  the  property,  but 
not  averriufir  that  this  was  new  matter  since  dis- 
covered, or  that  the  decree  was  obtained  by 
fraud,  t 

In  a  suit  in  Cumberland  county  Conrtt 
between  James  Anderson,  an  infant,  by 
Charles  Allen,  his  guardian,  Peter  Fran- 
cisco, and  Susanna,  his  wife,  and  Agnes 
Anderson,  an  infant,  bj  William  Ander- 
son, her  next  friend,  plaintiffs  and 
Thomas  Anderson,  executor  of  James 
Anderson,  deceased,  defendant,  for  a 
division  of  the  estate  of  the  said  decedent 
among  the  several  legatees,  according  to 
his  will;  and  the  plaintiffs  having  filed 
their  bill,  and  the  defendant  his  answer, 
by  consent  of  parties,  commissioners  were 
appointed,  who  made  a  report,  stating  a 
division  and  allotment  of  the  said  estate, 
or  so  much  thereof  "as  was  rendered  by 
the  executor,**  among  the  plaintiffs  and 
the  defendant;  whereupon,  at  March 
Court,  1788,  it  was  decreed  and  ordered,  that 
the  said  division  and  allotment  be  made  firm 
and  stable  between  the  parties,  and  that 
they  pay  equal  proportions  of  the  costs  of 
suit. 

No  appeal  was  taken ;  nor  bill  of  review 
filed  with  leave  of  the  court.  Susanna, 
the  wife  of  Francisco,  having  afterwards 
died,  and  David  Malone  having  intermar- 
ried with  Agnes  Anderson,  a  bill  was  filed 
in  the  same  County  Court,  in  January, 
1791,  by  Peter  Francisco,  administrator  of 
Susanna  Francisco,  his  late  wife,  James 
Anderson,  David  Malone,  and  Agnes  his 
wife,  against  Thomas  Anderson,  executor 
of  James  Anderson,  deceased,  charging 
*'that  the  said  testator  left  on  his  planta- 
tion, at  the  time  of  his  death,  a  consider- 
able estate  of  personal  goods  and  chattels, 
consisting  of  corn,  wheat,  oats,  tobacco, 
horses,  hogs,  sheep,  a  nd  stock  of  all  kinds, 
with  a  great  quantity  of  plantation  uten- 
sils, and  which  came  to  the  hands  and 
possession    of    the    said     defendant, 

84  *and    unaccounted    for,    by    the  said 
defendant  before  the   commissioners, 

appointed  by    a  decree    of  the    said  County 
Court  of  Cumberland,  to   divide   the  estate 


*See  monofirraphic  note  on  "Decrees"  appended  ta 
Evans  v.  Spurffin.  tl  Gratt.  615. 

tNote.  Such  a  bill  is  not  a  bill  of  review,  but  an 
oriirtnal  bill.  See  the  note  to  EUsscy  v.  Lasers 
executrix.  2  H.  &  M.  591.— Note  in  Original  Edition. 
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of  the  said  testator,  according  to  his  last 
will  and  testament."  The  plaintiff  there- 
fore prayed  that  a  new  account  might 
be  rendered  of  the  defendant's  administra- 
tion, and  a  final  settlement  and  division  be 
made,  by  commissioners  to  be  appointed  by 
the  Court.  But  there  was  no  averment, 
in  this  bill,  that  the  new  matter  therein 
set  forth  was  discovered  by  the  plaintiffs 
since  the  decree  in  March,  1788;  nor  that 
the  said  decree  was  obtained  by  fraud. 

The  defendant  not  having  answered,  an 
order  of  account  was  made,  without  any 
service  of  a  decree  nisi.  The  defendant  at 
first  attended  the  Commissioners,  who 
made  a  report  on  the  7th  of  May,  1800,  stat- 
ing a  balance  of  1071.  13s.  6d.,  due  from 
him  to  the  complainants.  **For  reasons 
appearing  to  the  Court,"  this  report  was 
set  aside,  and  another  account  directed  to 
be  taken  by  the  same  Commissioners.  The 
defcndapt  had  notice,  but  failed  to  attend 
them,  in  the  last  instance;  and  in  Janu- 
ary, 1801,  they  made  another  report,  where- 
upon it  wasr  decreed  and  ordered,  that  the 
plaintiffs  recover  against  him  1331.  7s.  4d., 
with  interest  from  October,  1787,  till  paid, 
and  the  costs. 

From  this  decree  the  defendant  appealed 
to  the  Superior  Court  of  Chancery  for  the 
Richmond  district,  where  (on  the  7th  of 
March,  1803.)  the  Court,  '^neither  aflfirming 
nor  reversing  the  decree  at  this  time,  re- 
ferred the  accounts  between  the  parties  to 
one  of  its  own  Commissioners,  to  be  by  him 
examined,  stated,  settled,  and  to  the  Court 
reported:  the  appellant  was  permitted 
to  answer  the  bill  of  the  appellees,  and 
commissions  to  take  depositions  were 
awarded."  The  appellant  then  filed  an 
answer,  in  which  he  averred  that  he  had 
gone  into  a  settlement  with  the  complainant, 
under  an  order  of  Cumberland  County  Court, 
and  fully  and  fairly  accounted  for  ail  his 
transactions  as  executor;  that  noth- 
85  ing  was  due  •from  him  to  the  com- 
plainants; and  that  no  allowance  had 
ever  been  made  him  for  his  services  as 
executor. 

A  report  was  afterwards  made  by  a  com- 
missioner, on-  considering  which,  together 
with  sundry  examinations  of  witnesses,  the 
Chancellor,  (Taylor,)  on  the  2d  of  May, 
1807,  reversed  the  decree  of  the  County 
Court,  and  adjudged  and  decreed  that 
Josiah  I^egrand,  (on  whose  behalf,  as 
appellant,  the  appeal  had  been  revived, 
which  abated  by  his  death,)  **out  of  the 
goods  and  chattels  of  Thomas  Anderson 
deceased,  in  his  hands  to  be  administered, 
pay  to  each  of  the  appellees  531.  4s.  Id., 
with  interest  thereupon,  at  the  rate  of  five 
per  centum  per  annum,  to  be  computed 
from  the  first  day  of  November,  1803,  until 
payment;  and  moreover,  out  of  the  same 
estate  in  his  hands  to  be  administered,  if 
so  much  thereof  he  hath,  and  if  not,  out  of 
his  own  estate,  pay  to  the  appellees  the  costs 
by  them  expended,  as  well  in  prosecuting 
the  suit  in  the  said  County  Court,  as  in  de- 
fending the  said  appeal." 

From  which  decree  Josiah  Legrand 
appealed. 

L/eigh,  for  the  appellant.  The  decree  of 
the  County  Court  was  erroneous,  because  no 
day  was  given  the  defendant  to  show  cause 


against  it ;  which  ought  always  to  be  done 
where  the  decree  is  by  default,  (a)  Our  act 
of  assembly (b)  does  not  alter  this  rule. 
The  proviso,  *4hat  the  Court,  for  good 
cause  shown,  may  allow  the  answer  to  be 
filed,  and  grant  a  further  day  for  the  hear- 
ing," shows  the  meaning  of  the  act  to  be, 
that  the  decree  must  not  be  absolute,  but 
conditional ;  and  such  has  been  the  constant 
practice  of  our  country. 

2.  The  Chancellor's  decree  was  also 
erroneous.  The  decree  of  March,  1788,  be- 
tween the  same  parties,  and  in  relation  to 
the  same  subject  of  controversy,  was  a  com- 
plete bar  to  this  suit.(c)  A  bill  of  review 
might,  indeed,  have  been  resorted  to  for 
error  in  law,  if  such  existed,  on  the  face  of 
that  decree,  or  upon  new  matter  since  dis- 
covered, (d)  But  this  was  not  a  bill  of 
review. 

86  *The   Chancellor    has     erred,    too, 
with   respect  to   costs.     He   reversed 

the  county  Court  decree,  yet  gave  the 
costs  of  both  Courts  against  the  appellant. 
If  the  decree  was  irregular,  the  appellant 
ought  not  to  pay  the  costs  of  correcting  it. 

Wickham,  on  the  same  side,  observed 
that  the  costs  of  the  appeal  ought  not  to 
have  been  decreed  to  be  paid  by  Josiah 
I^egrand,  out  of  his  own  estate,  in  case 
that  of  his  testator  should  be  deficient; 
but  out  of  the  estate  of  the  testator  only ; 
because  the  testator,  having  appealed, 
was  himself  the  cause  of  incurring  those 
costs. 

Wirt,  for  the  appellees.  As  to  the  first 
objection ;  where  a  defendant  in  a  Court 
of  equity  has  attended  to  the  taking  of  dep- 
ositions, and  made  objections  to  the  Com- 
missioner's proceedings,  he  ought  to  be 
considered  as  a  party  in  substance,  though 
not  in  form.  Thomas  Anderson  was  per- 
mitted to  file  his  answer,  in  the  Superior 
Court  of  Chancery;  and  the  whole  case 
was  referred  to  Master  Commissioner 
Greenhow.  He  had  full  opportunity  of  de- 
fence before  that  Commissioner,  and  fully 
availed  himself  of  it. 

Our  second  Bill  in  the  County  Court  was 
in  the  nature  of  a  bill  of  review,  if  one 
was  necessary;  but,  in  fact,  such  a  bill 
was  not  necessary ;  our  only  object  being 
to  charge  additional  facts  against  the  exec- 
utor. The  prior  proceedings  are  no  where 
pleaded  in  bar. 

Coats  are  discretionary  with  a  Court  of 
equity.  The  executor  withheld  the  estate 
improperly:  and,  since  his  misconduct 
rendered  the  suit  necessary,  he  ought  to 
pay  the  costs. 

Wickham,  in  reply.  The  County  Court 
decree  was  clearly  erroneous.  There  was 
no  direction  that  the  decree  nisi  should  be 
served  on  the  party,  without  which,  it 
could  not,  with  propriety,  be  made  abso- 
lute. The  defendant's  attending  the  Com- 
missioner    did     not     preclude     him 

87  *from    making  this  objection  ;  as,  in 
Blincoe  v.  Berkeley,  (1  Call,  405,)  the 

appearance  of  the  adverse  party,  at  the 
taking  of  the  deposition,  was  held  to  be  no 


(a)  Hlnde's  Cli.  Pr.  488. 

(b)  RcVd  CkMie,  Ist  vol.  p.  fl6,  sect  28. 

(c)  Coop.  £q.  269. 

(d)  Coop.  Eq.  89. 
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waiver  of  his  objection  that  it  was  taken 
under  a  commission  issued  without  notice 
of  the  intended  application  for  it.  The 
principle  which  governed  that  decision 
applies  to  this  case.  Thomas  Anderson's 
appearance  in  Court  was  not  until  after 
the  first  decree,  though  at  the  term  in 
which  it  was  pronounced;  and  then  only 
for  the  purpose  of  appealing.  It  was  no 
appearance  to  the  cause. 

The  Chancellor,  upon  the  answer  filed 
before  him,  ought  to  have  determined 
whether  the  decree  of  March,  1788,  was  a 
bar  or  not;  instead  of  doing  which  he  re- 
ferred the  accounts  again.  That  decree 
was  either  regular  or  irregular.  If  irreg- 
ular, it  could  not  be  set  aside  but  by  ap- 
peal, writ  of  •rror,  supersedeas,  or  bill  of 
review.  The  plaintiffs  should  have  ex- 
cepted to  the  report  of  the  first  commis- 
sioners, if  it  was  incomplete,  if  all  the 
property  was  not  produced  to  them  by  the 
executor. 

The  bar  relied  upon  in  the  answer  is 
equally  good  as  if  formally  pleaded.  He 
says  in  the  answer  that  he  had  fully  and 
fairly  settled  all  his  accounts  as  executor 
before  those  commissioners. 

There  are  three  instances  in  which  a 
party  may  overhaul  a  decree :  1.  i*or  error 
in  law  apparent  on  its  face;  (which  is  not 
pretended  in  this  case;)  2.  Upon  discovery 
of  new  matter;  and,  3.  Where  the  decree 
was  obtained  by  fraud ;(a)  in  which  case 
there  may  be  a  quasi  bill  of  review.  But 
no  discovery  of  new  matter,  or  fraud  in 
obtaining  the  decree,  is  suggested  here. 
Again,  a  bill  of  review  cannot  be  filed 
without  leave  of  the  court.*  This  bill, 
therefore,  was  not  a  bill  of  review;  and 
should  have  been  dismissed,  being  barred 
by  the  decree. 

Thursday,  February  13th,  1712,  the 
88  president  pronounced  *tne  opinion  of 
the  Court,  that  the  decrees  of  the  Su- 
perior Court  of  Chancery,  and  County 
Court,  were  both  erroneous;  that  of  the 
County  Court,  because  *4t  was  rendered 
against  the  testator  of  the  appellant  with- 
oat  his  having  answered  the  bill,  or  the 
nisi  decree  served  upon  him." 

Both  decrees  were  therefore  reversed, 
'^without  deciding  upon  any  other  points 
made  or  occurring  in  this  cause,t  and  it 
was  ordered,  that  the  cause  be  remanded 
to  the  said  Court  of  Chancery,  and  from 
thence  to  the  County.  Court,  to  be  regularly 
proceeded  in  from  the  nisi  decree  of  the 
said  County  Court,  so  as  to  let  the  appel- 
lant avail  himself  of  the  decree  of  that 
Court  of  March,  1788,  in  a  suit  between 
the  same  parties,  which,  as  it  now  seems 
to  this  Court,  ought  to  be  conclusive,  or  to 
make  such  other  defence,  against  the  bill, 
as  he  may  be  advised  is  right  and  proper, 
in  order  to  a  final  decree." 


88-89 
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(a)  Coop.  Eq.  45,  96.  98. 

•Note.  A  bill  to  Impeach  a  decree  for  fraud  in 
obtaining  it,  may  be  filed  without  leave  of  the  Court, 
and  is  an  orisrinal  bill.  See  Coop.  £q.  96.  97:  2  P. 
Wms.  73.  Loyd  y.  Mansell.  See  also  Banks  y.  An- 
derson and  others.  3  H.  &  M.  '20.— Note  in  Original 
Edition. 

tNote.  Several  points  were  sufiTflrested  in  the 
arfirument.  which,  not  beinsr  decided  by  the  Court, 
are  not  mentioned  by  the  reporter.—Notc  in  Origi- 
nal Edition. 


Pitts,  Executor  of  Rowzee,  v.  Tidwall. 

Febry..  1812, 

I.  InJunctioot—DiMolatloa— Appeal  ->  Stetate.— Under 

the  8d  section  of  the  act  of  January  20th.  18M. 
concerning  the  proceedings  in  Courts  of  Chancery. 
(Revised  Code,  3d  vol.  p.  39.)  an  appeal  from  an 
order  dissolving  an  injunction,  could  not  be  taken. 
but  only  from  the  dismission  of  the  bill. 
But  see  the  act  of  January  20th,  1810,  acts  of  1809. 
ch.  11th.  sect  2d. 

a.  Appellate  Practlcci— DIsmlMal  of  BllibyCoaiplalii. 
ant—Effect.— It  is  not  competent  to  a  complainant 
to  dismiss  his  own  bill,  and  then  object,  in  an 
appellate  Court,  that  the  prayer  thereof  has  not 
been  decreed  in  his  favour. 

a.  lojaoctlon— DtaMlatlon-Whea  Bill  StanaaDUariaaed 
— Preannptlon  in  Appellate  Court.— Where  an  in- 
junction is  wholly  dissolved  in  a  County  or  Cor- 
poration Court,  the  bill  is  not  to  stand  dismlaaed. 
until  two  succeedinsr  Courts  have  been  held  there- 
after in  such  County  or  Corporation:  and  the 
appellate  Court  will  not  presume,  from  lenfftb  of 
time,  that  two  such  Courts  were  held;  but  this 
circumstance  must  explicity  appear  in  the  tran* 
script  of  the  record. 

4.  Same— Saoie-Saaie. -Quaere.  If  it  do  explicitly 
appear,  that  two  such  Courts  were  held;  and  It  do 
not  appear  that  at  or  before  the  second  court, 
any  cause  was  shown  against  the  dismission  of 
the  bill:  can  the  clerk's  ne^lectinff  to  enter  the 
dismission  have  the  effect  of  keeping  the  cause 
on  the  docket? 

Thomas  PittA,  execntor  of  Ralph  Rowzee, 
deceased,  having  brought  an  action 
89  of  debt  in  the  County  *Court  of  West- 
moreland, and  obtained  a  judgment 
against  Reuben  Tidwell,  upon  a  bond  for 
341.  10s.  lid.,  executed  to  the  said  Rowzee 
in  his  life  time,  a  bill  was  filed  on  the 
chancery  side  of  that  Court,  and  injunction 
granted,  to  stay  proceedings  on  the  said 
judgment.  The  equity  stated  was,  that 
Rowsee  had  been  guardian  of  the  com- 
plainant, from  the  time  of  his  being  very 
little  more  than  14  years  of  age,  until  he 
attained  the  age  of  21  years;  shortly  after 
which  the  said  Rowzee,  who  was  uncle  to 
the  complainant,  taking  advantage  of  the 
influence  he  had  over  him,  in  consequence 
of  having  the  entire  control  of  his  person 
and  property  so  many  years,  had  induced 
him  to  enter  into  a  settlement  of  the  guard- 
ianship account,  and,  (through  his  igno- 
rance of  the  nature  of  accounts,  of  the 
annual  profits  of  his  estate,  and  of  the  dis- 
bursements which  had  been  made  for  him 
by  the  said  guardian,)  had  persuaded  him 
to  execute  the  bond  aforesaid,  for  a  pre- 
tended balance  due  from  him;  *'he,  the 
said  Ralph,  stating,  that  he  never  intended 
to  demand  any  thing  of  the  complainant, 
but  that  his  only  object  was  to  have  the 
account  closed." 

The  merits  of  the  case  need  not  be  further 
reported;  being  sufficiently  set  forth  in 
the  opinion  of  Judge  Fleming. 

The  County  Court,  on  considering  the 
bill,  amended  bill,  answer,  amended  an- 
swer, and  exhibits,  at  February  term, 
1806,  ordered  the  injunction  to  be  dissolved, 
**and  that  the  defendant  recover  of  the 
complainant  his  costs,"  &c. ;  from  which 
decree  the  defendant  prayed  an  appeal  to 
the  Superior  Court  of  Chancery  for  the 
Williamsburg  district.  ''And  at  another 
day,  to  wit,  at  a  Court  of  quarterly  session 
continued    and    held      for     Westmoreland 


tSee  monographic  note  on  "Injunctions'*  appended 
to  Claytor  v.  Anthony,  15  Qratt  618. 

iSee  monographic  note  on  **Appeal  and  Error'*  ap- 
pended to  BLill  y.  Salem,  etc.,  Turnpike  Co..  1  Rob. 
268. 
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County,  the  30th  day  of  October,  1806,  came 
the  complainant  and  dismiBaed  his  bill, 
and  prayed  an  appeal  to  the  Stiperior  Court 
of  Chancery  for  the  Williamsburg  dis- 
trict/' 

The  chancellor  (Tyler)  was  of  opinion 
that,  instead  of  the  County  Court's  dissolv- 
ing the  injunction,  it  should 
^  *haye  directed  an  account  to  be 
taken  of  the  said  Ralph  Rowzee,  dur- 
ing the  whole  period  he  acted  as  guardian 
to  the  appellant,  with  any  other  accounts 
wh<ch  may  since  have  subsisted  between 
them."  He  therefore  reversed  the  decree, 
and  ordered  the  cause  to  be  remanded  to 
the  said  County  Court,  for  that  Court  to 
direct  the  accounts  aforesaid,  to  be  taken ; 
giving  leave  to  the  parties  to  take  further 
testimony  as  they,  or  either  of  them,  may 
choose. 

From  this  decree,  Pitts,  executor  of 
Kowzee,  appealed. 

Saturday,  February  22d,  1812,  the  follow- 
ing was  pronounced  as  the  opinion  of  this 
Court. 

''The  Court  is  of  opinion,  that  the  first 
appeal  taken  in  this  case,  being  from  an 
order  dissolving  an  injunction;  and  it 
neither  appearing  that  two  succeeding 
courts  had  been  held  thereafter,  in  the  said 
county ;  (even  prior  to  the  time  when  the 
second  appeal  was  prayed;)  nor  that  the 
clerk  had  entered  a  dismission  of  the  bill, 
pursuant  to  the  3d  section  of  the  act  of  Jan- 
uary, 1804,  entitled  ''An  act  concerning 
the  proceedings  in  Courts  of  Chancery,  and 
for  other  purposes;"  (one,  or  both,  of  which 
were  necessary  to  make  the  decree  of  dis- 
solution final;)  the  said  order  was  not  of  a 
character  to  authorize  an  appeal  to  the 
Superior  Court  of  Chancery.  And,  as  to  the 
appeal  prayed  upon  the  dismission  of 
the  bill,  by 'the  appellee,  in  October,  1806 
the  Court  is  further  of  opinion,  that  it  is 
not  competent  to  a  party  to  dismiss  his 
bill,  and  then  object  in  an  appellate  Court 
that  the  prayer  thereof  has  not  been  decreed 
in  his  favour. 

"The  decree  of  the  Superior  Court  of 
Chancery  is  therefore  reversed  with  costs ; 
and  that  of  the  County  Court,  dismissing 
the  appellee's  bill  at  his  own  instance,  is 
to  be  affirmed." 

JUDGE  FLEMING,  dissenting  from  the 
foregoing,  pronounced  the  following  sepa- 
rate opinion. 

Whenever  I  dissent  from  a  majority 
91  of  the  court,  it  *will  perhaps  be  ex- 
pected, and  I  think  it  incumbent  on 
me,  to  assign  some  reason  for  my  opinion ; 
and  the  difference  on  this  occasion  being 
merely  on  a  matter  of  practice,  I  shall 
briefly  notice,  that  on  the  27th  of  February 
1806,  Tidwell's  injunction  was  dissolved  by 
the  County  Court  of  Westmoreland,  on 
which  he  prayed  an  appeal,  which  was  al- 
lowed him  on  the  usual  terms ;  but  it  being 
from  an  interlocutory  decree,  not  author- 
ized by  law,  he  could  not  prosecute  it. 
By  an  act  of  assembly,  passed  the  20th  of 
January,  1804,  (ch.  29,  sect.  4,)  it  is  enacted 
that  "where  an  injunction  is  wholly  dis- 
solved in  an  inferior  Court,  the  bill  of  the 
complainant      shall    stand     dismissed     of 


course,  with  costs,  unless  sufficient  cause 
be  shown  against  such  dismission,  at  or 
before  the  second  Court,  let  the  same  be 
monthly  or  quarterly  thereafter:  and  it 
shall  be  the  duty  of  the  several  clerks  of 
the  said  Courts  to  enter  such  dismission 
on  the  last  day  of  the  terms  aforesaid." 

It  was  the  official  duty  then  of  the  clerk 
of  Westmoreland  County  to  have  entered 
the  dismission  of  the  bill  on  the  last  day 
of  the  same  Court  after  the  injunction  was 
dissolved,  no  sufficient  cause  having  been 
shown  against  such  dismission.  At  the  Oc- 
tober Court  following,  Tidwell,  finding  the 
cause  still  on  the  docket,  did  what  the 
clerk  ought,  ex  officio,  to  have  done  before ; 
as  it  is  highly  presumable  that  two  Courts, 
either  monthly  or  quarterly,  had  inter- 
vened between  February  and  October,  when 
Tidwell  dismissed  his  bill,  and  prayed  an 
appeal  (not  from  the  dismission  of  his  own 
bill,  but)  from  the  decree  dissolving  his 
injunction,  which  then  had  become  final.  / 
There  appears  some  irregularity  in  the 
proceedings,  but  it  was  not  the  fault  of  the 
appellee;  and,  in  cases  of  equity,  I  am  not 
for  adhering  to  rigid  rules  of  practice; 
but  would  relax  a  little  to  obtain  justice. 

With  respect  to  the  merits  of  the  cause, 
it  appears  to  me  that  the  decree  directing 
an  account  to  be  taken  of  the  guardianship 
of  Rowzee  is  correct :  First,  because 
92  *the  estate  of  his  ward  consisted  of 
between  thirty  and  forty  negroes 
and  about  450  acres  of  good  land :  he  was 
nent  only  two  years  to  school  from  the  age 
of  fourteen,  when  Rowzee  became  his 
guardian,  lived  chiefly  among  his  relations, 
was  meanly  clad,  and  had  large  sums  of 
money  to  pay  after  he  came  of  age,  for 
necessaries  whilst  he  was  under  the  guard- 
ianship of  his  uncle  Rowzee.  Secondly, 
because  the  guardian  (conscious,  no  doubt, 
that  he  had  not  done  justice  to  his  ward, 
but  had  neglected  his  interests)  showed 
great  anxiety  to  have  the  account  of  his 
guardianship  settled,  as  soon  as  his  ward 
came  of  age ;  saying,  at  the  same  time, 
"that  he  was  fearful,  unless  he  could  get  a 
settlement  that  he  should  be  greatly  in- 
jured, on  account  of  the  property  of  his 
ward  being  considerably  wasted  during  his 
minority."  Thirdly,  because  after  the  set- 
tlement, (when  or  how  at  was  made  does 
not  appear,)  he  took  the  bond  of  his  ward 
for  about  341. ,  but  declared  he  never  intended 
to  receive  any  money  on  it;  but  only 
meant  it  as  a  bar  against  any  claim  which 
his  ward  might  bring  against  him,  as  his 
guardian ;  and  it  is  in  evidence  that  great 
waste  had  been  committed  on  Tidwell's 
property,  whilst  Rowzee  was  his  guardian. 
And  lastly  because  by  our  act  of  Assembly 
concerning  guardians,  orphans,  &c.  it  is 
enacted,  that  every  orphan  who  has  an 
estate,  the  profits  of  which  shall  not  be 
sufficient  for  his  or  her  maintenance,  shall 
be  bound  apprentice,  Ac.  Upon  these 
grounds,  I  am  of  opinion  that  the  decree 
directing  an  account  to  be  taken  of  the 
guardianship  of  the  appellant'  s  testator 
ought  to  be  affirmed :  but  a  majority  of 
the  court  being  of  a  different  opinion,  the 
decree  is  reversed,  and  the  bill  of  the 
appellee  dismissed  with  costs. 
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*Throclcmorton   v.  Cooper's  Lessee. 


Marcb.  1812. 


I.  BJectment*  -Arrest  of  JudsriBeBt— Variance  in  Counts 
of  Declaration.— After  issue  joined  in  ejectment  on 
the  title  only,  and  a  verdict  for  the  plaintiff,  for 
the  land  in  one  of  the  counts  in  the  declaration 
mentioned,  it  is  noffronnd  for  arrest  of  judfirment. 
that  the  two  counts  laid  demises  of  the  same  land 
from  different  persons.  See  Rev.  Code,  1st  vol. 
ch.  76,  sect.  35,  p.  112.  ^ 

a.  Sane— Variance  In  Account— Demurrer.  -  Quaere, 
would  a  demurrer  to  the  declaration  in  this  case 
have  been  sustained? 

In  an  action  of  ejectment,  in  the  Supe- 
rior Court  of  Frederick  County,  the  declara- 
tion contained  two  counts;  the  first  of 
which  laid  the  demise  of  the  land  in  con- 
troversy, (viz.  **the  land  whereon  Albion 
Throckmorton  formerly  lived  containing 
294  acres,'*)  as  from  a  certain  John  Holker ; 
and  the  second  laid  the  demise  of  the  same 
land,  as  from  Hannah  H.  Cooper.  Mor- 
decai  Throckmorton,  tenant  in  possession, 
was  admitted  defendant  in  the  room  of  the 
casual  ejector,  confessed  the  lease,  entry, 
and  ouster,  pleaded  the  general  issue,  and 
agreed  to  insist  on  the  title  only  at  the 
trial.  The  jury  found  for  the  plaintiff  *  *thc 
land  in  the  second  count  in  the  declaration 
mentioned,  and  one  cent  damages ;  and  for 
the  defendant  on  the  first  count;  subject  to 
the  opinion  of  the  court,  whether  the  eject- 
ment could  be  sustained,  upon  the  declara- 
tion filed  in  this  cause.*'  The  court,  after- 
wards, on  motion  of  the  plaintiff,  permitted 
him  to  amend  his  declaration  by  enlarging 
his  term,  from  ten  to  fifteen  years  ;(a)  and 
having  considered  the  verdict,  and  a  mo- 
tion of  the  defendant  in  arrest  of  judgment, 
was  of  opinion  that  the  said  motion  be 
overruled,  and  that  judgment  be  entered  for 
the  plaintiff  for  the  land  in  the  second 
count  of  the  declaration  mentioned,  to- 
gether with  his  damages  and    costs. 

Whereupon  the  defendant  appealed. 

Page,  for  the  appellant,  and  Wickham, 
for  the  appellee,  submitted  the  case;  and, 
on  the  6th  of  March,  1812,  the  judgment 
was  affirmed.        

94       *Gib8on  v.  White  and  Company. 

March,  1812. 

I  Chancery  Practice— Attachment  against  Absent 
Defendantt— Decree  against  Qarnlshee^— In  a  suit  in 
Chancery,  against  a  defendant,  who  is  out  of  this 


♦See  monofirraphic  note  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs.  11  Gratt  172. 

<a)  See  Hunter  v.  Fairfax's  devisees,  1  Munf.  218, 
pi.  h,  and  p.  838. 

tChancery  Practice— Absent  Defendant— Want  of 
Due  Publication— Who  May  Object.— The  objection 
for  want  of  due  publication  asrainst  an  absent  de> 
fendant,  may  be  taken  by  other  defendants  who 
may  be  affected  by  the  decree  asrainst  him,  and  if 
made  In  the  appellate  court,  will  prove  fatal, 
thouffh  the  absent  defendant  were  not  a  party  in 
the  appeal.  Craisr  v-  Sebrell,  9  Gratt.  138.  cltinfir  the 
principal  case.  See  principal  case  also  cited  in 
McCoy  V.  McCoy.  »W.Va.  445. 

Same— Same -Decree— Recital  of  Due  Publication— 
Bffect  in  Appellate  Court.— In  Steenrod  v.  Railroad 
C0..27W.  Va.  12,  it  is  said:  "The  decree  of  June  5. 1880, 
states  that  the  cause  came  on  to  be  heard,  amonsr 
other  thinfifs.  upon  the  order  of  publication  afirainst 
the  nonresident  defendants 'duly  executed.'  This 
according  to  the  settled  law  is  conclusive  as  to  the 
due  publication  of  the  order,  so  far  as  the  appellate 
court  is  concerned.  Hunter  v.  Spotswood.  1  Wash. 
146-  Gibson  V.  White,  8  Munf.  94;  Moore  v.  Holt,  10 
Gratt  284."  To  the  same  effect,  the  principal  case  Is 
cited  in  Moore  v.  Holt,  10  Gratt.  291. 

tjudffment  against  Qarnishee. —There  can  be  no 
final  judgment  subjectlnsr  the  money  or  effects  in 
the  hands  of  the  garnishee  in  advance  of  judgment 


country,  and  another,  within  the  same,  having  in 
his  hands  effects  of.  or  otherwise  indebted  to.  sncti 
absentee,  a  decree  cannot  be  entered  aralnst  the 
defendant  in  this  country  until,  by  lepal  and 
regular' proceedings,  the  plaintiff  has  established, 
his  claim  asrainst  the  absentee. 
a.  Same— Same— Liability  of  Qarnishee.— In  snch  case. 
if  the  defendant  in  this  country  appear  not  to  be 
a  debtor  of  the  absentee,  but  hold  effects  belong-- 
infiT  to  him,  by  a  title  not  effectual  asralnsi  cred- 
itors, or  without  any  title  at  all:  he  should  be 
considered  personally  responsible,  only  for  so 
much  as  he  may  have  consumed;  or  appropriated 
to  his  own  use,  so  as  not  to  be  forthcoming,  or  for 
the  profits  he  may  have  received;  but  for  that 
amount,  a  decree  may  be  made  against  him  per- 
sonally, in  the  first  place;  holding  the  property  in 
his  hands  ultimately  bound,  if  he  be  insolvent: 
and  for  the  balance  of  the  plaintiff's  claim  the 
court  may  proceed  in  the  first  place  asrainst  the 
property  itself,  either  by  considering  such  de- 
fendant a  trustee  for  the  use  of  creditors,  a 
directinfiT  a  sale,  unless  the  debt  be  paid  by  a 
ffiven  day;  or  by  sequestering  it.  (under  the  Act 
of  Assembly,)  as  the  property  of  the  absentee. 

This  was  an  attachment  in  Chancery  io 
the  County  Court  of  Prince  Eklward,  on 
behalf  of  William  White  and  Company 
ag^ainst  Thomas  Gibson  an  absent  defend- 
ant, and  Robert  Gibson,  a  resident  of  that 
county,  charg^ed  as  fraudulently  holding^ 
effects  of  the  said  absentee,  su£Qcient  to 
satisfy  the  claim  of  the  plaintiffs,  whicls 
was  partly  founded  on  a  bond  for  511.  dated 
the  24th  of  May,  1803,  and  partly  on  an 
open  account  of  goods  sold  and  delivered,. 
&c. ;  beginning  July  4th,  1801,  and  ending^ 
October  24th,  1803;  total  1381.  Os.  Od. ;  in- 
cluding, as  it  seems,  the  same  511.  for  whicb 
the  bond  was  given ;  that  sum  being  en- 
tered in  the  account,  under  date  of  May 
24th,  1803,  as  '*a  difference  in  exchange  o± 
horses."  This  account  was  supported  by 
the  deposition  of  a  certain  Thomas  Ander- 
son, taken  with  notice  to  Robert  Gibson » 
but  without  any  publication  of  notice  to 
Thomas  Gibson,  (b)  The  deponent  stated, 
that  '*he  came  to  live  with  William  White 
about  the  1st  of  September,  1801,  and  con- 
tinued with  him  until  about  the  1st  of  Sep- 
tember, 1803,  as  a  store  keeper;  that 
Thomas  Gibson,  one  of  the  defendants,  was 
in  the  habit  of  buying  goods  of  the  said 
White ;  that  he,  the  deponent,  believed  the 
articles  in  the  said  account,  (which  was 
annexed  to  his  deposition,)  between  the 
first  of  September,  1801,  and  the  first  of 
September,  1803,  were  correct;  that  he  de- 
livered the  greater  part  of  them,  and 
had  no  doubt  of  the  correctness  of  the 
balance." 

The  defendant,  Robert  Gibson,  by  his  an- 
swer declared,  that  he  had  purchased,  for 
a  full  and  adequate  price,  all    the   property 


for  the  plaintiff  asralnst  the  defendant.  Ck>da  v. 
Thompson,  99  W.  Va.  71,  19  S.  £.  Rep.  548.  citin?  the 
principal  case;  Georsre  v.  Blue,  8  Call  46o.  and 
Withers  v.  Fuller.  80  Gratt.  547. 

Lien  of  Decree— Statutes.— The  conclusion  arrived 
at  by  Judge  Staples  in  Lee  v.  Swepson.  76  Va.  178* 
that  entirely  independently  of  u  l  and  2.  ch. 
118  of  the  Va.  Code  of  1873  (which  are  also  in  force 
in  West  Vlrfirlnia),  a  decree,  entered  directing  a 
commissioner  of  sale  out  of  the  funds  reported  in 
his  hands  to  pay  certain  creditors  named  has  under 
SS  1  and  2  above  mentioned,  the  effect  of  a  Judc^- 
ment  and  is  a  lien  on  the  lands  of  such  commis- 
sioner of  sale,  was  declared  by  the  court.  In 
Rickard  v.  Schley,  27  W.  Va.  628.  to  be  unsostalna- 
ble  in  lifirht  of  the  Vlrsrinia  cases  decided  prior  to 
the  passafire  of  these  sections,  and  cites.  In  support 
of  his  contention.  Gibson  v.  White,  8  Munf.  96«  and 
Enders  v.  Board  of  Public  Works,  1  Oratt.  884.  See 
further,  monographic  note  on  "Decrees"  appended 
to  Evans  v.  Spurffin,  11  Gratt  615. 

(b)  See  Rev.  Code,  1st  vol.  p.  280,  sect  17. 
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which  had  belonged  to  Thomas   Gib- 

95  son,  and  *had  paid  the   whole  of   the 
purchase  money,  amount! ng  to    4911., 

after  deducting  therefrom  the  sum  of  6831. 
16s.  due  to  him  from  the  said  Thomas,  to 
secure  which  was,  indeed,  his  principal 
inducement  to  the  purchase. 

Sundry  depositions  were  taken,  with  no- 
tice to  Robert  Gibson  only ;  proving  cir- 
cumstances concerning  Thomas  Gibson's 
running  away  from  his  creditors,  with 
the  privity  and  assistance  of  Robert ;  and 
that,  in  a  conversation  with  one  witness, 
Robert  said,  **he  was  very  much  troubled 
about  his  brother  Thomas's  affairs  in  this 
country;  that  his  brother  would  be  in, 
shortly,  to  settle  them  himself,  for  that  he 
had  property  here  to  pay  his  debts."  It 
was  also  proved  that  the  property  which 
Thomas  owned  before  his  departure,  and  of 
which  Robert  took  possession,  consisted  of 
a  tract  of  land,  (the  number  of  acres,  and 
value,  not  mentioned,)  and  four  slaves  and 
other  personal  property,  worth  about  six 
or  seven  hundred  pounds. 

The  defendant,  Thomas  Gibson,  not  hav- 
ing entered  his  appearance,  and  given 
security  according  to  the  Act  of  Assem- 
i)ly,(a)  an  order  was  made,  at  May  Court, 
1801,  *'that  he  appear  here,  on  the  first 
day  of  August  Court  next,  and  answer  the 
plaintiff's  bill,*  and  that  a  copy  of  this  or- 
der be  forthwith  inserted  in  some  one  of 
the  newspapers  printed  in  the  City  of 
Richmond,  for  two  months  successively,  and 
also  posted  at  the  front  door  of  the  Court- 
bouse  of  this  County."  A  certificate,  (not 
on  oath,)  of  Ritchie  and  Worsley,  editors  of 
the  Enquirer,  **that  the  above  advertisement 
was  inserted  in  that  paper  once  a  week  for 
two  months,"  was  filed  ;  but  no  proof  ap- 
peared that  it  had  been  posted  at  the  front 
door  of  the  Court-house. 

The  cause  was  heard  the  20th  of   August, 

1807,  on  the    bill,    answer,    and    exhibits ; 

on  consideration  whereof,    it    was   decreed 

and  ordered,  that   the   complainants 

96  recover     *against      the     defendants 
1381.  9s.,  with  interest  from   the  20th 

of  November,  1803,  till  payment,  and  their 
costs. 

A  petition  of  appeal  was  presented  to 
Chancellor  Taylor,  on  behalf  of  the  defend- 
ant, Robert  Gibson,  who  had  been  pre- 
vented, by  necessary  absence,  from  appeal- 
ing at  the  time  the  decree  was  pronounced ; 
suggesting  the  following  errors  in  the 
proceedings;  viz. 

1st.  There  is  no  evidence  exhibited  to 
justify  the  decree;  the  .depositions  filed  to 
establish  a  debt  against  Thomas  Gibson, 
not  being  taken  with  notice,  published,  as 
by  the  Act  of  Assembly  is  required. 

2d.  There  is  no  proof  that  impeaches  the 
petitioner's  title  to  the  property  in  his  pos- 
session, purchased  from  the  defendant 
Thomas,  which  is  sought  to  be  subjected 
to  his  debt. 

3d.  The  answer  of  the  petitioner,  re- 
sponsive to  the  plaintiff's  bill,  could  not 
be  disallowed  by  a  Court  of  Chancery,    un- 


<a)  Rev.  Code,  vol.  Ist,  p.  115,  c.  78.  sect.  2. 

*Note.  Tbe  terms  of  tbls  order,  under  the  Act  of 
Assembly,  should  have  been,  "that  the  absent  de- 
fendant appear.  Ac  and  srive  security  for  perform- 
inff  the  decree."— Note  in  Origrinal  Edition. 


less  impeached  by  the  verdict  of  a  jury,    in 
a  suit  of  this  description,  t 

4th.  The  process  required  by  law  was  not 
used  in  the  commencement  and  prosecution 
of  this  suit.t 

5th.  The  decree  is  pronounced  against 
the  defendants,  without  discriminating 
the  relation  in  which  they  stand,  re- 
gards the  debt,  and  the  property  that  ought 
to  be  subjected  thereto. 

6th.  The  plaintiffs  have  not  been  ruled 
to  give  bond  and  security,  as  the  law  re- 
quires, (b) 

The  Chancellor  granted  the  appeal,  and 
auxiliary  supersedeas,  upon  the  usual  terms ; 
and  afterward  reversed  the  decree;  and, 
proceeding  to  make  such  decree  as,  in  his 
opinion,  the  County  Court  ought  to  have 
pronounced,  decreed,  that  Thomas 
97  Gibson  do  pay  to  the  appellees  *1381. 
9s.  with  interest  as  aforesaid,  and 
their  costs  in  the  County  Court ;  and  that 
the  appellant  pay  them  the  amount  of  their 
said  recovery,  on  their  entering  into  bond, 
without  sufficient  security,  to  be  approved 
by  the  clerk  of  the  Superior  Court  of  Chan- 
cery, in  the  penalty  of  3501.  with  condition 
to  restore  the  said  money,  with  interest,  to 
the  said  Thomas  Gibson,  in  case  he  shall, 
within  the  time  prescribed  by  law,(c)  claim 
the  same,  and  be  adjudged  entitled  thereto. 

To  this  decree  a  writ  of  supersedeas  was 
awarded  by  a  Judge  of  this  Court ;  the  rea- 
sons stated  in  the  petition  being,  1.  Be- 
cause there  was  no  sufficient  proof  that 
the  petitioner  was  indebted  to  the  said 
Thomas  Gibson,  or  had  effects  belonging 
to  him  in  his  hands,  to  any  amount  what- 
ever; and,  2.  Because,  if  such  were  the 
fact,  no  decree  ought  to  have  been  entered 
against  the  petitioner  for  any  specific  sum, 
as  there  was  no  proof  that  supported  any 
such  decree;  but  an  account  should  have 
been  directed  of  the  moneys,  or  effects,  of 
the  said  Thomas  in  his  hands,  and  a  decree 
entered,  only  for  the  balance  of  the  moneys 
appearing  due,  or  for  the  sale  of  the  effects ; 
whereas,  by  the  decree  as  rendered,  the 
petitioner  is  made  immediately  chargeable 
with  a  fixed  sum  of  money,  although  it  is 
not  proved  that  he  is  indebted  to  the  said 
Thomas  to  any  certain  amount. 

Wickham,  for  the  plaintiff  in  error,  and 
Samuel  Taylor  and  Hay,  for  the  defendant, 
submitted  the  case. 

Friday,  March  6th,  1812,  JUDGED  ROANEJ 
pronounced  the  following  opinion  of  the 
Court. 

**The  Court  is  of  opinion,  that  there  is 
no  error  in  so  much  of  the  decree  of  the 
Superior  Court  of  Chancery  as  reverses  that 
of  the  County  Court  with  costs;  but  that 
the  residue  thereof  is  erroneous,  in  this; 
that,  to  entitle  the  appellees  to  a  decree 
against  the  appellant,  Robert  Gibson,  they 
should  have  proved  themselves,  in    a  legal 

tNote.  Quaere.  As  to  the  correctness  of  this  posi- 
tion, see  Rowton  v.  Rowton,  I  H.  &  M.  91,  pi.  4; 
Nice  V.  Purcell,  Id.  S72:  Paynes  v.  Coles,  1  Munford, 
373,  pi.  2  and  3;  Marshall  v.  Thompsoz^,  2  Munford, 
412.  pi.  2.— Note  in  Orifirinal  Edition. 

tNote.  No  order  restrain! nfir  the  defendant, 
Robert,  from  payinsr  away  the  effects  in  his  hands, 
was  either  endorsed  on  the  writ,  or  made  oy  the 
Court  But.  quaere,  had  he  a  rig-ht  to  complain  of 
this  omission?— Note  in  Orisrinal  Edition. 

(b)  Rev.  Code,  vol.  Ist.  p.  115,  c.  78,  sect  3. 

(c)  Id.  sect  4. 
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way,  to  be  creditors  of  Thomas  Gib- 
son ;  first,  by  ^proceedings  legnlarly 
ag^ainst  him,  tinder  the  Act  of  Assem- 
bly, as  an  absentee,  which  neither  appears 
from  the  record,  nor  is  stated  in  either  of 
the  decrees  to  have  been  done;  and  sec- 
ondly, by  exhibiting  leg^al  and  sufficient 
proof  of  their  debt. 

*'The  deposition  of  the  witness,  Ander- 
son, neither  appears  to  have  been  regularly 
taken,  on  due  publication  of  notice  to  the 
absentee,  Thomas  Gibson ;  nor  does  his 
deposition,  as  taken,  prove  any  specific 
sum  due,  or  give  any  explanation  of  the 
bond  of  said  Thomas  Gibson,  found  in  the 
record;  although  he  is  the  subscribing 
witness  thereto,  and  might,  perhaps,  have 
given  a  satisfactory  account  thereof,  had 
he  been  examined  touching  the  debit,  in 
the  account,  under  date  of  the  twenty- 
fourth  of  May,  1803. 

**The  decree  of  the  Superior  Court  of 
Chancery  is  also  erroneous,  in  this,  that  as 
the  appellant  does  not  acknowledge  himself 
a  debtor  of  the  absent  defendant,  but  claims 
the  property  in  dispute  as  his  own,  no 
decree  ought  to  have  been  pronounced 
against  him,  personally,  for  the  payment 
of  money,  unless  it  had  appeared  that  he 
had  consumed,  or  appropriated,  part  of  the 
property  to  his  own  fise,  so  that  the  same 
was  not  forthcoming,  or  had  derived  profits 
from  the  use  thereof;  and  then  only  to  the 
amount  of  the  value  of  the  property  so 
consumed,  or  appropriated,  and  of  the 
profits  so  received;  but  that  if  the -title  of 
the  property  appeared  to  be  in  the  appel- 
lant, though  not  in  a  way  to  be  effectual 
against  creditors,  or  not  to  be  in  him  at 
all,  but  in  the  absent  defendant,  (of  which 
this  Court  gives  no  opinion,)  the  Court, 
after  taking  an  account  (agreeably  to  the 
principles  before  stated)  of  the  sum  for 
which  the  appellant  was  personally  respon- 
sible, ought' to  have  proceeded  against  the 
property  itself,  either  by  considering  the 
appellant  as  trustee  thereof,  for  the  use  of 
creditors,  and  directing  a  sale,  unless  the 
debt  was  paid  by  a  given  day;  or  by  se- 
questering it  (under  the  Act  of  Assembly)  as 
the  property  of  the  absentee;  holding  it, 
(in  either  case,)  ultimately,  bound 
99  for  *the  sum  decreed  against  the  ap- 
pellant personally.  Therefore,  it  is 
decreed  and  ordered,  that  so  much  of  the 
said  decree  of  the  Superior  Court  of  Chan- 
cery, as  is  before  mentioned  to  be  correct, 
be  affirmed ;  that  the  residue  thereof  be  re- 
versed and  annulled;  and  that  the  appel- 
lees pay  to  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here.  And  it  is  ordered  that  the 
cause  be  remanded  to  the  said  Court  of 
Chancery,  and  from  thence  to  the  County 
Court  of  Prince  Edward,  to  be  regularly 
proceeded  in,  to  a  final  decree,  agreeably 
to  the  foregoing   principles  and   opinion." 


Randolph  v.  Randolph  and  Others. 

Tuesday,  March  lOtli.  1812. 

.  Sale  of  Personalty— PsMlnff  of  Title -Presuiniytlon 

as  to.— When  a  slave  Is  sold  and  delivered  altho' 
without  a  bill  of  sale.  It  Is  to  be  presumed,  prima 
facie,  that  the  seller  has  parted  with  his  title.  If. 
therefore,  he  contend,  that  he  reserved  the  title 


in  himself,  until  the  purchase  money  should  be 
paid,  the  onus  probandi  lies  on  him. 
a.  Chancery  Practice— 5ale  of  Property  nnder  Bzeca- 
tlon— Injunction.*— It  seems,  that  a  person  who 
claims  title  to  a  slave  taken  in  execution,  may  get 
relief  in  equity,  by  an  injunction  to  prevent  the 
sale:  notwithstandlnff  his  remedy  at  law.  See 
this  point  more  expressly  decided  In  Wilson  t. 
Butler,  post 

William  Randolph,  on  the  4th  of  May^ 
1808,  presented  a  bill  to  the  Judge  of  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  setting  forth,  that  in  De- 
cember, 1806,  he  made  a  conditional  sale  of 
a  negro  boy,  by  the  name  of  Horatio,  to 
Isham  Randolph,  for  1101.  to  be  paid,  200 
dollars  part  thereof  out  of  the  said  labam's 
then  crop  of  tobacco,  and  the  balance  out 
of  his  ensuing  crop;  but  that  it  was  ex- 
pressly stipulated  and  agreed,  that  he 
should  make  no  bill  of  sale,  and  the  prop- 
erty should  not  be  changed,  until  the  whole 
of  the  purchase  money  should  be  paid; 
that  upon  these  conditions,  the  said  Isham 
took  possession  of  the  said  slave,  but  he 
altogether  failed  to  pay  any  part  of  the  said 
sum  of  1101.  and  had  become  altogether 
insolvent;  that  notwithstanding  the  prem- 
ises, John  G.  Woolfolk  and  John  Hoomes, 
executors  of  John  Hoomes,  deceased,  hav- 
ing issued  a  writ  of  fieri  facias  against 
the  said  Isham  Randolph,  had 
100  ^caused  the  said  slave  to-be  taken  in 
execution  by  the  Sheri£F  of  Powha- 
tan, who  threatened  to  advertise  and  sell 
him  to  satisfy  the  said  writ ;  and  should 
he  be  purchased  by  some  person  living  at  a 
distance,  or  in  some  other  state,  the  com- 
plainant might  run  the  risk  of  losing  him, 
as  well  as  his  debt  aforesaid. 

The  prayer  of  the  bill,  therefore,  was, 
that  the  said  Isham  Randolph,  the  Sheriff  of 
Powhatan,  and  the  executors  of  John 
Hoomes,  be  made  defendants,  and  compelled 
to  answer,  &c. ;  that  Isham  Randolph,  hav- 
ing failed  to  pay  the  purchase  money  a» 
aforesaid,  be  decreed  to  relinquish  to  the 
complainant  all  pretensions  to  the  said 
slave ;  and  that  the  said  Sheriff  be  perpet* 
ually  enjoined  from  proceeding  to  sell,  and 
ordered  to  deliver  him  up  to  the  com- 
plainant. 

The  Chancellor  granted  the  injunction. 

No  answer  was  filed  by  Isham  Randolph  ; 
a  decree  nisi  was    entered ;  but   no  further 


•Chancery  Practice— Sale  of  Property  under  Bxoca- 
tlon-lnjunctlon.— In  Virginia,  the  decisions  seem  to 
establish  the  principle,  that  a  court  of  equity 
should  not  luterfere.  to  prevent  a  creditor  from 
seizlufiT  and  sellinsr  under  his  execution  any  prop- 
erty  which  he  may  think  liable  to  It:  unless  the 
property  be  of  such  a  character  that  the  owner  can- 
not be  fully  compensated  by  the  verdict  of  a  jury 
fifivlnfir  him  its  fair  market  value;  and  that  this  can 
only  be,  where  the  property  Is  of  such  a  value  that 
it  may  fairly  be  supposed  to  have  a  peculiar  and 
additional  valtte  in  th^  estimation  q/"  tfie  owner,  the 
pretium  aJT^ctioniel  Baker  v.  Rlnehard,  11  W.  Va.  241. 
cltlDfiT  the  principal  case:  Wilson  v.  Butler,  8  Munf. 
!Si)0:  Scott  V.  Halliday,  5Munf.  lOS;  Sampson  v.  Bryce, 
5  Munf.  175:  Bowyer  v.  Creig-b,  8  Rand.  25:  Allen  t. 
Freeland,  8  Rand.  175:  Randolph  v.  Randolph.  0  Rand. 
198:  Sims  v.  Harrison,  4  Lelsrh  846:  Kelly  v.  Scott,  5> 
Gratt.  479;  Summers  v.  Bean.  13  Gratt  417.  See 
further,  monographic  note  on  "Injunctions"  ap- 
pended to  Claytor  v.  Anthony.  15  Gratt.  518. 

In  Lewis  V.  Spencer.  7  W.  Va.  691.  it  Is  said  that  in 
the  principal  case  it  was  held  that  a  court  of  equity 
mlffht  enjoin  a  sale  of  personal  property  until  the 
question  of  title  was  settled,  and  that  a  party  claim- 
ing  tbe  property  sbould  not  be  left  to  an  action  at 
law  for  uncertain  damages:  but  that  this  decision 
was  modified  by  the  subsequent  cases  of  Bowyer  v. 
Crelffh,  8  Rand.  25,  and  Allen  v.  Freeland.  8 Rand.  17(k 
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proceed! ng-8  appear  to  have  taken  place 
ag'ainst  him. 

From  the  answers  of  the  acting-  Sheriff 
of  Powhatan,  and  Hoomes's  executors,  it 
appeared  that  those  defendants  considered 
the  negro  Horatio  as  being  the  absolute 
property  of  Isham  Randolph ;  and  that  a 
bond  to  indemnify  the  Sheriff  in  selling, 
had  been  given,    with  ample  security. 

It  was  proved,  by  depositions,  that  an 
agent  of  William  *  Randolph  (the  claimant) 
had  claimed  the  slave  on  his  behalf,  and 
prohibited  the  Sheriff  from  selling  him ;  that 
William  Randolph,  before  he  sold  the  said 
slave  to  Isham,  had  declared  his  intention 
to  reserve  the  title  in  himself,  until  the  200 
dollars  were  first  paid ;  and  that  after  sell- 
ing and  delivering  him,  he  said  that  he 
had  made  such  reservation.  It  was  also 
proved,  that  Isham  Randolph  repeatedly 
told  a  witness  that  the  negro  boy  Horatio, 
in  his,  the  said  Isham's  possession,  was 
not  his  property,  nor  did  he  consider  him 
as  such,  until  he  should  pay  the  money 
agreed     on     to    William     Randolph, 

101  which  he  ^considered  himself  unable 
to  pay,  and   therefore   should  return 

the  said  boy.  But  it  was  proved  by  another 
witness,  that  Isham  Randolph,  in  Decem- 
ber, 1806,  told  him,  that  William  Randolph 
had  agreed  that  he,  the  said  Isham,  should 
take  the  said  negro,  for  which  he  was  to 
pay  sixty  pounds,  out  of  the  crop  of  to- 
bacco then  prizing,  at  the  estate  he  rented, 
and  fifty  pounds  out  of  the  next  crop  of 
tobacco;  without  saying  any  thing  about 
the  said  reservation.  No  testimony  was 
produced  concerning  any  declarations  by 
the  complainant  and  Isham  Randolph,  when 
both  were  present. 

On  the  18th  of  September,  1809,  the  cause 
was  heard;  and  the  Chancellor  ** being  of 
opinion,  that  the  injunction  in  this  case 
should  not  have  been  granted,  because,  if 
the  seizure  in  the  bill  mentioned,  was  un- 
lawful, the  law  afforded  a  complete 
remedy,"  decreed  and  ordered  that  the 
bill  be  dismissed;  from  which  decree  the 
complainant  appealed. 

The  cause  was  argued  by  Call,  for  the 
appellant,  who  quoted  The  Duke  of  Somer- 
set V.  Cookson,  3  P.  Wms.  390,  and  Fells  v. 
Read,  3  Vesey,  Jun.  70,  to  show  that  in  a 
case  like  this,  the  law  did  not  afford  a 
complete  remedy;  but  equity  had  jurisdic- 
tion, and  ought  to  give  relief  by  injunc- 
tion. 

No  counsel  appeared  for  the  appellee. 

Monday,  March  16th,  1812,  JUDGED 
ROANE  pronounced  the  Court's  opin- 
ion, that,  **on  the  ground  that  the 
sale  of  the  slave  in  the  proceedings 
mentioned,  was  admitted  by  the  bill, 
and  established  by  the  testimony,  and 
there  was  no  evidence  adequate  to  prove 
the  reservation  set  up,  on  the  part  of 
the  appellant,  (and  not  on  that  stated  by 
the  Chancellor, )  the  decree  is  correct ;  and 
this  the  rather,  because  the  appellant  saw 
it  proper  to  dispense  with  the  answer  of 
the  appellee,    Isham  Randolph,    (who 

102  •was  a  party,  and  privy    to  the  whole 
transaction,)    by    setting    the  cause 

down  for  trial,  without  his  answer. 
A/ecree  affirmed. 


Boykln's  Devisees  v.  Smith  and  Others. 

Monday.  March  16tb,  181S. 

I.  Real  Bctate— Conrt-House— Presomptloa  of  Tltle.'<- 

The  Court  of  a  County  haylnjr  caused  a  Court- 
bouse  and  Jail  to  be  erected,  in  or  about  tbe  3  ear 
17M;  and  Courts  liavln«r  been  continually  beld  in 
snch  Court-bouse,  until  tbe  year  1801.  it  ouffht,  in 
a  Court  of  equity,  to  be  presumed  tbat  the  title  to 
two  acres  of  tbe  land  built  upon,  and  adjacent. 
were  duly  vested  in  the  Court  and  their  successors ; 
althoufirh  no  deetl  from  tbe  orisrinal  proprietor 
can  be  produced, 
a.  5saie— Same— Siune.— Qnxre,  ouffbt  not  such  pre- 
sumption to  take  place  at  law,  as  well  as  in  equity? 

3.  Ejectment*— Chancery  Practice.— it  seems,  tbat  in 
such  case,  a  decision  in  ejectment,  against  a  per- 
son claiming  by  asslffnment  from  the  County 
Court,  is  no  bar  to  bis  recoyerlnff  tbe  land  in  a 
Court  of  equity. 

4.  Relea«e-Bntry  In  Open  Court— Validity  omler 
Statute  of  Praode.t— A  release  entered  of  record,  by 
a  verbal  direction  in  open  Court,  is  valid  under 
the  statute  of  frauds:  for  tbe  clerk  who  makes 
the  note  or  memorandum,  is  to  be  considered  as 
the  affent  of  both  parties. 

5.  Ckancepy  Practice- Amendment  of  BlU.t—Quaere, 
after  a  suit  in  Chancery  has  been  set  for  hearinsr. 
has  the  plaintiff  a  riffht  to  amend  bis  bill,  before 
tbe  bearing,  as  a  matter  of  course,  upon  paying- 
the  defendant  all  costs  occasioned  thereby?  or  is 
such  amendment  to  be  permitted  only  upon  srood 
cause  shown?  See  Rev.  Code,  vol.  1,  p,  »,  c.  64, 
sect  28:  Coop.  £q.  882,  880. 

Upon  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the  Wil- 
liamsburg District,  by  which  a  bill  tiled  by 
Francis  M.  Boykin,  James  Johnson,  and 
Anne  his  wife,  was  dismissed  with  costs. 

The  bill  stated,  that  on  the  7th  day  of 
January,  1800,  the  Legislature  of  this  Com- 
monwealth enacted  a  law  entitled,  '*an  act 
for  altering  the  place  of  holding  Courts  in 
the  County  of  Isle  of  Wight;"  that  by  the 
said  law  certain  Commissioners  were  ap- 
pointed to  contract  with  Francis  Boykin, 
late  of  said  County,  for  erecting  at  his 
own  expense,  a  Court-house  and  Jail,  at  the 
moat  convenient  place  on  his  land ;  in  con- 
sideration whereof,  it  was  enacted,  that 
whensoever  he  should  have  completed  the 
said  buildings,  and  the  same  should  be  re- 
ceived by  the  said  Commissioners,  thence- 
forth, all  the  public  buildings  at  Smithfield, 
belonging  to  the  County  of  Isle  of  Wight, 
should  be  vested  in  him,  to  and  for  his 
own  proper  use,  &c.  that  by  an  act  passed 
the  6th  day  of  January,  1802,  to  explain 
the  above-recited  act,  the  land,  set 
103  *apart  for  the  use  of  the  said  build- 
ings in  the  town  of  Smithfield,  was 
vested  in  the  said  Francis  Boykin,  his 
heirs  and  assigns;  that  under  a  contract 
with  the  said  Commissioners,  he  proceeded 


*B)ectmcnt.— See  monosrraphic  note  on  "Eject- 
ment** appended  toTapscottv.  Cobbs,  11  Qratt.  172^ 

tstatute  of  Frauds.— See  monographic  note  on 
"Frauds,  The  Statute  of"  appended  to  Beale  v. 
Difffires,  6  Qratt.  582. 

tCfaancery  Practice— Amendment  of  Bill— When 
Leave  Qranted.— As  a  general  rule,  a  court  of  equity 
will,  at  any  time  before  the  bearing,  ffrant  leave  to 
amend  where  the  bill  is  defective  as  to  the  parties, 
or  tbe  mis Uke  or  omission  of  any  fact  or  circum- 
stance connected  with  the  substance  of  the  bill,  or 
notrepufimant  thereto.  This  amendment  may  be 
by  common  order,  before  answer  or  demurrer,  and 
afterwards  by  leave  of  the  court  Holland  v. 
Trotter.  22  Qratt.  189,  citinsr  tbe  principal  case: 
Mason  V.  Nelson,  11  Leiflrb  227:  Stephenson  v. 
Taverners.  9  Qratt.  898:  Smith  v.  Smith.  4  Rand.  95: 
Silllnffs  V.  Bumfirardner,  9  Qratt.  278.  Thus  while 
tbe  plaintiff  will  not  be  permitted  to  make  a  new 
case,  be  may  so  alter  the  frame  and  structure  of 
his  bill  as  to  obtain  an  entirely  different  relief  from 
tbat  asked  for  orisrinally.  Belton  v.  Apperson,  26 
Qratt.  217.  For  further  information  on  this  sub- 
ject, see  monoffrapbic  note  on  "Amended  Bills'* 
appended  to  Belton  v.  Apperson,  26  Qratt  207. 
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to  build,  on  a  place  selected  by  them,  on 
his  land,  and  at  his  own  expense,  a  Court- 
house and  Jail,  which  was  received  by  the 
Commissioners ;  and  that  the  Court  for  the 
County  of  Isle  of  Wight  had  since  been  con- 
stantly held  at  the  said  place;  that  by  the 
will  of  the  said  Francis  Boykin,  the  plain- 
tiffs were  entitled  to  the  land  and  public 
buildings  in  Smithfield,  vested  in  him  by 
the  said  Acts  of  Assembly;  but  that  the 
defendants,  heirs  of  a  certain  Thomas 
Smith,  and  claiming  under  him,  had  got 
possession,  and  refused  to  surrender  the 
same,  under  various  pretences,  which  were 
merely  fictitious ;  for  so  lately  as  the  year 
1798,  the  said  Thomas  Smith  disclaimed, 
in  open  Court,  all  pretensions  of  title  to 
the  said  land,  and  requested  the  Clerk  of 
Isle  of  Wight  to  enter  a  release  of  all  his 
right,  title,  interest,  and  claim  thereto, 
which  entry  was  accordingly  made  at  the 
time,  on  the  solicitation  of  the  said  Thomas 
Smith.  The  prayer  of  the  bill  therefore 
was,  that  the  plaintiffs  might  have  posses- 
sion of  the  said  land  and  public  buildings 
in  the  town  of  Smithfield;  that  the  defend- 
ants account  for  the  rents  and  profits 
thereof ;  and  for  general  relief. 

The  defendants,  by  their  joint  answer, 
denied  that  the  Commonwealth  had  any  title 
to  the  lands  and  buildings  in  the  bill  men- 
tioned. They  stated  that  Thomas  Smith, 
under  whom  they  claimed  and  held,  was,  on 
the  1st  of  November,  1754,  seized  in  fee 
simple  of  the  lands  in  dispute,  and  in 
order  to  enhance  the  value  of  his  adjoining 
estate,  then  agreed  to  the  erection  of  cer- 
tain buildings  thereon,  for  the  public  use 
of  the  County  of  Isle  of  Wight,  as  a  Court- 
house and  Jail.  They  admitted  that  the 
land  was  kept  in  the  public  use  and  occu- 
pation of  the  said  County,  for  the  purposes 
aforesaid,  from  that  time  until  the  year 
1801.     They  admitted    further,  that   on  the 

4th  of  June,  1798,  the  said  Thomas 
104      Smith,  for  the    aforesai<1  ^purpose  of 

increasing  the  value  of  his  adjoining 
lands,  in  open  Court,  verbally  declared, 
that  he  thereby  relinquished  all  his  right 
and  interest  to  the  said  land,  and  its  ap- 
purtenances, to  the  said  County,  for  the 
purpose  of  continuing  the  Court-house  and 
other  public  buildings  thereon,  for  the  use 
of  the  said  County;  and  that  this  verbal 
release  was  entered  of  record.  But  they 
expressly  charged  that  there  never  was  any 
written  cunveyance  or  release,  executed  by 
the  said  Thomas  Smith,  disposing  of  the 
said  land.  They  conceived,  that  as  the 
possession  aforesaid  of  the  County  of  Isle 
of  Wight  was  far  short  of  fifty  years,  and 
as  he  never  conveyed  the  said  land  by  writ- 
ing, the  title  continued  in  him. 

The  defendants  farther  alleged  that  Fran- 
cis Boykin,  under  whom  the  plaintiffs 
claim,  instituted  an  action  of  ejectment,  to 
recover  the  same  land,  in  the  Suffolk  Dis- 
trict Court;  that,  in  that  suit,  a  case  was 
agreed,  and  after  solemn  argument,  deter- 
mined in  favour  of  the  defendants ;  an  ap- 
peal from  which  decision  is  still  pending. 
They  relied  upon  that  judgment  as  a  bar 
to  the  complainants'  recovery  before  the 
Court  of  Chancery,  as  well  as  a  plea  to  its 
jurisdiction.  They  conceived,  however, 
that  the  equity,  as  well  as  the    law   of   the 


case,  was  on  their  side;  the  only  consider- 
ation which  actuated  Thomas  Smith,  in 
making  the  aforesaid  verbal  gift  or  release, 
having  been  the  expectation  of  benefit  to 
his  adjoining  estate,  by  the  Court's  con- 
tinuing to  sit  in  the  town  of  Smithfield ; 
which  benefit  was  lost  by  the  removal  of 
the  seat  of  justice  from  tnat  place.  They 
therefore  submitted  to  the  Court,  **whether 
it  could  be  consistent  with  equity  for  the 
Commonwealth  to  deprive  them  both  of 
the  consideration  and  the  property." 

The  record  for  the  proceedings  in  eject- 
ment was  among  the  exhibits.  In  the  case 
agreed  in  that  suit,  it  was  stated  that  the 
verbal  release  by  Thomas  Smith,  in  open 
Court,  was  **for  the  purpose  of  increasing 
the  value  of  his  adjoining  lands;"  but  the 
clerk's  entry  of  that  release  (which  was 
set  forth    in    haec    verba)  mentioned 

105  no  *snch  consideration,  or  condition, 
but  expressed  the  release  as  absolute. 

The  case  agreed,  also,  stated  the  other 
facts,  concerning  the  seisin  of  Thomas 
Smith,  in  the  year  1754,  Ac.  in  conformity 
with  the  answer. 

No  depositions  appear  to  have  been  taken 
in  the  cause,  which,  on  the  30th  of  June, 
1808,  was  set  for  hearing  on  the  plaintiff's 
motion.  At  a  Court  held  the  27th  of  April, 
1810,  a  motion  was  made  by  the  plaintiff's 
to  amend  their  bill,  which  the  Chancellor 
overruled ;  but  the  amendments  being  pre- 
pared and  read  to  the  Court,  permitted  the 
same  to  be  filed,  ** among  the  evidence  in 
the  cause,  as  part  thereof."  In  those 
amendments,  the  plaintiffs  averred  that 
Thomas  Smith  never  was  seised  or  possessed 
of  the  land  in  question ;  that  one  Arthur 
Smith,  uncle  of  the  said  Thomas,  was,  at 
or  about  the  year  1754,  and  long  before  that 
time,  seised  of  the  same,  and  of  the  lands 
adjoining ;  that  the  records  of  the  Court  of 
the  Isle  of  Wight  County,  at  or  about  that 
time,  and  for  several  successive  years,  ap- 
pear to  be  lost  and  mutilated,  so  as  to  pre- 
vent any  direct  and  clear  evidence  of  the 
facts  as  detailed  in  the  said  case  agreed, 
relative  to  the  erection  of  said  building's 
for  public  use;  and,  therefore,  the  facts  ao 
stated  are  founded  in  mere  conjecture;  in 
opposition  to  which  a  fair  presumption 
might  and  ought  to  arise,  from  the  nature 
of  the  transaction,  the  duty  and  power  of 
the  Court ;  that  Francis  Boykin  did  insti- 
tute an  ejectment,  and  that  such  proceed- 
ings were  had  thereupon  as  stated  by  the 
defendants;  that  the  appeal  from  the  judg*- 
ment  in  that  action  abated  by  his  death, 
and  was  not  revived ;  that  the  case  agreed 
presented  only  one  point,  viz.  whether  the 
declaration  said  to  be  stated  on  record  by 
Thomas  Smith,  in  1798,  was  a  legal  con- 
veyance of  the  property  in  dispute;  in 
which  it  is  manifest  that  the  said  Francis 
Boykin  mistook  his  remedy ;  that  the  case 
aforesaid  was  defective  in  another  view ; 
that  it  did  not  distinctly  set  out  the  per- 
formance by  said  Boykin  of  the  conditions 
on  which  he  was  to  take  the  property 

106  in    contest,    which  .conditions '^have 
been  fully  performed;  that  it    is  fair 

to  presume,  especially  after  the  lapse  of 
fifty  years,  that  the  said  Arthur  Smith  had 
sold  to  the  County  of  Isle  of  Wight  the 
said  two  lots   of   ground,    and    received    a 
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proper  consideration  therefor,  as  the  said 
County  had  a  right  to  purchase  for  that 
object ;  or  that  if  he  gave  the  said  two  lots, 
the  object  with  him  was  to  increase  the 
price  of  his  other  lots  and  land;  **a  consid- 
eration which  the  said  Arthur,  and  those 
claiming  under  him  have  enjoyed,  because 
the  fact  is  that  the  lots  are  sold  by  him,  or 
them,  for  an  increased  price,  so  as  to  give 
an  ample  consideration  for  the  two  acres 
given  to  the  County;  that  it  is  not  dis- 
tinctly seen  how  the  said  Thomas  Smith 
derived  his  title  to  these  lots  from  the  said 
Arthur;  that  if  he  did  derive  any  title 
thereto  in  any  manner,  the  declaration 
made  by  him  in  1798  should  be  considered 
as  binding  him  in  this  Court,  where  the 
substance,  and  not  the  form,  of  things 
should  be  regarded;  more  especially 
as  the  record  of  this  declaration  is 
an  unqualified  act  of  the  said  Thomas 
Smith,  and  contains  no  reservation 
of  any  purposes,  as  the  case  agreed 
would  seem  to  import;  that  it  is  un- 
conscionable, in  the  defendants,  to  take 
and  hold  possession  of  property,  of  which  a 
gift,  or  sale,  may  fairly  be  presumed  by 
Arthur  Smith,  or  of  that  which  has  been 
relinquished  by  their  ancestor,  because  of  a 
defect  in  legal  forms;  and  that  it  is  the 
province  of  this  Court  to  supply  legal  de- 
fects, to  cause  that  to  be  done  which  ought 
to  have  been  done,  and  to  carry  into  effect 
agreements  made  upon  fair  consideration." 
The  cause  having  been  set  for  hearing, 
and  the  Chancellor  (Tyler)  discerning  no 
reason  to  delay  the  decision  thereof,  no 
*  ^motion  having  been  made  to  continue  the 
same,"  he  was  of  opinion  ''that  this  Court 
hath  no  jurisdiction  over  the  subject  mat- 
ter of  this  suit,  the  same  having  already 
been  decided  by  a  Court  of  competent  au- 
thority." He  therefore  dismissed  the 
bill;  whereupon  the  plaintiffs  ap- 
pealed. 
107  *Wirt,  for  the  appellants,  relied  on 
three  points;  viz.  1.  The  Court  of 
Isle  of  Wight  County  had  a  good  equitable 
title  to  the  iand  in  controversy,  there  be- 
ing no  deed,  but  reason  to  presume  a  parol 
contract,  and  payment  of  a  valuable  consid- 
eration to  the  proprietor.  The  transfer, 
therefore,  of  the  Court's  title  to  Boykin, 
gave  him  a  good  right  to  sue  in  equity, 
though  not  at  law. 

2.  The  proceedings  in  the  action  of  eject- 
ment are  no  bar  to  the  suit  in  Chancery ; 
the  only  point  submitted  by  the  case  agreed 
relating  to  the  legal  title;  beside  which, 
it  appears,  from  the  amended  bill,  that  the 
case  agreed  was  erroneous  in  many  re- 
spects. 

3.  The  Chancellor  erred  in  refusing  leave 
to  amend  the  bill,  at  our  costs.  He  per- 
mitted, indeed,  the  amended  bill  to  be  filed 
**as  evidence."  If  he  could  with  propriety 
do  this,  the  decree  is  erroneous,  being  in 
opposition  to  the  evidence.  If  he  could 
not,  the  amended  bill  should  have  been 
received,  and  the  plaintiffs  allowed  to 
support  it  by  testimony. 

Wickham,  contra.  If  Boykin  had  any 
right  at  all,  it  was  what  the  law  gave 
him — merely  a  legal  right;  but  he  has 
none  in  law  or  equity. 

He  comes  into  a  Court  of  equity,    on    the 


ground  that  he  jyas  not  a  legal  right.  Yet 
twenty  years'  possession  is  a  snfiQcient 
title  in  ejectment;  and,  according  to  his 
own  showing,  the  County,  under  which  he 
claims,  had  possession  a  much  longer  time. 
The  bill  does  not  rely  on  any  purchase  by 
the  County.  It  does  not  say  that  the  land 
was  paid  for,  nor  at  what  time  it  was  taken 
tor  public  use.  The  answer  speaks  of  the 
transaction  as  a  voluntary  assent  of 
Thomas  Smith,  that  the  buildings  might 
be  erected  to  enhance  the  value  of  his  ad- 
joining lands;  to  be  used,  so  long  as  the 
Court  should  choose  to  use  them  as  a  Court 
house  and  Jail.  There  is  no  proof  that 
*'two  acres"  were  laid  off,  or  any  certain 
metes  and  bounds.  His  declaration  in  1796, 
minuted  by  the  clerk,  could  not  oper- 

108  ate    a    conveyance;  for    lands    *pass 
only  by  livery  of    seisin,    or    writing 

sealed  and  delivered.  But  his  declaration 
was  that  he  released  to  the  use  of  the 
County.  Considered  as  a  release,  it  was 
void ;  there  being  no  relessee ;  for  a  County 
is  not  a  body  politic  and  corporate,  able  to 
take  a  release.  It  operated,  therefore,  only 
as  an  agreement  or  consent,  that  the  land 
might  be  used  for  a  Court  house  and  Jail ; 
his  object  being  to  keep  the  Court  house 
there.  It  could  not  be  his  intention  that 
they  should  sell  it  the  next  minute.  Boy- 
kin, after  getting  the  Court  house  removed, 
comes  with  a  bad  grace  to  claim  our  land. 
The  strict  right  of  the  Commonwealth  was 
all  he  could  get  by  the  Act  of  Assembly ; 
and  this  is  one  of  the  cases,  above  all 
others,  in  which  a  Court  of  equity  ought 
not  to  interfere. 

2.  The  mistake  in  the  case  agreed,  in 
the  ejectment,  is  no  ground  for  equitable 
jurisdiction.  A  new  action  of  ejectment 
may  still  be  brought,  and  a  new  case 
might  be  agreed.  The  statement  heretofore 
made,  would  not  be  binding  upon  the  par- 
ties, in  the  new  ejectment.  If  there  had 
been  any  circumstance  to  induce  a  presump- 
tion of  a  conveyance,  the  jury,  in  a  Court 
of  law,  could  have  presumed  it.  (a)  But, 
on  the  contrary,  there  is  the  strongest 
ground  for  presuming  the  erection  of  the 
buildings  to  have  been  merely  permissive, 
and  that  the  right  of  the  County  was  to 
cease  whenever  the  Court  house  should  be 
removed. 

3.  This  was  not  a  proper  case  for  grant- 
ing leave  to  amend  the  bill.  The  rule  is, 
that  the  bill  is  not  to  be  amended  at  the 
hearing  without  good  cause  shown;  and 
none  was  suggested.  Besides,  the  motion 
was  not  for  a  continuance,  but  for  leave  to 
amend,  and  try  the  cause  immediately; 
which  could  never  be  tolerated.  The 
Chancellor  could  not  have  intended  to  re- 
ceive the  amendments  to  the  bill  as  evi- 
dence in  the  cause.  The  record  in  this  part 
of  it  is  loosely  worded ;  but  the  meaning 
may  be,  that  he  received  the  writing 
(which  was  offered)  as  evidence  toward 
supporting  the  plaintiff's  motion    for  leave 

to  amend  his  bill. 

109  *Wirt,  in  reply.     This  is  a  common 
case;  a  suit  in  equity   to   enforce    an 

equitable  title ;  there  being  none   that    can 


(a)  Tanner's  Administrator  v.  Saddler,  2  H.  &  M. 
370. 
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be  enforced  at  law.  Th^  question  is, 
whether,  after  sach  length  of  time,  and  the 
release  by  Thomas  Smith,  in  open  Court, 
payment  for  the  land  ought  not  to  be  pre- 
sumed. I  do  not  contend  that  a  deed  is  to 
be  presumed.  This  could  not  have  been 
the  case ;  for  the  Court  of  a  County  could  not 
take  a  deed;  since  it  is  not  a  body  corpo- 
rate. Even  supposing  the  consideration  of 
the  bargain,  between  Arthur  Smith  and  the 
County,  was  the  enhancement  of  the  value 
of  his  adjoining  lands,  the  erection  of  the 
public  buildings  was  a  compliance  with  the 
consideration..  He  gained  the  object  he  had 
in  view ;  and  this  was  sufBcient  to  give  the 
County  an  equitable  title.  Mr.  Wickham 
contends,  that  this  enhancement  was  to  be 
perpetual.  But  Smith  knew  that  a  Court 
house  could  at  any  time  be  removed,  and 
of  course  submitted  to  the  risk  of  such  re- 
moval. The  Court  not  being  a  body  cor- 
porate, could  not  maintain  ejectment.  Of 
course,  Boykin,  their  vendee,  could  not. 

As  to  the  amendment  to  the  bill ;  the 
Chancellor  was  bound  to  grant  leave  to 
amend,  on  payment  of  costs.  He  plainly 
received  the  amendment  as  evidence  in  the 
cause ;  for  such  are  the  express  words  of  his 
decree.  This  was  truly  an  original  and  ex- 
traordinary course  of  proceeding;  and,  I 
admit,  was  wrong.  His  meaning  was, 
that  allowing  it  to  be  evidence,  it  could 
not  affect  the  case ;  the  door  of  the  Court 
of  equity  being  shut  by  the  judgment  in 
ejectment. 

Wickham.  It  is  plain  from  the  law, (a) 
that  Boykin's  right,  if  any,  is  strictly 
legal.  The  act  of  1748(b)  says,  that 
**the  Court  may  purchase  two  acres, 
whereon  to  erect  their  public  buildings, 
for  the  use  of  their  county,  and  for  no  other 
use  whatever.'*  It  follows,  therefore,  that 
when  a  Court  house  is  xemoved,  the  land 
reverts  to  the  original  proprietor.  The 
fee  simple  is  declared  to  be  in  the  Court 
and  their  successors,  so  long  as  it  is 
110  applied  *to  the  use  of  the  County, 
and  no  longer.  It  is  therefore  only 
a  base  fee,  like  an  estate  to  a  man  and  his 
heirs,  while  a  certain  tree  shall  stand. 

After  a  cause  is  set  for  hearing,  the  bill 
cannot  be  amended,  without  good  cause 
shown.  Otherwise  a  lis  pendens  might  be 
kept  up  for  ever. 

The  case  presents  another  point.  The 
devisee  of  Boykin  could  not  sue ;  for  the 
devise  was  void,  there  being,  at  the  time,  a 
person  holding  the  legal  title,  in  full  ad- 
verse possession.* 

Wirt.  The  act  of  1748  gives  a  fee  simple 
to  the  Court  and  their  successors.  The 
words  used  in  the  law  are  intended  to  vest 
in  the  County  the  exclusive  property  for  its 
use.  But  when  new  property  is  purchased, 
and  paid  for  with  the  old,  the  latter  is  in 
fact  applied  to  the  use  of  the  County.  The 
Court  appointed  Commissioners  to  contract 
with  Boykin.  The  heirs  of  Smith  stood  by 
and  did  not  interfere.  Ought  they  now  to 
be  permitted  in  equity  to  take  from  him  the 
property  he  was  to  receive  in  exchange  for 
that  which  he  parted  with?  His  was  only  a 
parol  contract,  and  his  right  only  equitable. 


(a)  Rev.  Code.  vol.  1,  p.  86. 

(b)  Ed.  of  17e»,  p.  179,  c.  4.  sect.  80. 

♦Note.    See  Hyer  v.  Shobc.  1  Munford.  p.  200. 


We  do  not  claim  under  the  Act  of  Assem- 
bly, but  his  contract  with  the  County. 
Could  the  Court  make  him  a  deed,  or  any 
contract  with  him  but  by  parol? 

A  devise  ot  an  equitable  interest  i» 
clearly  good,  so  far  as  to  pass  such  interest 
to  the  devisee,  t 

Monday,  March  23d,  the  following  opin- 
ion of  the  Court  was  pronounced  by  Judg'e 
Roane. 

'* The  Court  is  cf  opinion,  that  as  the 
act  of  1748,  in  relation  to  the  erection  of 
Court  houses  in  the  several  Counties  of 
this  Commonwealth,  was  anterior  to  the 
acquisition  of  the  lot,  now  in  question,  by 
the  Court  of  Isle  of  Wight  County,  was  a 
general  law  which  all  the  County  Courts 
were  bound  to  take  notice  of,  and  con- 
Ill  form  *to,  and  made  it  the  duty  of  such 
Courts,  in  relation  to  Court  houses 
thereafter  to  be  erected,  to  purchase  two 
acres  of  land  for  the  purpose  aforesaid ; 
(for  the  acquiring  and  holding  of  which 
the  said  Courts  respectively,  and  their 
successors,  were  made  competent  by  the 
said  act;)  it  ought  to  be  presumed,  at  this 
distance  of  time,  that  the  title  to  the  said 
lot  was  duly  acquired  by  the  Court  of  that 
County,  although  a  deed  may  not  have  been' 
made  therefor,  or  may  have  been  lost;  (in 
which  last  case,  an  application  to  a  Court 
of  equity,  to  restore  the  said  deed  is  equally 
proper;)  and  this  the  rather,  as  it  is  ad- 
mitted by  the  appellees,  that  their  ancestor, 
the  tenant  of  the  said  land  at  that  time, 
agreed  to  the  erection  of  the  public  build- 
ings thereon,  in  consideration  of  the  en- 
hancement of  the  value  of  his  adjoining* 
property.  That  agreement,  although  it 
may  not  have  been  evidenced  by  writinf^» 
being  anterior  to  the  Act  of  frauds,  and 
founded  on  a  valuable  consideration,  would 
have  been  binding  in  a  Court  of  equity  ; 
even  had  it  not  been  carried  into  complete 
execution,  by  the  erection  of  the  public 
buildings  thereon,  at  the  expense  of  the 
County,  the  holding  the  public  buildinga 
there  for  a  great  number  of  years,  and 
the  consequent  enhancement  of  the  value 
of  the  adjoining  land.  The  Court  is  fur- 
ther of  opinion,  that  the  release  of  Thomas 
Smith,  (under  whom  the  appellees  claim,) 
contained  in  the  proceedings,  being  founded 
on  a  valuable  consideration,  (namely,  the 
agreement  and  erection  of  the  public  build- 
ings before  mentioned,)  is  not  only  obliga* 
tory  on  the  appellees,  but  even '  satisfies 
the  provisions  of  the  said  Act  of  frauds ; 
the  clerk  of  the  Court,  in  entering  the  said 
release  of  record,  being,  quoad  hoc,  the 
agent  of  both  parties.  On  these  grounds, 
and  on  that  of  the  County  Court  of  Isle  of 
Wight  having  duly  assigned  their  right  to 
the  premises  to  Francis  Boykin,  (under 
whom  the  appellants  claim, )  by  acceptinf^ 
the  Court  house  erected  by  him,  under  the 
Act  of  January,  1800,  the  Court  is  of  opin- 
ion that  the  equitable  title  of  the  appel- 
lants to  the  said  lot  should  be  carried 
112  into  *efrect;  and  that  the  said  decree 
is  erroneous;  therefore,  it  is  decreed 
and  ordered  that  the  same  be  reversed  and 
annulled,  and  that  the  appellees  pay  to  the 
appellants  their  costs  by  them  expended  in 


tSee  the  authorities  cited.  2  Munford.  p.  208. 
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the  proaecntion  of  their  appeal  aforesaid 
here.  And  this  Conrt,  proceeding  to  make 
8Qch  decree  aa  the  said  Superior  Court  of 
Chancery  ought  to  have  pronounced,  it  is 
further  decreed  and  ordered,  that  possession 
of  the  premises  in  question  be  delivered 
up  to  the  appellants,  that  the  rents  and 
profits  thereof  be  accounted  for  by  the  ap- 
pellees, and  that  they  release  all  their  right 
in  the  premises  to  the  appellants.  And  it 
is  ordered  that  the  cause  be  remanded  to 
the  said  Court  of  Chancery  to  be  finally 
proceeded  in  pursuant  to  the  foregoing 
opinion  and  decree." 


Franklin  v.  Wilkinson. 

Tuesday.  BfarcH  17tli«  1812. 

I.  Chancery  Practice— DiMolution  of  lojunctlon— DIs- 
mlMsl  of  BUI.*— After  an  Injunction  has  been 
wholly  dlssolred,  if  the  cause  be  set  for  hearlnsr 
on  motion  of  the  defendant  In  eqnity,  he  cannot 
take  advantaffe  of  the  clrcumsunce  that  the  bill 
should  have  been  dismissed  under  the  Act  of  As- 
sembly. 
See  Pitts  V.  TIdwell,  ante. 

a.  BUI  of  Kevlewt— Wronff  Advice  of  CouomI.— It  is  no 
ground  for  a  bill  of  review,  that  the  party  was 
prevented  from  proving  certain  important  facts, 
by  wronsr  advice  of  one  of  his  counsel;  pr  that  the 
other  was  unable  to  attend  to  the  cause  when 
called  for  trial,  which  circumstance  was  unknown 
to  the  party,  until  after  the  decree. 

TJlx>n  an  appeal  from  a  rejection,  by  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond district,  of  a  motion  for  leave  to  file 
a  bill  of  review. 

The  decree,  which  the  appellant  wished 
to  have  reviewed,  was  founded  on  a  bill  of 
injunction  to  stay  proceedings  on  a  judg- 
ment at  law  in  his  favour  against  the  ap- 
pellee. The  equity  relied  upon  by  the 
complainant  in  that  bill  was,  that  a  bond, 
on  which  the  judgment  was  obtained,  was 
given  for  money  won  at  gaming  between 
him  and  a  certain  Davis  Booker ;  that  be- 
fore the  said  bond  became  due,  he  became 
the  creditor  of  the  said  Booker  for  a  larger 
sum  of  money,  upon  a  similar  considera- 
tion of  gaming,  and  offered  to  discount  the 
same,  which  the  said  Booker  agreed  to, 
but  said  he  had  not  the  bond  then  with 
him,  but  would,  when  he  went  home,  de- 
stroy it,  or  return  it,  on  sight;  bot- 
113  withstanding  which,  *he  assigned 
it  to  a  certain  Alexander  Hunter,  who 
afterwards' assigned  it  to  Owen  Franklin, 
the  appellant. 

The  material  allegations  of  that  bill  not 
being  admitted  by  the  answer,  and  no  evi- 
dence in  support  of  it  being  filed,  the  in- 
junction was  dissolved  on  the  I7th  day  of 
March,  1806.  At  Rules  in  the  clerk's  office, 
in  the  same  month,  the  complainant  replied 
generally,  and  commissions  to  take  deposi- 
tions were  awarded.  The  bill  was  not  dis- 
missed according  to  the  Act  of  Assembly  ;(a) 
neither  does  it  appear  from  the  record,  that 
cause  was  shown  at  the  next  term  against 
such  dismission ;  but,  at  liules,  in  the 
month  of  December,  1806,  the  cause  was 
set  for  hearing  on  motion  of  the  defend- 
ant, by  his  counsel;  and,  at  March  Term, 
1807,  on  hearing  the  bill,    answer,    exhib- 


•See  firenerally,  monographic no^^  on  "Injunctions" 
appended  to  Claytor  v.  Anthony.  \h  Qratt.  518. 

tSee  monographic  note  on  "Bills  of  Review"  ap- 
pended to  Campbell  ▼.  Campbell,  22  Oratt.  649. 

(a)  Revised  Code,  2d  vol.  p.  29.  ch.  29,  sec.  8. 


its,  and  examinations  of  witnesses,  .the 
Chancellor  adjudged  and  decreed,  that  the 
injunction  be  perpetual. 

The  reasons  suggested  for  reviewing  this 
decree  were,  that  **the  appellant  gave  a 
valuable  consideration  for  the  said  bond  in 
a  wagon  and  team  of  horses,  estimated  at 
cash  prices,  and  never  knew,  or  heard,  until 
after  the  assignment  of  it  to  him,  and 
delivery  of  the  said  wagon  and  team,  that 
it  was  suspected  to  have  been  given  for 
a  gaming  consideration ;  that  he  would  not 
accept  the  said  bond,  until  he  received  an 
assurance  from  the  said  Wilkinson,  that  it 
was  good  for  twenty  shillings  in  the 
pound;  that  he  was  prepared  to  prove 
these  facts,  but,  being  informed  by  one  of 
his  counsel,  that  he  need  not  take  any  dep- 
ositions, and  the  other,  who  succeeded  to 
his  business,  being  unable,  from  a  do- 
mestic misfortune,  to  attend  to  the  cause 
when  it  was  called  for  trial,  the  decree  per- 
petuating the  injunction  was  rendered  with- 
out any  opposition,  or  any  statement  of 
facts  which  might  have  been  made 
for  a  continuance.  The  appellant  was 
advised,  that,  however  new,  in  strict 
fact,  this  case  might  be,  yet,  in  principle, 
it  falls  within  the  cases  allowed  to 
be  proper  for  bills  of  review;  be- 
cause he  charges,  1st.  That  the  indispensa- 
ble absence  of  his  counsel  at  the  trial 
was  unknown  to  him,  until  long  after 
the  decree  of  perpetuation ; 
114  *2d.  That  he  was  prevented,  by 
causes  which  he -had  no  means  of  con- 
trolling, from  taking  the  necessary  testi- 
mony ;  and,  3d.  That  that  testimony,  now 
taken  upon  notice,  and  here  produced,  proves 
that  he  was  induced  to  take  the  said  bond 
upon  the  assurance  of  the  said  Wilkinson 
himself. 

The  Chancellor,  ** being  of  opinion  that 
there  was  no  error  in  the  decree  sought  to 
be  reviewed,"  refused  permission  to  file 
the  bill. 

Hay,  for  the  appellant,  observed,  that  he 
should  press  the  point,  that  misinstruction 
of  counsel,  by  which  the  client  was  pre- 
vented from  availing  himself  of  testimony, 
is  a  sufficient  reason  for  a  bill  of  review  ; 
but  felt  himself  precluded  bv  the  cases  of 
Theveat*s  administrator  v.  Finch,  and 
Eastham  v.  Britton,  lately  decided.  He 
woula  therefore  only  contend,  that  the  in- 
junction having  been  wholly  dissolved, 
and  no  cause  shown,  at  the  next  term, 
against  the  dismission  of  the  bill,  it  stood 
dismissed  of  course,  under  the  Act  of  As- 
sembly. The  clerk*s  neglecting  to  enter 
such  dismission  was  a  breach  of  his  duty, 
but  could  not  keep  the  cause  on  the  docket, 
against  the  positive  words  of  the  law, 
*^that  the  bill  should  stand  dismissed,  of 
course,  with  costs."  All  the  subsequent 
proceedings  were,  therefore,  coram  non 
judice ;  the  suit,  in  contemplation  of  law, 
being  at  an  end. 

No  counsel  for  the  appellee. 

Thursday,  March  19th,  1812,  JUDGB 
ROANE  delivered  the  following  opinion 
of  the  Court. 

'*It  appearing  that  the  cause    was  set  for. 
hearing  upon    the  motion  of  the  appellant^ 
by  his  counsel,  the   Court    is    of    opinion, 
that  he  cannot  now    be   received   to    insist 
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on  the  absolute  dismissal  of  the  bill  of  the 
appellee,  under  the  Act  of  Assembly;  and 
it  not  appearing  that  any  sufficient  ground 
is  alleged  in  the  bill  of  review,  to  entitle 
the  appellant    to  a  reconsideration  of 

115  the  decree  perpetuating  *the  injunc- 
tion, the  Court,  without   deciding  on 

any  other  point  in  this  cause,  is  of  opinion, 
that  there  is  no  error  in  the  said  order  re- 
jecting the  bill  of  review:  therefore  it  is 
decreed  and  ordered,  that  the  same  be 
affirmed."  

Darby  v.  Henderson  and  Duncan,    Adminis- 
trators of  Drummond. 

Thursday,  March  I2th,  1812. 

1.  Appellate    Practice— Reversal    of    Jadirmeat.*— An 

appellate  Ctourt  ouffht  not  to  reverse  a  judffment, 
without  proceeding  to  srive  such  Judgment  as  the 
Inferior  Court  should  have  sriven.  See  Blane  v. 
Sansum,  2  Call,  496.  and  Mantz  v.  Hendley,  2  H.  & 
M.  808.  pi.  7.  to  the  same  effect. 

a.  Semant  of  Corporation— Rl^ht  to  Sue  for  Money 
Due  Judgment  Debtor. —A  Sergeant  of  a  Corpora- 
tion has  not  the  right  to  sue  for  money  due  to  an 
insolvent  debtor.  See  an  important  law  on  the 
subject  of  recovering  the  debts  due  to  Insolvent 
debtors,  in  Acts  of  1812,  c.  6,  p.  36. 

Declarations— Blanks  Therein— BIfect.— As  to  the 
effect  of  blanks  in  declarations,  see  Blane  v. 
Sansum.  2  Call.  494;  Stephens  v.  White,  2  Wash. 
203;  Taylor  &  Co.  v.  M'Clean,  3  Call.  6S7:  Crag- 
hill.  &c.  V.  Page,  2  H.  &  M.  446.  pi.  4:  Dlgges  v. 
Norris.  8  H.  &  M.  268:  from  all  which  it  appears, 
that  the  circumstance  that  the  damages  are  left 
blank  is  unimportant;  but  if  the  gist  of  the  action 
be  blank,  it  is  fatal 

This  was  an  action  of  assumpsit  in  the 
Corporation  Court  of  Fredericksburg^,  on 
behalf  of  Adam  Darby,  Sergeant  of  said 
Corporation,  ag^ainst  the  administrators  of 
William  Drummond,  deceased;  the  declara- 
tion charging  the  defendants,  on  the 
ground  that  their  intestate  was  indebted, 
by  simple  contract,  for  work  and  labour, 
&c.  to  a  certain  John  Blanton,  who  was 
taken  upon  a  capias  ad  satisfaciendum, 
and  discharged  from  custody,  as  an  insol- 
vent debtor,  having  subscribed  and  deliv- 
ered in  a  schedule  of  his  estate,  and  taken 
the  oath  prescribed  by  the  38th  section  of 
the  Execution  Law  of  1793. (a)  It  was 
stated  in  the  declaration,  that  the  schedule 
contained  a  statement  of  the  sum  of  , 

due    to    the    said    Blanton    from  ;  by 

reason  of  which  premises,  the  defendants 
were  duly,  and  according  to  the  directions 
of  the  41st  section  of  the  same  act,  sum- 
moned to  appear  before  the  Court  of  the 
said  Corporation,  at  a  Court  to  be  held  **on 
the         day  of  ,  180  ;  and  they  the  said 

defendants  appearing  accordingly,  and  not 
^confessing  any  thing  to  be  due  to  the 

116  said  *Blanton,  or  to  the  plaintiff, 
were  discharged  from  the  said  sum- 
mons; and  the  plaintiff  averred  that  no 
part  of  the  recovery  aforesaid''  (by  William 
Smith,  the  creditor  of  Blanton,  which  was 
set  forth  in  a  preceding  part  of  the  decla- 
ration) ^'was  discharged,  and  the  said  judg- 
ment   was     not     altered,     suspended,     or 

^Appellate  Practice— Reversal  of  Judgment.— To  the 

point  that  an  appellate  court,  on  reversing  a  Judg- 
ment, ought  to  enter  such  judgment  as  the  inferior 
court  should  have  entered,  the  principal  case  is 
cited  in  .Taney  v.  Blake.  8  Leigh  92,  citing  the  princi- 
pal case;  Mantz  v.  Hendley.  2  Hen.  &  M.  308;  Blane 
V.  Sansum,  3  Call  496. 

See  further,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.  Turnpike 
Ck>.,  1  Rob.  268. 

(a)  Rev.  Ck>de,  vol.  1,  c.  151,  sect.  308. 


reversed ;  by  reason  of  all  which  premises, 
and  by  force  of  the  Act  of  Assembly  in 
that  case  made  and  provided,  action  had 
accrued  to  the  said  plaintiff  to  recover 
whatever  sums  of  money  might  be  due  from 
the  said  defendants  to  the  said   plaintiff." 

The  declaration  then  proceeded  to  set 
forth  and  charge,  in  several  counts,  a  debt 
by  simple  contract  from  the  said  Drum- 
mond, in  his  lifetime,  to  the  said  Blanton, 
with  several  promises  to  pay  the  said  debt ; 
averring  that  '*no  payment  thereof  had 
been  made  to  the  said  Blanton  by  him  the 
said  Drummond,  or  by  the  defendants,  his 
administrators,  and  that  the  whole  re- 
mained due  and  unpaid,'*  &c.  but  the 
sums  of  money  were  left  blank  throughout 
those  counts,  except  the  damages,  which 
were  laid  at  5001. 

The  defendants  pleaded  ''non  assumpsit 
by  their  intestate;"  and  issue  being  joined, 
a  verdict  was  found,  and  judgment  entered, 
in  favour  of  the  plaintiff,  for  1291.  9s.  2d. 
damages. 

A  writ  of  supersedeas  to  this  judgment 
was  awarded  by  a  Judge  of  the  General 
Court;  the  petition  alleging,  1.  "That 
upon  the  face  of  the  record,  it  was  appar- 
ent the  plaintiff  had  no  right  of  action ; 
the  effects  of  an  insolvent  debtor  being 
vested  by  law  in  the  Sheriff  of  the  County 
where  they  lie,  or  are  found :  and  the  right 
of  recovering  the  debts,  &c.  due  snch 
debtor,  being  vested  in  the  Sheriff,  or  such 
debtor  only ;  2d.  That  if  a  Sergeant  of  a 
Corporation  has  the  right  to  sue  for  the 
debts  of  an  insolvent  debtor;  yet  the  plain- 
tiff, in  his  declaration,  had  made  no  aver- 
ment that  the  petitioners,  or  their  intestate, 
were  charged  in  the  schedule  of  the  insol- 
vent debtor,  as  his  debtors;  which 
117  was  a  fatal  chasm  in  the  *title  of 
the  plaintiff  to  the  action;*'  and, 
3d.  **That  it  did  not  appear  from  the  decla- 
ration, that  the  petitioners,  or  their  intes- 
tate, assumed  to  pay  any  sum  of  money  to 
the  insolvent." 

The  District  Court  reversed  the  judg-- 
ment,  and  awarded  the  costs  of  prosecutini^ 
the  writ,  to  the  plaintiff  in  error;  but  did 
not  proceed  to  give  such  judgment  as  the 
Corporation  Court  ought  to  have  given. 

The  defendant  in  error  appealed  to  this 
Court. 

Botts,  for  the  appellant,  being  dead, 
Robert  Stanard,  for  tne  appellees,  sub- 
mitted the  case  without  argument. 

Thursday,  April  9th,  1812,  the  following- 
was  delivered  by  JUDGE  ROANE  as  the 
opinion  of  the  Court. 

'^The  Court  is  of  opinion,  that  the  judge- 
ment of  tne  Superior  Court  reversing  that 
of  the  County  Court,  is  correct,  as  far  as 
it  goes,  for  the  reason  stated  in  the  first 
error  assigned  in  the  petition  for  a  super- 
sedeas; but  that  the  said  Superior  Court 
erred  in  not  proceeding  to  enter  such  judg-- 
ment  as  the  said  County  Court  ought  to 
have  rendered;  namely,  that  the  plainti^ 
should  take  nothing  by  his  bill,  and  the 
defendant  recover  against  the  said  plaintiff 
his  costs  in  the  County  Court  expended. 
On  this  ground,  the  judgment  of  the  said 
Superior  Court  is  reversed,  with  costs, 
and  reformed  in  pursuance  of  the  fore- 
going principle." 
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118        *Bell  V.  Allen's  Administrator. 

March.  1812. 

I.   Debt— Declaration— Bond— Material     Variance.*— A 

wrltinff  beffinnlDfir,  ''Know  all  men,  &c.  that  I.  H. 
R.,  of  the  County,  &c  am  held  and  firmly  bound,** 
&C.  and  running*  ihrouffhout  In  the  name  of  H.  R. 
alone.  Is  not  to  be  received  as  evidence  In  support 
of  a  declaration  against  H.  R.  and  H.  B..  charging 
that  they  both  acknowledged  themselves  to  be 
indebted.  &c.  notwithstanding  the  name  of  H.  B. 
was  signed  under  that  of  H.  R.,  and  issue  was 
not  joined  on  the  plea  of  non  est  factum,  or  nil 
debet,  but  of  "payment  by  H.  B." 
See  Atweirs  Administrators  v.  Towles,  1  Munf.  17&. 

In  an  action  of  debt,  in  the  District 
Court  of  Prince  Eklward,  on  behalf  of 
Daniel  A.  Allen,  administrator  of  Daniel 
Allen,  sen.,  deceased,  against  Henry  Raw- 
lins and  Henry  Bell,  the  declaration 
charged  that  both  the  defendants  '* acknowl- 
edged themselves  to  be  indebted"  to  the 
plaintiff's  intestate,  and  charged  them 
throughout  as  if  they  had  jointly  executed 
the  bond  on  which  the  action  was  founded. 
The  defendants  being  arrested  at  different 
times,  a  judgment  by  default  was  entered, 
and  confirmed,  at  Rules  in  the  Clerk's 
Office,  against  Rawlins.  Bell,  without 
praying  oyer,  pleaded  payment,  and  issue 
being  joined  thereupon,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court,  whether  a  writing  (set 
forth  in  haec  verba)  be  proper  evidence  to 
support  the  declaration.  The  writing  in 
question  began,  '*Know  all  men  by  these 
presents,  that  I,  Henry  Rawlins,  of  the 
County  of  Buckingham,  am  held  and  firmly 
bound,"  &c.  and  did  not  mention  the  name 
of  Henry  Bell  in  the  body  of  it;  but  his 
name  was  signed  under  that  of  Henry 
Rawlins. 

Upon  this  special  verdict,  .  (the  cause 
having  been  transferred  to  the  Superior 
Court  of  law,  for  Buckingham  County,) 
judgment  was  entered  for  the  plaintiff; 
whereupon  the  defendant.  Bell,  obtained  a 
writ  of  supersedeas  from  a  judge  of  this 
Court. 

Peyton  Randolph,  for  the  plaintiff  in 
error.     Wirt,  for  the  defendant. 

Tuesday,  March  17tb,  1812,  JUDGE 
ROANE  pronounced  the  following  opinion 
of  the  Court. 

**It  seems  to  the  Court  here,  that  the 
paper  offered   in   evidence   to   support   the 


•Bond— Sl^loff— Bffect.— In  Beery  v.  Homan,  8 
Gratt  51,  it  was  beld  that  to  constitute  a  valid  bond 
of  the  party,  the  Intention  to  bind  himself  must  ap- 
pear on  the  face  of  the  instrument;  that  the  signa- 
ture and  seal  form  a  part  thereof,  and  furnish 
prima  facU  evidence  that  the  person  so  sisrninfir 
and  sealinsr  the  bond  intended  to  make  himself  a 
party  thereto,  and  to  be  bound  by  the  stipulations 
thereof;  althoufirh  the  name  of  the  party  so  sifimiuff. 
sealinsr  and  delivering*  the  bond  may  not  be  inserted 
in  the  penalty  or  recited  in  the  condition.  Ajllen. 
J.,  In  deliverlufir  the  opinion  of  the  court  said :  "The 
case  of  Bell  v.  Allen,  3  Munf.  118.  does  not  actually 
decide  that  the  bond  there  offered  In  evidence,  was 
not  the  bond  of  the  security  because  his  name  did 
not  appear  in  the  body  of  the  instrument,  but  it 
was  rejected  when  offered  in  evidence,  on  the 
flrround  of  an  alleged  variance  between  it  and  the 
bond  described  in  the  declaration.  If,  however,  it 
is  to  be  inferred  that  the  case  was  decided  upon  the 
firround  that  the  bond  was  invalid  as  to  the  surety 
for  the  cause  aforesaid,  the  authority  of  the  case  is 
impaired  by  the  decisions  of  this  court  in  the  cases 
of  Bartley  v.  Yates,  2  Hen.  &  M.  898;  Beale  v.  Wil- 
son, 4  Munf.  880;  Raynolds  v.  Gore.  4  Lieifirh  276;  and 
was  in  effect  overruled  in  Crawford  v.  Jarrett,  2 
LeifiTh  680.*' 

See  further,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn.  18  Gratt  801. 


declaration,  materially  varying  from  the  one 
declared  on,  (the  admissibility  of 
119  which  '^first-mentioned  paper,  was 
reserved  for  the  opinion  of  the  Court 
by  the  verdict  of  the  jury,)  was  improper 
evidence  to  support  the  declaration,  and 
that  the  said  judgment  is  erroneous;'^ 
which  was  therefore  reversed,  &c.  and 
judgment  was  entered  in  favour  of  the 
plaintiff  in  error. 


Evans  v.  Freeland. 

Saturday,  January  11th.  1812. 

I.  Scire  Padas— Material  AlleffatioiM.t— A  scire  facias, 
purportinsr  to  be  founded  upon  a  Judcrment  en- 
tered at  Rules,  in  the  clerk's  office  of  a  County 
Court,  but  not  mentioning  that  judgment  was 
confirmed,  by  not  being- set' aside  at  the  ensuing 
quarterly  term,  nor  even  that  such  quarterly 
term  occurred  prior  to  the  suing  out  of  the  said 
scire  facias,  ought  to  be  quashed,  as  not  setUng 
forth  any  legal  cause  of  action. 

a.  Bail— Delivery  of  Principal— Effect.— It  seems  that 
a  special  ball's  surrender  of  his  principal  to  the 
sheriff  is  effectual,  without  his  exhibiting  a  bail- 
piece,  or  other  written  evidence  of  his  being  ball; 
if  the  surrender  be  made  In  the  County,  inf 
the  Court  of  which  he  was  accepted  and  entered 
as  special  bail  in  open  Court*  and  it  appear  that 
the  fact  was  known  to  the  sheriff,  who  neverthe- 
less refused  to  accept  the  surrender  and  hold  the 
principal  in  custody. 

Upon  a  writ  of  supersedeas  to  a  judgment 
of  the  Washington  District  Court,  affirming 
a  judgment  of  the  County  Court  of  Wythe, 
upon  a  scire  facias  against  Jesse  Evans 
and  John  Evans,  special  bail  for  John 
Armstrong,  at  the  suit  of  Archibald  Free- 
land. 

The  scire  facias  described  the  judgment 
against  Armstrong,  on  which  the  proceed- 
ing against  the  bail  was  founded,  as  hav- 
ing been  '^recovered  at  Rules  held  in  the 
clerk's  office,"  but  said  nothing  of  its 
being  confirmed.  The  defendant  pleaded  a 
surrender  of  the  said  John  Armstrong,  in 
discharge  of  his  bail,  before  the  return  day 
of  the  scire  facias,  to  the  Sheriff  of  the 
County  of  Wythe,  where  the  'original  writ 
wa»  served.  On  the  trial  of  the  cause,  they 
moved  the  Court  to  instruct  the  jury,  *  *  that 
it  is  not  absolutely  and  indispensably  nec- 
essary, to  make  a  surrender  effectual,  that 
the  bail  should  exhibit  a  bail-piece,  if  the 
sheriff  is  otherwise  conusant  of  the  bail's 
undertaking,  and  where  the  surrender  is  in 
the  County  in  the  Court  of  which  the 
special  bail  has  been  accepted  and  entered 
in  open  Court."  But  the  Court  refused  the 
instruction,  and  in  lieu  thereof,  gave 
120  the  following,  »to  wit:  **that  it  is 
absolutely  and  indispensably  neces- 
sary, to  make  a  surrender  effectual,  that 
the  bail  should  exhibit  a  bail-piece,  or 
other  written  evidence  of  the  fact;  and 
that,  even  if  the  sheriff  might  be  otherwise 
conusant  of  the  bail's  undertaking;  and 
where  the  surrender  is  in  the  County,  in  the 
Court  of  which  the  special  bail  has  been 
accepted  and  entered  in  open  Court,  yet  it 
is  not  sufficient  without  the  exhibition  of 
a  bail-piece,  or  other   written   evidence    of 


tScIre  Facias— naterial  Allegatioas.— A  scire  facias 
upon  an  office  judgment  in  a  suit  at  law.  which  does 
not  aver  that  the  office  judgment  was  confirmed  by 
the  court  or  by  rise  of  the  next  court,  will  be  fatally 
defective.  The  case  of  Evans  v.  Freeland,  3  Munf.  119, 
is  a  sufficient  authority  to  prove  this  proposition: 
Lee.  J.,  delivering  the  opinion  of  the  court  in  Roach 
V.  Gardner,  9  Oratt.  98. 
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the  fact:'*  to  which  opinion  the  defend- 
ants, by  their  counsel,  excepted.  A  verdict 
was  found  for  the  plaintiff,  but  a  new  trial 
awarded ;  and,  when  it  took  place,  the  de- 
fendants renewed  their  motion,  requesting 
the  same  instruction  for  which  they  con- 
tended before.  The  plaintiff's  counsel  op- 
posed the  motion,  and  required  the  Court 
to  give  the  instruction  which  had  been 
given  as  aforesaid:  but,  the  Court  being 
divided  in  opinion,  neither  of  the  said  in- 
structions were  given;  whereupon  the 
defendants  again  tendered  a  bill  ot  excep- 
tions, which  was  signed  and  sealed,  &c. 

Verdict  and  judgment  for  the  plaintiff. 

The  pleadings  presented  various  other 
points,  but  the  following,  only,  were 
noticed  in  the  opinion  of  this  Court,  pro- 
nounced on  Saturday,  the  11th  of  January, 
1812. 

'^Thitf  Court  is  of  opinion,  that  the 
judgment  aforesaid  of  the  District  Court  is 
erroneous:  therefore,  it  is  considered,  that 
the  same  be  reversed  and  annulled  with 
costs:  and  this  Court,  proceeding  to  give 
such .  judgment  as  the  said  District  Court 
ought  to  have  given,  (not  deciding  upon 
the  other  points  occurring  in  the  case, 
further  than  to  express  its  present  impres- 
sion to  be  that,  under  the  actual  circum- 
stances of  this  case,*  it  was  not  necessary 
for  the  plaintiffs  in  error,  to  have 
121  exhibited  a  *^bail-piece  at  the  time  of 
the  surrender  in  the  proceedings 
mentioned,)  is  of  opinion  that  the  judg- 
ment of  the  said  County  Court  is  erro- 
neous, in  this,  that  the  scire  facias  only 
purports  to  be  founded  upon  a  judgment 
entered  at  the  rules,  but  does  not  aver,  or 
show,  that  that  judgment  was  confirmed,  by 
not  being  set  aside  at  the  ensuing  quarterly 
Court,  nor  even  that  such  Court  had  oc- 
curred prior  to  suing  out  the  scire  facias 
aforesaid:  therefore,  it  is  further  consid- 
ered, that  the  said  judgment  be  also  reversed 
and  annulled;,  that  the  said  scire  facias  be 
quashed;"  and  that  the  plaintiffs  in  ejrror 
recover  costs  in  both  the  Courts  below. 


Lee's  Administrator  v.  Carter  &    Forbes. 

January,  1812. 

I.  Jadsment  by  Default— Appearance    Bail. t— Where 

the  defendant  to  a  suit  has  not  pleaded,  but  his 
appearance  ball  has,  a  Judffment  stating,  ''that 
the  attorney  for  the  defendant  withdraws  his 
plea.  &c.  and  therefore  that  the  plaintiff  recover 
asrainst  the  defendant."  mast  be  understood  as  a 
jadfirmentaflrainst  the  bail  only;  (without  Inclnd- 
insr  the  principal:)  and  is  therefore  erroneous. 
See  Wallace  v.  Baker,  2  Manford,  p.  884. 

In  an  action  of  debt  in  the  Northumber- 
land District  Court,  on  behalf  of  Richard 
Bland  Lee,  administrator,  with  the  will 
annexed,  of  Richard  Lee,  deceased,  against 
John  T.  Carter,  surviving  obligor,  in  a  bill 
penal  executed  by  him  and  John  James 
Maund,    deceased,    a    common    order    was 


♦Note.  It  appeared  In  evidence,  that  the  sheriff 
refused  to  accept  the  surrender,  notwithstandingr 
he  was  fully  apprized  of  the  undertaking  of  the 
plaintiffs  in  error  as  bail,  but  ffrounded  his  oblec- 
tion  to  holdinfir  Armstronsr  in  custody,  not  <>n  their 
want  of  riffht  to  make  the  surrender,  but  on  motives 
of  personal  friendship  and  tenderness  to  the  Maid 
Armstrong.— Note  In  Original  Edition. 

f  See  foot-note  to  Vanmeter  v.  Fulkimore.  i  Hen. 
AM.  829:  monographic  note  on  "Judirments"  ap- 
pended to  Smith  V.  Charlton.  7  Gratt  42ft 


entered  and  confirmed,  at  Rules,  in  the 
clerk's  office,  against  the  defendant,  John 
T.  Carter,  and  William  Forbes,  the  bail, 
for  his  appearance.  At  the  ensuing  Dis- 
trict Court,  the  defendant  having  failed  to 
appear,  or  give  special  bail,  the  appearance 
bail  was  allowed  to  defend  the  suit,  and 
pleaded  payment,  whereupon  issue  was 
joined.  At  a  subsequent  term  a  judgment 
was  entered  in  the  following  words:  '^This 
day  came  the  parties  by  their  attorneys, 
and  the  attorney  for  the  defendant  with- 
draws his  former  plea  in  this  cause,  and 
saith,  that  he  is  not  informed  by  the  said 
defendant  of  any  answer  to  be  given  for 
him  to  the  plaintiff  in  this  action,  whereby 
the  defendant  remains  altogether  unde- 
fended; therefore  it  is  considered  by  the 
Court,    that     the     plaintiff     recover 

122  against  *the   defendant    the   sum    of 
five  hundred    dollars,  the  debt  in  the 

declaration  mentioned,"  &c. 

To  this  judgment  a  writ  of  snpersedeaa 
was  awarded ;  and,  on  Saturday  the  25th  of 
January,  1812,  the  following  opinion  of  thia 
Court  was  pronounced  by  JUDGE  ROANE. 

*^The  judgment  of  the  District  Court  is 
defective  in  this,  that  when  the  plea  waa 
withdrawn  by  the  appearance  bail,  who 
was  the  defendant  in  the  issue  formed  by 
that  plea,  the  Court  ought  to  have  entered 
judgment,  as  well  against  John  T.  Carter, 
against  whom  an  office  judgment  had  there- 
tofore been  confined,  as  against  the  said 
appearance  bail.  The  judgment  is  there- 
fore reversed  with  costs;  and  this  Court, 
proceeding,  &c.  It  is  considered  that  the 
appellant  recover  against  William  Forbes, 
the  appearance  bail,  (as  to  whom  this  suit 
remains  undefended, )  and  against  John  T. 
Carter,  (against  whom  there  was  an  office 
judgment  confirmed  at  August  rules,  1803,) 
the  sum  of  five  hundred  dollars,  the  debt 
in  the  declaration  mentioned,  and  hia 
costs;  but  this  judgment  is  to  be  dia- 
charged,"  Ac.      

Mortimer  v.  Brumfield. 

Friday.  March  18th.  181S. 

I .  Detinue— Declaration— Alleffatlons.  t— It  is  not  neces- 
sary, in  the  declaration  in  detinue,  to  state  a 
special  demand  and  refusal;  but  the  greueral 
charge,  that  the  defendant,  "although  often  re- 
quested." &c.  is  AufBcient. 

a.  Parent  and  ChildS-Posseaslon  of  Mother  Considered 
Possession  of  Infant  —Where  a  slave  is  ffiven  to 
an  infant  and  left  by  the  donor  with  the  mother 
of  such  infant  for  its  benefit;  (the  father  beinff 
dead:)  the  possession  by  the  mother  is  to  be  con- 
sidered possession  by  the  infant.  See  Braxton  v. 
Gaines  and  others.  4  H.  &  M.   161. 

This  was  an  action  of  detinue,  instituted 
in  the  year  1807,  in  the  District  Court  of 
Fredericksburg,  on  behalf  of  Charles  Brum- 
field  against  John  Mortimer,  for  a  negro 
man  slave,  by  the  name  of  Tom.  The  dec- 
laration stated  a  casual  loss  by  the  plain- 
tiff, and  Snding  by  the  defendant;  and 
then,  without  setting  forth  a  special  de- 
mand and  refusal  to  deliver  the  slave,  pro- 
ceeded to  charge  that  the  defendant,  *'well 
knowing  the   premises,  and    that  the 

123  said    *negro    was    the    proper   slave 


tDetlnue  — See  monofirraphic  n<7£«  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  SQratt.  5T8. 

$Parent  and  Child.— See  monographic  note  on  "Par- 
en  t  and  Child"  appended  to  Armstrong-  v.  Stone,  O 
Gratt.  102. 
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of  the  plaintiff,  although  often  required, 
Ac,  had  not  delivered,  but  the  aame  slave 
had  continually  detained,  and  still  did 
detain,"  &c. 

Issue  was*  joined  on  the  plea  of  non  det- 
inet;  and  at  the  trial,  which  was  had  in 
May,  1809,  the  plaintiff  offered  in  evidence 
the  affidavit  of  Mary  Sullivan;  (agreed  to 
be  admitted  by  the  parties;)  proving,  that 
^*  about  23  years  since,  Charles  Mortimer,  the 
father  of  the  defendant,  Adam  Hunter,  and 
the  affiant,  stood  sponsors  for  the  plaintiff 
at  his  christening;  (he  being  then  not 
more  than  two  months  old;)  and  the  said 
Charles  Mortimer  named  him  after  himself; 
that  the  day  after  the  christening,  the  said 
Charles  Mortimer  brought  a  little  negro 
boy  named  Tom,  to  Mrs.  Brum  field's  (the 
mother  of  said  plaintiff, )  and,  in  the  pres- 
ence of  the  affiant,  Mrs.  Willis,  Mrs.  Carter, 
and  Nancy  Mortimer,  observed,  that  he 
had  brought  said  negro  boy  as  a  present 
to  his  god-son,  and  he  left  said  boy  with 
Mrs.  Brumfield,  for  her  son,  the  plaintiff; 
tbe  negro  boy  was  then  very  small,  not 
more  than  two  years  old,  and  appeared  tu 
be  weakly:  Mrs.  Brumfield  raised  the  said 
boy  until  she  removed  to  Charleston,  which 
was  about  six  or  seven  years  after:  upon 
Mrs.  Brum  field's"  removal  to  Charleston, 
the  boy  was  left  in  the  possession  of  the 
said  Charles  Mortimer,  but  on  what  terms, 
or  under  what  circumstances,  the  affiant 
knew  not  of  her  own  knowledge :  the  said 
negro  boy  remained  in  the  possession  of 
<said  Charles  Mortimer,  until  his  death, 
which  happened  about  eight  years  since; 
and  the  said  negro  had  been  in  the  posses- 
sion of  the  defendant  from  that  time  until 
he  sold  him  to  William  Richards,  since  the 
institution  of  this  suit:  about  two  years 
after  Mrs.  Brumfield 's  removal  to  Charles- 
ton, she  went  to  England,  and  tcok  her  son 
Charles  with  her,  where  they  had  resided 
ever  since:  a  year  or  two  before  Chades 
Mortimer's  death,  the  said  Charles  Brum- 
field came  into  this  country,  and  remained 
in  B^redericksburg  five  or  six  weeks,  when 
he  returned  to   England,  and    had    resided 

there  ever  since."  The  witness 
124      being    questioned,  'whether    Charles 

Brumfield,  when  in  Fredericksburg, 
made  any  demand  on  Doctor  Charles  Morti- 
mer for  said  negro,  answered,  *  ^Charles 
Brumfield  observed  to  me,  that  he  would 
ask  Doctor  Mortimer  for  the  negro;  but  I 
advised  him  not  to  do  so,  as  it  might  offend 
Doctor  Mortimer,  and  it  was  probable 
Doctor  Mortimer  would  give  him  more 
than  the  negro  was  worth;  and  I  do  not 
know  that  he  made  any  demand." 

The  plaintiff  also  offered  evidence  to 
prove  the  value  of  the  slave  to  be  1051.  and 
that  his  hires,  since  he  came  to  the  posses- 
sion of  the  defendant,  were  of  the  value  of 
1081.  And  this  being  all  the  proof  exhib- 
ited by  the  plaintiff,  the  defendant  demurred 
to  the  evidence,  without  introducing  any  on 
his  part;  and  a  conditional  verdict  was 
found  in  the  usual  form.  The  District  Court 
gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Wirt,  for  the  appellant,  contended,  1st. 
That  the  evidence  was  not  sufficient  to 
identify  the  slave  in  question ;  2d.  That 
the   slave    having    been     more    than    five 


years  in  the  possession  of  Charles  Morti- 
mer, the  father,  and,  after  his  death,  more 
than  five  years  in  the  possession  of  John 
Mortimer,  his  son,  the  title  of  the  plaintiff 
was  barred  by  the  act  of  limitations  ;(a)  the 
force  of  which  objection  is  not  obviated  by 
the  plaintiff's  being  an  infant;  because  it 
does  not  appear,  that  when  he  was  in  this 
country,  he  made  any  demand  of  the  slave. 
Indeed,  no  action  was  brought,  or  demand 
made,  in  the  lifetime  of  Doctor  Mortimer, 
who  might  have  better  shown  his  righr 
than  it  can  now  be  shown  by  the  present 
defendant. 

3.  The  declaration  contains  no  averment 
of  a  special  demand  before  action  brought. 
According  to  1  Chitty,  121,  and  2  Chitty, 
236,  the  words,  '* although  often  requested," 
are  nut  sufficient  in  detinue,  but  a  special 
demand  must  be  laid  in  the  declaration. 
In  Burnley  v.  Lambert,  1  Wash.  310,  this 
point  was  incidentally  made,  but  not  de> 
cided ;  a  decision  upon  it  being  unneces- 
sary, 
125  ^Williams,  contra.  The  identity  of 
the  slave  is  sufficiently  established 
by  the  testimony  of  Mrs.  Sullivan. 

The  act  of  limitations  cannot  bar  the 
plaintiff's  claim.  The  five  years  against 
him,  ran  during  his  infancy.  Besides,  the 
act  is  not  pleaded,  and  the  defendant  has 
not  given  it  in  evidence  under  the  general 
issue.  In  Murdoch  v.  Herndon,  it  was  de- 
cided, that  where  the  defendant  may  give 
the  act  in  evidence,  the  other  party  may, 
in  like  manner,  bring  himself  within  the 
exceptions  to  its  operation. 

The  case  of  Newby  v.  Blakey,  is  an  au- 
thority in  the  plaintiff's  favour;  for  he  had 
more  than  five  years  peaceable  possession, 
before  his  mother  left  the  slave  with  Doctor 
Mortimer;  which  act  of  her's  could  not 
affect  the  right  of  her  infant  son. 

As  to  the  necessity  of  stating  a  demand 
in  the  declaration,  it  is  sufficiently  stated 
by  the  words  ^'although  often  requested." 
The  objection  was  made  in  Burnley  v. 
Lambert,  and  must  have  been  regarded  as 
not  tenable;  otherwise  the  judgment, 
which  was  for  the  plaintiff,  would  not 
have  been  affirmed.  I  consider  the  point, 
therefore,  as  decided  in  that  case,  that  the 
general  allegation  of  licet  saepius  requisitus 
is  sufficient,  without  stating  a  special  de- 
mand. It  is  unnecessary  then  to  examine 
the  British  authorities.* 

On  Wednesday,  the  8th  of  April,  1812, 
the  president  pronounced  the  opinion  of 
the  Court,  that  the  judgment  be  affirmed. 
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^Mason    v.  Williams,  and    Peyton   v. 
Carr's  Administrators. 

Arsrued.  Saturday.  Nov.  90tli,  1811. 

I.  Equitable  Relief —How  Loet  by  Conpromtoe.— Under 

what  circumstances  a  rlffht  to  relief  In  equity 


(a)  Newby '8  Administrator  v.  Blakey,  8  H.  &  M. 
W. 

*Note.  The  precedents  in  Mills  v.  Oraham,  4 
Bos.  and  Pull.  p.  140,  and  Kettle  ▼.  Bromsall, 
WiUes.  119,  do  not  state  a  special  request,  but 
simply  a  licet  saBpius  requisitus.  In  the  last-men- 
tioned case,  the  objection  was  taken  np  by  Ser- 
jeant Comyns,  tbat  a  count,  in  the  latter  form,  was 
not  sufficient;  but  the  Court  overruled  the  objec- 
tion. In  that  case,  too,  it  is  observable,  that  the 
point  was  made,  not  after  verdict,  but  upon  de- 
murrer.—Note  in  Original  Edition. 
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may  be  lost  by  acts  of  confirmation  and  com- 
promise. 
a.  ConfeMlon  of  Judyment*— By  Man  of  Weak  Under- 
standing— When  Supported.— A  confession  of  jndff- 
ment  and  release  of  equity,  will  be  saoported, 
thonffh  made  by  a  man  of  weak  undersundiDff. 
in  the  habit  of  making  improvident  barsrains, 
addicted  to  intoxication,  and  embarrassed  in 
his  circumstances:  and  though  such  confession 
was  induced  by  the  plaintiff's  ffiyinff  him  time  to 
pay  the  money:  if  no  other  influence  was  exerted, 
and  no  fraud  was  committed,  in  obtainlnsr  such 
confession;  the  same  beinff  deliberately  and 
voluntarily  made  by  the  defendant,  or  by  virtue 
of  a  power  of  attorney  deliberately  and  volun- 
tarily executed  by  him.  See  Wlpirlesworth  v. 
Steers.  1  H.  &  M.  70;  Worsham  v.  M'Kenzie,  id. 
842,  and  Whitehorn  and  Wife  v.  Hines  and 
others,  1  Munford,  567. 

Upon  appeals  from  decrees  of  the  Supe- 
rior Court  of  Chancery,  for  the  Richmond 
District,  pronounced  the  15th  day  of  June, 
1808. 

These  cases  (dependinf^  on  tue  same  prin- 
ciples) were  heard  tog-ether.  The  material 
circumstances,  presented  by  the  bills,  an- 
swers, depositions,  and  exhibits,  (so  far  as 
the  same  are  not  sufficiently  set  forth  in  the 
opinions  of  the  judges,)  were  the  follow- 
ing: 

Some  time  in  the  spring  of  the  year  1797, 
William  Carr,  of  Stafford,  contracted  with 
Enoch  Mason,  of  the  same  county,  to  sell 
him  two  hundred  trees,  of  his,  the  said 
Mason's  choice,  to  be  cut  by  him  from  the 
land  of  the  said  Carr,  for  which  he  agreed 
to  pay  one  dollar  each,  or  two  hundred 
dollars.  No  time  was  fixed  when  the  trees 
were  to  be  cut.  He  paid,  in  consequence 
of  the  contract,  about  501.  4s.  4d.  in  differ- 
ent payments.  Either  before,  or  a  short 
time  after,  the  said  contract  was  made, 
Mason  agreed  with  Valentine  Peyton,  that 
he  should  be  a  partner  in  the  purchase.  In 
the  winter  of  1798,  Peyton  went  to  the  city 
of  Washington,  and  made  a  bargain  with 
Gustavus  Scott,  one  of  the  Commissioners 
for  that  City,  to  whom  was  committed  the 
purchase  of  timber,  that  he  would  receive 
of  him  one  hundred  of  the  said  trees,  at 
nine  pence,  Maryland  currency,  per  cubic 
foot ;  the  stocks  to  be  not  less  than  twenty 
feet  long,  and  to  square  at  least  twelve 
inches;  but,  if  to  be  had  longer  and  larger, 
not  to  be  rejected  on  that  account ;  the  tim- 
ber to  be  delivered  at  the  store  houses  at 
Aquia,  and  there  to  be  measured  by  some 
persons  to  be  appointed  by  the  Commis- 
sioners; but  Peyton  did  not  bind  himself 
to  deliver  it.  When  this  bargain  was 
127  made,  Mason  and  Peyton  *had  not 
cut  any  of  the  trees.  After  the  con- 
tract between  himself  and  Mason,  Carr 
agreed  to  let  a  certain  George  Brent  have 
twenty  trees  from  the  same  land,  at  the 
price  of  one  dollar  each ;  which  trees  the 
said  Brent  caused  to  be  cut  in  the  spring 
of  1798,  and  to  be  sawed  up  the  September 
following.  In  consequence  of  this  circum- 
stance. Mason  and  Peyton  accused  Carr 
of  a  breach  of  contract,  and  alleged,  that 
they  were  prevented  from  getting  a  suffi- 
cient number  of  trees,  of  such  dimensions 
as  they  wanted,  and  equally  convenient 
to  the  landing  place  on  Aquia  Creek,  with 
those  which  Brent  had    taken.     The    testi- 


*See  monographic  note  on  "Judfirments  by  Confes- 
sion" appended  to  Richardson  v.  Jones,  12  Oratt  53. 
The  principal  case  is  cited  in  McFarland  v.  Fish, 
34  W.  Va.  560.  12  S.  E.  Rep.  668. 


mony  on  this  subject  was  in  some  degree 
conflicting ;  but  much  the  greater  number 
of  witnesses  declared,  that  fully  two  hun- 
dred trees  could  have  been  got, .  as  near  to 
the  said  landing,  and  as  large  as  any  which 
Brent  had  caused  to  be  cut.  They  re- 
nounced the  contract,  however,  on  the 
ground  of  its  having  been  violated  by  Carr* 
and  threatened  to  sue  him.  Carr  (being  a 
young  man  addicted  to  extravagance  and 
intoxication,  as  well  as  naturally  weak« 
timorous,  and  unguarded,  being  also  con- 
stantly needy,  though  in  possession  of  a 
considerable  estate,  and  in  the  habit  of  mak- 
ing disadvantageous  and  imprudent  con- 
tracts, as  was  proved  by  many  witnesses) 
was  induced  to  compromise  the  dispute, 
by  giving  two  bonds  for  three  hundred  dol- 
lars each,  payable,  severally,  to  the  said 
Mason  and  Peyton.  He  made  payments  to 
the  amount  of  43).  6s.  in  part  of  the  bond, 
to  Maison  and,  (suit  being  afterward  brought 
upon  it,)  confessed  judgment,  on  the  re- 
turn of  the  writ,  which  was  executed  with- 
out requiring  bail.  Suit  was  also  brought 
on  the  bond  to  Peyton;  whereupon  Carr, 
(on  Peyton's  agreeing  to  give  him  three 
years  to  pay  the  money,)  executed  a  power 
of  attorney  to  Benjamin  Botts,  the  plain- 
tiff's attorney,  to  confess  judgment  for 
him,  with  a  release  of  equity ;  which  was 
accordingly  done.  A  writ  of  fieri  facias 
was  issued  on  Mason's  judgment,  and  a 
forthcoming  bond  taken,  with  John  Wil- 
liams security.  In  November,  1801, 
128  Carr  departed  this  life;  *and,  soon 
after,  administration  of  his  estate 
was  granted  to  the  said  John  Williams,  and 
to  Margaret  Carr,-  who  afterwards  mar- 
ried William  Smith.  At  Stafford  February 
Court,  1802,  a  judgment  was  obtained  by 
Mason  against  Williams,  the  surviving 
obligor  in  the  forthcoming  bond ;  and  exe- 
cution being  issued,  the  sum  of  271.  6s. 
7)^d.  was  made  in  part.  Peyton  also  re- 
vived his  judgment,  by  scire  facias, 
against  the  administrators,  and  sued  out 
execution,  which  being  returned  nulla 
bona,  he  brought  suit  against  them  in  the 
District  Court,  held  at  Haymarket,  for  a 
devastavit.  The  said  John  Williams,  in 
his  own  right,  and  as  one  of  the  adminis- 
trators, filed  his  bill  in  Chancery  against 
Mason  ;  and  the  said  administrators,  their 
bill  against  Peyton. 

Injunctions  were  granted  by  Chancellor 
Wythe  to  stay  proceedings  on  Mason's 
judgment,  and  in  Peyton's  suit  for  a  devas- 
tavit, until  the  matters  in  controversy 
should  be  determined  in  equity. 

The  grounds  on  which  the  complainants 
prayed  relief,  were,  that  the  defendants 
had  taken  a  fraudulent  and  unfair  advan- 
tage of  the  weakness  of  William  Carr's 
mind ;  having  obtained  the  bonds  in  ques- 
tion by  importunities  and  threats;  and  by 
indulging  him  with  time  to  pay  the  money; 
that  the  spirit  of  the  original  contract,  on 
his  part,  had  not  been  violated,  as  trees 
enough  were  standing  to  answer  the  pur- 
pose for  which  they  were  wanted  by  Ma- 
son ;  that,  at  any  rate,  the  damages  for  the 
breach,  if  suit  had  been  instituted,  would 
have  been  small;  since  no  more  than 
twenty  trees  were  sold  to  Brent,  as  to 
which  only,  the  advantage  of   making    the 
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firat  choice  was  loat  by  Maaon ;  that,  there- 
fore, th«  bonds  for  600  dollars,  if  not  alto- 
gether without  consideration,  were,  at 
least,  exorbitant  and  oppressive.  The  de- 
fendants insisted  that  they  could  have 
made  a  greater  profit,  by  the  contract, 
than  the  sum  of  six  hundred  dollars;  that 
Carr  had  sold  so  many  trees  to  Mason,  and 
other  persons,  (but  this  allegation  was  not 
proved,)  that  they  could  not  have  procured 
a    sufficient    number    of      such    as, 

129  *by  the  contract,  they    were    entitled 
to ;  that  no  unfair  means   were   used 

to  induce  Carr  to  sign  the  bonds ;  that  he 
freely  acknowledged  his  violation  of  the 
contract;  and  that  his  confessions  of  judg- 
ment were  voluntary,  and  without  compul- 
sion. 

Sundry  depositions  were  taken  on  the 
subject  of  the  emolument  they  might  have 
made  by  taking  the  timber  according  to 
contract;  from  which  it  appeared,  that  in 
consequence  of  the  great  difficulty  of  wagon- 
ing such  heavy  logs  to  the  landing  at 
Aquia.  and  conveying  them  in  rafts  to 
the  City  of  Washington,  the  profit  would, 
probably,  have  been  small;  or,  perhaps,  a 
loss  might  have  been  sustained. 

The  Chancellor  decreed,  that  both  the 
injunctions  be  perpetual:  whereupon  the 
defendants  appealed  to  this  Court. 

After  argument  by  Botts,  for  the  appel- 
lants, and  Hay,  for  the  appellees,  the 
judges,  on  Monday  the  20th  of  January, 
1812,  pronounced  their  opinions  ^seriatim. 

JUDGE  COALTKR.  There  is  considera- 
ble hardship  in  these  cases ;  and  had  Carr, 
in  his  life  time,  and  at  an  early  day  after 
the  transactions  complained  of,  resorted  to 
a  Court  of  equity  for  relief,  I  am  not  pre- 
pared to  say  that  his  case  would  not  have 
come  within  the  third  species  of  fraud  enu- 
merated by  Ivord  Hardwicke,  in  2  Vezey, 
155,  (a)  which  is  recognised  by  the  Lord 
Chancellor  in  Heathcote  v.  Paignon,  2  Bro. 
Ch.  Cases,  175.  But  contracts,  which 
might,  at  first,  be  declared  invalid  by  a 
Court  of  Chancery,  may  afterwards  receive 
strength  by  acts  of  confirmation,  (b)  In 
this  case  there  have  been  various  apts  of 
this  kind. 

Ist.  An  unconditional  confession  of  judg- 
ment to  Mason,  (c) 

2d.  The  execution    of    a    delivery    bond, 

which    does    not    appear     to     have     been 

done  in  order  to  gain    time   to   resort 

130  "to  a    Court  of    Chancery,    but    with 
intention  to  pay  the  debt. 

3d.  He  gave  a  sum  of  money  to  obtain  a 
delay  of  execution  on  this  bond. 

4th.  Independent  of  this,  he  paid  a  horse 
and  saddle,  in  part  discharge  of  the  de- 
livery bond.     And, 

5th.  He  confessed  judgment  in  favour  of 
Peyton,  for  his  half  of  the  debt,  with  a  re- 
lease of  all  equity  against    him. 

These  various  acts  of  confirmation,  in  a 
case  in  which,  originally,  I  should  have 
entertained  considerable  doubts,  are  too 
numerous  and  strong  to  be  surmounted. 

The  decrees  must  be  reversed. 


(a)  See  also.  1  Atk.  862. 

(b)  8  P.  Wms.  200. 

(c)  See2H.  &M.67S. 


JUDGE  BROOKE.  I  am  not  satisfied 
that  there  is  any  proof  in  these  cases  that 
William  Carr  laboured  under  a  general  in- 
capacity to  make  a  contract.  That  he  was 
improvident,  extravagant,  and  of  very 
feeble  understanding  seems  not  to  be  de- 
nied. Nor  am  I  ot  opinion  that,  at  the 
time  he  executed  the  bond  in  question,  he 
was  incapable  of  contracting.  I  will  not 
now,  however,  decide  that  he  had  no  equity, 
under  all  the  circumstances  attending  that 
transaction.  I  shall  only  observe  that,  if 
he  had,  he  released  it,  in  one  of  the  cases 
before  the  Court,  with  his  eyes  open,  and 
upon  full  deliberation.  But  what  I  rely  on, 
as  affecting  both  cases,  is,  that  he,  long 
after  the  bonds  to  the  appellants,  deliber- 
ately, and  of  his  own  accord,  confessed 
judgments,  and  made  several  payments. 
However  improvidently  all  this  might 
have  been  done,  he  does  not  appear  to  have 
been  under  any  pressure,  or  delusion,  pro- 
ceeding from  the  other  party :  and  the  rule 
is  '  ^cujUB  est  dare  ejus  est  disponere. "  The 
contract  sought  to  be  set  aside  was  not  a 
contract  against  law;  it  was  not  usurious: 
and  confirmations,  in  which  no  fraud  has 
been  practised,  (except  of  contracts  of  the 
last  desr.ription,)  are  never  relieved  against 
in  a  Court  of  equity.  The  case  of  Coles 
V.  Gibbons,  3  P.  Wms.  290,  decided  by  Lord 

Talbott,  is  supposed  to  have  settled 
131      this  rule.     *That  case  is  relied  on  by 

Lord  Hardwicke,  in  the  case  of  Ches- 
terfield V.  Janson,  Z  Vezey,  sen.  125, (d)  in 
which  the  doctrine  is  very  ably  illustrated 
by  him.  I  am  therefore  of  opinion,  that 
both  the  decrees  must  be  reversed,  the  in- 
junctions perpetuated  as  to  the  sums  paid, 
and  dissolved  as  to  the  balances   due. 

JUDGE  ROANE.  Not  being  able  to 
discern,  with  the  appellee's  counsel,  that 
William  Carr,  the  intestate  of  the  appellee, 
was  incapable,  through  the  weakness  of 
his  understanding,  to  bind  himself  by  the 
original  agreement  in  the  proceedings 
mentioned,  or  to  sanction  and  confirm  the 
same,  if  originally  objectionable ;  and  not 
deeming  it  necessary  to  decide  whether 
the  original  contract  was  in  fact  violated, 
or  not,  at  the  time  the  compromise  was  en- 
tered into  between  the  appellant  and  the 
appellee's  intestate;  it  being  entirely  com- 
petent for  parties  to  compromise  controver- 
sies, which  appear  to  them  to  have  a  bona 
fide  existence,  and  thus  avoid  the  trouble 
and  expense  of  a  law-suit;  I  am  of  opinion 
that  the  various  acts  of  confirmation,  and 
acknowledgment,  of  the  original  contract, 
on  the  part  of  the  said  intestate,  amount, 
in  equity,  to  a  waiver  of  the  objections 
aforesaid,  if  otherwise  existing;  and,  on 
this  ground,  that  the  decree  in  the  case  of 
Mason  should  be  reversed  with  costs,  and 
the  injunction  made  perpetual  as  to  the 
payments  made  on  account  of  the  debt  in 
question,  and  the  bill  dismissed  as  to  the 
residue;  and  that  the  bill  be  wholly  dis- 
missed in  the  case  of  Payton. 

JUDGE  FLEMING.  I  have,  on  this  oc- 
casion, the  mortification  of  differing 
from  a  majority  of  the  Court ;  for  whose 
opinion,  as  well    individual  as  collectively. 


(d)  1  Atk.  8.  c.  very  fully  reported. 
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I  have  the  highest  respect;  but  having 
also  an  opinion  of  my  own,  formed  accord- 
ing to  the  best  of  my  judgment,  upon  ma- 
ture deliberation,  I  feel  it  a  duty  I  owe,  as 
well  to  myself,  as  to  the  community  at 
large,  openly  to  declare  it:  and,  in  my  con- 
ception, there  never  came  before    me 

132  *a  case    more   proper    for  the    inter- 
ference of   a    Court  of    equity,    than 

the  one  now  under  consideration. 

There  appears,  however,  nothing  amiss 
in  the  original  contract  for  the  purchase 
of  the  timber,  in  the  proceedings  men- 
tioned ;  but  all  seems  perfectly  upright  and 
fair;  but  the  subsequent  conduct  of  the 
appellants  has  a  contrary  character,  and 
presents,  to  my  view,  a  very  different  as- 
pect. Wheh  I  speak  of  the  appellants,  I 
mention  them  jointly,  not  well  knowing 
how  to  separate  or  distinguish  between 
them ;  for,  although  Mason  appears  to  have 
been  the  principal  agent  in  the  business, 
Peyton  seems  to  have  shared  and  equally 
divided  the  spoil.  And  here  it  seems 
proper  to  advert  to,  and  consider,  the  char- 
acter and  disposition  of  the  person  with 
whom  they  were  dealing,  and  who  had  con- 
tracted with  Mason  for  the  above-mentioned 
timber.  Although  he  was  not  a  perfect 
idiot,  no  less  than  seven  witnesses,  to  wit, 
I^uke  Cannon,  (who  was  his  guardian  when 
he  came  of  age)  Asa  Blanchard,  Field- 
ing Tolson,  John  Overall,  Samuel  Davis, 
James  Hayes,  and  John  Hayes,  all,  as  well 
from  their  own  personal  knowledge  of  him, 
as  from  the  current  report  of  the  neigh- 
bourhood, prove  him  to  have  been  much 
addicted  to  intoxication,  timorous,  extrav- 
agant, and  often  in  want  of  money,  un- 
guarded, in  the  general  habit  of  making 
improvident  bargains,  and  easily  imposed 
upon  by  any  person  who  would  take  the 
advantage  of  him. 

John  Hayes  deposeth  that  he  was  a 
tenant  of  Mr.  Carr,  who  made  him  great 
offers  of  discount  in  his  rent;  and  when 
the  deponent  made  him  payments  in 
money,  which  he  thought  due,  Carr  told 
him  to  charge  what  he  thought  proper, 
which  he  always  positively  refused,  as  he 
would  not  take  the  advantage  of  him; 
which  he  might  have  done  had  he  thought 
proper.  And,  in  answer  to  an  interroga- 
tory put  to  him  by  Mason's  counsel,  he 
said,  he  always  thought  him  easily  im- 
posed upon  in  his  bargains;  and  h^d  fre- 
quently felt  for  him  in  stores,  when  he  saw 
him  giving  extravagant  prices  for  goods. 
With  these  unhappy    traits    in    his 

133  character,     the    appellants,      *living 
in    the    same    neighbourhood,    must 

have  been  well  acquainted,  and  were  re- 
solved to  make  their  advantage  of  them.  It 
seems  admitted  on  all  sides,  that  appears 
from  the  evidence  in  the  cause  (not  neces- 
sary to  be  here  recapitulated)  that  Carr 
had  not  committed  a  breach  of  his  con- 
tract; it  may  then  be  asked  what  injury  he 
had  done  the  appellants,  either  in  their 
persons  or  property  or  what  cause  of  ac- 
tion or  complaint  they  haa  against  him? 
The  answer  is  plain  and  obvious,  ''none  at 
all."  But  he  was  wealthy,  or  in  posses- 
sion of,  or  rather  entitled  to,  a  large  estate, 
and  they  must  have  a  part  of  it :  and  how 
was  it  to  be   effected?    Why,  well  knowing 


his  temper  and  disposition,  they  were  re- 
solved to  charge  him  with  a  bi^ch  of 
contract,  which  he  never  committed,  work 
upon  his  timidity,  threaten  him  with  a 
suit,  and  heavy  damages,  and  their  object 
was  completed;  which  I  cannot  but  con- 
sider as  a  shameful  departure  from  justice 
and  moral  rectitude,  and  as  a  very  proper 
subject  for  the  animadversion  and  correc- 
tion of  a  Court  of  equity;  especially,  as 
there  is  no  legal  consideration  for  execut- 
ing the  bonds  in  controversy,  which  were 
exacted,  or  rather  extorted,  from  the  intes- 
tate of  the  appellee,  by  working  upon  the 
imbecility  and  timorous  state  of  his  mind 
who  had  done  them  no  injury. 

And  here  let  me  notice  some  of  the  lead- 
ing principles  laid  down  in  the  books  of 
equity.  ''An  unconscionable  bargain,  (as 
a  purchase  or  security  got  from  an  heir  in 
his  father's  life  time)  is  now  (says  Fon- 
blanque)(a)  usually  avoided  in  equity;  for 
he  would  justly  forfeit  the  character  of  an 
honest  man,  who  should  endeavour'  to 
make  an  advantage  of  this  easy  age,  and 
enrich  himself  at  the  cost  of  those  who 
either  could  not  foresee,  or  do  not  rightly 
apprehend  the  loss.  The  rule  (says  he) 
upon  which  Courts  of  equity  in  these  cases 
proceed  is  not  merely  in  respect  of  the  age 
of  the  heir  contracting.  Osmond  v.  Fitx- 
roy,  3  Pr.  Williams,  131.  In  Wiseman  v. 
Beake,  Wiseman  was   near   forty  years   of 

age,  and   a  proctor  of  the  commons ; 
134      in  the  case  of  Curwin  v.  Milner,  *the 

heir  was  about  twenty-seven  years  of 
age;  but  the  real  object  which  the  rule 
proposes  is  to  restrain  the  anticipation  of 
expectancies,  which  must,  from  its  very 
nature,  furnish  to  designing  men  an  op* 
portunity  to  practise  upon  the  inexperience, 
or  passions,  of  a  dissipated  man.  And 
this  being  the  object  of  the  rule,  its  opera- 
tion is  not  confined  to  heirs,  but  extends 
to  all  persons,  the  pressure  of  whose  wants 
may  be  considered  as  obstructing  the  exer- 
cise of  that  judgment,  which  might  other- 
wise regulate  their  dealings.  See  Smith  v. 
Burrows,  2  Vernon,  346;  Proof  v.  Hinea, 
Forrester,  111;  Freeman  v.  Bishop,  2  Atk. 
39,  and  Brookes  v.  Gaily,  2  Atk.  34."  If, 
then,  heirs,  though  in  advanced  age,  and 
other  persons,  the  pressure  of  whose  wants 
is  considered  as  obstructing  their  judgment 
in  their  dealings  with  artful  and  designing' 
men  are  to  obtain  relief  in  equity,  where 
they  all  receive  something  valuable  in  lieu 
of  what  they  contract  to  pay  to  such  artful 
and  avaricious  men ;  how  much  more  forci- 
bly does  the  rule  apply  in  the  case  before 
us,  where  the  unfortunate  Carr  received 
about  501.  advanced  by  Mason,  at  different 
times,  for  his  600  dollars?  431.  6s.  of  which 
501.  4s.  4d.  he  repaid  in  his  lifetime;  and 
by  an  account,  settled  between  the  parlies 
by  Benjamin  Parke,  a  commissioner,  under 
an  order  of  Court,  in  May,  1802,  Mason 
appears  indebted  to  the  estate  of  Carr  31. 
10s.  iHd.,  after  allowing  him  interest  on 
his  advances  to  that  time. 

But,  supposing,  for  a  moment,  that  Carr 
had  actually  committed  a  breach  of  his 
contract,  and  that  Mason  was  justly  entitled 
to   recompense    therefor,     his    taking    the 


(a)  FonbL  188, 184. 
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bonds,  now  the  anbject  of  controversy, 
was  clearly  usury  within  the  statute ;  for 
he  confesses  and  states,  in  one  of  hia  an- 
swers, as  ^  meritorious  fact,  that,  when  a 
compromise  was  entered  into,  he  offered  to 
take  400  dolls,  if  well  secured  at  a  short 
date,  but  Carr  (who,  as  already  proved, 
was  always  in  want  of  money)  preferred  a 
long  credit,  which  (saya  Mason)  he  named 
himself;  and  for  fourteen   or   fifteen 

135  months   forbearance,     he    took   *his 
5  bonds  for  600,  instead  of  400  doUa. : 

three  hundred  payable  to  himself  and 
Peyton  each:  which  alone  (had  all  the 
other  transactions  been  upright  and  fair) 
would  have  completely  annulled  and  made 
void  the  whole.  But  it  has  been  observed, 
that  Carr  voluntarily  confessed  judgments 
on  both  the  bonds :  and  therefore  they  were 
binding  on  his  administrators.  To  which 
I  answer,  that  that  circumstance  strongly 
corroborates  the  testimony  of  the  seven 
witnesses  who  had  already  given  evidence 
respecting  his  general  character. 

And,  with  respect  to  the  case  of  Peyton, 
that  confession  of  judgment  was  by  a 
special  power  of  attorney  made  to  the 
lawyer  who  prosecuted  the  suit  against 
him,  whom  he  styles  his  friend,  and  who 
drew  it  with  great  professional  art  and 
skill,  but  seems  to  have  overshot  the  mark, 
and  proves,  to  my  mind,  a  consciousness 
that  something  was  rotten  at  bottom.  The 
power  concludes  with  these  remarkable 
words,  to  wit  ''And  it  is  understood,  that 
I  have  instructed,  and  do  hereby  inatruct, 
my  said  attorney,  to  release  all  errors  and 
equity,  in,  by,  of,  to,  and  concerning  the 
said  judgment,  Witness  my  hand  and  seal, 
Ac." 

If  the  bond,  on  which  the  suit  was  in- 
stituted, had  been  given  on  a  good  and 
bona  fide  consideration,  why  all  that 
abundant  caution  in  wording  the  power 
of  attorney?*  To  me  it  ia  additional  evi- 
dence, that  all  was  not  right  and  fair.  I 
am  truly  sorry  at  being  compelled,  by  the 
circumstances  of  this  caae,  to  make  use  of 
any  harsh  language  towards  the  appellants; 
but,  it  doea  appear  to  me,  that  the  scheme 
to  inveigle  and  fleece  the  timid,  unwary, 
and  unhappy  intestate  of  the  appellee,  was 
conceived  in  avarice,  nurtured  by  fraud,  and 
consummated  in  glaring  iniquity :  and  am 
therefore  of  opinion,  that  the  decrees 
are  just,    and    ought  to   be  affirmed: 

136  *but,  a  majority  of  the   Court   being 
of  a  different   opinion,    both    decrees 

are  to  be  reversed,  the  injunctions,  as  to 
the  payments  actually  made  perpetual,  and 
dismissed  as  to  the  remainder;  which  is  to 
be  certified,  &c. 

In  the  case  of  Mason  v.  Williams,  the 
decree  was  reversed,  with  costs;  the  injunc- 
tion made  perpetual  as  to  701.  12s.  73^d.,  and 
dissolved  as  to  the  residue  of  the  judgment ; 
the  bill,  so  far  as  it  sought  further  relief, 
was  dismissed,  and  it  was  ordered  that  the 
appellant  pay  to   the  appellee  his   costs  by 


•Note  by  the  reporter.  Peyton,  in  his  answer 
alleges  that  a  bill  of  injunction,  on  behalf  of  Carr. 
had  been  prepared,  before  the  power  of  attorney 
was  executed:  which  circumstance  perhaps.  In- 
<luced  the  insertion  therein  of  the  words  releasing 
equity:  thouirh  no  proof  of  this  allegation  appears 
In  the  record. 


him   expended  in  prosecuting   his    suit  in 
the  said  Court  of  Chancery. 

In  that  of  Peyton  v.  Carr's  administra-* 
tors,  the  decree  was  also  reversed;  the 
injunction  totally  dissolved,  and  the  bill  of 
the  appellees  dismissed  with  costs. 


Lewis  V.  Long. 

Saturday.  March  14th.  1812. 

I.  Court  of  Appeals -JorlBdlctional  Amoaiit.t— in  an 

action  of  debt,  in  a  County  Ck)urt.  on  a  siuffle  bill 
for  more  than  one  hundred  dollars,  if  the  Jury 
find  for  the  plaintiff,  the  debt  in  the  declaration 
mentioned,  to  be  discharged  by  less  than  one 
hundred  dollars;  and,  upon  a  writ  of  superse- 
deas, at  the  instance  of  the  defendant,  the  Judir- 
ment  be  reversed;  the  plaintiff  cannot  appeal  to 
the  Court  of  Appeals  from  such  Judgment  of 
reversal. 
a.  Bonds— Asslirnmeot— Evidence— Confession  of  As- 
signor, t— Quaere,  whether  proof  of  any  confession 
by  the  asBiirnor  of  a  bond,  after  the  assignment 
that  the  money  had  been  paid  to  him  before  the 
assignment,  can  be  firiven  in  evidence  against  the 
assifimee? 

This  was  an  action  of  debt,  in  the  County 
Court  of  Harrison,  by  Asher  Lewis,  as- 
signee of  Daniel  Richmond,  against  David 
Ivong.  The  declaration  was  on  a  *' writing 
obligatory,"  under  seal,  for  two  hundred 
and  fifty  dollars,  *'to  be  paid  in  trade  such 
as  is  to  be  had,  deer  skins,  furs,  flax,  snake 
root,  beef,  pork,  bacon,  &c.  for  value  re- 
ceived." The  defendant,  without  praying 
oyer  of  the  writing  obligatory,  pleaded 
(< payment;"  and,  secondly,  that  he  paid, 
the  debt  in  the  declaration  mentioned,  to 
the  obligee,  before  notice  of  the  assign- 
ment. At  the  trial,  the  defendant  offered 
evidence  to  the  jury,    that  in  the  spring  of 

the  same  year,  (after  the  action  was 
137      'brought,)  Richmond,  the  obligee  and 

assignor  of  the  note,  confessed  to  the 
witnesses,  that  the  defendant  paid  him  the 


tAppoliste  Prsctlce- Jurlsdictlonsl  Amount— Al- 
though the  action  is  for  more  than  the  amount 
required  to  ^ve  the  appellate  court  jurisdiction,  if 
the  verdict  is  for  less  than  that  amount,  the  appel- 
late court  will  not  take  juiisdictlon  upon  the  appeal 
of  the  defendant  Duffy  v.  Fiffffat,  80  Va.  666.  citing 
principal  case:  Gaffe  v.  Crockett.  27  Gratt.  735;  Har- 
manv.  City  of  Lynchburff.  88  GratL  37:  Barton's 
Ch.  Prac.  1110:  Batchelder  v.  Richardson,  76  Va.  886; 
Campbell  v.  Smith.  82  Gratt  288:  Buckner  v.  Metz, 
77  Va.  107:  TTmbarffer  v.  Watts.  25  Gratt  177.  To  the 
same  effect  the  principal  case  is  cited  in  Hawkins  v. 
Gresham.  85  Va.  85,  6  S.  E.  Rep.  472;  Hartsook  v. 
Crawford.  86  V a.  416.  7  S.  E.  Rep.  588:  Rymer  v.  Haw- 
kins. 18  W.  Va.  816.  The  principal  case  is  also  cited 
in  Greathouse  V.  Sapp.  26  W.  Va.  88:  Hutchinson  v. 
Kellam.  3  Munf.  216:  Joot-note  to  Harman  v.  City  of 
Lynchburff.  32  Gratt  87. 

See  further,  monoffraphic  note  on  *'Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  268. 

Sane -Jurisdiction— Matter  in  Controversy— Mean- 
inff  of  tlie  Phrase.— The  matter  in  controversy  is 
that  which  is  the  essence  and  substance  of  the  judff- 
ment  and  by  which  a  party  may  dfscharffe  himself. 
This  construction  of  the  phrase,  "matter  in  contro- 
versy." as  used  in  the  statute  relatiuff  to  the  appel- 
late Jurisdiction  of  the  court  of  appeals  has  been 
approved  in  Clark  v.  Brown.  8  Gratt  661, 562:  Buck- 
ner V.  Metz,  77  Va.  126;  Umbarffer  v.  Watts.  26  Gratt 
177:  Thompson  v.  Adams.  82  Va.  677;  Rymer  v.  Haw- 
kins, 18  W.  Va.  818;  Skipwith  v.  Younff.  6  Munf.  286. 

See  further,  foot-note  to  Harman  v.  City  of  Lynch- 
burff, 83  Gratt.  87;  monoffraphic  note'on  "Appeal 
and  Error"  appended  to  Hill  v.  Salem,  etc..  Turn- 
pike Co..  1  Rob.  268. 

tBonds—Asslirnnient—BvldenGe— Confessions  of  As- 
slffnor— In  Dade  v.  Madison.  6  Lelffh  406,  it  is  said: 
"In  LewiH  v.  Young,  8  Munf.  136,  one  Judffe  was  of 
opinion,  that  the  confessions  or  declarations  of  the 
assiffnor  after  the  assignment  made,  were  not  evi- 
dence; and  this  seems  consistent  with  the  rule 
which  admits  the  confessions  of  a  party,  made 
when  he  is  interested,  to  be  evidence,  but  does  not 
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ftiU  amount  of  the  debt  in  the  note  men- 
tioned, before  theaaaignment  thereof;  aiao 
an  account  atated,  between  the  aaid  Rich- 
mond and  the  defendant,  with  a  certificate 
thereto  annexed,  under  the  hand  and  aeal 
of  the  aaid  Richmond,  (dated  aince  the 
inatitution  of  thia  anit,)  acknowledging 
that  account  to  be  juat  and  right,  '^and 
that  David  Long  waa  to  have  credit,  on 
hia  notea,  for  the  aame,  to  wit,  the  note 
that  Aaher  Lewia  hoida  againat  him,  and 
another  which  I  now  give  up;"  and  proof 
that  the  aame  waa  aigned  by  the  aaid 
Daniel  Richmond.  To  all  which  evidence, 
the  plaintiff  objected,  and  the  Court  de- 
clared the  aame  inadmiaaible ;  whereupon 
the  defendant  filed  a  bill  of  exceptiona. 
A  verdict  waa  found  in  the  following 
worda:  **We,  the  Jury,  find  for  the  plain- 
tiff, the  debt  in  the  declaration  mentioned, 
to  be  diacharged  by  the  payment  of  forty- 
aix  doUara  and  fifty-nine  centa,  debt,  with 
intereat  thereon  from  the  aixth  day  of 
March,  in  the  year  1804;"  and  judgment 
waa  entered  accordingly;  but  a  writ  of 
auperaedeaa  waa  awarded,  on  the  defend- 
ant'a  motion,  by  order  of  the  Diatrict  Court 
holden  at  Morgan  town ;  and  the  judgment 
waa  reveraed,  on  the  ground  that  the  evi- 
dence offered  had  been  improperly  rejected. 
The  cauae  waa  therefore  remanded  to  the 
County  Court,  to  be  further  proceeded  in, 
with  inatructiona  to  receive  the  evidence 
aforeaaid.  From  thia  judgment  of  reveraal, 
the  plaintiff  appealed  to  thia  Court. 

Wickham,  for  the  appellant.  The  decla- 
rationa  of  Richmond,  the  aaaifrnor,  made 
while  the  auit  waa  pending,  and  after  the 
obligor  had  full  notice  of  the  aaaignment, 
could  not  be  evidence  againat  the  aaaignee. 
Had  he  been  brought  forward  aa  a  witneaa, 
he  ahould  have  been  rejected,  aa  attempt- 
ing to  prove  hia  own  turpitude;  for,  if  he 
aaaigned  a  negotiable  paper,  when  he  knew 
it  had  been  paid,  he  waa  guilty  of  a 
138  fraud.  The  authoritiea  *on  thia 
point  are  reviewed  in  Baring  v. 
Reeder,  1  H.  &  M.  154. 

Williama,  contra,  aubmitted  the  queation, 
whether  thia  Court  had  juriadiction ;  the 
verdict  being  for  leaa  than  one  hundred 
dollara,  and  the  auit  upon  a  aingle  bill. 

If  the  auit  had  been  in  the  name  of  Rich- 
mond,   hia    acknowledgment    would    have 


admit  his  confessions  made  after  be  has  parted 
with  his  interest.  Burton  v.  Scott.  8  Rand.  SQ9, 
408;  Pocock  v.  Billlnfir.  2  Binfir.  9f»,  9  Enfir.  C.  L.  R.  409. 
Indeed,  even  this  rule  seems  to  confine  the  ad- 
missibility of  tbe  confession,  to  the  case  of  tbe 
party  beinff  dead  at  tbe  time  of  trial,  or  to  tbe 
case  of  a  party  identified  in  interest" 

See  further,  monogrrapbic  noU  on  "Bonds"  ap- 
pended toward  v.  Cburn,  18  Gratt  801;  mono- 
firrapbic  note  on  "Assignments"  appended  to  Rasrs- 
dale  y.  Hary,  9  Gratt.  409. 

Bonds— Payable  in  Money  or  Bquivalont— Declaration. 
—"In  Minnick  v.  Williams.  77  Va.  761,  it  is  said, 
"When  tbe  obligation  is  to  pay  money  with  a  mere 
privileg-e  to  tbe  obliffor  to  pay  in  some  other  article 
on  or  before  a  certain  day.  it  is  unnecessary  to  take 
any  notice  of  sucb  privileffe  in  tbe  declaration  if  tbe 
day  passes  witbout  payment  of  tbe  money  or  tbe 
delivery  of  tbe  other  equivalent  article.  Lewis  v. 
Lono,Z  Mufkf.  186;  Butcber  v.  Carlile.  12 Gratt.  620." 
Tbe  principal  case  is  also  cited  in  Duncan  v.  Hen- 
derlite.  21  Gratt  161, 162.     ,      ,    ^^         .    ^    ^ 

Appellate  Practice— DUnlMal  of  Appeal— Costs.-In 
Ayres  v.  Lewellin.  8  Leiffb  616.  Judge  Tucker,  in  bis 
dissentinfir  opinion,  cites  tbe  principal  case  as  one 
in  wbicb  an  appeal  was  dismissed,  but  no  costs 
allowed.  See  further,  monorrapbic  note  on  "Costs" 
appended  to  Jones  v.  Tatum.  19  Gratt  720. 


been  evidence.  *He  stands  indifferent  be- 
tween the  present  parties;  being  equally 
responsible  to  both.  In  Walthall  v.  John- 
ston, 2  Call,  275,  declarations  bj  the  mort- 
g'agee,  under  whom  the  defendant  claimed, 
that  the  mortgage  was  paid  off,  were  ad- 
mitted as  evidence  on  the  part  of  the  plain- 
tiff.   I  consider  that  case  decisive  of  this. 

Wickham,  in  reply.  The  declaration  ia 
the  rule  of  jurisdiction.  In  that,  the  debt 
is  stated  as  250  dollars,  which,  therefore, 
is,  properly,  the  sum  in  controversy.  The 
bond  is  no  part  of  the  record ;  oyer  not 
having  been  prayed. 

On  the  merits;  Richmond's  confession 
was  offered,  either  as  an  act,  or  as  evi- 
dence. If  as  an  act,  it  was  not  obligatory 
on  the  assignee ;  since  he,  as  assignor,  had 
parted  with  his  interest  in  the  bond.  If  aa 
evidence,  he  ought  to  have  been  personally 
in  Court. 

The  case  of  Walthall  v.  Johnston,  is  no 
authority  in  this  case.  It  is  not  completely 
reported;  the  manner  in  which  the  objec- 
tion was  taken  to  the  testimony  not  being 
stated.  The  authorities  cited  in  Baring  v. 
Reeder,  show,  that,  under  some  circum- 
stances, the  endorser  of  a  negotiable  paper 
may  be  received  to  prove  it  was  paid ;  but 
not  under  circumstances  proving  his  own 
turpitude. 

Williams.  Mr.  Call's  Report  of  Wal- 
thall   V.    Johnston,  is    verbatim    from    the 

Record.  • 
139         *Tuesday,    March    24th,    a    further 
argument  took  place,  by  desire  of  the 
Court,  on  the  single   question   of  jurisdic- 
tion. 

Williams  then  contended,  that  the  verdict 
in  this  case  was  erroneous  in  point  of  form  ; 
but  the  judgment  should,  in  substance,  be 
considered  as  only  for  the  balance  found  by 
the  jury  to  be  due.  The  writing  obligatory 
described  in  the  declaration  is  evidently  a 
single  bill.  The  jury,  therefore,  ought  not 
to  have  found  the  sum  originally  due,  but 
the  balance  only ;  the  form  adopted  by  them 
being  proper,  only,  where  there  is  a  pen- 
alty, (a)  In  Smith  v.  Harmanson,  1  Wash. 
6,  even  though  the  action  was  on  a  bond, 
the  jury  found,  '* that  the  defendant  doth 
owe  to  the  plaintiff,  11471.  18a.  4d.,  parcel  of 
the  debt  in  the  bill  aforesaid  mentioned;" 
and  this  Court  affirmed  the  judgment.  That 
decision  turned,  indeed,  upon  the  principle, 
that  the  defendant  being  the  appelant, 
could  not  take  advantage  of  the  failure  to 
give  continuing  interest  till  payment; 
which  error  tended  to  his  benefit:  but  the 
form  of  the  verdict  appears  to  have  been 
approved  by  this  Court ;  except  as  to  the 
omission  in  relation  to  the  interest.  I  con- 
sider that  case  to  have  settled  the  point 
concerning  the  form  of  the  verdict. 

The  old  doctrine  that,  in  debt,  the  plain- 
tiff must  recover  the  exact  sum  laid  in  the 
declaration,  has  long  been  exploded. (b) 

But,  however  this  may  be,  the  jurisdic- 
tion of  the  Court  of  Appeals  is  limited  by 
the  actual  ** matter  in  controversy;"  not  the 


*Note.  Tbe  Record  of  tbe  case  of  Waltball  v. 
Jobnston.  is  exactly  conformable  te  Mr.  Cairs 
Report.— Note  in  Original  Edition. 

(a)  Rev.  Ck>de,  vol.  1,  p.  ill.  c.  76,  sect  81. 

(b)  2  Selwyn'8  N.  P.  470,  2  W.  Bl.  Rep.  1221.  Aylett 
V.  Lowe;  I  Douff.  6  (Sded.),  Walker  r.  Witter;  1  H.  Bl. 
349.  M*Quillin  T.  Cox. 
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penalty.  A  nimilar  ezpreasion,  in  the  act 
establishing  the  Federal  Courts,  (a)  has  been 
construed  by  the  Supreme  Court  of  the 
United  States,  in  the  manner  I  contend 
for.(b) 

140  ^Wickham,  in   support   of   the   ap- 
peal.    A  writing  ''obligatory,"  must 

be  understood,  a  bond  with  a  penalty.  But, 
admit  it  to  be  a  single  bill :  the  plaintiff 
must  always  declare  for  the  sum  originally 
due ;  and  the  judgment  must  conform  to  the 
declaration.  It  was  therefore  properly  en- 
tered for  250  dollars  to  be  discharged  by  the 
balance  found  by  the  jury.  But  the  ver- 
dict does  not  fix  the  ''matter  in  contro- 
versy." If  they  found  too  little,  the 
plaintiff  might  recover  more  on  the  new 
trial.  The  moment  the  Appellate  Court  re- 
versed the  judgment,  the  whole  subject  was 
again  in  controversy;  both  parties  being 
lef  I  at  large.*  Another  jury  might  find  the 
original  sum  to  be  still  due ;  or  that  the 
whole  was  paid. 

I  am  confident,  the  penalty  of  the  bond, 
and  not  the  balance  due,  has  always  been 
the  measure  of  jurisdiction  in  this  Court. 
The  case  of  Smith  v.  Harmanson  has  no 
application ;  the  point  now  in  debate  not 
having  been  touched. 

Williams,  in  reply.  Mr.  Wickham's  com- 
plaint is  against  the  Superior  Court  of 
Ivaw,  for  setting  a^ide  the  verdict,  and 
awarding  a  new  trial.  The  matter  in  con- 
troversy, in  that  Court,  was  the  amount  of 
the  verdict  only.  If  the  judgment  had  been 
affirmed,  I  hold  it  clear,  the  defendant  could 
not  have  appealed  to  this  Court.  It  fol- 
lows, that  when  it  was  reversed,  the  plain- 
tiff could  not. 

Tuesday,  March  31st,  the  Judges  deliv- 
ered their  opinions,  seriatim. 

JUDGE  COALTBR.  The  first  question 
is,  as  to  the  jurisdiction  of  this  Court. 

The  action  is  on  a  single  bill  for  250  dol- 
lars. There  are  two  pleas;  Ist.  Pay- 
ment     generally,    and    2d.  Payment 

141  *before   notice   of    assignment:    and 
the  jury   find    for    the    plaintiff,    the 

debt  in  the  declaration  mentioned,  to  be 
discharged  by  the  payment  of  46  dollars 
and  59  cents,  with  interest  thereon  from 
the  6th  of  March,  1804,  till  payment ;  and 
judfi^ment  was  entered  accordingly. 

The  judgment,  therefore,  in  this  case  is, 
de  facto,  for  250  dollars;  and  the  main 
question  then,  is  divided  into  two: 
1st.  Whether  the  judgment  ought  to  have 
been  in  the  form  in  which  it  is;  and, 
2d.  Whether,  if  it  ought,  the  Court  ought  not 
to  look  to  the  substantial,  not  to  the  formal 
recovery,  in  ascertaining  their  jurisdiction. 

As  to  the  first,  it  may  suffice  to  observe, 
that  although  the  late  decisions  in  England 


(a)  L.  U.  S.  Toi.  1,  p.  (E. 

(b)  United  States  v.  M*DoweU.t  4  Cranch,  816. 
*Note.    See  tbe  case  of  Minor  v.  Goodall,  3  Call, 

808,  in  which  it  was  decided,  that  althouffh  a  decree 
in  Chancery  be  for  less  than  one  hundred  dollars: 
yet,  if  the  matters  in  dispute  exceed  that  sum,  the 
Court  of  Appeals  has  Jurisdiction.— Note  in  Original 
Edition. 


tNote.  JUDGB  CoAiiTVB  Observed,  that  in  that 
case,  a  special  breach  of  the  condition  of  the  bond 
^as  laid  in  the  declaration:  whereby  the  sum  '*in 
dispute."  was  limited  to  828  dollars;  beinff  less 
than  the  lowest  sum  for  which  the  Supreme  Court 
can  entertain  lurisdictlon.— Note  in  Original 
Edition. 


are,  that  in  actions  of  debt  on  simple  con- 
tract, judgment  may  be  entered  for  the  sum 
proved  to  be  due ;  as,  in  detinue,  for  the 
goods  proved  to  be  detained ;  yet,  I  appre- 
hend, no  case  can  be  found,  where  the  debt 
arises  by  specialty,  in  which  the  judgment 
is  not  entered  for  the  entire  sum. 

In  cases  of  simple  contract,  the  defendant 
may  plead  nil  debet ;  but  before  the  statute 
giving  the  plea  of  payment,  where  such 
payment  was  made  after  the  day  mentioned 
in  the  condition,  the  bond  was  considered 
as  discharged  of  its  condition,  and  the  de- 
fendant could  not,  either  on  a  bond  or  sin- 
gle bill,  plead  payment,  without,  at  the 
same  time,  pleading  an  acquittance;  and 
that  he  must  have  pleaded  with  a  profert ;  it 
being  under  seal ;  agreeably  to  the  common 
law  maxim,  that  a  contxact  must  be  dis- 
solved by  an  instrument  of  equal  dignity 
with  that  which  created  it.  (c)  If  there  is 
a  condition,  or  defeasance,  by  which  the 
party  may  discharge  himself  by  the  pay- 
ment of  a  less  sum  within  a  given  time, 
he  might  avail  himself  of  this  condition  by 
craving  oyer  thereof,  and  pleading  that  he 
had  performed  it ;  in  other  words,  he  might 
plead  solvit  ad  diem.  In  consequence  of 
this  strictness  of  the  common  law,  the  par- 
ties were  compelled,  where  payment  had 
not  been  made  according  to  the  condition, 
by  reason  of  which,  the  bond  became,  as  it 

were,  single,  and  the  plaintiff  had  a 
142      right    to  judgment  *for  the  penalty, 

to  resort  to  the  Courts  of  equity  to  be 
relieved  from  the  penalty:  to  avoid  this  in- 
convenience, therefore,  the  statute  in  this 
country  (similar  to  which,  is  the  statute  of 
4  and  5  Ann,  c.  16,  in  England)  provides, 
that  where  judgment  shall  be  entered  on  a 
bond,  conditioned  for  the  payment  of 
money,  the  judgment  shall  be  entered  for 
the  penalty,  to  be  discharged  by  the  pay- 
ment of  the  principal  sum  due,  with  inter- 
est thereon,  and  costs;  in  other  words, 
giving  the  Common  Law  Courts  a  right  to 
relieve  against  the  penalty.  I  don't  under- 
stand this  act  as  giving  the  right  to  enter 
judgment  for  the  penalty;  (that  would  have 
been  the  entry  before  the  act;)  but  as  per- 
mitting the  entry  to  go  further;  that  is,  to 
have  a  condition  annexed  to  it  that  it  may 
be  discharged  by  payment  of  the  principal 
sum  due,  &c. ;  and  this  clause  of  the  act 
provides  for  those  cases  where  no  payment 
had  been  made,  either  before  or  after  the 
day.  This,  however,  was  not  the  only  in- 
convenience arising  from  the  strictness  of 
the  Common  Law,  in  this  respect;  a  person 
indebted  by  bond  may  have  made  payments 
after  the  day  specified  in  the  condition  of 
such  bond,  to  the  full  amount  of  the  prin- 
cipal sum,  with  all  interest  due ;  yet,  such 
payments  being  made  after  the  day,  and  no 
acquittance  being  obtained,  payment  ad 
diem  could  not  be  pleaded ;  or  he  may  have 
paid  off  a  single  bill  without  procuring  an 
acquittance;  in  such  cases  he  was  bound 
by  the  rules  of  the  Common  Law,  to  plead 
payment  with  an  acquittance,  as  before 
stated ;  which  not  being  obtained,  the  par- 
ties were  again  forced  into  the  Courts  of 
equity :  to  remedy  which,  the  statute  fur- 
ther   provided,    that  in  case  of  a  bond,  &c. 


(c)  1  Morff.  Vade  Mecum,  277.  8,  9:  2  Salk.  508,  519. 
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conditioned  for  the  payment  of  money,  the 
defendant  might  avail  himself  of  the  per- 
formance of  the  condition  after  the  day 
limited  therein  for  the  payment;  in  other 
words,  that  he  might  plead  payment  post 
diem ;  and  I  have-  no  doubt  but  that  the  leg- 
islature intended  to  extend  the  right  of 
pleading  payment  without  acquittance  to 
cases  oi  single  bills,  according  to  the  clear 
provisions  of  the  statute  of  Ann,  al- 

143  though  *they   are   not   so  explicit  as 
that  statute  is,  or  as  could  be  wished. 

It  is  sufiBcient,  however,  in  this  case,  that 
the  statute,  concerning  assignments,  gives 
a  clear  right  to  the  defendant,  to  set  up  all 
payments  made  to  the  original  obligee  be- 
fore notice  of  assignment. 

The  plea,  according  to  these  provisions, 
was,  that  the  party,  after  the  day,  had  paid 
the  principal  and  all  interest  due,  &c. :  (a 
payment  of  part  could  not  be  pleaded :)  and 
if  he  made  good  his  plea,  he  succeeded ;  if 
not,  the  plaintiff  still  recovered  the  entire 
sum,  but  to  be  discharged  by  the  sum 
found;  the  plea  being  falsified.  But  in 
consequence  of  some  diflSculty,  or  doubt,  as 
I  apprehend,  whether  partial  payments,  or 
mutual  debts,  could  be  introduced,  or  in  con- 
sequence of  the  danger  of  surprise  on  the 
parties,  the  statute  of  Geo.  II,  **concerning 
discounts  and  off-sets," (a)  was  enacted  in 
England ;  and  a  like  doubt,  in  this  Country, 
whether  the  practice  which  prevailed,  of 
allowing  payments,  or  off-sets  in  part,  in 
the  nature  of  a  discount,  and  of  entering 
up  judgment  to  be  discharged  by  the  bal- 
ance found  really  to  be  due,  was  correct, 
produced  our  statute  concerning  discounts. 
That  course  is  again  confirmed  by  the  act 
concerning  interest,  which  directs,  that  the 
jury  shall  find  the  sum  that  is  really  due, 
and  say  from  what  time  interest  shall  run, 
if  they  shall  allow  interest ;  and  the  judg- 
ment is  still  given  for  the  debt  in  the  dec- 
laration mentioned,  as  also  for  the  interest, 
by  the  jurors  in  their  verdict  found ;  and 
which  interest  is  in  the  nature  of  damages. 

None  of  these  laws  were  intended,  I  pre- 
sume, to  change  the  Common  Law  forms 
of  entries,  or  mode  of  bringing  suits,  and 
declaring.  But  may  be  said,  that  if  a  sin- 
gle bill  has  been  due  a  considerable  time, 
and  a  small  part  only  has  been  paid,  so  that 
the  balance,  with  the  interest  thereon,  will 
far  exceed  the  amount  declared  on,  the  con- 
dition annexed  to  the  judgment,  to  wit,  that 
it  is  to  be  discharged  by  the  payment  of  a 
larger  sum,  would  be  nugatory  and  im- 
proper. 

144  *Thi8  objection,  I  think,    may  eas- 
ily be  obviated  by   attending    to   the 

regular  forms  of  entries. 

I  will  first  instance  a  bond  for  100  dol- 
lars, conditioned  to  pay  50  dollars,  which 
has  been  due  for  twenty-five  years,  and 
admitted  to  be  a  subsisting  debt.  If  there 
is  a  judgment  by  default  in  this  case,  the 
Court  will  render  a  judgment  for  the  100 
dollars,  and  will  not  annex  a  condition, 
under  the  act  of  assembly,  allowing  a  run- 
ning interest,  inasmuch  as  the  party  would 
not  be  bound  to  pay  the  greater  sum  men- 
tioned in  the  condition,  and  might  dis- 
charge   himself  by  the  payment  of  the  100 


(a)  See  2  Burr.  826,  Collins  v.  Collins. 


dollars.  And  so  the  regular  entries  are  for 
the  100  dollars  without  condition. 

But  the  plaintiff  wants  his  interest  be- 
yond the  twenty  years ;  and,  having  claimed 
damages  for  the  detention  of  the  debt,  he 
either  takes  his  writ  of  inquiry,  or  the  jury 
are  charged  on  the  defendant's  plea  of  pay- 
ment, if  there  was  a  plea,  and  they  assess 
the  damagres  beyond  the  twenty  years ;  and 
then  the  judgment  will  be  for  the  penaltyr 
together  with  these  damages,  as  though  the 
bond  were  single.  This  would  have  been 
the  course  before  the  late  act  of  assembly 
authorizing  the  jury,  if  they  allow  interest, 
to  say  from  what  time  it  shall  run,  &c.  ; 
and  as  to  what  would  be  the  proper  entry, 
since  that  law  will  be  considered  hereafter. 

I  will  now  take  the  case  of  a  single  bill 
for  110  dollars.  I  will  suppose  10  dollars  of 
it  to  have  been  paid  at  the  time  the  bill 
fell  due ;  and  that  the  balance  had  been  on 
interest  for  five  years;  and  will  inquire 
what  would  have  been  the  proper  verdict 
and  judgment,  as  well  before,  as  since,  the 
act  concerning  interest  above  mentioned. 

The  verdict,  if  before  the  act,  when 
drawn  out  in  full  form,  would  be,  *'We,  the 
jury,  find  that  the  defendant  hath  not  paid 
the  debt  in  the  declaration  mentioned,  as 
the  plaintff,  by  replying,  hath  alleged,  but 
that  100  dollars,  part  of  the  said  debt,  is 
yet  due,  and  owing  to  the  plaintiff,  and 
we  assess  the  plaintiff's  damages  by 
145  reason  *of  the  detention  of  said  debt,, 
to  30  dollars,  beside  his  costs:"  And 
the  judgment  on  this  verdict  would  be, 
^  *  therefore  it  is  considered  by  the  Conrt, 
that  the  plaintiff  recover  against  the  de- 
fendant 110  dollars,  the  debt  in  the  declara- 
tion mentioned,  together  with  30  dollars, 
the  damages  by  the  jurors  in  their  verdict 
assessed,  and  his  costi^:  But  this  judgment 
may  be  discharged  by  the  payment  of  lOO 
dollars  debt,  together  with  the  damages 
aforesaid,  and  the  costs." 

Since  the  act  concerning  interest,  the 
verdict,  in  the  above  case,  would  be:  ''We, 
the  jury,  find  that  the  defendant  has  not 
paid  the  debt  in  the  declaration  mentioned, 
as  the  plaintiff,  by  replying,  has  alleg^ed, 
but  that  he  yet  owes  to  thej^laintiff  100  dol- 
lars, part  thereof,  with  interest  thereon 
from  the  day  of  ,  until  pay- 

ment:" and  the  judgment  thereon  wonld 
be  entered  thus :  '^That  the  plaintiff  recover 
against  the  defendant  110  dollars,  the  debt 
in  the  declaration  mentioned,  together  with 
interest  on  100  dollars,  part  thereof,  from 
the  day  of  ,  until  payment,  as    by 

the  jurors,  in  their  verdict  aforesaid,  al- 
lowed, and  his  costs:  But  this  judgment 
may  be  discharged  by  the  payment  of  100 
dollars  debt,  with  interest  thereon  as  afore- 
said, and  costs." 

The  Act  of  Assembly  has  only  changred 
the  damages  from  interest,  found  in  a  gross 
sum,  to  a  running  interest. 

This  was  done  for  the  benefit  of  the  cred- 
itor, and  will  not,  by  implication,  be  in- 
tended to  alter  his  Common  Law  mode  of 
recovery,  or  further  to  change  the  natare 
of  his  judgment,  and  the  form  of  his  recov- 
ery, than  is  necessary  to  effectuate  the  ob- 
jects of  the  law ;  and  being  intended  for 
his  benefit,  will  not  be  construed  so  as  to 
subject  his  specialty  contract  to  the  hasard> 
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in  this  respect,  of  a   simple   contract,    by 
giving  him  a  judgment  only    for  the  snm 
found  due,  and  thereby  subjecting   him    to 
the  danger  of  a  non-suit,  &c. 

146  '^Would  not  the  contrary  doctrine  be 
extremely  hard  in  such  a  case  as  this? 

The  plaintiff  is  assignee  of  a  single  bill; 
he  is,  at  his  peril,  to  notice  the  payments 
made  to  his  assignor,  and  bring  his  suit 
for  the  balance ;  otherwise,  if  it  turns  out 
that  the  balance  is  below  a  given  sum,  he 
is  non-suited !  1(a) 

But  even  as  to  the  original  parties,  credits 
may  be  claimed  and  set  up,  which  are 
really  unjust,  or  which  the  party  expected 
were  to  be  adjusted  another  way ;  in  fact, 
the  defendant  may,  or  may  not,  make  his 
discounts;  he  may  elect  a  cross  suit.  I 
think,  in  this  country,  the  defendants  are 
sufficiently  favoured  in  being  permitted  to 
offer  their  discounts,  without  notice :  and  I 
see  no  reason  for  now  altering  a  practice 
which,  I  believe,  has  been  uniform  in  all 
the  Courts,  for  the  great  length  of  time, 
during  which,  many  of  these  laws  under 
which  the  change  is  now  called  for,  have 
existed.  I  believe  such  a  decision  would 
produce  incalculable  mischief,  by  subject- 
ing a  vast  number  of  just  judgments  to  re- 
versal, of  which  the  parties  never  thought 
of  complaining. 

The  verdict  and  judgment  therefore  are, 
in  my  opinion,  substantially,  in  correct 
form. 

If  this  be  true,  then  this  case,  as  to  the 
jurisdiction  of  the  Court,  will  stand  upon 
the  same  ground,  I  apprehend,  as  the  cases 
of  bonds  above  100  dollars,  conditioned  to 
pay  a  sum  below  100  dolls. ;  or  where  the 
payments  proved,  reduce  the  sum  actually 
due,  ab  in  this  case,  to  46  dolls.  59  cents.  I 
would  not  refuse  Jurisdiction  in  one  of  these 
cases,  unless  I  would  in  both.  The  larger 
sum,  in  both  cases,  is  that  which  is  recov- 
ered according  to  the  forms  of  law,  and 
may  be  said  to  be  nominal ;  the  smaller  is 
the  real  sum  recovered.  I  at  first  inclined 
to  think  that  we  ought,  in  both  cases,  to 
regard  this  latter,  as  the  sum  on  which  our 
jurisdiction  would  depend.  I  am  told,  how- 
ever, in  cases  of  bonds,  the  penal  sum  has 
always  formed  the  criterion,  and  I  incline 
to  think,  that  this  is  proper,  and  ought  not 
now  to  be  departed  from. 

147  *Had  this  suit  originated  in  the 
District  Court,  if  I  am  righ^  on  the 
first  point,  that  Court  would  have  had 

jurisdiction,  and  would  not  have  nonsuited 
the  plaintiff,  although  the  sum  really  due 
was  found  to  be  but  46  dollars  59  cents. 

The  debt  claimed  and  found  by  the  jury, 
is  250  dollars;  the  plaintiff,  if  required,  is 
bound  to  establisti  his  debt  to  that  amount. 
Suppose  there  had  been  also  a  plea  of  non 
est  factum,  the  whole  sum  would  have  been 
in  contest.  The  plaintiff  would  have 
proved  the  sealing,  and  recovered  the  en- 
tire sum;  but  the  law  authorizes  the  Court 
to  annex  a  condition  to  their  judgment. 
This  act,  though,  will  not,  without  express 
words,  oust  that  Court  of  a  jurisdiction, 
which  it  unquestionably  has,  according  to 
the  principles  of  the  Common  Law.  But 
if  that  Court  would  have    had   original  ju- 


(a)  See  Hepburn  y.  Lewis,  2  Call.  497. 


risdiction,  I  presume,  for  the  same  reasons, 
it  would  have  had  appellate  jurisdiction : 
indeed,  it  has  taken  appellate  jurisdiction ; 
that  Court  having  such  jurisdiction,  where 
the  debt,  or  damages,  or  other  thing  recov- 
ered or  claimed,  exclusive  of  costs,  is  of 
the  value  of  100  dollars:  and  I  think  that 
Court  was  correct  in  taking  such  jurisdic- 
tion. But  if  this  Court  has  not  juris- 
diction, that  Court  had  none.  The  14th 
section  of  the  act  constituting  the  Court 
of  Appeals,  says,  that  appeals  may  be 
granted,  heard,  and  determined,  by  the 
Court  of  Appeals,  to  and  from  any  final 
judgment  of  the  District  Courts,  in 
the  same  manner,  and  on  the  same  prin- 
ciples, as  they  are  to  be  gifanted  by  the 
District  Courts,  to  and  from  final  judg- 
ments of  the  County  Courts.  According  to 
this  law,  I  apprehend,  this  Court  has  here- 
tofore taken  jurisdiction  in  cases  of  bonds, 
where  the  penalty  has  exceeded  100  dollars, 
although  the  principal  sum  really  due  was 
less.  Seeing  no  reason  to  distinguish  this 
case  from  cases  on  bonds;  and  believing 
that  the  course  of  this  Court,  as  to  them,  has 
hitherto  been  correct,  and  ought  not  to  be 
changed ;  I  think  we  have  jurisdiction  in 
this  case.  This  brings  us  to  consider 
whether  the  judgment  of  the  Superior 
148  *Court  of  law,  reversing  that  of  the 
County  Court,  was  correct. 

I  do  not  think  it  necessary,  or  proper  to 
decide,  positively  whether  the  assignment 
of  the  bill  in  this  case,  could  have  been  ex- 
amined as  a  witness,  on  the  ground  that  he 
stood  equally  indifferent  to  the  parties,  or 
rather,  that  his  interest  either  way  was 
equal ;  that  point  not  arising,  though  I  am 
strongly  inclined  to  think  that  he  might, 
on  the  principles  stated  in  the  case  of  Jor- 
daine  v.  Lashbrooke,  reported  in  7  T.  R. 
601. 

I  am>  however,  clear,  that  to  permit  his 
oral  or  written  declarations,  made  after  the 
assignment,  (and  which  he  might  not  be 
willing  to  verify  on  oath,)  to  be  given  in 
evidence,  would  be  opening  a  door  to  fraud- 
ulent combinations  between  the  assignor 
and  his  former  creditor,  that  would  be  of 
very  dangerous  tendency.  I  think,  there- 
fore, that  the  judgment  of  the  County 
Courts,  rejecting  such  declarations,  was 
correct,  and  must  be  afiBrmed,  and  that  of 
the  Superior  Court  reversed. 

JUDGK  CABELL.  It  has  been  long  and 
repeatedly  settled,  that  the  plaintiff,  in 
debt  or  simple  contract,  may  support  his 
action  by  proof  of  a  sum  different  from 
that  claimed  in  the  declaration,  (unless 
there  be  a  variance  in  the  description  of  a 
written  instrument;  and  that  his  recovery 
will  be  according  to  his  proof,  and  not  ac- 
cording to  his  claim. (b)  In  such  cases  the 
Action  of  debt  may  be  assimilated  to  the 
action  of  assumpsit.  In  the  case  before  the 
Court,  the  action  was  founded  on  a  single 
bill,  and  the  jury  having  found  for  the 
plaintiff  the  debt  in  the  declaratiod  men- 
tioned (250  dollars)  to  be  discharged  by  the 
payment  of  46  dollars  and  59  cents,  with 
interest  thereon  from  the  6th  day  of  March, 
1804,  the  County   Court   entered  up  a  judg- 


(b)  Doufflas's  Report,  p.  6;  S  Sir  Wm.  Blackstone, 
1221;  1  H.  Black.  249,  660;  12  Mod.  72.  and  8  Ld. 
Raym.  810. 
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ment,  parsnant  to,  and  almost  in,  the 
words  of  the  verdict.  Not  having*  heard 
the  first  argament  in  this  case,  I  shall  give 
no  opinion  except  on  the  general  ques- 
tions,   growing    out    of    the    second 

149  ^argument,  as  to  the   proper    manner 
of  entering  up  the  judgment,  and  as 

to  the  jurisdiction  of  this  Court. 

The  foundation  of  the  action  being  a 
written  instrument,  plainly  and  distinctly 
set  forth  in  the  declaration,  it  is  very  evi- 
dent, on  general  principles,  that  the  action 
could  not  be  sustained,  but  by  the  exhibi- 
tion of  the  very  writing  declared  on.  This 
writing  would  show  that  the  certain  and 
precise  sum  iclaimed  was  originally  due; 
and  if  there  should  be  no  other  evidence  in 
the  cause,  judgment  would  necessarily  be 
given  for  the  whole  sum  thus  claimed.  But 
since  the  act  of  1748, (a)  it  has  been  always 
competent  to  the  defendant  in  an  action 
like  the  present,  to  make,  on  the  trial,  all 
the  discount  he  can;  '^and  upon  proof 
thereof,  the  same  shall  be  allowed  in 
Court."  If  such  discount  be  **allowed," 
it  operates  as  an  extinguishment  of 
so  much  of  the  plaintiff's  demand;  and 
on  what  principle  is  it  that  the  Court 
can  give  a  judgment  for  the  part  thus  le- 
gally extinguished,  and  standing  on  no  bet- 
ter ground  than  if  it  had  never  existed.  It 
cannot  be  necessary  for  identifying  the 
cause  of  action,  so  as  to  prevent  a  future 
suit  for  the  same  thing ;  for  tnat  is  suffi- 
ciently done  by  the  declaration.  I  can  per- 
ceive no  rule  of  law  which  requires  it,  nor 
any  principle  of  justice  which  authorizes 
it.  These  remarks  do  not  apply  to  the 
cases  of  bonds  having  conditions  that  the 
penalty  shall  become  void  on  the  payment 
of  a  smaller  sum.  There  the  law  requires 
the  judgment  to  be  entered  for  the  penalty 
which  serves  as  a  security  to  the  plaintiff 
for  the  sum  really  due  with  its  interest. 
But  where  the  parties  have  created  no  pen- 
alty, and  where  the  law  does  not  annex 
one,  what  right  has  the  plaintiff,  or  the 
Court,  to  give  to  the  sum  originally  due, 
but  since  partly  discharged,  all  the  effect 
of  a  penalty?  Such  a  course,  would,  in 
many  cases,  be  materially  injurious  to  the 
defendant,  by  subjecting  him  to  the  costs 
of  a  suit  in  the  Superior  Court,  if  there  re- 
mained due  one  cent  only;  and  even  if  that 
fact  should  appear  by  the  receipts  endorsed 
on  the  single  bill,  as  exhibited  by  the 

150  plaintiff  himself.     *I   am,    therefore, 
clearly    of   opinion    that  the  County 

Court  erred  in  the  form  of  entering  up  the 
judgment. 

But  the  question  of  jurisdiction  now  pre- 
sents itself,  founded  on  the  objection  that 
the  sum  really  due,  and  in  controversy  be- 
tween the  parties,  is  of  less  value  than  100 
dollars.  I  was,  on  the  first  view  of  this 
subject,  strongly  inclined  to  believe  that, 
as  the  judgment  of  the  County  Court  was 
in  form,  for  a  sum  sufficiently  large,  this 
Court  might,  on  that  account,  take 
cognizance  of  the  case,  and  proceed  to 
affirm  a  reverse.  But  on  further  consid- 
eration, and  particularly  on  a  more  at- 
tentive examination  of  the  clause  of 
the  Act  of  Assembly  defining   the  jurisdic- 


(a)  VirfiT.  Laws,  Ed.  of  1700,  p.  249. 


tion  of  this  Court,  (1  vol.  Rev.  Code,  p.  60,) 
I  have  abandoned  that  impression.  It  is 
evidently  the  intention  of  the  legislature  to 
exclude  from  this  Court  causes  of  minor 
importance;,  and,  therefore,  its  jurisdiction, 
in  cases  at  law,  is  confined  to  causes  where 
the  matter  in  controversy,  shall  be  equal  in 
'value,  exclusive  of  costs,  to  100  dollars.  In 
the  case  presented  by  this  record,  I  consider 
the  matter  in  controversy  between  the  par- 
ties, to  be  the  sum  of  46  dollars  and  59 
cents,  found  by  the  jury,  and  not  the 
nominal  sum  of  250  dollars,  for  which  the 
Court,  in  pursuance  of  their  own  ideas  of 
form,  have  entered  the  judgment.  The 
plaintiff  was  obliged  to  demand,  in  his  dec- 
laration, the  250  dollars;  that  being  the 
amount  of  his  single  bill;  but  that  is  not 
the  matter  in  controversy;  for  the  jury, 
substantially,  found  only  the  sum  of  46  dol- 
lars and  59  cents,  with  which  he  is  con- 
tent, but  to  which  the  defendant  objects 
as  being  too  much.  This  sum  is,  there- 
fore, the  real  matter  in  controversy,  and 
decides  the  question  of  jurisdiction.  I  am, 
therefore,  of  opinion,  that  the  appeal  be 
dismissed,  as  having  been  improvidently 
granted. 

JUDGE  BROOKE.  The  judgment  in  this 
case  is  for  250  dollars,  to  be  discharged  by 
the  payment  of  46  dollars  and  59  cents,  the 
amount  of  the  verdict  of  the  jury. 

Whether  the  judgment  was  cor- 
151  rectly  entered,  it  is  not  *now  neces- 
sary to  decide.  My  impression  is, 
that  it  ought  to  have  been  rendered  for  the 
sum  found  by  the  jury,  and  no  more.  That 
sum,  I  consider,  in  the  present  case,  to  be 
the  true  criterion  of  the  amount  of  the 
matter  in  controversy  in  this  Court ;  and, 
of  consequence,  that  it  cannot  take  cogni- 
zance of  the  appeal  in  question.  The  case 
in  4th  Cranch,  (which  has  been  relied  upon) 
is,  in  principle,  analogous.  There,  the 
judgment  of  the  inferior  Court  was  correctly 
entered  for  the  penalty  of  the  bond,  which 
amounted  to  more  than  enough  to  give  the 
Court  jurisdiction  ;  but  the  damages  claimed 
being  less,  the  Court  refused  to  take  cog- 
nizance. I  am  not  prepared  to  say,  how- 
ever, that,  in  the  case  of  a  judgment  (for  a 
penalty)  on  a  bond,  that  case  would  be 
conclusive  here.  There  may  be  something' 
in  the  Act  of  Assembly  in  relation  to  judg- 
ments on  bonds  which  might  change  the 
rules  of  decision.  In  other  respects,  it  ap- 
pears to  me  that  there  is  no  substantial 
difference  between  that  section  of  the  Act 
of  Congress,  upon  which  the  decision  al- 
luded to  was  bottomed,  and  that  section  of 
the  Act  of  Assembly  which  defines  the  ju- 
risdiction of  this  Court.  I  am  therefore  of 
opinion  that  the  appeal  be  dismissed. 

JUDGE  ROANE.  This  is  an  action  of 
debt  brought  by  the  appellant  against  the 
appellee  in  the  County  Court  of  Harrison. 
It  was  an  action  for  money,  although  it 
was  cotemporaneously  agreed  and  stipulated 
in  the  bill  itself,  that  deer  skins,  and  other 
articles  would  be  received  in  payment.  In 
2  Bac.  278,  we  are  told,  that  in  the  case  of 
a  bill  for  201.  to  be  paid  in  watches,  an  ac- 
tion of  debt  must  be  brought  for  the  money, 
and  not  for  the  watches,  because  they  are 
of  uncertain  value.  It  is  also  an  action 
upon  a    single   bill  for  275  dollars,  and  not 
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on  a  bond  or  bill  penal  for  that  aum.  Al- 
though the  single  bill,  which  is  contained 
in  the  record,  not  being  set  ont  upon  oyer, 
cannot  be  resorted  to,  to  show  this,  and  the 
words  '* writing  obligatory,'*  contained  in 
the  declaration,  standing  singly,  would 
perhaps  more  properly  import  a  bond 

152  or  bill  penal  *than  a  single  bill,  I  in- 
fer irresistibly   that   the    instrument 

on  which  it  is  founded  was  of  the  latter, 
and  not  of  the  former,  character.  I  infer 
this  from  the  general  structure  of  the  dec- 
laration, from  its  being  therein  stated  that 
the  promise  was  to  pay  the  same  sum  in 
deer  skins,  and  other  articles,  (which  would 
seem  to  exclude  the  idea  of  the  payment  of 
a  smaller  sum  in  money, )  and  from  the 
omission  to  aver  in  the  declaration,  as  is 
usual  in  those  on  bonds,  that  the  party  ac- 
knowledge  himself  bound  in  the  sum  in 
question,  but  only  that  he  promised  to 
pay  it. 

In  this  action  upon  a  single  bill  for  250 
dollars,  the  jury  found  a  verdict  for  the 
plaintiff,  for  *'the  debt  in  the  declaration 
mentioned,  to  be  discharged  by  the  pay- 
ment of  46  dollars  and  59  cents,  debt,  with 
interest  thereon  from  the  6th  of  March, 
1804;"  on  which  the  County  Court  gave 
judgment  '*that  the  plaintiff  recover  of 
the  defendant  the  sum  of  250  dollars,  to  be 
discharged  by  the  payment  of  46  dollars 
and  59  cents,  with  interest  thereon  from 
the  6th  of  March,  1804,  and  his  costs.*'  To 
this  judgment  the  defendant  obtained  a  su- 
persedeas from  the  Sup^ior  Court,  where 
the  judgment  was  reversed  on  the  groltnd 
that  certain  evidence  offered  by  the  defend- 
ant was,  in  its  opinion,  improperly  rejected ; 
and  the  same  Court  ordered  a  new  trial  to 
be  had  in  which  such  evidence  was  to  be 
received  by  the  County  Court.  Prom  this 
judgment  of  reversal,  the  appellant  (the 
former  plaintiff)  appealed  to  this  Court. 

The  first  question  which  arises  is, 
whether  this  Court  can  take  jurisdiction  in 
the  case,  so  as  to  decide  whether  the  said 
judgments,  or  either  of  them  be  erroneous. 
This  is  an  inquiry  which  is  always  ante- 
cedent to,  and  exclusive  of,  every  other. 
In  making  this  inquiry,  I  beg  to  be  under- 
stood as  confining  my  remarks  exclusively 
to  the  case  now  before  us;  that  of  a  judg- 
ment rendered  on  a  single  bill,  as  if  it  were 
a  bond  with  a  penalty,  and  in  which  the 
sum,  by  the  payment  of  which  the  defend- 
ant may   discharge  himself,  is  below 

153  the  limits  of  the  jurisdiction  *of  this 
Court,  although  the  penalty   affixed, 

or  assumed  by  the  judgment  is  above  it. 

In  chalking  out  the  jurisdiction  of  the 
several  Courts  of  this  Commonwealth,  there 
is  a  relative  gradation  in  point  of  the  value 
of  the  subject  of  controversy,  beginning  at 
the  lowest,  and  ascending  to  the  highest, 
with  the  exception  of  certain  subjects ;  as 
freeholds  and  franchises,  for  example,  as  to 
which,  on  account  of  their  dignity  and  im- 
portance, the  standard  of  value  is  entirely 
disregarded.  Thus,  the  County  Courts 
had  jurisdiction  in  all  cases  of  more  value 
than  five  dollars,  (since  extended  to  a 
larger  sum;)  as  to  which  those  Courts  pro- 
ceed in  general  according  to  the  course  of 
the   common    law :  but    where   the  debt,  or 


penalty,  or  goods  detained,  &c.  were  not  of 
greater  value  than  twenty  dollars,  they 
were  to  proceed  in  a  summary  way  by  peti- 
tion ;  with  a  provision  that,  if  any  person 
should  bring  any  other  action  than  a  peti- 
tion, and  it  should  appear,  by  his  own 
showing,  or  by  the  verdict  of  a  jury,  that 
he  might  have  brought  a  petition,  he 
should  be  nonsuit.  Thus,  it  was  the  sum 
found  by  the  jury  in  cases  of  recovei^,  and 
the  sum  sued  for  in  other  cases,  which  de- 
termined whether  the  jurisdiction  should  be 
sustained  by  way  of  action. 

In  relation  to  appeals  from  the  County 
Courts  to  the  District  Courts,  the  same 
principle  seems  to  be  studiously  kept  in 
view,  though  under  a  varied  form  of  ex- 
pression. Thus,  it  is  first  said,  generally, 
that  appeals  will  only  lie  in  this  case  where 
the  causes  amount  to  301.  or  3,000  pounds 
of  tobacco;  but  lest  this  general  criterion 
might  be  liable  to  misconstruction,  the  law 
afterwards  adds,  that  appeals  will  lie  to 
the  District  Courts  ''where  the  debts  or 
damages,  or  other  things  recovered  or 
claimed,  shall  be  of  the  value  of  100  dol- 
lars," &c.  I  incline  to  think  that  this  ex- 
pression recovered  or  claimed,  is  to  be 
taken  distributively,  as  in  the  above  clause 
relative  to  petitions,  the  former  applying 
to  cases  of  recoveries,  in  which  the  amount 
recovered  must  be  of  the  value  required  by 

the  Act,  and  the  latter  applying  to 
154      cases  in  *  which  the   plaintiff  fails  to 

recover  any  thing,  if,  upon  his  own 
showing,  or  the  statement  of  his  claim,  he 
is  entitled  to  come  into  the  District  Court. 
On  any  other  construction,  a  plaintiff 
wholly  failing  to  recover  would  be  without 
any  remedy  by  appeal.  This  principle,  ex- 
pressly enacted  as  to  petitions,  as  aforesaid, 
and  supposed  to  be  kept  up  in  relation  to 
appeals  from  the  County  Courts  to  the  Dis- 
trict Courts,  will,  it  is  supposed,  lose  none 
ot  its  force  when  applied  to  tne  Supreme 
Court  of  the  Commonwealth,  deeply  en- 
gaged as  that  Court  is  in  settling  the  prin- 
ciples of  our  jurisprudence,  and  deciding 
causes  of  considerable  value,  the  legislature 
might  with  great  propriety  confide  the  in- 
ferior ones  to  the  exclusive  decision  of  the 
other  tribunals.  Is  there  any  thing  in  the 
act  establishing  the  jurisdiction  of  this 
Court  which  impairs  the  force  of  this  prin- 
ciple? Quite  the  contrary.  That  act  de- 
clares that  appeals  shall  lie  to  this  Court 
from  decrees  of  the  High  Court  of  Chan- 
cery, and  judgments  of  the  Greneral  or  Dis- 
trict Courts,  if  the  matter  in  controversy 
be  equal  in  value,  exclusive  of  costs,  to  100 
dollars,  &c.  or  be  a  freehold  or  franchise. 
What  is  the  matter  in  controversy  in  the 
case  before  us?  That  which  is  the  es- 
sence and  substance  of  the  judgment, 
and  by  which  the  party  may  discharge 
himself;  that  is,  46  dollars  and  59 
cents  with  interest;  and  which  is  below 
the  value  required  to  give  jurisdiction 
either  to  this  Court  or  the  Superior  Court 
of  Law.  The  form  of  the  judgment  hold- 
ing up  (I  think  erroneously  in  this  case)  a 
larger  sum,  as  the  sum  for  which  the  judg- 
ment is  formally  given,  will  not  elude  or 
evade  those  land  marks  by  which  contro- 
versies of  small  value  are  withheld  from 
the  cognizance  of  this  Court. 
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But  if  the  ezpreaaions  in  the  act  conati- 
tuting  thia  Court  were  even  leaa  definite 
than  thoae  contained  in  the  other  acta,  aa 
aforeaaid,  it  will  not  readily  be  conceded, 
that  a  principle,  Tunning  clearly  throufl:h 
every  other  part  of  the  ayatem,  would  be 
lightly  loat  aight  of,  in  relation  to  that 
Court  to   which   it  ia  more  important 

155  than  to  any  *other.     If  it  be  aaid  that 
thia  conatruction    would   repel    from 

the  juriadiction  of  thia  Court  mattera  of 
great  amount  which  have  been  illegally 
reduced  by  the  inferior  Court,  below  the 
limita  of  our  juriadiction;  I  anawer, 
lat.  That  thia  ia  an  inquiry  which  ia  poate- 
rior  and  foreign  to  the  inquiry  whether 
thia  Court  haa  juriadiction,  which  dependa 
only  on  the  judgment,  or  declaration,  aa 
the  caae  may  be;  2dly.  That  thia  objection 
waa  urged  and  overruled  in  the  caae  of 
Hepburn  v.  Lewi8,(a)  and  many  other  caaea 
in  thia  Court ;  3dly .  That  thia  objection  ia 
alao  expreaaly  overruled  in  the  aforeaaid 
proviaion  in  the  petition  law,  and  alao  by 
the  aimilar  conatruction  I  have  aaaigned  to 
the  act  allowing  appeala  to  the  Diatrict 
Courta;  4thly.  That  a  contrary  conatruc- 
tion would  whittle  down  the  juriadiction  of 
thia  Court  to  mattera  of  the  amalleat 
amount ;  and,  5thly.  That  it  ia  better  that 
a  particular  mlachief  ahould  enaue,  than  a 
general  inconvenience,  breaking  down  the 
barriera  wiaely  erected  between  the  aeveral 
departmenta  of  the  judiciary,  and  proatrat- 
ing,  aa  to  one  of  them,  a  principle  ex- 
preaaly applied  by  law  to  the  othera. 

In  atrict  conformity  to  thia  idea  haa  been 
the  deciaion  of  the  Supreme  Court  of  the 
United  Statea,  in  the  caae  of  the  United 
Statea  v.  M'Dowel,  4  Cranch,  316.  That 
caae  ia  even  infinitely  atronger  than  the 
caae  before  ua ;  lat.  In  being  the  caae  of  a 
bond,  in  which  a  contrary  principle  might 
have  prevailed,  in  conaequence  of  the  pro- 
viaion of  the  general  law  requiring  judg- 
menta  in  auch  caaea  to  be  entered  for  the 
penalty;*  and,  2dly.  In  thia,  that  it  de- 
pended upon  a  aolitary  proviaion  in  the  ju- 
dicial act  of  Congreaa,  in  aubatance 
preciaely  aimilar  to  the  one  in  our  act  giv- 
ing juriadiction  to  thia  Court,  whereaa  our 
act  ia  corroborated  and  explained,  aa  to  the 
point  now  in  queation,  by  varioua  other 
acta  aa  aforeaaid,  forminje:  one  judiciary 
ayatem. 

156  *For    theae    reaaona,   I  am  of  opin- 
ion, that  thia  Court   haa  no  juriadic- 
tion in  the  Appeal  before  ua,    and    that   it 
ahould  be  diamiaaed. 

Underatanding  thia  to  be  the  opinion  of 
a  majority  of  the  Court,  I  ought,  here,  reg- 
ularly, to  atop.  It  ia  not  important  to  in- 
quire whether  the  judgment  of  the  Superior 
Court  ahould  be  reveraed  for  having  di- 
rected improper  evidence  to  be  admitted  on 
the  future  trial,  or  for  not  having  reveraed 
the  deciaion  of  the  County  Court,  ao  far  aa 
it  gave  a  judgment  for  the  penalty.  If  it 
were  neceasary,  I  might,  perhapa,  be  of 
opinion,  that  thia  laat   error,   being,  poaai- 

(a)  2  Call,  497. 

•Note.  At  this  time,  the  case  of  Newel  v.  Wood,  1 
Munf.  556,  if  published,  was  not  recollected:  In 
which  it  was  decided  by  this  Court  that  in  the  case 
of  bonds,  the  Court  has  jurisdiction,  if  the  penalty 
be  sufllcient.— Note  in  Oriffinal  Edition. 


bly,  beneficial  to  the  defendant,  by  limit- 
ing a  aum,  (a  very  remote  one,  indeed,) 
which  might  curtail  the  amount  of  interest 
recovered  againat  him,  ahould  not,  in  bi» 
favour,  be  conaidered  aa  a  ground  to  reverse 
the  judgment.  Aa  to  theae  points,  I  mean 
not  to  give  a  decided  opinion,  aa  being  un- 
neceaaary.  The  aame  remark  applies  to 
the  queation  whether  the  judgment  was 
legally  entered  in  thia  caae  for  the  penalty : 
but,  aa  that  queation  ia  very  important, 
and  haa  been  conaidered  by  the  judges,  I 
will  give  my  present  opinion  upon  it. 

In  the  caae  of  bonda  with  penalties,  a 
judgment  aimilar  to  the  one  before  us,  is 
not  only  called  for  by  the  expreaa  proviaions 
of  the  atatute,  but  establiahea  that  atandard 
of  damage  which  (aa  waa  said  by  Judge 
Lryona,  in  the  caae  of  Pane  v.  Elzey,  2 
Waah.  143,)  waa  agreed  upon  by  the  parties 
themaelvea:  whereaa,  in  the  case  of  a  sin- 
gle bill,  this  laat  circumatance  ia  not  only 
entirely  wanting,  but  auch  a  judgment 
erects  into  a  penalty,  without  any  atatutory 
requisition,  a  aum  which,  in  event, 
abridgea  the  principal  and  intereat  ac- 
tually found  due  by  the  jury.  I  will  put 
the  caae  of  an  action  on  a  single  bill  for 
301.  in  which  the  jury  finda  a  verdict  for 
291.,  with  intereat  from  a  period  five  years 
antecedent  thereto;  if,  in  auch  case,  the 
judgment  is  entered  for  the  301.  to  be  dis- 
charged by  the  payment  of  the  291.  and  in- 
tereat, the  defendant  may  elect  to 
157  pay  the  301.  and  thereby  "^abridge  the 
aum  actually  found  due  by  the  jury. 
What  ia  there  in  the  nature  of  this  action 
that  leads,  in  the  case  of  a  aingle  bill,  to 
auch  a  conaequence?  It  ia  true,  that  it 
waa  formerly  held  that  in  an  action  of  debt 
you  muat  recover  the  whole  sum  claimed,  or 
nothing.  Without  going  into  the  reaaon  of 
that  doctrine,  or  stating  the  particular  ex- 
ceptiona  to  it,  the  doctrine  now  is,  that  yott 
may  recover  less,  or,  aa  Blackstone  aays, 
(vol.  3,  154,)  if  the  defendant  shows  that  he 
haa  discharged  any  part  of  the  debt,  the 
plaintiff  ahall  recover  **the  reaidue.*' 
Throwing  all  other  conaiderationa  out  of 
the  question,  thia  reault  ia  clearly  juatified 
by  the  atatutes  of  aet-off  in  England,  and 
the  analogoua  acta  concerning  diacounta  in 
thia  country.  Formerly,  on  a  failure  of 
payment,  of  any  part  of  the  aum  due,  at 
the  day,  the  whole  bond  was  forfeited,  at 
law,  and  the  defendant  was  forced  to  go 
into  equity  for  relief :  then  came  the  atat- 
ute allowing  a  plea  of  payment  of  the  whole 
sum  after  the  day ;  but  that  atill  not  being 
aufficient,  the  statutes  of  set-off  were  paaaed 
in  Kngland,  giving  the  defendant  the  ben- 
efit of  partial  paymenta,  by  pleading  or 
giving  in  evidence  hia  discounts.  On  gen- 
eral principlea,  aa  a  payment  of  the  whole 
aum  might  be  pleaded  in  bar,  and  wonld 
extinguiah  the  action,  a  payment  of  part 
(it  would  alao  seem)  would  extinguish  it 
pro  tanto  and  turn  the  plaintiff,  in  the 
foregoing  language  of  Blackatone,  to  re- 
cover only  '*that  reaidue.*'  But  this  mat- 
ter does  not  rest  merely  on  the  general 
principle.  It  is  provided  by  the  EngQsh 
statute  of  8  Geo.  II,  concerning  set-offs, 
that  the  judgment  ahall  be  entered  **for  no 
more  than  ia  juatly  due  to  the  plaintiff," 
after   aetting   off    the    mutual  debt,  or,  in 
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other  words,  striking  a  balance ; (a)  and  as  it 
is  held,  under  this  statute,  that  setting^  oft 
is  equal,  and  only  equal,  to  an  actual  pay- 
ment, (b)  I  infer  also,  irresistibly,  that  in 
the  case  of  a  partial  payment  also,  judg- 
ment is  to  be  rendered  for  the  balance  only. 
Our  act  of  discounts,  (2  Rev.  Code,  117,)  is 
equally  extensive  with  the  English  statute 
of  set-off,  to  say  the  least.    The  words 

158  of  that  act   on    the  ^subject  of   dis- 
counts   are    extremely    latitudinary ; 

being  that  ''the  defendant  shall  have  lib- 
erty to  make  all  the  discounts  he  can  ;  and 
on  proof  thereof,  the  same  shall  be  allowed 
in  Court."  How  is  it  allowed,  if  the  judg- 
ment is  still  to  cover  and  comprehend  the 
sum  actually  discounted  under  the  act?  As, 
therefore,  in  the  case  of  bonds  with  penal- 
ties, there  is  not  only  an  express  legislative 
declaration  that  the  judgment  shall  be  en- 
tered for  the  penalty,  and  not  the  sum 
mentioned  in  the  defeasance,  which  may 
be  also  very  important,  since  the  act  has 
been  held  to  extend  to  bonds  conditioned  to 
pay  money  by  instalments  ;(c)  and  as,  on 
the  other  hand,  there  seems  to  be  a  counter 
legislative  declaration,  that  in  the  case  of 
discounts,  or  payments,  the  judgment  shall 
be  rendered  only  for  the  balance  that  is 
justly  due,  subject  to  the  exception  in  the 
case  of  bonds  as  aforesaid,  how  can  this 
judgment,  on  a  single  bill,  be  justified? 

In  the  case  of  Ross  v.  Gill,  1  Wash.  91, 
the  sentiments  of  this  Court,  on  the  point 
in  question,  may  be  clearly  perceived.  In 
that  case,  which  was  debt  for  rent,  and  a 
judgment  given  for  a  certain  sum,  to  be 
discharged  by  the  payment  of  a  smaller 
sum,  this  Court  decided  that  this  last  was 
no  part  of  the  judgment,  '  'for  that,  as  there 
was  no  penalty  in  the  case,  the  law  does 
not  warrant  such  an  entry." 

In  the  case  of  Ashberry  v.  Calloway, 
ibid.  72,  this  Court,  so  far  from  extending 
the  principle  now  in  question,  so  as  to  em- 
brace the  case  of  single  bills  as  well  as 
bonds,  actually  refused  to  apply  it  in  the 
case  of  a  bond  with  a  penalty.  In  that 
case  a  judgment  was  given  in  the  Court 
below,  on  a  motion  on  a  Sheriff's  bond,  for 
the  penalty  of  the  bond,  to  be  discharged 
by  a  stated  sum  found  due  by  the  defend- 
ants. On  an  appeal  to  this  Court,  that 
judgment  was  reversed  (inter  alia)  on  the 
ground,  "that  the  law,  directing  judgment 
to  be  entered  for  the  principal  sum  with 
which  the  under  sheriff  is  chargeable,  and 
the  damages,  and  not  for  the  penalty,  to 
be  discharged  by  such  payment,   and 

159  being  a  new   law  introducing  *a  new 
remedy  contrary  to  the  course  of  the 

Common  Law,  ought  to  be  strictly  pur- 
sued." This  last  reason  was  assigned, 
only  because  the  motion  was  founded  on  a 
bond  with  a  penalty :  in  the  case  of  a  sin- 
gle bill  it  would  have  been  wholly  unneces- 
sary. The  first  reason  equally  applies  to 
the  case  before  us  under  the  modern  doc- 
trine of  recovering  less  than  the  sum  de- 
manded in  an  action  of  debt,  and  especially 
under  the  construction  I  have  given  to  the 
act  of  discounts  as  aforesaid.  I  am  inclined 
to  think,  that   this   construction    conforms 


to  the  practice  in  this  country.  I  judge  so 
from  the  forms  in  Robinson's  Book  of  En- 
tries, in  which  the  judgment  is  rendered 
for  the  balance  only. 

I  repeat  it,  therefore,  as  my  opinion,  that 
the  appeal  be  dismissed. 

JUDGE  FLEMING  concurring,  the  ap- 
peal was  dismissed. 


0  Bac.  186.  Bull.  N.  P.  179. 

2  Bnrr.  876. 

Bonafons  r.  Rybot.  8  Burr.  1870. 


Moss  V.  Stipp« 

Arsned,  Friday,  Dec.  18. 1811. 

I.  Amentfed  Declaration— Plea  In  Abatement  Tbereto.* 

—If  tbe  plaintiff  be  permitted  to  amend  his  decla- 
ration^  by  consent  of  parties,  after  issae  joined  on 
aqlea  to  the  action:  the  defendant  onffht  not  to  be 
permitted  to  plead  in  abatement  any  variance 
between  the  amended  declaration  and  the  writ, 
which  equally  existed  between  the  writ  and  the 
original  declaration.  See  Pane  and  Fairfax  v. 
Green,  8  Munf.  897,  and  Bradley  v.  Welch,  1  Munf. 
884. 

a.  Aireement  for  Sale  of  Land— Action  on— Declara- 
tion—Allegation  of  Breach.— In  an  action  upon  a 
written  agreement  for  the  sale  of  a  tract  of  land, 
settinfiT  forth  that  the  vendor  airreed  to  flrive  the 
▼endee  possession,  and  a  conveyance  free  of 
encumbrances,  on  or  before  a  certain  day:  for 
which  the  vendee  agreed  to  pay  to  the  vendor 
part  of  the  purchase  money  on  the  same  day.  and 
toffivehlm  for  the  balance  a  deed  of  trust  or 
such  other  security  as  he  might  require:  and 
that  the  conveyance  was  not  to  be  executed  until 
the  first  payment  was  made  and  security  riven: 
the  declaration,  in  behalf  of  the  vendor,  suffi- 
ciently charg-ed  a  breach  by  stating  that  the 
plaintiff  was,  on  that  day,  in  lawful  and  peaceable 
possession  of  the  land  and  ready  to  ffive  the 
defendant  possession,  with  a  proper  conveyance, 
clear  of  all  encumbrances:  but  that  the  defend- 
ant failed  to  make  the  payment  and  ffive  the 
security. 

3.  Same— Same— Same.— What  pleas  to  such  a  dec- 
laration are  insufficient? 

Upon  an  appeal    from   a  judgment  of  the 
District  Court  holden  at  Haymarket. 

The  writ  in  this  cause  was  (in  conse- 
quence of  some  misinformation)  issued 
in  covenant,  when  it  should  have 
160  *been  assumpsit;  and,  after  the  re- 
turn of  the  writ,  a  declaration  in  cov- 
enant was  filed,  and  a  writ  of  inquiry 
awarded.  At  the  October  term,  1805,  the 
cause  stood  upon  the  trial  docket ;  and  the 
plaintiff,  who  lived  at  a  very  considerable 
distance  from  his  counsel,  attended,  with 
the  original  article  of  agreement,  upon 
which  the  suit  was  founded,  or  a  correct 
copy  thereof,  whereby  his  counsel  discov- 
ered that  the  said  agreement  was  not  under 
seal.  In  consequence  of  this  discovery,  the 
said  counsel  was  about  to  apply  to  the 
Court  for  leave  to  amend  his  declaration, 
by  striking  out  those  parts  of  it  which  de- 
scribe the  said  article  of  agreement  as  a 
covenant  under  seal;  but,  being  informed, 
at  the  clerk's  table,  that  the  Court  had, 
during  the  same  term,  declared  that,  when 
a  suit  stood  upon  a  writ  of  inquiry,  amend- 
ments might  be  made  without  troubling  the 
Court ;  and  this  cause  still  standing  on  a 
writ  of  inquiry,  he  struck  out  those  parts 
of  the  said  declaration.  Afterwards,  at  the 
same  term,  the  defendant,  by  his  counsel, 
set  aside  the  writ  of  inquiry,  and  pleaded 
covenants  performed.  At  May  term,  1806, 
the  defendant's  counsel,  not  adverting  to 
the  circumstance  of  the  said  writ  of  inquiry 
having  been  already  set  aside,  procured 
another  order   for  setting   the  same  aside. 


*See  generally,  monographic  note  on  "Abatement, 
Pleas  in"  appended  to  Warren  v.  Saunders,  27 
Qratt  250. 


659 


8  MUNF. 


Virginia  Rbports,  Annotatbd. 


161-168 


and  again  pleaded  covenants  performed, 
and  obtained  leave  to  iile  additional  pleas 
at  any  time  within  three  months.  At  Oc- 
tober term,  1806,  he  withdrew  his  former 
plea,  and,  by  another  attorney,  then  first 
employed,  pleaded  non  assumpsit,  and  two 
special  pleas.  The  plaintiff  joined  issue  to 
the  plea  of  non  assumpsit,  and  iiled  repli- 
cations  to  the  special  pleas;  which  replica- 
tions were  followed  by  rejoinders,  to  which 
the  plaintiff  demurred. 

The  Ck)urt  having,  on  the  argument  of 
the  said  demurrer,  intimated  that  the  dec- 
laration might  possibly  be  defective,  for 
want  of  a  requisite  averment;  the  plain- 
tiff, at  October  term,  1706,  moved  for  leave 
to  amend :  whereupon,  the  pleadings  up  to 
the  declaration  were  set  aside,  by  consent, 
and  leave  granted  him   to  amend  his 

161  ^declaration  ;  which  amended  declara- 
tion he  filed  on  the   last  day    of  that 

term,  and  gave  the  defendant  a  rule  to  plead : 
and  the  cause  was  continued,  by  consent,  at 
the  plaintiff's  costs,  without  losing  its 
place  on  the  docket. 

On  the  fourth  day  of  May  term,  1808,  and 
before  the  cause  was  called  for  trial,  the 
defendant,  by  his  counsel,  craved  oyer  of 
the  writ  and  declaration,  tendered  a  plea 
in  abatement,  on  the  ground  of  the  vari- 
ance between  them,  and  moved  the  court  to 
permit  him  to  file  the  said  last-mentioned 
plea ;  but  the  Court  overruled  the  motion ; 
to  which  opinion  he  filed  a  bill  of  excep- 
tions, containing  a  statement  of  the  cir- 
cumstances herein  recited. 

The  plaintiff's  amended  declaration  was 
in  the  following  words;  ** Fairfax  County, 
to  wit,  John  Stipp,  jun'r,  complains  of 
Robert  Moss,  in  custody,  &c.  of  a  plea,  for 
that,  whereas  an  article  of  agreement  was 
made  and  concluded,  on  the  25th  day  of 
T'ebruary,  in  the  year  of  our  Ivord,  1804,  at 
the  County  of  Fairfax,  aforesaid,  between 
the  said  plaintiff  of  the  one  part,  and  the 
said  defendant*  of  the  other  part,  which 
said  article  witnessed  that  the  said  plain- 
tiff had  that  day  bargained  and  sold  to  the 
said  defendant  the  tract  of  land  and  plan- 
tation whereon  he  then  lived,  containing 
one  hundred  and  seventy-six  and  one  half 
acres,  and  to  give  peaceable  and  quiet  pos- 
session, clear  of  all  encumbrances,  on  or 
before  the  first  day  of  May  next  ensuing 
the  date  of  the  said  article:  the  crop  of 
grain  then  seeded,  and  all  other  advantages 
arising  from  the  premises,  to  go  to  the  use 
of  the  said  defendant;  for  which  he,  the 
said  defendant  did  agree  to  pay  the  said 
plaintiff,  the  sum  of  six  thousand  four 
hundred  dollars  in  the  following  manner; 
that  is  to  say,  two  thousand  four  hundred 
dollars,  on  the  first  dav  of  May  next  ensu- 
ing the  date  of  the  said  article,  and  the 
balance  of  four  thousand  dollars  in  four 
annual  payments  from  the  said  first  day  of 
May  next  ensuing  the  date  of  the  said  arti- 
cle. For  which  annual  payments,  the  said 
defendant  did  agree  to   give  the  said 

162  plaintiff  a  deed  of  *trust  on  the 
premises  as  security  for  said  pay- 
ment; or  such  other  security  as  the  said 
plaintiff  might  require.  And  further,  the 
plaintiff  was  to  have  the  liberty  to  remove 
the  wood,  that  might  at  that  time  be  cut 
up,    and    remaining    on    a     piece   of    new 


ground,  cut  down  through  that  winter ;  but 
not  to  cut,  sell,  or  dispose  of  any  other 
whatever.  It  was  also  understood  by  the 
parties  aforesaid,  that  the  deed  was  not  to 
be  made  until  the  aforesaid  first  payment 
was  made,  and  the  security  given  for  the 
residue  as  aforesaid.  In  witness  whereof, 
the  parties  did  thereunto  set  their  hands 
the  day  and  date  above  written.  Which 
said  articles  of  agreement  the  said  plain- 
tiff bringeth  here  into  Court,  the  date 
whereof  is  on  the  same  day  and  year  afore- 
said. And  the  said  plaintiff  in  fact  saith, 
that,  although  he  hath  well  and  faithfully 
kept  and  performed  all  and  singular  the 
agreements  in  the  said  article  of  agreement 
contained  on  his  part  to  be  kept  and  per- 
formed, and  was,  on  the  first  day  of  May, 
in  the  year  1804,  in  the  lawful  and  peacea- 
ble possession  of  the  tract  of  land  and 
plantation  in  the  said  articles  mentioned, 
and  was,  on  the  day  and  year  aforesaid, 
ready  to  give  to  the  said  defendant  peacea- 
ble and  quiet  possession  of  the  said  tract  of 
land  and  plantation,  with  a  proper  convey- 
ance for  the  same,  clear  of  all  encum- 
brances, if  the  said  defendant  had  then  and 
there  paid  to  the  said  plaintiff  the  sum  of 
two  thousand,  four  hundred  dollars,  and 
given  security  for  the  residue  of  the  pur- 
chase money.  Yet  the  said  defendant, 
not  regarding  the  agreements  on  his  part 
so  as  aforesaid  made,  but  contriving  to 
defraud  and  deceive  the  said  plaintiff  in 
this  behalf,  did  not  keep  and  perform  the 
agreements  in  the  said  articles  of  agree- 
ment contained  on  his  part  to  be  kept  and 
performed,  but  altogether  broke  the  same, 
in  this,  to  wit,  that  the  said  defendant  al- 
together failed  to  pay  to  the  said  plaintiff 
the  sum  of  two  thousand  four  hundred  dol- 
lars, on  the  first  day  of  May  next  ensuing 
the  date  of  the  said  article  of  agreement, 
according  to  the  form  and  effect  thereof, 
and  also,  altogether  failed  to  give  the 
163  said  plaintiff  a  deed  of  *trust  on  the 
premises,  or  other  security  for 
the. residue  of  his  said  payments,  or  any 
part  thereof.  By  reason  of  which  said 
breaches  the  said  plaintiff  saith  he  hath 
sustained  damage  to  the  value  of  ten 
thousand  dollars;  therefore  he  bringeth 
suit,*'  &c. 

The  defendant's  first  plea  to  this  declara- 
tion was  non  assumpsit.  His  second,  ''that 
the  plaintiff  ought  not  to  have  or  maintain 
his  action  aforesaid  against  him,  because, 
he  says,  that  the  said  plaintiff  never  had  a 
good  and  sufficient  title  to  the  tract  of  land 
and  plantation,  in  the  said  articles  of 
agreement  mentioned,  and  cuuld  not  give 
to  the  said  defendant  a  proper  conveyance 
for  the  same,  clear  of  all  encumbrances, 
according  to  the  true  intent  and  meaning 
of  the  said  articles ;  and  this  he  is  ready  to 
verify,  &c." 

His  third  was,  *'that  he  has  been,  on  his 
part,  always  ready  and  willing  to  perform 
the  stipulations  in  the  said  articles  con- 
tained on  his  part  to  be  done  and  per- 
formed, if  the  said  plaintiff  could  have 
complied  with  his  part  of  the  said  article* ; 
but  that  the  said  plaintiff  could  not  execute 
and  deliver  to  him,  the  said  defendant,  a 
proper  conveyance  for  the  said  tract  of  land 
and  plantation,  clear  of  alt  encumbrances, 
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according  to  the  intent  and  meaning  of  the 
said  articles,  the  said  plaintiff  having  no 
sufficient  title  to  the  same ;  and  this  he  is 
ready  to  verify,"  Ac.  His  fourth  was, 
^'that  on  the  said  first  day  of  May,  in  the 
year  1804,  the  said  plaintiff  was  not  ready 
to  give  him,  the  defendant,  peaceable  and 
quiet  possession  of  the  said  tract  of  land 
and  plantation,  with  a  proper  conveyance 
for  the  same,  clear  of  all  encumbrances,  if 
the  said  defendant  had  paid  the  said  sum 
of  two  thousand  four  hundred  dollars,  and 
given  security  for  the  residue  of  the  pur- 
chase money,  as  the  said  plaintiff  has,  in 
his  declaration,  averred;  and  of  this  he 
puts  himself  on  the  country."  His  fifth 
was,  **that,  on  the  first  day  of  May,  in  the 
year  1804,  he  demanded  of  the  plaintiff 
peaceable  and  quiet  possession  of  the  said 
tract      of       land      and      plantation, 

164  *which    the   plaintiff   then  and  there 
refused    to   deliver;    and  this   he    is 

ready  to  verify,"  Ac. 

The  plaintiff  demurred  specially  to  the 
second,  third,  and  fourth  pleas,  and  gen- 
erally to  the  fifth;  and  the  defendant 
joined  issues  in  law  upon  the  said  demur- 
rers. The  causes  of  demurrer  to  the  second 
plea  were,  '*lst.  Because  the  said  plea  is 
no  answer  to  the  said  declaration :  2d.  Be- 
cause the  said  plea  does  not  show  and  set 
forth  that  the  said  defendant  was  ready, 
and  did  offer  to  do  and  perform,  on  the  first 
day  of  May,  1804,  those  things  which,  in 
and  by  the  said  articles  of  agreement,  he 
was  bound  to  do  and  perform  on  the  said 
first  day  of  May,  1804;  3d.  Because  the 
said  defendant  does  not  show  in  the  said 
plea  that  he  has  done,  or  offered  to  do, 
those  things  which  he  was  bound  by  the 
articles  to  do  and  perform;  4th.  Because 
the  said  plea  is  double,  in  this,  that  it 
offers  to  put  in  issue,  in  the  same  plea,  the 
title  of  the  plaintiff  to  the  land,  and  the 
ability  of  the  plaintiff  to  make  a  proper 
conveyance  for  the  said  land,  according  to 
the  true  intent  and  meaning  of  the  articles 
of  agreement ;  5th.  Because  the  said  plea 
is  informal  and  insufficient  in  law. 

The  causes  of  demurrer  to  the  third  plea 
were,  '*lst.  Because  the  said  plea  is  no  an- 
swer to  the  declaration;  2d.  Because  the 
said  defendant  does  not  show  and  set  forth, 
by  and  in  his  said  plea,  that  he  was  ready 
and  did  offer  to  do  and  perform  on  the  first 
day  of  May,  1804,  those  things  which,  in 
and  by  the  said  articles  of  agreement,  he 
was  bound  to  do  and  perform,  on  the  said 
first  day  of  May,  1804,  before  the  said 
plaintiff  was  bound  to  execute  and  deliver 
to  him  a  proper  conveyance  for  the  said 
tract  of  land,  clear  of  all  encumbrances; 
3d.  Because  the  said  defendant  does  not 
show  in  the  said  plea,  that  he  has  done,  or 
offered  to  do,  those  things  which  he  was 
bound  by  the  said  articles  to  do  and  per- 
form; 4th.  Because  the  said  plea  is  double 
in  this,  that  it  offers  to  put  in  issue  in  the 
same  plea,  readiness  and  willingness  of 
the  defendant  to  do  and  perform  those 

165  things  he   was  *bound  to  do,  and  the 
ability  of  the  plaintiff  to  perform,  on 

his  part,  those  things  which  by  the  said  ar- 
ticles he  was  bound  to  do  and  perform; 
5th.  Because  the  said  plea  is  informal  and 
insufficient  in  law." 


The  causes  of  demurrer  to  the  fourth  plea 
were,  **lst.  Because  the  breach  alleged  in 
the  said  declaration,  is  not  answered  by 
the  said  plea ;  2d.  Because  the  said  defend- 
ant, by  his  said  plea,  alleges,  that  the  said 
plaintiff  was  not  ready  to  give  the  defend- 
ant peaceable  and  quiet  possession  of  the 
said  tract  of  land,  and  plantation,  with  a 
proper  conveyance  for  the  same,  clear  of 
all  encumbrances,  on  the  first  day  of  May, 
in  the  year  1804,  if  he  the  said  defendant 
had  paid  the  plaintiff  the  said  sum  of  two 
thousand  and  four  hundred  dollars ;  by  which 
it  appears,  the  defendant  required  the  said 
plaintiff  to  give  possession,  and  make  con- 
veyance before  he  paid  the  said  2,400  dol- 
lars; when,  by  the  said  '  articles  of 
agreement,  the  said  plaintiff  was  not 
bound  to  give  possession,  and  make  such 
conveyance,  as  is  stated  in  the  said  plea, 
until  the  said  defendant  made  the  aforesaid 
first  payment  of  2,400  dollars,  and  security 
was  given  for  the  residue  of  the  purchase 
money;  3d.  Beicause  the  said  plea  is  in- 
formal, insufficient,  and  uncertain ;  and, 
4th.  Because  it  concludes  to  the  country, 
and  not  with  a  verification." 

The  matters  of  the  law  arising  on  the 
demurrers,  having  been  argued,  it  seemed 
to  the  Court,  that  the  law  was  for  the  plain- 
tiff. The  pleas,  on  which  the  said  demur- 
rers were  joined  were  therefore  overruled. 
A  jury  was  then  impanelled  to  try  the  is- 
sue joined  on  the  plea  of  nonassumpstt. 
Verdict   and    judgment    in    favour   of   the 

§laintiff  for  500  dollars  damages,  and  costs. 
*he  defendant  appealed. 

Botts,  for  the  appellant. 

Edmund  I.  Lee  and  Wickham,  for  the  ap- 
pellee. 
166         *On    Saturday,    the   first  of  Febru- 
ary,   1812,    the  Court     (consisting  of 
JUDGKS  FLEMING,   ROANE,  CABELL, 
and  CO  ALTER)  affirmed  the  judgment. 

The  following  observations  were  made  by 
JUDGE  FLEMING. 

All  contracts  or  agreements,  are  to  be 
taken  and  construed  according  to  the  true 
meaning  and  understanding  of  the  con- 
tracting parties. 

In  the  latter  part  of  the  agreement  before 
us,  are  the  following  plain  words;  to  wit, 
''It  is  also  understood  by  the  parties  afore- 
said, that  the  deed  is  not  to  be  made  until 
the  aforesaid  first  payment  is  made,  and 
the  security  given  for  the  residue  as  afore- 
said. In  witness,"  &c.  The  plaintiff  in 
his  declaration  states,  that  he  had  kept  and 
performed  the  said  contract,  in  all  parts 
by  him  to  be  kept  and  performed,  &c.  And 
according  to  the  unanimous  opinion  of  the 
Court,  in  the  case  of  Rawson  and  Others  v. 
Johnson,  (1  East,  203,)  *'One  man,"  says 
Lord  Kenyon,  ''agrees  to  do  a  certain  act 
in  consideration  of  another  man's  doing 
another  act;  the  acts  are  to  be  done  at  the 
same  time  and  place ;  it  is  sufficient  for  the 
plaintiff  to  aver  that  he  was  ready  at 
the  time  and  place  to  perform  the  agree- 
ment on  his  part."  In  this  case  the  de- 
fendant was,  by  the  agreement,  not  only 
to  pay  before  he  received  a  deed  for  the 
land,  2,400  dollars,  but  also  to  give  security 
for  payment  of  the  residue  of  the  purchase 
money;  to  wit,  400  dollars  more.  And  it 
is  in  proof,  even  by  his   own   witness,  that 
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he  waa  unable  to  pay  more  than  1800,  out 
of  2,400  dollars,  which  he  had  stipulated  to 
pay  on  the  Ist  day  of  May,  1804.  I  am, 
upon  the  whole,  of  opinion,  that  the  decla- 
ration is  sufficient ;  that  the  demurrers  to 
the  second  and  other  pleas,  are  good ;  and 
that  the  judgment  be  affirmed. 


167  *Cooke  v.  Pope's  Administrator. 

Thursday,  March  I9th.  1812. 
I.  ConfMsloii  of  Judirnent— RelMue    of    Errors. «~ A 

defendant's  relinquishing  his  plea  and  affreeinff 
to  the  plaintiff's  damages,  is  a  confession  of  Judir- 
ment.  and  of  course,  a  release  of  errors. 
See  Rev.  Code.  vol.  1.  c.  76.  sect.  43,  p.  118,  and  2 
Call,  88,  Sklpwith  v.  Morton  A  Co. 

This  was  an*  action  for  covenant  broken, 
instituted  by  John  H.  Pope,  administrator 
of  John  Pope,  deceased,  against  Stephen 
Cooke,  in  the  Superior  Court  of  Loudoun 
County.  The  defendant  pleaded  covenants 
performed;  and  a  special  plea,  to  which 
the  plaintiffs  demurred;  and  upon  argu- 
ment, Jhe  demurrer  was  sustained,  the 
special  plea  overruled,  and  the  cause  con- 
tinued. At  a  subsequent  term,  the  defend- 
ant ** relinquished  his  former  plea,  and  it 
was  agreed  by  the  parties,  that  the  plain- 
tiff had  sustained  damages  by  occasion  of 
the  defendant's  breach  of  the  covenants  in 
the  declaration  mentioned,  to  510  dollars 
20  cents,  with  legal  interest  on  320  dollars, 
being  the  principal  sum  due,  from  the  7th 
day  of  April,  1810,  until  payment,  beside, 
costs:  therefore,  it  was  considered  by  the 
Court,  that  the  plaintiff  recover  against 
the  defendant,  his  damages  agpreed  as 
aforesaid,  and  his  costs."  By  consent  of 
parties,  an  appeal  was  allowed  the  defend- 
ant upon  his  entering  into  bond  and  se- 
curity in  the  Clerk's  Office  within  one 
month ;  which  security  was  to  be  approved 
by  the  plaintiff's  attorney;  and  was  ac- 
cordingly given  by  the  defendant. 

Wickham,  for  the  appellant,  contended, 
that  the  declaration  was  defective  in  not 
setting  forth  the  gist  of  the  action;  and 
that  he  was  not  precluded  from  making 
this  objection,  by  having  agreed  the  dam- 
ages. 

Stanard,  for  the  appellee,  insisted  upon 
the  sufficiency  of  the  declaration ;  and  that, 
if  it  were  otherwise,  there  was  a  confes- 
sion of  judgment,  and  therefore  all  errors 
were  released. 

Monday,  March  23d,  the  following  opinion 
of  the  Court  was  delivered  by  JUDGE 
ROANE. 

168  *'*The  Court  (without  considering, 
or  deciding    on   any   other   questions 

made,  or  arising  in  this  cause)  is  of  opin- 
ion, that  the  confession  of  judgment,  by 
the  appellant,  in  the  Court  below,  bars  him 
from  complaining  of  the  errors,  if  there 
be  any,  in  the  proceedings;  and,  on  this 
ground,  affirms  the  judgment." 


Hollingsworth  v.  Dunbar. 

Thursday,  March  I9th.  1812. 

f.  Covenant— Action  of— Evidence. t— In  an  action  of 


*See  monofirraphic  nots  on  "Judfirments  by  Confes- 
sion" appended  to  Richardson  v.  Jones,  IS  Oratt.  58. 

The  principal  case  was  cited  in  M'Rae  v.  Turnpike 
€o.,SRand.  164. 

tJoInt  ObliflraUon— Suit  airalnst  One  Obligor— Plea  In 
Abatement— It  seems  to  be  now  settled  that  in  all 


covenant  the  declaration  descrtblnir  the  covenant 
as  sealed,  by  the  defendant,  without  mentioning 
any  other  person;  and  the  pleabelnir  "covenants 
performed;"  thon^h  without  praying  oyer:  a 
joint  and  several  covenant,  sealed  by  the  defend- 
ants, and  others,  but  in  other  respects  answerlng- 
to  the  description  in  the  declaration  Is  admissible 
as  evidence  to  the  Jury. 

See  Meredith's  administratrix  v.  Duval.  1  Munf. 
79,  82;  Winslow  and  others  v.  The  Common- 
wealth, 2  H.  &  M.  450,  466,  and  Cabell  v.  Vaurhan. 
1  Saunders,  288-301;  and  the  notes  to  that  case 
by  Serireant  Williams.$ 

This  was  an  action  for  covenant  broken, 
brought  bj  the  appellants  agsiinst  the  ap- 
pellee in  the  District  Cotirt  of  Fred- 
ericksburg. The  declaration  set  forth 
a  covenant,  bearing  date  the  3d  of 
March,  1803,  sealed  by  Robert  Dunbar; 
without  mentioning  that  any  other  per- 
son had  sealed  it.  The  pleas  were,  '*not 
guilty,"  and  ^'covenants  performed;" 
but  oyer  was  not  prayed.  At  the  trial,  the 
deed  produced,  (being  of  the  same  date 
aforesaid, )  was  one  from  Francis  Thornton 
and  Sarah  his  wife,  Robert  Dunbar  and 
Elizabeth  his  wife,  in  which  they  and  each 
of  them  covenanted,  that  they  and  each  of 
them,  their,  and  each  of  their  heirs,  Ac. 
would  perform  certain  stipulations  corre- 
sponding with  those  set  forth  in  the  decla- 
ration ;  which  deed  was  acknowledged  by 
all  the  parties,  and  recorded.  To  the  ad- 
mission of  the  said  deed  as  evidence  to  the 
jury,  the  defendant  objected;  and  the 
Court,  upon  his  motion,  excluded  the  same ; 
whereupon  the  plaintiff  filed  a  bill  of 
169  exceptions,  and  (a  verdict  and  *judg- 
ment  being  rendered  against  him) 
appealed  to  this  Court. 

Williams,  for  the  appellants,  observed 
that,  the  covenant,  being  joint  and  several, 
was  improperly  rejected  by  the  court. 

No  counsel  appeared  for  the  appellee. 

Monday,  March  23d,  the  following  opinion 
of  this  Court  was  delivered  by  JUDGB 
ROANE. 

**This  Court,  being  of  opinion  that  the 
Court  below  erred  in  withholding  from 
the  jury  the  covenant  in  the  bill  of  excep- 
tions contained,  reverses  the  judgment 
with  costs,  and  awards  a  new  trial,  in 
which  the  said  judgment  is  to  be  per- 
mitted to  go  in  evidence." 


Dunbar  V.  Linbenberger. 

Thursday.  March  10th.  1812. 

Confession  of  Judirment— Action  Sooodiiiirla  DuBaces.$ 

—A  confession  of  Jndfirment,  for  no  certain  sum. 


cases  of  a  joint  oblifiration  or  deed  or  a  Joint  con- 
tract in  writinff  or  by  v^ltoI  or  ex  Qitan  contrtictuAf 
one  only  be  sued,  he  must  plead  the  matter  in  abate- 
ment and  cannot  take  advantage  of  it  afterwards 
upon  any  other  plea  or  in  arrest  of  Judffment  or 
ffive  it  in  evidence.  Reynolds  v.  Hurst,  18  W.  Va. 
654.  666.  citiufiT  principal  case.  See  monograph tc 
note  to  ''Abatement,  Pleas  in"  appended  to  War- 
ren V.  Saunders.  87  Oratt.  260. 

tNote.  In  Cabell  v.  Vaufirhan,  1  Saunders.  288.  the 
declaration  (as  in  this  case)  described  the  bonds  as 
sealed  by  Vaufirh an.  the  defendant;  sayiuff  nothing 
about  any  other  obliffors.  Oyer  was  prayed;  and 
the  bonds  appeared  to  have  been  sealed  by  two 
other  persons,  who  bound  themselves  Jointly:  and 
not  jointly  and  severally;  but  as  the  defendant  did 
not  plead,  in  abatement,  "that  such  was  the  fact, 
and  that  the  other  oblisrors  were  still  alive,"  a  gen- 
eral demurrer  to  the  declaration  was  overruled, 
and  Judgment  entered  for  the  plaintifiF.— Note  In 
Oriffinal  Edition. 

SSee  monographic  note  on  "Judgments  by  Confe»> 
sion*'  appended  to  Richardson  v.  Jones,  12  Oratt.  68. 
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in  an  action  sonndinff  In  damaffes,  is  not  sufBcient 
to  authorize  the  Court  to  assess  the  damages,  and 
enter  Judrment  for  a  certain  sum;  but  a  writ  of 
inquiry  should  be  executed. 

In  this  case  the  action  was  indebitatis 
assumpsit,  for  non-payment  of  an  inland 
bill  of  exchange,  against  Dunbar,  the 
acceptor.  The  bill  was  described  in  the 
declaration,  as  drawn  the  21st  of  October, 
1807,  for  374  dollars  and  56  cents,  payable 
nine  months  after  date.  A  writ  of  inquiry 
of  damages  being  awarded,  the  defendant 
^'acknowledged  the  plaintiff's  action,"  in 
general  terms;  but  did  not  confess  judg- 
ment for 'any  particular  sum.  '*It  was 
therefore  considered  by  the  Court,"  (with- 
out having  the  writ  of  inquiry  executed,) 
^4hat  the  plaintiffs  recover  against  the 
defendant  the  sum  of  374  dollars  and  56 
cents,  with  interest  thereon,  to  be  com- 
puted after  the  rate  of  six  per  centum  per 
annum,  from  the  21st  day  of  July,  1808, 
till  paid,  and  their  costs,"  &c.  from  which 
judgment  the  defendant   appealed    to   this 

Court. 
170  *Stanard,  for  the  appellant. 

William   Hay,  jun'r,  for  the   appel- 
lee, was  absent. 

Thursday,  March  26th,  JUDGE  ROANE 
pronounced  the  opinion  of  the  Court,  that, 
although  the  appellant  acknowledged  the 
action  of  the  appellees,  generally,  yet  he 
not  having  confessed  a  judgment  for  anv 
particular  sum,  it  was  incompetent  for  the 
Court  to  supply  that  defect,  and  assess  the 
damages.  The  judgment  was  therefore 
reversed,  and  the  cause  remanded,  that  the 
writ  of  inquiry  might  be  executed. 


Ross  V.  Norvell. 

Tuesday.  March  18th,  1812. 

1.  Conttnysnces— Bill  Recently  Piled  for  Discovery .«— 

A  contiDuaoce  ouffht  not  to  be  granted  at  law.  on 
the  flrround  that  the  party,  a  few  days  before  that 
appointed  for  the  trial,  filed  a  bill  in  equity  for  a 
discovery  of  nsury.  as  auxiliary  to  his  defence  at 
law:  unless  he  make  affidavit,  that  the  usury 
therein  cLarsred,  had  recently  come  to  his  knowl- 
edfire. 

a.  Some— Refosal—Appeol— BUI  of  Exceptions. t— On  a 
bill  of  exceptions  to  the  opinion  of  the  Court 
below  refusing  to  grant  a  continuance :  the  Appel- 
late Court  oufiTht  not  to  reverse  the  Judgment,  for 
a  ground  of  continuance  not  stated  in  such  excep- 
tions. 

3.  Deed  of  Tmstt-EJectnient-Affslnst  Debtor— Wit. 
ness— Tra«tee.-:The  trustee  in  a  deed  of  trust,  con- 
veying property  to  be  sold  for  payment  of  a  debt, 
is  equally  the  affent  of  the  debtor  and  creditor,  and 
a  competent  witness,  in  an  action  of  ejectment 
agrainst  the  debtor,  in  behalf  of  a  purchaser  from 


•Continuances.— See  monographic  note  on  "Contin- 
uances" appended  to  Harm  an  v.  Howe.  27  GratL  076. 

tBIII  of  Exceptions.— See  monographic  note  on  "Bills 
of  Exception*'  appended  to  Stoneman  v.  Com.,  25 
GratL  887. 

tOeedof  Trust.— See  monographic  note  on  "Deeds  of 
Trust"  appended  to  Cadwallader  v.  Macon,  Wythe 
188. 

Same— Due  Advertisement  of  Sale— Onus  Probandl.— 
In  Fulton  v.  Johnson.  24  W.  Va.  106,  it  was  alleged  by 
counsel  that  there  is  no  presumption  in  favor  of  the 
reffularlty  of  a  trustee's  sale  and  Pollard  v.  Baylor, 
4  Hen.  &  Munf.  228.  Bose  v.  Norvell,  8  Munf-  170,  and 
Gibson  v.  Jones,  5  Leigh  870,  were  cited  to  sustain 
the  allegation.  But  in  passing  on  the  point,  the 
court  said  "These  Virg-lnia  authorities  have  been 
considered  by  this  court,  some  of  them  on  more 
than  one  occasion.  The  conclusion  reached  by  this 
court  is,  that  after  a  trustee  has  made  a  deed  to  the 
purchaser,  and  it  has  been  recorded,  it  will  be 
presumed,  that  it  was  made  in  accordance  with  the 
terms  and  conditions  of  the  deed  of  trust,  and  that 
it  was  properly  advertised.  Burk  v.  Adair,  88  W. 
Va.  138." 


himself,  (to  whom  he  has  made  a  deed  with  a 
warranty  against  himself  and  his  heirs  only.)  to 
prove  that  the  sale  of  the  property  was  adver- 
tised, accordinfir  to  the  terms  of  the  deed  of  trust. 
In  Quarles  v.   Lacy,   decided   by  the    Court  of 
>  Appeals,  March  81  nt,  1814.  it  was  asrain  solemnly 
pronounced,  that  ''trustees  acting-  under  private 
deeds  of  trust,  as  well  as  those  actinsr  under  de- 
crees of  Courts  of  Chancery,  should  consider 
themselves  impartial  agents  for  both  parties,  aud 
act  in  all  sales  for  the  interest  of  the  debtor,  as 
well  as  the  creditor." 

Thomas  Norvell  brought  an  action  of 
ejectment  in  the  Superior  Court  of  law, 
for  the  County  of  Pittsylvania,  against 
David  Ross.  The  declaration  was  served 
the  16th  of  February,  1809.  The  defendant 
pleaded  the  general  issue,  &c.  on  the  25th 
of  September  following,  when,  on  the 
plaintiff's  motion,  an  order  of  survey  was 
made ;  but  whether  it  was  executed  or 
171  not,  *does  not  appear  in  the  record. 
The  cause  coming  on  for  trial,  Sep- 
tember 28th,  1810,  *'the  defendant,  by  his 
counsel,  moved  the  Court,  that  the  defence 
he  relied  upon  was,  that  the  debt  for  which 
the  deed  of  trust,  under  which  the  lessor  of 
the  plaintiff  claimed,  was  executed,  origi- 
nated in  Usury ;  and  that  the  lessor  of  the 
plaintiff  was  privy  to  the  transaction,  and 
supposed  to  be  connected  with  it;  that  he 
had  brought  a  suit  in  the  High  Court  of 
Chancery,  for  the  Richmond  District,  for 
the  purpose  of  obtaining  a  discovery  from 
them  and  others,  touching  the  said  trans- 
action, as  well  as  for  general  relief;  a  copy 
of  the  bill  and  the  subpoenas,  in  which 
suit,  (bearing  date  September  22d,  1810,) 
**with  the  schedules  thereto  annexed, 
marked  A.  and  B.,  (one  of  which  schedules 
was  sworn  to, )  was  exhibited  to  the  Court ; 
and  that  he  was  not  able  to  establish  the 
fact  of  usury,  without  the  aid  of  a  Court  of 
equity.  And  this  being  all  the  reason 
offered  for  a  continuance,  he  moved  the 
Court  to  continue  this  cause  until  the 
lessor  of  the  plaintiff,  one  of  the  defend- 
ants in  the  said  suit  in  Chancery,  had  put 
in  his  answer.  But  the  Court  overruled 
the  said  motion,  and  ruled  the  defendant 
into  trial ;  whereupon  he  filed  a  bill  of 
exceptions." 

On  the  trial  of  the  cause,  the  plaintiff 
introduced  a  certain  Kdmund  W.  Rootes, 
(who  was  one  of  the  trustees  in  the  deed 
of  trust  aforesaid,  and  by  whom,  and  the 
other  trustee,  the  land  in  controversy  was 
sold  and  conveyed  to  the  lessor  of  the 
plaintiff,  by  a  deed  with  special  wairanty 
against  all  persons  claiming  under  them,) 
as  a  witness,  to  prove  that  the  sale  of  the 
land  was  advertised,  as  required  by  the 
deed  of  trust;  to  which  testimony  the  de- 
fendant, by  his  counsel,  objected;  ''be- 
cause the  lessor  of  the  plaintiff  claimed 
solely  under  the  deed  from  the  said  Edmund 
W.  Rootes  and  Wilson  Allen,  trustees  as 
aforesaid,  and  the  said  Rootes  was  inter- 
ested in  proving,  that  he  had  duly  com- 
plied with  the  terms  in  the  deed  of   trust, { 


$Note.  The  deed  of  trust  empowered  Wilson 
Allen  and  Edmund  W.  Rootes,  the  trustees  therein 
mentioned,  to  sell  the  tracts  of  land  on  Staunton 
and  Pigg-  river,  thereby  conveyed,  (not  condition- 
ally, in  the  event  that  Ross  should  fail  to  pay  the 
debt,  intended  thereby  to  be  secured  to  Hancock, 
the  cestuyque  trust,  but,)  positively  whether  he 
should  pay  that  debtor  not:  'such  being  declared 
to  be  the  true  intent  and  meaninirof  the  parties; 
and  that  the  whol?,  or  the  surplus,  as  the  case  might 
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and  this  was  all  the  testimony  offered 

172  to  •prove  that  the  land  was  duly    ad- 
vertised,   except  a  paper   purporting 

to  be  a  newspaper  published  in  Richmond. 
But  the  Court  overruled  the  objection, 
and  received  the  testimony  of  the  said 
witness;"  whereupon  the  defendant  again 
excepted. 

Verdict  and  judgment  for  the  plaintiff. 
The  defendant  appealed  to  this   Court. 

Williams,  for  the  appellant,  made  three 
points : 

1.  The  Court  below  ought  to  have  con- 
tinued the  cause  for  the  reasons  stated  in 
the  first  bill  of  exceptions.  Ross  moved 
for  a  continuance  on  the  ground  that  he  had 
filed  a  bill  for  discovery  of  usury.  The  afii- 
davit  annexed  to  the  statement,  showing 
the  usury,  was  sufficient.  I  suppose  it  un- 
questionably true,  that  a  man  may  go  into 
equity  to  pray  a  discovery,  in  order  to  as- 
sist his  defence  at  law.  If  it  be  objected 
that  this  bill  in  Chancery  was  filed  only  six 
days  before  the  trial  at  law,  several  rea- 
sons may  be  assigned  for  the  delay.  Ross 
might  have  supposed,  at  first,  that  he  could 
prove  the  fact  upon  the  trial  at  law ;  and 
afterwards  finding  he  could  not,  presented 
his  bill  in  equity.  The  lessor  of  the  plain- 
tiff's obtaining  an  order  of  survey,  induced 
the  defendant  to  think  that  he  did  not 
intend  to  try  the  cause  until  the  survey 
should  be  made.  He  therefore  did  not  ex- 
pect a  trial.     It  should  be   considered,    too, 

that  the  bill,  being  for    a    discovery, 

173  *could  have   occasioned    a    delay   for 
one  term    only,    sinc«.    Norvell,    who 

was  one  of  the  defendants  in  Chancery, 
might  have  answered  it  immediately.  For 
the  purposes  of  justice,  then,  one  term 
should  have  been  allowed;  especially  as 
the  cause  had  never  been  continued  for  the 
defendant. 

2.  Rootes,  (the  trustee,)  was  not  a  compe- 
tent witness  to  prove  that  he  had  duly  exe- 
cuted his  authority.  He  was  interested  in 
establishing  this;  for  if  the  jury  had 
found  a  verdict  for  the  defendant,  on  the 
ground  that  the  advertisement,  required 
by  the  deed,  had  not  been  made,  that 
verdict  would  have  been  evidence  in  a  suit 
against  Rootes  by  Norvell,  to  recover  back 
his  purchase  money.  The  case  of  Pollard 
V.  Baylor,  decided  the  20th  of  October, 
1808,  (a)  shows,  that  publication  of  the  time 
and  place  is  important,  and  essential  to 
justify  the  sale,  and  enable  the  trustee  to 
convey.  A  mere  conveyance  from  him, 
without  a  compliance  with  the  terms  of  the 
deed  of  trust,  under  which  he  acts,  cannot 
be  effectual  to  transfer  the  legal   title. 

3.  The  deed  of  trust  did  not  authorise  a 
sale  without    a  decree  of  a  Court  of   Chan- 


be,  sboald  be  applied  to  the  discharge  of  a  debt  due 
to  Galleffo  and  Oibson.  for  the  exoneration  of  a 
tract  of  land  called  Howard's  Neck,  from  their 
debt,  and  the  bettering-  the  security  on  the  deed  of 
trast,  on  that  tract,  for  the  benefit  of  the  said  Han- 
cock and  others."  The  sale  was  to  take  place  as 
soon  after  the  1st  of  April  ensuing,  as  the  trustees, 
or  either  of  them,  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  should  think  proper,  or  the 
said  Hancock  should  require,  for  ready  money,  at 
public  auction,  at  the  Eag-le  Tavern,  In  the  City  of 
Richmond  or  elsewhere,  as  they  mig-ht  think  proper, 
after  giving  three  week*  previous  notice,  of  the 
time  and  place  of  sale,  in  one  or  more  of  the  Rich- 
mond newspapers.— Note  In  Original  Edition, 
(a)  4  H.  &  M.  229,  note  (1.) 


eery;  such  deeds  being  only  a  security 
for  a  debt.  It  has  been  decided,  that 
where  the  deed  is  with  power  to  the  creditor 
to  sell  and  pay  himself,  it  is  only  a  mort- 
gage, under  which  he  cannot  sell  without 
applying  to  a  Court  of  Equity.  And  what 
is  the  difference  between  such  a  deed,  and 
one  which  authorizes  a  third  person  to 
sell  by  direction  of  the  creditor?  The 
trustee  has  no  right  to  determine  what  bal- 
ance is  due  to  the  creditor.  The  creditor 
cannot  be  his  own  judge.  The  Court  of 
Equity  would  direct  an  account  to  be  taken, 
before  it  would  decree  a  sale.  Suppose 
Ross  had  paid  the  whole  of  the  money* 
(and  there  is  nothing  in  this  record  to  en- 
able the  Court  to  presume  the  contrary,) 
would  it  be  reasonable  that  he  should  be 
turned  out  of  possession  by  his  own  trustee, 
without  being  allowed  a  previous  opportu- 
nity to  prove  that  fact?  The  Court  of 
law  should   not  permit  the  trustee  to 

174  sell   and  *tum    his   cestuy  que    trust 
out  of  possession.     He  could  not  con- 
vey such  title    to  the   purchaser  as   would 
enable  him  to  maintain  ejectment. 

Hay,  for  the  appellee.  The  appellant 
was  not  entitled  to  a  continuance.  The  mo- 
tion was  addressed  to  the  sound  discretion 
of  the  Court;  and,  on  this  occasion, 
that  discretion  was  correctly  exercised. 
I  admit  the  superintending  power  of  the 
appellate  Court,  and  approve  the  decision 
in  Hook  v.  Nanny,  4  H.  &  M.  157.  I  do 
not  set  up  the  decision  of  the  Supreme 
Court  of  the  United  States, (b)  against  it; 
but  it  is  sufficient  to  show  that  the  appellate 
Court  ought  not  to  set  aside  the  judgment 
of  the  inferior  Court  on  the  ground  that  a 
continuance  was  refused,  unless  it  plainly 
appear  that  injustice  was  done.  The  deed 
was  executed  in  February,  1807;  the  sale 
took  place  in  the  month  of  May  following : 
the  suit  was  commenced  in  February,  1809  ; 
and  in  September,  1810,  a  bill  for  discovery 
of  usury  is  filed.  This  unreasonable  delay 
was,  of  itself,  sufficient  to  preclude  the 
defendant  from  a  continuance  on  that  ac- 
count. 

But  what  advantage  could  arise  to  Rosa 
from  a  continuance  in  this  case?  The  fact 
relied  on,  the  institution  of  the  suit  in 
equity,  led  to  the  conclusion  that  there 
was  no  defence  at  law.  Why  then  delay 
the  judgment?  He  could  onlr  be  entitled 
to  an  injunction  upon  the  terms  of  confess- 
ing judgment  at  )aw. 

This  bill  was  for  relief  in  equity,  a» 
well  as  discovery ;  not  for  a  discovery  as 
auxiliary  to  defence  at  law.  Where  a  mo- 
tion is  made  on  special  grounds  stated  by 
the  party,  he  is  bound  by  the  terms  in 
which  he  chooses  to.  state  his  motion,  (c) 

The  proposition,  too,  was  unreasonable. 
If  the  ground  alleged  for  a  continuance 
was  good  ior  that  term,  it  was  equally 
good  for  continuing  the  cause  until  the 
suit  in  Chancery  should  be  decided,  how- 
ever long  it  might  last. 

175  *2.  Rootes  was  a   good   witness    to 
prove  that  the  sale  of  the   land    wa» 

duly  advertised  by  him.  In  Goss  v. 
Tracy,  1  P.  Wms.  289,  **it  was  declared 
that  a    grantee,  when  he  appears    to   be  .a 


(b)  Woods  &  Bemls  v.  Younir,  4  Cranch,  2S7. 

(c)  Bnster  y.  Wallace,  4  H.  &  M.  80. 
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bare  trustee,  is  a  good  evidence  to  prove 
the  execution  of  a  deed  to  himself;"  and 
with  very  good  reason ;  for  such  a  trustee 
has  no  beneficial  interest,  but  the  legal 
right  only,  (a)  Abrahams  v.  Bunn,  4  Burr. 
2254,  and  Peake's  Cases  at  Nisi  Prius, 
p.  153,  are  cases  similar  in  principle  to  this. 

If  Rootes  had  acted  improperly,  (being 
trustee  for  both  parties,)  he  was  liable  in 
equity  only.(b)  The  verdict  given  in 
that  case  could  not  operate  in  his  fa- 
vour, if  Ross  impeached  his  conduct  in 
equity.  Besides,  if  he  had  done  wrong, 
he  was  liable  to  Ross,  and  was  thus  aggra- 
vating that  wrong.  Of  course,  he  was 
swearing  against  his  interest.  But,  at  any 
rate,  his  evidence  was  superfluous,  and  un- 
necessary; for  the  title  pas&ed  to  Norvell 
by  the  deed  from  the  trustees.  Whether 
the  sale  had  been  advertised,  or  not, 
was  immaterial  as  to  the  legal  title.  The 
error  of  the  Court  on  this  point  was  there- 
fore immaterial,  if  there  was  an  error. 
The  rule  is,  that  if  improper  evidence 
bearing  on  the  issue  be  admitted,  however 
unimportant  it  may  be,  it  is  error  ;(c)  but 
it  is  otherwise,  if  it  be  totally  irrelevant 
to  the  issue,  (d)  as  well  as  unimportant. 
For  example ;  in  debt  on  bond,  if  the  plea 
be  payment,  and  the  Court,  on  the  plain- 
tiif*s  motion,  admit  the  assignor  as  a  wit- 
ness to  prove  that  the  defendant  executed 
the  bond;  this,  though  an  error,  is  imma- 
terial. 

Wickham,  on  the  same  side.  Usury,  or 
not  usury,  the  Court  did  right  in  trying 
the  cause.  On  a  motion  for  a  continuance, 
the  party  must  show  that  he  has  endeav- 
oured to  be  ready,  and  was  guilty  of  no 
laches.  There  must  be  good  ground  for 
the  continuance,  taken  in  the  abstract,  and 
the  party  must  have  used  due  diligence 
and  been  prevented  by  circumstances  not 
within  his  control.  In  Hook  v.  Nanny, 
4  H.  &  M.  157,  both  these 
176  *points  were  attended  to:  the  mate- 
riality of  the  testimony  wanted  was 
sworn  to :  due  diligence  on  the  part  of  Hook 
appeared,  and  a  recent  discovery  of  the 
witness,  who  lived  in  North  Carolina. 
But  in  this  case,  attention  to  dates  will 
show  that  Ross  had  not  used  due  diligence. 
On  the  contrary,  he  was  guilty  of  the 
grossest  and  most  palpable  negligence,  nay, 
of  contrivance,  to  delay  the  trial  unfairly. 
No  fact  is  stated,  or  reason  assigned,  for 
not  filing  his  bill  sooner. 

The  argument  of  Mr.  Williams  concern- 
ing the  order  of  survey,  is  far  fetched.  It 
does  not  appear  that  the  cause  was  not 
tried  upon  the  survey;  for  it  was  not  said 
in  the  second  bill  ot  exceptions  that  all 
the  testimony  exhibited  to  the  jury  is 
spread  on  the  record.  Neither  is  the  cir- 
cumstance, that  the  order  of  survey  had 
not  been  executed,  alleged  in  support  of  the 
motion  for  a  continuance. 

It  is  not  sworn  that  Norvell  was  privy  to 
the  usury ;  or  that  he  had  notice  of  it  at  the 
time  of  the  sale.  The  man  who  executes  a 
usurious  deed  of  trust;  and  stands  by,  per- 
mitting a  sale,    cannot    have  any    remedy 


(a)  Mabank  v.  Metcalf ,  8  Atk.  96. 

(b)  Stnrt  V.  MeUish.  3  Atk.  612. 

<c)  Smith  and  otbers  v.  Carrlnarton  and  otbers, 
4  Cranch,  70;  Lee  v.  Tapscot  3  Wash.  281. 
(d)  Turner  y.  Fendall,  1  Cranch,  118. 


against  the  purchaser.  This  is  not  a  bill  for 
discovery,  more  than  every  bill  in  Chancery 
is.  It  prays  relief  in  equity,  and  puts  the 
plaintiff's  whole  case  upon  the  event  of 
the  suit ;  declaring  that  he  is  remediless  at 
law.  So  far  from  being  a  ground  for  a 
continuance,  such  a  bill  was  the  strongest 
reason  against  it.  Ross,  indeed,  carefully 
steers  clear  of  the  prayer  for  an  injunction; 
because  the  rule  in  granting  injunctions 
is  to  do  it  upon  the  condition  of  confessing 
a  judgment  at  law ;  which  he  wished  to 
avoid :  but  an  injunction  might  at  any  time 
have  been  granted  on .  motion.  Whenever 
a  man  is  charged  at  law,  he  is  not  to  be 
permitted  to  pray  relief  in  equity  without 
waiving  his  right  to  relief  at  law.  Be- 
sides, the  plaintiff  in  equity  has  not  a  right, 
under  the  Act  of  Assembly  against  usury,  (e) 
to  avail  himself  in  a  Court  of  law,  of  the 
defendant's  answer  to  his  bill  for  a  discov- 

177  *2.  I  had    supposed    the    question, 

whether  Rootes  was  properly  admitted 
as  a  witness,  settled  by  the  remarkable 
case  of  Baring  v.  Reeder.  (f)  He  was  a 
mere  trustee;  an  agent  chosen  by  both 
parties ;  and  not  responsible  in  the  event 
of  Norvell's  being  cast  in  the  suit;  for 
he  warranted  against  himself  and  his  heirs 
only.  If  Norvell  should  recover  of  Ross, 
and  thereupon  Ross  should  sue  him  for 
selling  without  advertising,  he  could  not 
give  this  verdict  in  evidence  in  his  de- 
fence, but  would  be  driven  to  prove  that 
he  had  not  advertised.  If  interested  at 
all,  he  was,  therefore,  interested  against 
Norvell,  and  swore  in  opposition  to  his  in- 
terest. 

But  the  most  that  can  be  said,  is,  that 
he  was  equally  responsible  to  both  parties: 
and  if  so.  he  was  a  good  witness,  stand- 
ing indifferent  between  them.(g)  The  po- 
sition in  Busby  v.  Greenslate,  1  Stra.  445, 
that  ^'a  vendor  who  does  not  covenant  for 
the  title,  or  enter  into  any  warranty,  is  a 
good  witness,''  must  be  understood  to  mean 
any  warranty  bearing  on  the  case ;  that  is, 
any  such  warranty  as  would  subject  him  if 
the  plaintiff  failed  to  recover. 

3.  As  to  the  right  of  the  trustee  to  sell,  I 
had  thought  it  unquestionable  that  a  deed 
of  trust  conveys  the  legal  title  to  the 
trustee,  and  that  a  sale  and  conveyance  by 
him  passes  the  legal  title  to  the  purchaser; 
though  the  sale,  if  improper,  may  be 
set  aside  by  a  Court  of  equity.  This  is  the 
first  attempt  to  establish  the  doctrine  that 
the  trustee  cannot  sell  without  being  au- 
thorized by  a  decree  in  Chancery.  The 
practice  has  been  uniformly  otherwise,  at 
least  ever  since  the  Revolution ;  and  I  be- 
lieve before.  In  Pendleton  v.  Wyld,  (MS. ) 
Call  V.  Scott,  (MS.)  and  Wells's  heirs  v. 
Win  free,  2  Munf.  342,  sales  made  by  trus- 
tees, without  the  sanction  of  a  decree,  were 
not  attacked  on  the  ground  now  taken,  and 
were  evidently  considered  valid  by  this 
Court.  The  same  opinion  has  prevailed, 
without  a  single  exception,  in  the  Courts 
of  Common  Law  and  Chancery,  and  in  the 
Federal    Courts.    In    England    it   has  not 


(e)  Revised  Code,  1st  vol.  p.  907. 

(f)  1  H.  &  M.  154. 

(ff)  Meade  v.  Tate,  8  Call.  281:  Dixon  and  otbera  t. 
Cooper,  S  Wils.  40;  Bell  v.  Harwood,  8  Term  Rep. 
808:  2  Bac.  585:  Peake  on  Evld.  170. 
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178  been  customary  until  ^lately,  to 
give  deeds  of  trust  to  secure  the  pay- 
ment of  debts.  The  fashion  there  has  been, 
where  the  borrower  of  money  wished  to 
allow  the  lender  a  more  speedy  remedy 
than  he  could  have  upon  a  mortgage,  to 
give  him  a  bond  for  a  title  and  power  of 
attorney  to  sell.  But  deeds  of  trust  have 
been  executed  for  many  other  purposes, 
and  sales  by  the  trustees  have  been  good 
without  any  previous  application  to  a 
Court  of  equity.  It  appears  from  5  Bac. 
p.  5,  that  of  late  the  practice  is  to  make 
such  deeds  instead  of  mortgages ;  and  no 
reason  can  be  assigned  for  denying  the 
trustees  the  power  to  sell,  where  the  deed 
is  to  secure  a  debt,  and  allowing  him  that 
power  where  it  is  to  raise  money  for  pay- 
ment of  legacies,  or  for  other  purposes. 

If  it  be  said  that  the  trustee  might  sell, 
when  nothing  was  due ;  the  answer  is,  get 
your  injunction,  or  give  notice,  and  forbid 
the  sale.  The  want  of  a  previous  account 
is  no  argument ;  or,  if  it  be,  the  debtor,  be- 
fore he  agrees  to  the  deed,  ought  to  con- 
sider that.  One  of  the  right^  of  property 
is  that  of  parting  with  it ;  and  he  has  full 
power  to  make  such  a  contract,  however 
improvident  it  may  be.  The  argument, 
that  an  account  should  be  taken,  proves  too 
much;  for  the  same  argument  would 
equally  apply,  after  an  account  taken  and 
decree  for  a  sale.  It  might  still  be  con- 
tended, that  subsequent  payments  had  been 
made,  and  that  a  further  account  was  need- 
ful, before  the  sale  should  take  place. 

But  this  question  is  foreign  to  the  subject 
in  controversy ;  for  even  if  the  deed  of 
trust  had  only  the  effect  of  a  mortgage,  the 
debtor's  remedy  would  not  be  at  law,  but 
in  equity;  since  the  legal  title  passes  by 
the  deed.  Besides,  the  point  concerning 
the  legal  effect  of  the  deed,  and  the  power 
of  the  trustee,  is  not  reserved  in  either  of 
the  bills  of  exceptions. 

As  to  the  materiality  of  the  advertise- 
ment of  sale;  it  was  not  decided  in  the 
case  of  Pollard  v.  Baylor,  4  H.  A  M.  229; 
but  only  that  the  jury  ought  to    have 

179  found  *the    fact,    and    not    evidence 
merely.*    That   circumstance     being 

immaterial,  the  error  of  the  Court  in  re- 
ceiving testimony  concerning  it,  was  un- 
important, (a) 

Williams,  in  reply.  If  there  was  any 
contrivance  in  this  case,  it  was  on  the 
part  of  Norvell,  who  lulled  Ross  into  secu- 
rity by  obtaining  the  order  of  survey ;  of 
the  time  of  executing  which  he  was  to 
have  notice.  Insisting  upon  the  trial 
without  the  survey,  was  a  surprise  upon 
him.  The  rule,  that  a  judgment  must  be 
confessed  at  law,  when  application  is 
made  to  equity  for  relief,  is  not  universal. 
The  case  of  Ltong  v.  Colston,  (b)  is  a  direct 
authority  to  the  contrary.  The  grounds  for 
a  continuance,  were  full  as  strong  as  in 
Hook  V.  Nanny.  Whenever  the  discovery 
called  for  should  be  made,  there  would  be 
no  prelepce  for  any  further  continuance. 

•''Note.  JUDGB  Bbooke  observed,  that  his  impres- 
sion of  the  decision  in  that  case  was  different.  The 
Court  considered  the  circumstances  Important, 
which  should  have  been  found  by  the  Jury.— Note 
in  Original  Edition. 

(a)  a  H.  &  M.  660.  Faulcon  v.  Harriss. 

(b)  IH.  &M.  111. 


2.  As  to  the  competency  of  Rootes  to 
be  a  witness;  the  cases  cited  by  Mr. 
Hay  do  not  apply.  In  Goss  v.  Tracy, 
1  P.  Wms.  289,  the  question  was,  whether  a 
deposition,  taken  before  the  witness  be- 
came interested,  could  be  afterward  read  in 
his  favour:  and  the  Chancellor  determined 
that  it  could :  the  reporter  adds,  that  *  4n 
the  principal  case  it  was  declared,  that  a 
grantee,  when  he  appears  to  be  a  bare 
trustee,  is  a  good  evidence  to  prove  the 
execution  of  the  deed  to  himself,  "t  This  is 
a  mere  obiter  dictum :  and  at  any  rate,  does 
not  justify  the  admission  of  such  a  trustee 
to  prove  the  propriety  of  his  own  conduct 
in  making  the  sale. 

In  Abrahams  v.  Bunn,  4  Burr.  2254,  the 
Court  state  a  case  in  which  '*the  witness, 
having  administered  under  the  first  will  as 
agent  to  the  executor,  or  as  executor  de  son 
tort,  was  admitted  to  prove  a  codicil  subse- 
quent to  the  second  will,  setting  up  again 
the  first  will."  There  it  was  said,  the  ob- 
jection went  to  the  creditor,  and  not 
180  to  *the  competency.  The  judges, 
however,  were  divided  in  opinion. 
But  that  case  is  not  like  this ;  for  since  be 
was  only  an  agent  to  the  executor,  (there 
being  an  executor,)  he  was  equally  dis- 
qualified to  be  administrator,  whether  the 
first  or  second  will  was  established.  The 
case  of  Mabank  v.  Metcaif,  3  Atk.  96, 
merely  states,  that  there  is  an  established 
difference  in  the  Court  of  Chancery  be- 
tween a  trustee  having  only  the  mere 
legal  right,  and  an  executor,  with  respect 
to  admissibility  to  give  evidence:  but  how 
far  such  a  trustee  is  admissible  is  not 
stated.  In  Weller  v.  The  Governors  of  the 
Foundling  Hospital,  6  Peake's  N.  P.  Cases, 
p.  153,  the  objection  was  not  on  account  of 
interest,  but  because  the  witnesses  offered 
were,  in  form,  defendants  on  the  record. 
The  objection  was  overruled,  because  they 
were  sued  in  their  corporate,  and  not  in 
their  natural  and  individual  capacities. 

Baring  v.  Reeder,  and  the  other  cases 
cited  by  Mr.  Wickham,  are,  also,  not  like 
this  case.  It  is  a  rule  that  a  man  is  not  to 
be  received  as  a  witness  to  prove  that  he 
has  himself  done  what  he  ought  to  have 
done.  He  has  no  right  to  justify  his  own 
conduct  by  his  own  testimony.  It  is  not 
true  that  Rootes  bound  himself  for  noth- 
ing, by  the  warranty  against  himself  and 
his  heirs  only.  He  bound  himself  to  com- 
ply with  the  trust,  and  to  pass  by  the 
deed  whatever  he  could  legally  pass.  Ac- 
cording to  the  authority  of  Pollard  v.  Bay- 
lor, he  could  pass  nothing  without 
advertising.  If  he  failed  to  advertise,  and 
his  deed  passed  nothing,  he  was  liable  to 
Norvell  for  damages.  He  could  not,  there- 
fore, be  a  witness  to  prove  the  fact  of 
advertisement. 

If  his  evidence  was  illegal,  it  is  error 
sufficient  to  reverse  the  judgment,  upon  the 
authority  of  I<ee  v.  Tapscott,  2  Wash.  281; 
even  admitting  it  were  immaterial. 

3.  Notwithstanding  the  formidable  pha- 
lanx of  all  the  lawyers  on  both  sides  of  the 
water,  I  shall  still  contend  that  a  sale  by 
the  trustee  in  a  deed  for  securing  th^  pay- 
ment of  a   debt,  cannot,  with  propriety,  be 

tNote.  See  Craft  v.  Pyke,  8  P.  Wms.  181,  accordant. 
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made,  without  a  previous  decree  of  a  Court 
of  equity. 

181  *The  rule   in  equity  is,  that  no   act 
of  the  trustee  can  vary   the  rigfht   of 

the  cestuy  que  tru8t.(a)  And  even  at  law, 
in  Doe,  Lessee  of  Gibbons,  v.  Pott  and 
others,  Doug.  710,  it  was  decided,  that  if 
the  mortgragee  convey  the  legal  estate  in 
trust  for  the  mortgagor,  upon  his  paying 
off  the  mortgage,  such  conveyance  shall 
not,  in  ejectment,  prevent  the  devisee  of 
the  mortgagor  fiom  recovering;  the  rule 
being,  that  *4n  a  clear  case,  the  trust  es- 
tate shall  not  be  set  up  in  an  ejectment 
to  defeat  the  cestuy  que  trust."  The  case 
of  Pollard  V.  Baylor,  before  cited,  shows 
this  at  any  rate ;  that  a  mere  deed  from 
the  trustee  to  a  third  person,  does  not 
transfer  the  legal  estate,  so  as  to  enable 
the  plaintiff  in  ejectment,  claiming  under 
«uch  bargainee,  to  recover. 

In  this  case,  Ross  was,  equally  with 
Hancock,  a  cestuy  que  trust;  perhaps,  I 
should  say  more  so.  But,  certainly,  he  was 
as  much  so  as  Baylor  was.  They  stand  on 
the  same  ground. 

If,  then,  a  mere  deed  be  not  sufficient; 
but  it  was  necessary  to  prove  the  advertise- 
ment of  the  sale;  this  proof  should  be 
established  by  matter  of  record ;  for  which 
a  decree  in  equity  is  necessary.  Again; 
according  to  Pollard  v.  Baylor,  the  ques- 
tion whether  the  debt  has  been  paid,  ought 
to  be  determined  before  a  sale.  This 
liroves  that  the  trustee  is  not  authorized  to 
settle  the  accounts.  If  so,  who  is  em- 
powered to  make  the  settlement?  Surely, 
the  Court  of  equity;  not  the  creditor;  for, 
as  well  might  the  mortgagee  claim  a  right 
to  settle  the  accounts  between  himself  and 
the  mortgagor. 

This  question,  having  never  been  decided 
by  this  court,  ought  now  to  be  considered 
and  met  upon  principle,  without  regard  to 
a  practice  which,  in  this  country,  has  been 
acquiesced  in  without  discussion.  It  is 
admitted,  that  in  England  there  has  been 
no  such  practice,  until  lately,  as  Mr.  Wick- 
ham  contends.  But,  with  respect  to  the 
recent  practice,  he  appears  to  be  mistaken ; 
for  the  invention  mentioned  in  5  Bac. 

182  p.  5,    is  only  for   the  benefit  *of  the 
mortgagor;  not  of   the  mortgagee.     I 

suppose  that,  at  all  times,  a  mortgagor 
might  sell  his  lands,  pay  off  the  debt,  and 
pocket  the  balance.  What  I  contend  for  is, 
that  the  mortgagee  cannot  sell,  by  him- 
self, or  his  agent,  the  trustee;  that  the 
creditor  cannot  compel  a  sale,  without  re- 
sorting to  a  court  of  equity. 

Hay  referred  to  the  case  of  Moore's  Ex- 
ecutor V.  Aylett,  1  H.  and  M.  29,  as 
showing  clearly  that,  by  agreement,  a 
mortgagee  might  be  empowered  to  sell. 

Curia  advisari  vult. 

On  Tuesday,  November  17th,  1812,  the 
-following  opinion  of  the  court  was  delivered 
by  JUDGE  ROANE. 

*'The  court  is  of  opinion,  that  the  appel- 
lant, not  having  stated,  in  his  first  bill  of 
exceptions,  that  the  usury  therein  charged, 
or  spoken  of,  had  recently  come  to  his 
knowledge,  there  was  a  negligence  in  his 
failing  to  file  his  bill  to  establish  the 
same,  until  a  period  so   near  to  the  time  of 


trial,  which  ought  to  bar  him  from  alleging 
the  same  as  a  just  ground  of  continuance: 
and  as  to  the  allegation  of  the  appellant's 
counsel,  that  the  appellant  may  have  been 
deceived  and  lulled  into  security  by  the 
order  of  survey  made  in  the  cause,  at  the 
instance  of  the  appellee;  while  it  is  not 
perceived  that  this  circumstance,  so  com- 
mon to  all  causes  in  which  the  title  or 
bounds  of  land  may  come  in  question, 
could  have  had  that  effect,  it  is  a  conclu- 
sive circumstance,  in  this  case,  in  favour 
of  the  judgment  of  the  superior  court,  that 
this  was  not  stated  as  a  ground  of  contin- 
uance at  the  time  of  trial,  as  appears  by 
the  bill  of  exceptions;  which,  if  it  had, 
the  adverse  party  might  possibly  have 
shown  that  he  had  done  away  that  infer- 
ence, or  undeceived  the  appellant  in  that 
particular. 

*'As  to  the  second  bill  of  exceptions:  as 
the  witness,  Rootes,  was  a  mere  trustee  and 
agent  for  the  parties,  and  as  the  verdict 
in  the  case  before  us  could  not  be 
183  used  by  *him  in  a  subsequent  action 
brought  against  him  for  the  same 
cause,  the  court  is  of  opinion,  that  he  was 
a  competent  witness,  and  that  therefore, 
there  was  no  error  in  permitting  him  to 
give  testimony  in  the  cause. 

**With  respect  to  the  general  question, 
supposed  by  the  appellant's  counsel  to  have 
arisen  in  this  cause,  touching  the  necessity 
of  the  trustee  having  the  sanction  of  a  court 
of  equity  to  enable  him  to  sell,  the  court 
is  of  opinion  that  it  either  does  not  necessa- 
rily arise  in  this  case,  or  that,  under  the 
particular  circumstances  thereof,  it  ought 
to  be  adjudged  against  the  appellant  in  a 
court  of  law ;  and,  upon  the  whole,  that  the 
judgment  should  be  affirmed." 


<a)  Selby  y.  Alston,  Vesey,  Jan.  844. 


Poindexter  v.  Wilton  and  Others. 

Friday,  March  20tb,  1812. 

Apprenticeship—Action  on  Indentare.«->An  action  in 
behalf  of  an  apprentice,  npon  his  indenture  of  ap- 
prenticeship, oufirht  not  to  be  bronsrht  In  the  name 
of  the  overseers  of  the  poor,  but  in  his  own  name.t 

In  this  case  an  action  for  covenant 
broken  was  brought  against  the  appellant, 
in  the  county  court  of  Bedford,  "for  the 
benefit  of  John  Cowing,"  in  the  name  of 
William  Wilton,  James  Ayers  and  others, 
overseers  of  the  poor  of  said  county,  suc- 
cessors of  David  Saunders  and  others.  The 
declaration  charged,  that,  on  the  15th 
day  of  May,  1793,  Thomas  Leftwich  and 
Charles  Moorman,  then  acting  in  the  office 
of  overseers  of  the  poor  for  the  county 
aforesaid,  by  a  certain  indenture  sealed 
with  their  seals,  &c.,  bound  the  said  John 
Gowing  until  he  should  arrive  at  the  age 
of  twenty-one  years;  *'and  the  said  Samuel 


^Apprenticeship— Action  on  Indenture— In  Whose 
NameActlon  Should  Be  Bronsht.— Ck>yenant  will  not 
lie  in  the  name  of  an  apprentice  on  an  indenture  of 
apprenticeship  entered  into  by  the  overseers  of  the 
poor  without  any  previous  order  of  court  binding 
out  the  apprentice ;  such  indenture  is  not  a  statu- 
tory deed:  and  therefore,  covenant  can  only  be 
maintained  on  it  in  the  name  of  the  overseers  who 
are  the  parties  to  it  Bullock  v.  Sebrell,  6  Leifirh  WJO, 
501.  cltlnar  the  principal  case.  See  monographic  noU 
on  "Infants"  appended  to  Caperton  v.  Grearory,  11 
Oratt.  505:  monographic  note  on  "Covenant.  The 
Action  of  appended  to  Lee  v.  Ck)oke.  1  Wash.  806. 

+Note.  As  to  the  proper  form  of  an  indenture  of 
apprenticeship,  see  Heninir's  Justice,  2d  ed.  p.  60,  67^ 
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Poindezter  covenanted  and  agreed  with  the 
said  Thomas  Lreftwich  and  Charles  Moor- 
man, then  acting  as  overseers  of  the  poor, 
to  learn  the  said  John  Gowi  ug  the  carpen- 
ter's trade,  and  also  to  learn  him  to  write, 
and    read    the    Bible,    and    common 

184  arithmetic,  including  the  *rule  of 
three;  and,  during  his  apprentice- 
ship, to  find  him  sufficient  diet,  clothing, 
lodging,  and  washing ;  and,  at  the  expira- 
tion of  his  apprenticeship,  to  pay  him  his 
freedom  dues  according  to  law;*'  and  that 
the  said  Samuel  Poindezter  had  altogether 
broken  his  said  covenant  in  every  particu- 
lar.* 

The  defendant  plea'ded  that  he  had  not 
broken  his  covenant.  A  general  verdict 
was  found  for  the  plaintiffs,  and  damages 
were  assessed  to  two  hundred  dollars. 
Judgment  was  entered  accordingly,  and, 
on  appeal,  affirmed  by  the  district  court; 
whereupon  the  defendant  appealed  to  this 
court. 

Friday,  March  20th,  1812,  JUDGE 
BROOKE  reported  tne  court's  opinion  to 
be,  (without  deciding  any  other  point  in 
the  cause,)  that  the  appellees  could  not 
maintain  this  action.  The  judgments  of 
both  the  courts  below  were,  therefore, 
reversed,  and  judgment  was  'entered  for  the 
appellant.  

Webb,  Executor  of  Osborne,  v.  M'Neil. 

Friday,  March  20th,  1818. 

I.  Appellate  Practice— Reversal    of  Jud8:meiit.t— If   a 

JudffTnent  on  a  summary  motion  be  reversed,  on 
the  ffround  that  the  plaintiff's  claim  is  not  sup- 
ported by  evidence,  the  appellate  Court  should 
proceed  to  enter  judgment,  that  the  plaintiff  take 
nothing  by  his  motion.  And  such  judsrment  would 
be  a  bar  to  another  motion  for  the  same  cause 
of  action.  But  if  such  Judgment  be  not  entered, 
the  judsrment  of  reversal  is  too  imperfect  to  be  a 
lesral  bar.  See  Mantz  y.  Hendley,  2  H.  &  M.  818. 
and  Darby  v.  Henderson,  and  others,  ante. 

Under  the  second  section    of   the  act  ''to 

empower  securities  to  recover  damages  in  a 

summary    way, (a)    the   appellant   made   a 

motion     in    the    Nottoway    County    Court 

against  the  appellee,  for  22,183  pounds 

185  of  inspected  tobacco,  *and  two  dollars 
and    seventy-six    and  an  half   cents, 

''being  one  half  of  the  amount  of  a  judg- 
ment, rendered  in  the  Court  of  the  said 
County,  in  favour  of  Archer  Jones,  executor 
of  Robert  Jones,  deceased,  against  the  said 
Conrad  Webb,  executor  of  Abner  Osborne, 
on  a  bond  executed  by  Robert  Watklns, 
with  the  said  Hector  M'Neil  and  Abner  Os- 
borne his  securities,  to  the  said  Robert 
Jones;  which  judgment  the  said  Conrad 
Webb  had  fully  paid."  Upon  the  hearing 
of  this  motion,  the  plaintiff  having  pro- 
duced a  copy  of  the  judgment,  and  receipt 
for  the  same,  mentioned  in  the  notice,  and 
an  execution  on  a  judgment  rendered  in 
his  favour,  against  Robert  Watkins,  which 
execution    was   returned  "no  effects;"  and 


*Note.  The  indenture  In  this  case  appears  to 
have  been  defective.  The  covenant  on  the  part  of 
Poindexter  should  have  been,  "to  and  with  the 
said  overseers  of  the  poor,"  &c.  *'and  to  and  with 
the  said  John  Gowinff."  &c.  See  Heniufir's  Justice,  p. 
fl7.— Note  In  Original  Edition. 

tSee  monographic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc.,  Turnpike  Co.,  1 
Rob.  268. 

The  principal  case  is  cited  in  Anderson  v.  Com.,  18 
Gratt  801. 

(a)  Revised  Code,  Ist  vol.  ch.  146,  p.  281,  283. 


having  also  proved  that  the  defendant  and 
the  plaintiff's  testator  were  co-securities 
for  the  said  Watkins  in  the  bond  whereon 
the  first- mentioned  judgment  was  rendered  ; 
the  defendant  produced  in  evidence,  in  bar 
of  the  said  motion,  "a  transcript  of  the 
record  between  the  plaintiff  and  defendant 
for  the  same  cause  of  action;"  from  which 
it  appeared  that  a  judgment  before  obtained 
in  the  County  Court,  by  the  plaintiff 
against  the  defendant,  had  been  reversed 
by  the  Superior  Court,  on  the  ground  that 
the  same  had  been  rendered  without  any 
evidence  to  prove  the  securityship  of 
M'Neil,  or  the  insolvency  of  the  principal 
obligor;  but  the  Superior  Court  in  revers- 
ing that  judgment,  had^ailed  to  enter  such 
judgment,  in  lieu  thereof,  as  the  County- 
Court  ought  to  have  rendered.  It  was  con- 
tended by  the  defendant,  that  this  judgment 
of  reversal  was  a  bar  to  the  plaintiff's  re- 
covery on  the  present  motion :  but  the  Conrt 
gave  judgment  for  the  plaintiff,  according- 
to  notice ;  to  which  opinion  the  defendant 
excepted;  and  a  bill  of  exceptions  was 
signed,  &c.  This  judgment  was  reversed 
by  the  Superior  Court,  upon  a  writ  of  su- 
persedeas, on  the  ground  "that  the  judg- 
ment, in  the  bill  of  exceptions  in  the  record 
set  forth,  having  been  given  on  the  merits 
of  the  case,  was  a  bar  to  any  future  motion 
for  the  same  cause;"  and  it  was  further 
considered,  "that  the  defendant 
186  *in  error  take  notice  by  his  motion," 
&c.  Whereupon  he  appealed  to  this 
Court. 

Call,  for  the  appellant.  The  first  judg- 
ment in  favour  of  the  plaintiff  was  re- 
versed, expressly  on  the  ground  of  a  mere 
failure  to  produce  certain  evidence:. but 
judgment  was  not  entered  that  he  take 
nothing  by  his  motion.  The  case  was 
therefore  left  open,  and  there  was  nothing 
to  prevent  his  renewing  the  motion,  (b) 

G.  K.  Taylor,  contra.  A  trial  on  the 
merits,  and  decision  against  the  plaintiff 
is  conclusive,  though  on  defective  testi- 
mony. The  necessity  of  suffering  a  non- 
suit in  order  to  bring  a  new  action  is 
founded  on  this  principle.  The  general 
rule,  that  "nemo  debet  bis  vexari"  is  laid 
down  in  3  Wils.  308,  Kitchen  and  others  v. 
Campbell ;  and  the  only  exceptions  to  it  are 
there  stated. 

Call,  in  reply.  The  case  in  Wilson  is 
not  apposite  to  this.  In  that  case  the  right 
in  controversy  had  been  tried  and  deter- 
mined in  the  previous  action :  but  in  this, 
it  does  not  appear  that  the  Superior  Court 
passed  any  sentence  upon  the  claim  now 
exhibited,  which  is  supported  fully  by 
evidence.  I  believe  that  Court  intention- 
ally omitted  to  give  such  a  judgment  as 
would  destroy  the  claim;  in  ordsr  that  the 
plaintiff  might  be  permitted  to  prosecute 
again. 

Friday,  March  27th,  JUDGE  ROANK  de- 
livered the  following  opinion  of  this  Court. 

"Although  the  judgment  of  reversal, 
offered  in  bar  of  the  motion  now  in  ques- 
tion, was  tor  the  same  matter,  and  the 
judgment  therein  referred  to  was  reversed 
on  the  merits ;  as  appears  from  the  reasons 
assigned  therein :  yet,  the  Superior  Conrt 
not  having    entered  such  judgment  on    the 


(b)  6  Bac.  440. 
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reversal  as  the  County   Conrt  sbottld    have 
rendered  (which,  in  this  case  ought  to  have 
been,  that  the  plaintiff  should   take    noth- 
ing   by     his     motion;)      the    Court 

187  *is  of  opinion,  upon  authority,  that 
that  judgment  of  reversal  is  too  im- 
perfect to  form  a  legal  bar  to  the  motion 
aforesaid.  On  that  ground,  the  judgment 
of  the  Superior  Court  is  reversed  with 
costs,  and  that  of  the  County  Court 
affirmed.  * '  

Newman  v.  Graham. 

Tuesday.  March  10th.  1812. 

I.  Joint  Obligation— Debt  Sffslnst  One  Obllffor— Decls. 
ration.*— In  an  action  of  debt  against  one  obllsror 
only,  if  the  declaration  describe  the  bond  as  Joint, 
and  do  not  state  the  other  oblliror  to  be  dead,  it  is 
a  fatal  error,  thouffh  not  pleaded  in  abatement, 
and  is  not  cured  by  verdicL-^ 

Several  important  points  were  made  in 
this  case,  which  was  arcrued  by  Williams, 
for  the  appellant,  and  Wirt,  for  the  appel- 
lee :  but  the  Court  decided  the  cause  on  one 
point  only. 

The  declaration  (being  in  debt  on  a  bond 
against  Richard  Newman  only)  charged 
^*that  the  said  defendant,  together  with 
one  Catesby  Graham,  on  the  first  day  of 
June,  in  the  year  of  our  Lord  1801,  at"  the 
County  aforesaid,  by  his  certain  obligation, 
here  to  the  Court  shown,  sealed  with  his 
seal,  and  dated  the  day  and  year  aforesaid, 
bound  himself,  together  with  the  said 
Catesby  Graham,  to  pay  &c. :  nevertheless, 
neither  the  defendant,  nor  the  said  Catesby 
Graham,  though  often  requested,  have 
paid,  &c.  And  for  breaches  of  the  condi- 
tion of  the  writing  obligatory  in  the  dec- 
laration mentioned,  the  plaintiff  showeth 
the  following,  to  wit,  that  the  said  Catesby 
Graham  did  not  prosecute  his  appeal,  from 
the  judgment  of  the  District  Court  of  Dum- 
fries, rendered  against  him  at  the  suit  of 
Robert  Graham,  witn  effect ;  but  the  said 
judgment  was  in  all  things  affirmed;  and 
the  said  Catesby  did  not  perform  the  judg- 
ment of  said  Court,  nor  pay  the  amount  of 
the  recovery,  and  all  costs  and  damages  ad- 
judged against  him  in  the  said  Court,  upon 
his  being  cast  in  said  appeal;  but  he  utterly 
failed  in  paying  and  performing  the 
same. ' ' 

The  defendant  did  nut  pray  oyer  of 

188  the  bond;  a  copy  '^of  which  was, 
nevertheless,  annexed  to  the  tran- 
script of  the  record  by  the  Clerk,  and  ap- 
peared to  be  an  appeal  bond  in  which  the 
obligors  bound  themselves  jointly  and 
severally.  His  plea  filed,  whereon  the 
plaintiff  joined  issue,  was,  '*that  the  said 
Catesby  did  prosecute  the  said  appeal  with 
effect."  A  verdict  was  found,  and  judg- 
ment rendered  for  the  plaintiff  for  800  dol- 
lars, the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  the  payment  of  583 
dollars  55  cents  damages,  and  costs.  The 
defendant  appealed  to  this  Court. 

Williams,  for  the   appellant.     The  decla- 


♦See  monoBTaphic  note  on  "Debt,  The  Action  of*' 
appended  to  Davis  ▼.  Mead.  13  OratL  118. 

tNote.  See  the  case  of  Homer  v.  Moore.  5  Burr. 
2614.  and  1  Saunder.  291  a.  b.  notes  (2)  and  (4)  bat 
according  to  the  case  of  Meredith's  Administratrix 
V.  Dnyal,  1  Munf.  76,  If  the  bond  be  spread  on  the 
record  by  oyer  and  appear  to  be  a  joint  and  several 
bond,  the  defect  in  the  declaration  is  obviated. 
—Note  in  Orifirlnal  Edition. 


ration  in  this  case  is  bad,  upon  the  author- 
ity of  Leftwich  v.  Berkeley,  1  H.  A  M.  62. 
It  should  have  contained  an  averment  that 
Catesby  Graham  was  dead;  the  bond,  de- 
scribed in  the  declaration,  being  joint. 
The  bond  which  appears  to  be  joint  and 
several,  is  no  part  of  the  record ;  not  hav- 
ing been  made  so  by  oyer. 

Wirt,  contra.  Combining  the  assignment 
of  breaches  with  the  body  of  the  declara- 
tion, they  show,  that  the  action  was  on  an 
appeal  bond,  which,  in  its  nature,  is  joint 
and  several.  The  case  of  I^ftwich  v. 
Berkeley,  only  shows  that  an  action  on  such 
a  bond  must  be  brought  against  all  jointly, 
or  one  singly.  The  action  here  was  against 
one  singly.  The  declaration  does  not  de- 
scribe the  bond,  in  general  terms,  as  the 
obligation  of  both,  but  as  the  bond  of 
Richard  Newman. 

Williams,  in  reply.  I  shall  not  stop  to 
inquire  whether  the  assignment  of  breaches 
is  necessarily  part  of  the  declaration.  Ad- 
mitting it  to  be  so ;  there  is  no  law  declar- 
ing that  an  appeal  bond  is  to  be  joint  and 
several.  No  particular  form  is  prescribed 
by  law  for  such  bonds,  or  for  forthcoming 
bonds.  In  this  case,  it  is  described  as  a 
joint  bond.  The  declaration  says,  that  he 
bound  himself,  together  with  Catesby 
Graham.    This  is  charging  it  as  the  bond 

of  both. 
189         *Tuesday,     March     17th,    JUDGE 
ROANK     pronounced    the    following 
opinion  of  this  Court. 

The  declaration  in  this  case,  having 
stated,  that  one  Catesby  Graham  was 
jointly  bound  with  the  appellant,  in  the 
bond  on  which  this  suit  is  founded ;  and 
the  said  Catesby  Graham  not  being  shown 
to  be  dead,  the  Court  (upon  the  authority  of 
the  case  of  Leftwich  v.  Berkeley)  is  of  opin- 
ion, that  it  was  not  competent  to  the  appel- 
lee to  maintain  his  action  separately 
against  the  appellant:  on  this  ground, 
(without  deciding  on  any  other,)  the  Court 
is  of  opinion  to  reverse  the  judgment  of 
the  Superior  Court  with  costs,  and  enter 
judgment  for  the  appellant. 


Garland  V.  Davidson. 

Friday.  March  18th.  1812. 

D«bt  — Action    against    Parties  —  Declaration— A  Ver- 
mont t— A  declaration  in -debt  asrainst  two  partners 
in  trade,  charginsr  that  one  of  them  executed  the 
bond  for  himself  and  another,  (without  any  other 
averment.)  is  too  defective  to  support  a  judffment 
acainst  such  other  partner,  thouarh  he  pleaded 
payment  and  a  verdict  was  found  asrainst  him. 
See    the    case    of     Ball    v.     Dunsterville    and 
another,  4  T.  R.  818:  from  which  it  appears  that 
the  proper  mode  of  declaring  in  such  a  case  is, 
to  state  that  the  bond  was  made  "by  the  defend- 
ants, sealed  with  the  seal  of  one  of  them  for  and 
on  behalf  of  himself  and  the  other,  and  by  the 
authority  of  the  other. "i 

In  an  action  of  debt  against  William 
Walker  and  Clifton  Garland,  merchants, 
and  partners,  the  declaration  described  the 


tSee  monoirraphic  note  on  "Debt.  The  Action  of" 
appended  to  Davis  v.  Mead.  18  Oratt  118;  mono- 
graphic note  on  "Partnership"  appended  to  Scott 
V.  Trent.  1  Wash.  77. 

$It  appears  from  that  case,  that  a  parol  authority 
from  one  partner  to  another  to  execute  a  bond  for 
the  partnership  is  ffood,  if  it  be  executed  in  his 
presence.  Otherwise,  it  would  be  necessary  to 
prove  such  authority  by  a  power  of  attorney  under 
seal.  See7T.  R.  200.  210,  citlnff  Horsley  v.  RushA; 
ToUotsoD.— Note  in  Original  Edition. 
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bond  as  executed  by  Walker,  for  himself 
and  Garland.  The  plea  of  '^payment'*  was 
put  in  by  Garland  alone  as  surviving  part- 
ner. Verdict  and  judgment  for  the  plain- 
tiff ;  to  which  a  writ  of  supersedeas  was 
awarded  by  a  judge  of  this  court. 

Wirt,  for  the  plaintiff  in  error.  This  is 
almost  the  case  of  Sheiton  v.  Pollock  A  Co. , 
1  H.  and  M.  423.  There  is  no  averment  in 
the  declaration  that  Walker  A  Garland 
bound  themselves  to  pay  the  money.  An  un- 
dertaking by  inference  or  implication 
190  is  not  sufficient:  there  must  '^be  a 
positive  averment,  (a)  One  partner 
cannot  bind  another  by  his  deed.(b) 

Williams,  contra.  This  is  not  like  the 
case  of  Sheiton  v.  Pollock  &.  Co.,  in  which 
no  plea  was  filed,  but  judgment  was  entered 
in  the  clerk's  office.  The  plea  of  **pay- 
ment"  admits  the  execution  of  the  bond, 
The  court,  therefore,  will  not  inquire 
whether  Garland  sealed  it  or  not.  The  plea 
admits  that  Walker  was  authorized  to  seal 
it  for  him.  In  7  T.  R.  207,  the  plea  was 
non  est  factum. 

Wirt,  in  reply.  The  declaration  itself 
does  lay  a  cause  of  action.  On  the  face  of 
the  declaration,  one  partner  is  said  to  have 
given  bond  for  the  other;  which  he  could 
not  do,  so  as  to  bind  him. 

Wednesday.  March  18th,  JUDGE  ROANK 
delivered  the  court's  opinion. 

*'The  court  (not  deciding  any  other  ques- 
tion occurribg  in  this  case)  is  of  opinion 
that  the  declaration  is  defective  in  this, 
that  it  is  not  expressly  averred  therein  that 
the  appellant  Clifton  Garland,  or  the  firm 
of  Walker  A  Garland,  promised  to  pay  the 
debt  in  the  declaration  mentioned;  but 
that  William  Walker  only  so  promised. 
The  judgment  is,  therefore,  to  be  reversed, 
and  entered  for  the  appellant.'*  ' 
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^Medley  v.  Medley. 

Wednesday,  October  9tb,  1811. 


Ejectment— Appeal -Abatement.*— An  appeal  from  a 
judgment  in  ejectment  does  not  abate  by  tlie  deatb 
of  the  lessor  of  the  plaintiff:  notwlthstandinsr  such 
lessor  claimed  the  land  for  life  only. 
See  Thrustout  on  the  demise  of  Turner  v. 
Grey,  2  Stra.  1066:  Kinney  v.  Beverley,  1  H.  and 
M.  531.  and  Mooberry  v.  Marye,  2Munf.  45S. 

From  the  declaration  in  ejectment  in  this 
case,  it  appeared  that  Elizabeth  Medley, 
the  appellee,  who  was  the  lessor  of  the 
plaintiff,  claimed  as  tenant  for  life.  While 
the  appeal  was  pending  in  this  Court  she 
died;  and  Botts,  for  the  appellant,  con- 
tended that,  as  her  title  to  the  land  expired 
at  her  death,  the  appeal  ought  to  abate. 

The  Court,  after  taking  time  to  consider 
the  point,  decided  that  the  appeal  had  not 
abated,  and  that  the  cause  might  be  called 
for  trial;  saving  to  the  appellant  the  lib- 
erty to  move  for  security  for  costs ;  as  to 
the  propriety  of  which,  no  opinion  was 
then  given.! 


(a)  Newdoctrina  placitandi,  p.  180,  Styles  91. 

(b)  Lex  Mercatoria  Americana,  p.  457.  Harrison  v. 
Jackson:  7  T.  R,  307.  Gerard  v.  Basse,  1  Dallas.  119. 

♦See  monographic  nof«  on  "Ejectment"  appended 
to  Tapscott  v.  Ck>bb8.  11  Gratt.  172:  monographic  no^f 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc..  Turnpike  Co.,  1  Rob.  268. 

tNote.  In  this  case  uo  motion  for  security  for 
costs  was  made:  and  the  judgment  was  afterwards 
affirmed  without  it    See  Carter  v.  Washiuffton  and 


Sheiton  v.  Cocke,  Crawford,  &  Co4 

Monday,  March  28d,  1811. 

I.  iBstractlon— Abstract  QaestioB.S— Apoint  onwhlcb 
a  party  requested  the  Court  to  instruct  the  jury.  Is. 
not  to  be  regarded  as  a  mere  abstract  question.. 
concerninfiT  which  the  Court  was  not  bound  to 
firive  an  opinion,  if  it  appear  from  the  pleadinffs. 
that  such  point  might  have  applied  to  the  case 
before  the  Jury,  and  the  contrary  be  not  stated. 
See  Pickett  v.  Morris,  2  Wash.  266,  272.  ^ 

a.  Partnershlp—Acknowledflrment  of  Debt  after  Dtsso- 
Intlon— Effect.  B— Although  the  acknowledgment  of 
a  debt  by  one  or  more  of  the  partners  of  a  mer- 
cantile firm,  after  the  dissolution  thereof.  Is  com- 
petent to  do  away  the  bar  of  the  Act  of  Limitations,. 
In  an  action  brought  against  the  firm:  the  existence 
of  the  debt  being  fllrst  proved  by  other  testimony 
or  admitted  by  the  pleadings;  yet  such  acknowl- 
edgment Is  not  proper  evidence  of  the  existence- 
of  the  debt  so  as  to  charge  the  other  partners. 

At  the  trial  of  an  action  of  assumpaitr 
upon  an  insimul  computassent,  bj  Cocke,. 
Crawford,  &  Co.  against  Lanier,  Skelton, 
and  Cocke,  merchants  and  partners;  the 
plea  being  the  general  issue;  the  defend- 
ants, by  their  counsel,  moved  the  Court 
to  instruct  the  jury,  that  *' after 
192  *the  dissolution  of  a  mercantile  firm» 
and  that  dissolution  properly  pub- 
lished, the  acknowledgment  by  a  partner, 
or  partners,  of  a  debt  due  from  the  firm 
prior  to  the  dissolution,  (the  person  to 
whom  such  acknowledgment  is  made  know- 
ing of  such  dissolution,)  is  not  such  evi- 
dence of  the  existence  of  a  debt,  as  will 
charge  a  partner,  not  present  at  such  ac- 
knowledgment, nor  consenting  thereto,  in 
an  action  against  the  firm;'*  which  instruc- 
tion the  Court  refused  to  give,  *' being  of 
opinion  that  such  acknowledgment  was  evi- 
dence in  such  action;'*  to  which  opinion 
a  bill  of  exceptions  was  filed.  Verdict  and 
judgment  for  the  plaintiffs  for  2821.  17s. 
7d.  damages  and  costs :  to  which  judgment 
a  writ  of  supersedeas  was  awarded  by  a. 
judge  of  this  Court. 

Wickham,  for  the  plaintiff  in  error.  I 
understand  it  settled,  that  the  acknowledg- 
ment of  a  person,  formerly  a   partner  with 


others,  2  H.  &  M.  81,  and  Purvis  v.  Hill.  Ibid.  614:  from 
which  cases  It  appears  that  security  for  costs,  if 
required,  must  be  given;  but  It  is  not  error  to  pro- 
ceed without  It,  If  not  required.— Note  In  Original 
Edition. 

tFor  sequel  of  principal  case,  see  Sheiton  v.  Cocke, 
6  Munf.  580. 

{Instructions -When  Not  Abstract— An  Instruction 
Is  not  considered  as  abstract  where  the  pleadings 
show  that  It  might  apply  to  the  case.  Johnston  v. 
Moorman,  80  Va.  148,  citing  the  principal  case  a» 
authority.  See  further,  monographic  note  on  **In- 
structlons"  appended  to  Womack  v.  Circle,  29  Gratt* 
192 

5ame— Presumption  in  Appellate  Court.— It  must  be 
presumed  that  the  court  below  acted  correctly  In 
refusing  Instructions  to  the  jury  unless  It  appear  by- 
facts  or  testimony  lncorx>orated  In  the  bill  or  excep- 
tions that  the  Instructions  were  rele vent  or  Irrele- 
vant to  the  cause.  Shepherd  v.  McQuilkln.  2  W.  Va. 
100,  citing  the  principal  case,  and  Fltzhugh  v.  Fitz- 
hugh,  11  Gratt.  806. 

See  further,  foot  note  to  TitthVLgh  r.  Fltzhugh.  11 
Gratt  300:  monographic  nof«  on  "Bills  of  Exception '*^ 
appended  to  Stoneman  v.  Com.,  25  Gratt.  887:  mono- 
graphic note  on  "Instructions**  appended  to  Womack 
V.  Circle.  29  Gratt.  192. 

Q  Partnership— Admissions  of  Partner  of  the  Disaola- 
tion— Effect.— The  admissions  of  one  partner  after 
dissolution  of  the  partnership,  are  no  evidence 
against  the  other  partners  whether  the  partners  be 
defendants  or  plaintiffs.  Munford  v.  Overseers  of 
Poor,  2  Rand.  819,  citing  principal  case,  and  Rootes  v» 
Wellford.  4  Munf.  215.  To  the  same  point  the  princi- 
pal case  Is  cited  In  Dade  v.  Madison,  5  Leigh  4i0o: 
Heurlco  Justices  v.  Turner.  6  Leigh  127:  Blspham 
V.  Patterson.  8  Fed.  Cas.  456.  See  further,  mono- 
graphic note  on  "Partnership"  appended  to  Scott  ¥. 
Trent,  1  Wash.  77. 
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another,  will  not  bind  that  other  person, 
beingf  no  longer  a  partner ;  if  it  relate  to 
the  existence  of  the  debt.  The  case  of 
Whitcomb  v.  Whiting, (a)  which  is  the 
leading  authority  on  this  subject,  goes 
only  to  prove,  that  where  a  debt  is  first  es- 
tablished by  other  testimony*  such  ac- 
knowledgment will  prevent  the  operation 
of  the  Act  of  limitations.  And  a  similar 
point  is  decided  in  Jackson  v.  Fairbax}k.(b) 
But  in  Abel  and  another  v.  Sutton,  (c)  it 
was  ruled  by  I^ord  Kenyon  that,  after  the 
dissolution  of  the  partnership,  one  of  the 
persona  who  composed  the  firm  cannot  put 
the  partnership  name  on  any  negotiable 
security ;  even  though  such  existed  prior  to 
the  dissolution,  or  was  for  the  purpose  of 
liq[uidating  the  partnership  debts ;  and  not- 
withstanding such  partner  may  have  had  an 
authority  given  him  to  settle  the  partner- 
ship affairs.  The  case  of  Bland  v.  Hassel- 
rig(d)  is,  also,  in  opposition  to  that  of 
Whitcomb  v.  Whiting. 

In  Evans  v.  Beattie,(e)  it  was  ruled  by 
Lord  Bllenborough,  that,  on  a  guarantee  to 
pay  for  goods  sold  and  delivered  to  a  third 
person,  what  such  third  person  has 
193  said,  ^respecting  the  goods  sold  to 
him,  is  not  evidence  to  charge  the 
person  giving  the  guarantee ;  but  the  de- 
livery of  them  must  be  proved;  because 
** there  might  be  collusion  between  such 
third  person  and  the  plaintiffs."  The 
same  reason  strongly  applies  in  this  case. 
So,  in  Helyear  v.  Hawke,(f)  where  a  prin- 
cipal employed  an  agent,  or  servant,  to  sell 
for  him,  what  such  agent  said  as  a  war- 
ranty or  representation,  at  the  time  of  the 
sale,  respecting  the  thing  sold,  was  deter- 
mined to  be  evidence  against  the  principal ; 
but  not  what  he  had  said  at  another  time ; 
and  Peto  v.  Hague(g)  is  to  the  same  effect. 
In  Gray  v.  Palmer  &  Hodgson,  (h)  the  ad- 
mission of  one  of  the  defendants,  that  he 
signed  a  note,  (though  such  admission  was 
made  by  his  plea, )  was  held  not  to  bind  the 
co-defendants.  A  confession  of  judgment 
by  one  would  not  bind  the  others.  A  for- 
tiori, then,  a  confession  in  pays  will  not. 
If  one  partner  cannot,  after  the  dissolution 
of  the  partnership,  bind  the  others  by  his 
act,  he  cannot  bind  him  by  his  evidence, 
so  as  to  establish  the  existence  of  a  debt, 
which  is  denied. 

Wirt,  contra.  The  acknowledgment  of  a 
partner,  after  dissolution  of  the  partner- 
ship, that  a  debt  was  contracted  by  the  firm 
prior  to  its  dissolution,  will  bind  the  other 
partners;  because  his  acknowledgment 
binds  himself  at  the  same  time ;  and  there- 
fore his  own  interest  would  prevent  his 
making  such  an  acknowledgment  if  it  were 
not  true.  The  cases  cited  by  Mr.  Wickham 
do  not  apply.  Copper,  the  acknowledging 
person  in  5  Bsp.  26,  had  no  joint  interest 
with  the  rest,  and  did  not  bind  his  own 
interest.  The  same  observation  applies  to 
Helyear  v.  Hawke,  ibid.  72,  and  Peto  v. 
Hague,  ibid.  134.     The  case  in  1  Esp.  Cases, 


(a)  2  Doufirlas,  661. 

(b)  2  H.  Bl.  340. 

(c)  3  Esp.  Cases,  106. 

(d)  SVeiiL  151. 

(e)  5  Esp.  Cases,  96. 
(f>  Esp.  Ca.  72. 

(«)  Ibid.  184. 

(b)  1  Esp.  Cases,  186. 


135,  is  not  a  case  of  partnership,  but  of  a 
sham  plea  by  a  co-defendant,  by  which  plea 
the  others  were  not  bound,  as  they  had 
pleaded  severally.  Abel  and  another  v. 
Sutton,  3  Esp.  108,  contains  a  principle 
which  we  cheerfully  admit;  but  it  is  the 
case  of  the  creation  of  a  new  debt  by  the 
partner,  not  of  the  acknowledgment  of 

194  ^a  pre-existing  debt.  I  grant,  that 
after  dissolution,  none  of  the  part- 
ners can  create  a  new  debt  against  the 
firm.  If  they  could  it  would  abrogate  the 
dissolution.  Bland  v.  Haselrig  has,  un- 
questionably been  overruled  by  Whitcomb 
V.  Whiting,  and  subsequent  authorities. 

Notwithstanding  the  dissolution  of  a 
partnership,  there  remains  a  ptivity  among 
the  partners  as  to  certain  purposes.  It  is 
not  total,  retrospectively,  as  well  as  pro- 
spectively. They  are  still  existing  partners 
as  tu  past  transactions,  to  recover  and  pay 
existing  debts,  &c. ;  though  not  to  create 
new  ones.  In  Whitcomb  v.  Whiting,  the  ac- 
knowledgment of  the  partner  as  effectually 
bound  the  partnership  by  reviving  a  debt, 
which  by  the  act  of  limitations  was  de- 
funct, as  it  could  have  been  done  by  prov- 
ing the  existence  of  the  debt  in  the  first 
instance.  In  Jackson  v.  Fairbank,  2  H. 
Bl.  340,  the  partnership  had  been  dissolved 
by  an  act  of  bankruptcy  of  one  of  the  part- 
ners ;(i)  yet  an  admission  by  the  assignees 
of  the  bankrupt  was  received  as  sufficient 
evidence  to  bind  the  other  partner,  by  taking 
the  case  out  of  the  act  of  limitations.  In 
Grant  v.  Jackson,  (k)  the  acknowledgment 
of  a  partner,  made  after  he  had  become  a 
bankrupt,  (of  course,  after  the  partnership 
had  been  dissolved,)  but  before  he  had  ob-  ' 
tained  his  certificate,  was  received  as  evi- 
dence against  the  other  partners,  in 
consideration  of  the  interest  remaining  in 
him,  small  as  it  was.  It  follows  then, 
a  fortiori,  that,  where  all  are  able  to  pay, 
one  who  binds  himself  at  the  same  time, 
may  bind  the  rest.(l)  Brockenbrough  v. 
Hackley,(m)  in  this  Court  is  also  a  strong 
case.  It  is  true,  that  there  the  only  plea 
was  the  act  of  limitations ;  but  that  makes 
no  difference;  because  the  only  evidence 
was  the  written  acknowledgment,  at  the 
foot  of  the  account,  by  one  of  the  partners, 
long  after  the  dissolution  of  the  partner- 
ship. 

Wickham,  in  reply.    The   position,    that 
participation  of  interest  is  sufficient  to  en- 
able one  to  bind  himself  and    others,    goes 
too  far:  it  would  prove   that    a    man 

195  might,  *in  all  cases,    bind  other  per- 
sons,     by      confessing    a    judgment 

against  himself  and  them ;  or  that  he  could 
bind  them  by  his  note  or  bond,  without 
their  signatuies.  What  cannot  be  done,  di- 
rectly, by  giving  a  note  or  bond,  or  bond, 
or  confessing  a  judgment,  cannot  be  done, 
indirectly,  by  acknowledging  the  existence 
of  a  debt.  Suppose  the  debt  was  due  from 
himself  in  his  individual  capacity,  would 
he  not  be  interested  to  fix  it  on  the  partner- 
ship instead  of  himself  alone?  The  argu- 
ment   that    his     acknowledgment    is    only 


(I)  Watson's  Law  of  Partnership,  282-3. 
(k)  Peake's  Cases,  N.  P.  203. 
(1)  Lex  Mercatorla  Americana,  p.  650. 
(m)  September  Term.  1806  Order  Book,  No.  5,  p. 
278. 
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evidetice  of  a  pre-existing  debt,  begs  the 
question ;  for  the  question  is,  whether  the 
debt  existed  or  not?  It  does  not  follow,  be- 
cause such  an  acknowledgment  is  sufficient 
to  take  a  case  out  of  the  act  of  limitations, 
that  it  ought  to  be  sufficient  to  prove  the 
existence  of  the  debt  in  the  absence  of 
other  testimony.  The  power  to  create  a 
/debt  is  very  different  from  that  of  reviving 
a  debt ;  for  the  act  of  limitations  is  gov- 
erned by  an  equity ;  and  after  legal  proof 
that  the  debt  originally  existed,  any  ac- 
knowledgment, however  slight,  is  sufficient 
to  prevent  its  recovery  from  being  barred 
bv  the  act.  (a)  The  case  of  Jackson  v. 
Fairbank,  H.  Bl.  340,  is  clearly  in  my 
favour.  It  proves  that  Mr.  Wirt*s  rule  is 
not  the  true  one.  There  is  no  privity  be- 
tween the  assignees  of  a  bankrupt,  and  the 
persons  who  were  his  partners  in  trade 
before  his  act  of  bankruptcy.  They  had  no 
interest  in  the  action  against  those  part 
ners,  and  might  have  been  sworn  as  wit- 
nesses. They  could  not,  by  their  acknowl- 
edgment, create  a  debt,  even  against  the 
bankrupt  himself;  much  less  against  his 
partners.  It  follows,  then,  that  their  ac- 
knowledgment was  admitted  only  to  revive 
a  debt  barred  by  the  act  of  limitations. 
The  case,  therefore,  plainly  shows  the  dis- 
tinction between  such  recognition  of  a  pre 
existing  debt  as  will  establish  it  without 
other  proof,  and  such  as  will  be  sufficient 
to  take  it  out  of  the  act. 

I<ex  Mercatoria  Americana  is  a  book  of 
no  authority  in  this  Court.  The  case  of 
Grant  v.  Jackson,  (b)  is  very  vaguely  re- 
ported ;  for  it  does  not  appear  to  what 
1%  point  *the  evidence  was  introduced; 
and  the  authority  of  I#ord  Kenyon  in 
that  case  is  opposed  to  his  own  authority 
in  Abel  v.  Sutton,  3  Ksp.  Cas.  108.  In 
Thwaites  v.  Richardson,  (c)  his  lordship 
even  doubted  whether  the  admission  of  an 
existing  partner  could  bind  the  other.* 

The  principle  decided  in  Brockenbrough 
V.  Hackley,  as  reported  in  Mr.  Call's  MS. 
is  very  different  from  what  might  be  in- 
ferred from  the  record.  Judge  I^yons,  in 
delivering  the  opinion  of  the  Court,  said, 
**the  evidence  of  a  declaration  made  by  the 
partner,  was  admissible  to  take  the  case 
out  of  the  act  of  limitations,  because  the 
plea  had  admitted  the  original  existence  of 
the  debt."  The  conclusion  drawn  by  Mr. 
Call  is,  that  *4he  plea  of  the  act  of  limita- 
tions is  an  admission,  that  a  proper  as- 
sumpsit was  once  made."  That  case, 
therefore,  so  far  as  it  is  an  authority,  is 
directly  in  my  favour.  And  so  is  the  case 
of  Hackley,  survivor,  &c.  v.  Patrick 
and  Hastie,  3  Johnson's  New  York  Reports, 
p.  536. 

Saturday,  March  28th,  JUDGE  ROANE 
pronounced  the  following  opinion  of  this 
Court. 

''It  appearing  that  the  question  pro- 
pounded to  the  Court  below,  for  its  opinion 


(a)  4  Bac.  488:  2  T.  R.  762,  Loyd  ▼.  Maund. 

(b)  Peake's  Cases,  208. 

(c)  Peake's  Cases,  16. 

♦Note.  In  that  case.  Lord  Kenyon  said  be 
tbouffbt,  tbat  tbouffh  in  cases  where  an  action  is 
brougrht  against  several  partners,  the  admission  of 
any  one  miffht  be  griven  in  evidence  to  prove  all 
liable;  yet,  when  one  only  was  sued,  the  admission 
of  the  other  could  not  be  griven  in  evidence  to 
charge  him.— Note  in  Orifirinal  Edition. 


and  instruction,  was  a  mere  abstract  ques- 
tion, t  on  which  the  said  Court  was  not 
bound  to  give  an  opinion ;  and  it  not  ap- 
pearing that  the  instruction  actually  given 
by  the  said  Court  produced,  or  could  have 
produced,  any  injury  to  the  appellant ;  this 
Court,  without,  considering  the  rectitude 
of  that  instruction,  (for  the  reason  afore- 
said,) affirms  the  judgment  of  the  Superior 

Court. 
197         *Wednesday,  April  8th,  for  reasons 
appearing  to  the  Court,  it  was  ordered 
that  the  judgment  entered  in   this  cause  on 
the  28th  day  of  March  last,  be  set  aside. 

Tuesday,  February  16th,  1813,  JUDGE 
ROANE  delivered  the  following  opinion  of 
the  Court. 

**The  Court  is  of  opinion  that,  although 
the  acknowledgment  of  a  debt  by  one  or 
more  of  the  partners  of  a  mercantile  firm, 
after  the  dissolution  thereof,  is  competent 
to  do  away  the  bar  of  the  act  of  limUations, 
in  an  action  brought  against  the  firm;  the 
existence  of  the  debt  being  hrst  proved  by 
other  testimony,  or  admitted  by  the  plead- 
ings; yet  that  such  acknowledgment  is  not 
proper  evidence  of  the  existence  of  the 
debt,  so  as  to  charge  the  other  partners; 
and  that  the  said  judgment  is  erroneous.  It 
is  therefore  reversed  with  costs :  and  it  is 
ordered  that  the  jury's  verdict  be  set  aside, 
and  the  cause  remanded  to  the  Superior 
Court  for  a  new  trial  to  be  had  therein ;  on 
which  trial,  if  requested,  an  instruction 
shall  be  given  conforming  to  the  principle 
above  declared." 
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^Cavendish  v.  Fleming. 

Friday,  March  20th.  1812. 


I.  executors— Liability  for  Debts  of  Bstate.t— An  execn 
tor  is  not  to  be  charged  with  the  debts  due  to  the  . 
estate  of  his  testator,  at  the  time  when  they  be- 
came due,  but  only  at  the  time  when  he  actually 
received  them:  except  such  debts  as  are  lost  by 
his  neffllsrence  or  improper  conduct. 

a.  Seme— Account— Bffectss  Bvidence.— An  executor's 
account,  rendered  on  oath  is  prima  facie  evidence 
of  the  sums  received  by  him  for  the  estate  of  his 
testator,  and  of  the  times  when  received. 

3.  Same— interest  OB  Actinal  Receipts.$— An  executor, 
except  as  to  debts  lost  by  his  negrliffence  or  Im- 
proper conduct,  is  chargeable  wiih  interest  only, 
on  his  actual  receipts:  and,  firenerally,  where 
interest  is  charged,  the  rule  established  in  the 
case  of  Granberry  v.  Qranberry,  I  Wash.  S40. 
ouflTht  to  be  observed. 


tNote.  See  Buster's  Executor  v.  Wallace.  4  H.  & 
M.  82,  pi.  4.  But  the  instruction  requested  in  this 
case,  did  not  appear  to  have  been  upon  a  mere  ab- 
stract question ;  for  the  Court  below  refuses  to  give 
the  instruction,  not  on  the  ground  that  the  question 
propounded  was  merely  abstract,  or  did  not  apply 
to  the  case,  but  "because  that  Court  was  of  opinion, 
that  such  acknowledgment  was  evidence  in  such 
action."— Note  in  Original  Edition. 

tBxecutors- Liability  for  Debts  of  Bstate.— For  the 
proposition  that  an  executor  or  administrator  is  not 
to  be  charged  with  the  debts  due  the  estate  of  his 
testator  at  the  time  when  they  became  due.  but 
only  at  the  time  when  he  actually  received  them, 
except  such  debts  as  are  lost  by  his  negligence  or 
Improper  conduct,  the  principal  case  is  cited  in  Rettz 
V.  Bennett,  6  W.  Va.  428;  Anderson  v.  Plercy.  20  W. 
Va.  824;  foot-note  to  Southall  v.  Taylor.  14  Gratt.  289 
(containing  quotation  from  Anderson  v.  Plercy.  20 
W.  Va.  824) ;  Hooper  v.  Hooper.  88  W.  Va.  541.  9  S.  E. 
Rep.  943;  Ruhl  v.  Berry,  47W.  Va.  824,  86  S.  £.  Rep. 
899.  See  further,  monog-raphic  note  on  '^Executors 
and  Administrators"  appended  to  Rosser  v.  De- 
priest,  6  Gratt  6. 

{Same— Interest  on  Actual  Receipts.— See  principal 
case  cited  in  foot-not^  to  Dllliard  v.  Tomllnson,  1 
Munf.  183:  Reltz  v.  Bennett  6  W.  Va.  4SS:  M'Call  v. 
Peachy.  3  Munf.  289. 
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4.  SaoM— Interest  on  Lcsaclas.l— An  executor  is  not 
charsreable  with  interest  on  a  learacy  payable  to 
an  infant  before  a  ffuardlan  has  been  appointed. 
and  he  has  received  notice  of  sach  apx>ointment. 

8.  Snme-When  Not  Charged  with  Lom  of  Dobt.- 
Under  what  circumstances  an  executor  is  not  to  be 
charged  with  the  loss  of  a  debt,  contracted  with 
him  on  behalf  of  the  estate  of  his  testator,  or  for 
a  loss  incurred  by  his  entrusting  an  asrent  with 
bonds  for  collection. 

6.  Same— CompenMtion—Conunisslon— Ten  Per  Con- 
tnm,!— An  executor  may  reasonably  be  allowed  a 
commission  of  ten  per  centum  on  moneys  re- 
ceived by  him.  where  the  debts  were  very  small 
and  numerous,  and  the  debtors  presumed  to  have 
been  much  dispersed. 

See  Fitzfirerald.  Executor  of  Jones,  v.  Jones,  1 
Munf .  p.  160.  and  Triplett*s  Executors  v.  Jame- 
son. 2  Munf.  242. 

Francis  Mara,  of  Greenbrier  Conntj,  who 
died  in  the  year  1791,  bequeathed  his  prop- 
erty to  be  equally  divided  between  his  widow 
Hannah,  and  his  daughter  Margaret;  ap- 
pointing the  widow  executrix,  and  William 
H.  Cavendish  executor.  Thomas  Fleming 
intermarried  with  the  widow,  and  claiming 
also  as  guardian  ot  the  daughter,  filed  a 
bill  in  the  Superior  Court  of  Chancery,  for 
the  Staunton  District,  against  Cavendish, 
for  an  account  and  distribution ;  alleging 
that  his  wife,  the  executrix,  had  never 
acted,  and  that  the  executor  was  responsi- 
ble for  the  whole  estate. 

Cavendish  answered,  in  part,  denying 
such  sole  responsibility ;  but  declaring  his 
willingness  to  render  a  fair  account;  stat- 
ing too,  that  he  was  not  informed  of  the 
plaintiff's  authority  to  receive  the  daugh- 
ter's part,  until  1805. 

The  plaintiff  replied  generally,  and  an 
account  was  directed.  The  Commissioner 
made  a  report,  to  which  the  defendant  filed 
sundry  exceptions.  In  the  account  stated 
by  the  Commissioner,  the  defendant  was 
charged  with  all  the  debts  due  on  the  tes- 
tator's books,  and  with  the  whole  amount 
of  the  bales  of  a  store  of  goods,  and  all 
the  other  property,  as  becoming  due 
199  on  the  1st  of  October,  *1792;  **at 
which  time  it  was  presumed  the 
money  arising  from  the  sale  of  the  estate 
was  all  due;"  and  from  that  day  interest 
was  charged  on  the  total  sum ;  all  subse- 
quent payments  by  the  executor  were  ap- 
plied in  the  first  place  to  the  discharge  of 
interest;  and  interest  was  continued  on 
whatever  surplus  of  principal  was  left. 

One  Hutcheson  was  indebted  to  the  tes- 
tator in  91.  Os.  4d.  He  purchased  from  the 
executor,  articles  to  the  amount  of  71.  9s.  Id. : 


I Snine— Interest  on  Legacies.— On  the  authority  of 
the  principal  case,  it  was  held  in  Johnson  v.  Mitch- 
ell, I  Rand.  200,  210.  that  where  a  lesracy  is  left  in 
ti-ust  and  the  trustee  refuses  to  act,  the  executor  is 
not  bound  to  pay  the  legacy  until  a  new  trustee  is 
appointed  by  the  court  of  chancery,  and  is  not 
chargeable  with  interest,  before  the  decree.  See 
further,  mouofirraphic  note  on  "Lesracies  and  De- 
vises" appended  to  Early  v.  Early.  Glim.  124. 

tSame—Compenaatlon— Commissions  Ten  Per  Cent.— 
An  executor  may  reasonably  be  allowed  a  commis- 
sion of  ten  per  cent,  on  moneys  received  by  him. 
where  the  jlebts  are  very  small  and  numerous  and 
the  debtors  presumed  to  have  been  much  dispersed. 
Beecher  v.  Foster,  67  Va.  606,  42  S.  E.  Rep.  664,  citlngr 
principal  case  on  the  same  point  The  principal  case 
is  cited  in  GrefiTory  v.  Parker.  87  Va.  456. 12  S.  E.  Rep. 
801;  foot-note  to  Fitzgerald  v.  Jones,  1  Munf.  160; 
Estill  V.  McClintic,  11  W.  Va.  412.  See  further, 
monosrraphic  note  on  "Executors  and  Administra- 
tors" appended  to  Rosser  v.  Deprlest,  6  Gratt,  6. 

Some— AtfmUslons  of— Admissibility  as  Bvldence.— 
See  Gilmer  v.  Baker.  84  W.  Va.  87;  footnote  to  Cox  v. 
Thomas.  9  Gratt.  828  (containinif  an  excerpt  from 
Gilmer  v.  Baker.  24  W.  Va.  87). .  ' 


he  also  received  from  the  executor,  two 
bonds  for  property  sold,  amounting:  to 
461.  Is.  4}id.  for  collection,  and  executed  a 
mortgage  for  the  whole  amount;  but  it 
turned  out,  that  there  was  a  prior  mortgage 
and  the  debt  was  lost  by  insolvency.  The 
Commissioner,  although  he  had  charged 
the  defendant  with  all  the  debts,  refused 
to  credit  these  sums. 

He  likewise  refused  to  credit  141.  6s.  9d., 
the  amount  of  three  small  purchases  by  Ed- 
ward M'Kinstry,  Isaac  Reamy,  and  Abra- 
ham Thompson.  The  first  was  (as  the 
exception  states)  to  have  given  bond  the 
next  day  after  the  sale,  but  absconded 
that  night:  the  other  two  entered  in  the 
western  army  before  any  suit  could  be  in- 
stituted. 

The  defendant  claimed  credit  for  certain 
book  debts  included  in  the  charges  made 
against  him :  but  the  Commissioner  being 
of  opinion,  that  those  debts  had,  in  all 
probability,  been  collected,  refused  the  al- 
lowance. 

He  would  not  allow  the  defendant 
41.  12s.  3d.,  for  the  amount  of  a  note  of  one 
James  Boyer,  which  the  defendant  thought 
could  not  be  made,  and  therefore  did  not 
sue. 

He  allowed  only  five  per  cent,  com- 
mission for  the  trouble  of  collection,  and 
responsibility  for  all  the  claims  and  debts ; 
notwithstanding  they  were  numerous  and 
small,  and  the  debtors  probably  much  dis- 
persed at  the  time  of  collection. 

On  all  these  points,  except  the  mode 
of  charging  interest,  the  defendant 
excepted  formally.  And,  at  the  hearing 
he  tendered  an  additional  exception;  viz. 
**that  the  account  was  not  taken,  or 
200  the  interest  charged  agreeably  *to  the 
rules  laid  down  by  the  Court  of  Ap- 
peals in  the  case  of  Cranberry  v.  Gran- 
berry,  1st  Washington."  This  exception 
was  not  received  by  the  Court,  because, 
**lst.  It  had  not  been  offered  in  due  time, 
agreeably  to  the  rules  of  Court;"  and, 
2d.  '^Becausethe  Court  considered  this  a 
case  in  which  all  the  moneys  belonging  to 
the  estate  were  either  in  the  hands  of  the 
executor  before  interest  was  charged 
against  him,  or  of  debtors  who  were  prop- 
erly chargeable  with  interest.*' 

The  Chancellor  sustained  the  exception 
as  to  the  91.  Os.  4d.  part  of  Hutcheson 'a 
mortgage;  allowed  ten  per  cent,  commis- 
sion ;  and,  overruling  all  the  other  excep- 
tions, decreed  the  balance  to  be  paid  to  the 
plaintiff,  including  the  infant's  part;  with- 
out annexing  a  condition,  that  a  bond 
should  be  given  for  refunding  in  the  event 
of  debts  arising  to  charge  the  estate. 
From  this  decree  the  defendant  appealed. 
Mr.  Botts,  who  was  counsel  for  the  ap- 
pellant, being  dead,  Williams,  on  his  be- 
half, submitted  the  following  points: 

1st.  That  if  the  defendant  is  taken  to 
have  admitted  the  authority  of  the  plaintiff 
to  receive  the  infant's  part,  the  chancellor, 
who  was  ex  officio  her  guardian,  ought  not 
to  have  hazarded  the  sacrifice  of  her  for- 
tune upon  the  uncertainty  of  the  plaintiff's 
authority,  as  to  which  such  admission  could 
not  bind  her. 
2d.  That  the  admission  of  the  defendant, 
I  that  he  had  been  informed  of  the  plaintiff's 
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right  to  receive  the  infant's  part,  was  no 
admission  of  the  correctness  of  that  infor- 
mation. 

3d.  That  the  ward  ought  to  have  sued  by 
her  guardian,  in  order  that  the  suit  might 
survive  to  her  if  she  attained  her  age,  or 
in  case  of  the  guardian's  death  before  it 
ended. 

4th.  That  there  was  error  in  subjecting 
the  executor  to  the  loss  of  the  book-debts, 
without  any  proof  that  a  witness  existed  to 

support  a  suit  for  any  one  of  them. 
201         *5th.     That    the    other    exceptions 
should    have  been    sustained    by  the 
chancellor. 

And  6th.  That  there  was  error  in  distrib- 
uting the  estate  without  directing,  as  a 
condition,  that  a  bond  for  refunding  should 
be  executed. 

No  counsel  appeared  for  the  appellee. 

Thursday,  March  10th,  1814,  the  president 
delivered  the  opinion  of  the  Court. 

**The  court  is  of  opinion  that  the  decree 
is  erroneous  in  charging  the  executor  with 
the  debts,  either  old  or  new,  due  to  the  es- 
tate, at  the  time  when  they  became  due; 
except  in  those  cases  where  the  debts  were 
lost  by  his  negligence  or  improper  conduct. 
They  should  have  been  charged  to  him  at 
the  time  when  actually  received ;  of  which 
his  account,  rendered  on  oath,  would  be 
prima  facie  evidence.  The  decree  is  also 
erroneous  in  charging  the  executor  with 
interest  from  the  time  the  debts  became 
due,  without  any  proof  of  their  having 
been  then  received,  (a)  An  executor,  except 
as  to  debts  lost  by  his  negligence,  or  im- 
proper conduct,  is  chargeable  with  inter- 
est only  on  his  actual  receipts;  and,  even 
as  to  the  receipts,  the  Court  sees  nothing 
in  this  case  to  justify  a  more  rigid  rule 
than  that  established  in  the  case  of  Gran- 
berry  V.  Granberry,  in  Ist  Washington. 
The  decree'  is  also  erroneous  in  not  having 
distinguished  that  portion  of  the  money 
which  was  to  be  paid  to  the  appellee  in 
right  of  his  wife,  and  that  which  was  to 
be  paid  to  him  as  guardian  of  the  daughter 
of  the  testator;  and  the  Court  is  of  opinion 
that,  as  to  the  latter  portion,  the  executor 
is  not  chargeable  with  interest,  except 
from  the  time  when  the  guardian  was  ap- 
pointed, and  notice  thereof  given  to  the 
appellant. (b)  The  Court  is  also  of  opin- 
ion, that  the  appellant's  exception,  as  to 
the  money  intended  to  have  been  secured 
by  Hutchinson's  mortgage  in  the  proceed- 
ings mentioned,  should  have  been 
202  wholly  *sustained.*  It  approves  the 
allowance  of  a  commission  of  ten  per 
centum  under  the  particular  circumstances 
of  this  case,  where  the  debts  were  very 
small  and  numerous,  and  the  debtors  pre- 
sumed to  have  been  much  dispersed.  And 
(without  deciding  on  any  other  point,  as 
before  stated)  it  is  decreed  and  ordered, 
that  the  said  decree  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the  ap- 


pellant his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  it  is  ordered,  that  the  cause  be  re- 
manded to  the  said  Court  of  Chancery,  to 
be  finally  proceeded  in,  according  to  the 
principles  now  declared." 


Hutchinson  v.  Kellam,  and  Lymbrick  v. 

Seldon. 

October.  18tl. 

I.  Court  of  Appeals— Jurisdiction— ProohoULt— To  fflve 
the  Court  of  Appeals  Jurisdiction,  on  the  grtiund 
that  the  matter  in  controyersy  is  a  freehold,  or 
franchise,  the  riffht  to  the  freehold,  or  franchise, 
must  be  directly  the  subject  of  the  action,  not  in- 
cidently  or  collaterally. 

a.  Same— Same— Somo—TresiMflst— Case  at  Bar.— if, 
therefore,  in  an  action  of  trespass  quare  clansum 
freffit,  the  damasres  recovered  be  less  than  one 
hundred  dollars,  the  defendant  cannot  appeal  to 
this  court;  notwithstandinff  it  appears  from  the 
record  that  the  title,  or  bounds  of  land,  were 
drawn  in  question. 

These  causes  were  argued  together,  De- 
cember 16th,  1811,  in  the  Reporter's  ab- 
sence. The  single  point  on  which  the 
Court  decided,  was,  whether  it  had  juris- 
diction of  the  appeals  in  question.  In  both 
cases,  the  action  was  trespass  quare 
clausum  fregit,  and  the  damages  recovered 
less  than  one  hundred  dollars;  but  it  ap- 
peared from  the  records,  that  the  titles  or 
bounds  of  lands  were  drawn  in  ques- 
tion. 
203  ^Tuesday,  March  31st,  1812,  the 
judges  delivered  their  opinions  ser- 
iatim. 

JUDGE  COALTER.  These  are  actions 
of  trespass  quare  clausum  fregit,  in  which 
the   damages   found   are  below  100  dollars; 


(a)  DiUard  v.  Tomllnson.  1  Munf.  183. 

(b)  Dillard  ▼.  Tomlinson,  1  Munf.  183. 

♦Note.  The  defendant  in  this  exception  con- 
tended, that  he  ouarht  to  be  allowed  a  credit  for  the 
sum  intended  to  be  secured  by  Hutcheson's  mort- 
Rasre.  "as.  from  the  credit  before  ffiven  him  by  the 
testator,  and  his  rank  in  life,  (he  beinsr  high  sheriff 
of  the  county.)  there  was  a  reasonable  presumption 
that  he  mi^ht  l)e  trusted."— Note  in  Original 
EdiUon. 


tCourt  of  Appeals— Jurisdiction— Preehold.—To  srlTe 
the  appellate  court  Jurisdiction  on  the  ffronnd  that 
the  controversy  concerns  a  freehold,  it  must  be 
directly  the  subject  of  controversy.  McClauffherty 
V.  Morgan.  3d  W.  Va.  198.  14  S.  E.  Rep.  003:  Clark  v. 
Brown.  8  Gratt  551,  both  citing  the  principal  case. 

tSame— Seme— Same— Tre8pass.—The  action  of  tres- 
pass is  one  in  which  damages  alone  can  be  recovered* 
and.  although  title  or  bounds  of  land  may  be  inci- 
dentally or  collaterally  brousrht  into  question,  yet 
the  value  of  the  matter  in  controversy  is  from  the 
nature  of  the  action,  the  value  of  the  damages  sus- 
tained by  the  trespass,  and  this  as  well  where  the 
title  or  bounds  of  land  may  be  drawn  in  question  as 
where  they  may  in  no  manner  be  involved.  Thus 
in  such  case  if  the  damages  recovered  be  less  than 
one  hundred  dollars,  the  defendant  cannot  appeal 
to  the  court  of  appeals,  notwithstanding  it  appears 
from  the  record  that  the  title,  or  bounds  of  land 
were  drawn  in  question.  See.  citing  principal  case 
with  approval.  Clark  v.  Brown.  8  Gratt.  651:  Um- 
barker  v.  Watts.  25  Gratt  177:  Bnckner  v.  Metz,  77 
Va.  135;  Greathouse  v.  Sapp.  28  W.  Va.  8©. 

In  Skipwith  V.  YounfiT,  5  Munf.  276.  it  was  held  that 
in  an  action  on  the  case  for  consequential  damages, 
occasioned  by  the  erection  of  a  mill,  if  the  damages 
recovered  be  less  than  one  hundred  dollars,  the 
defendant  cannot  appeal  to  the  court  of  appeals, 
notwithstanding:  it  appears  from  the  record  that 
the  rigrht  to  erect  the  mill  was  drawn  in  question. 
JuDGBs  Cabell  and  Roane  considered  the  principle 
involved  to  be  the  same  as  that  in  hutchinson  v. 
Kellam.  and  base  their  opinion  on  this  case.  Judge 
Brooke,  who  concurred  with  Judges  Cabell  and 
Roane  in  dismissing:  the  appeal,  did  not  consider  it 
necessary  to  adopt  the  whole  course  of  reasoning: 
pursued  by  the  judgres  In  the  principal  case,  nor  did 
he  consider  it  material  to  inquire  whether  the  case 
at  bar  differed  from  the  principal  case:  bnt  Judge 
Coalteb  in  his  dissenting:  opinion,  distingrnished 
the  two  cases. 

See  further,  monographic  noU  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Tnmplke 
Co.,  1  Rob.  283. 

Appellate  Practice-  Dismissal  of  Appeal— Coets.— See 
monosrraphic  note  on  "Costs"  appended  to  Jones  v. 
Tatum.  19  Gratt  720.  See  principal  case  cited  on 
this  subject  in  Ayres  v.  Lewellin,  3  Leiffh  616. 
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and  the  question  is,  whether  the  appeals 
are  to  be  dismissedi  the  Court  not  having 
jurisdiction?  According  to  my  opinion, 
another  question  arises,  and  that  is, 
whether  the  freehold,  or  the  title,  or  bounds 
of  the  land,  were  drawn  in  question ;  and 
if  so,  that  we  should  take  jurisdiction  of 
the  cases,  notwithstanding  the  smallness 
of  the  damages :  but  I  am  arrested  in  this 
inquiry,  because  the  other  members  of  the 
Court  are  of  opinion,  that,  although  the 
freehold  may  have  been  in  controversy, 
and  decided  on  by  the  Court,  yet  the  dam- 
ages are  to  be  the  sole  criterion  by  which 
we  are  to  be  governed,  as  to  the  point  of 
jurisdiction ;  and  they  being  under  100  dol- 
lars, the  appeals  must  be  dismissed. 

After  the  most  careful  examination  of 
which  I  am  capable,  and  although  T  have 
had  the  benefit  of  the  most  patient  and 
able  advice  of  my  brethren,  I  have  not 
been  able  to  satisfy  myself,  that  the  dam- 
ages are  the  sole  criterion  by  which  we  are 
to  determine  our  jurisdiction  in  these  cases; 
and  it  therefore  becomes  my  duty  to  deliver 
my  opinion ;  satisfied,  when  the  opinion  of 
others  are  delivered,  I  shall  be  found  wrong, 
although,  at  present,  I  have  not  the  good 
fortune  to  perceive  it. 

The  Act  of  Assembly,  (a)  entitled,  **An 
act  for  reducing  into  one  act,  the  several 
acts  concerning  the  Court  of  Appeals,  and 
the  special  Court  of  Appeals,"  and  which 
passed  in  October,  1792,  in  the  2d  section 
enacts.  That  the  Court  of  Appeals,  amongst 
other  things,  shall  have  jurisdiction,  **also 
in  such  cases,  as  are  now  pending  therein, 
or  shall  be  brought  before  them  by  appeals, 
writs  of  error,  or  supersedeas,  to  reverse 
decrees  of  the  High  Court  of  Chancery,  or 
judgments  of  the  General  Court,  or  District 
Courts,  Ac.  if  the  matter  in  controversy  be 
equal  in  value,  exclusive  of  costs,  to 
204  100  dollars,  *if  the  judgment  sought 
to  be  reversed  shall  be  rendered  in 
the  District  Court,  or  150  dollars  if  in  the 
General  Court,  or  High  Court  of  Chancery, 
or  be  a  freehold,  or  franchise,  "(b) 

The  14th  section  of  the  same  law  enacts, 
"That  appeals,  writs  of  error,  and  super- 
sedeas, may  be  granted,  heard,  and  deter- 
mined by  the  Court  of  Appeals,  to,  and 
from  any  final  decree,  or  judgment  of  the 
High  Court  of  Chancery,  General  Court, 
and  District  Courts,  in  the  same  manner, 
and  on  the  same  principles,  as  appeals, 
writs  of  error,  and  supersedeas,  are  to  be 
granted,  heard,  and  determined  by  the 
High  Court  of  Chancery,  and  District 
Courts,  to,  and  from  any  final  decree  or 
judgment  of  a  Chancery  Court,"  Ac. 

The  District  Court  law  contains  two  sec- 
tions, which  it  may  be  proper  to  advert 
to.  (c)  This  law  passed  the  same  session 
with  the  other,  and  is  entitled,  ''An  act, 
reducing  into  one,  the  several  acts,  con- 
cerning the  establishment,  jurisdiction, 
and  powers  of  the  District  Courts.  The 
9th  section  declares,  ''That  the  Court, 
when  a  question,  new  or  difficult,  arises, 
may  adjourn  any  matter  of  law,  to  the 
General  Court;  or  any  party,  thinking 
himself  aggrieved  by  the  judgment  of  the 


(a)  Revised  Code,  1st  toI.  p.  80. 

(b)  Revised  CJode,  ist  vol.  p.  63. 

(c)  lb.  p.  78. 


District  Court,  may  appeal  therefrom,  as 
of  right,  or  obtain  a  writ  of  error  thereto, 
from  the  Court  of  Appeals,  not  of  right, 
but  at  the  discretion  of  the  Court." 

By  the  53d  section,  it  is  enacted,  "That 
where  any  person,  &c.  shall  think  himself 
aggrieved  by  the  judgment  of  a  County 
Court,  &c.  in  any  action,  suit,  or  contest 
whatsoever,  where  the  debt,  or  damages, 
or  other  thing  recovered,  or  claimed,  exclu- 
sive of  costs,  shall  be  of  the  value  of  lOO 
dollars,  or  3,000  pounds  of  tobacco,  or  where 
the  title,  or  bounds  of  land,  shall  be  drawn 
in  question,  or  the  contest  shall  be  concern- 
ing mills,  roads,  the  probat  of  wills,  or 
certificates  for  obtaining  administration, 
such  person  may  appeal,  &c.  to  the  District 
Court." 

205  *Under  these  Acts  of  Assembly,  the 
question     now     before     the     Court, 

arises ;  and,  before  I  come  particularly  to 
consider  them,  it  may  not  be  impertinent 
to  observe  that,  in  my  humble  opinion,  it 
would  frequently  save  the  Courts '  much 
perplexity  and  doubt,  were  the  legislature, 
in  passing  laws  to  organize  and  establish 
a  particular  Court,  to  enact,  positively  in 
one  act,  all  the  provisions  relative  to  that 
Court,  instead  of  applying  the  provisions 
for  establishing  other  Courts  to  it.  The 
contrary  course  of  legislation,  however, 
has  been  long  pursued,  and  doubtless  for 
wise  reasons :  this  is  abundantly  manifest, 
not  only  from  the  laws  nove  immediately 
under  consideration,  but  from  all  the  laws 
relative  to  the  judiciary  department,  in  all 
its  branches. 

Thus  the  legislature  having  established  a 
certain  principle  as  to  one  Court,  which  it 
finds  would  properly  apply  to  another, 
instead  of  re-enacting  it  as  to  that  other, 
adopts  and  applies  it,  by  a  general  clause, 
to  that  other.  This  may,  in  some  respects, 
not  be  an  unsafe  course.  The  uniformity 
of  the  principle,  as  to  both  Courts,  is  a 
desideratum,  which  might  be  put  to  hazard 
by  slight  variations  in  phraseology,  were  a 
new  bill  drawn ;  but,  be  this  as  it  may, 
this  course  of  legislation  has  been  adopted, 
and  it  becomes  us,  according  to  our  best 
judgment,  to  discover  the  intention  of  the 
legislature,  and  pursue  it.  To  return, 
however,  to  the  question  before  the  Court, 
I  understand  this  position  to  be  main- 
tained, as  to  the  jurisdiction  of  this  Court, 
in  actions  of  trespass  quare  clausum 
fregit:  that  although,  in  such  action,  the 
defendant  may  plead  that  the  freehold  is  in 
him,  or  if  the  action  be  between  two  coter- 
minous tenants,  each  holding  in  fee,  rela- 
tive to  their  boundaries,  in  which  cases, 
the  title  to  the  freehold  is  directly  litigated, 
and  decided  on ;  that  yet  this  Court  has  not 
jurisdiction,  to  reverse  an  erroneous  judg- 
ment, thus  settling  the  title  to  lands,  unless 
the  damages  recovered  be  100  dollars,  or 
upward.  That,  as  the  words  of  the  Act  of 
Assembly  require  that  the  matter  in  con- 
troversy shall   be  equal  in    value,  ex- 

206  elusive   *of  costs,    to    100   dollars,  or 
shall  be  a  freehold,  or  franchise,  that 

the  matter  in  controversy,  in  this  action, 
is  the  damages  to  the  freehold;  and  al- 
though the  title  to  the  freehold  may  be 
collaterally  decided  on,  yet  that  is  not  the 
matter  in   controversy,  and  so   these   cases 
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fall  within  the  first  member  of  the  sen- 
tence, and  require  that  the  damages  should 
be  100  dollata,  or  upward.  In  short,  al- 
though the  right  to  the  freehold  is  decided 
on,  that,  yet,  as  possession  cannot  be  re- 
covered by  this  action,  the  freehold  is  not 
the  matter  in  controversy,  within  the 
meaning  of  the  act. 

I  shall  first  consider  this  general  position, 
under  the  words  of  the  second  section  of 
the  act  above  quoted,  concerning  the  Court 
of  Appeals ;  and,  secondly,  I  shall  consider 
how  far  those  words  have  been  explained, 
or  enlarged  by  the  other  clauses  and  acts ; 
premising,  however,  that  there  is  no  doubt 
entertained,  as  I  understand,  that  an  ap- 
peal would  lie  to  the  District  Courts  for- 
merly, and  to  the  Circuit  Courts  now,  in 
actions  of  this  nature,  where  the  title,  or 
bounds  of  lands,  are  drawn  in  question, 
even  if  the  damages  recovered  be  but  a 
cent. 

I  shall  not  stop  to  inquire,  whether  the 
verdict  and  judgment,  in  this  action,  can 
be  pleaded  in  bar  of  any  action  for  another 
trespass,  on  the  same  lands,  but  shall  con- 
tent myself  by  admitting,  that  the  verdict 
is  only  evidence  to  another  jury,  as  the 
verdict  in  ejectment;  but  it  nay  not  <be 
improper  to  make  a  few  observations  as<  to 
the  nature  of  this  action,  as  laid  down  in 
the  books.  In  Bac.  Abr.  it  is  said,  that 
this  action,  as  well  as  those  of  ejectment 
and  waste,  is  a  mixed  action,  and  must  be 
brought  where  the  land  lies ;  and  in  the  3d 
vol.  of  Black.  Com.  p.  214,  it  is  said, 
relative  to  this  action,  '^That  it  is  one  of 
the  ways  devised,  since  the  disuse  of  real 
actions,  to  try  the  property  of  estates; 
though  it  is  not  so  usual  as  that  by  eject- 
ment; because  that  not  only  gives  dam- 
ages, but  also  possession  of  the  land: 
whereas  in  trespass,  which  is  merely  a  per- 
sonal suit,  the  right  can  only  be  ascer- 
tained, but  no  possession  delivered. 
207  Also  in  Gilbert's  *Ivaw  of  Evidence, 
p.  208,  it  is  laid  down,  that  the  de- 
fendant in  an  action  of  trespass,  may  pre- 
vail, on  the  plea  of  not  guilty,  by  making 
title  to  the  land,  for  then  he  satisfies  the 
declaration,  as  he  proves  that  he  did  not 
enter  into  the  plaintiff's  close,  but  his  own, 
and,  consequently,  that  is  a  very  just  dis- 
proof of  the  plaintiff's  declaration. 

It  will  be  my  first  object,  then,  to  con- 
sider, whether  a  fair  construction  of  the 
second  section  of  the  act  of  1792,  will  not 
authorize  this  Court  to  take  jurisdiction 
in  this  action  when  the  freehold  is  drawn 
in  question?  And,  secondly,  if  it  will  not, 
how  far  that  section  has  been  explained, 
or  amended  and  enlarged,  by  the  clause 
authorizing  appeals  to  this  Court,  in  the 
same  manner,  and  on  the  same  principles, 
as  appeals  are  granted  from  the  County 
Courts  to  the  District  Courts. 

In  construing  statutes,  it  is  proper,  that 
all  acts  in  pari  materia,  though  some  of 
them  may  be  out  of  force,  are  to  be  con- 
sulted in  forming  a  conclusion,  (a)  By  the 
act  of  1705, (b)  for  establishing  a  Greneral 
Court,  an  appeal  lay  in  every  case  to  that 
Court,  of  what  nature  or  value  soever  the 
cause  should   be;  but  in    personal  actions, 


(a)  Gasklnsv.  Commonwealth,  1  Call,  198. 

(b)  - " 


Edition  of  1784,  p.  168. 


where  the  judgment  or  decree  was  for  any 
sum  under  201. ,  or  4,000  pounds  of  tobacco* 
the  appellant  could  only  assign  error  in 
matter  of  right ;  if  above  that,  but  under 
501.,  or  10,000  pounds  of  tobacco,  he  could 
only  assign  error  in  matter  of  right,  and 
such  errors  in  form  as  had  been  insisted 
on  in  the  Court  below ;  but  where  above  501., 
and  in  all  real  actions,  of  what  value 
soever,  he  might  assign  any  errors,  either 
of  form  or  substance. 

The  damages  in  personal  actions  was 
fifteen  per  cent.,  and  in  real  actions,  2,000 
pounds  of  tobacco:  mixed  actions,  such  as 
ejectment  and  waste,  and  trespass  quare 
clausum  f regit,  if  that  be  a  mixed  action, 
do  not  seem  to  be  expressly  provided  for, 
but,  partaking  of  the  reality,  probably 
were  embraced  in  the  clause  relative  to 
real  actions. 

208  •By  the  act  of  1748(c)  for  establish- 
ing a  General  Court,  where  any  per- 
son, Ac,  is  aggrieved  by  the  judgment  of 
any  other  Court  of  record,  &c.,  in  any 
action  or  suit  whatsoever,  where  the  debt, 
or  damages,  or  other  matter  recovered  in 
such  action,  exclusive  of  costs,  shall  exceed 
101.,  or  2,000  pounds  of  tobacco,  or  where 
the  title  or  bounds  of  land  shall  be  drawn 
in  question,  such  party  may  appeal,  &c. ; 
but  it  is  restrained  in  assigning  errors  be- 
tween 101.  and  201.,  and  between  20h  and 
501.,  in  the  same  manner  as  stated  in  the 
act  of  1705:  but  where  the  judgment  or 
decree  is  for  more  than  501.,  or  10,000 
pounds  of  tobacco,  and  in  all  real  actions 
of  what  value  soever,  any  errors  may  be 
assigned. 

Damages  on  affirmance  in  personal  and 
mixed  actions  are  fifteen  per  cent. ;  and  in 
real  actions  2,000  pounds  of  tobacco:  and 
where  the  plaintiff  or  demandant  appeals, 
and  judgment  is  affirmed,  he  pays  damages 
amounting  to  500  pounds  of  tobacco;  and 
no  appeal  shall  be  valid,  or  writ  of  error, 
or  supersedeas  granted,  where  the  debt, 
damages,  or  other  matter  recovered,  shall 
be  of  less  value  than  101.  or  2,000  pounds  of 
tobacco,  exclusive  of  costs,  unless,  in  such 
suit,  the  title  or  bounds  of  land  shall  be 
in  question. 

This  last  law  was  re-enacted  verbatim  in 
1753,  as  to  these  matters,  and  so  the  law 
remained  until  the  acts  of  1777,  October 
session :  whereby  the  jurisdiction  of  the 
General  Court,  which  was  theretofore,  as 
well  in  common  law  as  Chancery  cases,  and 
was  the  supreme  Court,  on  this  side  the 
water,  was  divided ;  by  the  first  ot  which, 
(Ch.  Rev.  14,)  a  Court  of  Chancery  was  es- 
tablished, and  by  the  second,  (Ch.  Rev.  17,) 
the  General  Court,  having  only  common 
law,  and  criminal  jurisdiction. 

By  the  42d  section  of  this  latter  act,  it 
is  provided,  That  if  any  person,  &c.  shall 
think  themselves  aggrieved  by  the  judg- 
ment or  sentence  of  any  Court,  &c.  in  any 
action,  suit,  or  contest,  where  the  debt,  or 
damages,  or  other  thing,  recovered  or 
claimed,  exclusive  of  the  costs,    shall 

209  *be  of  the  value  of  101.  or  2,000  pounds 
of  tobacco,    or    where    the    title,    or 

bounds  of  land,  shall  be  drawn  in  question, 
or  the  contest  shall  be  concerning  mills, 
roads,  the  probat  of   wills,    or   certificates 

(c)  EdiUon  of  1748,  p.  246. 
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for  obtaining  letters  of  administration, 
such  person  may  appeal,  Ac.  Bjr  the  43d 
section,  where  the  defendant,  in  a  per- 
sonal action,  appeals  daifaagfes,  on  affirm- 
ance, shall  be  ten  per  cent.,  and  when  in 
a  real  or  mixed  action,  101.  or  2,000  pounds 
of  tobacco;  and  where  the  plaintiff  appeals, 
and  in  contests  abont  mills,  &c. ,  where  the 
judgement  is  affirmed,  the  party  appealing 
shall  pay  51. 

The  word  claimed,  united  with  the  thing 
recovered,  occurs  first  in  this  law,  as  also 
the  jurisdiction  in  cases  of  mills,  &c. ;  and 
mixed  actions  are  by  express  provision  put 
on  the  same  footing  with  real  actions,  as 
to  the  damages  on  affirmance. 

This  Court,  as  to  common  law  cases,  then 
remained  the  Court  in  the  last  resort,  until 
May  session,  1779,  when  an  act  passed  (Ch. 
22, )  constituting  the  Court  of  Appeals,  to 
consist  of  the  Judges  of  the  High  Court  of 
Chancery,  General  Court,  and  Court  of  Ad- 
miralty :  which  law  provides,  that  the  Qourt 
so  organised,  shall  have  jurisdiction,  inter 
alia,  in  all  suits  brought  before  them  by 
appeals,  and  writs  of  error,  to  reverse  de- 
crees of  the  High  Court  of  Chancery,  judg- 
ments of  the  Greneral  Court,  and  sentences 
of  the  Court  of  Admiralty,  Ac.  if  the  matter 
in  controversy  be  equal  in  value,  exclusive 
of  costs,  to  501.  or  be  a  freehold  or  fran- 
chise ;  here  the  words  now  under  considera- 
tion first  occur. 

Under  these  laws,  it  will  be  admitted,  I 
presume,  that  the  Greneral  Court,  prior  to 
the  year  1779,  that  is  to  say,  from  the  year 
1748,  until  that  time,  had  jurisdiction  by 
appeal,  being  the  Court  in  the  last  resort, 
in  all  actions,  whether  real,  personal,  or 
mixed,  let  the  damages  be  what  they  may, 
provided  the  title,  or  bounds  of  lands,  were 
drawn  in  question;  and,  of  course,  that 
the  Court   would    have    taken    jurisdiction 

in  these  cases. 
210  *It  is  said  though,  that  the  legisla- 

ture intended  a  change  in  this 
respect  in  the  Court  of  the  last  resort,  and 
to  confine  the  jurisdiction,  unless  the  dam- 
ages were  100  dollars,  or  upwards,  to  such 
real  actions,  and  at  most  to  such  mixed  ac- 
tions, as  ejectment  and  waste,  where  pos- 
session of  the  land  itself  might  be 
recovered.  The  fact  is,  that  for  near  half 
a  century,  in  tire  disputes  concerning  land, 
the  value  of  the  subject  matter  of  dispute, 
not  the  value  of  the   particular   tract,    has 

fiven  the  appellate  Court  jurisdiction,  (a) 
he  action  of  trespass  quare  clausum 
fregit,  as  all  the  books  say,  may  decide  the 
right  to  the  freehold.  It  is  an  action, 
which,  in  all  times,  has  been  much  used 
in  this  country,  to  settle  titles,  and  particu- 
larly disputed  boundaries;  and  in  these 
actions,  where  the  freehold  is  in  contro- 
versy, and  the  principal  matter  in  contro- 
versy, and,  as  in  actions  real,  the  damages, 
as  well  as  the  right  to  the  freehold,  are 
also  in  controversy,  but  the  latter,  the  prin- 
cipal matter,  I  cannot  see  why  we  should 
stick  in  the  letter,  and  say,  that,  though 
the  freehold  has  been  litigated,  and  decided 
on,  yet,  because  possession  could  not  be 
delivered,  that  the  freehold  was  not  the 
matter  in  controversy.  If  we  take  the  letter 
of  the  act,  this  Court  ought  not  to  take  ju- 


(a)  S  CaU,  470-4. 


risdiction  in  ejectment  cases,  because  that 
action  is  not  for  a  freehold,  but  for  a  term 
of  years,  and  judgment  is  given  for  the 
term,  which  is  not  a  freehold ;  yet,  because 
the  title  of  the  lessor  of  the  plaintiff  to  the 
freehold,  as  well  as  that  of  the  defendant 
are  incidentally  drawn  in  and  decided  on, 
this  Court  always  takes  jurisdiction  in 
those  cases.  Taking  it  therefore,  either 
according  to  the  reason  or  letter  of  the  law, 
I  cannot  see  why  jurisdiction  should  be 
taken  in  one  of  these  actions,  and  not  in 
the  other;  the  rights  of  the  parties  are 
equally  decided  in  both  actions ;  and  as  the 
Supreme  Court  had  jurisdiction  in  both 
cases  equally  for  near  half  a  century,  as  I 
can  see  no  reason  for  changing  the  law,  and 
as  such  change,  if  it  did  take  place,  is 
rather  to  be  inferred  than  found  in  the  ex- 
press letter  of  the  act,  the  law,  sup- 
211  posed  to  *ch«nge  the  former,  not 
declaring,  that  it  is  in  those  cases, 
and  those  only,  in  which  the  freehold  op 
franchise  is  not  only  controverted,  but  pos- 
session delivered  or  restored;  I  am  not 
disposed  to  think  that  the  jurisdiction  of 
the  Court,  in  the  last  resort,  was  intended 
to  be  narrowed  as  to  this  subject,  within 
what  it  had  formerly  been.  Why  does  this 
Court  take  jurisdiction  in  actions  of  false 
imprisonment,  where  the  defendant  justi- 
fies because  the  plaintiff  is  his  slave,  and 
where  the  very  finding  of  damages  to  100 
dollars,  perhaps,  would  be  error?  It  is  not 
because  there  is  judgment  to  deliver  the 
plaintiff  from  imprisonment;  but  because 
the  right  of  freedom,  the  loss  of  which 
would  completely  disfranchise  him,  is  in- 
cidentally and  collaterally   decided. 

In  the  case«of  Hutcheson  and  Kellum,  if 
the  Court  had  instructed  the  jury  as  to  the 
law  of  the  case,  and  under  that  instruction, 
they  had  found  for  the  defendant,  this  Court 
would  have  had  jurisdiction.  (2  Call,  SOS;  3 
Call,  181. )  But  if  A.  sues  B.  for  a  trespass 
on  100  acres  of  land ;  the  defendant  claims 
the  whole  tract,  and  the  Court,  erroneously, 
instruct  the  jury,  that  he  has  title  to  ninety 
acres  of  the  tract,  so  that  the  damages  to 
the  ten  acres  only  amount  to  ten  dollars, 
the  plaintiff  has  no  redress,  although,  but 
for  that  erroneous  instruction,  he  would 
not  only  have  had  his  title  correctly  estab- 
lished to  the  100  acres,  but  would  probably 
have  got  100  dollars  damages,  or  more ;  so 
that  establishing  his  title  to  the  ten  acres 
would  be  a  real  misfortune  to  him;  for, 
had  the  Court  decided  against  him,  as  to 
the  whole  tract,  the  whole  error  would  have 
been  corrected  here.  But  if  I  had  any 
doubts  upon  this  subject,  they  are  not  only 
removed,  as  to  cases  of  freehold,  but  as  to 
all  cases  where  the  title  or  bounds  of  land 
are  drawn  in  question,  by  the  14th  section 
of  the  act  of  1702,  which  gives  this  Court 
jurisdiction,  in  appeals,  writs  of  error,  and 
supersedeas,  in  the  same  manner,  ana  on 
the  same  principles  as  appeals,  &c.,  are 
granted  to  the  District  Courts,  from  judg- 
ments of  the  inferior  Courts. 
212  *As  this  act    professes    to    be,    an 

act  for  reducing  into  one  act  the 
several  acts  concerning  the  Court  of  Ap- 
peals, &c.,  it  will  be  proper  to  look  back  to 
the  time  and  occasion  when  the  clause  in 
question  was  originally  enacted.     It  will  be 
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recollected,  that  from  1779  until  1788,  the 
Court  of  Appeals  consisted  of  the  judges 
of  the  General  Court,  High  Court  of  Chan- 
cery, and^Court  of  Admiralty:  but  on  the 
22d  day  of  December,  1788,  two  acts  passed, 
the  one  (ch.  67,)  to  establish  District 
Courts;  the  other  (ch.  68,)  to  establish  a 
Court  of  Appeals,  to  consist  of  five  judges, 
to  be  elected  according  to  the  constitution, 
by  joint  ballot  of  both  houses. 

By  the  first  of  these  acts,  (sec.  16,)  it  is 
declared,  that  questions  of  difficulty  may 
be  adjourned,  &c.  Ac. ;  where  a  party 
thinks  himself  aggrieved  by  the  judgment 
of  the  District  Court,  he  may  appeal  there- 
upon as  of  right,  or  obtain  a  writ  of  error 
thereto,  from  the  Court  of  Appeals,  not  of 
right,  but  at  the  discretion  of  the  Court. 
Thus  it  would  seem,  that  by  this  section, 
an  appeal  would  be  allowed  in  all  cases 
in  which  that  Court  had  jurisdiction,  even 
in  actions  of  slander,  where  the  damages 
were  under  1(X)  dollars.  This  general  right, 
however,  was  afterwards  restrained,  as  will 
be  seen.  By  the  87th  section  of  the  same 
law,  it  is  declared,  that  where  any  person 
thinks  himself  aggrieved  by  the  judgment 
of  the  County  Court,  &c,,  in  any  action, 
Buit,  or  contest  whatever,  where  the  debt, 
or  damages,  or  other  thing  recovered,  or 
claimed,  in  such  suit,  exclusive  of  costs, 
shall  be  of  the  value  of  301.  or  3,<X)0  pounds 
of  tobacco,  or  upwards,  or  where  the  title, 
or  bounds  of  lands  are  drawn  in  question, 
or  the  contest  shall  be  about  mills,  roads, 
the  probat  of  wills,  or  certificates  for  ob- 
taining administration,  such  person  may 
appeal  to  the  District  Court. 

By  the  2d  of  these  acts,  to  wit,  that  or- 
ganizing the  Court  of  Appeals,  it  is  enacted, 
after  directing  how   the   judges  are   to   be 

elected,  &c.  (in  sec.  12,)  that  the  sev- 
213      eral  *acts  of  assembly,  concerning  the 

Court  of  Appeals,  as  it  is  at  present 
constituted,  shall  be  pursued,  mutatis 
mutandis,  as  far  as  it  is  not,  or  shall  not 
be  otherwise  directed  by  this  or  a  future 
act  or  acts.  This,  then,  would  adopt  the 
former  law  of  May,  1719;  and  had  the  right 
of  appeal  been  intended  to  remain  the 
same  as  under  that  act,  if  it  was  not  con- 
sidered as  altered  by  the  section  above 
noted,  there  would  have  been  no  necessity 
for  any  further  provision ;  but  the  district 
law  above  cited  (sec.  16, )  had  given  a  general 
appeal,  and  the  former  law,  establishing 
the  Court  of  Appeals,  had  neither  provided 
for  the  cases  of  tobacco  debts,  nor  caveats, 
nor  for  those  arising  in  disputes  about 
mills,  roads,  Ac.  The  section,  therefore, 
further  declares,  and  enacts  thus:  **pro- 
vided,  always,  that  appeals,  writs  of  error, 
and  supersedeas  may  be  granted,  heard, 
and  determined,  by  the  Court  of  Appeals, 
to  and  from  any  final  judgment  of  the  Dis- 
trict courts^  in  the  same  manner,  and  on 
the  same  principles,  as  appeals,  writs  of 
error,  and  supersedeas,  are  to  be  granted, 
heard,  and  determined,  by  the  District 
Courts,  to  and  from  final  judgments  in  the 
County  Courts.  According  to  these  acts, 
then,  this  Court  took  jurisdiction  in  all 
cases  of  caveats,  cases  of  roads,  mills,  &c. 
in  cases  of  tobacco  debts,  to  the  amount  of 
3,000  lbs.  and  upwards,  and  in  other  cases 
where    the    sums    recovered,    or    claimed, 


were  301.  and  upwards.  As  to  this  latter 
point,  to  wit,  extending  the  jurisdiction  to 
cases  as  low  as  301.,  it  will  be  seen  by  recur- 
rence to  the  otdef  book,  (No.  2,  p.  90,)  in  the 
case  of  Yancey  v.  Johnson,  that  there  was 
a  judgment  recovered  in  the  Charlottesville 
District  Court,  by  the  appellee,  against 
the  appellant,  on  the  2d  of  September,  1790, 
for  301.  lis.  lOd.  damages  and  costs,  in  an 
action  of  assumpsit;  which  judgment  was 
reversed  in  this  Court  in  June,  1791.  In 
the  case  of  Lee  v.  Gale,  in  the  same  book, 
p.  140,  211.  2s.  Id.  were  recovered  in  the 
County  Court,  in  March,  1788 ;  also,  in  an 
action  of  assumpsit,  an  appeal  was  taken 
to    the    General  Court,  then    having 

214  cognizance  *as  low  as  101. ;  it  was,  of 
course,     transferred    to    the    District 

Court,  where,  in  1791,  the  judgment  was 
affirmed ;  and  that  judgment  was  affirmed 
in  this  court;  its  jurisdiction,  as  to  appeals, 
being  co-extensive  with  that  of  District 
Courts.  Thus  the  Court  of  Appeals,  prior 
to  the  acts  of  1792,  took  jurisdiction  in  cases 
below  501.  But  it  may  be  said,  that  these 
cases  passed  sub  silentio,  and  that  the 
court,  in  reality,  at  that  time,  had  not  ju- 
risdiction below  501.  It  can  scarcely  be  sup- 
posed that  they  passed  without  observation, 
and  if  observed,  could  not  have  passed 
without  some  consideration.  I  have  no 
doubt  the  Court  considered  their  jurisdiction 
enlarged,  by  that  clause,  to  cases  of  100 
dollars  in  amount :  but  the  case  of  Gaskins  v. 
Commonwealth,  1  Call,  194,  in  a  solemn  ad- 
judication, that  thin  clause  did  operate  on  the 
jurisdiction  of  this  Court,  and,  I  think,  the 
jurisdiction  taken  in  caveats,  (a)  in  which 
cases  neither  party  has  the  freehold,  unless 
where  the  caveator  may  claim  by  prior  pat- 
ent. The  cases  of  roads,  mills,  probat  of 
wills,  and  granting  letters  of  administra- 
tion, particularly  the  two  latter,  together 
with  tobacco  debts;  for,  in  these  last,  the 
jury  does  not  find  the  value,  but  the  debt, 
to  the  amount  of  so  many  pounds  of  to- 
bacco, as  the  bond  specifies,  must  all  de- 
pend on  this  clause. 

The  legislature,  too,  considered  the  jnris- 
diction  as  extended  by  that  law  to  cases  of 
100  dollars ;  for,  in  1792,  when  they  come  to 
reduce  the  general  acts  into  one,  they  in- 
sert that  sum  in  the  law.  But  it  may  t>e 
said,  as  they  changed  the  -  sum,  why  did 
they  not  change  the  other  phraseology  of 
the  section,  so  as  to  make  it  the  same  as 
the  section  in  the  District  Court  law?  I 
answer,  that  had  they  done  so,  it  would 
have  been  necessary  to  have  inserted  several 
clauses  from  the  District  Court  law,  which 
the  legislature  wished  to  avoid,  by  retain- 
ing the  clauses  in  question,  and  particularly 
as  they  were  professing  simply  to  reduce 
into  one  the  several  acts,  &c. :  but  there 
may  have  been  another  reason ;  the  word 
franchise  was  not  in  the  District  Court 

215  law.  This  is  certainly  '^an  important 
subject  of  jurisdiction;  and,  there- 
fore, without  altering  the  laws  as  they 
therefore  stood,  the  legislature  satisfied 
themselves  by  reducing  them  into  one    act. 

Upon  the  whole,  I  can  see  no  reason  for 
confining  the  jurisdiction  of  this  court  to 
cases  of  freehold,  where,  as  well  the  title 
as  possession,  is  adjudged  to  the  one  party 

(a)  Carrie  v.  Martin,  8  CaU  4a 
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or  the  other.  I  think  I  am  not  impelled  to 
a  contrary  decision  by  the  2d  section  of  the 
Court  of  Appeals'  law ;  and  that,  if  that 
section  was  more  express,  yet  it  must  be 
taken  in  conjunction  with  the  other  sec- 
tions and  laws;  and  all  must  be  construed 
together  as  forming  one  system,  and  so  to 
have  their  respective  operations.  I  think, 
-therefore,  that  the  court  may  have  juris- 
^diction  in  these  cases,  if  the  freehold,  or 
title,  and  bounds  of  lands,  are  in  question, 
and  that  we  ought  to  look  into  the  records 
to  see  if  such  is  the  case. 

JUDGE  CABKLIv.  These  were  actions 
of  trespass  quare  clausum  fregit,  in  which 
the  damages  recovered  were  less  than  100 
dollars ;  and  the  only  question  is,  whether 
this  court  can  take  jurisdiction ;  it  appear- 
ing from  the  records  that  the  title  or  bonds 
of  lands  were  drawn  in  question  in  the  in- 
ferior court. 

I  consider  this  question  as  lying  within 
a  very  narrow  compass,  and  susceptible  of 
a  ready  solution,  by  reference  to  the  clause 
in  the  act  of  assembly  regulating  the  jnris- 
•diction  of  this  Court,  as  contrasted  with 
that  regulating  the  appellate  jurisdiction 
of  the  District  Courts.  To  give  this  Court 
jurisdiction,  the  matter  in  controversy 
must  be  equal  in  value  to  100  dollars,  or 
must  be  a  freehold  or  franchise.  The  ac- 
tion of  trespass  is  one,  in  which  damages 
only  are  recovered ;  and,  although  the  title 
or  bounds  of  lands  may  be  incidentally  and 
collaterally  brought  in  question,  yet  the 
value  of  the  matter  in  controversy  is,  from 
the  very  nature  of  the  action,  the  value  of 
the  damages  sustained  by  the  trespass ;  and 
this,  as  well  where  the  title  or  bounds 
216  of  land  may  be  drawn  *in  question, 
as  where  they  may  in  no  manaer  be 
involved  in  the  dispute.  To  give  this  Court 
jurisdiction  on  the  ground  of  freehold  or 
franchise,  the  language  of  the  law  is  ex- 
press, not  that  the  matter  in  controversy 
must  have  relation  to,  or  concern  a  freehold 
or  franchise,  but  must  be  a  freehold  or 
franchise.  I  consider,  therefore,  that  it 
must  be  directly  the  subject  of  controversy, 
and  not  incidentally  and  collaterally,  as  in 
actions  of  trespass.  This  destination  seems 
to  have  been  particularly  •  attended  to  by 
the  legislature,  as  appears  from  the  marked 
difference  in  the  phraseology  of  the  two 
acts  regulating  the  jurisdiction  of  this 
court,  and  the  appellate  jurisdiction  of  the 
District  Courts.  In  the  latter,  the  expres- 
sions **be  a  freehold  or  franchise,"  are 
dropped,  and  others  adopted,  viz.  **the  title 
or  bounds  of  land  shall  be  drawn  in  ques- 
tion." I  cannot  conceive  that  they  meant 
the  same  thing  by  this  essentially  dilterent 
form  of  expression.  It  is  not  for  me  to  as- 
sign the  reason  of  the  difference;  it  is  suffi- 
cient that  the  legislature  has  determined 
that  the  difference  shall  exist.  I  am,  there- 
fore, of  opinion,  that  the  appeals  be  dis- 
missed. 

JUDGE  ROANE.  As  to  the  subject  of 
the  jurisdiction  of  this  Court  in  general,  I 
beg  leave  to  refer  to  the  opinion  I  have 
just  delivered  in  the  case  of  Lrcwis  v.  Lrong. 
The  result  of  that  opinion  is,  that  where 
the  matter  in  controversy  is  of  less  value 
than  100  dollars  this  court  has  no  jurisdic- 
tion,   unless   that  matter  be  a  freehold  or 


franchise.  This  is  expressly  laid  down  in 
the  2d  section  of  the  act  constituting  this 
Court,  and  is  not  changed  or  varied  by  the 
14tn  section  of  the  same  act,  declaring  that 
appeals,  writs  of  error,  or  supersedeas, 
shall  be  granted,  heard,  and  determined, 
by  this  Court,  to  and  from  the  judgments 
of  che  General  Court,  District  Courts,  and 
High  Court  of  Chancery,  in  the  same  man- 
ner, and  on  the  same  principles  as  they  are 
granted,  heard,  and  determined,  by  the 
High  Court  of  Chancery  and  District 
Courts,  to  and  from  the  judgments  of 

217  the    County    Courts.    ^These    terms, 
'* manner  and   principles,"    may    be 

abundantly  satisfied  without  impugning  or 
doing  away  the  criterion  of  jurisdiction  ex- 
pressly established  by  a  former  section  of 
the  same  act ;  and  it  is  presumed  that  this 
Court  went  full  far  enough,  in  the  case  of 
Gaskinsv.  Commonwealth  (a)  in  construing 
this  provision  to  embrace  the  limitation  of 
time  prescribed  in  relation  to  the  other 
Courts ;  in  a  case,  too,  in  which  there  was 
no  conflicting  provision,  as  to  appeals  al- 
lowed to  this  Court,  but  which  (to  say  the 
most)  was  merely  an  omitted  case:  al- 
though, as  to  the  County  Courts,  an  appeal 
lies  to  the  District  Courts,  in  cases  in 
which  the  title  or  bounds  of  land  shall  be 
drawn  in  question,  (probably  because  ques- 
tions of  this  kind,  being  generally  intricate, 
should,  in  no  event,  be  submitted  to  the 
final  decision  of  those  tribunals)  it  does 
not  follow  that  the  same  provision  was 
necessary  in  relation  to  trials  in  the  Dis- 
trict Courts,  or  Superior  Courts,  had  there 
been  no  provision  to  the  contrary.  Those 
Courts,  being  more  skilled  in  the  law, 
might,  in  the  opinion  of  the  legislature, 
well  be  trusted  with  the  final  decision  of 
questions  of  that  nature,  except  where  the 
sum  found  is  over  the  general  limits  of 
the  act,  or  where  the  controversy  is  for 
the  freehold  or  franchise  itself. 

It  is  said  that,  in  relation  to  the  old  Gen- 
eral Court,  appeals  lay  in  all  cases  where 
the  titles  of  land  came  in  question.  This 
is  admitted ;  and  that  for  the  very  reason 
that  they  now  lie  from  the  County  Courts 
to  the  District  Courts.  And  the  reason  why 
the  present  Supreme  Court  is  narrowed  in 
its  jurisdiction  in  this  case,  from  that 
which  formerly  belonged  to  the  old  Gen- 
eral Court  is,  because  of  the  establishment 
of  the  intermediate  District  Courts,  which, 
as  I  have  already  said,  are  made  final  as  to 
their  jurisdiction,  unless  the  freehold  itself 
be  the  direct  object  of  the  action. 

If  we  attend  to  this  distinction  in  the  two 
acts,  and  reject  the  construction  contended 
for  under  the  term  **  manner  and  princi- 
ples,"   we    are  then    brought  to   the 

218  ^single  point,  whether  the  matter    in 
controversy    in   an  action  of  trespass 

quare  clausum  fregit  is  the  freehold  itself. 
This  is  expressly  shown  to  be  otherwise 
by  all  the  elementary  writers.  In  3  Bl. 
213,  we  are  told  that  in  this  action  ''noth- 
ing is  recovered  but  damages  for  the  wrong 
committed,"  though  it  is  readily  admitted 
that  in  this  action  the  title  or  bounds  of 
the  land  do  sometimes  come  in  question. 
In  the  County  Courts,  when  the  title  or 
bounds   of   land   do   come  in  question,  (or 


(a)  1  Call.  104. 
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where  the  adequate  damages  are  found,)  an 
appeal  lies  to  the  District  Courts ;  «nd  in 
the  District  Courts,  when  the  freehold  or 
franchise  itself  shall  be  the  matter  in  con- 
troversy, (with  the  same  exception  as  to 
damages)  an  appeal  lies  to  this  Court.  The 
latter  not  being  the  case,  in  the  present  in- 
stance, though  it  be  admitted  that  the  con- 
troversy was  one  in  which  the  title  or 
bounds  of  land  may  have  been  drawn  inci- 
dentally and  collaterally  in  question ;  and 
the  damages  found  in  both  these  cases  be 
ing  below  the  limit  marked  out  for  the 
jurisdiction  of  this  Court;  I  am  of  opinion 
that  both  appeals  be  dismissed. 

JUDGE  FLrEMING.  These  being  actions 
of  trespass  quare  clansum  fregit,  sounding 
altogethei'  in  damages,  which  were  assessed 
at  less  than  one  hundred  dollars;  and 
neither  a  freehold  nor  a  franchise  being  in 
controversy,  I  am  of  opinion  that  this  Court 
has  no  jurisdiction  of  the  causes,  and  that 
the  appeals  be  dismissed. 

By  the  Court,  appeals  dismissed. 
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*Mil8t6adv.  Redman. 

Tharsday.  March  96th.  1812. 


I.  BreMh  of  Promise  to  Msrry— Declsratloo— Btank»— 
Effect  after  Verdict.— After  verdict  In  an  action 
for  breach  of  a  promise  to  marry,  judfirment 
onffht  not  to  be  reversed  on  the  srround  that  the 
time  when  the  marriace  was  to  be  solemnized  is 
left  blank  in  the  declaration. 
See  Darby  v.  Henderson,  &c.  ante.  p.   115.  and  the 

cases  there  cited:  also  Harris  v.  Cagre  and  Wife. 

5  Mod.  411,  Garth.  407.  Bac.  580,  581.  and  2  Chltty. 

89,  02. 
a.  ContlnaanGes  —  Several  Continuances  Already 
Qranted.*— Under  what  circumstances  a  party 
havlnsr  been  repeatedly  indulared  with  contin- 
uances of  a  cause,  may  with  propriety  be  refused 
a  further  continuance. 
See  Ross  v.  Norvell,  ante,  p.  170.  and  Hook  v.  Nanny, 

4  H.  &  M.  167. 

The  declaration  in  this  case  was  in  the 
following  words;  *< Jane  Redman  complains 
of  Joseph  Milatead,  in  custody,  Ac  for 
that,  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  in  the  Parish  of  , 

and  County  aforesaid,  he,  the  said  Joseph 
Milstead,  then  being  sole  and  unmarried, 
in  consideration  that  the  said  Jane,  she 
being  also  then  sole  and  unmarried,  at  the 
special  instance  of  the  defendant,  had  then 
and  there  agreed  and  undertaken,  and 
faithfully  promised  the  said  defendant,  that 
she,  the  said  Jane,  the  plaintiff,  would  take 
the  said  defendant  to  be  her  husband  within 
the  space  of  months  then  next  follow- 

ing, he,  the  said  defendant,  undertook  and 


^Continuances— Several  Continuances  Already 
Granted.— The  principal  case  was  cited  on  this  point 
in  Brooks  v.  Calloway,  12  Leisrh  475:  Loffie  v.  Black, 
24  W.  Va.  28L  See  further,  monographic  note  on 
"Continuances"  appended  to  Harman  v.  Howe.  27 
GratL  878. 

Appellate  Practice.  Review  of  Matters  of  Discretion. 
—It  was  anciently  held  that  whatever  vested  In  the 
discretion  of  the  court  could  not  be  reviewed.  But 
this  doctrine  was  repudiated  in  Milstead  v.  Redman, 
8  Munf .  219.  and  it  is  now  well  settled  that,  whenever 
a  subject  of  discretion  is  decided  by  the  court  be- 
low, the  decision  must  be  in  accordance  with  sound 
judicial  discretion,  governed  by  established  rules 
and  principles,  or  at  least,  it  must  not  be  palpably 
in  violation  of  established  rules  and  precedents: 
and  if  it  is  such  decision,  thousrh  on  a  subject  within 
discretion,  as  it  has  been  called  of  the  court  below, 
will  nevertheless  be  reviewed  and  reverated  by  the 
appellate  court  Welch  v.  County  Court,  29  W.  Va. 
fl9,  1  S.  E.  Rep.  841.  See  further,  monographic  note 
on  "Appeal  and  Error"  appended  to  Hill  v.  Salem, 
etc..  Turnpike  Co.,  1  Rob.  S68. 
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then  and  there  faithfully  promised  the  said 
plaintiff,  Jane,  that  he  the  said  Joseph,  the 
defendant,  would  take  to  his  wife  the  said 
Jane,  the  plaintiff,  within  the  space  of 
months,  then  next  followinfi^;  and 
the  said  Jane,  the  plaintiff,  confiding*  in 
the  said  promise  and  undertakings  of  the 
said  defendant,  hath  always,  from  thence 
hitherto,  refused  to  -  contract  matrimony 
with  any  other  man  whatsoever,  and  still 
remains,  and  is  sole  and  unmarried,  and 
always,  from  the  time  of  making  the  prom- 
ises and  undertakings  aforesaid,  for  the 
space  of  months,  then  next  following, 

and  always  from  thence  afterwards  hitherto* 
she,  the  said  plaintiff,  being  sole  and  un- 
married, was,  and  is  ready  to  take  to  her 
husband  the  said  defendant,  and  very  often 
within  that  time,  offered  to  take,  to  be  her 
husband,  the  said  defendant;  yet  the  said 
defendant,  not  in  the  least  regarding  his 
many  promises  or  oaths,  but  contriving', 
and  fraudulently  has  deceived  the  said 
plaintiff,  and  within  the  time  aforesaid, 
nor  at  any  time  since,  hath  the  said  de- 
fendant taken  to  wife  the  said  plaintiff,  al- 
though often  required  so  to  do,  but 
220  he  wholly  hath  refused,  and  *Btill 
doth  refuse  to  take  her,  the  plaintiff, 
to  wife,  whereby  she,  the  plaintiff,  is  dam- 
aged one*  thousand  dollars,  and  therefore 
she  sues." 

Plea  the  general  issue. 

In  the  County  Court  of  Amherst,  in  which 
the  suit  was  instituted,  the  defendant  ob- 
tained a  continuance  at  his  costs  in  Novem- 
ber, 1805.  A  verdict  was  found  for  the 
plaintiff  in  March,  1806,  for  one  thousand 
dollars  damages;  whereupon  a  new  trial 
was  granted  the  defendant,  upon  condition 
of  his  paying  the  costs  of  that  trial.  At 
May  term  following,  the  cause  was  again 
continued  on  his  motion,  and  at  his  costs. 
At  August  term  he  moved  for  a  further 
continuance,  on  the  following  grounds,  to 
wit;  **that  Mary  Deversier  was  a  material 
witness  for  his  defence,  and  that  he  could 
not  go  to  trial  without  her  testimony ;  also, 
that  Thomas  Coleman  was  a  material  wit- 
ness in  this  case;  that  he  could  not  f^o 
safely  to  trial  without  his  evidence ;  that 
they  were  served  with  a  subpoena  in  this 
case  to  this  term  by  the  defendant,  who 
had  given  the  subpoena  to  the  sheriff,  but 
that  the  same  was  given  back  to  him  to 
serve  at  the  sheriff's  request ;  and  they  did, 
on  the  back,  acknowledge  the  same;  which 
was  admitted  before  the  Court  by  the  plain- 
tiff;  and  the  defendant  was  sworn  in  Court* 
and  on  oath  stated  the  above  facts;  also 
John  Deversier,  husband  to  the  said  Mary, 
being  sworn,  stated  on  oath,  the  said  Mary 
was  so  ill  with  a  bad  fever,  she  was  unable 
to  attend  Court,  and  that  this  was  the  rea- 
son she  did  not  attend.*'  The  Court  over- 
ruled the  motion ;  to  which  opinion  the 
defendant  excepted.  Another  verdict  was 
then  found  for  the  plaintiff,  assessing  his 
damages  to  750  aoUars.  Judgment  was  en- 
tered accordingly ;  which  being  affirmed  by 
the  Superior  Court  of  law,  the  defendant 
obtained  a  writ  of  supersedeas  from  a  judg-e 
of  this  Court. 

The  following  errors  were  assigned  in 
the  petition.  First,  that  the  declaration 
does   not   set   out   a  cause  of  action.     The 
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action  pnrports  to  be  one  for  a  breach 

221  of  ^marriage  promise :  bnt,  by  reason 
of  the  blanks  in  the  declaration,  noth- 
ing is  so  definitely  charged  as  to  present  a 
canse  of  action. 

1.  The  promise  is  laid  to  marry  the  plain- 
tiff within  [blank]  months :  and  the  decla- 
ration proceeds  to  state,  that  the  plaintiff 
remained  sole  from  the  time  of  the  promise 
aforesaid  for  [blank]  months:  bnt  there  is 
nothing  to  identify  the  two  periods;  not 
even  the  formal  particle  **said:"  and  hence 
it  results,  that  there  is  no  breach  of  prom- 
ise laid  in  the  declaration. 

2.  This  action  will  lie  in  three  cases 
only;  1st.  Where  the  promise  is  not  re- 
stricted to  a  marriage  within  a  given  pe- 
riod ;  in  which  case  the  law  construes  it  to 
mean  a  reasonable  period;  2dly.  Where 
the  promise  is  to  marry  within  a  limited 
time ;  in  which  case  the  action  lies  as  soon 
as  the  time  expires;  odly.  Where,  upon 
either  of  those  promises,  the  defendant 
marries  another;  in  which  case  the  action 
lies  immediately  on  the  event  of  such  mar- 
riage. Here  the  declaration  does  not  pre- 
tend to  make  the  first  case,  of  a  promise  to 
marry  within  a  reasonable  time.  It  does 
not  pretend  either  to  make  the  third  case, 
of  a  marriage  to  another ;  and,  for  ought 
that  appears  to  the  contrary,  the  promise 
may  still  be  executed.  It  attempts  to  make 
the  second  case,  of  a  promise  to  marry 
within  a  limited  time;  but  there  is  no  ex- 
press averment  that  the  time  has  expired ; 
nor  is  there  any  thing  which,  by  gramat- 
ical  construction  presents  a  necessary  in- 
ference that  the  time  has  expired  although, 
if  there  were  such  inference,  it  is  presumed 
that  would  not  supply  the  place  of  a  direct 
and  positive  averment.  The  time  being 
blank,  and  the  defendant  still  not  charged 
to  be  married,  there  is  not  only  nothing  on 
the  face  of  the  declaration,  to  show  the 
promise  broken,  but  nothing  to  show  that 
it  may  not  yet  be  fulfilled. 

Secondly,  the  petitioner   having,    before 
the  inferior  County  Court,  brought  himself 
strictly  within  the  rule  of  law,  was  entitled 
to  a  continuance ;  and  the  denial  of  a  hear- 
ing on  his   evidence,  was  a  denial  of 

222  one  of  the  *first  privileges   of  a  free 
man,  as  secured  by  the  bills  of  rights. 

'  Wirt,  for  the  plaintiff  in  error. 
No  counsel  on  the  other  side. 
Thursday,  March  26th,  the  Court  afifirmed 
the  judgment.       

Baker  v.  Baker  and  Others. 

Tuesday.  Marcli  81st  1812. 

I.  Bxecotora*— dalm  sffsliist  Estate  Dependloff  on 
QnMitam  Meruit— BIIIIb  Chaacery.— Wbere  an  ex- 
ecutor has  a  claim  acrainst  tbe  estate  of  his  testa- 
tor, dependincr  on  a  quantum  meruit  only,  he  may 
exhibit  a  bill  in  equity  affainst  his  co-executors 
and  leflratees,  to  have  sncb  claim  established  and 
fixed  at  a  certain  sum. 

a.  Same— 5aaie— Same— Amended  BUI. t— In  snch  case, 
he  ouffht  to  state  the  claim  with  reasonable  cer- 
tainty, by  settinff  forth  his  own  estimate  of  his 


•Bxecntors.— See  monoffraphic  note  on  "Executors 
and  Administrators'*  appended  to  Rosser  v.  De- 
priest.  5  Gratt.  6. 

Chancery  Practke-Amended  Bills.— Ordinarily,  if 
a  bill  in  chancery  shows  that  the  plaintiffs  have 
Just  cause  of  action,  the  bill  oasrht  not  to  be  dis- 
missed when  a  demurrer  is  sustained:  but  leave 
should  be  siven  to  amend  the  bill.  Rowland  v. 
Rowland,  11  W.  Va.  274,  citluff  the  principal  case. 


services;  but  should  he  fall  to  do  so,  his  bill  onsrht 
not  to  be  dismissed,  but  leave  to  amend  it  should 
be  firranted  on  motion. 

The  appellant,  John  Baker,  exhibited  his 
bill  in  the  Superior  Court  of  Chancery 
for  the  Staunton  district  against  Henry  W. 
Baker,  who,  and  himself,  were  executors  of 
Henry  Baker,  their  father,  deceased,  and 
against  the  said  Henry  W.  Baker  and 
others,  who,  with  himself,  were  devisees 
and  legatees  of  the  said  decedent,  claiming 
to  be  paid  a  compensation  from  his  estate, 
for  services  performed  for  him  in  his  trade 
of  a  butcher  from  November,  1788,  to  De- 
cember, 1795 ;  for  which  services  the  said 
decedent  had  promised  to  compensate  the 
plaintiff,  (being  then  of  full  age,)  if  he 
would  not  leave  him,  (which  he  was  about 
to  do,)  and  would  continue  his  exertions 
for  him  in  that  business;  but  no  specific 
sum  was  agreed  upon  between  them;  that 
after  he  left  his  father,  having  formed  a 
matrimonial  connexion,  he  forebore  to  press 
the  payment,  or  adjustment,  of  the  compen- 
sation, confidently  relying  that  his  father 
would  do  it  at  some  convenient  time; 
which,  however,  he  failed  to  do,  and  de- 
parted this  life  in  the  year  1807,  leaving, 
by  his  will,  to  the  plaintiff,  property  infe- 
rior in  value  (as  he  contended)  to  what  was 
left  to  any  other  of  his  children ;  in  which 
will  nothing  was  said  about  the  plaintiff's 
claim  to  compensation  as  aforesaid.  The 
bill  charged  a  knowledge  of  the  agree- 
ment and  services  by  the  defendants^ 
223  *and  prayed  a  decree  for  a  reasonable 
compensation  out  of  the  assets  unad- 
ministered,  or,  in  case  of  a  deficiency  of 
snch  assets,  a  contribution  from  the  legatees 
and  devisees  to  make  it  good,  and  for  gen- 
eral relief. 

Joseph  Stover,  and  Elizabeth,  his  wife, 
(late  Elizabeth  Baker)  filed  an  answer,  in 
which  she  denied  any  knowledge  of  such 
promise  by  her  father,  or  that  he  induced 
the  plaintiff  to  remain  with  him ;  alleging 
also,  that  she  had  often  heard  him  say, 
that  he  paid  the  plaintiff,  from  time  to 
time,  the  full  value  of  his  services.  Her 
husband  stated  his  belief  that  her  answer 
was  true ;  and  could  not  admit  the  justice 
of  the  claim. 

The  other  defendants,  together  with 
Stover  and  wife,  filed  a  demurrer  to  the 
bill ;  and,  for  causes  of  demurrer,  insisted, 
that  no  particular  sum  was  averred  to  have 
been  agreed  upon ;  and  that  the  devises  and 
bequests  to  the  plaintiff,  in  the  decedent's 
will,  fully  satisfied  the  claim,  if  any  he 
had. 

The  cause  was  heard  July  25th,  1810, 
upon  the  bill  and  demurrer ;  when  the  chan- 
cellor sustained  the  demurrer,  and  directed 
the  bill  to  be  dismissed  with  costs.  The 
next  day,  during  the  same  term,  the  plain- 
tiff ^  moved  for  leave  to  amend  his  bill, 
which  was  refused.  An  appeal  was  taken 
to  this  Court. 

Williams,  for  the  appellant,  contended 
that  the  bill  made  a  sufficient  case  for  a 
Court  of  equity  to  afford  relief,  and  there- 
fore  the   demurrer  should  have  been  over- 

To  the  same  effect,  the  principal  case  was  cited  in 
Welton  V.  Hutton,  9  W.  Va.  843.  See  further,  on  the 
subject,  monographic  noU  on  "Amended  Bills"  ap- 
pended to  Belton  v.  Apperson,  20  Oratt  207. 
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rnled,  and  the  defeadaots  decreed  to  an- 
swer. 

2.  That  if  the  demurrer  was  a  sufiQcient 
bar,  the  Court  shotrld  have  suffered  the 
plaintiff  to  amend  his  bill. 

Wickham,  contra.  The  chancellor  was 
clearly  right  in  dismissing  this  bill  on  the 
face  of  it.  It  is  a  mere  case  of  quantum 
meruit  for  services  rendered  by  a  son  to  his 
father.  It  is  true  that  he  could  not  sue  at 
law,  because  he  was  executor:  but  he  might 
have  retained  assets   to  pay  himself. 

224  No    want   of  assets  is  alleged  in  *the 
bill.     He  does  not  say  that    the    sub- 
ject within  his  control  was  insufiQcient. 

The  bill  is  defective,  also,  in  not  claim- 
ing any  particular  sum.  Certainty,  to  a 
reasonable  extent,  is  always  required :  but 
in  this  case  there  is  none;  for  the  plaintiff 
does  not  pretend  to  put  any  estimate  on  his 
services. 

Upon  the  merits,  there  never  was  a  more 
unfounded  claim.  It  is  evident  the  plain- 
tiff's object  was  to  conciliate,  by  his  serv- 
ices, the  good  will  of  his  father,  and  that 
he  expected  to  be  compensated  by  his  will. 
He  took  his  chance,  and  did  not  put  it  on 
the  footing  of  a  contract.  He  has  now  no 
right  to  change  his  ground,  and  appeal  to 
a  court  of  justice.  He  has  made  his  elec- 
tion, by  acquiescing  in  the  will,  and  not 
offering  to  give  up  the  estate  devised  to 
him. 

Williams,  in  reply.  Where  an  executor 
has  a  claim  against  the  estate  of  his  testa- 
tor, depending  on  a  quantum  meruit  only, 
his  proper  remedy  is  in  equity.  If  he  made 
a  certain  charge,  the  other  legatees  might 
sue  him  in  equity  for  a  settlement  of  his 
account.  He  may,  therefore,  apply  to 
equity  for  the  same  purpose ;  making  them 
all  parties. 

His  omitting  to  state  any  certain  sum  in 
his  bill  is  unimportant.  The  whole  subject 
should  have  been  referred  to  a  master. 

Taking  this  bill  as  admitted  to  be  true 
by  the  demurrer,  it  is  as  fair  a  case  as  ever 
was.  The  presumption  of  the  testator's  in- 
tention, to  give  the  legacy  as  satisfaction 
for  the  services,  might  be  rebutted  by  evi- 
dence. 

At  any  rate,  leave  to  amend  the  bill 
should  have  been  granted,  to  enable  the 
plaintiff  to  state  what  compensation  other 
people  received  for  similar  services.  But, 
in  my  opinion,  it  needed  no  amendment, 
as  the  whole  subject  might  have  been  in- 
quired into  by  a  master. 

Friday,  April  3d,  the  president  pro- 
nounced the  Court's  opinion,  that  the  de- 
cree was  erroneous  in  sustaining  the 
demurrer,    and  dismissing    the    bill. 

225  It   was,  therefore,  reversed,  *the   de- 
murrer overruled,  and   leave    granted 

the  appellant  to  amend  his  bill ;  for  which 
purpose,  and  further  proceedings,  the  court 
remanded  the  cause. 


Saunders  v.    Gaines. 

Monday.  Marcb  SOth.  1814. 

Action  of  Covenant— Judgment  by  Default— Death  of 
Defendant  before  Writ  of  Inquiry— Sdre  Facias.*— If 
tbe  defendant  In  an  action  of  covenant  die,  after 


*See  monofirraphic  note  on  "Ck>venant,  The  Action 
of"  appended  to  Lee  v.  Cooke,  1  Wash.  806. 


judffmentby  default  affainst  him  as  the  bail  for 
his  appearance,  and  before  a  writ  of  inquiry  ex- 
ecuted: the  plaintiff  cannot  have  a  scire  facias 
affainst  the  bail,  but  only  acrainst  the  executors 
or  administrators  of  the  defendanLt 

Stephen  Saunders  was  appearance  bail  for 
a  certain  William  Murray,  at  the  suit  of 
Philip  Gaines,  in  an  action  of  covenant  in 
the  District  Court  holden  at  Washington 
Court-house.  At  Rules  in  the  Clerk *8 
office,  in  September,  1807,  a  judgment  by 
default  was  entered  against  the  defendant 
and  bail,  and  a  writ  of  inquiry  awarded* 
and  at  October  term,  1808,  (the  writ  of  in- 
quiry not  having  been  executed,  and  no 
defence  having  been  made  by  the  bail;t 
but  the  defendant  having  departed  this  life 
since  the  judgment  by  default,)  the  suit 
was  entered,  '^abated  as  to  the  defendant, "{ 
and  on  the  motion  of  the  plaintiff,  a  writ 
of  scire  facias  was  awarded  against  the 
bail,  which  being  returned  executed, 
226  he  afterwards  ^pleaded,  and  a  ver- 
dict and  judgment  were  obtained 
against  him. 

To  this  judgment  a  writ  of  supersedeas 
was  granted  by  a  judge  of  this  Court. 

Wickham,  for  the  plaintiff  in  error,  ob- 
served that,  by  the  defendant's  death  after 
the  writ  of  inquiry  awarded,  and  before  it 
was  executed,  the  appearance  bail  was  dis- 
charged. . 

No  counsel  appeared  on  the  other  side. 

Thursday,  April  2d,  the  president  pro- 
nounced the  C5uurt's  opinion,  '*that  the 
plaintiff  in  error  could  not  be  legally  pro- 
ceeded against  by  scire  facias."  The  judg- 
ment was  therefore  reversed,  **the  verdict 
and  all  the  proceedings  subsequent  to  the 
awarding  of  the  scire  facias,  (including 
the  order,  set  aside,  and  the  cause  remanded 
for  further  proceedings  against  the  repre- 
sentatives of  William  Murray,  for  whom 
the  plaintiff  was  appearance  bail,)  accord- 
ing to  the  Act  of  Assembly. 'Ml 


tNote.  The  bail  in  such  case  appears  to  be  dis- 
charfired  altocrether,  as  no  mode  of  proceedings 
acrainst  him  is  given  by  law;  the  writ  of  luQuiry. 
beincr  against  the  defendant  and  the  bail,  cannot 
be  executed  as  to  the  bail  alone,  and  judgment 
entered  against  him  thereupon,  separately  from 
the  defendant:  (see  Wallace  and  others  v.  Baker, 
2  Munf.  884:)  neither  can  he  be  included  in  the 
Judgment  against  the  executors  or  admlulatra- 
tors;  because  the  Judgment  against  them  is  de 
bonis  testatorls  or  intestati,  and  that  against  the 
bail  de  l>onis  proprlis,  which  two  different  modes 
of  recovery  would  be  incongruous,  and  cannot  be 
joined  in  one  judgment  But  where  the  bail  has 
defended  the  suit  and  pleaded,  if  the  defendant 
die  at  any  time  pending  the  suit,  I  apprehend  the 
bail  is  not  discharged;  because  the  Act  of  As- 
sembly declares  "he  shall  be  subject  to  the  same 
judgment  and  recovery  as  the  defendant  mig-ht, 
or  would  be  subject  to,  if  he  had  appeared,  and 
given  special  bail."  And  if  the  defendant  die 
between  the  verdict  on  the  writ  of  inquiry,  and 
the  Judgment  thereupon,  it  seems  that  Judgment 
is  to  be  entered  against  him  and  the  ball,  in  like 
manner  as  if  he  were  living.  See  Revised  Code.  Ist 
vol.  p.  1 10,  the  latter  part  of  the  20th  section.  Where 
the  bail,  having  defended  the  suit,  and  pleaded 
while  the  defendant  was  living,  waives  his  plea 
after  the  defendant's  death,  I  presume  the  writ  of 
inquiry  is  to  be  awarded,  and  judgment  entered 
against  the  bail  alone:  because,  in  that  case.  It  can- 
not be  entered  against  the  defendant  as  in  Wallace 
and  others  v.  Baker.— Note  in  Original  Edition. 

tNote.  See  Revised  Code,  1st  vol.  p.  78,  ch.  66,  sect 
28;  and  p.  87.  ch.  67.  sect  20. 

{Note.  The  suit  ought  not  to  have  been  entered 
"abated"  in  this  case.  See  Revised  Code.  Ist  vol.  p. 
110,  ch.  76.  sect  20.— Note  in  Original  Edition. 

I  See  Revised  Code,  1st  vol.  p.  110,  ch.  7&  sect  SO. 
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Hume  V.   Beale. 

.  Monday.  March  80tb.  1818. 

Appellata  Practlce*--CMtet  —  PrMamptlon.—  Where, 
"for  reasons  appearing  to  the  Court"  (thousrh  not 
specified.)  a  verdict  is  set  aside,  without  requir- 
ing payment  of  costs,  the  appellate  Court  will 
take  It  for  granted  those  reasons  were  sufficient; 
no  bill  of  exceptions  beinff  filed. 

Upon  a  writ  of  inquiry  in  an  action  of 
assumpsit,  the  plaintiff's  damages  were  as- 
sessed by  a  jury  to  327  dollars  and  50  cents; 
with  legal  interest  thereon  from  the  1st  of 
l^ovember,  1806,  till  paid,  beside  his  costs; 
and  judgment  was  entered  thereupon.  But, 
at  the  same  term,  *  *on  motion  of  the  de- 
fendant, by  his  attorney,  and  for  reasons 
appearing  to  the  Court,  the  verdict 
227  and  judgment  ** was  set  aside;  and 
the  defendant  pleaded  non  assumpsit, 
to  which  the  plaintiff  replied  generally." 
No  exception  was  taken  to  the  Courtis 
opinion.  A  general  verdict  was  afterwards 
found  for  the  defendant,  and  judgment  ac- 
cordingly; from  which  the  plaintiff  ap- 
pealed. 

Wickham,  for  the  appellant,  made  a  point 
that  the  Court  below  erred  in  granting  a 
new  trial  without  directing  the  payment  of 
costs,  no  reason  being  specified. 

But,  on  Wednesday,  the  1st  of  April,  the 
president  pronounced  the  following  opinion 
of  this  Court. 

*'It  appearing,  in  this  case  of  record, 
that  there  were  sufficient  reasons  to  justify 
setting  aside  the  verdict,  without  the  pay- 
ment of  costs  by  the  appellee,  this  Court 
is  of  opinion  that  there  is  no  error  in  the 
judgment,  and  that  it  be  affirmed." 


Campbell  v.  Price  and  Others. 

Wednesday,  April  Ist  181S. 

Decree  of  Coart  of  Appeals— Apparent  Brror-Correc 

tlon4— The  Court  of  Chancery  cannot  correct  on 
motion,  or  by  bill  of  review,  any  error,  apparent 


•Appellate     Practice- New     Trial— Presumptions.— 

Where  a  new  trial  Is  granted  In  a  case  appearing 
clearly  within  the  Jurisdiction  of  the  court  It  Is  not 
necessary  for  the  court  to  state  In  the  record  the 
irrounds  for  ffrantinff  It,  as  It  will  be  presumed  It 
was  correct,  unless  the  contrary  appears.  Shrews- 
bury ▼.  Miller,  10  W.  Va.  122,  citing  the  principal 
case.  See  further,  monographic  note  on  "Appeal 
and  Error"  appended  to  Hill  v.  Salem,  etc..  Turn- 
pike Co.,  1  Rob.  268. 

tCosts.— See  monographic  n<7^« on  "Costs'*  appended 
to  Jones  V.  Tatum,  19  Oratt.  72a 

tOecree  of  Court  of  Appeals— Apparent  Brror— Cor. 
rectlon.— Where  the  court  of  appeals  makes  a  de- 
cree, and  sends  the  cause  back  for  further 
proceedings,  there  cannot  be  a  bill  of  review  to 
correct  the  decree  of  the  court  of  appeals  for  error 
apparent  Henry  v.  Davis.  18  W.  Va.  252.  citing 
principal  case;  White  v.  Atkinson,  2  Call  876:  Price 
V.  Campbell,  6  Call  115:  McCall  v.  Graham.  1  Hen.  & 
M.  13:  Bank  of  Va.  v.  Craig,  6  Leigh  899:  Towner  v. 
Lane.  9  Lelffh  862:  Newman  v.  Mollohan,  10  W.  Va. 
488:  Western,  M.  &  M.  Co.  v.  Va.  C  C.  Co.,  10  W.  Va. 
250:  Pinkney  v.  Jay,  12  Gill  &  J.  69.  To  the  same 
effect,  the  principal  case  is  cited  in  Reld  v.  Strider. 
7Gratt.82:  Campbell  v.  Campbell.  22  Gratt  666;  N. 
Y.  Life  Ins.  Co.  v.  Clemmitt.  77  Va.  874:  foot-note  to 
White  ▼.  Atkinson.  2  Call  876;  foot-^iote  to  McCall  v. 
Graham.  1  Hen.  &  M.  18;  foot-note  to  Towner  v. 
Lane.  9  Leigh  262.  But  there  may  be  such  a  bill  to 
correct  the  decree  on  the  ground  of  after-discovered 
evidence.  Campbell  v.  Campbell,  22  Gratt  074.  clt- 
insr  the  principal  case  to  the  same  effect  The  prin- 
cipal case  is  cited  in  Reld  v.  Strider.  7  Gratt  88; 
foot-note  to  Randolph  v.  Randolph.  1  Hen.  &  M.  181. 
See  farther,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  968;  monographic  note  on  "Bills  of  Re- 
view" appended  to  Campbell  v.  Campbell.  22  Gratt 
«49:  monoffraphic  note  on  "Decrees'*  appended  to 
Evans  v.  Spurcrin,  11  Gratt  615. 


on  the    face    of  the    proceedinsrs.  in   a   decree 
which  has  been  affirmed  by  the  Court  of  Appeals. 

After  the  afTirmance,  by  the  Court  of 
Appeals,  oo  the  15th  of  November,  1799,  of 
the  late  Chancellor'Wythe's  decree  in  this 
case,  (bearing  date  the  14th  of  March,  1797, 
for  which  see  Price  v.  Campbell,  2  Call, 
116,)  it  was  diseovered  that  a  mistake  had 
been  committed  in  that  decree;  the  sum 
decreed  being  currency  when  it  should  have 
been  sterling  money ;  as  incontestibly  ap-. 
peared  from  the  documents  spread  on  the 
record.  The  Chancellor  **being  of  opinion 
that  such  an  error,  discoverable  at  the  first 
glance,  might  be  corrected  without  a  formal 
procedure  by  bill  of  review,'*  made  an  or- 
der, on  motion,  to  that  effect  on  the  6th  of 
March,    1800.     Upon   an  appeal,    this 

228  order  was  reversed  by  this  Court,  "the 
15th  of  May,  1804,  without  any  reason 

assigned.  The  plaintiff  (Campbell)  was, 
on  the  8th  of  June  following,  allowed,  by 
leave  of  the  Court  of  Chancery,  to  file  a  bill 
for  reviewing,  as  well  the  decree  pro- 
nounced the  14th  of  March,  1797,  as  the  or- 
der made  the  6th  of  March,  1800,  setting 
forth  in  his  bill  the  error  above  mentioned 
in  the  original  decree,  and  that  the  correc- 
tion thereof  by  the  Chancellor  had  been 
disapproved  by  the  Court  of  Appeals, 
merely  ** because  it  had  not  been  done  by 
means  of  a  bill  of  review."  To  this  bill 
the  defendant  demurred;  and  the  cause 
coming  on  to  be  heard  the  27th  of  Feb- 
ruary, 1809,  Chancellor  Taylor  dismissed 
the  bill  with  costs;  ** being  of  opinion, 
that  after  an  affirmance  of  a  decree  by  the 
Court  of  Appeals,  a  bill  of  review  should 
not  be  received,  but  for  new  matter  which 
could  not  be  produced  or  used  by  the  party 
claiming  the  benefit  of  it  at  the  time  when 
the  decree  was  pronounced,  and  proved  to 
have  been  discovered  since ;{  and  not  for 
errors  of  law,  or  fact,  which  appear  upon 
the  face  of  the  proceedings  and  decree." 
Whereupon,  the  plaintiff  appealed  to  this 
Court. 

Williams,  for  the  appellant. 

Warden,  for  the  appellee. 

Thursdav,  April  2d,  the  president  reported 
the  opinion  of  the  Court,  that  after  a  decree 
of  the  Court  of  Chancery  has  been  afQrmed 
by  the  Court  of  Appeals,  a  bill  of  review 
cannot  be  received,  on  the  ground  of  any 
error  in  the  decree,  which  is  appafent  on 
the  face  of  the  record. 

Decree  dismissing  the  bill  of  review 
aflBrmed.  

229  ^Stanard  v.  Brownlow. 

Monday.  April  6th.  1812. 

AppellatePractlce—Reversalof  Decree.  !|— In  a  decree 
of  reversal,  the  appellate  Court  will  if  requested, 
farther  direct,  that  in  case  the  money  and  costs 
recovered  by  the  appellee  shall  have  been  paid, 
the  same  be  refunded,  with  lawful  Interest  from 
the  time  of  payment 

In  this  case,  a  decree  of  the  late  High 
Court  of  Chancery,  dismissing  a  bill  of 
Review,  was  reversed  by  this  Court;  the 
original   decree   was  also  reversed;  and  it 


SNote.  See  Winston  v.  Johnson's  executors,  t 
Munf.  905-SlO. 

r.See  foot-nots  to  Branch  v.  Burnley.  1  Call  147; 
foot-note  to  White  v.  Jones,  1  Wash.  116;  monosraphic 
note  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem,  etc..  Turnpike  Co..  1  Rob.  268. 
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was  ordered  that  the  injunction  awarded 
the  appellee,  to  stay  proceedings  on  a 
judgment  recorded  against  him  by  the  ap- 
pellant, be  dissolved,  and  bis  bill  dismissed 
with  costs. 

Tuesday,    April   7th,    Stanard,    for    the 
appellant,    moved   an  addition  to  the  order 
made  yesterday ;  that  in  case  the  money  de 
creed  to  the  appellee  shall   have  been  paid 
it  be  decreed  back. 

JUDGE  ROANE  observed,  that  a  similar 
order  had  been  made  in  the  case  of  Branch 
V.  Burnley,  1  Call,  160. 

The  following  addition  was  therefore 
made  to  the  order:  **And  if  the  amount  of 
the  money  and  costs  recovered  by  the  de- 
cree in  the  original  suit,  and  of  the  costs  re- 
covered by  the  original  decree  on  the  bill 
of  the  review,  shall  have  been  paid  to  the 
appellee,  it  is  further  decreed,  that  he  do 
repay  the  same  to  the  appellant,  with  in- 
terest thereon,  after  the  rate  of  six  per 
centum  per  annum,  from  the  time  of  the 
receipt  thereof,  till  it  be  repaid. 
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^Woodson   V.   Johns. 

Wednesday,  April  8tb,  1812. 


I.  Injunction  Bond— LlaMllty  of  Surety. *~Tlie  secnrlty 
in  a  bond  for  the  prosecution  of  an  injunction  is 
not  liable  for  the  costs  and  damages,  which  may 
accrue  on  an  appeal  to  a  Superior  Court. 

a.  Bond  with  Condition— Debt- Recovcry.t-In  debt  on 
a  bond  with  collateral  condition  the  plaintiff  can- 
not recover  any  damasres  not  demanded  in  the 
leclaration,  or  in  the  assicrnment  of  breaches. 

3.  3t«tute—DaniasM— Retrospective  Effect.- The  act 
of  assembly  allowlnflr  damages  on  the  affirmance 
of  decrees  in  Chancery,  does  not  authorize  the 
recovery  of  such  dam  acres  of  a  security  in  a  bond 
bearins:  date  before  that  act. 

This  was  an  action  of  debt  in  the  late 
District  Court  holden  at  Prince  Ed- 
ward Court-house,  in  the  name  of  John 
Johns  and  John  Benning,  (who  sued  for 
the  benefit  of  John  Benning,)  against  Wil- 
liam Meridith  and  Benjamin  Morris,  on  a 
bond,  dated  the  2d  day  of  July,  1791,  in  the 
penalty  of  one*  thousand  pounds,  condi- 
tioned for  the  prosecution  of  an  injunction 
in  the  High  Court  of  Chancery,  to  stay 
proceedings  on  a  judgment  obtained  by 
John  Johns  against  Peter  May,  and 
Charles  May,  John  Benning,  and  William 
Meridith,  his  securities,  and  on  a  judg- 
ment in  favour  of  John  Benning  against 
said  William  Meridith.  The  breach  of  the 
condition  set  forth  in  the  declaration  was 
*4hat  the  injunction  aforesaid  was  dis- 
solved, and  the  said  William  Meridith 
did  not  pay  unto  the  said  John  Ben- 
ning five  hundred  pounds  current  money, 
&c.  (stating  the  amount  of  the  debt 
and  costs  of  the  judgment,)  and  the  cost 
that  was  awarded  the  said  John  Ben- 
ning upon  the  dissolution  of  the  said 
injunction,  according  to  the  condition 
of  the  said  writing  obligatory  above  set 
forth."    The    suit    abated    as    to    William 

^Injunction   Bond— Liability  of  Sureties.— See    the 

principal  case  cited  In  Jeter  v.  Langhome.  6  Gratt 
900.  209,  210:  Bailey  v.  McCormick,  22  W.  Va.  98.  99,  100. 
See  further,  monographic  note  on  "Injunctions'* 
appended  to  Claytor  v.  Anthony.  15  Gratt  518. 

tSheriffs  Bond— Assignment  of  Breaches.— The  as- 
signment of  breaches  is  the  essence  of  the  action  on 
a  sheriff's  bond.  Com.  v.  Fry,  4  W.  Va.  727,  cit- 
ing  principal  case  as  authority.  See  generally, 
monographic  note  on  "Sheriffs  and  Constables'* 
appended  to  Goode  v.  Gait,  Gilm.  152. 


Meridith  and  Benjamin  Morris,  they  being 
returned  by  the  Sheriff  ** no  inhabitants,'* 
and  also  as  to  the  plaintiff,  John  Benning, 
by  his  death. 

The  defendant  John  Woodson  pleaded 
conditions  performed. 

On  the  trial  of  the  cause  the  plaintiff 
offered  as  evidence,  on  which  to  recover  ten 
per  cent,  damages,  (and  the  costs  expended 
in  the  court  of  appeals,)  during  the  con- 
tinuance of  an  appeal  from  the  High  Court 
of  Chancery  to  that  Court,  a  copy  of  the 
record,  showing  that  after  the  dissolution 
of  the  injunction,  the  bill  was  dismissed 
with  costs:  from  which  decree  in  Septem- 
ber, 1802,  the  complainant  prayed  an  ap- 
peal, '*  which  was  allowed  him  without 
security,  none   being  required  by  the 

231  defendant's  'counsel,  and  that  on 
the  17th  of  November,  1807,  that  de- 
cree was  affirmed  by  the  Court  of  Appeals  ;t 
to  the  introduction  of  which  evidence  the 
counsel  of  the  defendant  objected,  "upon 
the  ground  that  the  defendant,  against 
whom  the  suit  now  stands,  is  not  liable  for 
the  costs  and  damages  of  the  Court  of  Ap- 
peals;" which  objection  was  overruled  by 
the  Court,  and  the  said  record  suffered  to 
go  to  the  jury  as  evidence.  To  which  opin- 
ion a  bill  of  exceptions  was  filed. 

A  verdict  was  thereupon  found,  and  jtidg- 
ment  rendered,  for  the  debt  in  the  declara- 
tion mentioned,  to  be  discharged  by 
6821.  16s.  9d.  damages,  with  ^Ye  per  cent, 
interest  op  3791.  16s.  3d.  part  thereof  from 
the  2d  day  of  July,  1791,  to  the  29th  day  of 
September,  1802,  and  with  like  interest  on 
the  like  sum  from  the  17th  day  of  Novem- 
ber, 1807,  till  paid ;  ten  per  cent,  damages, 
on  the  debt  and  costs  originally  due,  from 
the  29th  of  September,  1802  to  ^he  17th  of 
November,  1807,  being  included  in  the  said 
sum  of  6821.  16s.  9d.  as  appeared  by  a 
statement  delivered  to  the  jury  on  the  trial 
of  the  cause;  which  statement  was  annexed 
to  the  transcript  of  the  record  as  an  exhibit 
to  this  judgment  and  a  writ  of  supersedeas 
was  awarded  by  a  judge  of  this  Court. 

Samuel  Taylor,  for  the  plaintiff  in  error. 

No  counsel  for  the  defendant. 

Thursday,  April  9th.  The  president  pro- 
nounced the  Court's  opinion,  *'that  the  said 
judgment  is  erroneous;  1st.  Because  the 
security  in  a  bond  for  the  prosecution  of 
an  injunction,  is  not  liable  for  the  costs 
and  damages  which  may  accrue  on  an  ap- 
peal to  a  Superior  Court ;  2dly.  Because  the 
defendant,  neither  in  his  declaration,  nor 
in  his  assignment  of  breaches  of  the  condi- 
tion of  the  bond,  demanded  such  costs  and 
damages;  and,  3dly.  Because  no  such  dam- 
ages  on    the   affirmance   of  a  decree 

232  *in    Chancery,    were   allowed  at  law, 
at    the   time    of   executing  the    said 

bond."} 

Judgment  reversed,  and  new  trial  di- 
rected, **on  which  trial  the  jury  is  to  be 
instructed  according  to  this  opinion." 


Moseley's  Administrators  and  Heirs  v.  Buck 

and  Brander. 

Saturday,  April  4tta.  1811 

I.  Principal  and  Agent— PnrchsM  of  Prtactpnl*s   Land 


tSee  1  H.  ft  M.  5«heoi. 
iSee  Rev.  Code,  voL  S. 
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by  Acent— Praud.*— If  an  a^ent  employed  to  sell  a 
tract  of  land,  become  bimself  the  purchaser  by 
barffainlncr  with  his  employer,  from  whom  he  con- 
ceals the  fact  that  a  better  price  could  be  ffot  from 
another  person,  he  Is  crnilty  of  fraud,  and  the  con- 
tract ouffht  to  be  vacated. 
a.  Same— hane— Equitable  Relief.— In  such  case  the 
Court  of  Equity  will  compel  him  to  recdbvey 
the  land,  on  receivinflr  back  his  purchase  money, 
with  interest,  and  make  him  account  for  the  rents 
and  profits. 

This  was  a  bill  exhibited  by  the  admin- 
istrators and  heirs  of  Benjamin  Moseley, 
deceased,  against  Buck  and  Brander,  mer- 
chants, and  partners,  to  have  a  contract,  for 
the  aale  of  2,666^  acres  of  military  land 
in  the  State  of  Kentucky,  rescinded,  on  the 
ground  of  fraud,  and  the  land  reconveyed. 
The  equity  stated  was,  that  the  defend- 
ants were  appointed  by  the  said  Benjamin 
Moseley,  and  undertook,  as  his  agents,  to 
sell  the  land  in  question,  for  the  best  price 
they  could  get  in  his  behalf,  and  apply  the 
proceeds  to  his  credit;  that  he  had  previ- 
ously been  offered  2s.  per  acre  by  Hicks 
and  Campbell,  agents  for  Charles  Copland, 
and  having  reason  to  believe  they  would 
give  more,  refused  to  take  it,  but,  at  their 
special  request,  promised  them  the  refusal  if 
a  price  should  be  offered  which  he  was  dis- 
posed to  take;  that  he  informed  the  defend- 
ants of  this  offer,  mentioned  his  opinion 
that  they  would  give  more  than  2s.  per 
acre,  and  his  wish  that  they  should  have 
the  refusal ;  that  afterwards,  from  time  to 
time,  the  defendants  made  sundry  commu- 
nications to  the  said  Benjamin,  through  a 
certain  Robert  Kincaid,  concerning  the 
said  land,  in  which  they  constantly  stated 
they  had  offered  the  land  to  Hicks  and 
233  Campbell,  and  to  various  *other  per- 
sons, and  found  it  impossible  to  get 
more  than  2s.  per  acre:  they  then  came 
forward  with  a  proposal  to  purchase  the 
land  themselves,  and  the  said  Benjamin, 
having  confidence  in  their  assertions,  was 
induced  to  accede  to  their  proposal;  that 
since  his  death,  the  plaintiffs  had  come  to 
the  knowledge  of  a  suit  brought  in  the  said 
Superior  Court  of  Chancery  by  Charles 
Copland,,  against  the  said  Buck  and  Brander, 
concerning  the',  said  land;(a)  from  the  pro- 
ceedings in  which  it  appears,  and  so  the 
plaintiffs  charge  the  fact  to  be,  that  the 
said  Charles  Copland  was  accordingly  de- 
sirous to  purchase  the  said  land,  and  by 
himself  and  his  agents,  Hicks  and  Campbell, 
made  repeated  applications  to  the  said  Buck 
and  Brander,  for  the  said  land,  and  ex- 
pressly informed  them,  that  they  were  ready 
to  give  more  than  2s.  per  acre;  that  they 
were  desirous  of  fixing  on  a  prise  above 
that  sum,  but  were  prevented  for  doing  so 
by  the  evasive  conduct  of  Buck  and 
Brander,  who,  instead  of  acting  the  part  of 
faithful  agents  to  the  said  Benjamin 
Moseley  used  very  undue  means  to  pre- 
vent the  said  Copland,  or  his  said 
agents,  from  purchasing,  and  at  the  same 
time  concealed  these  offers  from  the  said 
Benjamin,  stating  to  him,  untruly,  that  it 
was  impossible  to  get  more  than  2s.  per 
acre ;  their  object  being  to  get  the  land  for 
themselves  at  a  price  less   than    its    value. 


^Seefoot-fwU  to  Wellford  v.  Chancellor,  6  Gratt.  39 ; 
monographic  note  on.  "Asrencies"  appended  to  Sil- 
liman  v.  Fredericksbursr,  etc.,  R.  R.  Co.,  27 Gratt  119. 

(a)  See  the  case  reported  in  2  Call  218,  280. 
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which  conduct  of  theirs  ought,  in  equity, 
to  avoid  their  said  purchase. 

The  defendants,  by  their  answer,  ad- 
mitted their  agency  for  Benjamin  Moseley ; 
but  insisted  upon  the  contract  for  the  land; 
denying  all  frauiS  and  concealment  on  their 
part. 

The  bill  was  supported  by  the  deposition 
of  Charles  Copland,  (to  the  same  effect,  in 
substance,  with  his  bill  against  Buck  and 
Brander,  2  Call,  218,  220, )  and  by  a  tran- 
script of  the  bill  and  answer  in  that  suit. 

The  cause  coming  on  to  be  heard  the  26th 
day  of  February,  1811,  the  following  opin- 
ion and  decree  were  delivered  by  CHAN- 
CEI^IrOR  TAYLOR. 

234  *" The  case  reported   in    2  Call,  be- 
tween   these   defendants  and  Charles 

Copland,  does  not  apply  here,  as  these 
plaintiffs,  or  the  person  they  represent  were 
not  parties  to  that  suit,  in  which  the  Su- 
preme Court  only  determined,  that  if  these 
defendants  had  committed  the  fraud  with 
which  they  stood  charged,  any  benefit  aris- 
ing therefrom  should  not  be  transferred  to 
Mr.  Copland  but  that  Mr.  Moseley,  on 
whom  the  fraud  was  said  to  have  been  prin- 
cipally committed,  should  be  relieved 
against  it.  This  was  correct.  But  a  differ- 
ent construction  seems  to  have  been  put 
upon  that  decision,  which,  perhaps,  has 
given  rise  to  the  present  suit;  in  which  the 
only  inquiry  is,  whether,  as  stated  in  the 
bill,  the  defendants  were  offered  nwre  than 
2s.  per  acre,  and  concealed  it  from  Mr. 
Moseley,  at  the  time  of  their  purchase  from 
him  at  that  price.  They  deny  it  in  their 
answer.  But  the  plaintiffs  rely  much  upon 
the  defendant's  former  answer,  to  Mr.  Cop- 
land's bill,  to  convict  them  of  the  alleged 
fraud,  hi  t  this  part  of  the  case  be  ex- 
amined. The  suit  referred  to,  in  which 
that  answer  was  filed,  contained  all  the 
evidence  (as  it  appears)  that  is  in  this, 
except  the  deposition  of  Mr.  Copland.  In 
that  suit,  the  answer  was  held  responsive 
to  the  bill,  and  being  not  disproved  by  any 
evidence  in  the  cause,  was  very  properly 
taken  to  be  true,  against  Mr.  Copland,  and 
in  favour  of  the  defendants:  and,  as  that 
answer  is  now  relied  upon  by  the  plaintiffs, 
it  must  be  taken  all  together,  and  not 
garbled :  and,  under  the  influence  of  this 
rule,  the  effect  is  as  clearly  in  favour  ot  the 
defendants  in  relation  to  Mr.  Moseley,  as  it 
has  been  held  in  relation  to  Mr.  Copland : 
and  more  especially,  when  considered  in 
connexion  with  the  answer  in  this  case. 
Here  let  it  be  remarked,  before  the  other 
testimony  is  examined,  that  all  the  defend- 
ants undertook  to  do,  was  to  sell  Mr.  Mose- 
ley's  military  land  for  the  best  price  that 
they  could  get«  and  to  give  Hicks  and 
Campbell  a  preference ;  that,  finding  that 
they  were  steady  in  their  first  offer  to  Mr. 
Moseley  of  2s.  per  acre,  the  defendants, 
through    their  agent,    Mr.    Kincaid, 

235  made      the     representation    *to    Mr. 
Moseley,     and    proposed,    if   it    was 

agreeable  to  him,  to  take  the  land  at  that 
price  thems^ves,  to  which  he  acceded :  and 
whether  this  conduct  of  the  defendants  de- 
serves to  be  branded  with  the  epithet  of 
fraud,  depends  entirely  upon  the  evidence 
of  Mr.  Campbell  and  Mr.  Copland.  Mr. 
Campbell  proves,  that  Hicks  and  Campbell 
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had  oflfered  Mr.  Moseley  two  shillings,  and 
that  Buck  and  Brander  had  promised  them 
a  preference  in  the  sale;  but  that  Mr. 
Campbell  did  not  mean  to  discover  to  them 
that  Hicks  and  Campbell  would  give  more 
than  that  price;  although  Mr.  Campbell 
says  that  he  intended  it,  if  the  land  had 
been  again  offered ;  but,  as  it  was  not  in 
the  nature  of  things  for  Buclr  and  Brander 
to  know  what  Hicks  and  Campbell  secretly 
intended,  it  was  not  their  duty  to  renew 
the  offer;  and  if  they  had,  they  might  have 
been  deemed  impertinent.  From  this  evi- 
dence, then,  it  seems,  that  the  defendants 
were  justified  in  their  representation  to  Mr, 
Moseley.  But  Mr.  Copland  proves  that  the 
defendants  were  to  give  him  a  preference ; 
and  that  he  intimated  very  plainly,  that 
if  Mr.  Moseley  would  not  take  two  shillings 
per  acre,  he,  Mr.  Copland,  would  give 
more;  and  that  he  is  under  an  impression 
that  the  defendants  so  understood  him. 
But  surely  this  impression  of  Mr.  Copland 
is  incorrect,  as  he  did  not  say  at  any  time 
how  much  more  he  would  give :  for  after 
the  defendants  had  made  the  purchase  on 
their  own  account,  he  tendered  to  them, 
according  to  his  own  statement,  only  two 
shillings  per  acre,  as  the  sum  which  he 
had  offered.  If,  then,  this  was  the  highest 
price  he  had  offered,  it  still  seems  that  the 
defendants  were  correct,  in  saying,  through 
Mr.  Kincaid,  that  they  could  get  no  more 
for  Mr.*  Moseley's  land;  and  the  corre- 
spondence with  Mr.  Kincaid  certainly 
proves  it,  and  proves  also,  that  Mr.  Brander 
acted  in  a  manner  as  friendly  to  Mr.  Mose- 
ley as  it  was  honourable  to  himself;  and 
Mr.  Kincaid's  testimony  is  in  confirma- 
tion of  it;  nay,  after  the  purchase  by  the 
defendants,  Mr.  Brander  informed  Mr.  Kin- 
caid that  if  Mr.  Moseley  was  dissat- 
236  isfied,  he  should  *not  be  bound.  This 
was  the  last  act  by  which  this  trans- 
action was  closed,  and  certainly  had  noth- 
ing like  fraud  in  it.  Upon  this  view  of 
the  case,  the  Court  doth  adjudge,  order, 
and  decree,  that  the  bill  of  the  plaintiffs 
be  dismissed,  and  that  the  administrators 
of  the  said  Benjamin  Moseley,  out  of  the 
goods  and  chattels  of.  their  testator,  in 
their  hands,  to  be  administered,  if  so  much 
they  have,  .if  not,  then  out  of  their  own  es- 
tates, and*  the  next  friend  of  the  infant 
plaintiffs,  pay  to  the  defendants  the  costs 
by  them,  in  their  defence,  expended." 

From  this  decree  the  administrators  ap- 
pealed ;  and  by  consent  of  parties  in  the 
Court  of  appeals,  the  heirs  were  afterwards 
received  as  appellants. 

Wickham,  for  the  appellants.  This  case 
is  stated  substantially  in  2  Call,  218-230, 
Buck  and  Brander  v.  Copland.  The  Court 
there  say  that  if  the  fraud  was  proved, 
Moseley's  representatives  were  entitled  to 
the  land.  I  admit  this  is  not  authority, 
because  they  were  not  parties  to  that  suit. 
But  the  answer  in  that  suit  of  the  present 
defendant  is  conclusive  evidence  that  they 
were  guilty  of  fraud.  The  general  rule  is 
that  papers  filed  in  one  suit  are  not  to  be 
received  as  evidence  in  another,  between 
other  parties ;  but  evidence  of  what  a  party 
has  been  heard  to  say  on  his  oath  is   good 


against  him.  (a)  If  Mr.  Back's  admission 
in  a  conversation  in  the  street  would  be  re- 
ceived as  evidence  against  him,  his  answer 
on  oath  should,  a  fortiori,  be  so  received. 
The  declarations  of  the  defendants  in  their 
letters  to  Moseley  through  Kincaid,  are  in 
direct  opposition  to  their  answer  to  Cop- 
land's bill.  From  that  answer,  and  Cop* 
land's  deposition,  they  appear  evidently  to 
have  been  unfaithful  agents.  The  lanift 
ought  therefore  to  be  decreed  to  us. 

Williams,  contra.  Their  answer  to  Cop- 
land's bill  shows  clearly  there  was  no 
fraud.  They  no  where  admit  they  were- 
ever  offered  more  than  2s.  per  acre.  Cop- 
land in  his  deposition,  only  says  he* 
237  insinuated  that,  if  he  ^could  not  get 
the  land  at  2s.,  he  would  give  more. 
This  insinuation  was  not  understood  by 
Buck  and  Brander.  The  only  means  for 
them  to  divine  that  he  would  give  2s.  6d. 
was  Campbell's  declaration  that  Hicks  and 
Campbell  would  give  as  much  as  any  body 
else.  Moseley  himself  had  declared  that 
Buck  and  Brander  should  have  the  refusal. 
They  were  to  sell  only  in  the  event  of  their 
determining  not  to  keep  the  land  them- 
selves. 

Wickham.  In  their  answer  to  Copland's 
bill,  it  is  expressly  said,  that  Copland  told 
Buck  that  he  would  give  more  than  2s.  per 
acre,(b)  and  that  Hicks  and  Campbell  and 
he  were  the  same  person. 

Williams.  No  offer  of  any  definite  sum 
was  made.  He  surely  did  not  mean  to  bind 
against  himself;  and  no  person  offered  any 
more.  It  appears  from  the  correspondence 
through  Kincaid,  that  they  offered  to  let 
Moseley  take  the  land  back,  if  he  chose  it. 
But  he  approved  of  their  conduct  in  every 
respect.  The  very  circumstance  of  their 
detailing  every  thing  they  knew  about  the 
transaction  shows  they  intended  no  fraud. 
Their  answer  to  Copland's  bill  (if  evidence 
at  all)  must  be  taken  altogether.  If  so, 
it  shows  that  no  larger  sum  than  2s.  was. 
ever  offered. 

Even  admitting  the  defendants  have 
acted  improperly,  ought  the  contract  to  be 
rescinded?  The  utmost  that  can  be  claimed 
is  the  difference  between  2s.  per  acre,  and" 
the  price  which  might  have  been  obtained. 

Wickham,  in  reply.  As  agents  for  Mose- 
ley, it  was  the  duty  of  Buck  and  Biander 
to  get  the  best  price  they  could.  But 
they  avoided  Copland:  endeavoured  to 
have  no  communication  with  him,  con- 
sidered his  conduct  '*ungentlemanly,*' 
because  he  interposed  to  prevent  their 
getting  the  land,  and  did  not  tell  him 
that  any  other  person  would  give  28. 
Fraud  consists  in  suppression  of  truth, 
as  well  as  affirmation  of  false- 
238  hood.  Here,  both  are  found.  *Bnclr 
perhaps  went  furtner  in  the  fraud 
than  Brander ;  but  although  one  partner  is^ 
not  punishable  criminally  for  a  fraud  com- 
mitted by  another  for  their  joint  benefit, 
he  is  liable  for  the  civil  consequences.  In- 
deed, they  both  hugged  the  fraud,  and 
cheerfully  participated  in  its  fruits.  They 
told  Moseley  by  their  letter  that   no  person- 


(a)  Peake'8   Evidence,  54;    Grant    ▼.  Jaclisoii. 
Peake's  Rep.  208. 

(b)  2  Call.  222. 
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had  offered  more  than  28. ;  yet  they  admit 
in  their  answer  to  Copland's  bill,  that  he 
had  offered  more.  He  saya  in  his  deposi- 
tion that  he ''intimated  this  very  plainly"; 
they  say  that  *'he  said  he  wonld  give 
more."  They  were  bereft  of  common  pru- 
dence, as  well  as  integrity,  in  swearing  as 
they  did ;  but  they  threw  it  into  an  answer 
to  be  filed  in  the  Court  of  Chancery  in  a 
cause  to  which  Moseley  was  no  party,  and 
of  which  he  might  never  have  heard.  He 
indeed  approved  of  their  conduct,  and  never 
complained  of  the  fraud,  because  he  never 
knew  it.  And  it  never  would  have  been 
known,  but  for  such  a  work  as  Call's  re- 
ports in  which  the  substance  of  their  an- 
swer was  published. 

In  case  of  fraud  the  contract  is  to  be  re- 
scinded altogether.  The  Court  cannot  make 
a  new  contract  for  the  parties.  They  are 
not  to  be  permitted  to  reap  any  profit  from 
their  fraud. 

The  following  was  delivered  by  JUDGE 
ROANE  as  the  opinion  of  this  Court. 

'*An  appeal  having  been  allowed,  by  con- 
sent, froTi  the  decree  in  this  case,  as  far  as 
it  relates  to  the  heirs  of  Benjamin  Moseley 
deceased ;  and  the  cause  coming  on  to  be 
•heard,  as  well  in  relation  to  the  said  heirs 
as  to  the  present  appellants :  the  Court  is 
of  opinion  that  the  contract,  for  the  pur- 
chase of  the  land  in  the  proceedings  men- 
tioned, was  made  under  such  circumstances 
of  fraud  and  concealment,  that  the  same 
oug^ht  to  be  vacated.  The  decree  of  the 
Court  of  Chancery  is  therefore  reversed 
with  costs ;  and  this  Court  proceeding,  &c. 
It  is  further  decreed  and  ordered,  that  the 
said  land  be  re-conveyed  to  the  said  heirs 
of  Benjamin  Moseley,  on  the  appel- 
239  lees'  receiving  *back  their  purchase 
money  with  interest;  and  that  an  ac- 
count of  the  rents  and  profits  of  the  said 
land  be  also  taken,  if  the  appellants  shall 
desire  it;  the  said  money  to  be  paid  on  or 
before  a  day  to  be  limited  by  the  said  Court 
of  Chancery,  and  the  land  aforesaid  to  re- 
main ultimately  liable  for  the  payment 
thereof ;  and  the  cause  is  remanded  to  the 
said  Court  of  Chancery  to  be  finally  pro- 
ceeded in  pursuant  to  the  foregoing  prin- 
ciples. ' '  

Murphy,  Brown  &  Co.,  v.  Staton. 

Tuesday,  April  7th,  1812. 


I  Carriers— Liability.*— A  common  carrier 
is  liable  for  all  accidents  to  sroods  entrusted  to  him 
for  transportation,  except  snch  as  arise  from  the 
act  of  Ood,  the  act  of  the  enemies  of  the  common- 
wealth, or  the  act  of  the  owner  of  the  croods. 
Same— 5flaie— Onus  Probandl.— In  such  case,  if  a  loss 
happens,  the  onus  probandl  lies  on  the  carrier,  to 
exempt  him  from  the  liability.  And  it  is  not 
enonsrh  for  him  to  prove,  (where  the  sroods  are  car- 
ried by  water)  that  the  navlfiration  is  attended  with 
so  much  dansrer.  that  a  loss  may  happen  notwith- 


I  Carriers— Liability.— By  the  common  law, 
a  carrier  is  treated  as  an  insurer  against  all  dam- 
asres  to.  or  loss  of,  croods  entrusted  to  him  for  trans- 
portation, except  such  as  may  arise  from  the  act  of 
God,  the  act  of  the  enemies  of  the  country,  or  the 
act  of  the  owner  of  the  sroods;  and  the  liabilities  of 
common  carriers  upon  navlsrable  streams,  are  fixed 
by  this  common-law  rule,  and  losses  arisinsr  from  the 
ordinary  dansrers  of  the  navig-ation.  however  ffreat 
and  however  carefully  guarded  afrainst,  do  not  fall 
within  the  exception.  As  so  holdiufr.  the  principal 
case  is  cited  with  approval  in  Friend  v.  "Woods.  6 
OratL  182.  See  further,  monographic  note  on  "Com- 
mon Carriers"  appended  to  Parish  v.  Reigle,  11 
Gratt,  8»7. 


standing  the  utmost  endeavours  of  the  waterman 
and  crew  to  prevent  it,  that  the  person  conduct- 
ins:  the  boat  possesses  competent  skill;  has  used 
due  dilifirence,  and  provided  hands  of  sufficient 
strensrth  and  experience  to  assist  him. 

In  an  action  on  the  case  against  the  ap- 
pellee as  a  common  carrier,  employed  to 
bring  ten  hogsheads  of  tobacco  by  water 
from  Tye  River  warehouse  in  Amherst 
county  to  the  city  of  Richmond,  for  negli-  ' 
gently  ducking  and  thereby  damaging  sun- 
dry of  said  hogsheads ;  on  the  trial  of  the 
cause,  the  plaintiff's  counsel  moved  the 
Court  to  instruct  the  jury,  **that  a  common 
carrier  is  liable  for  all  accidents  to  goods, 
entrusted  to  him  for  transportation  except 
such  as  arise  from  the  act  of  Grod,  the  act 
of  the  common  enemy,  or  the  act  of  the 
owner  of  goods;*'  but  the  Court  refused 
to  give  such  instruction ;  to  which  opinion 
of  the  Court  the  plaintiffs  filed  a  bill  of  ex- 
ceptions. But  the  Court  was  of  opinion, 
and  so  instructed  the  jury,  **that  as  the 
upper  navigation  of  James  River  is  proved 
to  be  attended  with  so  much  danger  as  that 
a  loss  may  happen,  notwithstanding  the 
utmost  endeavours  of  the  waterman  and 
the  crew  to  prevent  it,  therefore,  when  a 
loss  happens  in  such  a  case,  the  defendant 
ought  to  be  excused ;  but  this  indul- 
240  gence  ought  not  to  be  allowed,  ^unless 
it  appears  that  the  person  conducting 
the  boat  possesses  competent  skill ;  that  he 
has  used  due  diligence,  and  has  provided 
hands  of  sufficient  strength  and  experience 
to  assist  him  in  the   conduct   of  the  boat." 

Verdict  and  judgment  for  the  defendants, 
from  which  the  plaintiffs  appealed. 

Wirt,  for  the  appellants,  insisted  that 
the  instruction  prayed  for  by  their  counsel 
was  not  on  a  mere  abstract  question  of  law  ; 
the  point  being  necessarily  presented  by 
the  declaration.  And,  as  to  the  liability  of 
a  common  carrier  he  quoted  1  Bac.  Abr.  555, 
to  show  that  'inevitable  accident,  happen- 
ing by  any  human  means,  or  irresistible 
force,  if  not  occasioned  by  the  King's 
enemies,  will  not  excuse  him:  (for  the  car- 
rier is  in  the  nature  of  an  insurer;)  and 
1  Terra  Rep.  27,  Forward  v.  Pittard,  being 
a  case  in  which  the  carrier  was  holden  lia- 
ble through  actual  negligence,  was  expressly 
negatived  by  the  jury." 

In  the  case  before  us,  the  judge  has  de- 
cided in  favour  of  the  boatman,  on  the 
ground  that  the  upper  navigation  of  James 
river  is  dangerous  !  What  is  to  become  of 
the  navigation  of  this  river,  if  such  a  prin- 
ciple should  be  established?  The  standing 
danger  of  the  navigation  through  which  a 
man  undertakes  to  convey  goods  can  surely 
be  no  reason  for  exempting  him  from  re- 
sponsibility; especially  as  such  standing 
and  paramount  danger  is  always  considered 
in  estimating  the  extent  of  his  compensa- 
tion. 

Call,  for  the  appellee.  The  similitude 
between  this  case  and  that  of  Shelton  v. 
Cocke,  Crawford,  &  Co.,  decided  the  28th 
of  last  month,  is  so  striking,  it  is  impossi- 
ble to  point  out  a  difference.  The  point  in 
that  case  necessarily  arose ;  yet  this  Court 
decided  that  it  was  an   abstract  question. t 


tNote.  The  opinion  delivered  In  Shelton  v.  Cocke. 
Crawford,  &  Co..  March  28th.  1812,  was  'set  aside 
April  8th.  See  Ante,  p.  191.— Note  in  Orifirinal  Edi- 
tion. 
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The  point  was  equally  predicated  upon  the 
declaration    in  that   case   as  in  ttiis. 

241  The  rule  is,  *that  a  party  wishing  to 
get  the  opinion  of  the  appellate  Court 

on  a  point,  in  relation  to  which  he  prays 
the  Court  to  instruct  the  jury,  must  give  a 
brief  statement  of  the  evidence,  and  show 
how  the  point  was  presented  in  the  cause. 
Here  the  plaintiffs  did  not  state  the  evi- 
dence. The  point  on  which  they  requested 
the  Court's  instruction  was  a  general,  ab- 
stract, question ;  and,  in  the  terms  stated, 
was  not  law.  For  the  term  *^  common 
enemy,"  did  not  necessarily  mean  ** enemy 
of  the  commonwealth."  A  man  of  Mr. 
Wirt's  discriminating  mind  could  draw  a 
distinction  between  them. 

2.  As  to  the  2d  point,  I  do  not  contend 
that  a  common  carrier  is  not  responsible 
to  the  extent  contended  for  by  Mr.  Wirt. 
But  the  opinion,  as  given,  is  just  as  refer 
rible  to  the  act  of  GrOd  as  to  the  act  of  man. 
Can  the  Court  infer  that  the  loss  was  not 
from  an  accident  similar  to  that  by  which 
the  carrier  was  excused  in  Amies  v.  Ste- 
vens, 1  Str.  128?  For  any  thing  that  ap- 
pears to  the  contrary,  I  have  a  right  to 
say,  it  arose  from  an  accident  that  could 
not  be  controlled.  In  2  Bulst.  280,  cited  1 
Bac.  Abr.  555,  it  was  decided,  that  where 
a  ferryman  was  carrying  over  passengers 
and  goods,  and  a  wind  arose,  and  they, 
being  frightened,  flung  the  goods  over- 
board, the  ferryman  was  not  responsible. 

Besides,  in  this  case,  the  bill  of  excep- 
tions does  not  show  that  Staton  carried  the 
tobacco  for  hire.  In  the  case  of  Coggs  v. 
Bernard,  (2  hd.  Ray.  909,)  it  was  settled, 
that  a  bailee,  undertaking  gratuitously,  is 
liable  only  for  gross  negligence,  or  wilful 
injury. 

Wirt,  in  reply.  No  answer  has  been 
given  to  the  distinction  which  I  drew  be- 
tween this  case  and  that  of  Shelton  v.  Cocke, 
Crawford  &  Co.  There,  the  question  might 
not  have  arisen  under  the  declaration ; 
here,  it  must.  The  question  of  the  extent 
of  a  common  carrier's  liability  was  inevita- 
bly presented.  If  this  be  considered  an 
instruction  upon  an  abstract  question,  I 
will  venture  to  afiQrm,  that  not  one  bill 
of      exceptions    in      five      thousand 

242  *can  be  sustained.     Parties  and  coun- 
sel do  not  think  it  necessary  to    state 

that  the  point  did  arise,  when,  from  the 
construction  of  the  declaration,  and  nature 
of  the  action,  it  appears  that  it  must  have 
arisen. 

It  The  instruction  given  was  clearly  erro- 
neous. The  presumption  is  always  against 
the  carrier.  To  exempt  himself,  he  must 
prove  that  the  loss  was  occasioned  by  a 
public  enemy,  or  by  the  act  of  God.  Such 
was  the  case  of  Amies  v.  Stevens,  (a)  The 
doctrine  laid  down  in  this  instruction  is  in 
direct  opposition  to  that  of  Lrord  Mansfield 
in  1  Term.  Rep.  33,  according  to  whom  the 
burthen  of  proof  lies  on  the  carrier:  but, 
according  to  this  instruction,  he  is  not  lia- 
ble, unless  it  be  proved  that  the  loss  was 
not  by  the  act  of  God. 

The  case  reported  in  2  Bulst.  280,  (cited  1 
Bac.  Abr.  555, )  is  contradicted  by  the  au- 
thorities in  the  note;(b)  if,  in  fact,    it  re- 


lated to  a  ferryman  who  carried  goods  for 
hire.  The  distinction  is  between  a  ferry- 
man who  carries  goods  for  hire,  and  one 
who  does  not.  The  former  is  liable  though 
compelled  by  storm  to  throw  the  goods 
overboard ;  for  he  is  considered  an  insurer 
against  this  danger. 

Now  it  sufficiently  appears  that  Staton 
was  a  carrier  for  hire;  for  the  bill  of  excep- 
tions calls  him  **a  common  carrier;"  which 
is  a  technical  phrase  implying  a  carrier  for 
hire. 

Call.  The  case  in  Bulstrode  plainly  sup- 
poses the  ferryman  was  one  who  carried 
goods  for  hire.  The  note  in  Bac.  Abr., 
contra  to  that  case,  is  not  law ;  for  the  loss 
arose  from  the  act  of  Gk>d :  the  danger  be- 
ing occasioned  by  tempest,  and  the  goods 
thrown  overboard  to  save  the  lives  of  the 
passengers,  the  ferryman  was  not  to  an- 
swer for  it. 

Monday,  February  15th,  1813,  the  presi- 
dent delivered  the  Court's  opinion,  that  the 
judgment  was  erroneous,  *4n  this,  that 
the  judge  of  the  Court  below  refused 
243  to  *give  the  instruction  to  the  jury, 
required  by  the  counsel  for  the  plain- 
tiffs, in  the  bill  of  exceptions  mentioned," 
and  also  erred  in  the  instruction  he  actually, 
gave. 

Judgment  reversed ;  verdict  set  aside,  and 
a  new  trial  directed;  ''on  which  trial  no 
such  instruction  as  the  latter  is  to  be  given 
to  the  jury."        

Mayo  V.  Purcell. 

Monday,  March  SOtb,  1812. 

I.  Sale  of  Land— Purchase  with  Knowledge  of  Defects 
—Equitable  Relief.— A  purchaser  of  land  beln? 
thoroufirbly  informed  of  defects  in  the  vendor's 
title,  and  Sigreeing  nevertheless  to  pay  interest  on 
the  purchase  money  from  a  certain  day.  shall  not 
be  relieved  from  payinff  such  Interest,  on  the 
ff round  that  be  could  not  sret  possession  of  part  of 
the  land,  which  he  knew  at  the  time  of  entering' 
into  the  acrreement,  was  held  by  another  person. 

a.  Same— Agreement  by  Purchaser  to  DUcharxe  En- 
cumbrance—Effect -If  the  purchaser  asrree  to  pay 
a  certain  sum.  in  discharge  of  an  encumbrance, 
for  which  sum  he  is  to  have  a  credit,  in  part  of  the 
purchase  money :  and  it  does  not  appear  that  the 
vendor  deceived  him  with  respect  to  the  sum  for 
which  the  removal  of  such  encumbrance  could  be 
obtained:  he  is  not  to  be  credited  for  any  larger 
sum  which  the  encumbrancer  may  compel  him 
to  pay. 

3.  5ame— Decree  for  Specific  Performance*— Eflbct— A 
decree  In  Chancery,  declarincr  the  Court's  opinion 
that  an  agreement  for  the  sale  of  a  tract  of  land 
should  be  specifically  performed  by  both  the  par- 
ties, and  directincr  the  vendee  to  execute  a  mort- 
firasre  of  the  same  land  to  secure  the  purchase 
money,  is  to  be  understood,  as  requiring  the 
vendor,  in  the  first  place,  to  make  a  title  to  him. 

4.  Appellate  Practice- Affirmance  of  Decree. t— The 
Court  of  Appeals,  in  afllrminfr  a  decree,  will  add 
any  explanation,  which  may  be  necessary  to 
make  it  correctly  understood. 

A  contract  in  writing,  (without  being 
sealed,)  was  made  between  John  Mayo  and 
Charles  Purcell,  as  follows: 

^*Mr.  Charles  Purcell,  sells  to  Col.  Mayo 
his  land  purchased  from  Fortunatus 
Sydnor,  lying  on  James  River,  bounded  by 
the  Westham  road  on  the  North,  Daniel 
Hylton  on  the  West,  the  river  on  the  South, 
and  Francis  Watkins  on  the  East,  supposed 
to  contain  500  acres,  at  six  pounds  per  acre. 


(a)  Str.  128. 

(b)  Allen.  98.  Law  of  Bailmente,  106. 


♦See  monosrraphic  note  on  "Specific  Performance" 
appended  to  Hanna  v.  Wilson,  3  Gratt  343. 

tSee  monosrraphic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Ca,  1 
Rob.  283. 
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payable  in  twenty  years;  interest  being 
paid  half  yearly  at  5  per  cent,  for  the  first 
ten  years,  and  six  per  cent,  thereafter,  on 
so  much  of  the  principal  as  shall  then  re- 
main unpaid.  Col.  Mayo  to  be  at  liberty 
to  pay  the  principal  at  any  time  within 
twenty  years.  The  land  to  be  surveyed. 
Col.  Mayo  ag^rees  to  pay  Mrs.  Sydnor  2001. 
within  9  months  after  her  relinquishment 
of  dower;  to  be  deducted  from  the  principal 
sum  payable  to  Mr.  Purcell.  Inter* 
244  est  to  commence  in  three  *months 
from  this  date,  which  is  22d  April, 
1799.  Mr.  Purcell  to  finish  cutting  a  ditch 
which  is  begun.  Payment  to  be  secured 
by  mortgage. 

**John  Mayo. 
^^Charles   Purcell. 
* 'Teste,  J.  Marshall. 
** Received  five    dollars    in    part    of   Uie 
above  contract." 

Out  of  this  contract,  two  subjects  of  con- 
troversy arose. 

In  the  first  place,  Mayo  contended,  that 
he  was  not  liable  to  interest  until  he  ob- 
tained complete  possession  of  the  land, 
which,  (as  he  insisted)  was  not  until  the 
26th  of  January,  1801.  Purcell,  on  the 
other  hand,  claimed  interest  from  July 
22d,  1799.  Secondly,  Mayo  claimed  a  credit 
for  1260  dollars,  actually  paid  by  him  to 
Mrs.  Sydnor  for  her  dower  in  the  land, 
instead  of  the  sum  of  2001.  mentioned  in 
the  contract. 

A  bill   was  thereupon   filed  by    Purcell, 
against   Mayo,    in   the   Superior  Court   of 
Chancery  for   the   Richmond   district;  set- 
ting forth  that   the   land  in   question    was 
purchased  by    the  plaintifiF  under  a   decree 
of  the    said  Court;  that  Fortunatus  Sydnor 
owned  two  hundred   acres,  which  he   mort- 
gaged to   the   plaintifiF;  that,    many   years 
ago,    he  purchased   two    hundred  acres   of 
his  brother  Robert  Sydnor,  before  the  said 
Robert   married,    and   paid    him    therefor; 
that    the    said   Fortunatus   purchased    one 
hundred   acres    of   Miles    Selden,    but    not 
having  paid  for  it,  the  title   was   retained 
by  Selden,  but    the    plaintifiF   had  paid  the 
money  and  obtained  a   conveyance  to   him- 
self, since  the  decree ;  that  a  deed   had  also 
been  made  to  him  by  the  commissioners  of 
the  Court;  whereby   he    became   seized   in 
fee  of  the  said  five  hundred  acres   of  land ; 
that,  before  and  at  the  time   of  the  agree- 
ment, Mayo  was  well    acquainted   with   all 
the  circumstances   of   the   plaintifif's  title; 
that  he  had    paid  him,  at  difiPerent    times, 
about  2001.  in   part   of    the    interest  ;  that 
about   the  beginning   of  the  year  1801,  he 
found  fault  with  Sydnor's  retaining  posses- 
sion, and  with  the  plaintifiP's  title;  that  in 
May,  1801,  arbitration  bonds  were  executed, 
but  Mayo  repeatedly  evaded,  and  put 
245      ofif  *a  settlement  of  the  points  in  dis- 
pute; that  he  had  broken  the  contract 
in  not  paying  the  interest,  and  not  execut- 
ing   a    mortgage;    that    the   plaintiff  had, 
years  ago,  a  deed   drawn    from  himself    to 
the  defendant,  as  well   as  a  mortgage  to  be 
executed  by   the  defendant,    to  secure   the 
purchase  money,  which  he  could  not  prevail 
on  him  to  do;  that  Fortunatus  Sydnor  told 
the  defendant  that  if  he  would  pay  for  Mrs. 
Sydnor's  dower,  and   his   growing  crop,  he 
would  leave  the  place;  '*the  defendant  sent 


hands  there  to  ditch  in  the  plantation, 
some  time  before  July,  1799;  Sydnor  did 
not  cultivate  more  than  about  ten  or  twelve 
acres  of  land;  the  defendant  then  sent  for 
the  key  of  the  house  at  Sydnor's  Point,  and 
on  the  22d  of  July,  1799,  the  plaintifiF  sent 
it  to  him  to  put  a  tenant  in  the  house ;  that 
he  took  possession,  and  cut  down  a  consid- 
erable quantity  of  timber  trees  ofiF  the  said 
land,  for  his  bridge,  during  Sydnor's  resi- 
dence there.  In  the  latter  end  of  the  year 
1800,  the  defendant  applied  to  the  plaintifiF 
to  know  how  Sydnor  could  be  got  ofiF  the 
land :  the  plaintifiF  told  him  that  he  might 
apply  to  the  Court  of  Chancery,  and  he 
would  enforce  Sydnor  to  deliver  up  the  pos- 
session ;  or,  if  the*  defendant  desired  it, 
the  plaintiff  would  distrain  for  the  rent 
that  he  owed  to  the  plaintifiF,  and  that  had  . 
accrued  since  the  sale  of  the  land  to  the 
defendant,  and  would  give  the  defendant 
credit  for  all  the  rent  he  could  get  efiFects 
to  pay;  to  wit,  all  the  rent  that  the  plain- 
tiff got,  over  and  above  the  rent  that 
Sydnor  owed  to  the  plaintifiF;"  (which,  it 
seems,  was  a  sum  in  arrear  before  the  sale 
of  the  land  to  Mayo;)  *4o  this  the  defend- 
ant readily  agreed,  and  the  plaintifiF  did 
obtain    for    the   defendant,    for   his    rent, 

about  the  sum  of ,  which  he   placed 

to  his  credit.  The  defendant  had  the  land 
surveyed  several  years  ago ;  so  that  he  can- 
not give  the  uncertainty  of  the  quantity  as 
a  reason  for  the  non-payment  of  the  interest 
thereon." 

The  prayer  of  the  bill  was,  that  the 
agreement  be  cancelled,  on  account  of 
wilful  breaches   thereof  on    the  part  of  the 

defendant;  and  that   he   should    pay 
246      for  the  *rents  and  profits  of  the  land ;  . 

that  sundry  special  damages,  which 
the  plaintifiF  sustained  by  the  non-pay- 
ment of  the  interest  be  inquired  of  by  a 
jury  in  an  issue  at  law;  that  if  the  said 
contract  be  carried  into  eflTect,  liberty  be 
allowed  the  plaintifiF,  on  the  failure  of  pay- 
ment of  the  interest,  every  six  months,  to 
enforce  the  payment  thereof  by  an  attach- 
ment, or  execution,  (to  issue,  with  leave 
of  the  Court  from  time  to  time,)  and  also 
to  issue  execution  for  the  purchase  money, 
when  the  same  shall  become  due ;  conclud- 
ing with  a  prayer  for  general  relief.  The 
defendant,  by  his  answer,  referred  to  the 
written  agreement  between  the  complain- 
ant and  himself  for  the  particulars  of  their 
contract ;  averring  that  he  was  assured  by 
the  complainant  that  the  eventual  dower  of 
Mrs.  Sydnor  might  be  purchased  for  2001., 
and  the  crop  then  growing  at  a  fair  valua- 
tion, and  immediate  possession  obtained; 
that,  under  the  impression  of  an  immediate 
surrender  of  the  possession,  he  agreed 
that  interest  should  commence  three 
months  from  the  date  of  the  purchase 
aforesaid ;  that  he  had  paid,  on  account  of 
the  complainant,  monies  to  a  considerable 
amount,  notwithstanding  which,  he  never 
could  obtain  the  possession  of  any  part  of 
the  said  land,  except  one,  which  was  en- 
tirely unproductive,  and  which,  being  a 
house,  on  an  exposed  part  of  the  land,  was 
placed  by  him  in  the  hands  of  a  protector 
from  destruction ;  that  he  had  frequently 
made  application  for  the  possession  of 
the  useful  part  of   the   said   land   in   vain, 
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and  never  gained  possession  thereof  until 
about  the  26th  day  of  January,  1801,  between 
which  time  and  the  date  of  the  agreement, 
much  waste  and  dilapidation  were  com- 
mitted, occasioning  great  expense  to  the 
defendant  to  repair  them;  **that  the  com- 
plainant had  often  admitted  that  he  could 
not  claim  interest  during  the  time  when 
possession  was  retained  by  the  said 
Sydnor;'*  that  the  defendant  had  been 
threatened  with  eviction  from  possession, 
for  want  of  a  legal  title;  that  he  was 
ready  to  execute  the  agreement  on  his 
part,  faithfully,  when  a  perfect   title 

247  should  be  secured  to  him;  that,  *until 
the  execution  of  the  deed    from  Miles 

Selden,  (bearing  date  tfa^  5th  of  June,  1803,) 
the  complainant  had  no  legal  title  to  the 
most  valuable  part  of  the  land ;  and  that 
the  defendant  had  been  under  the  necessity 
of  giving  to  Mrs.  Sydnor  1260  dollars  for 
her  dower;  for  which  he  claims  credit. 

Sundry  depositions  of  witnesses  were 
taken,  the  purport  of  which  is  sufficiently 
staled  in  Judge  Fleming's  opinion. 

The  Court  of  Chancery  referred  the  ac- 
counts between  the  parties  to  a  commis- 
sioner, who  made  a  report  exhibiting  them 
in  three  views:  the  first,  (which  he  thought 
correct,)  crediting  the  defendant  with  the 
sum  which  he  paid  for  the  dower,  and 
charging  him  with  interest  from  July  22d, 
1799;  the  second,  (for  which  the  defendant 
contended, )  crediting  the  dower  as  in  the 
first  statement,  and  charging  the  interest 
from  three  months  after  January  26th, 
1801;  the  third,  (as  contended  for  by  the 
plaintiff,)  crediting  the  defendant  with 
2001.  only  for  the  dower,  and  charging  in- 
terest, according  to  the  agreement,  from 
July  22d,  1799.  V^hereupon,  the  Court,  on 
the  28th  of  May,  1807,  rejecting  the  firsc 
and  second  statements,  and  confirming  the 
third,  decreed  that  the  defendant  do  pay 
unto  the  plaintiff  the  sum  of  7801.  18s. 
lO^d.,  the  balance  of  interest  found  to  be 
due  to  him  on  the  22d  day  of  January, 
1806;  **that  he  do  also  pay  the  interest 
which  hath  grown  due  upon  the  balance  of 
principal  since  that  time  to  the  22d  day 
of  January  last :  and  the  Court  being  also  of 
opinion  that  the  agreement  ought  to  be 
specifically  performed  by  both  parties," 
decreed,  **that  the  defendant  do  execute  to 
the  plaintiff  a  mortgage  on  the  lands  in  the 
proceedings  mentioned,  for  the  payment 
of  the  said  balance  of  principal,  and  the 
interest,  which  might  become  due  after 
satisfaction  of  this  decree;  that  the  plain- 
tiff be  at  liberty  to  resort  to  the  Court,  as 
occasion  might  require  for  the  performance 
of  the  decree ;  and  that  the  defendant  pay 
to  the  plaintiff  the  costs  by  him  expended 
in  prosecuting  this  suit." 

248  *From    this    decree    the   defendant 
appealed. 

The  case  was  submitted,  by  Wirt  and 
Wickham  for  the  appellant,  and  Hay  for 
the  appellee. 

Monday,  March  30th,  the  Judges  pro- 
nounced their  opinions  seriatim. 

JUDGE  BROOKE.  I  am  of  opinion 
that  the  Chancellor's  decree  be  affirmed, 
with  the  explanation,  agreed  upon,  to  be 
expressed  in  the  entry  of  the  decree  of 
this  Court. 


JUDGE  ROANE  concurred  in  affirminfr 
the  decree  with  that  explanation. 

JUDGE  FLrEMING,  being  of  a  different 
opinion  expressed  himself  as  follows : 

However  painful  it  may  be  to  my  feelings 
to  dissent  from  a  majority  of  the  Court,  a 
sense  of  duty  impels  me  to  do  so,  on  the 
present  occasion. 

This  suit  is  founded  on  a  contract  in 
writing,  without  a  seal,  for  the  sale  and 
purchase  of  a  tract  of  land,  purchased  by 
the  seller  from  Fortunatus  Sydnor,  sup- 
posed to  contain  500  acres.  The  Vender 
charges  the  Vendee  with  breaches  of  the 
contract,  of  which  he  loudly  complains; 
and,  instead  of  bringing  his  action  at  law 
for  damages,  he  comes  into  a  Court  of 
Equity,  and,  in  the  first  instance,  pray& 
that  the  contract  may  be  cancelled;  and 
that  the  defendant  allow  him  for  rents  and 
profits  of  the  land,  and  that  special  dam- 
ages Ac.  may  be  inquired  of  by  a  jury ; 
but,  if  the  said  contract  is  to  be  carried 
into  effect,  then  for  other  relief.  It  is  a 
maxim  too  well  established  to  be  contro- 
verted at  this  day,  and  very  applicable  in 
the  present  case,  that  whoever  comes  into  a 
court  of  E^quity,  to  ask  relief,  must  first  do 
equity.  Let  us  examine  whether  the  com- 
plainant, in  the  case  before  us,  has  done 
so? 

And  here  I  must  recur  to  the  contract 
itself,  which,  though  hastily,  and  im- 
perfectly drawn,  I  construe  upon 
249  ^equitable  principles,  and  according 
to  what  I  conceive  to  have  been  the 
true  intention  and  understanding  of  the 
parties  at  the  time  of  making  it;  the  sub- 
stance of  which  is  briefly  this:  Purcell  sells 
to  Mayo  the  land  purchased  of  Fortunatus 
Sydnor,  (describing  the  boundaries,)  sup- 
posed to  contain  500  acres,  but  to  be  sur- 
veyed, to  ascertain  the  true  quantity ;  for 
which  Mayo  was  to  give  him  61.  per  acre; 
the  principal  to  be  paid  at  any  time,  or 
times,  within  20  years,  at  the  option  of  the 
vendee,  who,  in  the  mean  time,  was  to 
pay  interest;  to  commence  three  months 
after  the  date  of  the  contract;  and  pay- 
ment to  be  secured  by  mortgage.* 

It  must  be  understood,  then,  especially 
in  a  Court  of  Eiquity,  where  the  vendee  is 
brought  by  the  vendor  for  relief,  that  the 
latter  was  to  make  him  a  good  and  inde- 
feasible title,  clear  of  all  encumbrances, 
and  to  give  immediate  possession,  or,  at 
farthest,  within  three  months  from  the 
date  of  the  contract ;  as  that  was  the  time 
the  interest  to  be  paid  on  the  purchase 
money  was  to  commence;  no  particular 
time  being  mentioned  in  the  writing,  for 
giving  possession. 

It  was  known  to  the  parties,  at  the  time 
of  the  contract,  that  Mrs.  Sydnor  had  not 
relinquished  her  right  of  dower  in  the 
premises,  which  the  vendor  asserted  might 
be  had  for  2001.,  which  sum  Mayo  agreed 
to  pay  nine  months  after  her  right  of 
dower  should  be  relinquished;  to  be  de- 
ducted out  of  the  principal  purchase  money. 
The  next  inquiry  is,  on  whom  was  it  in- 
cumbent to  procure  that  relinquishment? 
I  answer,  on  the  vendor,  who  was  bound  in 
conscience  to  make  a  complete  and  perfect 
title  to  the  purchaser. 
Mayo  having  waited  long  for   Purcell  to 
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obtain  the  relinquiahment  of  dower,  which 
he  failed  to  do;  and  beings  (I  suppose)  un- 
willing to  receive  a  deed  for  land  thus  en- 
cumbered, was  at  length  obliged  to  give 
1,260  dollars,  instead  of  2001.,  to  Mrs. 
Sydnor,  for  her  right,  after  many  efforts 
to  obtain  it  for  less:  and  he  swears,  in  his 
answer,  that  Purcell  assured  him  it 
250  might  be  purchased  for  the  *latter 
sum«  (which  I  believe  to  be  true,  as 
that  much  he  agreed  to  pay  out  of  the  prin- 
cipal, )  and  that  the  growing  crop  might  be 
purchased  of  Sydnor  at  a  fair  valuation. 

From  this  view  of  the  case,  two  ques- 
tions seem  to  arise : 

Ist.  Whether  Mayo  ought  not  to  have 
full  credit  for  the  1260  dollars,  instead  of 
2001.?  and, 

2d.  Whether  he  ought  to  pay  interest  on 
the  purchase  money,  before  he  was  put  in 
full  possession  of  the  premises? 

As  to  the  1st  point,  I  am  clearly  of  opin- 
ion that  the  appellant  ought  to  have  full 
credit  for  the  sum  he  was  obliged  to  pay 
for  Mrs.  Sydnor*s  right  of  dower,  as  it 
was  the  duty  of  the  appellee  to  clear  the 
land  from  all  encumbrances;  and  there  is 
no  evidence  that  he  ever  applied  to  Mrs. 
Sydnor,  or  to  her  agent,  on  the  subject; 
and  it  is  in  proof  that  under  the  then  exist- 
ing circumstances,  the  dower  right  was 
purchased  at  a  low  price;  Sydnor  being  a 
dissipated,  sickly  man,  and  his  wife  a  hale, 
healthy  woman. 

With  respect  to  the  2d  point,  I  also  think, 
upon  sound  principles  of  equity,  that  is 
'  also  in  favour  of  the  appellant;  for  al- 
though, by  the  agreement,  interest  was  to 
commence  in  three  months  from  the  date 
thereof,  which  was  the  22d  of  April,  1799, 
it  must  have  been  understood  that  posses- 
sion was  to  be  given  accordingly;  and  it 
is  in  evidence,  by  the  depositions  of 
Charles  Smith  and  EHsha  Williams,  that 
Purcell  himself  so  considered,  and  under- 
stood the  contract,  both  of  whom  depose 
to  that  effect.  Blisha  Williams,  ^*in  the 
year  1800,  heard  Purcell  wish  that  Fortuna- 
tus  Sydnor  would  remove  from  the  land,  as 
he  paid  him  no  rent ;  and  that  his  being 
there  as  a  tenant  would  prevent  his  draw- 
ing the  interest  from  Col.  Mayo,  who  (he 
supposed)  would  not  be  chargeable  with 
interest  while  said  Sydnor  stayed,  nor  until 
he,  Mayo,  had  quiet  possession."  Charles 
Smith  heard  Purcell  express  himself  to 
the  same  effect;  does  not  remember  the 
particular  words  made  use  of,  **but  that  he 
so  expressed  himself,  as  to  convey  the  idea 
that  interest  would  not  be  chargeable  to 
Col.  Mayo  until  Sydnor  removed." 
251  If,  then,  a  party  deeply  ^interested 
in  a  contrary  construction,  so  under- 
stood the  contract,  well  may  his  judges  do 
so  likewise;  especially,  as  it  is  agreeable  to 
sound  principles,  both  of  law  and  equity, 
as  laid  down  by  all  the  judges  in  the  case 
of  Raun  v.  Hughes,  cited  7  Term  Rep.  350, 
that  a  promise  must  be  coextensive  with 
the  consideration.  The  promise  here  was, 
that  the  appellant  should  pay  interest,  to 
commence  in  three  months  from  the  date 
of  the  contract ;  and  the  implied  considera- 
tion was,  that  he  should  then  have  posses- 
sion of  the  property,  for  which  that 
interest  was  to  be  paid ;  and  so  Purcell  him- 


self understood  the  contract,  as  before 
noticed.  He,  indeed,  charges  in  his  bill, 
that  in  July,  1799,  he  gave  up  the  keys  and 
possession  of  a  house ;  and  then  Mayo  sent 
hands  there  to  ditch  in  the  plantation ;  and 
that  before  Sydnor  moved  off  the  land. 
Mayo  cut  timber  thereon,  for  his  bridge. 
Let  us  see  how  that  matter  stands,  upon 
the  evidence.  The  land  thus  sold,  and 
supposed  to  contain  500  acres,  consisted  of 
three  distinct  parcels,  or  tenements;  one, 
the  manor  plantation  of  200  acres,  where 
Fortunatus  Sydnor  lived;  a  2d,  of  200 
acres,  formerly  purchased  by  him  of  Robert 
Sydnor,  on  which  was  a  small  unfinished 
dwellinghouse ;  and  the  3d,  of  100  acres,  he 
purchased  of  Miles  Selden,  but  was  never 
conveyed  to  him ;  but  a  deed  made  to  Pur- 
cell for  the  same,  on  the  5th  day  of  June, 
1803,  more  than  4  years  after  the  contract ; 
until  which  time,  he  could  not  have  made 
a  valid  title  to  Mayo. 

The  delivery  of  the  keys,  and  possession 
of  the  house  charged  in  the  bill,  was  of 
the  unfinished  house  on  Sydnor*s  Point, 
formerly  Robert  Sydnor*s,  in  which  he. 
Mayo,  put  one  Jones,  who  paid  no  rent, 
but  was  put  there  merely  to  prevent  the 
destruction  of  the  house  by  watermen,  who 
had  done  it  great  injury:  and,  as  to  the 
** ditching  in  of  the  plantation,"  spoken  of 
in  the  bill,  it  is  in  full  evidence  that  the 
ditch  was  on  the  main  road,  purely  to  pre- 
vent the  upland  wagoners  from  trespassing 
on  the  land,  on  which  they  had  al- 
252  ready  committed  great  *waste;  and 
which  ditch  Purcell  himself  con- 
tracted to  finish;  it  having  been  already 
begun. 

He  further  charges  in  his  bill  that,  in 
the  latter  end  of  the  year  1800,  the  appel- 
lant applied  to  him,  to  know  how  Sydnor 
was  to  be  got  off  the  land ;  and  he  told 
him,  **he  might  apply  to  the  Court  of 
Chancery,  and  he  would  enforce  Sydnor  to 
deliver  up  possession."  So,  by  the  com- 
plainant's own  showing.  Mayo  was,  by  his 
advice,  to  be  involved  in  a  tedious  and 
expensive  chancery  suit,  to  obtain  that 
possession  which  he  ought  to  have  secured 
to  him  long  before:  and,  by  an  after 
thought  of  his,  charged  him  with  interest 
all  the  while ;  which  he  had  repeatedly  ac- 
knowledged he  had  no  right  to  demand.  I 
am,  upon  the  whole,  of  opinion  that  the  de- 
cree is  erroneous;  1st,  In  not  allowing  the 
appellant  the  full  sum  he  was  obliged  to 
pay  Mrs.  Sydnor  for  her  right  of  dower: 
2dly,  In  compelling  him  to  pay  interest 
before  he  was  put  into  full  possession  of 
the  premises,  contrary  to  the  understand- 
ing of  the  contract  by  the  appellee  himself, 
as  at  different  times,  and  to  different 
people,  he  confessed ;  and,  lastly.  That  the 
appellee  is  not  decreed,  in  any  event,  to 
make  the  appellant  a  title  to  the  land  in 
question  which  he  sold  him. 

In  the  case  of  Grantland  v.  Wight,  the 
former  purchased  of  the  latter  a  lot  in  the 
city  of  Richmond,  and  gave  his  bond  for 
the  purchase  money.  Possession  of  the 
ground  was  immediately  given  to  Grant- 
land,  who  built  a  large  brick  house  upon 
it,  for  which  he  was  receiving  rent.  A  suit 
was  brought,  and  judgment  obtained  on 
the  bond;  which  he  enjoined,  on  a  suggea- 
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tion  that  there  was  a  deficiency  in  the 
quantity  of  g^round.  The  Chancellor  dis- 
miased  the  bill,  and  Grantland  appealed  to 
this  Court,  which  directed  the  injunction 
to  be  reinstated,  until  Wight  should  tender 
him  a  good  and  sufiQcient  deed  in  the  opin- 
ion of  the  Chancellor,  to  whose  Court  the 
cause  was  remanded,  for  that  purpose,  and 
for  that  alone. 

253  *I  am  of  opinion  that  the  decree  in 
this  case  ought  to    be    te versed,  and 

the  cause  remanded  to  the  Superior  Court 
of  Chancery  for  further  proceedings,  ac- 
cording to  the  foregoing  principles;  but,  a 
majority  of  the  Court  being  of  a  different 
opinion,  the  decree  is  affirmed. 

Friday,  April  3d,  an  argument  took  place, 
on  a  point  propounded  by  the  Court; 
whether  the  Chancellor  having  omitted  to 
direct,  expressly,  that  a  deed  be  made  from 
Purcell  to  Mayo,  this  Court  ought  to  re- 
Terse  the  decree;  or  to  affirm  it,  and  add 
the  direction  which  the  Chancellor  should 
have  given? 

Wirt,  for  the  appellant,  contended  that 
the  decree  ought  to  be  reversed.  It  does 
not  provide  for  making  a  deed.  It  directs 
the  payment  of  a  specific  sum  by  Mayo, 
and  that  he  shall  make  a  mortgage  to  Pur- 
cell; but  it  says  nothing  about  Purcell's 
making  a  deed  to  him.  The  Courtis  opin- 
ion, **that  the  agreement  ought  to  be 
specifically  performed  by  both  parties," 
cannot  be  considered  as  directing  a  deed  to 
Mayo;  1st,  Because  these  words  are  no 
part  of  the  decree  itself;  they  are  only  a 
recital  of  the  motive  which  led  to  the  de- 
cree; not  a  direction  of  what  shall  be  done; 
2dly,  Suppose  these  words  a  part  of  the 
decree,  they  determine  nothing:  the  suit 
calls  for  a  construction  of  the  agreement : 
these  words  say,  that  the  agreement  shall 
be  executed  by  both  parties,  without  de- 
ciding what  the  construction  is.  In  the 
agreement  nothing  is  said  about  Purcell's 
making  a  title :  that  he  should  make  a  title 
is  a  legal  inference  from  the  contract  of 
sale :  the  words  in  question  leave  this  in- 
ference just  where  the  agreement  left  it. 
If  Mayo  had  waited  on  Purcell  with  a  copy 
of  this  decree,  and,  relying  on  those  words, 
called  on  him  for  a  title  before  he  paid  the 
money;  might  not  Purcell  well  have  an- 
swered, that  the  agreement  did  not  say  that 
he  should  make  a  deed ;  and,  therefore,  the 
Chancellor  had  not  said  so? 

254  *It    is  not    by  this  general  mode  of 
expressing  an  opinion,  that  the  Court 

of  equity  makes  a  decree:  it  is  by  directing 
what  is  to  be  done;  it  is  the  order  given  to 
the  parties  under  the  opinion,  which  shows 
what  they  are  to  do.  (a)  It  may  be  said, 
that  the  direction  that  Mayo  shall  make  a 
mortgage  of  the  land  to  Purcell,  implies 
that  Purcell  shall  previously  make  a  deed  to 
Mayo:  but  what  sort  of  a  decree  is  that 
in  which  the  duties  to  be  performed  on 
one  side  are  expressed,  and  those  on  the 
other  side  are  left  to  implication?  Such 
implication  may  be  denied.  Its  necessity 
does  not  appear:  for  Mayo  may  make  a 
mortgage,  subjecting  his  equitable  title, 
without  having  any  legal  title  himself. 
This  would  be  incorrect  to  be  sure;  but 
that  is  the  very    subject  of   complaint.     It 


(a)  Wyatt's  Prac.  Reg.  164. 


is  the  province  of  a  decree  to  leave  noth- 
ing to  dubious  implication ;  to  put  every 
thing  out  of  dispute  by  the  clearness  of  its 
orders. 

It  may  be  objected,  that  this  decree  is 
interlocutory;  and  although  it  omits  to 
provide  that  a  title  shall^be  made  to  Mayo, 
the  chancellor  may  provide  for  it  by  his 
final  decree.  But  this  is  a  final  decree 
throughout,  in  form  and  substance. 
Omitting  the  words  that  *'the  plaintiff 
hath  liberty  to  resort  to  the  Court,  as  oc- 
casion may  require,"  Ac.  it  would  be 
allowed  on  all  hands  to  be  final.  Nor  do 
those  words  chapge  its  final  character, 
either  as  to  Mayo  or  Purcell.  Not  as  to 
Mayo;  because  they  keep  open  the  door 
expressly  as  to  Purcell  only.  Nor  as  to 
Purcell ;  for  what  are  those  words?  They 
mean  one  of  two  things:  either,  1.  That 
Purcell  should  be  at  liberty  to  apply  to  the 
Court  for  process  to  force  Mayo  to  do  what 
the  decree  commanded :  that  is,  to  make 
the  mortgage,  or  pay  the  money;  (in 
which  case  they  mean  nothing;  because 
Purcell  would  have  had  liberty  to  resort 
to  the  Court,  for  that  purpose,  without 
those  words;  and,  upon  Mayors  complying 
with  the  decree,  it  .would  certainly  have 
been  final,)  or,  2.  They  mean  that  he  is  to 
be  at  liberty  to  resort  to  the  Court  for  the 
accruing  interest,  toties  quoties. 
255  Such  decrees  are  *common  on  running 
contracts,  where  instalments  are  yet 
to  be  due,  and  are  always  regarded  as  linal. 
The  cause  is  off  the  docket ;  both  parties 
out  of  Court :  i  t  is  never  to  be  redocketed ; 
but  when  the  plaintiff  comes  in,  it  is  by  a 
new  bill. 

But,  if  this  decree  is  to  be  considered 
as  interlocutory  because  there  are  in- 
stalments of  interest  yet  to  come,  for 
which  the  plaintiff  has  leave  to  apply; 
every  decree  for  the  future  instalments 
will  be  equally  interlocutory;  until  the 
whole  shall  be  paid ;  because  the  same  leave 
will  be  reserved  in  every  decree ;  so  that 
the  decree  for  making  the  title  need  not 
come  until  after  the  twenty  years;  after 
the  payment  of  four  or  ^ve  thousand 
pounds  of  interest  I  Both  in  practice  and 
principle,  it  is  a  final  decree. 

Hay,  for  the  appellee.  I  admit,  that 
where  a  decree  is  for  the  payment  of 
purchase  money,  it  ought  to  direct  a  title 
to  be  made ;  and  that  here  it  has  not  been 
expressly  directed  in  terms;  but  it  is  im- 
pliedly. The  decree  says,  that  the  contract 
ought  to  be  specifically  executed  on  both 
sides.  So,  in  the  contract  itself,  there  is 
no  express  stipulation  that  a  title  shall  be 
made:  yet  this  was  understood  to  be  im- 
plied, of  course. 

No  particular  form  of  words  is  necessary 
in  a  decree.  The  Chancellor's  opinion, 
being  expressed,  is  equivalent  to  an  order. 
The  Clerk,  therefore,  under  this  decree, 
would  not  issue  an  execution  against  Mayo 
until  Purcell  had  complied  with  the  agree- 
ment on  his  part,  by  tendering  a    deed. 

But  suppose  it  not  a  fair  inference  from 
the  decree  that  a  deed  is  to  be  made;  yet 
this  Court,  approving  the  decree  as  far  as 
it  goes,  may  add  the  direction  which  the 
Court  below  ought  to  have  added.  Accord- 
ing to  a  fair  exposition  of  the  19th  section  of 
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the  Act  of  Assembly  concernitig  the  Conrt 
of  Appeals,  (a)  which  says,  that  such  de- 
cree or  judgment  may  be  given,  "if  it  be 
not  affirmed  or  reversed  in  the  whole,  as 
the  Conrt  whose  error  is  sought  to  be  cor- 
rected ought  to  have  given," 
256  *there  can  be  no  question  but  this 
may  be  done.  And  it  has  been  the 
practice,  in  affirming  a  decree,  to  make  any 
necessary  addition,  (b)  Indeed,  the  Court 
has  even  gone  further,  and  added  a  restric- 
tive explanation  to  the  judgment  of  a 
Court  of  law.  (c) 

Wickham,  in  reply.  Is  this  decree  legal, 
or  not?  I  have  a  right  to  say,  on  behalf  of 
Mayo,  that  he  appealed,  because  it  directed 
him  to  pay  the  money  absolutely,  when  it 
should  have  been  conditionally;  that  is, 
with  a  proviso,  that  a  title  should  be 
previously  made  him  by  Purcell.  In  Pol- 
lard V.  Rogers,  decided  June  11th,  1791, 
the  very  point  now  in  question  was  decided: 
and  in  Grantland  v.  Wight,  2  Munf.  179,  a 
similar  decision  took  place;  the  Court  deter- 
mined the  claim  of  Grantland  to  be  one  of 
the  most  unfounded  that  ever  was;  yet, 
for  the  oversight  of  the  Chancellor,  in 
omitting  to  direct  a  title  to  be  made,  the 
decree  was  reversed. 

The  expression  of  an  opinion  by  the 
Chancellor,  that  the  agreement  ought  to 
be  specifically  executed  on  both  sides,  con- 
tains an  implication  that  Purcell  had  exe- 
cuted it  on  his  side,  and  that  Mayo  ought 
to  execute  it  on  his  side ;  not  that  Purcell 
ought  now  to  make  a  deed.  If  it  was  to  be 
understood  as  an  opinion  that  Purcell  ought 
to  do  it;  nevertheless,  it  was  not  directed 
to  be  done.  The  clerk  of  the  Court  of 
Chancery  was  bound  to  issue  the  execu- 
tion. Mayo  could  not  get  the  error  rectified 
without  appealing  to  this  Court,  or  by  a 
bill  of  review. 

Curia  advisari  vult. 

Thursday,  November  19th,  1812,  the  fol- 
lowing opinion  of  the  Court  was  delivered 
by  jriDGB  ROANB. 

The  decree  of  the  Court  of  Chancery  be- 
ing, inter  alia,  that  the  agreement  should  be 
specifically  performed  by  both  the  parties, 
and  that  the  appellant  should  execute  a 
mortgage  on  the  lands  in  the  proceedings 
mentioned ;  which  presupposes  that  a 
249  title  should  iirst  be  made  to  *him, 
therefor,  by  the  appellee;  this  Court 
(thus  understanding  that  decree,)  is  of 
opinion,  that  the  same  is  correct  upon  the 
merits;  and  the  same  is  consequently  af- 
firmed.   

Thatcher  and  Herndon  v.  Taylor  and   Coch- 
rane, Trustees,  &c.  of  Miller. 

Thursday,  March  26th,  1812. 

I.  Bond  Payable  in  Installments— Action  of  Debt— Plea 
of  Payment— Effect  of.*- In  debt  on  a  bond.  If  the 
defendant,  after  cravincr  oyer,  plead  "payment.*' 
and  it  appear,  from  the  condition  of  the  bond  that 
only  a  part  of  the  debt  had  become  due  at  the  time 
of  Institution  of  the  suit:  the  plea  extends  to  that 
part  only,  and  not  to  sums  which  miflrht  become 
due  thereafter. 


(a)  Revised  Code,  1st  vol.  p.  68. 

(b)  -  -  --  


Alexander  v.  Morris,  8  Call,  106;  Arffenbrlffht 
V.  Campbell.  5  H.  &  M.  199. 

(c)  Preston  v.  Harvey.  2  H.  AM.  68.t 

•See  monoirraphic  no£«  on  "Debt  The  Action  of** 
appended  to  Davis  v.  Mead.  13  Oratt  118. 


tKote.    See  also  Heffner  v.  Miller,  S  Munf.  48. 
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n.— A  judgment  on  a 
bond,  for  payment  of  a  debt  by  installments, 
should  be,  "for  the  debt  in  the  declaration  men- 
tioned, to  be  discharsred  by  the  sum  due  at  the 
time  of  institution  of  the  suit:  reservinsr  liberty 
to  the  plaintiff  to  resort  to  a  scire  facias  to  recover 
such  other  daraag-es  as  might  thereafter  arise 
under  the  condition  of  the  bond."t 

An  action  of  debt  on  a  bond  was  brought 
by  William  Taylor  and  Thomas  Cochrane 
trnateea  and  executors  of  Thomas  Miller, 
deceased,  against  Elisha  Thatcher,  Godlove 
Heiskell,  and  William  Herndon,  in  the 
County  Court  of  Spottsylvania.  The  dec- 
laration was  in  the  usual  form,  demanding 
a  debt  of  2,000  dollars,  and  saying  nothing 
about  a  condition  to  the  bond.  The  de* 
fendants  praying  oyer,  the  writ  and  bond 
were  spread  on  the  record.  The  writ  bore 
date  the  1st  of  April,  1806,  and  was  re- 
turned executed.  The  bond  was  dated 
November  7th,  1803,  in  the  penal  sum 
of  2,000  dollars,  conditioned  to  be  dis- 
charged by  the  payment  of  the  legal  in- 
terest on  3,660  dollars,  annually,  during 
the  life  of  John  Miller,  brother  of  the  said 
Thomas  Miller;  (the  first  payment  to  be 
made  the  5rst  day  of  September,  1804,  and, 
then,  every  first  day  of  September  there- 
after;) also,  by  the  payment  of  1,830  dol- 
lars, in  one  year  after  the  death  of  the  said 
John  Miller,  and  the  further  sum  of  1,830 
dollars,  in  one  year  thereafter. 

The  defendants  then  pleaded  ^'payment;" 
and  in  November,  1806,  a  verdict  waa 
found  for  **the  debt  in  the  declaration 
mentioned,  to  be  discharged  by  the 
250  payment  *of  439  dollars  20  cents;  it 
being  the  amount  of  interest  up  to  the 
first  day  of  September,  1805:"  and  judg- 
ment was  entered  accordingly. 

To  this  judgment  the  plaintiffs  obtained 
a  writ  of  supersedeas,  assigning  errors; 
1st,  That  no  assignment  of  breaches  waa 
made;  and,  2dly,  That  the  judgment  waa 
not  in  conformity  with  the  law  in  such 
cases,  which  requires  that  it  should  be  for 
the  debt  in  the  declaration  mentioned,  to 
be  discharged  by  the  payment  of  the  sum 
actually  due  at  the  time  of  rendering  such 
judgment,  and  such  other  sum,  or  sums,  as 
shall  thereafter  be  made  appear   to  be  due. 

The  Superior  Court  of  law  reversed  the 
judgment,  ordered  the  proceedings  to  be  set 
aside  to  the  plea,  and  remanded  the  cause 
for  further  proceedings ;  whereupon  the  de- 
fendants appealed  to  this  Court. 

Stanard,  for  the  appellants. 

Williams,  for  the  appellees. 

Wednesday,  November  11th,  the  president 
pronounced  the  following  opinion  of  the 
Court. 

''The  Court  is  of  opinion,  that  the  con- 
dition of  the  bond  in  this  case  being  made 
a  part  of  the  declaration  ^  oyer,  and  that 
condition  only  showing  that  a  part  of  the 
money,  thereby  secured  and  provided  for, 
had  become  due  at  the  time  of  the  institu- 
tion of  the  suit,  the  plea  of  payment,  put 
in  by  the  defendant,  only  extended  to  such 
sum  or  sums,  and  not  to  those  which  might 
become  due  in  future ;  and  that  issue  being 
joined  upon  that  plea,  so  understood,  the 
judgment  of  the  County  Court  was  correct 
so  far  as  it  went ;  but  that  the  same  was 
erroneous    in    not   reserving  liberty  to  the 


tNote.    See  Bibb  v.  Cauthome,  1  Wash.  91. 
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plaintiffs  to  resort  to  the  said  judgment  by 
«cire  facias  to  recover  such  other  damages 
as  might  thereafter  arise  under  the  condi- 
tion of  the  bond ;  and  that  the  judgment  of 
the  Superior  Court  of  law  is  also  erroneous 
for  this  last  omission.'* 

251  *Both  judgments  reversed,  and  judg- 
ment entered,  that  the  appellee  re- 
cover against  the  appellants  2,000  dollars, 
the  debt  in  the  declaration  mentioned,  and 
his  costs,  &c. ;  but  this  judgment  may  be 
discharged  by  the  payment  of  439  dollars  20 
cents,  and  the  said  costs;  *4iberty  beings 
reserved  to  the  appellee  to  resort  to  the  said 
judgment   by  scire   facias,  to  recover  such 

'  other  damages,  as  may  have  arisen  since 
the  institution  of  this  suit,  or  may  here- 
after arise  under  the  condition  of  the  said 
bond."  

Gray  and  Scott  v.  Campbell. 

Tbarsday,  April  8d,  1812. 

I.  iBtanctlon  Bond*— Defective  Plea.— It  is  no  plea  to 
an  action  upon  an  lojunctlon  bond,  "that  the  in- 
junction was  not  dissolved  unconditionally:  but 
upon  terms,  that  the  plaintiff  at  law  should  execute 
a  bond  for  securinff  the  title  to  a  tract  of  land:" 
without  averring-  in  the  plea  that  such  bond  had 
not  been  criven. 

a.  3«me— Same.— Such  defective  plea  ouffht  not  to 
be  received  by  the  Court,  to  set  aside  an  office 
JndfirmenL 

3.  Injunction*— Dissolution  on  Condition.— Where  an 
injunction  is  dissolved  upon  a  condition;  and  that 
condition  has  been  complied  with  by  the  defend- 
ant in  equity,  the  surety  in  the  injunction  bond  is 
not  exonerated. 

Upon  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Campbell  County,  in  an 
action  of  debt  on  an  injunction  bond,  dated 
November  12th,  1802,  in  the  penalty  of  two 
thousand  dollars. 

The  declaration  stated,  that  the  injunc- 
tion was  dissolved ;  whereby  the  action  ac- 
crued, &c. 

The  cause  standing  for  trial  on  a  writ  of 
inquiry,  the  defendants  tendered  two  pleas ; 
one  of  them  ''covenants  performed,*'  on 
which  issue  was  taken ;  the  other  a  special 
plea,  praying  oyer,  and  stating  thac  the 
injunction  was  obtained  on  account  of  a 
defect  of  title  in  the  lands  sold,  by  the  as- 
signor of  the  plaintifF  at  law,  to  the  plain- 
tiff in  equity ;  and  that  it  was  not  dissolved 
unconditionally,  but  upon  terms  that  the 
plaintiff  at  law  should  execute  a  bond  for 
securing  the  title  to  the  land  in  question, 
without  averring:  that  such  bond  had  not 
been  given.  This  plea  the  Court  refused 
to  receive ;  whereupon  the  defendants  ex- 
cepted. 

The  parties  went  to  trial  upon   the 

252  first  plea ;  and  at  *the  trial  the  defend- 
ants moved  the  Court  to  instruct  the 

jury,  that  if  it  should  appear  in  evidence 
that  the  injunctfon  was  dissolved  on  condi- 
tion that  the  title  should  be  secured,  and 
not  otherwise,  a  compliance  with  the  con- 
dition of  the  said  order,  by  securing  the 
title  to  the  land,  would  not  warrant  an  ac- 
tion against  Scott,  the  surety  in  the  injunc- 
tion bond :  but  the  Court  refused  to  give 
the  instruction ;  whereupon  the  defendants 
again  excepted. 
A  verdict  and  judgment  were  rendered  in 
^our  of  the  plaintiff,  for   the  debt  in  the 


i  monographic  notion  "Injunctions"  Appended 
y tor  V.  Anthony.  16  Gratt.  618. 


declaration  mentioned,  to  be  discharged  bj 
the  payment  of  2881.  12a.  9d.  with  interest 
thereon  from  the  25th  of  Deceml>ery  1800, 
and  costs. 

Wickham,  for  the  appellants.  Whether 
the  matter  of  the  plea,  which  vras  re- 
jected by  the  Court,  constituted  a  gooA  de- 
fence, or  not,  it  ought  to  have  been 
received.  If  there  was  any  informality  in 
it,  the  defendant  might  have  moved  to 
amend  it. 

2.  The  plea  rejected  was  a  good  defence 
on  the  merits.  The  surety  in  the  injunc- 
tion bond  is  responsible  only  in  the  event 
of  an  absolute  dissolution  of  the  injnoc- 
tion. 

Such  appears  to  be  the  meaning^  of  the 
Act  of  Assembly  on  the  subject,  (a)  It 
says  nothing  about  a  conditional,  or  in- 
complete dissolution,  and  speaks  of  award- 
ing costs. 

3.  The  Court  erred  in  refusing^  to  give 
the  instruction  required  by  the  defendants 
at  the  trial. 

The  Attorney  General,  contra.  The  Court 
acted  properly  in  rejecting  the  plea.  When- 
ever a  plea  is  tendered  to  the  Court,  it  must 
contain  such  matter  as  is  good  frronnd  o! 
defence  at  law ;  or  the  Court  should  reject 
it.(b)  A  frivolous  plea  ought  not  to  be  re- 
ceived, because  such  a  practice  would  be 
productive  of  great  delays  and  incon- 
venience. On  setting  aside  an  office  judg- 
ment, an  issuable  plea  la  necessary.  In 
Downman  v.  Downman's  executor,  1  Wash. 
26,  ''tender  and  refusal,"  as  there  pleaded, 
was  considered  a  bad  plea,  and  there- 
253  fore  rejected.  *That  case  ahows, 
that  a  plea  to  set  aside  an  office  judg- 
ment, must  be  a  plea  to  the  merits;  and 
that,  in  such  case,  the  Court  will  not  put 
the  plaintiff  to  his  demurrer. 

The  plea  in  this  case  was  not  a  good  de- 
fence. The  injunction  was  dissolved;  and 
its  being  a  conditional  dissolution  did  not 
prevent  it  from  being  a  dissolution.  The 
breach  of  the  condition  of  the  bond  is  suffi- 
ciently assigned,  without  saying*  that  the 
defendant  in  equity  had  performed  the  or- 
der of  the  Court  of  Chancery,  by  giving 
bond  to  secure  the  title  to  the  land.  A 
breach  assigned  in  the  terms  of  the  condi- 
tion, is  su3ciently  special,  (c)  A  condi- 
tional dissolution  of  the  injunction  satisfies 
the  terms  of  the  injunction  bond.  If  the 
title  bond  was  not  given,  it  was  incnmt>ent 
on  the  other  party  to  aver  it :  bot  in  the 
second  bill  of  exceptions,  it  is  admitted, 
that  such  bond  was  actually  given. 

It  may  be  said  to  be  a  hard  case,  that  the 
surety  in  an  injunction  bond  should  be 
bound,  when,  his  principal  had  a  g^round  for 
going  into  equity.  But  it  often  happens 
that  a  party  going  into  equity  for  an  in- 
junction, though  obtaining  it,  has  been 
guilty  of  great  default.  In  this  case,  the 
Chancery  record  shows,  that  the  plaintiff 
in  equity  was  altogether  in  the  wrong^.  He 
had  received  a  good  title:  the  injunction 
was  dissolved  at  his  costs :  but  the  Court 
(out  of  abundant  caution)  directed  a  hoiod 
to  be  given  him  for  securing  the  title. 

Wickham,  in  reply.     A  good  plea    is    not 


Rev.  Code,  vol.  1,  c.  04.  sect.  56,  p.  08. 

1  Chitty,  480:  6  Bac.  87a 

Winslow  V.  The  Oommon wealth,  t  H.  ft  M.  < 
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necessary  to  set  aside  an  office  judgment; 
but  only  an  issuable  plea ;  that  is  to  say,  a 
plea  in  bar,  not  a  dilatory  plea,  or  plea  in 
abatement.  In  Stone  v.  Patterson,  (a)  and 
Waller's  executors  v.  Ellis, (b)  it  was  set- 
tled, that  a  party  may  file  as  many  pleas 
as  he  thinks  ptoper,  without  leave  of  the 
Court.  Downman  v.  Downman's  executor 
was  decided  on  special  reasons,  applying 
only  to  the  plea  of  ** tender  and  refusal." 
The  money  was  not  brought  into  Court; 
without  which,  it  was  no  plea  at  all. 

254  *The  doctrine  of  Mr.  Nicholas  goes 
to  this  extent;  that  no  plea  to  which 

the  plaintiff  may  demur  can  be  received  on 
setting  aside  an  office  judgment.  But  a 
plea  to  which  the  plaintiff  may  demur,  is 
an  issuable  plea ;  for  issue  in  law  may  be 
taken  upon  it. 

Here  the  attorney  general  explained. 
He  did  not  mean  to  say  that  formal  objec- 
tions to  a  plea  shall  exclude  it:  but  if  the 
fact  alleged,  (admitting  it  to  be  true,)  is 
no  ground  of  the  defence,  plea  ought  not 
to  be  received. 

Wickham,  on  the  merits.  It  is  evident 
the  plaintiff  in  the  injunction  had  reason 
for  going  into  equity.  Otherwise  a  bond 
of  indemnity  would  not  have  been  required 
in  his  favour.  This  is  a  clear  case  of  relief 
granted  upon  the  injunction.  The  question 
then  is,  whether  in  such  a  case,  the  surety 
in  the  injunction  bond  ought  to  be  charged? 
The  injunction  was  not  dissolved  by  the 
Conrt,  but  by  the  act  of  the  defendant  in 
Chancery,  (who  was  plaintiff  at  law;)  that 
is,  upon  his  executing  the  bond  of  indem- 
nity. 

In  Nelson  v.  Anderson,  2  Call,  286,  it 
was  determined,  that  the  surety  in  an  ap- 
peal bond  is  exonerated,  upon  the  abate- 
ment of  the  appeal  by  the  death  of  the 
appellant. 

The  attorney  general.  That  case  went  off 
upon  the  ground  that  the  surety  ought  not 
to  be  injured  by  the  act  of  God,  and  that 
the  appeal  should  have  been  revived  by 
scire  facias. 

Curia  advisari  vult. 

January  9th,  1813.  The  President  deliv- 
ered the  Court's  opinion,  that  the  judgment 
be  affirmed.  

255  *Laughlin  v.  Flood,  Executor  of  Wash- 

ington. 
Arffued,  Dec.  19th,  1811. 

Covenaiit— Declaration— Defects  Cared  by  Verdict*— 

On  a  covenant  in  which  the  plaintiff  ensracred  to 
serve  the  defendant  as  his  overseer,  for  one  year; 
and  the  defendant  to  pay  to  the  plaintiff  a  certain 
part  of  all  ffrain  "made  on  the  plantation,  (after 
deductinsr  the  seed.)  oau  excepted:  a  declaration 
charfiTinfiT  that  the  defendant  did  not.  at  the  close 
of  the  year,  pay  to  the  plaintlflF  such  part  of  the 
K^rain  '  made  on  the  plantation,"  (without  settingr 
forth  what  crop  was  made,)  is  good  after  verdict. 

This  case  was  argued  by  Botts  for  the 
appellant,  and  for  the  appellee ;  but  is  so 
fully    considered    and     discussed    by    the 


a)  M.  S.  May  6th,  1808. 

b)  2  Mnnf .  88. 


^eadlnff  and  Practice— Declarations— Defects— Stat- 
ute of  Jeofails— Bffect.—if  the  declaration  states  a 
<lefectlve  title  or  cause  of  action  thougrh  it  states  it 
well,  or  If  it  states  no  title  or  cause  of  action  at  all, 
neither  common  law  nor  the  statute  of  Jeofails 
helps  the  Judirment  If  it  states  a  defective  title,  it 
«how8  that  there  is  no  riffht  to  recover,  if  it  states 
no  title,  the  presumption  is  irresistible   that  the 


judges  in  their  opinions,  that  any    further 
statement  is  unnecessary. 

March  »th,  1814.  The  judges  delivered 
their  opinion  seriatim ;  the  Court  consisting 
of  ROANE,  CABELI^  and  COALrTER. 

JUDGE  COALTER.  The  only  question 
in  this  case  is,  whether  after  verdict  for 
the  plaintiff,  there  appears  a  sufficient 
cause  of  action  in  his  declaration  to  enable 
the  Court  to  pronounce  judgment  for    him. 

The  declaration  is  drawn  on  a  covenant 
between  the  plaintiff,  now  appellant,  and 
the  testator  of  the  appellee,  in  which  the 
former  engaged  to  attend  carefully,  as  an 
overseer,  on  the  plantation  of  the  latter, 
for  a  year,  and  was  to  have  the  manage- 
ment of  twenty-six  working  hands:  for 
these  services  the  testator  of  the  appellee, 
was  to  pay  him  at  the  close  of  the  year,  one 
twelfth  part  of  all  grain  made  on  the  plan- 
tation;  (after  deducting  the  seed;)  oats 
excepted. 

The  plaintiff  avers  in  his  declaration, 
that,  **in  pursuance  of  said  agreement,  he 
entered  into  the  service  of  said  Washing- 
ton, and  well  and  truly  performed  all  the 
covenants  and  agreements  in  the  said  deed 
on  his  part  to  be  performed,  &c. ;  neverthe- 
less, the  said  Washington  did  not,  at  the 
close  of  the  year,  pay  to  the  plaintiff  one 
twelfth  part  of  the  grain  made  on  the  plan- 
tation ;  nor  did  he  pay  any  part  thereof,  as, 
according  to  the  terms  and  effect  of  the 
covenant   aforesaid,      he    ottght    to     have 

done,"  Ac.  ^ 

256  *The  defendant  takes  oyer  of  the 
covenant,  (whereby  the  whole  of  it 
is  made  part  of  the  declaration,)  and  then 
pleads,  *4hat  his  testator  hath  performed 
all  the  conditions  expressed  in  the  covenant 
mentioned  on  his  part  to  be  performed,  Ac. ; 
to  which  the  plaintiff  replied  generally. 
The  jury  first  found  a  verdict  for  upwards 
of  400  dollars,  which  was  set  aside,  and  a 
new  trial  granted;  and  the  second  jury 
found  for  the  plaintiff  385  dollars  50  ^  cents 
damages ;  on  which  the  defendant's  attor- 
ney filed  errors  in  arrest  of  judgment. 
The  cause  assigned  is,  that  it  does  not 
appear,  from  the  declaration  or  plead- 
ings, that  any  grain  was  made  upon  the 
plantation  the  year  the  plaintiff  was  over- 
seer. 

The  judgment  of  the  District  Court  was 
for  the  defendant;  and  the  question  is, 
whether  that  judgment  is  correct? 

My  opinion  is  that  it  is  erroneous,  and 
must  be  reversed,  and  judgment  entered  for 
the  appellant  on  the  verdict  of  the  jury. 

By  the  common  law,  if  the  issue  joined 
be  such  as  necessarily  to  require,  on  trial, 
proof   of   the   facts,   defectively,  or  imper- 


plaintiff  could  not  have  made  out  a  case  by  proof  on 
the  trial.  But  if  itstates  a  srood  title  but  states  it 
defectively.  It  is  fair  to  say  that  the  plaintiff  on  the 
trial  proves  a  srood  cause  else  the  jury  would  not 
have  found  for  him,  and  the  statute  cures  the  de- 
fective statement.  Long^  v.  Campbell,  87  W.  Va.  671, 
17  S.  E.  Rep.  199,  citingr  the  principal  case.  To  the 
point  that  the  statute  of  jeofails  will  not  validate  a 
declaration  which  does  not  state  any  cause  of  ac- 
tion at  all:  but  it  cures  the  error  in  a  declaration 
which  defectively  states  a  srood  cause  of  action,  the 
principal  case  is  also  cited  in  Com.  v.  Peas,  2  Oratt. 
640:  Roanoke  Land  and  Improvement  Co.  v.  Kam. 
80  Va.  505.  See  also,  foot-note  to  Winston  v.  Fran- 
cisco. 2  Wash.  187;  foot-note  to  Chichester  v.  Vass.  1 
Call  88;  monofirraphic  note  on  "Amendments'*  ap- 
pended to  Snead  v.  Coleman,  7  Gratt  300. 
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fectlj  stated,  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  the  judge 
would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect^ 
imperfection,  or  omission  is  cured  by  the 
verdict,  (a) 

This  common  law  rule  is,  in  very  definite 
and  explicit  terms,  adopted  by  our  statute, 
which  enacts  and  declares,  *'that  no  judg- 
ment, after  verdict,  shall  be  stayed,  or  ar- 
rested, for  omitting  the  averment  of  any 
matter,  without  proving  which,  the  jury 
ought  not  to  have  given   such  verdict.'* (b) 

These  cases  of  defects  or  omissions  are 
frequently  helped  too  by  the  plea.  In  Bus- 
ter's executors  v.  Wallace, (c)  the  plea  of 
*  ^covenants  not  broken,"  was  held  to  ad- 
mit, that  a  breach  was  laid.  In  the  case 
in  4  Bac.  21,  taken  from  Rol.  Rep.  382,  the 
plaintiff  declares  that,  **in  consideration 
the    plaintiff    would    deliver    all    the 

257  corn  in  *a  certain  barn,  the  defendant 
did  assume,"  &c. ;  and  avers   that  he 

did  deliver  all  the  corn  in  the  barn ;  but 
does  not  show  that  there  was  corn  there. 
It  was  agreed  by  the  Court,  that  had  this 
been  on  demurrer,  the  declaration  would 
not  have  been  good ;  but,  being  after  ver- 
dict, upon  non  assumpsit  pleaded,  (by 
which  issue  it  is  admitted  there  was  com 
there,)  it  was  adjudged  for  the  plaintiff. 

So,  also,  in  5  Bac.  197,  in  trespass  for 
taking  goods,  the  plaintiff  neither  averred 
property,  nor  possession  of  the  goods; 
(which  woul<!^have  been  bad  on  demurrer, 
and  indeed  after  verdict  on  **not  guilty;") 
but  the  plea  justified  the  taking  the  goods 
from  the  possession  of  the  plaintiff ;  and  so 
it  cured  the  want  of  averment. 

The  fact,  which  is  not  averred,  is  ad- 
mitted by  the  plea ;  and  the  defendant  takes 
the  afiBrmative  on  himself,  (d) 

In  the  present  case,  the  plaintiff  avers 
his  performance  of  all  the. covenants  on  his 
part;  that  he  tilled  the  earth,  &c. ;  but  does 
not  aver  that  God  gave  the  increase,  from 
which  he  was  to  be  paid  for  his  labour;  or 
what  those  crops  were,  further  than  what 
is  alleged  in  the  assignment  of  the  breach ; 
to  wit,  that  the  testator  did  not  pay  him  one 
twelfth  of  the  grain  ''made,"  &c.  This  is 
th^  only  breach  assigned,  and  for  which 
damages  are  claimed.  The  defendant  does 
not  plead  that  no  crops  were  made ;  but  to  a 
declaration,  charging  the  faithful  manage- 
ment and  labour  of  twenty-six  hands  for 
the  year,  and  claiming  a  twelfth  part  of 
the  grain  made,  according  to  contract,  the 
defendant  pleads  that  his  testator  performed 
the  covenants;  that  is,  paid  the  grain,  &c. ; 
thereby  taking  the  affirmative  on  himself. 
Suppose,  in  the  case  of  the  corn  in  the 
barn,  the  parties  to  be  reversed,  and  that 
the  suit  had  been  brought  by  the  purchaser 
of  all  the  corn  in  the  barn,  on  an  averment 
that  he  had  paid,  or  was  ready  to  pay,  the 
price,  &c. ;  and  that,  instead  of  case,  it  had 
been  covenant ;  and  a  breach  laid  for  the 
non-delivery  of  the  corn  in  the  barn ; 

258  and  to  which  the  person  'selling  had 
pleaded     covenants      performed;    in 


(a)  1  Ctaitty.  401:  l  Saand.  228.  and  2  Barr.  900. 

(b)  Rev.  Code.  Ist  vol.  p.  112.  and  2  Wash.  Sia 

(c)  H.  &  M.  88. 

(d)  See  also  Winslow  v.  The  (Tommonwealth.  2  H. 
&M.  460. 


other  words,  a  delivery  of  the  corn ;  would 
judgment  on  a  verdict  for  the  plaintiff,  in 
such  a  case,  be  arrested? 

But  when  we  add  to  this  the  informal 
averment  in  the  breach,  that  grain  was 
made;  (indeed,  the  averment  that  he 
laboured  twenty-six  hands  on  the  farm  for 
a  year,  may,  perhaps,  be  considered  an  in- 
formal averment  that  grain  was  made;) 
when  the  plaintiff  claims  nothing,  except 
for  the  non-delivery  of  the  twelfth  of  the 
grain  made,  it  seems  to  me  impossible  that 
the  verdict  in  question,  on  the  issue  in  thi» 
case,  could  have  been  found,  without  evi- 
dence of  the  quantity  of  grain  made ;  and 
if  so,  it  comes  within  the  common  law  doc- 
trine on  this  subject,  as  well  as  within  the 
act  of  assembly  aforesaid. 

^either  the  principles  for  which  I  con- 
tend, nor  their  application  to  this  case,  I 
hope,  will  be  found  to  conflict  with  any  of 
the  decisions  of  this  Court.  It  is  certainly 
not  intended  by  me  that  they  should :  on 
the  contrary,  I  think  the  case  of  Smith  ▼. 
Walker's  executors,  1  Wash.  135,  confirms 
the  doctrines  I  am  now  contending  for.  In 
that  case,  the  plaintiff  set  out  a  promise  by 
the  testator,  if  he  would  marry  his  grand- 
daughter,  to  give  him  as  much  of  his  es- 
tate, Ac,  as  he  would  give  to  any  of  his 
own  children  ;  and  averred  that  the  testator 
did  not  give  him  as  much  as  he  gave  to 
some  of  his  children;  without  averring 
how  much  he  gave  to  either  of  his  own 
children;  yet,  the  Court  say,  'Hhis  might 
have  been  aided  by  verdict,  if  that  had 
been  rendered  on  the  trial  of  a  proper  is- 
sue;" but  one  of  the  issues  was  immaterial, 
and  so  the  verdict  was  set  aside ;  and  the 
declaration  standing  unaided  by  a  verdict,, 
it  was  not  a  sufficient  foundation  whereon 
to  award  a  repleader.  In  other  words,  it 
would  have  been  bad,  on  general  demurrer. 

In  Chichester  v.  Vass,  it  was  not  averred 
that  he  failed,  and  refused  to  give  him  as 
much  as  he  give  other  children ;  for  if  that 
had  been  so  laid,  and  also  that  it  was  con- 
venient to  make  a  like  advancement 
259  to  the  plaintiff,  *I  presume  the  ob- 
jections in  these  points,  to  that  case, 
would  not  have  availed. 

The  Court  will  strive  to  support  a  ver- 
dict, where  it  appears  that  what  was  nec- 
essary to  sustain  the  action  must  have 
been  proved  to  the  jury;  in  other  words, 
that  the  trial  must  have  been  on  the 
merits,  notwithstanding  the  imperfections 
or  omissions  in  the  pleadings,  as  will  ap- 
pear from  a  variety  of  cases;  and,  amongst 
others,  in  addition  to  those  above,  I  will 
refer  to  the  case  in  1  Salk.  120,  to  Avery 
V.  Hoole,  Cowp.  825,  and  to  Frederick  v. 
Lrookup,  4  Burr.  2018.* 

I  think  the  trial,  in  this  case,  could  not 
have  been  otherwise  than  on  the  merits ; 
that  all  the  valuable  purposes  of  pleading- 
have  been  answered;  that  the  defe\idant 
could  not  have  been  surprised ;  on  the  con- 
trary,   that   he   knew  that  a  portion  of  the 


•Note.  See  also  Lev.  78;  and  Keble.  871;  Conyers 
▼.  Smith,  cited  5  Bac.  839;  Winslow  ▼.  The  Oommon- 
wealtti.  2  H.  &  M.  480:  also  Roll's  Rep.  888.  cited  5  Bac 
844;  Rush  ton  v.  Aspinall,  2  Donsrl.  088;  Fulirliain  t. 
Liisrhtfoot  1  Call,  267;  and  Holladay  and  wife  v. 
Littlepasre.  8  Munf.  688;  all  wbich  antborlties  were 
referred  to  by  Botts.  in  argument— Note  in  Origi- 
nal Edition. 
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grrain  made,  was  claimed  accordiag  to  the 
covenant ;  and  that  he  came  prepared,  es- 
pecially on  the  second  trial,  to  prove  pay- 
ment, as  far  as  it  had  been  made ;  that  the 
plaintiff  could  not  have  recovered,  except 
for  the  non-delivery  of  grain  that  was  made 
during  that  year;  and,  finally,  that  the 
judgment  in  this  case,  if  for  the  plaintiff, 
will  be  a  bar  to  any  future  action  he  may 
bring  for  the  non-delivery  of  a  twelfth  part 
of  the  grain  made,  Ac.  during  that  year. 

I  am,  therefore,  for  af&rming  the  judg- 
ment. 

JUDGE  CABELL.  Concurring  ehtirely 
in  the  opinion  just  delivered,  I  have  noth- 
ing to  add  but  an  explicit  declaration,  that 
I  do  not  conceive  it  to  be  in  opposition  to 
the  former  decisions  of  this  Court.  This  is 
not  like  the  case  of  Chichester  v.  Vass, 
where  a  fact,  essential  to  the  plaintiff's 
right  of  action,  was  totally  omitted.  In 
this  case,  I  think,  all  necessary  facts 

260  arc  set  forth ;  and,  *although  some  of 
them  are   so    defectively    stated  that 

the  declaration  would  have  been  bad  on  de- 
murrer, yet,  after  verdict,  that  defective 
statement,  (especially  when  aided  by  the 
admission  in  the  plea,*)  is,  in  my  opin- 
ion, cured  by  the  common  law  rule,  en- 
grafted into  our  statute  of  jeofails,  that  no 
judgment  shall  be  stayed,  or  reversed, 
**for  omitting  the  averment  of  any  mat- 
ter; without  proving  which,  the  jury 
ought  not  to  have  given  such  verdict." 

JUDGE  ROANE.  This  is  an  action  of 
covenant,  brought  by  the  appellant  against 
the  appellee,  as  executor  of  Thacher  Wash- 
ington, deceased.  The  declaration  states, 
that  a  covenant  was  made  between  the  ap- 
pellant and  the  said  testator,  whereby,  in 
consideration  of  certain  specified  services 
to  be  rendered  by  the  former  for  the  latter, 
in  the  year  1795,  in  the  character  of  an 
overseer,  it  was,  among  other  things,  cov- 
enanted and  agreed,  on  the  part  of  the  said 
Washington,  to  put  twenty-six  working 
hands  under  him,  to  give  him  a  certain 
specified  allowance  of  provisions  for  the 
support  of  his  family,  **and  to  pay  him, 
at  the  close  of  the  year,  one  twelfth  part 
of  the  grain  made  on  the  plantation,  after 
deducting   the  seed  wheat,  oats  excepted." 

The  declaration  states  a  further  cove- 
nant, on  the  part  of  the  said  Washington, 
in  the  case  of  his  failing  to  comply  with 
his  agreement  to  the  appellant;  that  is, 
(as  I  understand  it,)  in  the  event  of  his  not 
allowing  the  appellant  to  become  his  over- 
seer. 

The  declaration  then  avers,  that  the 
plaintiff  had  well  and  truly  performed  all 
the  covenants  on  his  part  to  be  performed, 
and  charges  a  breach  in  this,  '  'that  the 
said  Washington  did  not,  at  the  close  of 
the  year  aforesaid,  pay  to  the  appellant 
one  twelfth  part  of  the  grain  made  on  the 
plantation,  or  any  part  thereof,  as,  accord- 
ing to  the  form  and  effect  of  the  covenant 
aforesaid,  he  ought  to  have  done.'*  On 
oyer,  the  agreement  was  set  out:  it  became 
thereby    a    part    of   the  declaration; 

261  and,    while   it  precisely  ^corresponds 
with  the  statement  in  the  declaration, 


*Note.  In  tbe  arsrament.  Botts  observed,  that  the 
plea  of  "covenants  performed,"  admitted  that  a 
crop  was  made.—Note  in  Orlffinal  Edition. 


as  to  the  part  of  the  grain,  (the  seed  wheat 
and  oats  excepted, )  to  which  the  appellant 
should  become  entitled,  it  contains,  also, 
still  other  covenants  on  the  part  of  the  said 
Washington ;  such  as,  to  give  him  one 
third  of  the  fowls  raised  by  him,  and  the 
privilege  of  keeping  three  of  his  own 
negroes  on  the  plantation. 

To  the  declaration,  thus  amplified  by  the 
agreement  as  set  out  on  oyer,  and  which 
shows,  (as,  indeed,  the  original  declaration 
itself  does,)  that  there  were  other  cove- 
nants to  be  performed  on  the  part  of  the 
said  Washington,  over  and  above  that 
stated  in  the  breach  aforesaid  to  have  been 
violated,  the  defendant  pleaded,  that  his 
testator  had  performed  all  the  conditions 
expressed  in  the  covenant  in  the  declara- 
tion mentioned.  To  this  plea  the  appellant 
replied  generally;  and,  thereupon,  issue 
was  joined.  The  jury  find,  in  general 
terms,  *' for  the  plaintiff,"  and  assess  his 
damages  to  285  dollars  25  cents. 

Admitting,  from  the  breach  assigned  in 
this  cause,  that  the  plaintiff  went  for  dam- 
ages, on  the  ground  only  of  that  covenant 
being  broken,  which  stipulated  for  one 
twelfth  part  of  the  grain  made  on  the  plan- 
tation, and  not  on  that  of  the  breach  of 
any  other  of  the  covenants;  the  first  ques- 
tion is,  whether  there  is  not  a  material 
defect  in  the  declaration,  in  not  averring 
that  any  grain,  other  than  oats,  was  made 
thereupon,  in  the  year  in  question ;  and 
more  than  was  necessary  for  seed;  and 
what  was  the  quantity  and  quality  thereof. 
These  are  facts  resting  within  the  knowl- 
edge of  the  plaintiff,  and  which,  therefore, 
while  they  are  material  to  the  defence  of 
the  appellee,  there  is  no  hardship  on  the 
plaintiff  in  requiring  him  to  discover. 
This  (it  appears  to  me)  forms  the  very 
gist  of  the  action.  The  covenant  in  itself 
gave  no  cause  of  action,  but  only  laid  the 
foundation  of  one,  which,  in  the  event  of 
grain  being  made  and  withheld  from  the 
plaintiff,  gave  him  a  right  to  recover.  In 
this  respect,  this  case  is  precisely  similar 
to  that  of  Chichester  v.  Vass,  in  which  it 
was  adjudged,  that  the  gist  of  the 
262  action  was  the  ^giving  to  his  other 
daughters  more  than  the  testator 
gave  the  wife  of  the  plaintiff:  the  promise 
to  do  that  was  not,  alone,  held  to  be  that 
gist.  It  was  also  held,  in  that  case,  to  be 
absolutely  necessary  that  that  fact  should 
be  averred  in  the  declaration ;  our  act  of 
jeofails  not  extending  to  cure  the  defect  of 
the  averment  of  the  gist  of  the  action. 
There  is  no  difference  between  that  case 
and  the  case  before  us.  In  that  the  plain- 
tiff omitted  to  aver  that  the  defendant  had 
given  to  other  daughters  what  he  did  not 
give  to  the  wife  of  the  plaintiff:  in  this 
there  is  no  averment  that  any  grain  was 
made;  without  which,  on  this  ground  of 
complaint,  the  appellant  was  not  entitled 
to  recover. 

I  understand  that  it  is  not  denied  by  the 
other  judges,  but  that  the  averment  of  this 
fact  is  wanting  in  the  case  before  us :  but 
they  consider  the  defect  as  cured  by  the 
breach,  the  pleadings,  or  the  verdict.  I  will 
briefly  examine  the  effect  of  each  of  these, 
in  its  order :  And,  first,  of  the  breach. 

This  term,  ^* averment,"  as  applied  to   a 
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declaration,  is  a  technical  term.  It  means 
a  direct  and  positive  allegation  of  a  fact, 
made  in  a  manner  capable  of  being  trav- 
ersed. It  excludes  the  idea  of  an  affirma- 
tion to  be  made  out  by  inference  and  induc- 
tion only.  When  the  parties  go  to  issue,  as 
to  a  point  of  fact,  before  a  jury,  and  espe- 
cially, one  which  makes  the  very  gist  of  the 
action,  it  is  necessary  that  there  should  be 
a  positive  affirmation  on  one  hand,  and 
negation  on  the  other.  Nothing  less  than 
this  will  suffice,  under  the  decisions  of  this 
Court,  as  applied  to  the  gist  of  the  action. 
Among  others,  the  cases  of  Winston's  ex- 
ecutor V.  Francisco,  (a)  and  Chichester  v. 
Vass,  are  decisive  to  this  effect.  In  neither 
of  these  cases  was  the  averment,  deducible 
from  the  breach,  held  to  supply  the  defect 
of  a  positive  averment  of  the  cause  of  ac- 
tion. In  the  last  case,  it  is  true,  the  breach 
was  merely  general ;  but  as  there  was  only 
one  ground  of  action  set  out,  the  allegation, 
that  that  had  not  been  complied  with,  is 
the  same  thing  as  if  that  ground  had 
263  been  specifically  ^stated  to  have  been 
broken.  That  case  is,  in  that  view, 
a  full  authority  in  the  case  before  us.  All 
the  judges  concurred,  in  that  case,  that 
the  breach  did  not  supply  the  defect  of  the 
averment  of  the  cause  of  action. 

But  if  a  breach  should  be  held  to  have 
such  effect,  it  should  be  a  breach  within 
the  covenant;  for,  where  the  covenant, 
under  the  breaqh  as  assigned,  may  not 
have  been  broken,  the  declaration  is  clearly 
defective.  It  is  defective  if  the  cause  of 
action  has  been  previously  averred  in  a 
proper  manner ;  and,  a  fortiori,  where  there 
is  a  defect  of  that  averment.  As  to  this 
point,  I  refer  to  1  Ksp.  363,  and  the 
cases  there  cited.  To  apply  this  posi- 
tion to  the  case  before  us,  it  will  be 
seen  that  the  complaint  made  by  the 
breach,  is,  that  the  testator  did  not 
give  the  appellant  one  twelfth  part  of 
the  grain  made  on  the  plantation  ;  whereas, 
by  the  covenant,  as  stated  in  the  declara- 
tion, he  was  only  bound  to  give  one  twelfth 
part,  after  the  seed  wheat  and  oats  were 
deducted.  According  to  the  breach,  the 
appellee  is  subjected  to  the  action,  although 
he  may  have  only  made  oats,  (which  is  a 
species  of  grain, )  or  less  wheat  than  was 
necessary  for  seed ;  whereas,  under  the  cov- 
enant, as  declared  on,  he  may  have  refused 
to  comply  with  the  requisitions  in  the 
breach,  and  yet  not  have  broken  his  cov- 
enant. He  has  not  broken  it,  if  he  did  not 
refuse  to  give  him  a  twelfth  part  of  what 
remained  after  the  seed  wheat  and  oats 
were  deducted.  So  this  word,  **made," 
contained  in  the  breach,  (admitting  that  it 
amounted  to  an  averment,)  may  be  satis- 
fied by  any  quantity,  however  small;  it 
may  be  satisfied  by  a  quantity  less  than  the 
seed  of  the  wheat;  or  by  the  oats;  neither 
of  which  are  demandable:  the  breach, 
therefore,  does  not  necessarily  import  a 
case,  in  which  the  covenant  declared  on 
has  been  broken.  That  covenant  has  not 
been  broken,  although  some  izrrain  was 
made;  unless  more  than  the  seed  wheat 
and  oats  was  made,  and  the  twelfth  of  the 
surplus  was  refused  to  be  given  to  the  ap- 
pellant. 


(a)  2  Wash.  187. 
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*If,  therefore,  a  breach  should  be 
held,  in  general,  to  suppy  a  defective 
averment  of  the  cause  of  action,  it  ia  not 
such  a  breach  as  would  be  inadequate  to 
warrant  a  recovery,  if  that  averment  had 
in  fact  been  made.  It  is  not  such  a  breach 
as,  if  true,  does  not  necessarily  show  a 
cause  of  action.  That  is  precisely  the  char- 
acter of  the  breach  before  us. 

As  for  the  pleadings  in  this  case ;  none  of 
the  authorities  show  that  a  plea,  like  the  one 
before  us,  is  competent  to  cure  the  omis- 
sion of  that  which  is  the  very  gist  of  the 
action;  If  there  be  such  cases,  however, 
in  the  old  books,  they  are  in  conflict  with 
the  decisions  of  this  Court.  To  omit  others, 
I  will  refer  to  the  case  of  Faulcon  v. 
Harris,  2  H.  &  M.  550,  That  was  an  action 
of  debt  on  a  bond  given  in  1782,  in 
the  penalty  of  50,0001.  (paper  money, ) 
conditioned  for  the  payment  of  lOOOl. 
specie,  or  such  farther  sum  as  should 
be  equal  to  the  said  lOOOI.  in  1774 :  that  is 
to  say,  to  purchase  as  mucn  land  and 
negroes  as  that  sum  might  have  purchased 
at  that  time,  to  be  settled  by  agreement  of 
the  parties,  or  their  referees,  in  default  of 
such  agreement.  The  breach  assigned  was, 
that  the  defendant  had  not  paid  the  said 
10001.  specie,  or  such  further  sum  as  was 
equal  thereto,  in  1774;  but  there  was  no 
averment  in  the  declaration  of  the  amount 
of  any  further  sum  to  which  the  plaintiff 
was  entitled,  as  arising  either  from  the 
agreement  of  the  parties,  or  as  ascertained 
by  their  referees.  Pleas,  ''conditions  per- 
formed,** and  ''the  statute  of  usury." 
Ve«'dict  and  judgment  for  the  plaintifiP. 
On  appeal  to  this  Court,  it  was  decided 
that,  notwithstanding  the  breach,  and  plea 
of  covenants  performed,  as  aforesaid,  the 
plaintiff  was  confined  in  his  recovery  to 
the  10001.  and  could  not  go  for  an  ulterior 
sum,  for  want  of  an  averment  in  the  decla- 
ration as  to  the  amount  of  such  sum,  to 
which  he  was,  in  event,  to  be  entitled.  If 
neither  the  breach,  nor  the  plea  of  "cove- 
nants performed,"  could,  in  that  case,  en- 
large the  ground  of  the  plaintiff*s  action 
beyond  the  averment  in  the  declara- 
273  tion ;  ^neither  can  they  create  that 
ground  altogether,  in  the  case  before 
us.  In  principle,  that  case  is  a  direct  au- 
thority as  to  the  present;  it  applies  as 
well  to  the  breach  as  to  the  plea  of  "condi- 
tions performed,"  and  shows  that  neither  of 
them  is  competent  to  supply  the  want  of  an 
averment  of  the  cause  of  action. 

In  that  case  it  was  also  decided,  that  it 
was  erroneous,  on  that  declaration,  to  allow 
evidence  to  be  exhibited  tending  to  show 
the  amount  of  such,  ulterior  sum.  It  is, 
therefore,  a  direct  authority,  tn  the  third 
place,  as  to  the  effect  of  the  verdict  in  the 
case  before  us.  A  verdict  operates,  under 
the  act  of  jeofails,  only  where  the  case  is 
defectively  stated  in  the  declaration;  and 
not  where  no  case  or  title  is  made.  It  cures 
on  the  ground  that  proof  is  presumed  to 
have  been  given  at  the  trial,  without  which 
the  jury  could  not  have  found  the  verdict 
in  question ;  but  it  does  not  cure  in  cases 
in  which  no  such  presumption  can  be  made. 
The  Court  presumes  proof  to  have  been 
given  as  to  facts  imperfectly  laid,  but  not 
as  to  facts  not  laid :  it  only   presumes  anch 
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proof  to  have  been  given  as  is  called  for  by 
the  averments  in  the  declaration.  This 
43octrine  is  explicitly  stated  by  all  the 
judges,  in  the  case  of  Chichester  v.  Vass; 
and  was  admitted  by  the  Court,  in  rejecting, 
as  improper,  the  testimony  as  to  the  nlte- 
rior  amount,  in  the  case  of  Faulcon  v.  Har- 
ris. The  Court,  in  the  case  of  a  general 
verdict,  will  not  presume  proof  to  have 
been  given,  which,  so  far  from  being  called 
for  by  the  declaration,  ought  to  have  been 
rejected,  if  offered :  it  will  not,  on  such  a 
ground,  extend  the  power  of  the  verdict. 

This  doctrine  applying,  emphatically,  to 
all  cases  in  which  an  averment  of  the  cause 
of  action  is  omitted,  (and  as  to  which  no 
proof  can  therefore  be  presumed  to  have 
been  given,  on  that  point,  to  the  jury,)  ap- 
plies in  an  especial  manner  to  the  case  be- 
fore us.  In  this  case,  the  appellee,  not 
content  to  meet  the  appellant  on  the  ground 
of  the   particular   condition,  the  breach  of 

which  is  supposed  to  be  the  ground  of 
274      the  present  action,  avers  *in  his  plea, 

that  his  testator  performed  all  the 
conditions  in  the  covenant  in  the  declara- 
tion expressed.  To  this  the  appellant  re- 
plied generally;  and  issue  was  taken 
thereupon.  On  that  issue,  the  verdict  of 
the  jury  will  be  justified,  if,  as  to  any  of 
the  conditions  in  the  covenant,  the  plea 
of  the  appellee  has  been  falsified.  It  would 
be  as  well  justified  if  it  were  proved  to  the 
jury  that  the  intestate  failed  in  any  of  the 
other  conditions  contained  in  the  covenant, 
as  in  that  respecting  the  non-delivery  of 
,tbe  grain.  In  addition,  therefore,  to  the 
general  doctrine,  negativing  the  presump- 
tion of  proof  as  to  a  point  not  stated  in 
the  declaration,  the  appellant  has  further 
estopped  himself,  in  this  instance,  by  meet- 
in  «r  the  appellee  on  the  extended  ground 
taken  by  his  plea,  and  which  leaves  it  en- 
tirely uncertain  whether  the  verdict  was 
found  on  proof  applying  to  this,  or  another 
ground  of  action. 

On  these  grounds,  I  am  of  opinion  that 
the  declaration  in  question  is  radically  de- 
fective ;  that  it  is  not  helped  by  the  breach, 
pleadings,  or  verdict  in  the  case ;  and  that 
the  judgment  of  the  Court  below,  in  favour 
of  the  appellee,  is  correct,  and  ought  to  be 
affirmed.  The  other  judges,  however,  are 
of  a  different  opinion;  and  that  judgment 
must  be  reversed,  and  a  judgment  upon  the 
verdict  entered  for  the  appellant. 


275      ^Foreman  v.    Newkirk    and    Others. 

October,  1811. 

a .  Sale  of  Land—Bond  for  Purchase  Money— Bqultable 
Relief  against  Assignee  of  Bond.— Where  the  pur- 
chaser of  land  iriveR  bondR  for  the  purchase 
money,  payable  at  different  times:  and  the  asrree- 
mentls.  that  if  the  title  to  any  part  of  the  land 
proye  defectiye,  a  deduction  from  the  purchase 
money  shall  be  made,  in  proportion  to  the  value 
of  the  land  lost:  a  Court  of  equity  will  not  pro- 
tect the  purchaser,  asrainst  an  assi^rnee  of  one  of 
the  bonds,  on  the  ground  of  a  defect  in  the  title  to 
partof  tbe  land:  if  it  appear  that  the  bonds  not 
aAsiirned.  and  remaininsr  unsatisfied,  are  sufficient 
to  indemnify  him  asrainst  such  loss. 

Prom  the  bill,  answers,  and  exhibits  in 
-this  case,  it  appeared  that  Foreman  (the 
-plaintiff  in  equity)  purchased  of  Andrew 
;Sowman  three  tracts  of  land  adjoining  each 
other,    comprehended   in   several    patents; 


one  for  100  acres,  another  for  129  acres,  and 
a  third  for  16  acres;  also  a  sawmill,  with 
a  lot  of  land,  whereon  it  stood,  containing 
more  than  two  acres ;  the  whole  including 
248  acres,  more  or  less,  for  the  sum  of 
1,8751.,  Pennsylvania  currency,  payable 
partly  in  property,  at  a  certain  valuation, 
and  partly  in  money,  by  instalments,  par- 
ticularly stipulated  in  articles  of  agree- 
ment, dated  December  15th,  1800;  and  that, 
in  case  the  title  to  any  part  of  the  land 
should  prove  defective,  a  deduction  from 
the  purchase  money  was  to  be  made,  in 
proportion  to  the  value  of  the  land  which 
should  be  lost.  Sundry  bonds  were  ex- 
ecuted by  Foreman  for  the  money  instal- 
ments; one  of  which  (being  for  3001.)  was 
assigned  by  Bowman  to  George  Newkirk, 
for  a  valuable  consideration.  The  othej 
six,  for  1001.  each,  remained  unsatisfied  in 
the  hands  of  Amos  Nichols,  administrator 
of  said  Bowman.  A  suit  having  been 
brought,  and  judgment  obtained  by  New- 
kirk, on  the  bond  assigned  to  him,  the  bill 
was  filed  by  Foreman  in  the  Superior  Court 
of  Chancery  for  the  Staunton  district,  for 
an  injunction  to  that  judgment,  on  the 
ground  that  the  title  of  the  said  Andrew 
Bowman  to  two  of  the  tracts  of  land,  (viz. 
that  of  129  acres,  and  that  of  16  acres, )  was 
defective.  Newkirk,  in  his  answer,  ad- 
mitted that  he  had  heard  of  some  dispute  as 
to  the  title,  without  knowing  the  merits  of 
the  claims;  but  contended,  that  if  the 
plaintiff  should  lose  the  lands  in  dispute, 
yet  the  amount  of  the  respondent's  judg- 
ment ought  not  to  be  withheld  from  him, 
'*  because  those  lands  are  not  worth  more 
than    twenty    shillings    per    acre;  indeed, 

lands  of  the  same  quality  adjoining 
276      thereto,  could  now  *be   purchased    at 

that  price;"  the  most  valuable  part 
of  the  lands  purchased  by  the  plaintiff  as 
aforesaid  being  not  in  dispute,  and  that 
therefore  the  bonds  of  the  plaintiff,  re- 
maining in  the  hands  of  the  administrator, 
were  sufficient  to  indemnify  him.  This 
allegation  in  the  answer  was,  in  substance, 
supported  by  testimony. 

The  following  opinion  and  decree  were 
pronounced  by  Chancellor  Brown,  the  16th 
of  April,  1808.  *'The  plaintiff  in  this 
cause,  having  failed  to  set  out  in  his  bill 
the  nature  and  extent  of  the  deficiency 
complained  of,  so  as  to  enable  the  defend- 
ant, who  is  an  assignee,  to  rebut  his 
equity ;  and  having  failed  also  to  require 
a  survey,  account,  or  issue,  by  which  the 
real  damage  might  be  ascertained,  and  a 
deduction  made  agreeably  to  the  contract 
between  the  plaintiff  and  Andrew  Bowman, 
a  suspicion  would  naturally  arise,  that  he 
was  seeking  to  retain  more  of  the  purchase 
money  in  his  hands  than  he  was  equitably 
entitled  to;  and  it  appearing  to  the  Court, 
from  the  exhibits,  that,  independent  of  the 
money  enjoined,  there  is  a  sufficiency  in 
the  hands  of  the  plaintiff  completely  to  in- 
demnify him  agreeably  to  his  contract 
aforesaid;  (and,  indeed,  his  bill  does  not 
state  the  reverse;)  and  the  said  plaintiff 
having  neglected  to  make  the  heirs  of  the 
said  Bowman  (in  whom  the  legal  title  is) 
defendants,  so  as  to  enable  the  Court  to  de- 
cree against  them,  and  therefore  ought  not 
*to  complain  on  that  ground,  or  seek  to  de- 
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lay  the  plaintiff  at  law  for  that  cattse :  it  is 
therefore  adjudfi^ed,  ordered,  and  decreed 
that  the  injunction  be  dissolved." 

At  the  next  term,  the  complainant  show- 
infi:  no  cause  to  the  contrary,  the  bill  was 
dismissed ;  whereupon  the  plaintiff  appealed 
to  this  Court. 

Monday,  January  11th,  1813,  the  follow- 
ing opinion  of  this  Court  was  delivered  by 
JUDGE  ROANE. 

**The  Court,  concurring  with  the  Chan- 
cellor in  opinion,  that  it  appears  from  the 
exhibits  in  the  cause,  that,  independently 
of  the  sum  enjoined  in  this  case,  there 
277  is  a  ^sufficiency  of  money  in  the 
hands  of  the  appellant  to  indemnify 
him,  agreeably  to  the  tenor  of  his  contract, 
against  any  loss  he  may  sustain  in  the 
land,  in  the  proceedings  mentioned,  is  of 
opinion,  that  there  is  no  error  in  the  said 
decree ;  therefore,  it  is  decreed  and  ordered 
that  the  same  be  affirmed." 


Williams  v.  Howard. 

Tbursday,  Nov.  12th.  1812. 

I.  Replevy  Bond —  Judsnent— Excessive  Interest— 
Deduction  Thereof.*— Jndflrmentonffht  Dot  to  be  ren- 
dered, on  a  3  months*  replevy  bond,  for  Interest 
from  a  day  anterior  to  the  date  of  the  bond:  but 
it  may  for  interest  from  that  date,  on  the  rent 
and  costs  of  the  distress  added  together.  And  If 
the  bond  be  taken,  Inclildlnfir  interest  from  a  day 
anterior  to  its  date,  sach  erroneous  interest  may 
be  deducted,  and  Judsrment  entered  for  the  rlffht 
sum. 

a.  Distress— Lease  of  Land  with  Slaves.— it  seems, 
that  on  a  lease  of  a  tract  of  land,  with  sundry 
slaves  and  other  personal  property,  reserving,  by 
way  of  rent,  a  ffross  sum,  payable  annually,  the 
remedy  by  distress  may  be  resorted  to,  without 
any  express  stipulation. 

3.  Same— Rent  Payable  in  Advance.— Rent  may  be 
payable  in  advance,  by  contract:  and  such  rent 
may  be  distrained  for,  if  not  paid  when  due. 

A  three  months'  replevy  bond  was  ex- 
ecuted, March  23d,  1808,  by  Powell  Wil- 
liams, Arthur  Horner,  and  James  P.  Cocke, 
to  Jane  Howard,  in  the  penal  sum  of 
3401.  17s.  2d.,  with  a  condition  that 
** whereas  two  negroes,  (naming them,)  one 
yoke  of  oxen,  six  head  of  cattle,  and  five 
horses,  have  been  distrained  by  Thomas 
Watkins,  deputy  Sheriff  for  Huratio  Tur- 
pi n,  Sheriff  of  Powhatan  county,  to  satisfy 
the  sum  of  1621.  Os.  6d.,  with  interest  from 
the  first  day  of  January  last,  due  to  the 
said  Jane  Howard  for  arrears  of  rent,  the 
cost  of  which  distress  amounts  to  61.  Os.  5d., 
which  said  property  has  been  restored  to 
the  said  Powell  Williams  on  his  entering 
into  bond,  with  Arthur  Horner  and  James 
B.  Cocke,  to  pay  the  said  rent  and  cost  of 
distress,  amounting  to  1701.  8s.  7d.,  at  the 
end  of  three  months ;  now,  if  the  above 
bound  Powell  Williams,  Arthur  Horner,  and 
James  P.  Cocke,  their  heirs,  Ac,  shall,  at 
the  end  of  three  months,  pay  to  the  said 
Jane  Howard,  -her  executors  and  adminis- 
trators, or  assigns,  the  sum  of  1701.  88.  7d., 
with  interest  from  the  date  hereof,  then 
the  above  obligation  to  be  void,  or  else 
to  remain  in  full  force  and  virtue." 
278  *On  this    bond,  judgment  was    ob- 

tained by  motion  in  a  summary  way. 
The  defendants  objected  thereto,  and  prayed 
the  Court  to  overrule  such  motion  ;  *  ^ as  it 
appeared  that  the  debt  due  in  this  case  was 


on  a  contract  executed  for  the  rent  of  land, 
and  the  hire  of  ten  slaves ;  and  which  con- 
tract specified  that  the  sum  for  said  rent 
and  hire  was  to  be  paid  on  the  first  day  of 
January  last,  for  the  use  of  said  land  and 
slaves  during  the  present  year:"  but  the 
Court  overruled  such  objections,  and 
granted  the  judgment  and  award  of  execu- 
tion on  the  said  bond ;  to  which  proceeding- 
the  defendants  excepted,  and  appealed  to 
this  Court. 

Wirt,  for  the  appellants,  submitted  the 
case. 

Call,  for  the  appellee,  observed,  that  the 
only  question  was,  whether  a  distress  could 
be  made  on  a  contract  for  the  rent  of  land 
and  hire  of  slaves  blended  together?! 

The  following  was  delivered  as  the  opin- 
ion of  this  Court. 

*'The  Court  is  of  opinion  that  the  judg- 
ment of  the  county  Court  is  erroneous,  in 
this,  that  the  same  is  entered  for  the 
amount  of  the  rent  distrained  for,  with  in- 
terest thereon  from  a  day  anterior  to  that 
of  the  distress  made  and  bond  taken,  and 
which  interest  is  added  to  the  rent,  and, 
together  with  the  costs,  makes  a  gross  nam 
to  bear  interest  from  the  date  of  the  bond 
until  paid;  which  interest,  the  Court  is  of 
opinion,  the  appellee  was  not  entitled  to  by 
law,  and  ought  therefore  to  have  been  de- 
ducted before  entering  the  judgment ;  and 
that  the  judgment  of  the  district  Conrt, 
affirming  the  same,  is  also  erroneous.  It 
is  therefore  considered,  that  both  judg- 
ments be  reversed,  &c. ;  and  this  Court  pro- 
ceeding, Ac,  it  is  further  considered,  that 
the  appellee  recover  against  the  appellants 
the  debt  in  the  bond  mentioned,  Ac* 
279  to  be  discharged  *by  the  payment  of 
1681.  Is.  Id.,  with  interest  thereon 
from  the  23d  day  of  March,  1808,  till  paid, 
and  the  costs." 


Executors     and 


Ball's    Devisees  v.    Ball's 
Widow. 

Tuesday.  Nov.  10th.  1819. 

I.  Marriage  Settlemeat— As  Bsr  to  Marital  R[lghta.~A 

marrlaffe  settlement  of  laDd  and  slaves,  for  the 
wife's  jointure,  "in  fall  satisfaction  of  her  dower, 
or  thirds,  in  any  lands,  tenements,  and  heredita- 
ments, whereof  the  husband  shonld,  at  any  time 
durinfir  his  life,  be  seised  of  any  estate  of  inherit- 
ance." was  not  a  bar  to  her  risrht  of  dower  in  the 
slaves:  tho'  made  before  the  act  of  17M.  declarins- 
slaves  to  be  personal  estate. 
a.  Chancery  Practice— Salt  for  Settlement  of  Adnlnls. 
tration  Account  t— A  suit  in  Chancery  beins- 
bronffht  by  legatees  afiralnst  the  executors  and 
widow  of  the  testator,  for  a  settlement  of  the  ad- 
ministration account  and  distribution  of  the  per- 
sonal estate  amonsr  the  plaintiffs:  if  it  appear  that 
the  widow  has  not  fully  received  her  share,  the 
Court  should  not  dismiss  the  bill  as  to  her.  but 
decree  in  her  favour  the  sum  to  which  she  appears 
entitled. 

A  marriage  being  about  to  be  solemnized 
between  William  Ball  and  Brasilia  Singfle- 
ton,  two  deeds  were  signed  and  sealed  by 
them,  both  bearing  date  the  12th  of  July, 
1790 ;  by  the  first  of  which,  certain  slaves, 
therein  mentioned,  (whereof  she  was  then 
possessed  as  her  own  property,)  and  their 
increase,     were    conveyed    to    Samuel    P. 


*See  monographic  note  on  ''Statutory  Bonds"  ap- 
X,ended  to  Goolsby  v.  Strother,  21  Gratt.  107. 


tNotc.  See  Bradby  on  Distresses,  p.  28.  109,  and 
Newton  v.  Wilson,  8  H.  &  M.  47ft.  r3l 

tThe  principal  case  is  cited  in  Alexander  v.  Cole- 
man. 6Munf.  S88,  340,  341,  843.  848:  Pate  v.  Mcaore.  4 
Rand.  17& 
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Minzies,  in  trust,  for  the  use  of  said  Dru- 
silla  until  the  said  marriage,  afterwards  to 
the  use  of  the  said  William  Ball  during  his 
life,  and  after  his  decease  to  the  use  of  the 
said  Drusilla  and  of  her  heirs  and  assigns 
forever ;  and  by  the  other,  one  moiety  of  a 
tract  of  land  in  Frederick  county,  supposed 
to  contain  about  400  acres,  (being  the  same 
land  upon  which  the  said  William  Ball  then 
lived,  the  said  moiety  to  be  laid  off  accord- 
ing to  quantity  and  quality,  and  to  contain 
therein  the  dwelling  house,  kitchen^  and 
all  the  out-houses  appertaining  to  the  said 
dwelling  house,)  was  conveyed  to  the  same 
trustee,  to  the  use  of  the  said  William  Ball 
during  his  life,  without  impeachment  of 
waste,  and  after  his  death  to  the  said  Dru- 
silla during  her  life;  and  afterwards  to 
the  use  of  the  heirs,  &c.,  of  William  Ball, 
forever;  it  being  declared,  by  the  last  men- 
tioned deed,  that  the  provision  made  for 
her,  by  it,  and  by  the  other  deed  aforesaid, 
was  ^  intended  for  her  jointure,  and  in 
full     satisfaction    of    her    dower    or 

280  Mhirds,    which  she   might    claim    to 
have    in    any   lands,    tenements,  and 

hereditaments  whereof,  or  wherein,  the 
said  William  Ball  should  at  any  time  dur- 
ing his  life  be  seised  of  any  estate  of  in- 
heritance." 

The  marriage  accordingly  took  place; 
and,  by  his  last  will,  (dated  May  14th, 
1796,  and  admitted  to  probate  the  6th  of 
September  iollowing,)  William  Ball  de- 
vised to  William  P.  Ball  and  Thomas  K. 
Ball,  (two  of  his  children  by  a  former  wife, ) 
after  the  death  of  his  widow,  that  part  of 
his  plantation  settled  upon  her  by  way  of 
jointure ;  and  when  his  son  Thomas  should 
arrive  to  the  age  of  21  years,  the  other  part 
thereof  to  be  equally  divided  between 
them;  giving  the  rents,  in  the  mean  time, 
to  be  equally  divided  between  his  said  sons, 
and  his  three  daughters,  by  the  former 
wife,  namely,  Judith  Throckmorton,  Betsy 
Henry,  and  Nancy;  to  which  five  children 
he  also  bequeathed  the  residue  of  his  es- 
tate, consisting  ot  sundry  slaves  and  other 
personal  property;  concluding  the  dispos- 
ing clauses  of  his  will  with  the  follow- 
ing sentence:  *' Should  it  be  supposed  that 
I  have  not  obeyed  the  dictates  of  natural 
duty  to  my  two  younger  children,  by  my 
present  wife,  by  pretermitting  them  in  the 
disposition  of  my  estate,  I  give  a  reason ; 
that  is,  their  mother  is  amply  provided  for : 
I  have  no  doubt  that  they  will  be  in  a  situ- 
ation more  eligible  than  some  of  my  chil- 
dren before  spoken  of :  and  it  is  further  my 
wish,  that  it  may  not  be  imputed  to  a  want 
of  affection  for  them. ' ' 

A  suit  in  Chancery  was  instituted  in  the 
county  Court  of  Frederick,  by  the  widow 
against  the  executors,  who  were  also  ap- 
pointed by  the  will  guardians  to  the  five 
devisees,  for  the  purpose  of  having  the 
moiety  of  the  land,  mentioned  in  the  mar- 
riage contract,  laid  off  and  allotted,  and  of 
recovering  a  third  part  of  the  personal  es- 
tate of  the  deceased,  her  right  to  which,  as 
she  contended,  was  not  barred  by  the  ioin- 
ture.  A  cross  bill  was  also  filed  by  the  ex- 
ecutors against  her,  to  obtain  a  settlement 
of  their  account  of  sundry    articles  of 

281  property    •which    she     had    received 
of  them.     The  county  Court,    on    the 


9th  of  June,  1797,  appointed  commissioners, 
(with  the  assistance  of  the  county  surveyor, ) 
to  lay  off  the  moiety  of  the  land,  by  metes 
and  bounds,  to  the  plaintiff;  and  '^further 
ordered,  decreed,  and  adjudged,  that  the 
plaintiff  is  entitled  to  one  third  part  of  the 
personal  estate,  according  to  law,  of  which 
her  said  husband  died  seised,  after  the  pay- 
ment of  his  just  debts,  &c.,  and  after  a 
deduction  from  the  said  third  of  whatsoever 
shall  be  found  due  from  the  plaintiff  on  a 
cross  bill  now  depending  between  the  par- 
ties; and  that  the  part  of  the  decree  rela- 
tive to  the  third  part  of  the  personal  estate 
as  aforesaid  be  suspended,  until  the  final 
decision  of  the  cause  depending  on  the  cross 
bill  before  mentioned;  each  party  paying 
their  own  costs." 

The  commissioners  appointed  by  that  de- 
cree made  a  report  on  the  2d  of  January, 
1798,  setting  forth  an  allotment  to  the 
widow  of  one  third  of  the  slaves  belonging 
to  the  estate,  and  a  distribution  of  the  other 
slaves  among  the  five  devisees;  but  saying 
nothing  about  the  residue  of  the  personal 
property;  which  report  was  admitted  to 
record  the  4th  of  April,  1798. 

In  April,  1803,  a  bill  was  filed  in  the  Su- 
perior Court  of  Chancery  for  the  Staunton 
district,  in  behalf  of  the  five  children,  dev- 
isees and  legatees  as  aforesaid,  against 
the  executors  and  the  widow,  for  an  ac- 
count and  distribution  among  the  plaintiffs 
of  the  personal  estate  of  the  testator,  in- 
cluding negroes;  the  plaintiffs,  contending 
that,  by  the  jointure,  all  right  of  the 
widow,  to  any  part  of  his  slaves  or  other 
personal  estate,  was  altogether  barred. 

Mrs.  Ball,  by  her  answer,  insisted,  that 
the  real  intention,  as  well  as  obvious  im- 
port of  the  deeds  of  trust,  was  to  give  her 
a  jointure,  in  lieu  of  dower  in  the  lands 
only,  without  affecting  her  right  to  one 
third  of  the  slaves,  and  other  personal  es- 
tate. In  order  to  frhow  more  clearly  the  in- 
tention of  her  husband,  she  averred  that, 
when  he  first  made  his  overtures  for 
282  a  matrimonial  ^connexion,  he  pro- 
posed to  settle  his  whole  estate  upon 
her,  during  her  life,  and  to  secure,  to  her 
sole  use,  the  whole  of  her  own  property, 
slaves  as  well  as  money,  amounting  to  be- 
tween five  and  six  hundred  pounds;  but 
this  proposition  was  declined  by  her,  be- 
cause she  thought  it  unreasonably  liberal; 
the  truth  of  which  allegation  in  her  answer 
was  in  substance,  proved  by  the  deposition 
of  Charles  Webb.  She  admitted  that  a 
third  part  of  the  slaves  had  been  allotted 
to  her  under  the  decree  of  the  county  Court 
of  Frederick  but  declared  that,  **with  re- 
spect to  the  other  personal  estate,  she  had 
not  yet  received  her  proportion  from  the 
executors." 

In  their  answer,  the  executors  said  they 
had  paid  off  almost  the  whole  of  Mrs. 
Ball's  claim  upon  the  personal  estate 
of  their  testator,  purAuant  to  the  terms 
of  said  decree ;  and  expressed  their  will- 
ingness to  render  a  fair  account;  aver- 
ring, also,  that,  in  fact,  they  had  given 
up  to  the  legatees  almost  the  whole 
of  the  personal  estate.  The  Court  of 
Chancery  made  an  order  of  account:  and  a 
statement  of  the  administration  was  re- 
ported by  a  commissioner,  showing  sundry 
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payments  to  Mrs.  Ball  aad  the  plaintiffs, 
and  a  balance  in  the  hands  of  the  executors, 
amounting  to  2251.  Ss.  The  cause  came  on 
to  be  heard  the  26th  of  November,  1807; 
**aud  it  appearing  to  the  Court  sufficiently, 
that  it  was  conceded  by  the  plaintiffs  that 
the  allotment  of  the  slaved  made  to  the  de- 
fendant by  the  commissioners,  under  the 
decree  of  the  county  Court  of  Frederick, 
did  not  exceed  her  share,  if  she  was  en- 
titled to  claim  a  share  in  the  slaves  of  her 
deceased  husband ;  it  was  therefore  decreed, 
ordered,  and  adjudged,  that  the  bill  of  the 
plaintiffs,  as  to  the  defendant,  Drusilla,  be 
dismissed,  with  costs;**  from  which  decree 
the  plaintiffs  appealed. 

Wickham,  for  the  appellants.  The  mar- 
riage settlement  being  made  expressly  in 
bar  of  the  dower  *4n  lands,  tenements,  and 
hereditaments;'*  the  last  word  compre- 
hended slaves  as  effectually  as  if  they 
283  had  been  specially  *named;  since, 
before  the  act  of  1792,  slaves  were 
real  estate  of  inheritance;  and  also  real  es- 
tate quoad  to  the  right  of  dower ;  for  the 
heir  was  not  compelled  to  account  for  the 
appraised  value  of  such  slaves  as  were  in- 
cluded in  the  widow's  dower. 

2.  The  decree  is  also  erroneous,  in  having 
dismissed  the  bill  as  to  the  prayer  for  a  di- 
vision of  the  personal  estate.  The  cause 
being  ripe  for  hearing  in  all  its  parts,  the 
Court  should  have  decided  on  them  all. 

Williams,  contra.  The  parties,  in  using 
the  words  '* hereditaments,"  and  ^'estate  of 
inheritance,"  showed,  by  the  deed  itself, 
that  they  meant  to  exclude  the  idea  of  per- 
sonal property.  Wallace  v.  Taliaferro,  2 
Call,  447,  is  an  authority  showing  that 
slaves  were  not  to  be  considered  as  real  es- 
tate in  a  case  like  this.  The  act  of  1785, 
ch.  61,  sect.  24, (a)  plainly  evinces  that  the 
l^islature  considered  them  as  personal  es- 
tate, relatively  to  dower.  In  that  section, 
slaves  are  spoken  of  as  included  in  goods 
and  chattels.  This  is  a  clear  legislative 
exposition  of  the  meaning  of  the  deed  now 
in  question.  The  word  '^'thirds**  did  not 
properly  point  to  the  widow's  share  of  the 
slaves;  because,  as  the  law  then  stood, (b) 
she  was  entitled  to  **one  half"  of  the 
slaves  during  her  life,  in  the  event  of  her 
husband's  leaving  no  child. 

Wickham,  in  reply.  Wallace  v.  Taliaferro 
is  a  strong  authority  in  my  favour;  for 
slaves  are  there  said  to  be  '* personal  estate, 
in  almost  every  instance  that  could 
be  named,  but  descents,  entails,  and 
dower,  "(c) 

The  agreement  should  have  a  reasonable 
construction,  according  to  what  both  pat- 
ties intended,  which  intention  appears 
from  the  circumstance  that,  by  another 
deed,  bearing  even  date  with  that  for  the 
land,  a  separate  provision  was  made  for 
Mrs.  Ball,  in  relation  to  slaves.  Her  hus- 
band secured  her  own  slaves  to  her  and  her 
heirs    forever,    and    furnished  his  land  for 

them  to  work  during  her  life. 
284  »The    word  *» thirds"    ought  to    be 

understood  in  the  common  or  popular 
sense.       By    that      word    the    parties    un- 

(a)  Revised  Code.  1st  vol.  p.  163.  cb.  92,  sect.  25. 

(b)  Acts  of  1785.  ch.  01.  sect.  26:  Revised  Code,  Ist 
vol  p  104,  cb.  92.  sect.  27. 

(c)  JuDGB  Fleming's  opinion.  2  Call.  47S. 


doubtedly  meant  all  the  wife's  interest,  by 
way  of  dower,  in  the  property. 

Monday,  February  22d,  1813,  the  President 
delivered  the  Court's  opinion,  *'that  there 
is  no  error  in  the  said  decree,  except  in  the 
dismission  of  the  bill,  as  to  the  appellee, 
before  an  account  of  distribution  of  the 
personal  estate  of  William  Ball,  deceased, 
other  than  the  slaves,  one  third  of  which 
had  been  allotted  to  the  appellee,  in  a  man- 
ner satisfactory  to  all  parties,  pursuant  to 
the  decree  of  the  county  Court  of  Frederick. 
Therefore,  it  was  decreed  and  ordered,  that 
so  much  of  the  said  decree  as  is  mentioned 
above  to  be  erroneous,  be  reversed,  Ac, 
that  the  residue  thereof  be  affirmed,  and 
that  the  appellants  pay  to  the  appellee,  be- 
ing the  party  substantially  prevailing,  her 
costs,  by  her,  about  her  defence  in  this  be- 
half,  expended.  And  it  is  ordered,  that  the 
cause  be  remanded  to  the  said  Court  of 
Chancery,  for  an  account  of  distribution  to 
be  made  of  the  residue  of  the  personal  es- 
tate amongst  all  parties  interested  therein.'^ 
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*Davis  and  Wife  v.  Martin. 

Wednesday.  Nov.  lltb,  1812. 


I.  WiiU-DevlMof  Land  of  Which  TMtatarDtaMl0«d.— 

A  testator  wbo  died  before  the  Ist  of  January^ 
1787.  (wben  tbe  act  of  1785,  cb.  61.  took  effect.) 
could  not  devise  a  tract  of  land,  of  wbicb  be  wa» 
actually  disseised,  wben  be  made  bis  will,  and  at 
tbe  time  of  bis  deatb. 

See  Hyer  v.  Sbobe,  2  Munf.  200-204.  and  Taylor. 

ex  dem.  Atkyns,  v.  Horde  et  al.,  1  Burr.  110.   Itu 

112.  113.  as  to  tbe  distinction  between  an  actaal 

disseisin  and  a  diss^sin  at  tbe  election  of  tbe 

_person  injured. 

J.  Real  Bstste-DlsseUia- What  Coiistitttte«-CaM  at 

Bar.— If  A.  be  tenant  of  tbe  freebold.  and  B.  tor> 

tiously  enter  upon,  and  turn  tbe  subtenant  of  A. 

out  of  possession,  claiminsrtbe  land  as  bis  absolute 

property:  and  be,  or  tbose  claiming  under  btm. 

continue  to  bold  tbe    same,  by  actual  adverse 

possession,  until  tbe  deatb  of  A.,  tbis  is  an  actnai 

disseisin  of  A. :  so  tbat  (in  sucb  a  case,  before  tbe 

1st  of  January.  1787)  be  could  not,  for  tbe  purpose 

of  beinsr   enabled  to  devise    tbe  land,  elect  to- 

consider  bimself  as  not  disseised. 

Seel  Burr.  US.  ' 

This  appeal  was  from  a  judgment  of 
the  district  Court  of  Charlottesville,  ac- 
cording to  a  verdict,  in  favour  of  John 
Martin,  the  tenant,  at  the  suit  of  Staige 
Davis,  and  Elizabeth  his  wife,  demandants 
in  a  writ   of  right. 

On  the  trial  of  the  cause,  and  before  tbe 
rendition  of  the  verdict,  it  was  agreed  by 
the  parties,  that  James  Gardner,  claiming- 
title  to  the  land  in  the  court  and  plea  men- 
tioned, (by  a  conveyance  from  Parmenus 
Booker,  bearing  date  the  first  day  of  De- 
cember, 1740;  Booker  claiming  the  same  by 
a  patent  issued  to  him  the  20th  day  of 
June,  1733,  on  a  survey  made  for  his  father, 
Ralph  Booker,  the  28th  of  August,  1718,)  en- 
tered upon,  and  took  possession  of  the  said 
land,  prior  to  the  year  1752,  and  remained 
possessed  thereof,  by  actual  cultivation 
and  occupancy,  until  about  the  year  1767» 
when  he  removed  his  overseer  and  hands 
from  said  land,  and  rented  the  same,  for 
that  and  several  succeeding  years,  to  one 
Faulkner  and  others;  that  the  said  James 
Gardner,  being  then  aged,  and  confined  to 
his  house,  which  was  upwards  of  ninety 
miles  from  the  land,  trusted  the  same  to 
the  possession  of  his  tenants  aforesaid; 
that,  about  the  year  1769,  one  Lrewis   Crai^^ 
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entered  upon  and  took  possession  of  said 
land,  claiming  the  same  as  his  by  a  convey- 
ance from  Hugh  Sanders,  by  deed  of  bargain 
and  sale,  dated  the  14th  day  of  November, 
1766;  and  contending  that  the  survey  made 
for  Hugh  Sanders,  the  27th  of  February, 
1727,  and  the  patent  which  issued  to  him 
on  the  28th  day  of  September,  1728,  com- 
prehended this  land ;  that  the  said  Lewis 
Craig  remained  in  the  actual  adverse 
possession  of  said  land,  claiming  the  same 
as  his,  from  the  year  1769,  until  the  6th 
day  of  August,    1779,    when    he,    by 

286  deed  of  bargain  and  sale,    'conveyed 
to  the  tenant,  John  Martin,  that  part 

of  said  land  now  held  by  him,  and  put 
him  in  possession  thereof;  and  that  he  has 
ever  since  held  possession  thereof,  claim- 
ing the  same  as  his ;  that,  about  the  year 
1721,  Ralph  Booker  took  possession  of, 
and  settled  some  servants  and  an  overseer 
on  the  lands  in  controversy;  and  that  the 
aforesaid  Parmenus  Booker  obtained  a 
patent  on  the  survey  of  said  Ralph,  claim- 
ing as  his  heir  at  law;  that  James  Gard- 
ner, aforesaid,  made  and  published  his 
last  will  and  testament  on  the  8th  day  of 
March,  1784,  which  was  set  forth  in  hsc 
verba;  that  he  departed  this  life  in  the 
year  1785;  that  Anthony  Gardner,  named 
in  the  said  will,  (as  residuary  devisee,  was 
then  alive,  and  capable  of  taking  the  es- 
tate devised;  that  the  land  in  controversy 
is  a  part  of  the  residue  of  the  estate  of  the 
said  testator;  that  John  Gardner  was  the 
eldest  son,  and  heir  at  law,  of  said  James, 
and  departed  this  life  in  the  year  1784, 
leaving  the  female  demandant,  his  only 
child,  and  heir  at  law,  who  intermarried 
with  the  other  demandant  before  bringing 
this  suit. 

On  this  agreement  of  facts,  the  tenant, 
by  his  counsel,  alleged,  that,  whatever 
might  be  the  result  of  the  inquiry  by  the 
jury,  as  to  the  identity  of  the  lands, 
covered  either  by  the  patent  of  Parmenus 
Booker,  or  by  that  of  Hugh  Sanders,  it 
was  immaterial  as  to  this  cause,  and  con- 
tended, Ist,  That  if  the  testator,  James 
Gardner,  had  held  this  land  by' title  superior 
to  that  under  which  the  tenant  holds,  and 
had  even  been  disseised  thereof,  that  he 
could  devise  the  same,  and  did  devise  the 
same,  by  the  said  last  will,  to  Anthony 
Gardner;  2dly,  That,  from  the  facts  ad- 
mitted, the  said  James  Gardner  was  not 
disseised  of  said  lands,  and  therefore  could 
devise  the  same;  and  that,  he  having  done 
so,  the  demandants  ought  not  to  recover 
the  said  land,  the  right  thereto  being  now 
out  of  them ;  and  moved  the  Court  to  in- 
struct the  jury  to  that  effect. 

The  Court  was  of  opinion,  and  did  in- 
struct the  jury,  **that  if  the  testator,  when 
he       made       his       will,       and       at 

287  *the  time  of  his   death,    was  actually 
disseised  of  the  lands  in  controversy, 

he  could  not  devise  the  same ;  but  that  the 
aforesaid  conveyance  by  deed  of  bargain 
and  sale,  made  by  the  said  Hugh  Sanders 
to  the  said  Lewis  Craig,  and  the  said 
Lewis  Craig's  entry  and  possession  under 
the  same,  and  the  said  several  other  con- 
veyances, entries,  and  possessions  so 
made,  taken,  and  held,  as  aforesaid,  by 
and  under  the  said  Craig,  were    not    suffi- 


cient, in  law,  to  work  an  actual  disseisin 
of  the  true  owner  of  lands,  in  spite  of  such 
true  owner ;  and  that,  therefore,  if  it  should 
appear  to  the  jury,  on  further  testimony, 
that  the  said  James  Gardner  was,  at  the 
time  of  executing  the  said  will,  the  true 
owner  of  the  said  lands,  and  duly  seised 
thereof,  and  that,  from  that  time,  and  at 
his  death,  he  remained  the  true  owner,  his 
devise  of  the  said  land  was  good  and  effec- 
tual to  pass  the  same."  To  which  opinion 
of  the  Court  the  demandants  excepted. 

Wickham,  for  the  appellants. 

Botts,  for  the  appellee. 

Tuesday,  March  16th,  1813,  the  president 
delivered  the  opinion  of  this  Court,  **that 
the  testator,  James  Gardner,  in  the  case 
agreed  mentioned,  having  died  prior  to  the 
commencement  of  the  act  of  assembly  con- 
cerning wills,  the  distribution  of  intestates' 
estates,  and  the  duty  of  executors  and  ad- 
ministrators, and  not  being  seised  of  the 
premises  in  question,  at  the  date  of  his 
will,  or  at  the  time  of  his  death,  there  is 
no  error  in  the  opinion  of  the  district  Court 
in  the  first  member  of  the  bill  of  excep- 
tions contained;  but  that  the  instruction 
given  to  the  jury,  as  contained  in  the  sec- 
ond member  thereof,  was  improper,  in  this, 
that  the  facts  agreed  in  the  case  amounted 
to  a  disseisin  of  the  premises  at  the  said 
periods  respectively;  and  that  the  said 
judgment  is  erroneous." 

Judgment  reversed,  the  verdict  set 
288  aside,  and  the  *cause  sent  to  the 
Superior  Court  of  law,  directed  to  be 
held  in  Albemarle  County,  for  a  new  trial 
to  be  had  therein,  on  which  the  said  last- 
mentioned  instruction  is  not  to  be  given. 


M'Call  V.  Peachy's  Administrator. 

Monday,  Jan.  85tli.  1818. 
I.  Bzecutora«~S«le  of  Perishable  Property— Discretion. 

—In  determinlnff  wbich  of  the  ffoods  and  cbattels 
of  a  testator,  or  intestate,  shall  be  sold,  "as  liable 
to  perish,  consume,  or  be  the  worse  for  usinsr  or 
keepinsr,"  some  latitude  of  discretion  must  be 
allowed  to  the  executor  or  administrator:  and 
his  conduct  appearing  to  be  fair,  and,  probably, 
proceedinsr  from  a  srood  intention,  ouffht  to  be 
sanctioned  by  a  Court  of  equity. 
a.  Admlnistnitor  c.  t  a.— Powers  of.— An  administra- 
tor, with  the  will  annexed,  has,  in  ffeneral.  the 
same  powers  which,  under  the  will,  the  executors 
would  have  had.  If  they  had  qualified. 

3.  Executors— Power  to  Lease  Lands.— Where  a 
testator  directs  the  moneys  arisinsr  from  certain 
sources  (amon«r  which  are  the  rents  of  his  lands) 
to  be  placed  out  at  Interest,  his  executor  is  im- 
pliedly authorized  to  make  leases  of  such  lands, 
not  already  occupied  by  tenants,  as  are  not 
necessary  to  be  reserved  for  cultivation  by  the 
testator's  own  slaves.  _ 

4.  Seme  —  Investments  —  Loan-Offlce  Securities.— A 
testator,  by  directing  certain  moneys  to  be  placed 
out  at  interest,  upon  jrood  and  sufficient  secu- 
rities, in  Virginia  or  Maryland,  as  his  executors 
should  think  proper,  authorized  them  to  Invest 
the  same  in  loan-office  certificates,  or  other 
public  securities. 

5.  Seme-Chenfflnff  Bonds— Liability.— If  an  executor 
be  authorized,  by  the  will,  to  put  certain  moneys 
out  at  interest,  his  chanirinff  the  bonds,  shifting 
the  debts,  or  applying  moneys  to  his  own  use.  or 
that  of  his  friends,  without  any  fraudulent 
deslfirn.  is  no  reason  for  charfirlnff  him  to  the 
amount,  in  specie,  for  so  much  paper  money 
received. 

6.  Same— Same— Same.— In  such  case,  it  beinsr  im- 
portant that  the  moneys  should  be  always  kept  at 
interest,  which  could,  perhaps,  be  better  effected 


'Executors.- See  monographic  note  on  "Executors 
and  Administrators"  appended  to  Rosstr  v.  De- 
prlest.  5  Gratt.  6.  See  principal  case  cited  In  Bar- 
man V.  M'Mullin,  85  Va.  190,  7  S.  £.  Rep.  849. 


8MUNF. 


Virginia  Reports,  Annotated. 


289>290 


by  chanfflnsr  tbe  bonds,  than  by  recelvinsr  tbe 
money  from  one  man.  and  seeking  for  anotber  to 
whom  to  lend  It  the  execator  should  not  be  liable 
in  case  of  insolvencies,  unless  the  chansre  was 
made  injudiciously,  or  from  fraudulent  motives; 
and.  as  to  any  moneys  actually  converted  by  him 
to  his  own  use.  or  lent  to  his  friends,  without 
security,  he  should  be  chargeable  with  the  value 
thereof ,  at  the  times,  respectively,  when  it  was 
so  converted  or  lent;  provided,  that  In  all  such 
cases  of  loans  without  security,  if  the  borrower, 
and  also  the  executor  himself,  (who.  in  that  case, 
stands  In  the  place  of  a  security.)  were  sufficiently 
adequate  and  responsible,  at  the  time,  for  the 
sums  so  lent  as  aforesaid,  (of  which  competency 
the  subsequent  repayment  of  the  money  should 
be  deemed  conclusive  evidence,)  the  foresroiufir 
rule  ouffht  not  to  apply:  but.  In  such  cases,  they 
should  be  considered  as  on  a  common  footlnfir 
with  other  borrowers,  and  the  account  be  taken 
accordinffly. 

7.  Same— Assumption  of  Debts  of  Others  Dae  Estate— 
effect.- In  all  cases  in  which  an  executor  or 
administrator  has  debited  himself  with,  or 
assumed,  the  debts  of  others  to  the  estate  of  his 
testator  or  intestate,  the  same  ouffht  to  be  consld 
ered  as  a  payment  by  them  to  him,  and  carried  to 
the  account  of  paper  money,  or  specie,  as  the  case 
may  be:  and  if,  in  any  case,  such  debts  were  not 
due  at  the  time  the  same  were  debited  or  assumed 
as  aforesaid,  the  said  executor  or  administrator 
should  be  charg-ed  only  as  at  the  time  when  the 
same  became  payable. 

8.  Same— Inventory— Omission  of  Credits— Effect.— An 
executor  or  administrator  omIttin«r  to  insert  in 
the  inventory  certain  credits  belonfiriuff  to  the 
estate  of  the  testator  or  intestate,  is  not  to  be 
charffed,  on  that  account,  with  more  than  shall 
be  proved  to  have  been  received  by  him,  or  to 
have  been  lost  bv  his  neffllsrence. 

9.  Same— Credits— Deductions  from  Accounts  of  Tes- 
tator.  -An  executor  or  administrator  may,  with 
propriety,  be  credited  for  deductions  made  by  him 
from  accounts  left  by  his  testator  or  intestate  for 
collection;  if  it  appear  that  the  charges  In  those 
accounts  were  unusually  extravagant,  and  It  be 
not  proved  that.  In  making  such  deductions,  he 
acted  fraudulently  or  dlsadvantasreously  for  the 
estate. 

10.  Same— Same— Paper  Money.  —  in  g-eneral.  an 
executor  or  administrator  should  not  be  debltec 
or  credited  with  the  value  of  paper  money  at  the 
times  when  received  or  paid  away  by  him:  unless 
it  be  proved  that  he  received  It  unnecessarily,  or 
improperly  delayed  paying  it  away  to  those 
entitled  to  it 

See  1  Wash.  248:  and  2  Call.  100.  But  the  account 
of  debits  and  credits  should  be  stated  In  paper 
money,  and  the  balance  scaled  at  the  time  of 
the  last  payment:  which  balance,  turned  into 
specie,  should  be  carried  to  the  subsequent 
account  in  specie. 

See  also  Walker's  executors  v.  Walker,  2  Wash. 
196.  200;  Sallee  v.  Yates  and  wife,  I  Wash. 
226.227. 

11.  3ame-Cbarres— TolMcco  Received  by  Executor. - 
An  executor,  or  administrator,  is  not  charsreable. 
specifically,  with  tobacco  received  by  him.  and 
not  disbursed  on  account  of  his  testator's  estate: 
but  only  with  the  price  actually  received  for  such 
tobacco,  where  that  can  be  ascertained:  and. 
where  not  with  the  then  current  value  thereof. 

la.  Same— 6x  Parte  Settlement— Bill  to  Surchanre— 
Presumption  •»  to  Vonchers.*— Where  an  ex  parte 
settlement  of  an  administration  account  has 
taken  place  before  commissioners  appointed  by 
the  Ctourt  in  which  the  executor,  or  administra- 
tor, qualified ;  If  the  lesratees,  afterwards,  brin«r 
a  suit  in  Chancery  for  a  new  examination  and 
settlement  of  such  account  the  vouchers  in  sup- 
port thereof.  If  they  be  not  ostensible,  should  be 
presumed  to  have  existed,  and  the  onus  probandl 
thrown  on  the  adverse  party. 

13.  Same— 5ame— Same— Production  of  Vouchers.— 
But  it  seems,  the  executor,  or  administrator, 
may  be  required  to  produce  the  vouchers,  unless 
he  declare  on  oath,  or  otherwise  prove,  that  they 
were  deposited  with  the  clerk  of  such  Ctourt,  at 


*5ame— Ex  Parte  Settlement— BUI  to  Surchargo— 
Presumption  as  to  Vouchers.— On  a  bill  tosurcharsre 
and  falsify,  if  an  order  be  made  for  a  new  settle- 
ment and  the  vouchers  cannot  be  produced,  they 
will  be  presumed  to  have  existed  especially  after  a 
great  lapse  of  time,  and  the  onus  probandl  is  thrown 
upon  the  contracting-  party.  Backhouse  v.  Jett2 
Fed.  Cas.  823,  citing  the  principal  case.  To  the  same 
effect,  the  principal  case  was  cited  in  Campbell  v. 
White.  14  W.  Va.  148;  foot-note  to  Tabb  v.  Boyd.  4 
Call  458,  containing  an  extract  from  Campbell  v. 
White,  14  W.  Va.  148. 


or  after  examination  of  the  account  by  the  com- 
missioners, and  have  not  come  to  his  possession 
since. 

14.  Same-Same -Same -Articles  Allowed  withoat 
Vouchers.— In  such  case,  if  the  vouchers,  or  official 
copies  of  them,  be  produced,  the  plaintiffs  may. 
nevertheless,  controvert  the  articles  Intended  to 
be  Justified  by  them.  An  article  ought  to  be 
allowed,  on  the  oath  of  the  defendant  If  it  be  of  , 
of  such  a  nature  that  the  expense,  probably, 
must  have  been  incurred,  or  that  perhaps,  a 
voucher  for  It  could  not  have  been  procured: 
for  example,  mourning  for  the  widow,  midwife's 
fees,  services  performed  by  a  negro  carpenter, 
and  the  like. 

10.  Same- Wearing  Apparel  of  Testator— Uablllty  for.— 
The  executor  ought  not  to  be  charged,  at  the  suit 
of  a  general  residuary  legatee,  with  the  wearing 
apparel  of  the  testator,  if  the  same  be  not  proved 
to  have  been  converted  to  his  use.  and  a  sale  of  It 
was  not   necessary    for    payment   of   debts  or 


legacies. 
6.  Same-Wben 


16.  Same— When      Cbargeable     with     Intareat.— An 

executor,  or  administrator,  is  chargeable  with 
Interest,  in  all  cases  where  he  has  received  it: 
and.  also,  where  paper  money  or-specle.  remained 
in  his  hands  more  than  a  reasonable  time, 
(which,  in  this  case,  was  said  to  be  six  months.) 
without  being  applied  to  the  purposes  of  the 
estate. 
See  Cavendish  v.  Fleming.  S  Munf.  p.  19a 

17.  Same— Compensation— Commission— Ten  PorCeot.t 
—In  this  case,  under  circumstances  of  extraordi- 
nary trouble  attendant  on  the  administration, 
the  administrator  was  allowed  a  commission  of 
ten  per  centum  on  all  specie  received  by  him.  in 
full  satisfaction  for  receiving,  putting  out,  and 
paying  away  the  same:  as.  also,  for  his  trouble 
and  services  In  the  administration  and  manage- 
ment of  the  estate:  such  commission  to  be 
allowed  only  once,  on  receiving  the  same  sum  of 
money:  and.  as  to  the  paper  money,  a  commission 
was  allowed  of  five  per  centum  on  the  valae 
thereof  when  received,  and  the  same  on  the  value 
thereof  when  paid  away,  according  to  the  legal 
scale  of  depreciation. 

See  Fitzgerald,  executor  of  Jones,  v.  Jones.  I 
Munf.  150;  and  Cavendish  v.  Flemlnir.  1 
Munf.  108. 

Catharine    Flood   M*Call,  as   one    of  the 
legatees  and  devisees,  sister  and  heir 

289  at    law    of    the    other  devisee    *aad 
legatee,  and  now  sole  heiress   at   law 

of  Doctor  Nicholas  Flood,  deceased,  filed 
her  bill  in  the  late  high  Court  of  Chancery 
against  William  Peachy,  Le  Roy  Peachy, 
and  Elizabeth  Flood,  administrators,  with 
the  will  annexed,  of  the  said  decedent;  for 
an  account  of    their    administration ; 

290  *complaining  of  ex  parte  settlements, 
before  the  Court  of  Richmond  connty, 

(which  granted  the  letters  of  administra- 
tion,) by  William  Peachy,  the  principal  act- 
ing administrator,  of  various  errors, 
omissions,  &c.,  in  such  settlements,  and  im- 
proper conduct  in  the  administration  and 
management  of  the  estate ;  calling  for  ac- 
counts, discovery,  and  general  relief. 

The  defendants  severally  filed  their  an- 
swers. William  Peachy  relied  upon  his  set- 
tlements made  before  commissioners,  under 
orders  of  the  county  Court ;  contending  that 
they  exhibited  a  true  account  of  his  admin- 
istration of  the  estate,  and  of  every  thing 
which  came  to  his  hands,  except  what  he 
had  delivered  to  the  plaintiff,  or  her  father, 
who  was  her  agent;  admitting  that,  when 
he  returned  his  inventory  of  the  personal 
estate,  he  failed  to  state  therein  the  credits 
due  the  testator  at  the  time  of  his  death, 
bceause  the  same  were  not  then  ascertained ; 


tSame— Compensation— Commissions.  —See  prl  nci  - 
pal  case  cited  on  this  subject  in  Gregory  v.  Parker. 
87  Va.  4M,  13  S.  E.  Rep.  801:  Estill  v.  McCllntic.  II  W. 
Va.  412:  foot-note  to  Fitzgerald  v.  Jones.  1  Munf.  ifiO: 
Wallis  V.  Neale.  48  W.  Va.  538,  «7  S.  E.  Rep.  831. 

Decrees— Pinsiity.— See  the  principal  case  cited  on 
the  subject  of  the  finality  01  decrees  in  Harvey  t. 
Branson,  1  Leigh  124. 
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but  averring  that  all  snch  credits  have 
been,  in  different  ways,  accounted  for  in  his 
administration  accounts,  or  delivered  to 
the  complainant  through  her  father;  that 
the  said  accounts  show  all  the  money  he 
ever  received  from  those  credits,  or  on  any 
other  account,  for  the  estate;  and  that  he 
is  ready  to  produce  a  book  containing  the 
account  of  sales,  if  required  by  the  Court. 
This  defendant  averred,  also,  that  he  had 
delivered  to  the  plaintiff  the  books  and 
papers  belonging  to  the  estate;  that  his 
trouble  and  expense  in  perfortning  the 
duties  of  administrator  had  been  uncom- 
monly great,  &c.  Le  Roy  Peachy  states, 
that  he  settled  his  account  with  William, 
having  acted  very  little,  except  in  collect- 
ing credits  put  into  his  hands  by  William, 
and  declares  his  firm  belief  in  the  truth 
and  correctness  of  William's  answer. 
Klizabeth  Flood  refers,  in  general,  to 
William  Peachy's  answer,  and  supports  it 
by  sundry  circumstances  within  her  knowl- 
edge. 

To  these  answers  the  plaintiff  replied 
generally,  and  a  number  of  depositions 
were  taken. 

The  cause  came  on  to  be  heard  the  15th 
of   March,    1792,  on    the  bill,  the  an- 

291  swers,  the  last  will  and  testament  *of 
Nicholas  Flood,*  and  other  exhibits, 
and  the    examination    of    witnesses; 

292  when  the  late  Chancellor  Wythe  *pro- 
nounced    the    following  opinion    and 

decree:  '^The  goods  and  chattels  of  a  tes- 
tator, or  intestate,  which  his  executor  or 
administrator  is  required  by  act  of  general 
assembly  to  sell,  being  therein  described 
by  terms  so  indefinite,  namely,  ^such  as 
are  or  may  be  liable  to  perish,  consume,  or 
be  the  worse  for  using  or  keeping;*  to  dis- 


•Note.  The  will  of  Doctor  Flood,  which  was  dated 
In  1774.  (amoDff  other  clauses,)  contained  the  fol- 
lowing: 

**I  likewise  glre  and  bequeath  to  my  said  wife,  so 
lonff  as  she  shall  continue  to  be  my  widow,  (but  no 
lonsrer.)  the  use  of  all  my  household  and  kitchen 
furniture,  except  such  parts  thereof  as  may  be 
superfluous,  and  which  my  executors  may  choose 
to  sell,  and  the  use  of  all  my  plate  of  every  kind. 
And  it  is  my  will  and  desire,  that  my  executors,  here- 
after to  be  named,  do  provide,  and  lay  in  for  her, 
yearly,  (so  lonsr  as  she  shall  continue  to  be  my 
widow,  but  no  lonffer.)  a  sufficient  quantity  of 
Indian  corn,  wheat  beef,  mutton,  lamb,  cider,  and 
such  other  provisions  for  housekeeping,  as  can  be 
raised  on  my  estate,  for  the  support  of  herself  and 
her  family:  (she  not  taklnsr  in  any  boarders;)  and 
that  she  have  the  benefit  of  all  the  milch  cows, 
yearly,  on  my  plantations,  except  such  as  my  exec- 
utors may  think  proper  to  keep  for  the  use  of  over- 
seers. Ac.  And  I  desire,  that  all  the  wool  which  m  ay 
be  yearly  produced  from  my  sheep,  may  be  deliv- 
ered to  her.  and  that  she  will  have  the  same  spun  up 
by  her  house  servanu,  or  with  the  occasional  assist- 
ance of  one  of  thenesrro  women  who  may  work  out: 
and  that  it  be  wove  and  appropriated  to  the  cloth- 
ing of  the  slaves  which  are  set  apart  for  her  use, 
as  well  as  for  clothing-  my  other  slaves;  and  that 
she  have  corn,  fodder,  hay,  and  pasturasre  for  her 
horses:  and  that  a  sufficient  quantity  of  firewood 
be  carted  for  her  use  every  winter.  As  this  will  is 
intended  to  be  made  exactly  asrreeable  with,  and 
conformable  to  my  wife's  desire,  I  hope  she  will 
acquiesce  therein,  and  abide  by  it.  and  not  be  per- 
suaded to  the  contrary  by  selfish  and  designing- 
persons,  who  may  endeavour  to  make  a  property  of 
her:  and  I  firmly  trust,  that  she  will  rive  my  exec- 
utors as  little  trouble  as  possible;  and  as  my  exec- 
utors win  readily  perceive,  that  it  is  my  sincere 
will  and  desire  that  my  wife  should  be  enabled  to 
live  as  easy  and  as  happy  as  possible.  I  therefore 
request  that  they  will  punctually  comply  with  every 
part  of  this,  my  last  will  and  testament,  that  is.  or 
shall  be  made  in  her  favour,  as  well  in  laying-  in 
proper  provisions  for  her  in  due  time,  as  in  collect- 


tinguish  those  which  he  ought  not  to  sell, 
from  the  others,  seemeth  difficult.  The 
sale  of  the  testator's  goods  and  chattels,  in 
this  case,  having  been  fairly  made,  and 
probably  made  in  order  to  prevent  damage 
and  spoil,  (the  danger  whereof  seemeth  to 
have  been  apprehended  not  without  cause, ) 
and  made  before  probat  of  the  testament, 
which  forbid  the  sale  of  some  of  them, 
and  before  the  defendants  knew  that  the 
testament  could  be  admitted  to  be  proved; 
and  the  probat  appearing  to  the  Court  to 
have  been  deferred  for  the  reasons  ex- 
plained by  the  answer  of  the  defendant, 
William  Peachy,  and  the  exhibits  to  which 
he  referreth  for  that  purpose,  and  not  for 
the  reasons  suspected  by  the  plaintiff ;  the 
Court  is  of  opinion  that  the  defendants,  in 
these  circumstances,  are  accountable  for 
the  goods  and  chattels  of  the  testator,  not 
comprehended  in  the  afore-mentioned  de- 
scription, sold  by  them,  (if  such  were  sold,) 
not  farther,  nor  otherwise,  than  if  they  had 
been  so  comprehended ;  certain  slaves  here- 
after mentioned  to  have  been  unwarrant- 
ably sold,  and  the  goods  retained  by  the 
defendants,  William    Peachy  and    Le    Roy 

Peachy,  being,  however,  understood 
293      to  be  excepted.     The  *Court  is  also  of 

opinion,  that  the  part  of  the  said 
Nicholas  Flood's  testament,  which  declared 
his  will  and  desire  to  be  that  the  moneys 
arising  from  several  enumerated  sources, 
(among  which  is  rents  of  his  lands.)  should 
be  placed  out  at  interest,  would  impliedly 
have  authorized  his  executors,  if  they  had 
been  nominated,  and  had  undertaken  the 
office,  to  make  leases  of  such  lands,  not 
before  occupied  by  tenants,  as  were  not 
necessary  to  be  reserved  for  cultivation  by 
his  own  slaves;  and  that  the  defendants,  his 


inff  and  payinsr  to  her  the  moneys  which  I  shall 
direct  to  be  paid  to  her.  yearly,  and  in  every  year, 
durinsr  her  widowhood,  for  her  further  and  better 
support  and  maintenance.  Item.  I  give  and  be- 
queath to  my  said  wife,  my  new  ridin«r  chair  with 
the  bellows  top,  and  harness  for  two  horses:  and  I 
likewise  give  unto  her  the  two  horses  which  are 
employed  in  drawinsr  the  same.  I  likewise  ffive  and 
bequeath  to  her.  her  watch,  rinsrs.  &c.  Item.  I  «rive 
to  my  said  wife,  one  third  part  of  my  wine  and  rum. 
that  I  may  have  by  me  at  my  death,  and  likewise 
all  the  new  ffoods  which  may  have  been  laid  in  for 
her  own  clothinsr.  and  a  proportionable  part  of  the 
clothinff  that  is  laid  in  for  the  slaves:  and  that  she 
divide  them  according  to  the  ffood  behaviour  of  all 
my  said  slaves:  those  which  are  to  be  allotted  to  her 
part,  coming-  in  share,  and  [blank]  the  others.  Item, 
it  is  my  will  and  desire,  that  an  Inventory,  or  par- 
ticular, be  taken  by  my  executors,  of  all  my  estate, 
soon  after  my  death,  and  that  another  inventory, 
or  particular,  be  taken  of  the  same  immediately 
after  the  death  of  my  wife." 

The  testator  (after  directinff  certain  lands,  slaves, 
and  stocks  of  cattle,  to  be  sold  by  his  executors) 
proceeded  thus:  "and  all  the  moneys  arisinff  from 
the  sale  of  the  said  lands,  slaves,  and  stocks,  together 
with  all  such  moneys  as  I  shall  leave  behind  me, 
either  in  specie,  or  in  debts  due  to  me,  either  by 
bonds,  or  by  accounts,  or  In  any  other  manner 
whatever,  and  likewise  all  such  moneys  as  may 
arise  by  the  sale  of  any  of  my  slaves,  that  may 
turn  out  too  rog-uish,  runaways,  obstinate,  or  irre- 
claimable, to  be  made  to  do  their  duty,  (which  sort 
of  slaves  I  hereby  empower  my  said  executors,  in 
their  discretion,  to  make  sale  of,)  and  all  the 
moneys  arising  from  the  yearly  rents  of  my  lands, 
the  hire  of  my  slaves,  and  the  labour  of  my  slaves, 
shall  be  placed  out  at  Interest  upon  ffood  and  suffi- 
cient securities,  either  in  this  Colony,  or  in  Mary- 
land, as  my  executors  shall  think  proper,  durinff 
the  term  of  the  natural  life  of  ray  said  wife:  durinsr 
all  which  said  term.  I  give  and  bequeath  unto  my 
said  wife,  one  moiety,  or  half  part,  of  the  interest 
arising  from  such  moneys  so  placed  out  at  interest, 
to  be  paid  to  my  said  wife,  yearly,  and  in  every 
year."— Note  in  Original  Edition. 
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administrators,  with  that  testament  an- 
nexed, had  the  same  authority  to  make 
those  leases.  The  Court  is  also  of  opinion, 
that  the  sale  of  the  testator's  slaves,  Adam, 
Will,  Sam,  Adam,  and  Robin,  was  either 
warrantable,  because  the  defendants  had 
the  power  to  sell,  declared  by  the  testa- 
ment to  be  given  to  the  executors  of  it, 
(and  in  that  was  implied  a  power,  as  is 
supposed,  to  distinguish  those  staves  whom 
the  testator,  by  particular  characters,  had 
destined  to  sale, )  or  because,  if  the  adminis- 
trators had  not  those  powers,  a  Court  of 
equity,  upon  application,  would  have 
directed  a  sale  of  such  slaves,  and,  prob- 
ably, by  the  administrators :  and  the  Court 
ought  to  sanction  an  act  after  it  is  done,  if 
it  be  done  fairly,  (the  contrary  whereof  is 
not  proved,  nor  presumable,  in  this  case,) 
which  act  the  same  Court  would  previously 
hfve  authorized;  especially  as  the  circum- 
stances of  the  country,  at  the  time  of  this 
transaction,  were  such,  that  no  precedent 
authority  could  have  been  obtained.  But 
the  Court  is  of  opinion,  that  the  sale  of  the 
slaves,  .Tames,  Winny,  and  Mimah,  with 
Beck  and  Betty,  the  children  of  the  two 
latter,  was  unwarrantable,  and  ought  not 
to  be  ratified,  because  to  neither  of  them  is 
any  character  by  which  the  saleable  slaves 
were  designated  applicable,  nor  was  the  sale 
of  slaves  necessary  for  payment  of  debts ; 
so  that  the  defendants  neither  had,  nor 
could  have  obtained,  authority  to  sell  those 
slaves;  and  he,  by  whose  act,  without  au- 
thority, another  suffereth  loss,  although  a 
benefit  may  have  been  designed  by  the 
agent,  is  strictly  bound  to  make  reparation ; 

and,  therefore,  whatever  may  have 
294      been  the  defendants*  motives  for  "sell- 

ing  those  slaves,  they  are  accountable 
for  the  value  of  them,  in  the  same  manner 
as  if  they  had  remained  unsold;  their  value 
to  be  ascertained  by  the  appraisement,  if  it 
cannot  be  more  truly  done  otherwise.  The 
Court  is  also  of  opinion,  that  the  defend- 
ant, William  Peachy,  remaineth  chargeable 
with  the  money  due  from  him  to  the  testa- 
tor on  the  medical  account;  and  that  the 
defendants,  William  Peachy,  and  Le  Roy 
Peachy,  are  accountable  for  the  goods  of 
the  testator  retained  by  them,  not  as  goods 
sold,  but  as  goods  converted  to  their  own 
use,  to  be  estimated  in  the  same  manner 
as  the  slaves  sold  without  authority;  but 
that  the  defendants,  although  they  omitted 
the  credits  which  the  law  required  them  to 
insert  in  the  inventory,  are  not  chargeable 
with  more  on  that  account  than  those  which 
shall  be  proved  to  have  been  received  by 
them,  or  to  have  been  lost  by  their  negli- 
gence. And  the  Court  is  also  of  opinion, 
that  the  defendants  are  not  bound  to  make 
reparation  for  any  loss  which  the  plaintiff 
may  have  sustained  by  their  buying  loan- 
office  certificates,  and  other  public  securi- 
ties, with  the  ready  money  left  by  the 
testator,  and  with  the  money  collected  and 
received  for  his  outstanding  debts,  for  the 
rents  of  his  lands,  and  for  those  sales  of 
his  estate  which  are  before  mentioned  to 
be  not  wrongful;  because  the  executors,  (as 
is  conceived,)  by  the  declaration  of  the  tes- 
tator's will  and  desire,  *that  such  moneys 
should  be  placed  out  at  interest,  upon  good 
and    sufficient   securities,    in    Virginia    or 


Maryland,  as  his  executors  should  think 
proper,*  would  have  been  empowered  to 
place  out  the  money  in  such  certificates 
and  public  securities;  and  that  power  is 
supposed  to  have  devolved  on  the  adminis- 
trators, who  do  not  appear,  in  exercising 
it,  to  have  practised  or  meditated  any 
fraud.  And  the  Court  doth  direct  accounts 
between  the  parties,  according  to  the  fore- 
going opinion,  to  be  made  up  before  James 
Campbell,  Luke  Wheeler,  William  Barks- 
dale,  James  Freeland,  and  Alexander 
Uorsburgh,  gentlemen,  to  be  by  them,  or 
any  three  of  them,  examined,  stated,  and 
reported  to  the  Court ;  allowing  to  the  de- 
fendant, William   Peachy,  a  compea- 

295  sation     *for    his     services     in     the 
administration   and   management    of 

the  testator's  estate ;  and  stating,  specially, 
matters  thought  proper  by  themselves,  or 
required  by  the  parties:  and  the  said  com- 
missioners are  empowered  to  examine  the 
parties  in  solemn  manner  relative  to  the 
subject  matters  of  reference." 

Three  of  the  commissioners  appointed, 
reported  the  accounts;  to  which  both  par- 
ties filed  exceptions;  and,  on  the  17th  of 
March,  1794,  the  cause  (having  abated  as  to 
L,e  Roy  Peachy  and  Elizabeth  Flood,  by 
their  deaths)  came  on  to  be  reheard ;  when 
the  Chancellor  retained  his  opinion  deliv- 
ered at  the  former  hearing,  and,  setting 
aside  the  report,  referred  the  matters,  be- 
fore referred,  to  Master  Commissioner 
Dunscomb,  with  an  instruction  to  perform 
the  order  according  to  the  directions 
thereof,  and  according  to  the  following 
additional  opinion  and  directions;  viz. 
"that  the  defendant,  William  Peachy,  be 
required  to  produce  the  book  mentioned  in 
his  answer,  containing  accounts  of  sales 
of  the  estate  of  Nicholas  Flood,  if  the 
plaintiffs  demand  it;  by  which,  compared 
with  the  inventory,  may  be  discovered 
whether  the  administrators  had  fully  ac- 
counted for  the  estate,  or  not.  The  vouch- 
ers for  articles  in  the  defendant! s,  William 
Peachy,  accounts  of  administration,  shall 
be  presumed  to  have  existed,  if  they  be 
now  not  ostensible;  but  let  him  be  required 
to  produce  them,  unless  he  shall  declare 
upon  oath,  or  otherwise  prove,  that  they 
were  deposited  with  the  derk  of  the  County 
Court,  at,  or  after  examination  of  the  ac- 
counts by  the  Commissioners  appointed  for 
that  purpose,  and  have  not  come  to  his 
possession  since:  if  the  vouchers,  or 
official  copies  of  them,  be  produced,  the 
plaintiff  may  nevertheless  controvert  the 
articles  intended  to  be  justified  by  them : 
an  article  ought  to  be  allowed  on  the  oath 
of  the  defendant,  William  Peachy,  if  it 
be  of  such  a  nature  that  the  expense,  prob- 
ably, must  have  been  incurred,  or  that  a 
voucher  for  it,  perhaps,  could  not  have 
been  procured :  for  example,  mourning  of 
Elizabeth  Flood,  midwife's  fees,  serv- 

296  ices  performed  by   William  *Peachy's 
carpenter,    and  the   like.     The   Court 

is  of  opinion,  he  is  not  entitled  to  com- 
mission for  receiving  and  putting  out  the 
same  capital  money  more  than  ones.  The 
defendant,  William  Peachy,  ought  not  to 
have  credit  against  the  estate  of  Nicholas 
Flood,  for  the  levies,  taxes,  and  clergy- 
man's salary,  paid  on  account   of  that  part 
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of  the  estate  which  was  devised  and  be- 
queathed to  Elizabeth  Flood.  L^et  an  ac- 
count of  tobacco  articles  be  stated,  in  that 
commodity,  without  extending  the  price  of 
them  in  money." 

From  this  decree,  as  well  as  that  of 
March  15th,  1792,  both  parties  appealed ; 
consenting*  and  desiring  that  the  cause,  in 
the  present  state  of  it,  should  be  sent  up  to 
the  Court  of  Appeals,  for  the  sake  of 
despatch,  and  to  prevent  unnecessary 
expense.  In  October,  1797,  the  Court  of 
Appeals  decided,  that  the  decrees  being 
interlocutory,  this  Court  had  no  jurisdic- 
tion, notwithstanding  the  consent  of  par- 
ties ;(a)  and,  therefore,  the  appeal  was 
premature.  The  cause  was  sent  back  to 
the  Court  of  Chancery,  to  be  there  pro- 
ceeded in  to  a  final  decree;  but,  in  pursu- 
ance of  a  provision  in  the  2d  section  of  the 
Act  of  Assembly,  '^enlarging  the  right  of 
appeal  in  certain  cases,"  (passed  the  23d  of 
January,  1798,  (b)  it  was  not  retained  for 
trial  in  that  Court ;  a  certificate  whereof 
from  the  clerk  of  said  Court  being  pro- 
duced, on  Monday,  the  30th  of  April,  1796, 
the  appeal  was  ordered  to  be  placed  again 
on  the  docket  of  this  Court.  And,  on  the 
21st  of  May,  1798,  the  Court  of  Appeals 
pronounced  the  following  opinion:  **It 
appears  by  the  will  of  Dr.  Nicholas  Flood, 
filed  among  the  exhibits  in  this  cause,  that 
it  was  his  desire  his  widow  should  live  in 
ease  and  quiet,  and,  as  he  expressed  it, 
*^aa  happy  as  possible;"  and  that  his 
executors  should  have  as  little  trouble  as 
possible  in  the  management  of  his  estate; 
and  that  his  knowing  (as  it  may  be  reason- 
ably supposed)  the  turbulent  and  vicious 
dispositions  of  his  slaves,  was  the  reason 
of  his  empowering  his  executors  to  dispose 
of    such     of     them    as     were,     or     should 

prove,  roguish,  runaways,  obstinate, 
297      *or    irreclaimable,  lest,    contrary    to 

his  intent  and  meaning,  they  should 
disturb  the  peace  and  happiness  of  his 
widow,  or  give  trouble  to  his  executors; 
confiding  in  his  executors,  and  trusting 
to  their  discretion  alone  in  that  respect; 
and  it  appearing,  from  the  testimony  of 
witnesses,  as  well  as  from  the  answer  of 
the  widow,  Elizabeth  Flood,  that  all  the 
slaves  sold  by  the  appellee,  William 
Peachy,  as  administrator,  were  of  that 
description,  except  two  young  children, 
who  could  not,  with  humanity,  (and  ought 
not,  on  that  account,  to)  have  been  sepa- 
rated from  their  mothers;  and  that  the 
said  slaves  were  sold,  not  only  with  the 
consent,  but  at  the  express  desire  and  re- 
quest of  the  said  widow;  and  no  fraud 
appearing  in  the  conduct  of  the  appellee, 
William  Peachy,  this  Court  is  of  opinion 
that  the  said  appellee  should  not  account 
for,  or  be  chargeable  with,  more  than  the 
real  amount  of  the  sales,  and  what  he 
actually  received  for  the  slaves  so  sold 
from  the  purchasers,  unless  any  part  of 
the  purchase  money  hath  been  lost  by  his 
negligence.  That  the  appellee,  William 
Peachy,  as  well  on  account  of  the  great 
and  unusual  trouble  he  had  in  settling  the 
accounts,  collecting  the  debts,  superintend- 
ing the  estate,  and  managing  the  affairs  of 


(a>  See  1  Call,  56.  82. 

(b)  See  Rev.  Code,  vol.  1,  p.  876. 


the  testator,  as  for  the  extraordinary  ex- 
pense it  appears  he  was  put  to  in  employ- 
ing clerks  and  agents  to  assist  him,  and 
entertaining  them  and  others  while  trans- 
acting the  said  business,  ought  to  be  al- 
lowed a  commission  of  ten  per  cent.,  and  no 
more,  on  the  money  received  by  him  for 
the  use  of  the  estate,  including  debts, 
sales,  and  profits,  in  full  satisfaction  for 
receiving,  putting  out,  and  pa3ing  away 
the  said  money,  and  for  his  services  in  the 
administration  and  management  of  the 
testator's  estate ;  but  he  is  not  to  be  al- 
lowed a  commission  for  receiving  and  put- 
ting out  the  same  capital  money  more  than 
once;  and  only  five  per  cent,  on  paper 
money,  at  the  value  thereof  when  received, 
and  five  per  cent,  on  the  value  thereof* 
according  to  the  scale,  when  put  out  or 
paid  away.  That  an  account  of  the  tobacco 
should  be  stated  in    that   commodity , 

298  as  directed  by  *the  decree  of  the  17th 
day  of  March,  1794;  but  that  another 

account  of  the  tobacco  should  also  be 
stated,  and  extended  in  money,  at  the 
prices  current  at  the  dates  of  the  items,  for 
the  information  of  the  Court  of  Chancery. 
That  the  said  decrees,  so  far  as  the  same 
differ  from  the  foregoing  opinion  of  this 
Court,  are  erroneous;  and  that  there  is  no 
error  in  tne  other  parts  of  the  said  decrees. 
Therefore,  it  is  decreed  and  ordered,  that 
such  parts  of  the  said  decrees  as  are  herein 
before  stated  to  be  erroneous,  be  reversed 
and  annulled,  and  that  the  residue  be 
afSrmed ;  and  it  is  ordered  that  the  cause 
be  remanded  to  the  said  High  Court  of 
Chancery,  to  be  proceeded  in  according  to 
the  principles  of  this  decree." 

The  Court  of  Chancery,  accordingly, 
referred  the  accounts  to  master  Commis- 
sioner Dunscomb,  who  made  a  report,  to 
which  the  plaintiff  filed  twenty-one  excep- 
tions; whereupon,  the  Chancellor,  under- 
standing the  opinion  and  decree  of  the 
Court  of  Appeals  differently  from  the 
Commissioner,  transmitted  the  said  report 
to  master  Commissioner  Hay,  with  instruc- 
tions to  report  the  accounts,  and  to  attend 
to  certain  animadversions  on  the  plaintiff's 
exceptions;  the  most  important  of  which 
laid  down,  in  substance,  the  following 
rules  for  tne  Commissioner. 

1.  That  the  administrator  is  understood 
to  be  responsible  for  the  value  of  the 
money,  when  received  by  him,  if,  when 
he  placed  it  out,  he  took  no  security,  or  if 
he  did  not  place  it  out  within  a  reasonable 
time  after  the  receipt ;  and  to  be  respon- 
sible for  any  of  the  testator's  debts,  where 
he  appears  to  have  exacted  or  collected 
them  for  his  own  use. 

2.  The  defendant  is  to  have  credit  for 
money  laid  out  in  purchasing  loan-office 
certificates,  according  to  its  value  at  the 
time  when  it  was  laid  out. 

3.  The  accounts  should  not  be  so  ordered 
as  to  make  the  depreciation  of  moneys  col- 
lected by  the  administrator  from  those  in 
whose     hands    the    same    were    placed    by 

Doctor  Flood,  in  his  lifetime,  and  not 

299  laid  out  by  the  administrator,  ^either 
agreeably  to  the  will,  or   as   the   law 

directs  in  such  cases,  fall  on  the   plaintiff, 
instead  of  falling  on  the  defendant. 

4.  The  Commissioner   ought  not  to  debit 
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the  estate  with  purchases  of  provisions  for 
the  use  of  persons  who  boarded  with  the 
widow. 

5.  Certain  articles  charged  to  the  estate 
of  the  deceased,  but  appearing  to  have 
been  purchased  for  the  use  of  Mrs.  Flood, 
and  her  family,  ought  to  be  apportioned 
between  the  widow  and  the  plaintiff.  . 

6.  William  Peachy  should  be  charged 
with  the  debts  assumed  by  him  for  others, 
in  like  manner  as  he  is  directed  to  be 
charged  with  his  own,  and  for  the  goods 
taken  by  him  for  his  own  use. 

7.  If,  by  changing  debts,  loss  has  arisen, 
William  Peachy,  and  not  the  plaintiff,  must 
sustain  the  loss. 

8.  The  defendant  must  be  debited  with 
the  wearing  apparel  of  the  testator,  ap- 
praised at  661.  lis.,  if  the  plaintiff  insists 
upon  it. 

9.  Elizabeth  Flood  being  herself  an  ad- 
ministratrix^ and  entitled,  under  the  will, 
to  one  half  of  the  interest  on  the  testator's 
outstanding  credits,  the  Commissioner 
ought  not  to  allow  William  Peachy  a  com- 
mission on  that  half  of  said  interest,  and 
charge  it  against  the  estate  of  the  testator. 

10.  The  Commissioner  may  allow  the  de- 
fendant travelling  expenses,  when  on  busi- 
ness for  the  estate,  beside  his  commissions. 

A.  report  was  made  by  master  Commis- 
sioner Hay,  to  which  voluminous  excep- 
tions were  taken  by  both  parties:  after 
which,  the  cause  having  been  sent  to  Wil- 
liamsburgh,  in  July,  1802,  under  the  Act 
of  Assembly,  concerning  the  High  Court 
of  Chancery  ;(a)  having  abated  as  to  Wil- 
liam Peachy,  by  his  death,  and  then 
revived  against  John  Nicholson,  his 
administrator,  at  July  term,  1804,  the  fol- 
lowing opinion  and  decree  were  pro- 
nounced by  Chancellor  Tyler. 

**This  Court,  understanding  the 
300  opinion  and  decree  of  *the  Court  of 
Appeals  differently  from  master  Com- 
missioner Hay,  doth  set  aside  his  report, 
and  direct,  that  examination,  statement, 
and  settlement  of  all  accounts  between  the 
parties  be  made  by  master  Commissioner 
Coleman,  upon  the  principles  settled  by 
the  opinion  and  decree  of-  the  Court  of 
Appeals,  as  herein  after  explained. 

*'The  Commissioner  was  expressly 
directed  by  that  decree  to  state  an  account 
of  tobacco  in  that  commodity;  and  that 
another  account  of  the  tobacco  should  be 
stated,  and  extended  in  money,  at  the 
prices  current  at  the  dates  of  the  items, 
for  the  information  of  the  Court  of  Chan- 
cery. In  the  execution  of  the  latter  part 
of  this  clause,  the  Commissioner  wholly 
failed ;  the  performance  of  which  is  indis- 
pensable. 

**The  clauses  in  the  will  of  Doctor  Nich- 
olas Flood,  providing  for  his  widow,  are 
differently  understood  by  Commissioner 
Hay  from  this  Court.  Upon  this  subject, 
this  Court  is  of  opinion  his  will  should 
receive  a  liberal  interpretation ;  that  the 
pork,  or  other  necessaries  for  housekeep- 
ing, provided  or  laid  in  by  the  adminis- 
trator, William  Peachy,  in  due  time,  (as 
they  ought  to  have  been,)  for  the  widow, 
were  proper  charges  against  the  estate  of 
the  testator;  that  if   pork,  or   other   neces- 

(a)  Rev.  Code,  vol.  1.  p.  427. 


saries  for  housekeeping,  were  not  raised  in 
plenty,  from  the  cultivation  of  the  lands, 
for  the  use  of  Mrs.  Flood,  and  her  family, 
and  in  due  time,  it  was  the  duty  of  William 
Peachy  to  have  provided  them.  If  her  in- 
terest money  was  to  be  applied  to  the  pur- 
chase of  pork,  or  other  necessaries,  this 
fund  could  not  exclusively  go  to  her 
'* further  and  better  support."  This  Court 
is  also  of  opinion,  that  the  new  goods  left 
by  the  testator,  as  far  as  they  were  proper, 
and  as  long  as  they  lasted,  were  to  furnish 
Mrs.  Flood  with  her  clothing,  and  that  of 
her  servants;  and  that  if  (as  has  been 
proved)  the  widow  has  not  received  her 
reasonable  proportion,  she  is  entitled  to 
an  adequate  allowance  for  the  same;  which 
would,  to  its  amount,  be  a  good  charge 
against  the  estate,  if  the  administra- 

301  tor,  William  *Peachy,    is    made    ac- 
countable  for   the   whole   amount  of 

the  sales  of  these  goods.  This  Court 
would  also  reject  any  charge  against  the 
widow,  or  either  of  the  administrators, 
for  the  wearing  apparel  of  the  testator ;  the 
same  not  having  been  proved  to  have  been 
converted  to  their  use,  or  to  the  use  of 
either ;  and  a  sale  of  it  being  unnecessary 
for  the  payment  of  debts  or  legacies; 
and  because  the  decree  of  the  Court  of 
Appeals  doth  not  say  that  William  Pe;«chy 
shall  be  so  chargeable,  as  that  Court 
might  have  done,  and,  it  is  presumed, 
would  have  done,  as  well  in  this  case  as  in 
the  cases  of  the  medical  account,  and  the 
new  goods  converted  to  their  use. 

**This  Court  is  also  of  opinion,  that  no 
charge  should  be  raised  against  the  admin- 
istrator, William  Peachy,  for  any  deduc- 
tions he  has  made  in  the  settlement  of 
the  medical  accounts  of  the  testator;  as  in 
the  cases  of  Muse,  and  Burgess  Ball ;  be- 
cause, in  some  instances,  the  testator  so 
acted  himself;  (his  accounts  were  unusually 
extravagant,  because  of  the  general  con- 
duct of  juries  toward  such  accounts,  when 
put  in  suit;)  and  because  the  administra- 
tor is  not  proved  to  have  acted  fraudu- 
lently, or  even  disadvantageously,  in  thfese 
instances,  towards  the  estate. 

'^This  Court  is  also  of  opinion,  that 
master  Commissioner  Hay  hath  not  per- 
mitted that  clause  in  the  decree  of  the 
High  Court  ot  Chancery,  affirmed  in  this 
respect  by  the  Court  of  Appeals,  to  have 
its  due  operation;  namely,  that  vouchers 
for  the  articles  in  the  said  William 
Peachy's  accounts  of  administration,  shall 
be  presumed  to  have  existed,  if  they  be  not 
now  ostensible,*'  &c.  For  example;  in  the 
Commissioner's  settlement  of  Cyras 
Griffin's  bill  of  exchange,  he  hath  added 
fifteen  per  cent,  to  the  rate  of  exchange, 
as  stated  by  the  administrator;  and  in 
other  charges  which  he  has  made  in  the 
administration  account,  as  settled  by  the 
Commissioners  appointed  by  the  County 
Court  of  Richmond ;  and,  in  further  viola- 
tion of  this  principle,  by  antedating 
many  of  the  entries  of  debits  against 

302  the  administrator,  without    the  *fact 
of  the   dates  of   these   entries  being 

controverted  by  the  plaintiff,  and  differently 
ebtablished  by  proof. 

^*The  principle  adopted  by  the  commis- 
sioner, of  making   the   administrator,  Wil- 
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Ham  Peachy,  answerable  for  the  value  of 
all  moneys,  when  received,  by  the  scale  of 
depreciation,  and  crediting  him  by  the 
value  when  paid  away,  or  invested  in  loan- 
office  certificates  by  the  scale,  is  disap- 
proved by  this  Court,  as  being  in  violation 
of  the  decree  of  the  High  Court  of  Chan- 
cery, in  this  respect,  affirmed  by  the  decree 
of  the  Court  of  Appeals.  The  decree 
affirmed  by  the  Court  of  Appeals  states, 
that  the  administrators  are  not  bound  to 
make  reparation  for  any  loss  the  plaintiff 
may  have  sustained  by  the  administrators 
buying  loan-office  certificates  with  the 
money  left  by  the  testator,  or  money 
arising  to  the  estate  from  other  enumer- 
ated sources.  This  Court  is  of  opinion 
that,  under  this  clause  in  that  decree,  the 
administrators  are  entitled  to  credit  for 
the  nominal  amount  of  the  loan-office  cer- 
tificates. The  operation  of  the  Act  of 
Assembly,  believed  to  be  applicable  to  this 
subject,  and  the  cases  of  Grahberry's  ex- 
ecutor v.  Granberry,(a)  and  Taliaferro  v. 
Minor,  (b)  appear  to  warrant  the  principle 
established  by  this  interpretation.  The 
decree  of  the  Court  of  Appeals,  if  the  facts 
appear  that  the  administrators  changed 
the  bonds,  or  shifted  the  debts  of  the 
estate,  or  applied  moneys  to  their  own  use, 
or  to  that  of  their  friends,  for  commercial 
or  other  purposes,  doth  not  seem  to  war- 
rant charging  them  to  the  amount  in  specie 
during  the  existence  of  paper  money.  The 
exceptions  of  the  medical  account,  and  of 
the  new  goods  converted  to  their  own  use, 
serve  to  establish  the  present  construction 
of  that  decree.  The  account,  from  the  first 
day  of  January,  1777,  to  the  period  of  the 
latest  investment  of  paper  money  in  loan- 
office  certificates,  should  be  stated  in  paper 
money;  and  the  balance  against  William 
Peachy  should  be  scaled  at  that  period; 
which  balance,  turned  into  specie,  will  be 
carried    to     the     subsequent    account,    in 

specie. 
303  **'The       administrator,       William 

Peachy,  will  be  charged  with  interest 
in  all  cases  where  he  has  received  it,  and 
where  paper  money  or  specie  remained  in 
his  hands  more  than  a  reasonable  time, 
(stated  to  be  six  months,)  without  being 
applied  to  the  purposes  of  the  estate.  The 
settlement  of  the  tobacco  account  will  con- 
form, as  nearly  as  may  be,  to  the  princi- 
ples laid  down  for  the  settlement  of  the 
account  in  money. 

Master  Commissioner  Coleman  is  directed 
to  report  any  matter,  speciallv,  thought 
pertinent  by  himself,  or  required  by  the 
parties,  and  to  make  all  his  explanatory 
notes  at  the  feet  of  those  pages  which 
contain  those  items  thus  requiring  explana- 
tion, and  not  in  separate  pages  of  the  re- 
port :  and  he  is  requested  to  make  his  report 
as  short,  plain,  and  simple  as  possible;  so 
that  the  parties,  as  well  as  the  Court, 
may  easily  understand  it." 

From  this  decree  an  appeal  was  granted 
the  plaintiff  to  the  Court  of  Appeals. 

Williams  and    Warden,  for  the  appellant. 

Wickham  and  Wirt,  for  the  appellee. 

The   cause    was    argued    here,   at   great 


(a)  1  Wash.  24& 

(b)  8( 


I  Call.  190. 


length,  during  the  25th,    27th,    28th,    29th, 
30th,  and  31st  days  of  January,  1812. 

December  10th,  1812,  the  following  opin- 
ion of  this  Court  was  delivered  by  JUDGK 
ROANK. 

'*The  Court  is  of  opinion,  that  the  gen- 
eral merits  of  this  cause  having  been  de- 
cided by  the  two  former  decrees  of  the 
Court  of  Chancery,  affirmed,  in  general,  by 
this  Court,  it  becomes  unnecessary,  if  not 
improper,  to  enter,  at  this  time,  upon 
many  topics  minutely  discussed  at  the  bar^ 
as  it  were  de  novo;  and  which  course  was 
only  rendered  excusable  by  the  difficulty  of 
discriminating  the  points  so  decided 
304  from  those  now  proper  for  the  •con- 
sideration and  decision  of  the  Court; 
a  difficulty  arising  from  the  unusual  si^e  of 
the  record,  and  the  obscurity  and  perplexity 
resulting  from  the  multifarious  reports  and 
dissertations  with  which  the  cause  abounds. 
Disclaiming,  therefore,  to  disturb  or  unset- 
tle any  point  or  principle  established  by 
those  decrees ;  but,  on  the  contrary,  adopt- 
ing them  as  the  basis  of  the  decree  now  to 
be  rendered*  the  Court  proceeds  to  declare 
its  opinion  touching  such  points  and  prin- 
ciples as  may  be  necessary  finally  to  settle 
this  controversy,  in  pursuance  of  the  de- 
crees aforesaid. 

**The  animadversions  of  Chancellor 
Wythe,  of  the  Sth  of  June,  1800,  being  most 
of  them  erroneous,  and  in  conflict  with  the 
decrees  aforesaid,  are  set  aside  by  the 
Court;  and  the  report  of  commissioner 
Hay  founded  thereupon,  being  liable  to  the 
same,  and  greater  objections,  was  rightly 
set  aside  by  the  decree  now  appealed  from ; 
and  a  new  report  was  properly  directed  to 
be  made  in  lieu  thereof. 

'*On  considering  the  instructions  of 
Chancellor  Tyler  to  the  commissioner,  to 
aid  him  in  taking  the  new  account,  and 
which  are  contained  in  the  decree  now  ap- 
pealed from,  the  Court  approves  and 
adopts  the  same,  with  the  following  altera- 
tions, additions,  and  exceptions. 

**lst.  The  Court  approves  of  so  much  of 
those  instructions  as  requires  the  tobacco 
account  to  be  also  extended  in  money,  pur- 
suant to  the  decree  of  the  Court  of  Appeals, 
and  adds,  that  the  administrator,  William 
Peachy,  is  to  be  chargeable  only  for  the 
price  actually  received  for  the  tobacco  not 
disbursed  by  him,  where  that  can  be  ascer- 
tained, and  where  not,  for  the  then  current 
value  thereof.  2dly.  The  Court  approves  of 
so  much  of  the  said  Chancellor's  instruc- 
tions as  relate  to  the  construction  of  Doctor 
Flood's  will,  respecting  the  supplies  to  be 
furnished  to  his  widow ;  and  sees  no  cause, 
from  any  facts  appearing  in  the  record,  to 
make  any  deduction  on  account  of  boarders. 
3dly.  The  Court  approves  the  instruction 
relative  to  the  charge  against  the 
305  *estate  for  Mrs.  Flood's  proportion  of 
the  new  goods ;  and  to  the  claim  for 
the  wearing  apparel  of  the  testator,  under 
all  the  circumstances  of  the  case.  4thly. 
The  Court  also  approves  of  the  instruction 
relative  to  the  reductions  in  the.  medical 
accounts,  as  in  the  cases  of  B.  Ball  and  H. 
Muse,  for  the  reasons  assigned  by  the 
Chancellor,  and  particularly  the  last ;  and 
because  that  course,  while  it  may,  prob- 
ably, have  produced   benefit  to  the  estate. 
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18  one  in  which  we  do  not  perceive  that  the 
administrator  could  have  had  any  interest. 
5thly.  The  Court  approves  the  instruction 
of  the  Chancellor  relative  to  the  principle 
laid  down  by  the  decree  of  1794,  affirmed  by 
this  Court,  as  to  the  presuming  of  vouch- 
ers; and  without  adverting  to  the  particu- 
lar examples  put  in  the  instruction  in 
question,  the  Court  is  of  opinion,  that, 
where  the  vouchers  are  not  ostensible,  the 
onus  probandi  is  thrown  on  the  adverse 
party,  and  that  no  change  should  be  made 
in  the  account  founded  thereon,  but  in 
cases  justified  by  satisfactory  evidence; 
especially,  considering  the  great  lapse  of 
time  which  has  occurred  in  the  present  in- 
stance. 6thly.  The  Court  approves  of  the 
instruction  of  the  Chancellor  respecting 
the  purchase  of  the  loan-office  certificates, 
the  receipt  and  payment  of  the  paper  money, 
and  the  manner  of  stating  the  accounts  dur- 
ing the  paper-money  era ;  the  same  being 
in  pursuance  of  the  former  decree  of 
this  Court,  and  warranted  by  the  uniform 
current  of  decisions  upon  the  subject. 
7thly.  The  Court  also  concurs  with  the 
Chancellor  as  to  his  construction  of  the 
decree  of  this  Court  in  relation  to  the  chang- 
ing of  bonds,  and  applying  the  moneys  of 
the  estate,  by  the  administrator,  to  his  own 
use,  or  that  of  his  friends ;  and  that  the 
same  ought  not  to  be  charged  in  specie ; 
with  this  addition,  that,  as  it  was  impor- 
tant that  the  moneys  of  the  testator  should 
be  always  kept  at  interest,  which  could, 
perhaps,  be  better  effected  by  changing  the 
bonds  than  by  receiving  the  money  from 
one  man  and  seeking  for  another  to  whom 
to  lend  it,  the  administrator  should  not  be 
liable,  in  case  of  insolvencies  of 
306  *this  description,  unless  the  change 
was  made  injudiciously,  or  from  fraud- 
ulent motives ;  and  that,  as  to  any  moneys 
actually  converted  by  the  administrator  to 
his  own  use  or  purposes,  or  lent  by  him  to 
his  friends,  or  others,  without  security,  the 
said  administrator  should  be  chargeable 
with  the  value  thereof,  at  the  times  re- 
spectively at  which  it  was  so  converted  or 
loaned ;  provided  that,  in  all  such  cases  of 
loans  without  security,  as  aforesaid,  if  the 
borrower,  and  also  the  administrator  him- 
self, (who,  in  that  case,  stands  in  the 
place  of  a  security,)  were  sufficiently  ade- 
quate and  responsible,  at  the  time,  for  the 
sums  so  loaned  as  aforesaid,  (of  which 
competency  the  subsequent  repayment  of  the 
money  shall  be  deemed  conclusive  evi- 
dence,) the  foregoing  rule  shall  not  apply ; 
but,  in  such  cases,  they  shall  be  considered 
as  on  a  common  footing  with  other  borrow- 
ers, and  the  account  to  be  taken  accord- 
ingly. 8thly.  The  Chancellor's  instruc- 
tion as  to  interest  is  also  approved." 

*'In  addition  to  the  foregoing  instruc- 
tions of  the  Chancellor,  modified  and 
approved  as  aforesaid,  the  Court,  for 
greater  perspicuity  and  certainty,  deems  it 
proper  to  add  the  following: 

*'l.  That  in  all  cases  in  which  the  ad- 
ministrator shall  have  debited  himself 
with,  or  assumed,  the  debts  of  others,  the 
same  ought  to  be  considered  as  a  payment 
by  them  to  him,  and  carried  to  the  account 
of  paper  money,  or  specie,  as  the  case  may 
be;  and   if,  in    any   case,  such  debts  were 


not  due  at  the  time  the  same  were  debited 
or  assumed  as  aforesaid,  the  said  adminis- 
trator shall  be  only  chargeable  as  at  the 
time  when  the  same  shall  have  become 
payable.  2dly.  With  respect  to  commis- 
sions; (a  subject  so  elaborately  discussed 
at  the  bar;)  the  Court  cannot  say  any  thing* 
more  explicit,  than  by  referring  to  the 
former  decree  of  this  Court,  by  which  the 
administrator  is  allowed  a  commission  of 
ten  per  centum,  and  no  more,  on  all  moneys 
received  by  him,  in  full  satisfaction  for 
receiving,  putting  out,  and  paying  away 
the  same ;  as,    also,    for   his    trouble 

307  and    services  in    the  ^administration 
and    management    of    the    testator's 

estate ;  provided,  that  a  commission  shall 
only  be  allowed  on  receiving  the  same  cap- 
ital money  once;  and  that,  as  to  the  paper 
money,  the  commission  shall  be  five  per 
centum  on  the  value  of  the  money  when 
received,  and  the  same  on  the  value  thereof 
when  paid  away,  according  to  the  legal 
scale  of  depreciation.  3dly.  With  respect 
to  the  medical  account  of  the  administra- 
tor, William  Peachy,  this  Court  under- 
stands the  decree  of  the  Court  of  Chancery* 
affirmed  by  this  Court,  as  only  overruling 
a  claim  of  the  said  William  Peachy  to  be 
absolved  therefrom  altogether,  and  not  as 
fixing  any  particular  sum  to  be  due  by  him ; 
which,  therefore,  will  depend  upon  the 
proofs,  as  in  other  cases :  this  construction 
is  the  more  clear,  because  that  decree  of 
the  Court  of  Chancery  was  rendered  anterior 
to  the  exhibition  of  any  of  the  accounts, 
in  this  cause,  to  a  commissioner,  and  could 
not,  therefore,  have  had   reference  to  any. 

'^The  Court  has  thus  endeavoured  to  set- 
tle the  great  principles  of  this  cause,  and 
has,  perhaps,  repeated  some  which  are  con- 
tained in,  or  are  evidently  deducible  from, 
the  decrees  formerly  rendered.  In  doing 
this,  they  have  been  actuated  by  a  desire 
to  put  an  end  to  the  present  controversy ; 
which  they  hope  and  believe  may  be  ulti- 
mately accomplished,  by  means  of  a  clear 
and  simple  report  by  a  commissioner,  and 
a  reasonable  degree  of  candour  and  ac- 
quiescence in  the  parties.  With  the  same 
view,  the  Court  has  no  hesitation  in  ex- 
pressing its  opinion  to  be,  that,  upon  the 
whole  circumstances  of  the  case,  the  con- 
duct of  the  acting  administrator  was  just 
and  unexceptionable,  and  that  the  losses 
incurred  by  the  plaintiff  are  to  be  ascribed 
to  the  unexampled   character  of  the  times. 

**With  respect  to  the  other  objections  and 
exceptions  made  in  this  cause,  as  they  de- 
pended upon,  and  were  pointed  against  the 
principles  contained  in  Mr.  Hay's  report, 
which  has  been  set  aside  as  aforesaid,  and 
as  many  of  them   may   not   bei  taken 

308  up,    or   repeated,    by    a  *future  com- 
missioner, on  that  ground,  (exclusive 

of  the  objection  of  going  too  much  into  de- 
tail,) the  Court  deems  it  unnecessary  to 
give  minute  and  specific  answers  to  them 
all :  but  it  is  proper  to  add,  that  the  princi- 
ples of  that  report  are  neither  approved  nor 
condemned  further  than  is  deducible  from 
the  foregoing  premises;  the  Court  only 
deeming  it  a  better  course  to  set  aside  the 
report  altogether,  than  to  attempt  to  re- 
form it. 
*'Upon  the    whole,    the  Court  affirms  the 
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decree  now  appealed  from,  with  costs,  with 
the  explanations  and  modifications  herein 
before  mentioned  and  prescribed,  and  re- 
mands the  cause  to  the  Superior  Court  of 
Chancery,  to  be  finally  proceeded  in  pursu- 
ant to  the  principles  now  adopted  and  de- 
clared . ' '  

Dix  V.  Evans. 

Friday,  Nov.  20th,  1818. 

1.  Porthcooiliiff  Bond— Reversal  of  Judffment  on— Dc- 
fecU  in  Sheriff's  Return. *-Tlie  sheriff's  faillnff  to 
mention,  in  his  return  of  an  execution,  one  of  the 
negroes  on  whom  it  was  levied,  is  no  ground  for 
reversing  a  judgment  on  a  forfeited  forthcoming 
bond,  in  which  that  negro  is  mentioned  as  one  of 
those  on  whom  such  execution  was  levied.  See 
Jones  and  others  v.  Hull.  1  H.  &  M.  212.t 

Capias  ad  Satlsfaclendnm— Recelvlnar  Property  In  Dls- 
charge  of  Body.— It  seems,  that  where  a  capias  ad 
satisfaciendum  Is  executed  at  any  time  before 
the  return-day  thereof,  the  sheriff  may  receive 
property  tendered  by  the  debtor,  in  discharge  of 
bis  body  out  of  custody,  and  appoint  a  day  of  sale 
posterior  to  the  return  day;  and  that  a  bond  for 
the  forthcoming  of  such  property  is  good  in  law. 
though  dated  after  such  re  turn -day. 

Upon  a  writ  of  sapersedeas  to  a  jadg-ment 
by  default  on  a  forthcoming:  bond,  which 
was  taken  for  the  delivery,  at  the  time  and 
place  of  sale,  of  certain  slayes  and  other 
property,  tendered  by  the  defendant 
309  to  the  sheriff,  in  discharge  *of  his 
body,  on  a  writ  of  capias  ad  satis- 
faciendum, (a)  The  errors  assigned  were, 
1st.  That  a  material  variance  existed  be- 
tween the  property  described  in  the  condi- 
tion of  the  bond,  and  that  mentioned  in  the 
sheriff's  return  of  the  execution;  and, 
2dly.  That  the  bond  was  illegally  taken, 
the  date  thereof  being  posterior  to  the  re- 
turn-day of  the  execution.  The  ca.  sa. 
and  return  were  spread  on  the  record ;  (as 
in  Glascock's  administratrix  v.  Dawson,  1 
Munf.  609;)  from  whicn,  when  compared 
with  the  bond,  it  appeared  that  a  neg'ro 
man,  by  the  name  of  Joe,  mentioned  in  the 
condition  of  the  bond  as  one  of  the  slaves 
tendered  by  the  defendant,  and  received  by 
the  sheriff,  was  omitted  in  the  sheriff's  re- 
turn; that  the  ca.  sa.  (being  returnable  the 
1st  of  January,  1809)  was  executed  Decem- 
ber 29th,  1808;  that  the  property,  in  dis- 
charge of  the  defendant's  body,  was 
tendered  and  received  **at  the  time  of  levy- 
ing* the  said  writ;"  that  the  time  appointed 
for  the  sale  was  March  31st,  1809;  and  that 
the  forthcoming  bond  was  dated  March 
4th,  1809. 

Wickham,  for  the  plaintiff  in  error. 
No  counsel  appeared  on  the  other  side. 

February  ^,  1813,  the  Court  affirmed  the 
judgment. 


*See  Jones  v.  Hull,  1  Hen.  &  M.  812.  and  foot-note; 
Harwood  v.  Creel,  8  W.  Va.  581,  582,  citing  the  prin- 
cipal case. 

tNote.  Eckhols  v.  Graham.  1  Call,  402,  may  seem, 
on  a  superficial  view,  to  be  in  conflict  with  this  de- 
cision: but  the  point  decided  there  was.  only,  "that 
the  names  of  the  slaves  ought  to  have  been  en- 
dorsed, in  order  to  prevent  purchasers  from  being 
deceived:"  that  is,  that  such  was  the  duty  ot  the 
sheriff,  for  failing  to  comply  with  which,  he  was 
liable  to  a  penalty;  see  Rev.  Code.  vol.  l,  p.  290,  sect. 
18,  and  p.  &25.  sect.  0:)  but  not  that,  in  the  event  of 
the  sheriff's  neglecting  to  perform  this  duty,  a  sale 
of  tbe  slaves,  lawfully  made  by  him  in  other  re- 
spects, or  a  bond  taken  for  their  forthcoming  at  the 
time  and  place  of  sale,  would  be  void.*-Note  in 
Original  Edition. 

(a)  See  Rev.  Code.  voL  1,  p.  801. 
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Monday,  Nov.  28d.  1812. 


1 .  5tave«— Sale  Subject  to  Approval  of  Purchaser—  Rlgrht 
to  Return  for  Disabilities  Not  Bxistlnflr  at  Time  of 
Sale.— If  a  slave  be  sold,  upon  condition  that  the 
buyer,  not  liking,  may  return  him  in  a  given  time: 
and,  while  in  the  buyer's  possession,  but  not  thro* 
his  neglect,  he  be  disabled  by  cold,  so  as  to  be  of  lit- 
tle value :  the  buyer  may  refuse  to  keep  him,  and 
is  not  responsible  fo'r  the  loss,  unless  he  expressly 
agreed  to  be  so  liable.  But  the  buyer  is  responsi- 
ble, without  such  agreement,  for  ordinary  neg- 
lect: that  is,  if  he  failed  to  take  such  care  of  the 
slave  as  any  man  of  common  prudence  and  capa- 
ble of  governing  a  family,  takes  of  his  own  con- 
cerns. 

This  was  an  action  on  the  case,  by  the 
appellant  against  the  appellee,  in  the  Su- 
per! :>r  Court  of  law  for  Harrison  County. 
The  declaration  contained  two  counts.  The 
first  was  **that,  whereas,  upon  the  6th  day 
of  February,  1807,  at  the  aforesaid  county, 
the  defendant  entered  into  a  verbal  agree- 
ment with  the  plaintiff  for  the  purchase, 
by  the  defendant  of  the  plaintiff,  of  a  negro 
^oman  slave,  named  Peg,  at  the  price  of 
300  dollars,  on  condition  that,  if  the  defend- 
ant did  not  like  the  said  slave,  he  was  to 
return  her  to  the  plaintiff  in  the  space  of 
two  or  three  weeks;  and,  thereupon,  the 
said  defendant,  on  the  day,  year,  and  place 
aforesaid,  received  of  the  plaintiff  the  said 
slave.  Peg,  under  the  agreement  aforesaid ; 
and  while  the  said  slave  was  in  possession 
of  the  defendant,  to  wit,  upon  the  6th  day 
of  February,  1807,  by  being  exposed  to  the 
severity  of  the  weather,  her  hands  were  so 
frozen  'that  she  lost  several  of  her  fingers, 
and  is  otherwise  disabled,  so  that  she  is  of 
little  value:  and  thereupon  the  defendant 
refused  to  keep  the  said  negro,  or  to  com- 
pensate the  plaintiff  for  her  in  any  manner 
whatever,  although  so  to  do  the  defendant, 
afterwards,  to  wit,  the  1st  day  of  April, 
1807,  and  often  since,  in  the  year  last 
aforesaid,  by  the  plaintiff,  hath  been  re- 
quested; by  which  the  plaintiff,  during 
the  whole  time  aforesaid,  lost,  not  only  the 
service  of  the  said  negro  slave,  and  the 
future  use  and  value  of  her  so  long  as  she 
may  live,  but  also  hath  been  at  great  ex- 
pense and  trouble  in  the  maintenance  and 
cure  of  the  said  negro  slave."  The  second 
count  resembled  the  first,  except  that  it 
contained  averments  that  the  slave  was 
^'soundandln  good  health"  when  delivered 
to  the  defendant,  and  that  the  injury  she 
sustained  was  by  *'his  negligence."  The 
defendant  pleaded  '* not  guilty."  And  on 
the  trial  of  the  cause,  the  counsel  for 
311  the  plaintiff  moved  the  *Court  to  in- 
struct the  jury,  "that  if  they  were  of 
opinion  that  the  negro  mentioned  in  the 
declaration  was  purchased  by  the  defend- 
ant, of  the  plaintiff,  on  condition  that  if, 
after  keeping  her  two  or  three  weeks,  he  did 
not  like  her,  he  was  to  be  at  liberty  to  re- 
turn her,  that,  in  such  event,  the  defend- 
ant, to  entitle  him  to  the  benefit  of  the 
contract,  was  bound  to  return  her  in  the 
same  condition  he  received  her;  even  al- 
though the  injury  she  sustained  was  not 
imputable  to  the  neglect  of  the  defendant." 
But  the  Court  refused  to  give  the  jury  such 
instruction,  and  instructed  them,  "that  no 
bailee  is  responsible  for  accident,  unless  it 
be  expressly  agreed  between  the  parties  to 
the  contract  that  he  shall  be  so  liable ;  that. 
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when  the  bailee  alone  is  benefited  by  his 
contract,  he  ia  bound  for  alight  neglect; 
and  that  alight  neglect  ia  the  omiaaion  of 
that  diligence  which  very  circnmapect  and 
thoughtful  peraona  uae  in  aecuring  their 
own  gooda  and  chattela."  To  which  opin- 
ion of  the  Court,  ^'refuaing  the  inatruction 
aaked,"  the  plaintiff  filed  a  bill  of  excep- 
tion a. 

Verdict  and  judgment  for  the  defendant. 
The  plaintiff  appealed. 

The  Attorney  Greneral,  for  the  appellant, 
inaiated,  in  the  firat  place,  that  the  appellee 
waa  not  releaaed  from  hia  bargain.  The 
clear  intention  of  the  partiea  waa,  that  the 
negro  waa  to  belong  to  him  from  the  time 
of  the  aale,  unleaa  he  made  hia  election  to 
return  her  in  two  or  three  weeka;  during 
which  time  he  took  her  upon  trial.  An  ac- 
cident happening  in  that  time  could  not 
defeat  the  bargain.  Nothing  could  have 
thia  effect,  but  hia  returning  her  within 
the  time,  and  aaying  he  did  not  like  h^r 
qualitiea. 

2.  The  Court 'a  inatruction  to  the  jury, 
that  no  bailee  ia  reaponaible  for  accident, 
without  an  ezpreaa  agreement  to  that 
effect,  waa  plainly  erroneoua;  for  the  law 
ia   otherwiae    in    relation    to   common  car- 

riera;(a)  and  to  innkeeper8.(b) 
312  *It  may  be  aaid  that  thia  waa  not 
the  point  in  controveray;  that  the 
inatruction  given  waa  a  mere  opinion  upon 
an  abatract  queation ;  but,  however  irrele- 
vant in  itaelf,  it  might  have  had  the  effect 
of  improperly  influencing  the  minda  of  the 
jury.  No'  evidence  of  illegal  character 
ought  to  be  confided  to  the  jury  ;(c)  and 
the  principle  equally  appliea  to  inatructiona 
from  the  Court. 

Wickham,  contra.  There  ia  no  queation 
that'  a  bailee  ia  not  liable  for  accidental 
injury  to  a  negro,  unleas  it  appear  to 
have  been  occaaioned  by  hia  own  fault. 
According  to  the  bargain,  the  defendant 
had  a  right  to  return  the  negro,  if  he  dia- 
liked  her  for  any  cauae.  Hia  liking  waa  to 
continue  during  the  whole  time  allowed 
him  to  make  hia  election ;  and  her  becom- 
ing froat-bitten  waa  a  aufficient  reason  for 
hia  dialiking  her.  At  any  rate,  it  could  not 
deprive  him  of  hia  right  of  election :  that 
right  waa  abaolute  in  him ;  ao  that  he  waa 
not  bound  to  aaaign  hia  reaaon  for  dialike. 

2.  A  bill  of  ezceptiona  ia  to  receive  a 
reaaonable  conatruction,  and  to  be  taken, 
by  intendment,  to  aupport  the  judge'a  opin- 
ion, unleaa  the  contrary  appear.  When  the 
Court  aaya,  in  general  terma,  *'no  bailee," 
it  ought  to  be  taken  with  reference  to  the 
aubject  matter,  aa  intending  ^*no  auch 
bailee  aa  that  deacribed  in  the  declaration." 
The  word  **  bailee"  may  be  underatood  in  a 
general  or  reatricted  aenae :  in  ita  general 
aenae  it  doea  not  apply  to  carriera  and  inn- 
keepera,  who  are  reaponaible  by  cuatom  of 
the  realm:  taken  in  a  general  aenae,  a 
bailee  ia  not  liable  without  negligence. 

The  Attorney  General,  in  reply.  The 
purchaaer'a  liking  the  alave,  muat  be  un- 
deratood   with  reference  to  her  qualitiea  at 

(a)  Jones  on  Bailments,  119,  104;  1  Bac.  879,  and  6 
Term  Rep.  889.  Hyde.  Ac  v.  The  Naviffatlon  Com- 
pany from  the  Trent  to  the  Mersey. 

(b)  8  Bac.  e64. 

(c)  8  Wash  881.  Lee  v.  Tapscott 


the  time  of  the  contract ;  not  to  any  change, 
by  accident,  afterwarda. 

Where  it  doea  not  appear  that  a  point  is 
relevant,  the  judge  ia  not  compelled  to  give 
the  inatruction ;  or,  if  he  givea  a  correct 
inatruction  upon  auch  point,  it  is  not 
313  error.  *But  the  preaent  queation  is, 
whether  an  erroneoua  inatruction  upon 
an  abatract  queation  be  not  aufficient  error 
to  aet  aaide  the  verdict.  Thia  inatruction 
waa  clearly  erroneoua.  The  broad  propoai- 
tion,  **no  bailee,"  &c.,  cannot  be  under- 
atood aa  pointing  to  any  particular  bailee; 
but  muat  comprehend  baileea  of  every  de- 
acription. 

Saturday,  December  12th,  the  Preaident 
pronounced  the  Court'a  opinion,  that  the 
judgment  be  reveraed,  the  verdict  aet  aside, 
and  the  cauae  remanded  to  the  Superior 
Court  of  law,  with  directiona  to  that  Court 
to  inatrur.t  the  jury  that,  **if  the  injury  to 
the  alave  complained  of  waa  not  imputable 
to  the  neglect  of  the  appellee,  he  would  not 
be  reaponaible  therefor,  unleaa  he  ez- 
preaaly  agreed  to  be  ao  liable;  and  that,  as 
no  auch  agreement  ia  charged  to  have  been 
made,  he  ia  only  bound  (according  to  the 
preaent  declaration)  for  ordinary  care  of 
the  alave  in  queation ;  that  ia,  auch  care  as 
any  man  of  common  prudence,  and  capable 
of  governing  a  family,  takea  of  hia  own 
concerns;  and  that  he  ia  therefore  answer- 
able for  ordinary  neglect  only." 


314       ^Wilkinson's  Administrators  v. 
Bennett. 

Tuesday.  Not.  Mth,  1818. 
Ptoadlnar  and  PrftCtic*-No  Usm  i«ki«4— Effect *-If  a 

lory  he  empaneled  **to  try  the  Issue  Joined.*' 
when.  In  reality,  no  issue  Is  joined,  the  Judgment 
must  be  reversed,  and  the  verdict  set  aaide.  not- 
withstanding it  was  against  the  party  who  failed 
to  meet,  by  a  negative  on  his  side,  the  aMrmative 
matter  pleaded  on  the  other  side. 
See  Taylors  v.  Huston.  2  H.  &  M.  161-104:  Stevens 

▼.  Taliaferro,  1   Wash.  156,  and  Kerr  ▼.  Dixon,  t 

Call.  I79.t 

In  debt  on  a  bond,  in  behalf  of   Thomas 
Bennett     against      William    Nelaon,    and 


*PlMUlliig  and  Practice-No  Issue  Joinad-Bffoct.— In 

State  T.  Douglass,  20  W.  Va.  777.  it  is  said:  "It  is  well 
settled  that  if  a  verdict  has  been  rendered  without 
any  issue  being  Joined,  it  is  a  mere  nullity,  and  no 
Judgment  can  properly  be  rendered  upon  it.  whether 
it  be  a  civil  or  a  criminal  action.  See  Steams  v. 
Taliaferro.  1  Wash.  156;  Qrymes  v.  Pendleton.  4 
Call  laO;  Taylors  v.  Huston,  2  Hen.  &  M.  161:  Keer  ▼. 
Dixon,  2  Call  819;  WiUdnton  d.  Bennett,  8  Munf.  816: 
Sydnor  v.  Burke,  4  Rand.  161:  McMillion  v.  Dob- 
bins. 9  Leigh  428:  Rowans  v.  Qivens,  10  Oratt.  2S0: 
Baltimore  &  Ohio  Railroad  Company  v.  Qettle. 
8  W.  Va.  876:  Baltimore  &  Ohio  Railroad  Com- 
pany T.  Faulkner.  4  W.  Va.  180:  Gallatin  v.  Hay- 
wood. 4  W.  Va.  1:  Baltimore  &  Ohio  Railroad 
Company  v.  Christie.  5  W.  Va.  826:  State  v.  Oonkle. 
alias  Swank.  16  W.  Va.  786.**  To  the  dkme  effect,  the 
principal  case  is  cited  in  Reyner  v.  Hill,  21  W.  Va. 
160:  Brown  v.  Cunningham.  23  W.  Va.  Ill:  Hick- 
man V.  B.  &  O.  R.  Co.,  SO  Mf.  Va.  815,  7  S.  E.  Rap.  600. 
See  further,  on  this  subject,  foot-note  to  Stevens  v. 
Taliaferro.  1  Wash.  166.  containing  a  quotation 
from  Henry  v.  Ohio  R.  R.  Co.,  40  W.  Va.  884.  81  S.  E. 
Rep.  866.  in  which  the  principal  case  is  cited: 
foot-note  to  Southside  R.  R.  Co.  v.  Daniel.  tO  Qratt. 
844,  containing  an  extract  from  Simmons  v.  Trambo. 
0  W.  Va.  868.  in  which  the  principal  case  is  referred 
to;  foot-note  to  Rowans  v.  Olvens.  10  Qratt.  850; 
monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton.  7  Gratt  426.  The  principal  case 
is  also  cited  in  discussing  this  point  on  Sontbaide 
R.  R.  Co.  V.  Daniel.  20  Gratt  860. 

tNote.  A  diversity  in  this  respect,  between  a  case 
where  no  issue  is  Joined,  and  the  case  of  an  imma- 
terial issue:  concerning  which,  see  Baird  ft  Co.  v. 
Mattox.  1  Call,  857-870.  Webster  v.  Banister.  DongL 
805,  and  Kirtley  v.  Deck.  8  H.  ft  M.  888.  8M.  The 
reason  of  this  distinction  seems  to  be,  that,  where 
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Martha,  his  wife,  tate  Martha  Wilkiason, 
administratrix  of  Willis  Wilkinson,  de- 
ceased, the  defendants  pleaded,  **that  all 
and  singular  the  goods  and  chattels  of  the 
said  Willis  Wilkinson,  which  have  come  to 
their  hands  to  be  administered,  have  been 
by  them  duly  and  actually  administered,  to 
the  amount  of  1,7241.  5s.,  in  the  following 
manner,  to  wit :  in  discharge  of  a  judg- 
ment in  favour  of  Matthew  Maben,  of  901. 
Is.  lOd. ;  in  payment  of  taxes  to  2/achariah 
M*Clenny,  to  the  amount  of  91.  13s.  6d. ;  in 
payment  of  taxes  and  Clerks'  Tickets  to 
Stephen  Wright,  to  the  amount  of  301. ; 
in  payment  of  a  debt  to  Louisa  Everett  of 
3001.  due  from  the  intestate  on  a  guardian's 
account;  in  payment  of  taxes  to  Stephen 
Wright,  to  the  amount  of  151.  6s.  6d. ;  and 
to  1,2791.  3s.  2d.  retained  on  a  bond  due 
from  Willis^  Wilkinson  to  Thomas  £)verett, 
of  whom  Martha  Nelson,  wife  of  said  Wil- 
liam Nelson,  is  administratrix:  and  the 
said  William  Nelson,  and  Martha,  his  wife, 
administratrix  as  aforesaid  of  Willis  Wil- 
kinson, have  no  goods  or  chattels,  which 
belonged  to  the  said  Willis  Wilkinson,  at 
the  time  of  his  death,  in  their  hands,  to  be 
administered ;  nor  had,  on  the  day  of  suing 
out  of  the  writ  aforesaid,  nor  ever  after, 
except  the  goods  and  chattels  so  as  afore- 
said by  them  actually  administered;  and 
this  they  are  ready  to  verify." 

To  this  plea  the  plaintiif  replied,  *'that, 
by  any  thing  alleged  above  by  the  said 
William  Nelson,  and  Martha,  his  wife,  his 
wife  in  pleading,  he  ought  not  to  be  barred 
from  having  his  action  against  them : 
315  because,  he  says,  *that  the  bond  set 
out  in  the  plea,  as  having  been  ex- 
ecuted by  the  defendants'  intestate  to 
Thomas  Everett,  and  of  which  the  defend- 
ants claim,  by  right  of  retainer,  the  sum 
of  1,2791.  3s.  2d.,  was  not  a  fair  and  bona 
fide  bond  for  legal  consideration,  but  was 
without  consideration;  and  fraudulent;  and 
this  he  is  ready  to  verify:  wherefore  he 
prays  judgment,  and  that  his  said  debt,  to- 
gether with  his  damages,  by  reason  of  de- 
taining the  same,  may  be  adjudged  to 
him,"  Ac. 

No  rejoinder  was  filed  by  the  defendant; 
but  a  jury  was  empaneled,  who  '* being 
elected,  tried,  and  sworn,  the  truth  to  speak 
upon  the  issue  joined,"  brought  in  a  ver- 
dict in  these  words:  **We,  of  the  jury,  find 
for  the  plaintiff  the  debt  in  the  declaration 
mentioned,  and  one  penny  damages.  We 
also  find  there  are  assets  in  the  hands  of 
the  defendants.'* 

Judgment  .was  rented  accordingly,  for 
11,462  dollars,  the  debt  aforesaid,  &c.  to 
be  discharged  by  the  payment  of  5,731  dol- 
lars, with  interest  from  the  3d  of  August, 
1802,  &c.  ''And  the  plaintiff  may  have  ex- 
ecution on  the  judgment  aforesaid,  for  the 
sum  of  1,2791.  3s.  2d.,  the   sum    retained  in 

no  Issue  Is  Joined,  both  parties  are  equally  in 
faalt:  because  the  party  who  pleads  the  affirmative 
matter,  ouffht  to  rule  the  other  party  to  reply;  (and 
so  on  until  issue  be  joined,  or  Judgment  be  entered 
by  default:)  instead  of  havlnff  a  jury  empaneled 
to  try  an  issue,  when,  in  fact,  there  is  none.  But 
where  an  issue  is  actually  joined,  but  that  issue 
immaterial,  the  party  who  tendered  it  is  most  to 
blame,  because  his  conduct  had  the  tendency  of 
misleading  his  adversary  and  the  Court,  by  coun- 
tenancing such  a  practice,  misrht  "encourage  tricks 
in  pleadlnff."     l  Call,  201.— Note  in  Original  Edition. 


the  hands  of  the  defendants  to  discharge 
the  bond  said  to  be  due  a  certain  Thomas 
Everett,  and  for  the  payment  of  which  the 
said  sum  was  retained  by  the  defendants : 
and  further,  execution  may  issue,  when 
assets  shall  come  to  the  hands  of  the  de- 
fendants to  be  administered,  for  the  bal- 
ance of  the  debt  and  costs." 

From  this  judgment  the  defendants  ap- 
pealed to  this  Court. 

Call,  for  the  appellants,  made  two  points : 

1.  That  no  issue  was  joined  in  the  cause. 

2.  That  the  verdict  was  defective;  not 
finding  the  amount  of  the  assets. (a) 

George  K.  Taylor,  contra.     I  admit  there 

ought    always   to   be  enough  in  the  verdict 

to  settle  the  point  in  controversy:  but  thia 

has    been    virtually    and    effectually 

316  done.    *The   dispute  does  not  appear 
to    have    been   about  the  quantum  of 

assets;  but  whether  the  administratrix  had 
a  right  to  retain  to  satisfy  a  bond  which 
the  plaintiff  replies  was  fraudulent.  The 
authority  in  2  Wash,  does  not  touch  the 
point.  In  this  verdict,  the  jury,  in  finding 
*^ assets,"  must  be  understood  as  finding 
**assets  to  the  amount  of  1,2791.  3s.  2d." 
that  being  the  only  sum  in  controversy 
between  the  parties. 

The  Court  had  the  right  to  mould  the 
verdict  into  proper  form  according  to  the 
right  of  the  case ;  a  practice  arising  from 
the  circumstance  that  verdicts  were  origi- 
nally ore  tenus. 

Call,  in  reply.  The  replication  contains 
no  negative  to  the  plea,  but  introduces  new 
matter  altogether:  the  jury  were  sworn 
*'to  try  an  issue,  though  none  had  ever 
been  joined." 

JUDGE  CO  ALTER.  Is  not  the  neg- 
lecting to  join  issue  a  default  of  your 
client?  and  can  he  take  advantage  of  it? 

Call.  There  must  be  some  issue  joined  ; 
either  material  or  immaterial.  According 
to  the  case  of  Baird  &  Co.  v.  Mattox,  1  Call, 
257,  the  defendant  could  not  take  advantage 
of  an  immaterial  issue  tendered  by  himself. 
But  he  may,  if  there  be  no  issue. 

In  the  case  of  Booth  v.  Armstrong,  the 
intendment  that  the  assets  were  more  than 
sufficient  to  satisfy  the  plaintiff's  claim, 
was  stronger  than  in  this  case;  indeed,  al- 
most a  necessary  intendment:  but  the 
Court  said  it  was  not  to  be  supplied  by  in- 
tendment.* The  verdict  here  is  not  pre- 
cise enough.  If  the  Court  had  a  right  to 
mould  it;  they  have  not  done  so;  and,  hav- 
ing had  it  recorded  in  its  defective  state, 
cannot  now  alter  it :  as  this  Court  decided 
in  Vaughan  v.  freeland,  2  H.  &  M. 
477. 

317  *Friday,  November  27th,  JUDGE 
ROANE  pronounced  the  Court's  opin- 
ion, that  the  judgment  be  reversed;  **it 
not  appearing,  in  this  case,  that  the  affirma- 
tive matter,  set  out  in  the  replication,  was 
met  by  a  negative  on  the  part  of  the  said 
William  and  Martha ;  and  there  being  no 
issue  joined  thereupon  in  the  cause." 

Verdict,  and  all  proceeding  subsequent 
to  the  replication,  set  aside,  and  the  cause 
remanded  for  further  proceedings. 

(a)  Booth  v.  Armstrong,  2  Wash.  801. 
*Note.    See  also  the  case  of  Boffers's  admlnfstra- 
trlz  ▼.  Chandler's  administratrix,  ante,  p.  65. 
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Beverley  v.  Laweon'e  Heirs,  &c. 

Thursday.  March  5th,  1812. 

1.  5«le  of  Land— Specific  Performance— Reference  of 
Title  to  Commissioners.*— Where  a  bill  in  equity  is 
exhibited  by  the  vendor  of  land,  asralnst  the  pur- 
chaser for  specific  performance;  If  the  purchaser 
object  to  the  title,  and  it  appear  doubtful  whether 
the  plaintiff  can  make  such  a  title  as  would  au- 
thorize a  decree  for  specific  performance,  or 
other  relief,  on  ffivinfirbond  to  gruard  asrainst 
remote  or  improbable  continflrencles.  the  title 
ouffht.  of  course,  to  be  referred  to  a  commissioner 
to  be  examined  and  reported  upon. 

a.  Same— Metes  and  Bounds— Liability  of  Vendor. t— If 
lands  be  sold  accord inflr  to  certain  metes  and 
bounds :  and,  by  a  covenant  under  seal,  the  vendor 
affree  to  warrant  the  title  asrainst  all  persons 
whatsoever;  he  is  bound  to  Include,  in  a  convey- 
ance with  fireneral  warranty,  and  in  case  of  evic- 
tion, to  make  compensation  for  all  the  lands 
within  those  bounds,  which  he  held  and  claimed 
as  his  own  at  the  time  of  the  sale,  and  showed  to 
the  purchaser  as  part  of  the  lands  sold;  notwith- 
standing his  title  thereto  may  be  defective.  But 
he  is  not  bound  to  convey  lands  which  were  not 
held  and  claimed  by  him  at  the  time  of  the  sale, 
nor  shown  as  part  of  the  lands  sold ;  although  his 
title  papers  may  comprehend  them. 

3.  5«me— Specific  Performance— Decree.— If  land  be 
sold  on  a  credit,  a  day  beinflr  appointed  when  the 
purchaser  is  to  fflve  bond  and  security  for  the 
money,  and  the  vendor  to  convey  the  land;  and 
on  the  day  appointed,  the  purchaser  is  ready  with 
the  bond  and  security,  but  the  vendor  not  ready 
to  convey;  on  a  bill  afterwards  brouffht  by  the 
vendor  asrainst  the  purchaser  for  specific  per- 
formance, it  is  too  riiTorous  to  decree  an  absolute 
sale  of  the  land,  on  a  short  notice,  to  raise  the 
purchase  money;  but  if  it  appear,  on  examina- 
tion of  the  title,  that  the  contract  can.  accord- 
ing to  the  principles  of  equity,  be  enforced  on 
both  sides,  the  decree  should  be.  that  the  land  be 
held  bound  for  the  purchase  money,  if  bond  and 
security  for  payment  thereof  be  not  iiriven.  within 
a  reasonable  time  after  the  title  shall  have  been 
made,  and  approved  of  by  the  judsre.  and  after 
the  plaintiff  shall  have  performed  such  other  acts 
as  the  Court  may  enjoin  upon  him;  and  that, 
thereupon,  the  land  be  sold,  after  allowinff  such 
further  reasonable  time  to  redeem  the  same,  by 
payment  of  the  debt  and  Interest,  as  is  customary 
in  the  case  of  mortflraffes. 

4.  Appellate  Practice— Removal  of  Decree  afl^ainst 
Purchase  of  Land.— When  a  decree.  In  favour  of 
the  vendor,  asrainst  the  purchaser  of  lands,  of 
sundry  personal  property,  is  reversed,  and  the 
cause  remanded  for  a  reference  of  the  title,  and  a 
survey  to  be  made  before  commissioners,  the 
Court  of  Appeals  will  direct,  that  the  appellant 
have  liberty  to  show,  and  prove  to  them,  if  he 
can,  what  parts  of  the  personal  property  stipulated 
for  were  not.  delivered  under  the  contract,  and 
the  value  thereof;  althouflrh  the  Court  would  not 
have  remanded  the  case  for  that  purpose  alone. 

An  agreement,  under  seal,  was  entered 
into,  the  26th  of  August,  1801,  between 
Gavin  Lawson  and  Carter  Beverley,  ** wit- 
nessing, that  the  said  JUawson  had 
318  on  that  May  bargained  and  sold,  and 
did  thereby  bargain  and  sell,  unto  the 
said  Beverley,  all  his  tract  of  land  lying 
and  being  in  the  county  of  Culpepper,  to- 
gether with  the  buildings  of  every  kind, 
stock  of  cattle,  horses,  hogs,  plantation  im- 
plements, and  every  other  thing  thereto 
appertaining;  together  with  his  adjoining 


*Sale  of  Land— Specific  Performance— Reference  of 
Title  to  Commissioners.— Where  a  suit  is  brought  for 
the  specific  execution  of  a  contract  for  the  sale  of 
land  acrainst  the  purchaser,  if  the  title  to  such  land 
is  doubtful  and  obscure  or  depending  upon  matters 
in  pais,  the  court  may  refer  the  cause  to  a  commis- 
sioner to  ascertain  the  state  of  the  title.  To  this 
effect  the  principal  case  was  cited  in  Jackson  v. 
Henderson.  8  Leiffh  196;  Ooddin  v.  Vauflrhn.  UOratt. 
128;  Hudson  v.  Max  Meadows,  L.  &  I.  Co.,  97  Va.  847, 
83  S.  E.  Rep.  586;  Middleton  v.  Selby,  19  W.  Va.  174; 
foot-note  to  Oriffin  v.  Cunninflrham,  19  Gratt.  572. 
See  further,  monoffraphic  note  on  "Specific  Per- 
formance*' appended  to  Hanna  v.  Wilson,  8  Gratt 
248 

tSame— Metes  and  Bounds -Liability  of  Vendor.— 
See,  citlnfir  principal  case,  Crislip  v.  Cain,  19  W.  Va. 
460;  Butcher  v.  Peterson,  36  W.  Va.  468. 


tract  of  land  in  Fauquier  County,  purchased 
of  Routt  and  others,  ^ith  the  two  mills 
thereon  erected,  and  the  stocks;  the  whole 
containing  fifteen  hundred  acres  certainly, 
(if  more,  the  surplus  to  be  g-iven  in,)  for 
and  in  consideration  of  the  sum  of  seven 
thousand  five  hundred  pounds,  Virginia 
money,  to  be  paid  to  the  said  l#awson,  in 
four  annual  payments,  on  the  first  day  of 
December  in  every  year,  commencing  from 
the  date  of  said  agreement.  Should  the 
several  tracts  of  land  fall  short  of  the  fif- 
teen hundred  acres,  then  the  said  Lawson 
is  to  make  a  deduction  of  two  pounds 
twelve  shillings  and  six  pence  for  every 
acre  deficient.  The  said  Lawaon  will  for- 
ever warrant  and  defend  the  said  tracts  in 
quiet  possession  of  the  said  Beverley,  his 
heirs,  executors,  administrators,  and  as- 
signs, and  from  every  other  person  or  per- 
sons whatsoever.  Possession  to  be  given 
to  the  said  Beverley  on  the  first  day  of  De- 
cember next  ensuing  the  date  hereof,  when 
a  regular  conveyance  of  the  said  property, 
agreeably  to  this  instrument  of  writing, 
is  then  to  be  made,  by  the  said  Lawaon, 
his  heirs,  'executors,  administrators,  and 
assigns,  to  the  said  Beverley,  his  heirs, 
executors,  administrators,  and  assigns,  and 
the  said  Beverley  is  then,  in  consideration 
of  the  purchase  hereby  entered  into  on  his 
part,  to  give  his  bonds,  yrith  approved  se- 
curity, to  the  said  Lawson,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  for 
the  regular  fulfilment  of  the  annual  pay- 
ments. The  said  Beverley  is  to  be  allowed 
to  sow  both  the  corn  and  tobacco  land 
with  wneat,  when  he  thinks  proper,  to  be 
under  the  care  and  management  of  the  said 
Lawson's  overseer;  the  seed  wneat  to  be 
found  by  the  said  Beverley.  The  said 
Lawson    is   to  keep  possession  of  the  store 

house  and  lumber  house,  with  the 
319      garden  and  paddock,  until  *the  1st  day 

of  December,  1802,  for  and  in  consid- 
eration of  fifty  pounds  current  money. 
Should,  however,  the  said  Beverley  wish  to 
occupy  the  said  store,  &c.  himself  in  the 
autumn  of  1802,  then  the  said  Lawson  is  to 
give  it  up ;  firewood  to  be  allowed  the  said 
Lawson  for  his  store  purposes." 

On  the  12th  of  May,  1803,  Lawson  filed 
his  bill  against  Beverley,  in  the  Superior 
Court  of  Chancery  for  the  Richmond  dis- 
trict; setting  forth,  that,  in  pursuance  of 
the  said  contract,  Beverley  and  himself 
met  on  the  first  day  of  December,  1801,  and 
executed  the  contract,  **a8  far  as  was  then 
practicable;"  that  is,  possession  was  given 
by  him  to  Beverley  of  the  said  lands,  and 
of  all  houses  thereon  (except  the  store  and 
mill,)  together  with  the  stocks  of  horses, 
cattle,  and  hogs,  and  the  plantation  imple- 
ments: the  mill,  with  its  appurtenances, 
was  retained  for  five  or  six  days  by  the 
complainant,  with  Beverley's  consent,  who 
paid,  on  his  part,  one  fourth  of  the  pur- 
chase money,  and  produced  bonds,  executed 
by  himself  and  two  securities,  for  the  other 
annual  payments:  but  the  said  bonds  were 
retained  by  the  said  Beverley,  because  the 
complainant  could  not  fully  execute  his 
part  of  the  contract  by  making  conveyance 
of  the  land,  for  want  of  knowing  the  pre- 
cise quantity  thereof."  The  complainant 
and  the  said  Beverley  had  previously  agreed 
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on  a  certain  Thomas  Spillman  to  be  the 
surveyor,  who  should  ascertain  the  quan- 
tity, and  he  had  commenced  the  survey,  and 
would  have  completed  it  by  the  said  first 
day  of  December,  but  was  prevented  by  a 
fall  from  his  horse.  The  further  execution 
of  the  contract  was  deferred,  by  consent, 
till  the  survey  was  completed.  The  de- 
fendant, Beverley,  had  enjoyed  full  and 
entire  possession  of  the  lands,  houses, 
mills,  and  other  property  aforesaid,  from 
the  delivery  thereof;  and  on  the  first  day 
of  December,  1802,  he  received  possession 
of  the  store  and  its  appurtenances,  and 
continued  in  possession  ever  since.  The 
complainant  had  called  on  him   to   proceed 

to  the  complete  execution  of  the  con- 
320      tract,  the  survey  having^,  at  *the  time 

of  such  request,  been  completed  more 
than  twelve  months,  and  having  ascer- 
tained the  quantity  of  land  to  be  fifteen 
hundred  and  twenty-three  acres;  and  the 
said  Beverley  having:  had  full  notice  thereof 
for  a  like  space  of  time  before  the  said  re- 
quest; with  which  he  refused  to  comply. 
The  bill,  therefore,  prayed  for  such  relief 
as  the  plaintiff's  case  might  require. 

The  defendant,  by  his  answer,  admitted, 
that  he  was  put  in  possession  of  the  greater 
proportion  of  the  said  tract  of  land  at  dif- 
ferent periods  of  time,  but  denied  his  hav- 
ing been  possessed  of  the  whole  thereof 
agreeably  to  the  contract.  He  acknowl- 
edged, ^'that  Thomas  Spillman  was  ap- 
pointed to  survey  the  said  lands,  which  he 
accomplished  some  considerable  time  after 
the  date  of  said  contract;  and  further  iie 
alleged,  that  as  soon  as  he  was  furnished 
by  the  said  Spillman  with  the  courses  of 
the  different  lines  of  the  said  two  tracts, 
he,  by  his  agent,  at  the  mutual  agreement 
of  the  complainant  and  himself,  waited  on 
the  complainant  with  deeds  (drawn  con- 
formably to  the  surveys,)  and  presented 
them  to  the  complainant  for  his  signature, 
:F'ebruary  2d,  1802;  that  the  complainant 
evaded  giving  deeds,  and  deferred  the 
fulfilment  of  his  engagements  under  the 
said  contract  to  the  time  of  his  visit,  in- 
tended in  the  spring  following,  to  Culpepper, 
where  and  when  (as  he  said)  he  would  most 
certainly  conclude  every  thing  requisite; 
but  he  let  the  spring  pass  without  noticing 
his  promises  aforesaid ;  that  the  respondent 
by  the  delay  and  reluctance  shown  by  the 
complainant,  was  induced  to  examine  into 
his  title  to  the  said  lands,  and  discovered 
sundry  defects  therein;  viz.  **that  the  com- 
plainant purchased  the  tract  in  f^auquier 
of  several  persons;  to  wit,  a  portion  thereof 
of  a  certain  John  Routt  and  others,  for 
which  he  had  only  a  deed  from  John  Routt, 
and  his  bond  for  the  others  who  could  make 
a  conveyance;  that  the  part  so  bought  of 
John  Routt,  &c.,  was  further  the  subject 
of  litigation ;  the  same  being  claimed  by 
the  descendants  of  James  Routt,  on  the 
ground  of  a  division  having  been 
321  made  of  *the  said  land  in  the  minor- 
ity of  the  said  James  Routt,  without 
the  authority  necessary  to  make  such  divi- 
sions binding;  and  that  the  said  James 
Routt's  heirs  had  notified  the  respondent  of 
their  claim ;  that  another  part  of  the  tract, 
purchased  by  the  complainant  of  the  said 
John  Routt,  Ac,  is  claimed  and   possessed 


by  the  representatives  or  heirs  of  a  certain 
Edward  Nugent;  that  Turbervill's  heirs 
claimed,  and  are  in  possession  of  another 
part  thereof;  that  the  complainant  had  di- 
minished the  number  of  acres  in  the  said 
Fauquier  tract  by  the  sale  of  a  considerable 
part  of  the  tract  he  purchased  of  James 
Withers  to  James  Routt,  whose  heirs  are  in 
possession  thereof;  that  the  complainant 
has  a  defective  conveyance  to  another  por- 
tion of  the  said  Fauquier  tract,  which  he 
purchased  of  Margaret  Reynolds,  who  had 
a  title  thereto,  but  his  deed  for  which  was 
from  Catharine  Reynolds,  who  had  no  title ; 
that  the  complainant  cannot  make  a  legal 
title  to  the  greater  part  of  the  tract  in  Cul- 
pepper, which  he  purchased  of  a  certain 
James  Slaughter;  the  same  being  open  to 
the  claim  of  the  heirs  of  the  original 
patentee,  and  in  part  controverted  by  the 
claim  of  a  certain  John  Matthews,  who  is  in 
possession  of  the  part  so  claimed  by  him. 
The  respondent  further  stated,  that,  *  'as 
soon  as  he  found  the  complainant's  title  so 
imperfect,  he  thought  it  advisable  to  com- 
municate to  him  full  information  relative 
thereto:  he  accordingly  did  so,  and  de- 
manded of  him  a  view  of  his  title  papers; 
the  demand  was  not  complied  with ;  and 
this  respondent  refused  to  accept  deeds 
from  the  complainant  with  the  solitary  and 
naked  security  of  his  general  warranty; 
especially,  as,  since  the  date  of  the  con- 
tract, the  complainant  had  nearly  sold  off 
all  his  real  estate,  and  invested  the  pro- 
ceeds thereof  in  lands  in  the  «(tate  of  New- 
York,  in  the  names  of  his  sons-in-law,  John 
Nicholas,  and  Robert  Rose;  having  him- 
self removed  from  Virginia  to  Geneasee,  in 
the  state  of  New-York,  there  to  reside,  and 
taken  with  him,  or  parted  with,  the  prop- 
erty he  was  possessed  of  at  the  time  of  his 

contract  aforesaid. 
322  *The.  respondent  did  not  receive 
possession  of  the  store  house,  and 
lumber  house,  until  the  first  day  of  Decem- 
ber, 1802;  the  same  having  been  occupied 
by  the  complainant,  agreeably  to  the  con- 
tract, at  the  rent  of  fifty  pounds  per  annum ; 
which  sum  the  complainant  is  chargeable 
with."  He  denied  that  he  received  all  the 
stock  and  plantation  utensils;  some  of 
which  were  kept  back,  (as  he  had  been  in- 
formed,) and  were  actually  removed  and 
used  by  the  complainant.  Several  other 
discounts  or  set-offs  were  also  claimed  in  the 
answer;  for  repairs  to  the  mill,  which  (as 
the  respondent  alleged)  the  complainant 
verbally  agreed  to  pay  for,  &c.  He  stated, 
also,  that  the  complainant  had  instituted 
actions  of  ejectment  against  him,  in  the 
District  Courts  of  Dumfries  and  Fredericks- 
burg, to  turn  him  out  of  possession.  In 
March,  1804,  an  order  was  therefore  made 
by  the  chancellor,  that  the  plaintiff,  on  the 
third  day  of  the  next  term,  being  served 
with  a  copy  of  such  order,  show  cause,  if 
any  he  could,  why  he  should  not  be  compelled 
to  make  his  election,  either  to  dismiss  his 
said  suit  at  common  law,  and  proceed  in 
the  court  of  Chancery,  or  to  dismiss  his 
ffuit  there,  and  proceed  at  common  law. 
The  complainant  replied  generally,  and 
commissions  to .  take  depositions  were 
awarded. 
The  first  of  June,  1805,   the  suit   having- 
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abated  by  the  plaintiff's  death,  was  re- 
vived, by  consent,  in  the  names  of  John 
Nicholas,  and  Anne,  his  wife ;  Robert  S. 
Rose,  and  Jane,  his  wife,  (which  Anne  and 
Jane  are  heirs  of  Gavin  Lawson,)  and  the 
said  John  Nicholas,  administrator,  and 
Susannah  Lawson,  widow  of  the  said  de- 
cedent; they  having  ag^reed  to  dismiss  the 
actions  at  common  law  in  the  proceeding's 
mentioned. 

The  cause  coming^  on  to  be  heard,  the  22d 
of  September,  1808,  Chancellor   Taylcr  de- 
creed, ^4hat,  within  thirty   days  after,  the 
plaintiffs    shall    file   in    the    office   of  this 
court,  a   bond    executed    by  the    plaintiffs, 
John    and   Robert,  with  sufficient  security, 
residing  in  the   state  of  Virginia,  payable 
to    the   defendant,    in  the   penalty   of   six 
thousand       pounds,     with      condition      to 
abide    by    and    perform    any    future 
323      *order,  or  orders,  of   this  court,  to  be 
made  for  compensating   the   said  de- 
fendant for  the  loss  of  any  part  of  the  land 
sold  by  Gavin  I^awson  to  the   said    defend- 
ant, by  the  agreement,  made  an  exhibit  in 
this  cause,  from  which  he  may   be  evicted, 
according  to  the  measure  of  compensation, 
which    the  true  and  proper  construction  of 
the  said  agreement  shall  warrant,  and  after 
the  said  plaintiff's    offer    to   the    said   de- 
fendant, and  if  he  shall  refuse    them,    de- 
posite  in  the  office  of  this  court,  for  his  use, 
good  and  sufficient  deeds  of  conveyance   in 
fee  simple,  with  general  warranty,  and  the 
legal  certificates  of  the  privy  examinations 
and     relinquishments     of    the    plaintiffs, 
Anne  Nichols    and    Jane    Rose,    of  dower 
in    the   land   before   mentioned,    the    said 
defendant   do    pay  to  the  plaintiffs  1,8251., 
the    second    instalment    stipulated    for,   in 
the  said  agreement,  after  deducting  there- 
from,   the    rent    of   501.,   mentioned  in  the 
answer,  with  interest,  at  the  rate  of  six  per 
centum  per  annum,  on  the   balance  thereof 
from  the  first  day  of  December,  1802,  until 
paid;  also  the  sum  of   1,8751.,  with  like  in- 
terest thereon,  from  the  first  day  of  Decem- 
ber, 1803,  until  paid;  and  the  sum  of  1,8751. 
with    like  interest    thereon,    from  the  first 
day  of  December,  1804,  until   paid,  and  the 
costs  of    this  suit.     And    that,  in    case    of 
the  failure  of  the  said  defendant,  to  pay  the 
said  several  sums  of  money,    with  interest, 
as   aforesaid,    within  thirty  days  from  the 
time  of  depositing  the  said  bond  and  deeds, 
aforesaid,    that  then  William  Ci  Williams, 
John  Minor,  and  Benjamin  Botts,    who  are 
hereby    appointed    commissioners    for    the 
purpose,  or  any   two  of  them,  do,  after  ad- 
vertising   the  '  time  and   place  of  sale  in  a 
newspaper,    published    in  Fredericksburg, 
for   three    weeks    successively,    expose    to 
public   auction,  for  ready   money,  the  said 
tracts    of  land,    and   oui   of    the  proceeds, 
after  discharging  the  costs  and  charges  of 
sale,  pay  the  several  sums  aforesaid,    with 
the    interest   and  costs,    to    the    plaintiffs, 
and  the  balance,  if  any,    pay    over    to    the 
defendant ;  and  it  is  further   ordered,    that 
the  commissioners,  in    that   event,    do    re- 
port their  proceedings  to  the  court,  in  order 
to  a  final  decree." 

In  pursuance  to  this  decree,  a  bond 
324      and    deed    from   the  ^plaintiffs    were 
delivered    to   the    defendant;    copies 
whereof   were  also  deposited  in  the  clerk's  i 


office;*^  and  the  defendant  having  failed  to 
pay  the  money,  the  commissioners  pro- 
ceeded to  sell  the  lands,  and  made  a  report, 
to  which  the  defendant  excepted;  1st.  Be- 
cause they  had  charged  him  with  the  sum 
of  eight  dollars  paid  the  printer  for  their 
first  advertisement,  when  they  did  not  pro- 
ceed to  sell  the  lands,  the  sale  being  post- 
poned either  by  themselves,  or  by  direction 
of  the  plaintiffs;  2dly.  Because  they  had 
charged  926  dollars  (being  five  per  cent,  on 
the  amount  of  sales)  as  a  compensation  for 
selling  the  said  lands,  which  were  sold  in 
Fredericksburg,  at  the  place  of  their  own 
residence;  and,  3dly.  Because,  instead  of 
selling  the  lands  in  separate  tracts,  they 
sold  them  all  together,  thereby  excluding 
competition  in  purchasers. 

The  Chancellor,  June  12th,  1809,  pro- 
nounced his  opinion;  **that,  as  ihe  post- 
ponement of  the  sale,  in  the  first  instance, 
though  by  the  commissioners,  with  the 
consent  of  the  creditors,  was  done  for  the 
benefit  of  the  defendant,  he  should  pay 
the  costs  to  the  printer  of  the  first  adver- 
tisement; and  as  he  was  consulted,  whether 
his  lands  should  be  sold  in  separate  tracts, 
or  altogether,  and  approved  of  the  latter 
mode,  he  should  not  be  allowed  now  to  ob- 
ject to  the  sale  on  that  account;  and  that  a 
commission  of  one  per  cent,  is  sufficient, 
in  this  case,  to  the  commissioners  of  sale 
for  their  services,  cryer,  and  bell:  and, 
therefore,  allowing  so  much  of  the  second 
exception  as  will  exclude  four  per  cent,  of 
the  commission  charged  to  the  defendant, 
and  disallowing  the  other  exceptions,  he 
decreed  that  the  said  report,  so  reformed, 
be  confirmed ;  and  that  the  commissioners  do 
execute  a  deed  of  conveyance  to  Samuel 
Grordon,  (the  purchaser,)  '*at  his  costs,  for 
the  lands  sold  by  them  to  him,  as  stated  in 
the  said  report,  with  warranty  against 
325  themselves,  and  all  persons  *claini- 
ing  under  them;  and  that  the  defend- 
ant pay  the  costs  of  this  suit."  From 
which  decree  the  defendant  appealed. 

Williams,  for  the  appellant,  made  the 
following  points: 

1.  Lawson  has  not  performed  the  contract 
on  his  part ;  and  therefore  specific  perform- 
ance ought  not  to  be  decreed,  until  his  heirs 
shall  do  so. 

2.  The  title  conveyed  from  him  and  his 
heirs  is  defective.  According  to  the  ex> 
hibits,  the  plaintiffs  appear  to  rely  on  five 
patents;  but  their  title  is  not  deduced  reg- 
ularly from  those  patents.  It  is  obvious, 
that  when  this  suit  was  brought,  Lawson 
had  no  title  to  that  part  of  the  land  for 
which  Richard  Young  Wigginton  has  since 
made  a  deed  to  the  female  appellees. 

The  deed  from  Henry  Hitt,  and  wife,  to 
James  Spillman,  dated  October  18th,  1764, 
is  defective.  The  land  conveyed  by  it  is 
stated  therein  to  have  been  entailed  on  Mrs. 
Hitt,  by  her  father,  and  a  writ  of  ad  quod 
damnum,  docking  the  entail,  is  recited,  but 
does  not  appear.T    The   certificate    of    her 


*Note.  Deeds  also  from  Lawson  and  Wife  to 
Beverley,  with  relinquishments  of  her  dower, 
dated  February  88d,  1808.  (before  the  salt  was 
brouflrht.)  were  also  deposited  In  the  clerk*s  office, 
and  copied  in  the  transcript  of  the  record.— Note  in 
OHsrinal  Edition. 

tNote.  The  deed  contained  a  covenant  for  farther 
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examination,  being  merely  that  she  was 
*' examined,"  (without  sajinf?  privily  and 
apart  from  her  husband,)  **and  acknowl- 
edged her  right  of  dower,"  was  not  accord- 
ing to  law.  (a)  The  deed  from  Peter  Lucas, 
dated  the  18th  of  February,  1799,  is  executed 
by  himself  alone ;  not  being  signed  or  sealed 
by  his  wife,  though  her  name  is  mentioned 
in  it.  The  certificate  of  her  privy  exami- 
nation does  not  state  that  the  deed  was  ever 
shown  to  her.  It  was,  therefore,  not  effec- 
tual in  law  to  pass  her  title,  (b) 

The  title,  deduced  from  Richard  Young 
to  John  Wigginton,  from  Wigginton  to 
Lear,  and  from  Lear  to  Lawson,  is  also  de- 
fective. The  deed  from  Young  to  Wiggin- 
ton, was  a  deed  poll,  in  consideration  of 
natural  love  and  affection  for  an 
^^adopted*'  son,  who  does  not  appear 
326  to  *have  been  related  by  blood  to  the 
donor.*  The  consideration  is  there- 
fore insufficient  to  pass  a  title.  A  deed 
poll,  too,  was  not  the  proper  instrument, 
under  the  laws  then  in  force.  The  convey- 
ance should  have  been  by  indenture. 

The  deed  from  John  Matthews  and  Elisha 
Matthews,  to  James  Dobie,  dated  the  15th 
of  June,  1793,  appears  not  to  have  been 
fully  proved  and  admitted  to  record  until 
the  16th  of  June,  1794.  The  creditors  of 
Matthews  might  therefore  come  upon  the 
land,  if  they  thought  proper.  The  title 
conveyed  from  Dobie  to  Lawson,  is  also 
incomplete;  the  dower  right  of  Mrs.  Dobie 
having  never  been  relinquished. 
The  deed  expressed  to   be   from  Margaret 

her 
Reynolds,  is  signed  by  *' Catharine  X  Rey- 

mark 
nolds.*'  This  may  be  a  mistake:  but, 
clearly,  it  makes  the  title  defective ;  so 
that,  in  ejectment,  it  would  be  insufficient. 
The  conveyance  from  James  Routt  and 
others,  is  executed  by  guardians  of  infants, 
and  no  confirmation  by  the  infants  appears.! 


assurance.  Judge  Roanis  therefore  referred  Mr. 
Williams  to  the  case  of  Nelson  y.  Harwood,  8  Call, 
S04,  as  removlnfir  the  difficulty  on  this  point.— Note 
in  Oriffinal  Edition. 

(a)  Virginia  Laws,  (Ed.  of  1760.)  p.  148. 

(b)  Revised  Code,  1st  vol.  p.  1S7,  ch.  90,  sect  6. 
*Note.    It  was  stated  in  the  deposition  of  Thomas 

Spillman,  that  John  Wlfirslnton  was  the  reputed  son 
of  Richard  Youner.— Note  In  Original  Edition. 

tNote.  According  to  the  exhibits,  the  title  of 
Lawson,  derived  from  the  Routts,  appears  to  have 
been  as  follows: 

The  patent  was  granted  to  Peter  Routt,  sen.  in  the 
year  1726,  for  71 4  acres.  On  the  15th  and  16th  days 
of  February.  1764,  he  and  his  wife  conveyed,  by 
deeds  of  lease  and  release,  fifty  acres,  part  thereof, 
to  James  Withers,  who.  by  like  deeds,  dated  the 
24th  and  25th  of  June,  1771,  conveyed  the  same  to 
Lawson.  September  lltb,  1776.  John  Routt  con- 
veyed to  Lawson,  by  deed  of  bargain  and  sale.  856 
acres,  to  which  the  said  John  Routt  was  entitled, 
by  virtue  of  an  amicable  division  between  himself 
and  his  brothers,  Peter  and  James,  who  were 
devisees  of  Peter  Routt,  sen.  Another  deed,  to  the 
same  purport,  was  made  by  John  Routt,  the  5th  of 
AufiTust,  1798:  (it  seems,  because  the  former  had  not 
been  recorded:)  and  this  deed  was  recorded  the 
23d  of  December,  1793:  but  Mary,  his  wife,  was  not 
privately  examined,  and  did  not.  In  the  manner 
required  by  law,  relinquish  her  riflrht  of  dower; 
although  both  the  deeds  were  signed  by  her.  On 
the  5th  of  December,  1798.  bonds  were  executed 
between  James  Routt  and  Lawson,  for  excbanglnff 
the  50  acres  held  by  Lawson,  as  aforesaid,  for  other 
fil  acres  belonfirinfir  to  James  Routt,  accordiuflr  to 
certain  metes  and  bounds;  but  deeds  not  havinflr 
been  interchauflreably  executed.  James  Routt  and 
others,  (some  of  whom  were  infanU,)  coheirs  of  the 
said  James  Routt,  deceased,  of  the  one  part,  and 
the  said  Qavin  Lawson.  of  the  other  part,  by  a 
friendly  bill  and  answer  in  Chancery,  obtained  a 


^The  right  of  a  feme  covert  is  also  conveyed 
by  that  deed,  without  any  privy  examina- 
tion. 
327  *The  commissioners   left  out  a  part 

of  the  land  which  they  understood 
that  referees  had  adjudged  against  L/aw- 
son :  but  it  does  not  appear  that  the  referees 
did  so  decide  it.  Beverley  was  therefore 
entitled,  under  his  contract  with  L/awson, 
to  that  land  also4 

3.  The  Chancellor  (instead  of  decreeing 
specific  performance  upon  the  appellee* s 
giving  security  for  the  tit^e)  should  have 
directed  a  survey,  and  referred  the  title  to 
a  commissioner,  to  be  reported  upon. 

Beverley  contracted  for  land;  not  for 
bond  and  security.  Personal  security  may 
be  good  to-day,  and  bad  to-morrow.  This 
is  the  first  time  that  a  Court  of  Chancery 
ever  substituted  personal  security  for  land. 
This  decree  violates  every  principle  of  law, 
and  every  rule  of  equity.  Until  a  Chancel- 
lor shall  be  a  legislator,  such  power  cannot 
be  assumed.  He  should  have  investigated 
the  title,  and  if  Lawson *s  representatives 
could  not  make  a  good  one,  refused  to  de- 
cree a  specific  performance. 

4.  The  plats  and  surveys  made  by  Spill- 
man,  being  ex  parte,  should  not  have  been 
received  as  evidence.     We  could  not  except 

to  them  in  any  way,  but  by  endors- 
328      ing  *the  objection   on  the  paper,  and 

that  was  done.  A  letter  from  Beverley 
to  Lawson,  in  November,  1801,  (exhibited 
by  the  appellees  themselves,)  expressed  a 
wish  to  be  notified,  that  he  might  be  pres- 
ent at  the  survey.  Yet  it  was  made  with- 
out giving  him  any  notice.} 


decree  of  the  Court  of  Fauquier  County,  datea  May 
23d,  1803,  directing  the  plaintiffs  to  execute  a  deed 
of  release  and  confirmation  to  the  defendant,  and 
vice  versa,  which  was  accordingly  done  in  June, 
1803,  by  an  indenture  siflrned  by  Gavin  Lawson,  of 
the  one  part,  and  James  Routt,  William  Routt, 
Pefirgy  Routt.  Edward  Balleuflrer,  (whose  wife, 
Hannah,  should  also  have  sisrued,  but  did  not.) 
and  Peter  Routt,  flruardian  of  Thorn  as  Routt.  Gabriel 
Routt.  Elizabeth  Routt,  and  Syntha  Routt:  which 
deed  was  recorded  September  26th,  1808.— Note  in 
Original  Edition. 

tNote.  An  award,  made  the  28th  of  June.  1787,  by 
James  Wright  and  James  Routt,  arbitrators,  mutu- 
ally chosen  by  Gavin  Lawson  and  Edward  Nusrent. 
to  settle  a  dispute  between  them,  relative  to  their 
lands  adjoining,  was.  "allowinsr  the  said  Nugent's 
to  be  the  oldest  patent,  that,  when  the  courses  of 
the  said  Nuffent's  land,  reversed  from  the  befirinninp , 
will  intersect  the  first-mentioned  line  of  the  same, 
the  same  shall  be  the  established  corner  now  in 
dispute;  but  provided  the  patent  of  the  said  Law- 
son's  land  should  hereafter  be  found  to  be  the 
oldest,  then  that  to  have  its  courses  notwlthstand- 
luiT."  Which  of  those  patents  was  the  oldest,  does 
not  appear  in  the  transcript  of  the  record.— Note  in 
Original  Edition. 

SNote.  The  deposition  of  Thomas  Spillman  (the 
surveyor)  stated,  (amoniir  other  thinsrs,)  that  he  was 
appointed  by  Gavin  Lawson  and  Carter  Beverley, 
to  survey  the  lands  bargained  for  between  them, 
in  the  counties  of  Culpepper  and  Fauquier:  that  the 
plat  of  the  land  in  Culpepper,  returned  by  him  to  the 
parties,  and  subscribed  with  his  name,  contained, 
as  he  believed,  a  true  account  of  the  lands  which 
the  said  Lawson  held  under  the  deeds  of  John  Lear, 
James  Slaughter,  James  Dobie,  and  Zachary  De- 
lany.  which  the  deponent  had  carefully  examined: 
that  he  surveyed  the  land  in  Fauquier,  which  was 
conveyed  by  John  Routt,  and  by  Robert  Hopper,  to 
the  said  Lawson,  according  to  the  courses  of  their 
conveyances,  except  so  far  as  he  understood  the 
lines  of  Routt's  land  Interfered  with  Edward 
Nusrent's  land:  as  to  which  he  was  informed  there 
had  been  an  arbitration  between  the  said  Gavin 
Lawson  and  the  said  Nuerent,  which  ended  in  favour 
of  the  said  Nuerent:  and  that  he  conformed  his  sur- 
vey to  the  said  decision,  as  he  was  informed  of  It: 
that  the  mill  lot  of  Ufty-one  acres  was  surveyed 
arreeably  to  the  bonds  between  James  Routt  and 
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5.  The  dificouxits  claimed  in  the  answer 
should  have  been  allowed,  or,  at  any  rate, 
referred  to  a  commissioner  to  state  them. 

On  this  point  the  answer,  being  respon- 
sive to  the  bill,  was  evidence.  The  plain- 
tiff should  therefore  have  proved  actual 
delivery  of  all  the  articles  before  he  could 
claim  specific  performance. 

Call,  for  the  appellees.  Mr.  Williams 
has  introduced  a  frivolous  train  of  objec- 
tions to  the  title;  possible  claims  of  dead 
ladies  to  dower,  and  of  creditors  of  30  or  40 
years  standing.  As  to  the  title  under 
Dobie,  no  objection  was  taken  in  the 
329  Court  below ;  and  as  to  the  *title  gen- 
erally, no  application  was  made  for 
referring  it  to  a  commissioner.  It  is  now, 
therefore,  too  late  to  raise  these  objections. 
The  cases  of  Jenkins  v.  Hile8,(a)  Hartwell 
V.  Townsend, (b)  and  Perkins  v.  Saunders 
and  Wade,  (c)  are  authorities,  showing,  that 
many  objections,  not  made  in  the  Court  be- 
low, should  be  considered  as  waived,  and 
not  permitted  in  the  Court  above. 

The  reference  of  a  title  to  a  commis- 
sioner, for  examination,  should  be  made, 
not  of  course,  but  on  the  motion,  of  the 
purchaser :(d)  and  where  the  title  is  clear, 
no  reference  is  necessary,  (e)  It  is  enough, 
too,  if  this  be  the  case  prima  facie;  for  the 
seller  of  land  is  bound  to  do  no  more  than 
to  show  a  title  prima  facie  good :  when  that 
is  done,  the  onus  probandi  lies  on  the  pur- 
chaser to  show  it  bad.  Nor  shall  the  pur- 
chaser be  allowed  to  object  to  the  title,  on 
the  ground  of  mere  probabilities. (f)  In 
the  case  of  L/yle  v.  Ronald,  (g)  Chancellor 
Wythe  decided,  on  a  bill  exhibited  by  a 
vendor  against  a  purchaser,  that  the  ob- 
jection, that  a  right  of  dower  had  not  been 
relinquished,  was  not  sufficient  to  render 
the  title  so  defective  as  to  prevent  a  decree 
for  specific  performance  possible;  and 
dormant  claims  are  inadmissible.  Mr.  Wil- 
liams should  have  proved  the  resurrection 
of  these  dead  women,  and  that  their  rights 
and  claims  are  actually  subsisting. 

As  to  the  objection  to  the  consideration 
of  the  deed  from  Young  to  Wigginton,  on 
the  ground  that  the  adopted  son  was  not  a 
blood  relation ;  had  it  been  made  in  the 
Court  below,  we  might  have  proved  that, 
in  fact,  he  was  a  near  relation.  The  case 
of  Eppes  V.  Randolph(h)  shows  that  jevi- 
dence  may  be   adduced    in    support   of   the 


the  said  Gavin  LawHon;  and  tbat  the  deponent  was 
dlrectedtby  tbe  said  Lawson  to  leave  out  all  disputed 
lands,  and  in  consequence  thereof,  did  not  compute 
a  piece  of  land  which  was  claimed  by  John  Mat- 
thews, containinir  about  nine  acres:  that  tbe  depo- 
nent, when  he  surveyed  the  land  In  Culpepper, 
found  the  part  sold  by  Zachary  Delany  to  Gavin 
Lawson.  did  not  hold  out  as  much  as  the  deed  called 
for:  and  (as  well  as  the  deponent  recollected)  It  did 
not  exceed  forty-four  acres.* 

The  lands  were  sold  by  the  Commissioners,  ac- 
cordiufT  to  the  surveys  made  by  Spillman.  con- 
tatninff  In  all  fifteen  hundred  and  twenty-four 
acres.— Note  in  Original  Edition. 

•The  quantity  mentioned  in  that  deed  is  "forty- 
seven  acres,  more  or  less.  "—Note  in  Original 
Edition. 

(a)  8  Ves.  jr.  «S. 

(b)  2  Bro.  Pari.  Cas.  112. 

(c)  3  H.  &  M.  420. 

(d)  Suffden.  156:  6  Ves.  jr.  663. 

(e)  Omerod  v.  Hardman,  5  Ves.  jr.  722,  and  Rose 
V.  Calland,  id.  188. 

(f)  SuflTden.  214. 
(fir)  Not  reported, 
(h)  2  CaU,  183. 


consideration.  It  is  questionable,  also, 
whether  a  party  could  object  the  want  of 
consideration  to  invalidate  his  own  deed. 

It  does  not  appear  that  the  survey  was 
ez  parte.  The  implication  from  the  answer 
is  quite  the  reverse.  Beverley  declares  him- 
self satisfied  with  the  Purvey;  for,  he  says, 
that  he  drew  the  deed  for  Lawson 's  signa- 
ture, according  to  the  lines  laid  down 

330  in  it.     But,  even  if  it  *were  ex  parte, 
it  was  supported  by  the  deposition  of 

the  surveyor,  and,  if  not  conclusive  against 
Beverley,  was  legal  evidence,  (considered 
as  part  of  tbat  deposition,)  to  avail  as  far 
as  it  could  properly  avail.  Johnson  v. 
Brown,  3  Call,  259,  is  an  apposite  case  on 
this  point.  Beverley,  if  dissatisfied  with 
the  survey,  (which  was  a  mere  private  one, 
by  consent  of  parties,  when  no  suit  was 
pending, )  should  have  moved  the  court  for 
an  order  of  survey. 

An  account  of  the  personal  property,  de- 
livered by  Lawson,  together  with  the  lands, 
was  not  asked  for  by  the  defendant.  He 
took  possession  of  all  the  cows,  of  all  the 
horses,  of  all  the  hogs,  Ac.  &c.  An  ac- 
count is  not  a  matter  of  right,  except  in 
the  case  of  an  executor  or  administrator. 
There  should  be  proof  that  an  account  ia 
necessary.  A  schedule  should  have  been 
shown  of  what  Beverley  actually  received  ; 
and  this  should  have  been  exhibited  on  his 
part. 

The  Attorney  Greneral,  on  the  same  side. 
The  answer,  as  to  the  articles  alleged  by 
Beverley  to  have  been  not  delivered,  is  not 
evidence.  Was  it  ever  supposed,  where  a 
man  admits  a  general  compliance  with  a 
contract,  with  certain  exceptions,  that  he 
is  not  bound  to  prove  the  exceptions?  Bev* 
erley,  here,  has  adduced  no  evidence,  al- 
though the  subject  was  easily  susceptible  of 
proof. 

He  has  equally  failed  in  establishing  his* 
objections  to  the  title.  This  is  a  bill 
brought  to  subject  lands,  in  possession  of 
a  purchaser,  to  be  sold  for  payment  of  the 
purchase  money.  The  purchaser  objects  to 
the  title;  he  is  therefore  bound  to  prove  his 
objections.  But  Beverley  shows  no  evi- 
dence of  any  real  grievance;  no  proof  of 
disturbance  of  title,  of  any  claim  s^t  up 
against  him.  He  has  always  been  in  pos- 
session. The  difificulties  raised  are  merely 
speculative;  drawn  from  hunting  up  old 
musty  records.  Lawson  (it  is  true)  filed 
his  title  papers :  but  he  was  not  bound  to 
do  so :  he  might  have  withheld  them ;  for 
the  onus    probandi    lay   on    Beverley 

331  ^alone.     A   deed   having   been    made 
him,  with  general  warranty,  Lawson 

had  a  right  to  call  upon  him  to  show  some 
substantial  defect,  some  real  objection. 

The  Court  of  Chancery,  after  lapse  of 
time,  will  presume  every  thing  in  favour 
of  a  title.  Outstanding  titles,  being  mere 
possibilities,  or  remote  contingencies,  are 
not  to  be  regarded,  (i) 

If  the  objections  taken  by  Mr.  Williams, 
in  this  Court,  had  been  suggested  in  the 
Court  below,  they  might  have  been  repelled 
by  evidence :  and,  as  to  those  made  in  the 
answer,  not  one  of  them  is  supported  by 
the  facts  in  the  cause.    There  is   no    proof 

(1)  Lyddal  v.  Weston,  2  Atk.  19,  and  Harvey  r. 
Pblllps,  Id.  541. 
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that  James  Routt's  heirs  set  up  any  claim 
to  the  land.  Nugent's  dispute  with  Law- 
son  was  in  the  year  1787,  long  before  the 
contract  with  Beverley.  It  was  referred  to 
arbitrators,  and  they  awarded  in  fayor  of 
Nugent:  but  it  does  not  appear  that  the 
contract  between  Beverley  and  Lawson  in- 
terfered with  the  line  between  Lawson  and 
Nugent,  established  by  that  award.  There 
is  no  proof  of  Turbervill's  claim.  The 
transaction  with  James  Routt  was  only  an 
exchange  for  the  benefit  of  Lawson,  long 
before  his  bargain  with  Beverley*  The 
deed    from    Margaret   Reynolds  was  signed 

her 
(by  mistake)  '^Catharine  ^  Reynolds,"  be- 

mark 
cause  she  could  not  write,  and  the  person 
who  wrote  for  her  made  the  mistake. 
The  deposition  of  William  Gibson  (p.  26  oi 
the  record)  clears  this  up  completely.  That 
of  Thomas  Spillman,  (the  surveyor.)  proves 
the  uninterrupted  possession  of  James 
Slaughter  (whom  he  always  understood  to 
be  the  son  of  Robert  Slaughter,  the  origi- 
nal patentee,  by  patent  bearing  date  the  3d 
of  October,  1734)  ever  since  before  the  year 
1769.  The  title  of  Lawson,  under  the  deed 
from  James  Slaughter,  must  therefore  be 
good:  for  the  claim  of  John  Matthews 
would  be  barred  by  length  of  time. 

I  have  now  gone  through  all  the  objec- 
tions made  in  the  answer.  In  all  these  he 
has  failed,  except  his  claim  of  a  credit  for 
501.,  which  appears  in  the  contract 
332  itself,  *and  never  was  controverted. 
He  should  now  be  confined  to  those 
objections ;  for  we  had  no  notice  of  any 
other.  One  circumstance  will  strike  the 
Court  in  their  retirement:  Lawson,  and 
those  under  whom  he  claims,  have,  in  every 
instance,  been  in  possession  between  thirty, 
forty,  and  fifty  years. 

The  bill  charges  th^t  the  survey  was 
made  with  Beverley's  consent  and  approba- 
tion. The  answer  does  not  deny  this,  but 
admits  it.  Mr.  Beverley  himself  proposed 
Spillman  as  the  person  to  make  the  survey. 
After  this,  he  ought  not  to  be  permitted  to 
entrap,  ensnare,  and  commit  injustice 
against  the  plaintiffs,  by  going  into  the 
Chancery  ofiBce,  and  endorsing  on  the  paper 
an  objection,  of  which  the  plaintiffs  knew 
nothing  till  it  might  be  too  late  to  have 
another  survey  made.  This  objection  was 
plainly  an  after  thought. 

Lawson  directed  Spillman  to  omit,  in 
the  survey,  every  piece  of  land  to  which 
there  was  any  dispute.  This  showed  his 
disposition  to  fairness. 

The  reference  of  a  title  to  a  commis- 
sioner is  not  a  matter  of  course;  but  a 
motion  to  that  effect  should  be  made,  and  a 
case  made  out  requiring  such  reference. 
In  this  case,  the  title  papers  being  before 
the  Court,  the  Court  could  judge  upon  them 
as  well  as  a  master  could. 

As  to  the  bond  for  securing  the  title, 
though  irregularly  demanded  of  the  plain- 
tiffs, (since,  in  fact,  there  was  no  reason 
for  apprehending  any  defect  in  the  title,) 
they  gave  it;  and  they  (who  alone  had  a 
risrht  to  complain)  having  submitted  to  the 
order,  it  cannot  now  be  disturbed. 

Williams,  in  reply.     It  was  not  necessary 


to  make  a  motion  in  the  Court  below  for  a 
reference  of  the  title  to  a  master.  It  is  true 
that  in  Omerod  v.  Hardman,  5  Versey,  jr. 
722,  where  it  was  clearly  shown  that  the 
vendor  (who  sued  for  specific  performance) 
could  not  make  a  title  for  a  long  time,  and 
that  a  suit  in  Chancery  to  obtain  it  was 
necessary,    the    Court  dismissed    the 

333  bill  without  such   reference ;  *but,  in 
that   case,  (a)  costs  were  refused,  **on 

the  ground  that  it  is  very  much  the  com- 
mon course  of  the  Court  to  consider  that 
there  must  be  a  reference  to  the  master." 
In  Rose  v.  Calland,(b)  the  Chancellor,  not 
upon  a  motion,  but  upon  the  hearing,  said 
that  all  he  could  do  at  present  was  to  send 
that  case  to  a  master.  He  afterwards  dis- 
missed the  bill,  because  the  exchequer  had 
decided  against  such  a  title  as  the  plaintiff 
proposed  to  make,  although  he  differed  in 
opinion  from  that  Court ;  saying,  he  would 
not  make  the  purchaser  take  a  lawsuit. 

In  Cooper  v.  Denne,  1  Vesey,  jr.  565,  (c) 
it  was  decided,  that  '* the  decreeing  specific 
performance  of  an  agreement  for  a  pur- 
chase is  in  the  discretion  of  the  Court; 
therefore  a  purchaser  will  not  be  compelled 
to  make  a  doubtful  title." 

It  is  laid  down  in  Sugden,  155,  that,  in 
all  cases  where  a  bill  is  filed  by  a  vendor 
for  a  specific  performance,  the  defendant, 
the  purchaser,  may,  if  he  please,  have  a 
reference  as  to  the  title:  and  even  '* though 
an  abstract  is  in  the  hands  of  the  party 
who  says  he  cannot  object  to  it,  yet  he 
may  insist  upon  a  reference :(d)  because, 
by  the  production  of  papers,  which  can  be 
enforced,  and  by  the  examinations  and  in- 
quiries which  can  be  made,  by  virtue  of 
the  decree,  the  title  may  be  examined  in  a 
manner  it  never  could  upon  a  mere  ab- 
stract." It  is  not  there  stated  that  the  de- 
fendant must  move  a  reference  It  is 
enough  that  he  objects  to  the  title ;  and  if 
there  be  a  cloud  upon  it,  that  cloud  must 
be  cleared  up,  or  the  Court  will  not  decree 
a  specific  performance.  According  to  the 
case  of  Jenkins  V.  Hiles,(e)  the  purchaser 
is  entitled  to  a  reference,  unless  it  appear 
distinctly  that  he  waived  it ;  and  he  is  not 
limited  to  rely  on  the  objections  taken  in 
his  answer. 

But  it  is  said    that    the    purchaser   must 
not  only  object,  but  must    prove   the    title 
bad.     Such,  indeed,  is  the  rule   where    the 
purchaser  brings  an  action    at   law    for  re- 
covery of  his  deposite  on  account  of  a 

334  defect  in  the  title,    and  for  ^damages 
for  loss   of   his  bargain,  (f)     But  the 

case  is  otherwise  where  the  vendor  brings 
his  bill  for  specific  performance.  He  is 
asking  equity,  and  therefore  must  do 
equity,  by  making  a  clear  and  indisputable 
title,  before  the  Court  will  give  him  a  de- 
cree. 

The  authorities  cited (g)  show  that  the 
Court  of  Chancery,  in  the  regular  course  of 
proceeding,  should  direct  a  reference  to  a 
master,  unless  it  be  expressly  waived  by 
the  purchaser;  or  the  title   be   clearly  bad; 


(a)  Omerod  v.  Hardman,  5  Vesey,  jr.  737. 

(b)  Ibid.  186. 

(c)  S  C.  4  Bro.  Ch.  Cases.  80. 

(d)  SufiTden,  156. 

(e)  6  Vesey,  jr.  668. 

(f)  Saflrden.  157. 

(e)  See  also  Abel  ▼.  Heathcote.  8  Ves.  jr.  98. 
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ia  which  case  the   Court   will   diamiaa  the 
bill  without  a  reference. 

But  it  is  said  that  wy  objections  should 
have  been  made  in  the  Court  below,  to  have 
given  the  plaintiff  the  opportunity  of  re- 
butting them  by  proof.  The  plaintiff, 
since  he  was  asking  the  aid  of  the  Court, 
was  bound  to  exhibit  his  title,  free  from 
doubt.  The  onus  probandi  therefore  lay 
on  him.  Such  an  argument  would  apply 
in  all  cases  where  the  plaintiff's  proof  is 
insufficient;  he  might  say,  that  if  the  ob- 
jection had  been  made  in  the  Court  below, 
he  could  have  supplied  the  defect.  '  Our  ob- 
jections are  not  mere  probabilities,  but  it 
is  very  possible,  and  probable,  that  our  title 
may  be  disturbed  by  some  of  the  women 
who  have  rights  of  dower,  by  some  cred- 
itor of  Matthews,  whose  deed  was  not  duly 
recorded,  or  by  the  heirs  of  James  Routt, 
whose  guardians  undertook  to  make  a  deed 
for  them  when  they  were,  infants.  It 
should  have  been  proved,  on  the  other  side, 
that  none  of  these  dangers  exist,  or  may 
reasonably  be  apprehended. 

The  next  argument  is,  that  the  surveys 
do  not  appear  to  have  been  made  ex  parte. 
To  this,  I  answer,  that  notice  to  Beverley 
should  have  been  proved  on  the  part  of  the 
plaintiffs.  He  made  this  objection  in  the 
Court  below,  by  endorsing  it  on  the  plats 
and  certificates  of  survey.  In  Johnson  v. 
Brown,  3  Call,  259,  no  exception  to  the  sur- 
vey was  taken  in  the  Court  below :  it  was 
therefore  read  in  the  Court  of  Appeals :  but 
r  here  the  formal  objection  was  made. 

335  *An  account,    too,  it    is  contended, 

ought  not  now  to  be  demanded,  be- 
cause it  was  not  asked  for  by  a  motion  ap- 
pearing on  the  face  of  the  record.  Rut, 
according  to  the  Chancellor's  own  deci- 
sions, a  motion  for  an  account  would  have 
been  improper,  (a)  The  true  rule  is,  that 
the  appellant  may  avail  himself  of  what- 
ever objections  appear  on  the  face  of  the 
record;  and  if  the  bill  and  proceedings 
show  it  was  a  proper  case  for  an  account, 
it  is  error  that  the  Chancellor  failed  to 
make  such  order. 

Mr.  Nicholas  says,  that  this  is  a  bill 
brought  to  subject  lands,  in  possession  of 
a  purchaser,  to  be  sold  for  payment  of  the 
purchase  money.  But  such  is  not  the  case. 
The  bill  is  for  a  specific  performance.  Is 
the  Court  competent  then  to  decree  a  sale 
of  the  land?  Where  is  the  instance  of  a 
Court  of  equity  decreeing  a  sale,  on  a  bill 
like  the  present? 

Z  It  seems  to  me,  that  the  plaintiffs  cannot 
be  entitled  to  a  decree  for  a  sale,  but  for 
specific  performance  only.  First.  Because 
the  agreement  was,  not  that  the  purchase 
money  should  be  a  lien  on  the  land,  but 
that  bond  and  security  for  payment  should 
be  given.  Secondly.  Because,  if  this 
mode  of  proceeding  be  sanctioned,  the 
plaintiff  will  be  benefited  by  not  having 
been  able  to  perform  his  agreement  at  the 
time  appointed.  He  shows  himself,  that 
part  of  his  title  was  not  complete  until 
June,  1803,  and  another  part  in  1805 ;  even 
if  now  complete.  The  bill  was  filed  in 
May,  1803,  and  admits  that,  in  1801,  Bever- 
ley offered  his  bonds,  duly  executed,  but  the 
plaintiff  was  not  ready  to   perform  his  part 

(a)  Hampton's  ez'ors  y.  Pollard,  4  H.  d&  M.  451. 


of  the  agreement.  The  suit  was  instituted 
immediately  after  the  first  annual  instal- 
ment became  due.  The  question  between 
the  parties  was  as  to  the  sufficiency  of  the 
title.  Yet  the  Chancellor,  although  he 
admitted  there  was  such  a  cloud  over  the 
title  as  required  security  to  guaranty  it, 
has  decreed  a  sale  of  the  land,  in  thirty 
days,  for  the  whole  amount  in  ready  money. 
Surely,  if  this  Court  shall  be  of  opinion, 
that  a  decree  for  a  sale  could  be  made, 
at    least   six    months     should   have    been 

given. 
336  *The  deeds  from  Lawson  and  wife, 
bearing  date  the  23d  of  February, 
1803,  were  never  delivered  to  Beverley,  but 
filed  in  the  clerk's  office,  for  the  first  time, 
by  the  commissioners  who  made  the  sale. 
Thursday,  November  26th,  1812,  the  pres- 
ident delivered  the  following  opinion  of 
this  Court : 

**The  Court  is  of  opinion,  that  Gavin 
Lawson,  by  covenant,  was  bound  to  make  a 
title  to  the  appellant,  for  all  the  lands 
specified  in  his  contract,  bearing  date  the 
26th  of  August,  1801;  and  that  it  was  not 
competent  for  him  to  throw  off  any  por- 
tions thereof,  (as  being  in  dispute,)  be- 
cause, out  of  the  residue,  he  could  make  up 
the  quantity  of  fifteen  hundred  at:res ;  the 
appellant  being  entitled,  by  the  agreement, 
to  the  residue,  if  comprehended  within  the 
boundaries  shown  him,  (and  which  Lfawsoa 
then  claimed  to  hold, )  and  to  compensation 
therefor,  in  case  of  eviction.  By  this  it  is 
not  intended,  that  L/awson  was  bound  to 
convey  the  lands  which  he  had  heretofore 
agreed  to  give  in  exchange  to  Routt; 
although  the  legal  title  may  have  remained 
in  him,  and  the  title  not  acquired  for  the 
land  got  in  exchange,  the  latter  being  the 
land  which  he  contracted  to  convey;  nor 
was  he  bound  to  convey  lands  which  had 
heretofore  been  established,  by  arbitration 
or  compromise,  not  to  belong  to  him,  if 
any  such  there  be ;  although  his  title  papers 
may  comprehend  the  same,  unless  such 
lands  were  held  and  claimed  by  him  at  the 
time  of  the  sale,  and  shown  as  part  of  the 
land  sold.* 

**This  Court  is  also  of  opinion,  that  if 
Lawson's  title,  in  all  other  respects,  had 
been  complete,  he  was  to  blame  in  not 
making  a  conveyance,  according  to  con- 
tract, on  the  first  day  of  December, 
337  1801,  when  'the  appellant  was  *ready 
to  give  bond  and  security;  a  knowl- 
edge of  the  number  of  acres  being  unneces- 
sary to  a  completion  of  the  title,  and  only 
necessary  at  a  future  day,  in  order  to  as- 
certain whether  any,  and  what,  deduction 
should  be  made  from  the  purchase  money. 
Whether  the  title  was  then  complete  in 
Lawson,  or  whether  he,  or  those  claiming 
under  him,  ever  have  been  able  to  make 
an  'indefeasible  conveyance  of  the  lands 
sold,  or  such  a  title  thereto,  as,  agreeably 
to  the  principles  of  equity,  would  authorize 
a  resort  to  that  Court  for  a  specific  perform- 
ance,   or  other  relief,  on    giving    bond    to 


■*Note.  Beverley.  In  his'answer.  states,  that  before 
he  made  the  coatract,  he  "ezamlDed  the  linea  and 
boundaries  of  the  lands,  accompanied  by  two  per- 
sons who  were  in  the  employment  of  Lawson.  in 
order  to  have  the  lines  accurately  shown  him." 
But  what  lines  were  shown  him  are  not  set  forth  In 
the  answer.— Note  in  Orisrlnal  Edition. 
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guard  against  remote  and  improbable  con- 
tingencies, this  Court  cannot  undertake  to 
decide;  the  title  being  under  such  a  cloud 
as  to  have  made  a  reference  and  report 
necessary,  in  order  to  a  correct  judgment 
thereon;  and,  particularly,  as  the  party 
came  here  for  relief. 

*'The  Court  is  further  of  opinion,  that, 
as  the  appellant  was  ready,  on  the  first  day 
of  December,  1801,  to  give  bond  and  secu- 
rity, when  it  appears  that  Lawson  consid- 
ered himself  not  ready  to  convey;  and, 
more  especially,  if  he  was  unprepared  to 
make  a  title,  even  at  the  institution  of 
this  suit,  (as  is  suggested,)  it  was  too  rig- 
orous to  decree  an  absolute  sale  of  the 
land  on  short  notice ;  the  appellant  having 
been  kept  out  of  his  title,  and,  conse- 
quently, deprived  of  the  power  to  make 
sale  of  the  property,  so  as  to  meet  the 
growing  instalments;  that  such  decree 
would  still  be  more  oppressive,  if  it  is 
true,  (as  is  suggested,)  that  parts  of  the 
land  actually  sold,  were  thrown  out  of  the 
survey,  and  the  title  only  offered  for 
the  residue;  should  it,  therefore,  hereafter 
appear,  on  a  reference  of  the  title  papers, 
and  survey,  to  be  made  as  herein  after 
directed,  that  this  contract  can,  according 
to  the  principles  of  equity,  be  enforced  on 
both  sides;  yet,  from  the  facts,  as  now 
disclosed,  the  Court  is  of  opinion,  that  the 
decree  ought  to  be  for  a  specific  perform- 
ance; (the  party  having  only  stipulated 
for  a  personal  security  for  his  debt;)  and 
only  in  the  event  that  such  bond  and 
security  is  not  given  within  a 
338  ^reasonable  time  after  the  title  is  made 
and  deposited  in  Court,  and  approved 
of  by  the  judge,  and  after  the  appellees 
shall  have  performed  such  other  acts  as  the 
Court  may  enjoin  upon  them,  to  hold  the 
land  bound  for  the  purchase  money,  and  to 
direct  a  sale  thereof,  after  allowing  such 
reasonable  time,  as  is  customary  in  cases 
of  mortgages,  to  redeem  the  same  by  the 
payment  of  the  debt  and  interest. 

**  Therefore,  it  is  decreed  and  ordered, 
that  the  said  decree  be  reversed,  &c. ;  and 
that  the  cause  be  remanded  to  the  said 
Court  of  Chancery,  with  directions  to  the 
Chancellor  to  order  a  survey  of  the  lands, 
to  be  made  by  the  parties,  in  the  presence 
of  commissioners,  according  to  the  direc- 
tions of  each  party ;  and  also  in  such  way 
as  the  commissioners  may  direct ;  in  order 
to  ascertain,  as  well  the  quantity  of  the 
land  sold,  as  whether  any  part,  or  parts 
thereof,  and  what  parts  have  been  thrown 
off  by  the  surveyor,  Spillman,  in  making 
the  survey  in  the  proceedings  mentioned ; 
and  that  they  report  all  matters  specially. 
Also,  that  the  title  to  the  lands  in  contro- 
versy be  referred  to  some  proper  commis- 
sioner, who  is  to  examine  and  make  report 
thereon  to  the  Court;  and  although  the 
Court  would  not  have  remanded  the  cause 
for  that  purpose  alone,  yet,  as  commission- 
ers are  appointed  for  the  above  puVposes, 
the  appellant  is  to  have  liberty  to  show, 
and  prove  to  them,  if  he  can,  what  parts 
of  the  personal  property  stipulated  for,  have 
not  been  delivered  under  the  contract,  and 
the  value  thereof;  which  they  are  to  state 
and  report,  in  order  to  a  final  decree." 
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Prison  BoaiKl»~Pailure  to  Chaise  Debtor  in  Execution 
in  Writinj:— Effect*— A  debtor,  belnar  surrendered 
to  the  sberlff  by  his  special  ball,  (after  judfirment 
affalnst  him  in  a  county  Court.)  cannot  legally  be 
detained  in  jail,  or  within  the  prison  bounds,  on  a 
bond  ffiven  for  that  purpose,  more  than  twenty 
days  from  the  time  of  such  surrender,  if  the  cred- 
itor, his  attorney,  or  aarent,  do  not,  within  that 
time,  charge  him  In  execution  in  writing. 

In  an  action  of  debt  on  a  prison  bounds 
bond,  in  behalf  of  Alexander  Garrett,  as- 
signee of  Joseph  Black  well.  Sheriff  of 
Fauquier  county,  against  Moses  Green, 
surety  for  William  Black  well,  the  following 
facts  were  disclosed  by  a  special  verdict ; 
viz.  that  the  plaintiff,  on  the  29th  of  April, 
1800,  brought  suit,  in  the  county  Court 
of  Fauquier,  against  William  Blackwell, 
on  a  bond  for  one  thousand  dollars;  that  oa 
the  29th  of  November,  1800,  Thomas  Chil- 
ton, Elias  £klmonds,  jun.,  and  Turner 
Morehead,  became  special  bail  for  the  de- 
fendant in  the  said  suit;  that  judgment 
was  rendered  for  the  plaintiff  the  27th  of 
March,  1801 ;  that  a  fieri  facias  issued  Sep- 
tember 1st,  1801,  which  was  returned  Octo- 
ber 26th,  nulla  bona;  that  no  other 
execution  was  ever  issued  upon  the  said 
judgment ;  that,  on  the  said  26th  day  of 
October,- 1801,  the  special  bail  in  the  said 
suit  did  deliver  up  the  body  of  the  said 
William  Blackwell  to  the  Sheriff  of  the 
said  county  of  Fauquier,  in  discharge  of 
their  recognisance;  that  the  said  William 
Blackwell  was  thereupon^  committed  to  the 
jail  of  Fauquier  county,  where  he  remained 
in  close  confinement  until  the  30th  day  of 
October,  1801,  when  he  was  admitted  to  the 
rules  of  the  prison  of  said  county,  upon 
the  execution  of  the  bond  whereon  this  ac- 
tion was  founded;  that,  at  a  Court  held 
for  Fauquier,  on  the  26th  day  of  April, 
1802,  the  said  Court  made  an  order  in  the 
words,  following,  to  wit:  * 'In  the  case  of 
Garrett  against  Blackwell,  who  was  deliv- 
ered up  by  his  special  bail,  and  the  plain- 
tiff failing  to  charge  him  in  execution,  and 
more  than  twenty  days  having  elapsed 
since  his  confinement,  and  the  plaintiff 
refusing  to  pay  prison  fees,  it  is  the  opin- 
ion of  the  Court  that  the  jailer  would  be 
justifiable  in  discharging  the  defendant 
from  prison,  which  he  is  accordingly 
directed  '  to    do;"    that,    in  pursuance    of 

this  order  of  Court,  the  said  Sheriff 
340      *of    Fauquier,    on    the    27th    day    of 

April,  1802,  in  writing,  reciting  the 
surrender  and  commitment,  as  above 
stated,  and  that  the  plaintiff  had  failed  to 
l>ay  the  prison  fees  of  the  said  Blackwell, 
or  to  charge  him  in  custody,  and  also 
reciting  the  order  of  Court  above  set  forth, 
did  release  and  discharge  from  his  jail  and 
custody,  the  body  of  the  said  William 
Blackwell,  who,  in  consequence  of  the  said 
discharge,  did,  on  the  28th  day  of  April, 
1802,  go  without  the  said  prison  rules,  in 
which,  until  then,  he  had  constantly  re- 
mained; that  the  jail  fees  were  regularly 
paid  by  the  plaintiff,  after  the  said  Black- 
well  was  surrendered  in  custody,  until 
he^removed  his  family  within  the    bounds. 


•See  Turner  v.  Harris.  1  Rob.  476,  478. 
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and  kept  house,  when  the  payment  was 
discontinued;  that  on  the  27th  day  of 
October,  1801,  after  the  return  day  of  the 
said  fieri  facias,  notice  was  verbally  g^iven 
by  the  plaintiff  to  the  sheriff,  who  had  not 
made  return  of  the  said  execution,  to  con- 
sider the  writ  of  fieri  facias  in  his  hands, 
as  charginfjT  him  in  execution,  to  which  the 
sheriff  assented ;  that  the  attorney  for  the 
plaintiff  in  the  said  action  in  Fauquier 
county  Court,  had  verbal  notice,  on  the 
27th  day  of  October,  1801,  that  the  said 
Blackwelt  was  in  custody  of  the  Sheriff 
of  Fauquier  county,  under  the  aforesaid 
surrender  by  his  bail;  and  that  the  said 
plaintiff  did  not,  during  the  imprisonment 
of  the  said  Black  well,  to  wit,  from  the  26th 
day  of  October,  1801,  to  the  28th  day  of 
April,  1802,  in  any  way  charge  the  said 
Blackwell  in  execution,  except  by  the  ver- 
bal instruction  of  the  plaintiff  to  the  sher- 
iff as  above  set  forth. 

Upon  this  special  verdict,  the  district 
Court  rendered  judgment  for  the  plaintiff, 
from  which  the  defendant  appealed. 

Williams,  for  the  appellant.  In  Mere- 
dith's administratrix  v.  Duval, (a)  all  the 
judges  were  of  opinion,  that  a  man  in  the 
prison  bounds  is  a  true  prisoner,  as  com- 
pletely as  if  confined  in  the  jail.  He 
341  cannot  be  compelled  to  'remain  in 
the  bounds,  any  more  than  in  the 
jail,  after  the  sheriff  has  told  him  he  is 
discharged. 

But  in  this  case  the  appellant  never  was 
a  legal  prisoner;  tor  a  verbal  charge  in 
execution  is  not  good;  it  must  be  in  writ- 
ing. The  sheriff's  assenting  to  the  illegal 
act  of  the  creditor,  in  charging  him  ver- 
bally, could  not  give  it  effect  so  as  to  bind 
the  debtor.  If  we  look  to  the  common 
law,  there  is  not  a  dictum  but  shows  the 
charge  must  be  in  writing,  or  entered  of 
record,  (b)  Such  is  the  rule  upon  reason, 
as  well  as  authority;  since,  if  a  verbal 
direction  to  the  sheriff  was  sufificient,  it 
would  put  the  defendant  at  the  mercy  of 
the  sheriff  and  creditor,  and  deprive  him 
of  the  benefit  of  the  insolvent  law.  Our 
act  of  1764,  ch.  6,  sect.  6,(c)  speaks, 
indeed,  of  a  ** charge  in  execution,"  in 
general  terms,  without  saying  whether  it 
shall  be  in  writing,  or  not ;  but  it  must  be 
construed  as  intending  that  mode  of  charge 
which  is  known  to  the  law;  where  not 
explicit,  every  statute  must  be  so  construed 
as  will  render  it  most  conformable  to  the 
rules  of  the  common  law.  The  act  of  1792, 
concerning  district  Courts,  (d)  expressly 
provides,  that  the  charge  shall  be  '4n 
writing;"  and  the  county  Court  law(e) 
requires  the  practice  of  the  county  Cpurts 
to  conform  to  that  of  the  district  Courts. 

It  follows,  therefore,  that  Blackwell,  in 
contemplation  of  law,  never  was  in  execu- 
tion ;  and  therefore  his  surety  for  keeping 
the  bounds  was  never  responsible. 

But  even  if  in  this  I  am  mistaken,  the 
order  of  the  county    Court  was   a  sufficient 


(a)*l  Munf.  76. 

(b)  Watson  v.  Sutton.  12  Mod.  688.  S.  C,  1  Salk.  272, 
and  10  Viner.  570:  Wlffhtman  ▼.  Mullens,  2  Str.  1226, 
Tldd's  Pr.  150. 

(c)  Edit,  of  1769.  p.  448. 

(d)  Revised  Code.  vol.  1,  p.  79,  sect.  81. 

(e)  Ibid..p.  92,  sect.  69. 


discharge ;  being  by  a  Court  of  competent 
jurisdiction. 

Wirt,  for  the  appellee.  The  first  question 
is,  whether  the  charge  in  execution  must 
be  in  writing?  For  whose  benefit  is  the 
writing  required?  For  whose  benefit  wa» 
it,  according  to  the  common  law,  that  the 
committitur  was  to  be  in  writing?  In  the 
cases  cited  by  Mr.  Williams,  the  question 
uniformly  was,  whether  the  marshal  was 
liable  or  not ;  and  the  decisions  were 

342  founded    on    a  'rule   of   the  common 
law,  that  the  charge  must    be  made  a 

matter  of  record,  to  give  the  marshal 
notice.  There  is  not  a  word  in  our 
Acts  of  Assembly  requiring  the  charge  to 
be  by  matter  of  record ;  and  where  a  writ- 
ten charge  is  required,  it  is  intended  for 
the  sheriff's  direction  only ;  to  give  him 
information  of  the  fact  that  the  defend- 
ant is  in  execution.  The  common  law  rule 
has  no  application  to  a  case  like  this ;  of 
a  bond  for  keeping  the  prison  bounds; 
there  being  no  such  institution  at  common 
law.  The  act  of  1764  cannot  then  be  tinder- 
stood  as  referring  to  the  common  law  mode 
of  proceeding.  The  district  Court  law  of 
1792,  requiring  the  charge  to  be  in  writing, 
must  have  been  intended  to  make  a  new 
provision  on  the  subject,  in  relation  to  the 
district  Courts ;  but  there  is  no  such  clause 
in  the  county  Court  law.  The  section  re- 
quiring the  county  Court  practice  to  con- 
form to  that  of  the  district  Courts,  cannot 
apply  to  proceedings  in  pais,  such  as  this» 
ot  a  surrender  out  of  Court. 

The  act  which  contains  the  words  '  'in 
Writing,"  does  not  require  the  sheriff  to 
give  a  copy  of  the  writing  to  the  surety  in 
the  prison  bounds  bond.  Being  intended 
for  the  sheriff's  benefit  only,  the  sheriff 
has  a  right  to  waive  it,  and  accept  a  charge* 
though  not  in  writing.  Where  the  reason 
of  the  law  does  not  apply,  the  law  itself 
ceases. 

Whether  the  charge  was  in  writing  or 
not,  the  condition  of  the  debtor,  or  his 
surety,  is  not  affected.  The  otkly  question 
in  which  they  are  interested  is,  whether  the 
discharge  was  lawful  or  not.  In  Mere- 
dith's administratrix  v.  Duval,  Philip 
Duval  was  not  guilty  of  any  immoral  act 
in  trusting  to  the  sheriff's  discharge,  a» 
authorizing  his  departure  from  the  bounds; 
the  only  inquiry  made  by  this  Court  was« 
whether  the  discharge  was  lawful.  So 
here,  Blackwetl's  supposing  that  he  waa 
lawfully  discharged,  or  the  innocence  of 
his  intention,  makes  no  difference. 

343  *The  county  Court    had  no  right  to 
discharge  the   prisoner.     He  was   not 

in  custody  of  the  Court.  Their  power  over 
the  case  had  ceased.  The  sheriff  alone  waa 
responsible;  and  over  him  the  Court  had 
no  control.  Suppose  the  sheriff  had  taken 
the  defendant  by  ca.  sa.,  could  the  Court 
have  discharged  him?  The  sheriff  is  bound 
to  look  to  the  regularity  of  the  proceed- 
ings. H  he  execute  a  man  condemned^ 
irregularly,  to  death,  he  may  be  indicted 
for  murder. 

Wickham,  in  reply.  In  all  cases  what- 
ever, there  must  be  a  writing,  to  authorize 
the  enforcing  a  judgment  against  lands, 
goods,  or  body.  In  the  case  of  special  bail, 
there    must   be   a    bail-piece    to   authorize 
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the  bail  to  take  the  principal.  The  writ- 
\n%  is  intended  for  the  protection  of  the 
debtor.  If  ne  be  in  actual  custody,  and 
there  be  no  writing,  he  may  sue  the  sheriff 
in  trespass.  The  debtor  cannot  have  the 
benefit  of  the  insolvent  act,  unless  there 
be  a  writinfif.  The  sheriff  may  be  ruled  to 
produce  it.  The  defendant  is  entitled  to  a 
writ  of  habeas  corpus,  if  there  be  no 
written  warrant  justifying  his  detention. 
The  act  of  1764  does  not  bay  the  charge 
may  be  without  writing.  It  uses  the  tech- 
nical terms,  ^'charge  in  custody,"  which 
must  be  understood  as  a  charge,  according 
to  the  course  of  the  common  law. 

Putting  the  common  law  out  of  view, 
the  old  general  Court,  and  district  Court 
laws,  require  a  writing:.  The  county  Court 
law  says,  ''the  proceedings  of  the  said 
Courts,  in  common  law  cases,  shall,  as 
nearly  as  may  be,  conform  to  the  practice 
in  the  district  Courts."  That  word,  "pro- 
ceedings," is  a  larg^e  expression,  and 
covers  not  only  proceedings  in  Court,  but 
of  the  officers  of  the  Court  under  its  author- 
ity. The  district  Court  quashes  a  forthcom- 
ing bond,  if  improperly  taken,  though  it 
be  a  proceeding  in  pais;  and  will  not  the 
county  Courts  follow  the  same  prac- 
tice? 
344  *The     question      is,    whether    the 

charge  was  lawful?  not  whether  the 
discharge  was  so?  The  debtor's  consider- 
ing himself  in  custody,  does  not  make  him 
so,  according  to  law.  The  condition  of  the 
bond  must  be  understood  as  leferring  to  a 
case  existing,  and  corresponding  with  the 
recital.  It  must  truly  recite  the  state  of 
things  at  tne  date  of  the  bond.  If  no  such 
case  existed,  the  bond  is  void.  In  the  case 
of  a  surrender  by  bail,  the  sheriff's  author- 
ity to  hold  the  debtor  in  custody,  is  for 
twenty  days  only,  if  the  creditor  do  not 
charge  him  in  execution. 

The  county  Court  had  jurisdiction  over 
the  subject.  It  was  one  of  their  own  judg- 
ments, and  an  act  of  their  own  officer.  The 
Court  is  not  functus  officio,  upon  giving 
judgment;  execution  is  the  life  of  the  law. 
How  often  has  this  Court  acted  upon  cases 
of  orders  quashing  forthcoming  bonds? 

Whether  the  Court  acted  right  or  not, 
the  sheriff  was  bound  to  obey.  The  judg- 
ment of  a  Court  of  competent  jurisdiction, 
though  irregular  and  illegal,  can  be  cor- 
rected only  by  appeal,  writ  of  error,  or 
supersedeas.  Its  officers  are  bound  by  such 
judgment,  though  erroneous.  The  sheriff 
might  have  been  attached  for  contempt,  if 
he  had  disobeyed  the  order  of  the  Court, 
which,  I  contend,  had  full  power  to  direct 
and  control  the  acts  of  its  officers. 

Monday,  March  1st,  1813,  the  president 
pronounced  the  opinion  of  the  Court;  "that 
the  judgment  was  erroneous  ib  this,  that 
William  Blackwell,  in  the  proceedings 
mentioned,  after  having  been  delivered  to 
the  sheAff,  by  his  special  bail,  was  not  by 
the  ■  creditor,  his  attorney,  or  agent, 
charged  in  execution,  in  writing,  as  the 
law  requires." 

Judgment  reversed,  and  entered,  that 
the  appellee  take  nothing,  &c. 


345      *Qeddy  and  Knox  v.  Butler  and  Wifa. 

Friday.  Nov.  27tli.  1812. 

I.  Wills— Conttructlon— Power  of  Executor  to  Convey 
Realty— Statute.— Where  a  testator,  who  empow- 
ered bis  ezecators  to  sell  and  convey  certain 
real  estate,  died  before  tbe  1st  of  January,  1787. 
the  construction  of  the  will,  as  to  the  power  of 
the  executors  to  convey,  is  to  be  governed  by  the 
statute  of  81st  Hen.  VIII.  c.  4,  and  not  by  the  act  of 
1786.  c.  61 ;  notwithstanding  the  conveyance  was 
executed  after  tbe  1st  of  January,  1787. 

a.  Bxecutors-^Conveyance  of  Realty— Refusal  of  Part 
of  Executors  to  Qualify. •^Under  the  statute  of  SI 
Hen.  VIII.  c.  4,  a  conveyance  by  part  of  the  exec- 
utors named  In  a  wfll.  (by  which  the  executors 
therein  mentioned  are  empowered  to  convey,)  is 
Justified  where  the  others  refuse  to  qualify.  And 
such  refusal  may  be  found  on  proof  of  declara- 
tions in  pais,  or  presumed,  from  circumstances, 
without  any  renunciation  of  record.  But  a  spe- 
cial verdict,  in  ejectment,  finding  that  the  execu- 
tors who  failed  to  Join  in  the  deed,  "'never  did 
take  upon  themselves  the  burthen  of  executine* 
the  will,  and  never'did  relinquish  their  riffht  so  to 
do,'*  when  it  appears  that  they  were  livinff  at  the 
time  of  the  date  of  the  deed,  is  so  defective,  that  a 
venire  facias  de  novo  should  be  awarded. 

This  was  an  appeal  from  a  judgment  of 
the  district  Court  of  Petersburgh,  upon  a 
special  verdict  in  ejectment. 

The  jury  found,  that  Robert  Newsum 
was,  in  the  year  1775,  lawfully  and  right- 
fully seised  in  fee  simple,  and  possessed  of 
the  premises  in  the  declaration  mentioned ; 
and  that,  being  so  thereof  seised  and  pos- 
sessed, he  departed  this  life  on  the  first 
day  of  January,  1776,  after  having  duly 
made  and  published  his  last  will  and  testa- 
ment in  writing,  which,  with  the  probat 
thereof,  they  found  in  haec  verba ;  that  the 
premises  in  the  declaration  mentioned,  are 
a  part  of  the  piece  of  a  lot  of  land  in  the 
town  of  Petersburg,  described  in  the  first 
clause  of  the  said  will,  whereby  the  testa- 
tor directed  that  his  *  'executors  hereafter 
mentioned,  do  make  sale  and  dispose  of  the 
above-mentioned  premises,  for  the  best 
price,  or  prices,  that  may  be  had  for  the 
same;"  that  the  feme  plaintiff  is  the 
daughter  and  only  child  of  the  said  testa- 
tor, to  whom,  upon  his  death,  and  the 
death  of  the  widow,  (which  happened  im- 
mediately afterwards,)  the  said  premises 
descended  lawfully  in  possession,  and  who 
remained  possessed  thereof  until  the  30th  of 
December,  1777. 

The  persons  appointed  executors  by  the 
will  were,  Richard  Taylor,  Edward  Stabler, 
Francis  Rufiin,  and  Thomas  Barrett,  of 
whom    the    two    last    mentioned   qualified 


^Executors  —  Renunciation  of  Trust  —  Evidence  — 
Declarations  In  Pais. -The  renunciation  of  the  exec- 
utorship need  not  be  by  matter  of  record  but  may 
be  proved  by  declarations  in  pais,  or  presumed 
from  circumstances.  Thornton  v.  Winston,  4  Leisrh 
157;  Thompsons  V.  Meek.7  Leisrh  428,  431.  l>oth  citinsr 
the  principal  case  as  authority  for  the  proposition. 
In  Burnley  v.  Duke.  1  Rand.  106.  it  is  decided  that  a 
renunciation  of  the  executorship  of  a  will  may  be 
presumed  from  the  facts  of  an  executor's  failing  to 
qualify,  and  joininff  another  who  had  qualified  as 
administrator  in  a  sale  of  land  directed  by  the  will 
to  be  sold,  such  joininsr  being  not  in  his  character 
of  executor,  but  as  heir  of  the  testator. 

A  testator,  in  the  year  1874,  having  directed  that 
his  executors  should  sell  all  his  real  and  personal 
estate  for  the  payment  of  his  debts,  and  having 
appointed  four  executors,  three  of  whom  qualified, 
a  sale  In  17M,  by  two  of  the  acting  executors,  was 
held  valid,  and  the  third  executor  (as  well  as  the 
fourth,  who  never  qualified)  was  presumed  to  have 
renounced  his  right  to  administer,  as  at  the  date  of 
the  sale  in  question.  Nelson  v.  Carrington,  4  Munf. 
883.  See  generally,  monographic  note  on  "Executors 
and  Administrators**  appended  to  Rosser  v.  De- 
priest,  5  Gratt  6. 
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December  16th,  1776,  * 'liberty  being  re- 
served for  the  other  executors  to  qualify 
whenever  thiey  mififht  think  fit.'* 

The  jury  further  found,  that  Thomas 

346  Barrett  departed  *thi8  life  in  Novem- 
ber, 1788 ;  Edward  Stabler,  some  time 

about  the  year  1785 ;  Richard  Taylor,  some 
time  in  the  year  1801 ;  and  Francis  Ruffin, 
in  the  year  1803 ;  that  the  said  Thomas  Bar- 
rett and  Francis  Rufiin,  on  the  31st  day  of 
December,  1777,  executed  a  deed  for  the 
premises  in  question,  tp  Roger  Atkinson, 
by  virtue  of  which  deed,  the  said  Roger 
entered,  and  was  thereof  possessed  accord- 
ing to  law;  that  Richard  Taylor  and 
Bdward  Stabler,  nan^ed  as  executors  in 
said  will,  never  did  take  upon  themselves 
the  burthen  of  the  execution  thereof,  and 
never  relinquished  their  right  so  to  do;" 
that,  on  the  27th  of  December,  1793,  the  said 
Roger  Atkinson  executed  a  deed  to  the  said 
Francis  Ruffin,  for  the  premises  in  the  dec- 
laration mentioned;  by  virtue  of  which 
deed,  the  said  Francis  entered,  and  was 
thereof  possessed  according  to  law;  that* 
on  the  28th  of  March,  1794,  the  said  Fran- 
cis Ruffin  executed  a  deed  for  the  same 
premises  to  Robert  Cocke;  by  virtue  of 
which  deed,  the  said  Robert  entered,  and 
was  thereof  possessed  according  to  law; 
that  the  said  Robert  Cocke,  now  deceased, 
was,  at  the  time  of  the  conveyance  last 
mentioned,  the  husband  of  the  said  feme 
plaintiff;  and  that,  on  the  29th  of  March, 
1794,  the  said  Robert  Cocke  and  Patsy,  his 
wife,  (the  feme  plaintiff,)  executed  a  deed 
for  the  same  premises,  to  John  Baird,  jun. 
under  whom  the  defendants  hold ;  by  virtue 
of  which  deed,  the  said  John  Baird,,  jun. 
entered,  and  was  thereof  possessed  accord- 
ing to  law. 

The  several  deeds  aforesaid,  were  founded 
in  h£c  verba;  ail  which  were  duly  re- 
corded ;  but  it  was  not  stated  whether  there 
was  any  privy  examination  of,  and  relin- 
quishment of  her  right  to  the  land  by,  the 
feme  plaintiff,  to  John  Baird,  jun.  The 
deed  from  Barrett  and  Ruffin  to  Atkinson 
was  from  them  as  executors  of  Robert 
Newsum,  reciting,  that  he,  by  his  will, 
had  appointed  them  executors  (saying 
nothing  about  Richard  Taylor  and  Edward 
Stabler) ;  and  had  directed  them  to  sell  and 
convey    the    land    in    question;  that 

347  they    had  duly    qualified,    *&c.  and, 
pursuant  to,  and  under  the   authority 

to  them  bequeathed  by  said  last  will  and 
testament,  had  bargained  and  sold  the 
said  land  to  the  said  Roger  Atkinson,  in 
consideration  of  the  sum  of  3501. 

The  deed  from  Atkinson  to  Ruffin  con- 
veyed the  same  land  to  the  latter,  **as 
surviving  executor  of  Robert  Newsum,  de- 
ceased," for  the  same  consideration  of  3501. ; 
and  the  deed  from  Ruffin  to  Cocke,  refer- 
ring to  the  preceding  conveyances,  stated, 
that  doubts  had  arisen  relative  to  the  title 
under  the  same;  in  consequence  whereof, 
Atkinson's  bond  for  the  purchase  money 
had  been  given  up  by  the  said  Ruffin,  and 
the  land  had  been  reconveyed  to  him  as 
surviving  executor;  and  that  the  said 
Ruffin,  ''for,  and  in  consideration  of  the 
premises,  and  of  the  sum  of  5s.  good  and 
lawful  money,  by  the  said  Cocke  to  him  in 
hand  paid,    &c.    had  bargained    and    sold. 


Ac.  the  same  land  to  the  said  Cocke,"  &c. 

The  purpose  for  which  the  land  was 
directed  by  the  testator  to  be  sold,  ap- 
peared, by  the  will  itself,  to  be  the  pay- 
ment of  his  debts. 

The  district  Court  entered  judgftient  for 
the  plaintiffs;  whereupon  the  defendants 
appealed. 

George  K.  Taylor,  for  the  appellants, 
contended,  1.  That  if  the  power  of  the 
executor,  in  this  case,  to  convey  the  land, 
depended  upon  the  statute  21  Hen.  VIII. 
ch.  4,  which  was  in  force  in  this  country 
at  the  death  of  the  testator,  still  the  execu- 
tors who  qualified  were  competent  to 
make  the  conveyance.  By  fair  construc- 
tion, those  only  are  executors  who  take  upon 
them  the  trust ;  not  he  who  is  named  as 
executor.  It  is  said  in  Co.  Litt.  112,  b.  113, 
a.,  that  all  the  executors  must  join  in  the 
sale.  But  this  dictum  may  be  satisfied  by 
all  who  qualify.  Coke  admits,  that  where 
one  dies,  the  survivor  may  act.  This 
shows  that  they  take  ratione  officii.  The 
same  reason  applies  where  one  does  not 
qualify.  Hargrave's  able  note  on  sect.  169, 
folio  146,  confirms  the  doctrine  for  which 
I  contend.  He  there  refers  to  a 
348  ^great  number  of  authorities  since 
Lord  Coke's  time,  who  also  says, 
that  where  the  devise  is  to  the  executors 
nominatim,  the  survivors  cannot  sell ;  be- 
cause, otherwise  the  words  cannot  be  satis- 
fied. This  shows  a  distinction  between  a 
devise  to  executors  generally,  and  a  de- 
vise to  them  generally;  but,  in  the  present 
case,  the  devise  is  generally,  and  they  do 
not  take  nominatim,  but  ratione  officii. 

In  Perkins,  p.  238,  sect.  545,  the  doctrine 
is  laid  down,  that  if  one  executor  refuse  to 
intermeddle,  and  the  other  only  (qualify, 
the  sale  made  by  him  is  good.  This  is  an 
authority  in  point.  The  book  was  pub- 
lished in  the  reign  of  EJdw.  VI.,  shortly 
after  the  statute  of  wills,  and  is  quoted  by 
Coke  himself. 

A  neglect  to  qualify,  for  a  long  time,  is 
equivalent  to  a  refusal.  The  sta<tute  21 
Hen.  VIII.  is  a  remedial  statute,  which 
should  be  construed  equitably :  and  its  fair 
and  equitable  exposition  is,  that  he  who 
neglects  to  qualify,  refuses  so  long  as  he 
neglects.  Richardson  on  Wills,  p.  332,  is 
to  the  same  effect ;  that,  prima  facie,  neg- 
lect amounts  to  refusal.  Where  the  execu- 
tor is  summoned  to  qualify,  and  makes 
default,  and  an  administrator  qualifies, 
all  the  books  agree  that  this  is  a  refusal 
by  the  executor.  The  same  reason  applies 
to  long  neglect:  a  refusal  may  be  by  acts 
as  well  as  words. 

So  far  upon  the  general  question.  As  to 
the  words  of  this  particular  will :  Lord  Coke 
says,  it  is  his  advice,  that  the  testator 
direct  the  sale  to  be  made  by  those  who 
qualify ;  in  this  will  such  a  direction  is  evi- 
dently implied;  for  the  testator  ^^devises 
to  those  of  his  executors  who  should  under- 
take the  management  of  his  est^e,  the 
sum  of  fifty  pounds,  current  money,  each, 
as  compensation  for  their  care  and  trouble 
in  the  settlement  thereof;"  from  which,  it 
is  plain,  that  he  contemplated  the  refusal 
of  some,  and  therefore  intended  that  the 
powers  given,  by  his  will,  should  be  exe- 
cuted by  those  who  should  qualify. 
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349  *But,  2,  The    conveyance    in  ques- 
tion is  good  tinder  the   act  of  1785,  c. 

61,  sect.  42; (a)  the  date  of  the  deed  from 
Ruffin,  the  surviving  executor,  to  Coke, 
being  after  that  act  took  effect;  notwith- 
standing the  death  of  the  testator  was  be- 
fore It. 

Hay,  contra,  insisted,  1st.  That  the 
sale  and  conveyance,  by  Ruffin  and  Barrett, 
in  1777,  to  Roger  Atkinson,  did  not  pass 
the  legal  title ;  that  the  words  of  this  will 
being,  **I  desire  that  my  executors,  here- 
after mentioned,  do  make  sale,"  &c. ;  the 
power  given  was  to  the  executors  nomina- 
tim,  and  not  ratione  officii ;  and  that  the 
rule  laid  down  by  Coke  is  not  contravened 
by  modern  authorities.* 

3.  The  voluntary  conveyance,  in  1793,  by 
Ruffin  to  Cocke,  was  not  an  execution  of 
the  authority  given  by  the  will,  but  a 
fraud  on  the  face  of  the  deed. 

Wednesday,  March  17th,  1813,  the  presi- 
dent pronounced  the  following  opinion  of 
this  Court. 

'*The  Court  considering  that,  under  the 
statute  of  the  21st  of  Hen.  VHI.,  c.  4,  by 
which  the  will  in  question  is  to  be  gov- 
erned, a  conveyance  by  part  of  the  execu- 
tors named  in  the  will  is  justified,  where 
the  others  refuse  to  take  upon  themselves 
the  charge  or  administration  thereof;  and 
such  refusal,  not  being  found  in  this  case ; 
(and  which  may  be  found  either  from  dec- 
larations to  that  effect  in  pais,  or  pre- 
sumed, as  in  other  cases;)  but  the  jury 
having  only  found,  that  Richard  Taylor 
and  Edward  Stabler  never  did  relinquish 
their  right  to  take  upon  themselves  the 
burthen  of  the  execution  of  the  will  of 
Robert  Newsum,  in  the  proceedings  men- 
tioned; (by  which  term,  relinquishment, 
the  jury,  probably,  meant  a  renunciation  of 
record,  which  is  not  necessary  to  justify  a 
deed  made  by  the  executors  who  acted;) 
the  Court    is    of    opinion,    that    the 

350  special  verdict,  in  this  case,  is  too  *de- 
fective,  in  this  particular,  in  rela- 
tion, as  well  to  the  deed,  from  Francis 
Ruffin  and  Thomas  Barrett  to  Roger  Atkin- 
son, of  the  31st  of  December,  1777,  as  to 
that  made  by  Francis  Ruffin  to  Robert 
Cocke,  of  the  28th  of  March,  1794,  to  jus- 
tify the  Court  below  in  rendering  the  judg- 
ment."   Therefore, 

Judgment  reversed,  and  venire  facias 
de  novo  awarded. 


lent 


Broadfoot  v.  Dyer. 

Thursday.  Dec.  8d.  1812. 

under  Seal— Voluntary  Consideration- 
effect  as  to  Creditors— Case  at  Bar.— An  aflrreement, 
under  seal,  by  which  A.  (beiuflr  much  Involved 
in  debt)  binds  certain  slaves  to  B.,  until  they  at- 
tain the  afire  of  twenty  one  years,  upon  a  condition, 
merely,  "that  B.  shall  treat  them  in  a  lawful  and 
humane  manner,  and  if  he  shall  die.  or  remove 
from  the  country,  they  shall  be  treated  equally 
well,  or  it  shall  be  optional  with  A.  whether  they 
shall  remain  any  lonsrer  in  the  said  service,"  is 
not  on  valuable  consideration,  butvolunury  only, 
and  void  affainst  creditors. 

On  the  trial  of  an  issue,  on  the  plea  of 
non  detinet,  in  an  action  brought  by  Wil- 
liam Dyer   against  Charles    Broadfoot,  for 


(a)  Revised  Code,  vol.  1.  p.  186,  sect.  45. 
•Note.  See  1  Powell  on  Devises,  from  p.  283,  to  p. 
811. 


several  slaves,  the  plaintiff  gave  in  evi- 
dence, on  his  part,  an  agreement  under 
seal,  dated  the  2d  of  June,  1797,  between 
himself  and  one  John  Finney,  setting  forth 
that  the  said  John  Finney  did  bind  the  fol- 
lowing negroes  to  the  said  William  Dyer, 
to  wit,  Ned,  aged  eight  years,  Rebecca, 
aged  &ve  years,  and  Pleasant,  aged  three 
years;  until  they  should  each,  and  sever- 
ally, arrive  to  the  age  of  twenty -one 
years;  upon  condition,  that  the  said  Wil- 
liam Dyer  should  treat  them  in  a  lawful 
and  humane  manner;  and  if  the  said  Wil- 
liam Dyer  should  die,  or  remove  from  the 
county,  the  aforesaid  negroes  should  be 
treated  equally  well,  or  it  should  remain 
optional  with  the  said  Finney,  whether  the 
aforesaid  negroes  should  continue  any 
longer  in  the  said  service."  The  plaintiff 
also  proved,  that  possession  of  the  negroes 
in  the  said  agreement  mentioned,  accom- 
panied, on  his  part,  the  execution  thereof; 
and  that  while  they  remained  in  his  posses- 
sion, which  they  did  from  the  date  of  the 
said  deed,  until  June,  1801,  he  treated  them 
in  a  lawful  and  humane  manner. 

351  *The  defendant  thereupon  proved, 
on  his  part,  by  William  Mann,  ad- 
ministrator of  the  said  John  Finney,  tha(, 
in  the  year  1797,  when  the  said  deed  bears 
date,  the  said  John  Finney  was  very  much 
involved  in  debt;  that  he  died  in  the  fol- 
lowing year;  and  that  he,  the  said  Mann, 
has  not,  and  never  has  had,  in  his  hands, 
assets  sufficient  to  pay  all  the  said  John 
Finney's  creditors;  and  that  the  defendant 
was  one  of  his  creditors  who  levied  his  ex- 
ecution on  the  said  negroes. 

Whereupon  the  plaintiff,  by  his  counsel, 
moved  the  Court  to  instruct  the  jury,  that, 
if  they  should  be  of  opinion,  from  the  said 
deed,  that  the  raising  of  the  slaves,  in  the 
said  agreement  mentioned,  by  the  plaintiff, 
until  they  should  arrive,  respectively,  to 
the  age  of  twenty-one  years,  was  the  real 
bona  fide  consideration  which  induced  the 
said  John  Finney  to  convey,  to  the  said 
plaintiff,  the  services  of  the  said  negroes 
until  they  should  so  attain  to  the  age  of 
twenty -one  years,  respectively,  such  a  con- 
sideration is,  in  law,  to  be  deemed  a  valu- 
able consideration.  And  the  Court  did  so 
instruct  the  jury ;  to  which  opinion  of  the 
Court  the  defendant  excepted. 

The  jury  found  a  general  verdict  for  the 
plaintiff;  whereupon,  the  defendant  moved 
the  Court  for  a  new  .  trial,  on  the  ground, 
that  the  agreement  between  the  plaintiff 
and  John  Finney  was  insufficient,  in  law, 
to  protect  the  slaves  therein  mentioned 
against  the  claims  of  the  said  Finney's 
creditors,  of  whom  the  defendant  was  one; 
which  motion  the  Court  overruled;  *'the 
question,  as  to  the  adequacy  of  the  consid- 
eration, having  been  inquired  of  by  the 
jury:"  and    the  defendant  again  excepted. 

Judgment  being  entered  for  the  plaintiff, 
the  defendant  appealed  to  this  Court. 

Tuesday,    January     12th,    1813,    JUDGE) 

ROANE    pronounced    the    opinion    of   the 

Court,  that  the  deed  in  the  bill  of  exceptions 

contained,    having    been    made  by  a 

352  ^person  indebted  at   the  time,    being 
grounded  on    no  valuable   considera- 
tion,   moving  to    the  grantor   for,  and    on 
account  of,  the  slaves  thereby   transferred. 
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and  having^  imposed  no  conditions  even  in 
favour  of  the  slaves  themselves,  other  than 
such  as  are  imposed  by  the  principles  of 
law  and  humanity,  upon  every  just  and 
humane  master,  and  a  right  having:  been 
moreover  reserved  to  the  grantor,  under 
circumstances,  to  resume  the  possession 
of  the  said  slaves,  prior  to  the  expiration 
of  the  term  for  which  they  are  conveyed, 
in  and  by  the  terms  of  the  deed  aforesaid, 
ought  to  be  considered,  in  relation  to  the 
appellant,  one  of  the  creditors  of  the 
grantor,  as  a  voluntary  deed;  that,  there* 
fore,  the  instruction  given  by  the  district 
Court  in  the  first  bill  of  exceptions  c«in- 
tained,  was  improper,  and  that  the  said 
judgment  is  erroneous. 

Judgment  reversed;  verdict  set  aside; 
and  cause  remanded  for  a  new  trial,  on 
which  no  such  instruction  is  to  be  given. 


Freeland  and    Kennan,    Administrators   of 
Peter,  v.  Coclce's  Representatives. 

Monday,  Dec.  Ist.  1812. 

f.  Account  Rendered— Account  flust  Be  Taken  To- 
gether.*—When  a  party  claims  to  charge  another 
by  virtue  of  an  account  rendered,  he  mast  take 
that  account  altogether,  and  not  garble  or  alter  it, 
tinless  he  can  sarcharge  or  falsify  the  same, 
either  by  showing  errors  in  calculation,  or  prov- 
ing, from  other  testimony,  that  it  Is  Incorrect  as 
to  the  amount  charged  or  debited,  or  stated  upon 
principles  not  conformable  to  the  agreement  or 
understanding  of  the  parties  at  the  time. 

3.  Same— Same— Chancery  Practice.— in  such  case, 
the  Ck>urt  of  equity  may  direct  the  books  of  the 
party  rendering  the  account  to  be  produced,  to 
see  whether  such  account  is  drawn  up  conforma- 
bly with  the  books,  or  altered  by  an  after  thought: 
in  the  former  of  which  events  a  presumption 
wonld  arise,  that  such  was  the  original  under- 
standing and  intention  of  the  parties,  unless 
proof  were  exhibited  to  the  contrary;  and  In  the 
latter,  such  presumption  would  be  done  away. 

Upon  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery,  for  the  Rich- 
mond district,  afifirming  a  decree  of  the 
county  Court  of  Prince-George. 

The  appellees,  representatives  of 
353  James  Cocke,  deceased,  *were  plain- 
tiffs in  the  suit;  the  object  of  which, 
originally,  was  to  'recover  of  the  ad- 
ministrators of  Walter  Peter,  the  sum 
of  1401.  16a.  3d.,  with  interest  thereon, 
from  the  second  day  of  January,  1801, 
in  consequence  of  the  award  and  de- 
termination of  certain  arbitrators,  made 
and  rendered  after  the  said  Peter's  death, 
in  pursuance  of  an  arbitration  bond  exe- 
cuted in  his  lifetime;  the  plaintiffs  alleg- 
ing that  such  award  was  made  up  by  the 
consent  of  James  Freeland  and  Robert 
Kennan,  his  administrators.  This  consent 
they  denied  by  their  answer,  and  also  de- 
murred to  the  bill,  on  the  ground,  that  the 
powers  conferred  on  the  arbitrators  ceased 
and  determined  at  the  death  of  Walter 
Peter,  and  that  the  proper  remedy  of  the 
plaintiffs,  if  the  award  was  valid,  was  in  a 
Court  of  common  law. 


*Evldence— Production  of  Accounts  of  Adversary- 
Must  Be  Taken  as  a  Whole.— When  a  party  calls  for 
the  production  of  and  uses  the  writing  or  account  of 
his  adversary,  the  whole  writing,  the  whole  account, 
debits  and  credits,  is  thns  made  evidence  in  the  case. 
It  cannot  be  garbled:  one  side,  or  showing  of  it 
merely  cannot  be  used  for  the  hurt  of  one  party  to 
the  benefit  of  another.  Rowan  v.  Chenoweth,  49  W. 
'*  '^7. 88  S.  E.  Rep.  646,  citing  the  principal  case  as 
'y  for  the  proposition. 


The  plaintiffs  then  filed  an  .amended  bill, 
in  which  they  prayed  a  decree  for  such 
balance  of  account,  as  might  appear  due, 
on  a  fair  and  final  settlement  of  all  mat- 
ters between  the  estate  of  the  said  James 
Cocke,  and  the  defendants'  intestate. 

In  answer  to  the  amended  bill,  the  de- 
fendants admitted  there  had  been  various 
transactions  between  the  said  James  Cocke 
and  Walter  Peter,  on  their  partnership  ac- 
count, (as  members  of  a  company  called 
the  Hood's  Company,)  and  individually; 
but  relied  on  a  settlement  of  all  thoae  ac- 
counts made  between  Walter  Peter,  in  hii 
lifetime,  and  Joshua  Poythress,  one  of  the 
executors  of  the  said  James  Cocke,  and 
himself,  a  partner  of  the  Hood's  concern, 
as  would  appear  from  a  paper,  (annexed 
to  the  answer, )  signed  by  the  said  Joshua 
Poythress,  and  bearing  date  October  13tfa, 
1783;  according  to  which,  the  t>alance 
then  due  to  the  said  Peter,  from  the  said 
Cocke's  estate,  was  4,066  pounds  of  tottacco. 
with  interest  thereon,  from  the  19th  of 
December,  1781;  which  tobacco  balance, 
they  extended  in  money,  at  36s.  per  cwt., 
October  13th,  1783.  They  allowed,  how- 
ever, certain  credits,  for  subsequent  pay- 
ments, so  as  to  reduce  that  balance  to 
354  *131.  14s.,  on  which  sum  they 
charged  interest  from  May,  17!I2. 

No  depositions  were  taken  on  either  side. 

The  county  Court  referred  the  acconnts, 
between  the  parties,  to  a  commissioner, 
who  made  a  report,  showing  a  balance 
due  from  Walter  Peter  to  James  Cocke,  on 
the  30th  of  May,  1781,  of  911.  83h(d.,  in 
paper  money,  which,  reduced  by  the  scale 
of  depreciation,  was  stated  at  12s.  Id.; 
debiting,  also,  (conformably  with  the  ac- 
count exhibited  by  the  defendants,)  Walter 
Peter  with  a  cash  payment  of  121.  5d., 
April  12th,  1785;  with  another,  in  the  sane 
year,  of  401. ;  and  with  two  tobacco  pay- 
ments, July  12th,  1791,  and  May  5th,  1792, 
amounting  to  4,145  pounds,  rated,  partly, 
at  15s.  and  6d. ,  and  partly  at  14s.  and  6d. 
per  cwt.,  and  extended,  in  money,  at  31L 
Is.  5d.  The  commissioner  acknowledged, 
that  the  only  document  exhibited  by  the 
parties  for  his  government,  was  an  account 
furnished  by  Walter  Peter,  to  the  ezecnton 
of  James  Cocke,  embracing,  not  only  the 
transactions  between  them  as  individuals, 
but  all  those  of  the  said  Cocke  with  the 
Hood's  Company.  With  the  latter,  there 
appeared,  from  that  statement,  to  have  been 
several  account •«  kept,  and  left  open  until 
the  time  of  making  the  same;  the  bal- 
ances on  which,  as  well  as  some  caah  pay- 
ments entered  in  one  of  them,  wm 
extended  in  tobacco  at  various  prices,  and 
then  carried  to  the  account  current,  the 
balance  in  which,  in  favour  of  James 
Cocke,  was  also  extended  in  tobacco: 
thereby  giving  a  balance  in  favour  of 
Walter  Peter  (including  some  interest' 
of  4,066  pounds  of  tobacco.  This  method  of 
stating  the  accounts,  operated  so  much  to 
the  injury  of  James  Cocke,  as  to  be 
deemed,  by  the  commissioner,  inadmis- 
sible, without  a  satisfactory  reason  there- 
for, which  he  had  not  been  able  to  obtain 
from  the  parties;  he  thought  it  more  eqai- 
table  to  bring  all  the  transactions  between 
the  said  Cocke   and   the   Hood's  Company, 
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nto  a  general  account,  and  at  the  close  of 
hose  transactions  to  carry  the  balance 
due  thereon,  to  his  debit,  in  account 
55  current  with  Walter  Peter;  *as,  at  the 
time,  there  appeared  to  be  a  balance, 
n  the  said  Peter's  hands,  more  than  suf- 
icient  to  cover  Cocke's  debt  to  the  Com- 
pany ;  a  method  adopted  by  the  said  Peter 
n  the  account  current,  of  date  the  10th  of 
September,  1778. 

To  this  report  the  defendants  excepted, 
'1st.  Because  the  commissioner  himself 
tates,  that  the  only  document  exhibited, 
or  hi«  government,  was  Walter  Peter's  ac- 
:ount,  exhibited  to  the  executors  of  the 
aid  James  Cocke  many  years  ago,  and  yet 
le  undertakes  to  change  and  new  model 
hat  account,  many  years  after  it  was  ren- 
lered;  against  every  rule  of  evidence, 
from  which,  it  is  plain,  that  no  account, 
f  relied  upon  at  all,  can  be  garbled,  but 
hat  it  must  be  admitted  or  rejected  in 
oto,)  and  against  the  conviction  of  the  ex- 
cutors  themselves,  (more  conversant  with 
heir  testator's  affairs  than  the  commis- 
ioner  can  be, )  who  did  not  dispute  the  ac- 
;ount,  but  did  actually,  in  part,  discharge 
t;  2dly.  Because  the  commissioner  entirely 
lisregards  Joshua  Poythress's  settlement 
>f  this  account,  and  his  acknowledgment 
hereof,  under  his  own  hand,  although  such 
tettlement  was  obligatory  on  the  said  Poy- 
hress,  as  the  representative  of  the  said 
i^ocke,  and  on  every  representative  of 
lim ;  and,  3dly.  Because  the  commissioner, 
ifter  having  struck  a  fancied  balance 
gainst  the  said  Walter  Peter's  estate,  gives 
nterest  upon  it;  although  such  balance  is 
me  of  his  own  creation,  and  was  never  ad- 
usted  until  the  time  of  his  own  report." 

The  county  <^ourt  overruled  the  excep- 
ions,  and  confirmed  the  report;  which  de- 
;ree  was  affirmed  by  Chancellor  Taylor. 

In  this  Court,  the  cause  was  argued  in 
he  reportor's  absence. 

Wednesday,  March  17th,  1813,  the  presi- 
lent  pronounced  the  Court's  opinion;  *4hat 
he  decree  of  the  Superior  Court  of 
Chancery  is  erroneous:  therefore, 
i56  *the  same  is  reversed  with  costs ;  and 
this  Court,  proceeding,  &c.  is  of 
(pinion,  that  when  a  party  claims  to  charge 
mother,  by  virtue  of  an  account  rendered, 
le  must  take  that  account  altogether,  and 
lot  garble  or  alter  it,  unless  he  can  aur- 
;harge  or  falsify  the  same,  either  by  show- 
ng  errors  in  calculation,  or  by  showing, 
Tom  other  testimony,  that  it  is  incorrect, 
IS  to  the  amount  charged,  or  credited ;  or 
>y  showing,  in  the  present  case,  that  there 
vas  no  agreement,  or  understanding,  that 
he  balances  should  be  turned  into  tobacco, 
md  then  that  tobacco  turned  again  into 
noney;  without  which,  although  it  makes 
I  material  difference  in  the  result,  the  ac- 
:ounts  rendered  must,  nevertheless,  be 
aken  in  the  manner  in  which  they  are 
itated,  where  such  accounts,  alone,  are  re- 
ied  on  to.  support  the  charge. 

**The  Court,  however,  is  of  opinion,  that, 
IS  the  county  Court  could  have  directed  the 
)ooks  of  Peter,  and  of  Hood's  Company, 
:o  have  been  laid  before  the  commissioner, 
n  order  to  see  whether  the  accounts,  when 
-aised,  were  extended  in  tobacco,  or  whether 
:hat  was  an  after  thought;  (in  the   former 


of  which  events,  a  presumption  would  arise, 
that  such  was  the  original  understanding 
and  intention  of  the  parties,  unless  proof 
was  exhibited  to  the  contrary:  and,  in  the 
latter,  that  presumption  would  be  done 
away;  and  the  comjnissioner's  report,  con- 
sequently, be  justified,  or  not,  according 
as  the  fact  should  turn  out;)  but  if  nothing 
sh6uld  appear  to  show  that  the  accounts 
were  expressly  extended  in  tobacco,  and 
that  a  given  sum,  in  that  medium,  was  due 
on  the  19th  of  December,  1781 ;  yet,  as  it 
appears  that  more  tobacco  has  since  been 
paid  than  the  amount  of  that  debit,  with 
interest,  (exclusive  of  121.  5d.,  paid  in 
money,)  the  appellees  ought  to  have  had 
an  opportunity  of  showing,  that  this  second 
change  of  a  tobacco  debt  into  money,  was 
not  a  mode  of  settlement  agreed  on ;  either 
by  express  proof  to  the  contrary;  or  by 
proving  those  payments  by  other  tes- 
357  timony  than  the  account  ^thereof  ren- 
dered ;  so  as  to  oblige  the  appellants 
to  prove  such  agreement. 

*'The  Court  is,  therefore,  of  opinion,  that 
the  accounts,  rendered  and  relied  on,  did 
not  warrant  the  report  of  the  commissioner 
in  this  cause ;  and  that  the  decree  of  the 
said  county  Court  is  also  erroneous ;  which, 
therefore,  is  hereby  reversed,  with  costs; 
and  the  cause  is  remanded  to^the  said  Court 
of  Chancery,  and  from  thence  to  the  county 
Court,  with  instructions  to  direct  an  in- 
quiry to  be  made,  and-  an  account  to  be 
taken,  agreeably  to  the  above  principles, 
in  order  to  a  final  decree. 


Hartahorne  v.  Whittles. 
Thursday,  Dec.  10th.  1812. 

Covenant— By  Parties  Named  In  Instrument  as  Asentj.* 

—If  persons  contracting  by  a  charter-party,  under 
peal,  .bind  themselves  each  to  the  other,  as  on 
their  own  behalf,  each  may  maintain  an  action 
for  covenant  broken,  against  the  other  in  his  in- 
dividual capacity:  notwithstanding  they  were 
described.  In  the  Introductory  part  of  the  instru- 
ment, and  in  their  signatures,  as  agents  for  other 
persons. 

An  action  for  covenant  broken,  was  in- 
stituted in  the  borough  Court  of  Norfolk, 
by  William  Hartshorne,  jun.  against  Con- 
way &  Fortesque  Whittles,  upon  a  char- 
ter party  of  affreightment.  The  declara  tion 
set  forth  the  instrument  in  question,  as  ex- 
ecuted, by  the  defendants,  to  the  plaintiff, 
without  mentioning  that  either  party  acted 
as  agents  for  other  persons.  Oyer  being 
prayed  of  the  charter-party,  it  appeared  to 
have  been  signed  and  sealed  by  "Conway 
&  F.  Whittle,  agents  for  John  Bell,"  and  by 
''William  Hartshorne,  jun.  for  the  owners 
of  brig  Two  Brothers;"  the  introductory 
part  being  worded  in  like  manner;  but  all 
the  covenants,  by  both  parties,  were  ex- 
pressed as  on  their  own  behalf;  and  for 
their  due  performance,  they  bound  them- 
selves, each  to  the  other,  in  the  penal  sum 
of  five  thousand  dollars."  The  covenants 
by  C.  A  F.  Whittles,  were,  **for  them- 
selves, their  factors,  and  assigns."  They 
demurred,  generally,  to  the  declaration; 
but  their  demurrer  was  overruled.  They 
then  pleaded  ''covenants  performed;" 
and,  issue  being  joined  thereupon,  a   ver- 


*See  monograph icfio^«  on  "Covenant,  The  Action 
of  "  appended  to  Lee  v.  Cooke,  1  Wash.  800. 
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diet  was  found  *for  the  plaintifip,  and 
judgement  entered  accordingly,  which 
was  reversed  by  the  district  Court  of 
Suffolk,  on  the  ground  that  '4he  charter- 
party  clearly  proved  the  intention  of  the 
contracting  parties  to*  bind  themselves  as 
agents,  and  not  as  principals;  although 
some  of  the  expressions  are  strongly  char- 
acteristic of  the  contrary."  Whereupon, 
the  plaintiff  appealed  to  this  Court. 
Thursday,  December  10th,  1812,  the  cause 

was   argued  by ,  for  the   appellant :  no 

counsel  appearing  for  the  appellees. 

Saturday,     March     6th,     1813.     JUDGB5 
ROANE    pronounced    the    opinion 
Court;  that  the   judgment    of    the 
Court     be     reversed,     and     that 
borough    Court  affirmed. 


of  this 
district 
of    the 


Mayo  V.  Murchie. 
October.  1811. 

I.  Lottery*— Psrol  Evidence. t— If  the  owner  of  a  tract 
of  land,  on  a  naviffable  river,  was  autborlzed.  by 
law,  to  establish  a  town  upon  it,  and  dispose  of 
the  lots  by  way  of  lottery;  and,  in  the  scheme  of 
such  lottery,  as  advertised,  adventurers  therein 
were  assured  that  the  lots  should  be  laid  off 
in  a  town  ''convenient  to  the  river,  with  public 
landlnfiTs:*'  parol  testimony  is  admissible,  in  aid 
of  the  inference  deduclble  from  such  printed 
proposals,  to  establish  an  equitable  title  in  the 
inhabitants  of  the  town,  as  tenants  in  common,  to 
a  piece  of  ground,  between  the  river  and  the  lots 
actually  laid  off  for  the  town. 

a.  Chancery  Practice- Suit  for  Legal  Title  to  Land- 
Parties,  t— Where  a  plaintiff  in  equity,  having  the 
equitable  title  to  land,  sues  for  the  leffal  title,  the 
person  holding  such  le^al  title  is  a  sufficient  de- 
fendant: without  makinff  the  person,  of  whom  he 
purchased,  a  party  to  the  suit.S 


•Lottery— Construction  of  Deed.— See  principal  case 
cited  with  approval  in  Lyons  v.  Brown.  Glim.  123. 
See  generally,  monographic  note  on  "Lotteries" 
appended  to  Phalen  v.  Com.,  1  Rob.  718. 

tPrlnted  Proposals— Parol  Evidence.- As  deciding 
that  parol  testimony  was  admissible  in  aid  of  the 
inference  deduclble  from  the  printed  proposals,  to 
establish  an  equitable  title  of  the  inhabitants  of  the 
town  as  tenants  in  common,  the  principal  case  is 
cited  in  Skeen  v.  Lynch,  l  Rob.  191. 

Evidence- Printed  Reports.— The  principal  case  is 
cited  in  Taylor  v.  Com.,  dd  Gratt.  788.  789,  795,  where 
the  question  arose  as  to  the  risrht  to  Introduce  in 
evidence  the  report  of  the  principal  case  as  con- 
tained in  3  Munf.,  the  original  record  in  the  case 
having  been  lost  by  flre. 

Railroads  In  Streets— Rights  of  Lot  Owners  to  Con. 
pensatlon.— Concerning  the  question  as  to  whether 
owners  of  adjoining  lots  are  entitled  to  compensa- 
tion from  a  railroad  company  legally  occupying  a 
street,  see  Spencer  v.  R.  R.  Co.,  28  W.  Va.  428.  citing 
the  principal  case  on  this  point.  See  the  principal 
case  also  cited  in  Yates  v.  Town  of  Warrenton.  84 
Va.  340.  4  S.  E.  Rep.  818. 

tCbancery  Practice— Parties.— The  rule  is  general 
and  well  established  that  all  persons  concerned  in 
interest  shall  be  made  parties,  for  two  purposes. 
1.  to  settle  the  controversy  all  around;  and  2.  be- 
cause no  decree  should  be  made  effecting  the  inter- 
est of  any  man.  unless  he  has  had  an  opportunity  to 
contest  it:  for  if  all  parties  are  not  before  the  court 
contradictory  decrees  may  result,  between  which 
the  right  of  a  party  may  be  overlooked  or  crushed. 
TucKBR.  P.,  citing  the  principal  case  in  his  dissent- 
ing opinion  to  Buck  v.  Penny  backer,  4  Leigh  11.  To 
the  same  effect,  see  the  principal  case  cited  in  Buck 
V.  Pennybacker.  4  Leigh  9;  Collins  v.  Lofftus.  10 
Leigh  10:  Morgan  v.  Blatchley.  83  W.  Va.  168. 10  S.  E. 
Rep.  282.  But  a  person,  to  be  a  party  in  interest, 
must  be  interested  in  the  property  involved  in  the 
issue.  It  is  not  sufficient  that  he  may  be  interested 
in  the  question  litigated,  or  that  by  the  determina- 
tion of  the  question  litigated,  he  may  be  a  party  in 
interest  to  some  other  suit  growing  out  of  the  de- 
cision of  the  question  litigated.  Elcan  v.  Lancas- 
terian  School.  2  Pat.  &  H.  09,  citing  the  principal 
case  as  authority. 

SNote.  The  doctrine  here  laid  down  is  not  con- 
sistent with  that  expressed  in  the  first  marginal 
note  to  the  case  of  Hoover  v.  Donnally.  8  H.  &  M.  818. 


a.  Chancery  Jurisdiction— Consent  of  Parties— Bffect.| 

—Although  consent  of  parties  cannot  give  a  Court 
of  equity  jurisdiction,  or  supply  the  total  absence 
of  other  necessary  parties:  yet  such  consent  may 
dispense  with  the  strictness  of  form,  and  enable 
the  Court  to  decide  a  cause  in  relation  to  parties, 
who  are.  in  fact,  though  possibly,  irregularly, 
before  it. 
4.  Chancery  Practice— Bill  by  Surviving  Tmstae.— 
Under  what  circumstances  a  single  surviving 
trustee  of  a  town  is  competent  to  be  the  plaintiff 
in  a  bill  In  equity,  for  the  purpose  of  asserting  the 
right  of  the  inhabitants  generally,  to  land  laidoff' 
and  annexed  to  such  town  as  a  common. 

John  Murchie,  surviving   trustee    of    the 
town  of  Manchester,  filed  his  bill  in 

359  the  Superior  Court  of  Chancery,  *for 
the  Richmond  district,    against  John 

Mayo,  Charles  Carter,  surviving  trustee  of 
William  Byrd,  and  William  Nelson,  his 
agent;  stating,  **that,  in  the  year  17 — , 
Colonel  William  Byrd  proposed  to  found  the 
said  town  of  Manchester,  by  way  of  lottery ; 
and  agents  were  appointed  by  him  and  his 
trustees,  for  superintending  the  laying  off 
and  bounding  of  the  same;  that  the  said 
agents  proceeded  to  execute  the  business 
thus  confided  to  them;  and,  in  making  out 
the  boundaries  of  the  town,  they  expressly 
declared  and  set  apart  the  slip  of  land  which 
lies  between  James  River  and  the  lot^  of 
the  said  town,  near  what  is  now  called 
Mayo's  bridge,  as  part  of  the  said  town,  to 
be  annexed  thereto,  and  held  by  the  inhab- 
itants thereof,  as  a  common,  forevez';  and 
the  same  hath  been  so  held  and  enjoyed  by 
the  inhabitants  of  the  said  town  ever  since; 
that,  although  this  piece  of  ground  is  not 
described,  as  a  common,  in  the  plan  of  said 
town,  yet  that  circumstance  is  not  mate- 
rial; because  none  of  the  streets,  or  other 
public  ground,  belonging  to  the  said  town, 
is  there  described;  and,  therefore,  it  might 
as  well  be  objected,  that  the  town  has  no 
streets,  as  that  it  has  not  the  common 
aforesaid ;  for  both  equally  rest  upon  the 
verbal  declaiations  of  the  agents,  and  the 
tacit  consent  of  Colonel  Byrd  and  his  trus- 
tees ;  that  this  consent  was  manifested  by 
various  acts,  and,  particularly,  on  a  cer- 
tain occasion,  when  Colonel  Byrd,  through 
mistake,  had  sold  a  piece  of  the  said  slip  of 
land  to  James  Lyle;  for,  immediately  on 
his  discovering  it,  he  gave  up  the  sale, 
and  i^ade  the  said  I^yle  compensation  for 
it  in  an  adjoining  part  of  the  said  town  ; 
that  the  said  slip  of  land  is  absolutely  nec- 
essary to  the  said  town,  in  order  to  enable 
the  inhabitants  thereof  to  approach  the 
river  with  facility ;  and,  without  it,  the 
communication  between  a  great  part  of 
the  town  and  river,  will  be  entirely  cut  off ; 
although,  in  the  printed  scheme  of  the  lot- 
tery, public  landings  were   promised  them ; 

that  all  these  facts  were  well  known  to 

Mayo,  who,    nevertheless,    for  a    tri- 

360  fling  consideration,    ^purchased     the 


But  see  Edgar  y.  Donnally  &  Jones.  2  Munf.  387,  pi. 
2:  and  ibid.,  890.  801.— Note  in  Original  EdiUon. 

ICIiancery  Jnrlsdlctloa— Consent  of  Psrtles— Effect. — 
See,  citing  tbe  principal  case  on  this  subject,  Ecbols 
Y.  Brennan.  99  Va.  154,  87  S.  E.  Rep.  780:  .Callaghan 
V.  Circle,  13  W.  Vau  671  et  mq.  See  furtber.  mono- 
grapbic  note  on  ''Jurisdiction"  appended  to  Pbippen 
y.  Durbam,  8  Gratt.  457. 

Chancery  Pmctlce-Constmction  of  Bills.— To  tbe 
point  tbat  "a  rigid  and  technical  construction  of 
bills  and  proceedings  in  equity'*  Is  exploded  in  fayor 
of  substance,  tbe  principal  case  is  cited  In  Baugber 
y.  Eicbelberger,  11  W.  Va.  230;  Sturm  v.  Fleming. 
28W.  Va.412. 
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said  Bjrd's  right  to  the  said  slip  of 
land,  and  obtained  a  deed  therefor  (al< 
though  the  same  was  then  in  the  posses- 
sion  of  the  said  town)  from  him  and  two 
of  his  trustees,  without  any  warranty ;  a 
circumstance  which  of  ititelf,  evinces  a 
doubt   about   the   title;  and  this  is  further 

manifested    by   the   failure  of  the  said 

Mayo,  to  assert  his  right  thereto  during  his 
lifetime ;  but  John  Mayo,  his  son  and  dev- 
isee,   alleging,    (since     the    death    of   the 

said Mayo, )  that   the  legal  estate  was 

never  conveyed  to  the  said  town,  and  that  it 

passed  by  the  said  deed  to  the  said 

Mayo,  and  from  him  to  the  said  John  Mayo, 
his  devisee,  had  commenced  an  action  of 
ejectment  against  the  complainant,  as  trus- 
tee of  the  said  town,  in  the  Richmond  dis- 
trict Court,  and  threatened  to  turn  him  and 
the  said  inhabitants  out  of  possession;  not- 
withstanding their  equitable  title  afore- 
said." The  prayer  of  the  bill,  therefore, 
was,  that  John  Mayo  be  enjoined  from  all 
further  proceedings  in  his  said  suit;  that 
he,  and  the  said  Charles  Carter,  by  William 
Nelson,  his  agent,  appointed  by  the  High 
Court  of  Chancery,  be  decreed  to  convey 
the  said  slip  of  land  to  the  complainant,  as 
trustee  for  the  said  town ;  that  the  com- 
plainant, and  the  inhabitants  of  the  said 
town,  be  quieted  in  the  possession  thereof; 
and  for  general  relief. 

The  defendant,  John  Mayo,  by  his  an- 
swer, ^'admitted  that  the  late  Colonel  Wil- 
liam Byrd  did  institute  a  lottery ;  but,  for 
the  particulars  thereof,  referred  to  such 
proof  as  the  complainant  should  produce;" 
averring,  **that  the  defendant  knew  noth- 
ing of  the  agents,  of  the  said  lottery,  hav- 
ing declared  or  set  apart  the  slip  of  land, 
in  the  bill  mentioned,  to  be  annexed  to  the 
said  town,  and  held  by  the  inhabitants  as 
a  common ;  nor  doth  he  believe  it  to  be  so ; 
and,  among  the  proofs  to  the  contrary,  he 
appeals  to  the  inability  of  the  complainant 
to  produce  any  written  or  printed  document, 
which  was  ever  made  public,  whereby  it 
was    so  set   apart^"    He  denied,  **that  the 

said  inhabitants  ever  enjoyed  the  said 
361      *slip  of  land  by  virtue  of  an  assertion 

of  right  on  their  part,  or  any  derelic- 
tion of  right  on  the  part  of  John  Mayo, 
(the  defendant's  father,  from  whom  he  ul- 
timately derived  a  title,)  or  of  the  defend- 
ant himself,  or  any  other  person,  who 
had  claimed  under  the  said  John  Mayo: 
that  the  reasoning  of  the  complain- 
ant, drawn  from  a  supposed  omission 
to  describe  the  streets  and  public  ground 
in  the  plan  of  the  said  town,  need  not 
(as  the  defendant  believes)  be  answered; 
but,  if  necessary,  the  defendant  would 
only  refer  to  the  plan  itself,  and  to  the 
impossibility  of  laying  oflf  the  lots  with- 
out laying  off  the  streets,  &c.  as  a  con- 
sequence; that  this  defendant  would  not 
yield  to  any  declarations  said  to  be  made 
by  Colonel  Byrd,  or  his  trustees,  nor  to 
any  act,  which  they  may  have  done,  in 
derogation  of  the  deed  from  the  said  Byrd, 
and  two  of  his  trustees,  (Peyton  Randolph 
and  John  Page,)  in  the  year  1774;  that  the 
defendant  cannot  speak  of  any  act  of 
Colonel  Byrd,  concerning  a  piece  of  the 
said  slip,  to  James  Lyle ;  but  no  such  act 
could  have  varied  the  right  of  this  defend- 


ant ;  that,  as  to  the  necessity  of  the  said 
slip  to  the  said  town,  this  defendant  holds 
it  to  be  immaterial,  if  true;  but  the  com- 
plainant himself  seems  to  admit,  that  the 
inconvenience  to  the  inhabitants  is  only 
on  the  ground  of  the  degree  of  facility  with 
which  the  river  is  approached;  that  the 
landings  may  be  approached  without  the 
use  of  the  said  slip  of  land ;  that  the  said 
John  Mayo,  when  he  obtained  his  deed 
aforesaid,  did  not  know,  think,  or  believe, 
(as  far  as  this  defendant  believes,)  that  the 
said  slip  of  land  was  in  the  possession  of 
the  said  town;  that  the  compensation, 
expressed  in  the  said  deed,  was  a  fair 
one,  in  point  of  amount,  and  from  the 
nature  of  the  bargain ;  that  the  said  deed 
was  conformable  ^o  deeds,  of  that  kind,  in 
general;  and  no  disadvantageous  inference 
ought  to  be  made  from  the  want  of  a  war- 
ranty; because  the  trustees  were  not  in  the 
habit  of  making  a  warranty;  and  Colonel 
Byrd,  it  is  believed,  made  one  to  the  trus- 
tees, in  the  original  conveyance  from  him 
to  the  said  trustees ;  that  this  defend- 
362  ant  *does  not  believe  that  the  said 
John  ever  did  doubt  his  title  to  the 
said  land ;  but,  on  the  contrary,  it  is  noto- 
rious that  he  did  frequently  assert  his  title 
thereto;  that,  in  consequence  of  the  bill 
and  suit  of  the  complainant,  this  defendant 
had  suspended  the  prosecution  of  his  eject- 
ment, and  had  obtained  a  decree  of  this 
Court  against  the  said  trustees ;  to  which, 
and  the  proceedings  therein,  this  defendant 
refers,  in  order  that  the  whole  of  this  con- 
troversy may  be  finally  heard  in  this 
Court." 

To  this  answer,  the  plaintiff  replied  gen- 
erally ;  and  commissions  to  take  depositions 
were  issued. 

Daniel  Moore  deposed,  that,  at  the  time 
the  town  of  Manchester  was  laid  off,  he 
acted  as  one  of  the  chain  carriers ;  and  that 
the  slip  of  ground  between  the  mill  canal 
and  the  river  was  run  round  with  the  chain, 
and  was  not  laid  off  into  lota,  but  left  as  a 
common,  or  street,  for  the  use  of  the  said 
town. 

James  Lyle  deposed,  that,  in  the  begin- 
ning of  the  year  1769,  he  applied  to  the  late 
Colonel  William  Byrd  to  purchase  from  him 
half  an  acre  of  the  land  lying  below  the 
mill,  between  the  range  of  lots  and  the 
river,  whereon  to  build  a  wheat  house; 
promising  to  leave  a  street  between  the 
land  meant  to  be  purchased,  and  the  range 
of  lots ;  that  Colonel  Byrd  agreed  that  he 
should  have  half  an  acre  of  that  land  for 
the  sum  of  twenty-five  pounds,  which  he 
paid  in  hand  to  the  said  Byrd,  who  promised 
to  make  him  a  deed  for  the  same  when  re- 
quired; that,  shortly  afterwards.  Colonel 
Archibald  Cary  waited  on  the  deponent, 
and  expressed  his  surprise  that  he  should 
purchase,  or  that  Colonel  Byrd  shoul«1  offer 
to  sell  or  dispose  of  any  of  the  land  between 
the  river  and  the  mill  canal,  and  said,  that 
neither  Colonel  Byrd,  nor  his  trustees,  had 
any  right  to  sell  or  dispose  of  one  foot  of 
that  land;  adding,  that  Colonel  Byrd, 
and  his  trustees,  had  appointed  and  empow- 
ered him,  with  others,  (viz.  Benjamin 
Watkins  and  James  Patteson,  as  the  depo- 
nent believed,)  and  had  given  them  full 
power   and   authority    to   survey    and    lay 
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ofiP   the    town    of    Manchester,    with 

363  ^streets,  and  such  other  conveniences 
as    they    thought  right   and    proper; 

and  that,  after  mature  deliberation,  the 
managers  resolved  and  concluded,  that  the 
whole  of  the  land  lying  between  the  river 
and  the  mill-race  and  canal,  from  the  fishing 
place  to  the  upper  extremity,  except  the 
ferry  lot,  and  the  three  lumber  and  wheat 
houses,  belonging  to  James  Lyle,  Thomas 
Yuell,  and  Alexander  Stewart,  with  egress 
and  regress,  should  be  given  up  and  allotted 
for  a  common  to  the  town  of  Manchester 
forever.  Soon  after  this  conversation,  the 
deponent  waited  on  Colonel  Byrd,  and  in- 
formed him  thereof;  Colonel  Byrd  said, 
*'he  thought  that  land  had  still  been  his 
own,  and  at  his  own  disposal,  but  it  was 
true  that  he  and  his  trustees  had  trusted 
the  whole  management  to  Colonel  Cary, 
and  the  others,  to  lay  off  the  town  of  Man- 
chester, with  streets  and  conveniences,  as 
they  thought  right  and  proper;  and  what- 
ever they  had  done  in  this  business,  must 
be  binding  on  him;"  and  added,  *'his  sale 
of  the  half  acre  of  land,  being  part  of  the 
common  left  to  the  town  of  Manchester, 
must  be  void;"  which  the  deponent  readily 
agreed  to,  and  received  back  the  considera- 
tion money  he  had  paid.  After  this,  there 
seemed  to  remain  no  doubt  of  the  ground 
contemplated  being  a  common  to  the  said 
town. 

The  deposition  of  David  Patteson,  for- 
merly a  manager  of  Colonel  Byrd*s  estate,  at 
the  .  Fall's  Plantation,  was  to  the  same 
effect  with  that  of  James  Iryle,  in  relation 
to  the  transaction  between  Byrd  and  Lyle. 
This  witness  further  stated,  that,  in  De- 
cember, 1769,  being  in  WiUiamsburgh,  on 
the  business  of  Colonel  Byrd,  his  employer, 
he  understood  from  him,  that  Peterfield 
Trent  wished  to  buy  some  of  his  lots ;  on  a 
conversation  with  Trent,  the  deponent 
found  he  wanted  a  part  of  the  aforesaid 
slip  of  land  near  the  canal  bridge,  and  told 
him  he  would  not  make  such  sale,  well 
knowing  the  trustees  of  the  town  of  Man- 
chester would  object,  as  they  had  done  in 
the  case  of  Mr.  Lyle;  that,  after  some 
time,  Trent   said  he  would  give  201. 

364  for    the    quantity    wanted,     *and    if 
Colonel   Byrd    had  no  right,  the  loss 

was  to  be  his;  on  which  terms,  it  appears, 
the  bargain  was  made.  This  deponent  had 
many  conversations  with  Colonel  Byrd  on 
the  subject  of  the  slip  of  land  aforesaid, 
and  recollects  that,  in  one  of  them,  the  said 
Byrd  observed,  **it  was  very  hard"  (or 
strange)  *^that  they  objected  to  his  sale 
of  it;"  or  words  to  that  effect.  The  depo- 
nent always  considered  the  said  land  be- 
tween the  canal  and  river,  laid  off  as  a 
common,  or  street,  for  the  benefit  of  the 
lots  on  the  north  side  of  the  town  of  Man- 
chester, which  extends  northwardly  to 
nearly  the  mouth  of  the  canal;  below 
which,  there  can  be  no  communication 
with  the  river,  without  passing  through 
that  slip  of  ground,  except  by  the  street  and 
road  leading  to  the  bridge.  This  witness 
also  stated,  that  Byrd's  trustees  were  in  the 
habit  of  adding  their  names  to  deeds  signed 
by  him ;  without  making  further  inquiry. 

Samuel  Weiseger  deposed,  that  he  removed 
from  Col.  Cary's  to  Manchester,  in  the  fall 


of  the  year  1773 ;  that  the  slip  of  ground, 
between  the  mill  canal  and  the  river,  was 
considered,  by  himself,  and  the  inhabitants 
of  the  town  at  large,  as  a  common  belonging 
to  the  said  town,  and  used  and  occupied  by 
the  inhabitants  as  such ;  and  the  same  has 
ever  since  been  so  occupied  and  used  by 
the  said  inhabitants;  and  he  never  heard 
that  right  disputed,  until  Mr.  Mayo  com- 
menced his  suit  in  the  district  Court  of 
Richmond. 

The  deposition  of  Nathaniel  Quarles,  an- 
other inhabitant  of  Manchester,  was  to  a 
similar  effect. 

Robert  Goode  deposed,  that  about  forty 
years  ago  it  was  contemplated  by  the  late 
William  Byrd,  and  his  trustees,  to  dispose 
of  two  tracts  of  land,  one  on  the  north,  and 
the  other  on  the  south  side  of  James  River, 
by  way  of  lottery ;  supposing  that  there 
would  be  a  sufficiency  of  land  on  each  side 
of  the  river  to  comply  with  the  terms,  or 
plan,  as  advertised,  for  the  said  lottery, 
and  to  reserve  the  Fall's  Plantation ;  and 
Benjamin  Watkins,  the  surveyor,  first 
365  made  a  survey  of  the  whole  of  the  *land 
to  be  disposed  of  by  way  of  the  lot- 
tery, and  found,  that  after  allowing  one  or 
two  thousand  acres  to  the  Forge  Lot,  there 
would  not  be  a  sufficient  quantity  of  land 
for  the  purpose  of  establishing  the  town  of 
Manchester,  according  to  the  plan  of  the 
lottery  as  advertised;  and  this  deponent, 
having  been  long  acquainted  with  the  dif- 
ferent land  marks,  was  frequently  called 
upon  by  the  surveyor,  who  told  him  that 
he  should  want  land  to  make  out  as  many 
lots  as  were  promised  to  those  who  would 
become  adventurers  in  the  said  lottery ;  the 
said  surveyor  then  took  out  one  link  from 
his  cnain,  and  continued  surveying,  until 
the  merchants  and  others,  who  were  ten- 
ants, made  a  positive  objection  to  having 
their  tenements  mutilated,  or  divided  into 
lots.  This  objection  was  also  made  by 
other  individuals,  placed  in  the  same  situ- 
ation, on  the  Richmond  side;  and  they 
unanimously  declared,  that  they  would  not 
become  adventurers  in  the  said  lottery,  but 
would  oppose  it  if  their  tenements  were  not 
left  entire ;  and  such  was  the  opinion  of 
Colonel  Byrd's  friends,  generally,  on  find- 
ing that  they  should  want  the  aid  of  the 
merchants  to  carry  the  lottery  into  effect. 
Colonel  Byrd's  steward  a  ad  agent,  (James 
Patteson,)  as  well  as  the  surveyor,  thought 
it  proper  to  decline  surveying  and  laying 
off  the  lots  until  they  could  hear  from  Colo- 
nel Byrd,  and  his  trustees,  upon  this  sub- 
ject ;  they  were  so  dispersed  that  it  was 
some  time  before  the  surveyor  could  be  in- 
structed in  what  manner  he  should  proceed; 
at  length,  after  a  considerable  lapse  of 
time,  Mr.  Patteson,  the  agent,  and  Mr. 
Watkins,  the  surveyor,  were  directed  to 
leave  the  tenements  entire,  and  to  substi- 
tute twenty-five  acres  of  land  more,  on  the 
west  side  of  that  proposed  for  the  establish- 
ment of  the  town  of  Manchester ;  and,  at 
the  same  time,  that  these  instructions  were 
given  to  the  said  surveyor,  he,  with  his 
former  coadjutor,  was  informed,  that,  as 
so  many  difficulties  had,  and  might,  proba- 
bly, arise,  they  were,  in  future,  to  advise 
with  Colonel  Archibald  Cary,  who  was 
fully    authorized    to    direct    and    control. 
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^should  any  other  difficulty   arise  in 

laying  off  the  said  town.  The  sur- 
veyor then  proceeded  in  laying  off  the  said 
town  of  Manchester  into  lots,  until  he  ar- 
rived at  the  canal,  between  which  and 
James  River  there  was  a  narrow  slip  of 
land  which  he  said  he  could  not  lay  off  into 
lots,  in  any  manner,  without  manifest  in- 
jury to  the  lots  on  the  other  side  of  the 
canal;  particularly,  as  a  free  and  direct 
passage,  from  all  the  lots  in  the  said  town, 
to  the  river,  was  guarantied  to  the  adven- 
turers in  the  lottery,  by  the  trustees,  and 
was  accordingly  advertised  to  be  so.  When 
this  difficulty  arose,  Mr.  Watkins,  the  sur- 
veyor, and  Mr.  Patteson,  the  steward,  sent 
immediately  for  Colonel  Archibald  Cary, 
who  (the  deponent  knows)  was  fully  author- 
ized by  Colonel  Byrd,  and  his  trustees,  to 
act  for  them  in  any  matter  respecting  the 
laying  off  the  lands  for  the  establishment 
of  the  said  towns  of  Richmond  and  Man- 
chester. Colonel  Cary  went  up  the  next 
morning,  and,  on  his  way  to  Manchester, 
called  on  the  deponent;  they  rode  together 
to  the  canal,  where  they  met  the  surveyor 
and  Mr.  Patteson  on  the  land  now  in  dis- 
pute ;  and,  after  some  time,  it  was  unani- 
mously agreed  not  to  lay  off  the  land 
between  the  canal  and  James  River,  into 
lots.  Mr.  Watkins,  the  surveyor,  then  ob- 
served to  Colonel  Cary  and  Patteson,  that 
he  was  apprehensive  that  he  should  want 
land,  or  room,  to  make  out  the  number  of 
lots,  on  this  side  of  the  river,  for  the  town 
of  Manchester ;  Colonel  Cary  then  directed 
him  to  measure  the  slip  of  land  between 
the  canal  and  the  river;  which  was  accord- 
ingly done;  and  when  the  quantity  was 
ascertained,  Colonel  Cary  directed  the 
surveyor  to  add  one  row  of  lots  on  the  back 
part  of  the  said  town  of  Manchester,  as 
they  had  determined  to  leave  all  the  land 
between  the  river  and  the  canal  for  a  street 
and  common  to  the  said  town ;  and  four- 
teen lots  were,  accordingly,  added,  which 
may  now  be  observed  as  having  no  cross 
streets  to  them.  The  deponent  had  ever 
believed,  and  never  had  a  doubt,  but  that 
it  was  left  as  a  common  for   the  town,  and 

that  it  was  acknowledged  by  every 
367      person  *  (except   two   or   three)    that 

Colonel  Byrd  had  no  right  to  sell  the 
said  land ;  for  they  were  all  satisfied  that 
it  was  the  case;  except  Colonel  John 
Mayo,  the  father  of  the  present  John 
Mayo. 

This  witness  further  stated,  there 
are  some  lots  below  the  mill  which, 
if  the  slip  of  ground  in  question 
were  to  become  private  property,  would 
be  deprived  of  all  communication  with 
the  other  parts  of  the  town,  but  by 
curtesy  of  the  person  claiming,  or  by  cross- 
ing a  navigable  canal ;  as  they  are  bounded 
on  the  other  two  sides  by  the  Forge  Lot, 
and  Cary's  fishery  lot,  which  are  private 
property ;  that  it  might,  just  as  well,  be 
asked,  why  the  streets  were  not  marked  as 
streets  in  the  plan  of  the  town,  as  why 
this  piece  of  ground,  left  as  a  common, 
was  not  marked  in  the  same  plan  as  a  com- 
mon ;  that,  on  the  premises  in  dispute, 
there  was  a  wharf  built  by  Col.  Byrd,  for 
the  convenience  of  shipping  tobacco  and 
^anding  goods,  as  also  a  public  ferry  below 


the  wharf;  and  that  the  navigation  above 
that  wharf,  for  tide  water  craft,  was  prac- 
ticable but  a  few  yards;  it  being  very 
rocky  above.  Being  asked,  by  the  defend- 
ant, ^^what  authority  did  Col.  Cary  exhibit 
when  he  undertook  to  act  for  Colonel  Byrd 
and  his  trustees?'*  the  witness  answered; 
*'I  was  present  when  Colonel  Cary  appeared 
before  James  Patteson,  agent  for  Colonel 
Byrd,  and  Benjamin  Watkins,  surveyor; 
and  Colonel  Cary  did  then  and  there  pro- 
duce a  bundle  of  papers,  which  had  the  ap- 
pearance of  letters,  which  were  handed  by 
Colonel  Cary  to  the  said  surveyor,  and  the 
said  Patteson,  as  his  (the  said  Cary's)  au- 
thority for  giving  them  the  directions  for 
leaving  the  piece  of  ground  in  question  as 
a  common  for  the  town  of  Manchester. 
One  of  those  papers  was  a  letter  from 
Charles  Turnbull,  one  of  the  trustees ;  and 
another  a  letter  from  Mr.  John  Wayles, 
both  handed  to  the  said  Watkins  and  Patte- 
son, for  the  purpose  aforesaid ;  and  the  let- 
ter of  Mr.  Wayles  was  handed  about  in  the 
then  circle,  as  containing  a  most  difficult 
handwriting  to  read;  and  its  contents, 
with  other  papers  t^en  produced, 
368  were  found,  *by  the  surveyor,  and 
James  Patteson,  to  be  lull  authority 
for  them  to  leave  the  before-mentioned 
piece  of  ground  as  a  common  for  the  town 
of  Manchester;  and,  from  that  time,  I 
never  heard  of  a  doubt  suggested,  that  it 
was  left  as  a  common  to  the  said  town, 
until  the  late  Mr.  Mayo  made  the  purchase ; 
every  person  who  then  heard  of  it,  and  had 
any  concern  in  it,  paid  little  regard  to  it, 
considering  Mr.  Mayo  as  having  bought  a 
bad  title." 

The  three  last-mentioned  depositions  were 
taken  the  14tli  of  September,  1805,  ''in  the 
^presence,  and    by  consent,  of  the  parties." 

Austin  Talman  deposed,  that,  about  the 
year  1784,  he  was  employed  by  the  father 
of  the  present  defendant,  to  build  a  vessel 
for  him,  which  he,  the  deponent,  did  on 
the  land  between  the  canal  of  the  defend- 
ant's mill  and  James  River,  which  is  the 
land  now  in  dispute  between  the  said  par- 
ties; that  the  said  Colonel  John  Mayo,  de- 
ceased, always  exercised  the  right  of 
ownership  over  the  said  land,  by  building 
and  repairing  vessels  on  it,  getting  stone, 
cutting  down  and  taking  timber  for  his 
own  use;  that  the  said  deceased  claimed 
the  land,  and  the  deponent  never  heard  his 
right  doubted  until  since  his  death.  The 
deponent  did  not  suppose  that  he  would 
have  allowed  any  other  person  to  use  the 
same  privileges  on  the  premises,  and  con- 
sidered that  land  as  much  his,  from  all  he 
had  understood,  as  the  nouse  he  lived  in. 

The  exhibits  in  the  cause  are  sufficiently 
described  and  commented  upon,  in  the  fol- 
lowing opinions  of  the  judges. 

In  May,  1807,  the  cause  came  on  to  be 
heard,  ''by  consent  of  parties,  ab  to  the 
defendant,  John  Mayo;"  whereupon  Chan- 
cellor Taylor  decreed,  "that  the  said  de- 
fendant do  release  all  his  estate,  right, 
title,  and  interest  in  the  land  in  bill  men- 
tioned, to  the  plaintiff  and  his  successors, 
trustees  of  the  town  of  Manchester,  for  the 
use  of  the  said  town ;  that  the  said  town 
be  quieted  in  the  possession  thereof;  that 
the   said   John    Mayo   be    perpetually    en- 
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joined  from  commencing^  or  prosecut- 

369      ing   any  *action    at  common  law  for 

recovering^    the    same;    and    that    he 

pay,  to  the  plaintiff,    the   costs   aboat  this 

suit  expended." 

From  which  decree  the  defendant,  Mayo, 
appealed. 

The  cause  was  argued  in  the  Court  of 
Appeals,  on  the  17th  and  18th  days  of  De- 
cember, 1812 ;  and  reargued  the  Ist,  2d,  and 
3d  days  of  December,  1813. 

Williams,  Wirt,  and  Hay,  for  the  appelr 
lant. 

Samuel  Taylor,  and  Call,  for  the  appel- 
lee. 

Saturday,  February  26th,  1814,  the  judges 
pronounced  their  opinions,  seriatim. 

JUDGE  COALTER.     The  land,  concern- 
ing   which    this    controversy    exists,    was 
formerly  a  part  of  the    Fall's   Plantation, 
belonging    to    the    late  Col.  William  Hyrd, 
and    lies   on    the    south    margin   of  James 
River,  bounded  by  that  river  on  the  north ; 
and  on  the  east,  south,   and    west,    by    the 
lot    attached    to  the  Ashery,  the  lots  of  the 
town   of  Manchester,    which    are   laid    off 
north    of   the    forge,  or  mill  canal,  and  by 
the  said  canal  to  its  junction  with  the  river 
above.     It  joins  no  other  lots  of   the  town, 
except  those  above  mentioned,  being  severed 
therefrom    by    the    forge    prize,    or   canal 
aforesaid,  which  lies  between  this  land  and 
the    balance  of  the  towur    Previous  to  the 
establishment  of  Manchester,  and  that  part 
of   Richmond  called   Shockoe,  the  whole  of 
the  lands  belonging  to  Byrd,  on  both  sides 
of  the  river,  had  been    conveyed,    by    him, 
to  trustees,  who  were  also  his  creditors,  for 
the  payment,  as  well  of  their  own  debts,  as 
what  he  owed  to  others,  he  being   about  to 
go  to  Europe.     Those  trustees   made    sales 
of   considerable   portions   of  the   property 
conveyed   to   them,   but   so  far  from  being 
paid    their   own   debts,    they  were  induced 
(particularly  John  Robinson)  to  make  large 
advances  to   said  Byrd's  other    cred- 
37u      itors,    in   his    absence;  *and,  in    the 
year  1770,  the  debt  due   to   said  Rob- 
inson's  estate,  amounted    to  about  20,0001. 
In  the  mean  time,    however,    Byrd  had  re- 
turned  to    Virginia;  and«  in  August,  1767, 
he,  and  his  trustees,  propose  to  lay  off  the 
towns   of  Manchester  and  Shockoe,  and  to 
dispose    of  the  same  by  way  of  lottery,  the 
scheme      of    which    was    then    published. 
There  were    various    improved    tenements, 
fisheries,    ferries,    &c.,    which   formed  the 
large   prizes ;  and,   amongst  others,  on  the 
Manchester   side,  was  a   double    forge,    or 
mill,  with  two  and  a  half  acres  of  land  ad- 
joining; the  use  of  the  landing;  the  canal, 
with  ten  feet  on  each   side ;  and  2,000  acres 
of   back    land,    estimated    at  8,0001.     This 
lottery  was  to  be  drawn  in  June,  1768,  and, 
I  presume,  was  so  drawn,  as  the  act  of  As- 
sembly, establishing   the   towns,  passed  in 
1769.     It  is  not  pretended   that  the  piece  of 
land  in    controversy  was  recognised  by  the 
survey  and  plan  of  the   town,  or  by  the  act 
of  Assembly,  either  as  a  street  or  common, 
or  as  otherwise  appurtenant  thereto ;  on  the 
contrary,  except  where  it  joins  a    few    lots 
laid  off  below  what  is   now  Mayo's  Bridge, 
it  is  severed  from  the   town    by    the    forge 
prize   aforesaid,  one   of   the  largest  in  the 
lottery. 


After  these  transactions,  to  wit,  in  May, 
1770,  Byrd,  and  his  surviving  trustees,  by 
deed,  acknowledging  the  debt  due  to  Rob- 
inson as  aforesaid,  convey  to  £klmund 
Pendleton  and  Peter  Lyons,  his  surviving 
administrators,  all  that  tract  of  land  in 
Chesterfield,  lying  on  James  River,  near 
the  falls  thereof,  and  all  the  other  lands, 
tenements,  lots,  and  messuages,,  lying  in 
said  county,  and  in  the  county  of  Henrico, 
belonging  to  said  Byrd,  or  the  trustees, 
and  all  the  other  lands  and  slaves  comprised 
in  the  other  deed  to  the  first  trustees,  not 
before  sold  by  them,  or  either  of  them,  and 
which  they  have  now  a  right,  by  virtue  of 
said  deed,  to  sell;  (except  the  several  prizes 
drawn  by  fortunate  adventurers  in  the  said 
lottery,  &c. ;)  to  be  sold,  first,  to  pay  any 
debts  or  securityships  due,  or  obligatory  on 
the  surviving  trustees,  then,  the  debt  due 
their  intestate,  Ac.  The  land  in  con- 
371  troversy,  *therefore,  not  being  a  prize 
drawn,  nor  a  street  belonging  to  the 
town,  the  fee  remained  in  Byrd,  and  his 
trustees,  and  by  this  deed  was  passed  to 
Pendleton  and  Lyons.  The  surviving 
trustees  reserved  the  right  of  selling  the 
premises,  themselves,  until  the  10th  of  De- 
cember, 3770;  after  which,  Pendleton  and 
Lyons,  if  their  debt  was  not  then  paid, 
were  to  have  the  right  to  proceed  to  sell, 
&c.  to  effect  which,  said  Byrd  was  to  give 
all  assistance  in  his  power.  This  deed  waa 
acknowledged  on  the  day  of  its  date,  by  all 
the  parties  thereto,  and  recorded  in  the 
general  Court. 

In  the  year  1774,  Byrd,  and  two  of  hi» 
surviving  trustees,  in  the  first  deed,  for  the 
consideration  of  1001.,  to  them  in  hand 
paid,  conveyed  to  John  Mayo,  father  of  the 
appellant,  *'two  lots  in  Manchester,  and 
one  in  Richmond,  and  the  whole  land  be- 
tween  the  river  and  canal,  including  the 
river,  with  all  privileges,  Ac.  which  ever 
was  vested  in  said  Byrd,  or  his  trustees, 
except  such  land  as  is  laid  off  into  lots, 
and  disposed  of  by  lottery,  as  by  reference 
to  the  plan  of  the  town,  recorded  in  Ches- 
terfield, will  appear." 

This  deed  was  acknowledged  in  May, 
1774,  in  the  general  Court,  by  Byrd,  and 
two  of  the  surviving  trustees.  Carter  and 
TurnbuU;  the  other  two  surviving  trustees, 
though  named  in  the  body  of  the  deed,  not 
having  signed  it.  In  this  deed,  Byrd  war- 
rants against  himself,  his  heirs,  and  as- 
signs. Whether  this  money  went  to  pay 
the  debts  still  due  to  the  surviving  trustees, 
or  that  due  Robinson's  administrators,  does 
not  appear;  but  considering  how  diflBcult 
it  had  been  to  raise  money  to  pay  off  those 
debts,  and  the  probable  magnitude  of 
them,  from  the  specimen  of  that  due  to 
Robinson,  it  is  not  likely  that  they  had 
been  all  paid  off  in  the  short  space  of  fonr 
years;  much  less  that  Robinson's  also  had 
been  paid  off.  There  is  no  reconveyance 
from  Pendleton  and  Lyons ;  and,  from  any 
thing    that   appears,    the  legal  title  is  now 

in  their  heirs. 
372  *The    appellant    (who  claims  under 

his  father,  the  grantee,  in  the  last- 
mentioned  deed)  instituted  his  ejectment 
against  Murchie,  the  appellee,  as  surviv- 
ing trustee  of  the  town  of  Manchester,  who 
(instead    of    defending    the    suit    at   law,. 
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either  by  showing  the  legfal  title  in  an- 
other, or  by  showing  that  this  land,  as  a 
street  or  common,  had  passed  as  appurte- 
nant to  the  town)  filed  his  bill  to  stay  pro- 
ceedings in  the  ejectment;  alleging  that 
Byrd,  and  his  trustees,  had  appointed 
agents  to  superintend  the  laying  ofif  and 
bounding  the  town ;  and  that,  in  doing 
this,  they  set  apart  the  *  'slip  of  land  which 
lies  between  James  River  and  the  lots  of 
said  town,  near  what  is  now  called  Mayo's 
Bridge,  as  a  part  of  said  town,  to  be  an- 
nexed thereto,  and  held  by  the  inhabitants, 
as  a  common  forever."  Readmits  it  is  not 
described  as  a  common  in  the  plan  of  the 
town,  and  that  there  is  no  deed  conveying 
it  as  such ;  but  says,  that  neither  are  the 
streets  described ;  in  this,  however,  he  is 
mistaken,  as  they  are  laid  down  in  that 
plan,  and  the  act  of  Assembly  expressly 
recognises  them,  and  enacts,  that  the  town, 
as  it  is  alteady  laid  out  in  lots  and  streets, 
containing  312  lots,  as  by  said  plan  and  sur- 
vey may  appear,  is  established  a  town  ;  had 
this  land  been  so  established,  and  annexed 
to  the  town  as  a  common,  the  defence,  at 
law,  against  any  infringement  of  this 
right,  would  have  been  clear.  The  party, 
however,  admitting  that  no  legal  title  had 
passed,  comes  into  a  Court  of  equity  for 
relief;  and  the  defendant  answers  the  bill, 
submitting  also  to  the  jurisdiction  of  that 
Court.  The  bill  further  alleges,  that  this 
slip  of  land  is  absolutely  necessary  to  the 
said  town  in  order  to  enable  the  inhabitants 
to  approach  the  river  with  facility;  and, 
without  it,  the  communication  between  a 
^reat  part  of  the  town  and  the  river,  will 
be  entirely  cut  off;  * 'although,  in  the 
printed  scheme  of  the  lottery,  public 
landings  were  promised  them."  This 
printed  scheme  has  been  exhibited,  by 
consent,  to  this  Court ;  which,  after  desig- 
nating the  improved  lots,  and  other  high 
prizes     on    the     Manchester     side,    states 

300  unimproved  lots,  each  half  an 
373      acre,  estimated    *as   worth  251.  each, 

to  be  laid  off  in  a  town  convenient 
to  the  river,  with  public  landings.  The 
scheme,  as  to  the  Richmond  side,  des- 
ignates, amongst  other  prizes,  10  islands  in 
the  river,  on  some  of  which  are  valuable 
fisheries;  and  these  islands  are  laid  down 
and  numbered  in  the  plan  of  the  town ; 
some  of  them  nearer  the  Manchester  shore 
than  the  Richmond,  and  above  what  is  now 
Mayo's  Bridge. 

On  these  written  and  public  documents, 
I  incline  to  think  the  inhabitants  of  the 
town  of  Manchester  have  strong  claims  to 
the  justice  of  tbis  Court,  which  I  am  willing 
to  extend  to  them,  as  far  as  I  can,  in  this 
action  ;  and  if,  for  defect  of  proper  parties 
plaintiff,  I  could  not,  ultimately,  decree  in 
their  favour,  yet,  as  it  is  of  great  public 
consequence  that  this  controversy  should 
be  speedily  decided,  I  should  think  myself 
justified  in  intimating  my  present  impres- 
sions as  to  their  rights,  sending  the  cause 
back  to  have  the  bill  amended,  or  such 
steps  taken  as  finally  to  conclude  the  in- 
habitants by  the  decree  to  be  made.  Tak- 
ing the  case  up,  too,  on  these  documents, 
would  greatly  relieve  me  as  to  the  question 
whether  there  are  proper  parties  defendants ; 
or  the  deeds,   under   which    the   appellant 


claims,  having  reference  to  the  lottery,  the 
plan  of  the  town,  &c.  will  probably,  make 
this  scheme,  as  well  as  the  plan,  a  muni- 
ment of  title ;  against  which  he,  or  those 
under  whom  he  claims,  will  not  be  intended 
to  have  purchased;  and  against  which, 
Byrd,  probably,  will  not  be  intended  to 
have  warranted.  As  to  those  lots  which 
lie  north  of  the  canal,  and  adjoin  this 
land,  there  being  no  street  laid  off  in  front 
of  them,  nor  access  to  them,  except  through 
this  land,  the  parties,  not  only  from  the 
scheme,  which  could  not  be  intended  to 
convey  lots  that  should  be  inaccessible,  but 
from  the  very  nature  of  the  conveyance  it- 
self, would  be  entitled  to  a  street,  or  way, 
to  their  lots.  So,  also,  as  to  the  islands 
in  the  river,  the  very  nature  of  the  trans- 
action implies  that  they  shall  be  accessible 
from  the  main  land.  A  street,  therefore, 
from  the  main  road,  as  well  down  as 
374  *up  the  river,  so  as  conveniently  to 
answer  these  purposes,  would,  I 
conceive,  be  demandable,  and  might  be  de- 
creed by  a  Court  of  equity.  So,  also,  as  to 
public  landings  and  ways  to  them ;  they 
being,  not  only  generally  promised,  but  the 
use  of  the  public  landing  expressly  reserved 
as  to  the  forge  prize,  now  the  appellant's 
property.  Had  these  things  been  provided 
for  by  those  persons  entrusted  to  lay  off 
the  town,  no  injury  would  have  arisen  to 
any  party;  but  the  scheme  would  have 
been  fully  carried  into  effect^  and  a  Court 
of  equity,  considering  that  done  which 
ought  to  have  been  done,  might  now  desig- 
nate and  secure  to  the  parties  these  rights, 
thus,  as  it  at  present  appears  to  me,  nec- 
essarily resulting  from  their  respective 
deeds  and  title  papers.  The  purchasers  of 
tickets  paid  their  money  under  the  faith  of 
the  scheme  advertised,  and,  as  to  every 
thing  which  can  be  fairly  claimed  under 
it,  may  be  said  to  be  purchasers  for  a  val- 
uable consideration ;  as  to  every  thing  be- 
yond this,  the  party  relies  on  a  parol 
contract,  or,  rather,  declaration,  made  by 
the  persons  laying  off  the  town,  and,  under 
this,  he  now  claims  the  whole  of  this  land 
as  a  common. 

As  to  this  point,  I  should  feel  little  hesi- 
tation in  dismissing  the  bill  on  the  merits, 
so  far  as  it  claims  any  thing  beyond  what 
the  parties  may  be  entitled  to  under  the 
written  documents,  were  I  satisfied  that 
there  were  proper  parties  plaintiff  before 
the  court ;  and  this,  although  I  think  there 
are  not  proper  parties  defendant,  to  this 
branch  of  the  controversy,  to  enable  me  to 
decree  against  the  appellant ;  for  why  keep 
the  appellant  in  Court  in  order  to  give  him 
the  aid  of,  or  the  appellee  a  recourse 
against,  other  defendants,  when  no  case  is 
made  out  against  him?  but  as  the  appellee 
does  not  sue  in  his  own  right,  but  in  the 
right  of  others,  if  he  does  not  legally  rep- 
resent those  others,  then  a  dismission  of 
this  bill  would  not  bind  the  inhabitants  of 
Manchester,  whose  rights  ought  not  thus 
to  be  finally  prejudged.  Courts,  however, 
will  sometimes,  in  instances  of  this 
375  kind,  intimate  '^their  present  impres- 
sions, in  order  to  save  litigation,  if 
the  real  parties  cannot  make  a  different  or 
better  case.  This  parol  promise,  or  declara- 
tion, was  either  merely  voluntary,  and  with- 
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out  consideration,  or  it  superadded  to  the 
scheme,  as  published,  an  additional  induce- 
ment, and  did  induce  purchasers  to  advance 
their  money  for  tickets.  In  the  former  case, 
beings  merely  voluntary,  it  would  not  be 
good  against  a  subsequent  purchaser  for 
valuable  consideration ;  in  the  second  case, 
it  would  have  vested  an  equitable  right  (if 
made  by  a  person  having  a  competent  au* 
thority  to  bind  Byrd  and  his  trustees)  in 
the  party  thus  induced  to  adventure,  to 
have  the  easement  promised.  Let  me  here 
remark,  though,  that  it  is  neither  alleged, 
nor  proved,  that  any  one  was  thus  induced 
to  advance  his  money,  or  that  this  addi- 
tional inducement  was  made  public,  or 
known  to  any  purchaser  of  a  ticket ;  on  the 
contrary,  it  appears  that  Mr.  Lyle,  a  con- 
spicuous inhabitant  of  Manchester,  knew 
nothing  of  it  until  long  after  the  lottery 
was  drawn,  nor  does  it  appear  that  a  single 
ticket  was  sold  after  this  declaration.  But 
take  it,  that  an  equitable  right  did  vest  in 
the  holders  of  tickets  who  drew  lots  in 
Manchester,  and  has  passed  with  the  lots 
from  purchaser  to  purchaser,  and  now  ex- 
ists in  the  holders  of  lots ;  has  this  right 
to  an  action,  or  suit  in  equity,  been  trans- 
ferred to  the  appellee?  The  act  of  Assem- 
bly establishing  the  town,  appointed  nine 
trustees,  any  five  of  whom  might  act,  with 
power  to  regulate  buildings,  &c. ;  and,  in 
case  of  vacancies,  the  surviving,  or  re- 
maining trustees,  were  authorized  to  make 
new  appointments. 

The  act  of  1778  empowers  the  trustees  of 
Manchester,  and  their  successors,  by  that 
name,  to  sue  and  implead,  either  in  the 
county  or  General  Court,  any  person  or 
persons  who  shall  commit  a  trespass  on  the 
streets  of  said  town,  or  lands  which  may 
have  been  appropriated  for  the  use  of  the 
inhabitants  thereof,  &c.  '^Provided  noth- 
ing herein  contained,  shall  be  construed  to 

affect  the  legal  rights  of  any  person 
376      holding    lands    adjoining    the    *said 

town."  The  vacancies  have  not  been 
supplied,  and  there  are  no  trustees,  now, 
to  supply  them,  the  appellee  alone  surviv- 
ing. The  legal  number  competent  to  act, 
have  ceased  to  exist,  and  the  body  politic, 
in  fact,  is  dissolved,  and  must  remain  so 
until  the  legislature  shall  again  bring  it 
into  existence.  The  appellee  does  not, 
therefore,  legally  represent  the  town,  and, 
I  apprehend,  could  not  sue  in  those  cases 
expressly  mentioned  in  the  statute;  and,  a 
fortiori,  not  in  a  case  where  I  have  doubts 
whether  the  whole  could  have  sued.  It  does 
not  follow  that  trespasses  and  nuisances  in 
the  streets  cannot  be  redressed,  or  that  the 
right  in  question,  if  it  ever  did  exist,  and 
vested  in  the  trustees,  is  gone  with  the  cor- 
poration ;  those  rights,  and  the  proper  rem- 
edies, still  exist,  unimpaired  by  the 
dissolution  of  that  body,  in  the  people ;  in 
whom  they  originally  vested,  and  to  whom 
they  belong;  and  had  they,  or  some  of 
them,  in  their  own  right,  united  with  the 
appellee  in  this  suit,  there  would  have  been 
no  objection  with  me  as  tu  the  want  of 
proper  parties  plaintiff  in  the  cause. 

Whether  there  are  proper  parties  to  a  suit, 
or  not,  will  not  depend  on  the  will  or  elec- 
tion   of    the   suitors,    who  frequently  go  to  I 
trial  (as  in  this  instance)  without  objection  ;  I 


as  is  evinced  by  all  those  cases  where  the 
Court  themselves  direct  a  cause  to  stand 
over  for  new  parties  to  be  made  ;(a)  and  they 
ought,  generally,  to  be  such,  that  the  decree, 
if  pronounced  either  way,  will  be  obliga- 
tory on  all  parties  interested,  and  not 
only  in  the  controversy  pending,  but 
avoid  the  danger  of  contradictory  decrees^ 
thereafter,  between  any  persons  interested 
in  the  pending  controversy.  It  will  some- 
times happen,  though,  that  a  bill  will 
properly  be  dismissed,  although  the  neces- 
sary defendants  are  not  made,  or  are  not 
before  the  Court,  so  as  to  justify  a  decree 
for  relief;  as  in  the  case  of  an  injunction 
against  the  assignee  of  a  bond,  on  the 
ground  of  a  latent  equity  between  the  as- 
signor and  obligor  before  assignment ;  if 
the  assignee  can  show   that  the  equity  has 

been  waived  or  abandoned,  as  to  hinir 
377      he  *will  be   dismissed  ;  because    this 

decree   can    never    conflict   with  one 
that  may  be  pronounced  between  the  original 
parties.     But  if  relief  is  to   be  had  against 
the  assignee,  then  the  assignor  must  be    a 
party,  not  only  because  he  is  the  party  con- 
usant   of    the    transaction,    on    which   the 
equity    is   alleged    to  arise,   and  is,  there- 
fore,   necessary    to   the  defence,  as  well  to 
confess,    or   deny,    as  to  avoid  it,  by  after 
agreements,  &c,  but  because  he,    if  not  be- 
fore the  Court,  would  not   be  bound  by  the 
decree,  and,  on  a   subsequent   suit   by   the 
assignee,  would  have  the  same  right  of  de- 
fence that  he  could  have  urged  had  he  been 
made  a  party  to  the  first  suit;  and  so  there 
might    be    contradictory   decrees   as  to  the 
same  matter  of  controversy.     Moreover,  the 
plaintiff  may  have  a  decree  himself  against 
the    assignor.     But,    I    believe,    there     is 
no  case    in    which  a  Court  has  undertaken 
to  decree  against  a  defendant,    merely    be- 
cause he  has   submitted  to   the  jurisdiction 
of  the  Court,  where,  by  the  plaintiff's  own 
showing,  it  appears  that  he  is  neither    the 
party  interested,  nor  the   legal   representa- 
tive of  that  party ;  and,   although  I  may  be 
mistaken  as  to  the  fact,  yet  this  appears  to 
me  to  be  the  case  in  the    present    instance. 
As    to  the   merits  of  this  parol  agreement, 
unless  the  parties   interested   can  hereafter 
make  out  a  better  case  than  that  which  has 
now  been  made  for  them,    my    impressions 
are,    that    they    cannot    succeed    under   it. 
Take  all  the  depositions  in  the  cause,  there 
is  no  proof,  to  me,  of  any  authority  in  Cary 
and    others,    to    stipulate    or  promise   any 
thing  more  than  the   scheme  would  give  to 
the  parties ;  indeed,  the  bill  itself  does  not 
allege  any  special  authority  to  this    effect, 
but    merely    a   general   authority  to  lay  off 
and  bound  the  town. 

The  sale  to  Lyle,  it  is  true,  was  cancelled ;: 
but  Byrd,  in  the  fall,  or  winter,  after,  ex* 
pressed  his  surprise  that  there  should  be 
any  doubt  as  to  his  right  to  sell  this  land ; 
and  he  did  sell  a  part  of  it  to  Trent,  as 
early  as  1769,  whose  right  remains  undis- 
puted ;  and,  it  is  strange,  as  this  claim  was 

thus  disputed  prior  to  the  passage  of 
378      the  *act   establishing   the  town,  that 

this  land  was  not  designated,  in  that 
act,  as  a  common,  or  otherwise  belonging 
to  the  town ;  on  the  contrary,  although  the 
parties  knew  of  the   sale    to   Trent,  and  of 

(a)  1  Atk.  290;  2  Atk.  Ill :  2  Eq.  Cases  Abr.  li».  pL  5. 
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the  deed  to  Mayo,  in  1774,  and  of  his  exer* 
ciaing  acta  of  ovrnerahip  oa  the  ground, 
and  of  the  appellants  doing  the  same,  by 
abutting  thereon  his  bridge,  spoken  of  in 
the  bill,  and  laid  down  in  the  plat,  that 
they  should  have  permitted  these  rights, 
depending  on  parol  proof,  to  have  slept  un- 
til nearly  all  the  parties  to  this  alleged  con- 
tract were  dead.  But  the  evidence,  in  this 
case,  is  much  weakened,  if  we  reject  the 
depositions  of  the  inhabitants  of  Man- 
chester, the  real-  plaintiffs  in  this  contro- 
versy, as  it  is  said.  Two  of  these 
depositions,  to  wit,  of  Weiseger  and 
Quarles,  are  said  to  be  taken  by  consent; 
but,  I  presume,  that  consent  was  merely  in- 
tended to  obviate  objections  as  to  want  of 
commission,  or  notice,  or  something  of  that 
kind,  and  not  to  waive  an  objection  to  the 
competency  of  the  witnesses,  because  they 
are  interrogated  as  to  their  interest,  which 
is  also  proved  by  another  witness,  and  can 
surely  be  no  waiver  of  objections  to  others. 
I  think  all  the  holders  of  lots  in  Man- 
chester are  incompetent  witnesses;  that 
their  depositions  are  properly  objected  to, 
and  ought  not  to  have  been  admitted  in  this 
case.  But,  it  appears  to  me,  that  the  par- 
ties claim,  in  this  Court,  beyond  what  was 
either  contemplated  in  their  bill,  or  in  the 
decree  of  the  Court  below.  In  order  to  ex- 
tend the  claim  to  the  whole  land  between 
the  river  and  the  canal,  we  must  construe 
that  part  of  the  bill,  claiming  th6  land 
adjoining  the  town  lots,  to  mean  the  lots 
south  of  the  canal,  and  so  include  the 
whole  canal,  at  least,  above  the  bridge, 
with  the  ten  feet  on  each  side ;  or,  other- 
wise, we  must  restrict  it  to  those  lots  which 
it  really  does  adjoin,  and  thus  leave  the 
land  above  the  bridge  unclaimed.  It  is 
readily  admitted,  that  there  never  could 
have  been  any  foundation  to  claim  the 
canal  and  twenty  feet  of  land  as  a  common, 
or  street,  it  being  part   of  the  large  prize. 

But  it  is  said,  a  bill  may  claim  too 
379      much,  and  this  is  no  objection  to  *de- 

cree  what  is  right.  Can  we,  however, 
suppose  that  the  bill  intended  so  extraordi- 
nary a  claim?  and  if  it  was  so  understood 
in  the  Court  below,  why  did  that  Court  de- 
cree a  conveyance  of  all  the  appellant's 
right  to  the  land  so  claimed,  and  thereby 
take  from  him,  not  only  the  land  between 
the  canal  and  the  river,  but  his  mill  canal, 
with  twenty  feet  of  land,  and  vest  the 
whole  in  the  appellee  in  fee,  for  the  benefit 
of  the  town,  not  to  be  held  by  them  as  a 
common?  This  extent  of  claim  was  cer- 
tainly not  contemplated  by  the  bill,  either 
as  to  quantity  of  land,  or  estate. 

Public  landings  were  promised  by  the 
scheme.  This  is  noticed  in  the  bill.  The 
highest  possible  public  landing  is  some 
distance  below  the  bridge,  as  is  proved. 
There  are  lots  near  the  bridge,  joining  this 
land,  which  (as  before  observed)  have  no 
street  to  them.  The  demands  in  the  bill, 
then,  (without  putting  so  forced  a  con- 
struction upon  it  as  that  above  supposed,) 
can  be  well  defined,  as  extending  to  the  land 
below  the  bridge.  **They  declared  and  set 
apart,  the  slip  of  land  which  lies  between 
James  River  and  the  lots  of  the  said  town, 
near  what  is  now  called  Mayo's  Bridge, 
as  part  of   said   town,"  &c.     These  lots  lie 


near  Mayo's  Bridge;  the  ground,  stated  id 
the  bill  to  have  been  sold  to  Lyle,  lies 
down  here;  the  public  landings  are  here, 
which  are  the  great  object  of  an  approach 
to  the  river,  and  which  cannot  be  ap- 
proached through  the  land  above  the  bridge, 
unless  the  canal,  and  twenty  feet  of  ground, 
can  be  also  thrown  open  as  a  common.  If, 
therefore,  I  could  decree  in  favour  of  the 
plaintiff,  on  this  parol  agreement,  I  could 
not  extend  his  claim  beyond  what  it  ap- 
pears to  me  to  be  clearly  stated  in  his  bill, 
although  the  testimony  might  carry  me 
further;  the  party,  if  he  wished  to  go  fur- 
ther, would  have  to  amend  his  bill.  But 
this  claim  appears  to  be  of  a  shifting 
nature  in  another  respect.  The  bill  claims 
a  common.  In  argument,  we  are  told  that 
Mayo  has  the  fee,  and  that  a  decree  to 
convey  all  his  interest,    is  right;  in  other 

words,  that  (instead  of  an  incorporeal 
380      hereditament,  *a   right   of  common, 

or  way,  which  can  only  exist  as 
growing  -  out  of  that  fee  remaining  in  an- 
other) the  plaintiff  is  to  have  the  fee,  for 
the  use  of  the  inhabitants  of  the  town,  as 
tenants  in  common ;  or,  if  Murchie  is  not 
the  plaintiff,  but  this  suit  is  really  by  the 
inhabitants,  (as  was  also  contended  for,) 
that,  then,  instead  of  a  right  of  common, 
they  are  to  have  the  fee.  If  they  are  to  have 
the  fee,  or  are  to  be  cestui  que  trusts  of  the 
fee,  as  tenants  in  common,  the  property 
will  no  longer  be  attached  to  the  lots,  as  a 
street,  way,  or  common,  forever  to  be  kept 
as  such,  agreeably  to  the  statement  in  the 
bill;  but  each  tenant  in  common  may 
dispose  of  his  interest,  and  it  may,  finally, 
become  vested  in  one  man,  who,  having 
the  fee,  may  sell  or  use  it  as  he  pleases. 
The  decree,  therefore,  which  directs  Mayo 
to  convey  all  his  interest  in  the  land,  I 
think,  is  erroneous.  A  decree  ought  to  be 
a  regular  consequence  from  the  case  stated 
and  proved.  If,  as  is  contended,  Byrd  and 
his  trustees  agreed  to  vest  in  the  inhabit- 
ants a  right  of  common  in  the  land,  the 
fee  remained  in  them,  subject  to  this  ease- 
ment. This  fee,  with  any  right  they  held 
in  the  bed  of  the  river,  they  could  continue 
to  hold,  or  sell  and  convey,  and  the  Court, 
I  apprehend,  could  not  compel  them,  or 
their  alienee,  to  convey  this  fee  to  the  com- 
moners. It  is  of  no  consequence  in  whom 
the  (ee  is,  if  the  incorporeal  heredita- 
ment, growing  out  of  it,  is  secured  to  the 
party  claiming  it,  it  may  as  well  remain 
in  Mayo  as  not;  and  the  bill  claiming  no 
more,  the  decree  ought  not  to  have  gone 
further. 

But  did  I  think  there  was  a  proper  party 
plaintiff,  and  that  a  parol  agreement, 
founded  on  valuable  consideration,  definite 
as  to  its  object,  and  the  quantity  of  estate 
to  be  conveyed,  was  proved,  and  that  this 
suit,  to  set  it  up,  had  been  prosecuted  within 
reasonable  time,  still  I  should  not  be  able 
to  decree  against  the  defendant  in  this 
case;  because,  I  think,  necessary  defend- 
ants are  wanting,  in  order  to  authorize 
such  decree.  There  is  no  proof  that  the 
original  trustees,  who  held  the  fee, 
381  accompanied,  *with  a  beneficial  in- 
terest, were  parties  to  this  parol 
agreement,  or  that  they  were  ever  informed 
of   it   during    their   lives.     They  conveyed 
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the  fee  to  Pendleton  and  ItjonSf  (in  whom 
it  i8  not  alleged  there  was  notice  of  this 
claim, )  first,  for  the  discharge  of  their  own 
debts ;  and,  second,  for  the  payment  of  a 
large  debt  due  the  intestate  of  those 
grantees ;  and  in  them,  or  their  heirs,  the 
fee,  probably,  yet  remains;  although  they, 
or  some  of  them,  may  have  received  the 
purchase  money  from  the  ancestor  of  the 
appellant,  in  whom,  also,  no  notice  is 
proved ;  for,  though  he  was  bound  to  take 
notice  of  the  scheme,  and  other  written 
documents,  yet,  under  them  alone,  notice 
of  the  claim  to  the  present  extent  cannot 
be  inferred,  as  this  is  a  claim  beyond  the 
written  testimony;  and,  even  if  he  knew 
of  the  present  claim,  he  would  be  protected 
against  it  by  the  ignorance  of  those  par- 
ties, and  so  they  are  necessary  parties,  not 
only  as  probably  holding  the  fee,  but  for 
the  purposes  of  a  just  defence. (a)  But, 
above  all,  Byrd,  who  warrants  against  his 
assigns,  and  under  whom  the  appellee 
claims  by  virtue  of  this  prior  contract,  be- 
ing the  alleged  party  to  that  contract,  can 
alone  defend  against  it — can  alone  con- 
fess, deny,  or  avoid  it ;  and,  not  only  for 
that  purpose,  but  being  responsible  even 
under  his  warranty,  would  not  be  bound  by 
this  decree,  but  might  show,  .  in  a  suit 
brought  against  him  by  Mayo,  a  complete 
defence  as  to  the  merits  of  this  case,  so  as 
to  produce  a  contradictory  decree;  and, 
therefore,  on  every  principle,  I  think,  his 
representatives  should  be  parties,  (b)  This 
appears  to  me  to  be  according  to  the  course 
of  the  Court.  In  Hoover  v.  Donnally  and 
others,  3  H.  &  M.  316,  the  plaintiff,  as  as- 
signee of  a  purchaser  from  Donnally,  files 
his  bill  against  him  and  Grattan,  a  subse- 
quent purchaser,  to  have  a  conveyance 
agreeably  to  the  first  sale.  Donnally  con- 
fesses the  first  sale,  but  says,  the  pur- 
chaser being  unable  to  pay,  gave  up  the 
contract,  Ac.  and  had  this  been  proved,  it 
surely  would  have  been  a  good  defence. 
This   case    was   reversed  in  part,    because 

the  first  purchaser  was  not  a  defend- 
382      ant,  *to    confess   or  deny  the  sale  of 

his  right  to  the  plaintifP;  so,  in 
Argenbright  v.  Campbell,  3  H.  &  M.  144, 
Campbell,  the  elder,  under  whom  both 
parties  claimed,  was  made  a  defendant. 
In  the  case  of  Lewis  v.  Madison's  heirs,  1 
Munf.  303,  Rowland  Madison's  heirs  were 
not  parties.  But  as  the  Court  were  clearly 
of  opinion,  that  the  heirs  of  the  first  pur- 
chaser had  no  equity  against  Lewis,  the 
second  purchaser,  and  that  the  bill,  as  to 
him,  ought  to  have  been  dismissed;  this 
question  was  not  decided,  although  two 
Judges  give  it  as  their  then  impressions, 
that  a  decree  could  not  have  been  pro- 
nounced against  Lewis,  without  those  par- 
ties. This  suit  is  an  injunction  on  the 
ground  of  an  existing  prior  equity  in  the 
plaintifi,  arising  under  a  contract,  or  agree- 
ment, of  the  parties  under  whom  the 
appellant  claims;  those  persons,  or  their 
representatives,  appear  to  me  to  be  neces- 
sary parties. 

On  the  whole,  I  am,  at  present,  of  opin- 
ion, that  the  inhabitants  of  Manchester 
have,  under  their   deeds   and  written  docu- 


(a)  2Atk.  1S9. 

(b>  1  Munf.  303;  2  Eq.  Cases,  082: 1  Wash.  41. 


ments,  certain  rights,  which  a  Court  of 
equity  may  secure  to  them ;  but  that  they 
have  no  claim,  under  the  parol  agreement, 
which  that  Court  can  enforce.  With  this 
intimation  of  opinion,  given  for  the  sake 
of  speedy  justice,  but  without  intending  it 
to  be  obligatory,  as  to  either  point,  on  the 
parties,  on  either  side,  who,  when  properly 
con  vented,  will  be  at  liberty  to  make,  or 
defend  their  case,  as  shall  be  advised,  I  am 
for  reversing  the  decree,  and  sending  the 
cause  back  to  the  Chancery  Court,  with  lib- 
erty to  the  plaintiff  ( who,  as  surviving  trus- 
tee, would,  perhaps,  not  improperly  unite, 
as  plaintiff,  with  the  inhabitants  of  Man- 
chester, or  some  of  them,  and,  for  the  pur- 
poses of  speedy  justice,  I  am,  in  this  case, 
willing,  so  far  to  recognise  him  as  such, 
as  not  to  dismiss  the  bill  altogether)  to 
amend  the  bill  and  make  new  parties,  that 
the  cause  may    be   proceeded   in  to  a   final 

decree. 
383  »JUDGE  ROANE.     This    is    a  bill 

brought  by  the  appellee,  as  surviving 
trustee  of  the  town  of  Manchester,  ou  be- 
half, ana  for  the  benefit,  of  the  said  town 
and  its  inhabitants,  against  the  appellant 
and  William  Nelson,  the  agent  of  Charles 
Carter,  who  was  the  surviving  trustee  of 
William  Byrd.  It  prays,  on  the  ground  of 
an  equitable  title,  alleged  to  exist  in  his 
and  their  favour,  in  and  to  a  slip  of  land, 
the  subject  of  controversy,  and  for  which 
they  have  never  obtained  a  deed,  or  other 
legal  title;  and  on  the  further  ground  of 
the  appellant's  having  brought  an  eject- 
ment against  the  appellee  as  surviving 
trustee  aforesaid,  for  the  said  land,  to 
which  he  claims  the  legal  title  by  virtue 
of  a  deed  from  the  said  William  Byrd,  and 
two  of  his  trustees,  (Charles  Carter,  the 
surviving  trustee,  not  having  joined 
therein;)  that  the  said  appellant  may  be 
enjoined  from  proceeding  in  the  said  eject- 
ment; that  he  and  the  said  Charles  Carter, 
by  his  agent  aforesaid,  may  be  decreed  to 
convey  the  said  land  to  the  appellee,  as 
surviving  trustee  aforesaid;  that  the  said 
appellee,  for  and  on  behalf  of  the  said 
town  and  its  inhabitants,  may  be  decreed 
to  be  quieted  in  the  possession  thereof;  and 
for  further  relief. 

On  a  hearing  of  the  cause,  by  consent 
of  parties,  as  to  the  appellant  Mayo,  the 
Court  of  Chancery  decreed,  that  he  should 
release  all  his  right,  title,  and  interest,  in 
and  to  the  land  in  the  bill  mentioned,  to 
the  ^ippellee,  and  his  successors,  trustees 
of  the  town  of  Manchester  for  the  use  of  the 
said  town ;  that  the  said  town  be  quieted  in 
the  possession  thereof,  and  that  the  appel- 
lant. Mayo,  be  perpetually  enjoined  from 
commencing  or  prosecuting  any  action  at 
common  law,  for  recovering  the  same. 

With  respect  to  the  said  Charles  Carter, 
or  his  agent  aforesaid,  the  appellant, 
Mayo,  having  procured  the  legal  title  as  to 
him  also,  prior  to  the  hearing  of  the 
cause,  by  tne  decree  in  the  proceedings 
mentioned,  no  decree  was  made,  or  was 
deemed  necessary  to  be  made,  in  this  cause, 

as  to  that  party. 
384  *From  this   decree  of   the   Court  of 

Chancery     Mayo    appealed     to     this 
Court. 
Before  I  go  into   the  merits   of   the  case 
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I  will  briefly  notice  such  preliminary  ob- 
jections, made  or  occurring  in  the  cause, 
aa  appear  to  me  to  deserve  an  answer. 

In  the  first  place,  it.  has  been  objected, 
that  the  demand  in  the  bill  does  not  extend 
to  all  tHe  slips  of  land  lying  between  the 
canal  and  the  river,  but  only  to  so  much 
thereof  as  lies  immediately  between  the 
lots  laid  off  on  the  north  side  of  the  canal 
and  the  river.  Without  adverting,  at 
present,  to  the  uniform  tenor  of  the  deci- 
sions of  this  court,  which,  in  favour  of  sub- 
stance, have  exploded  a  rigid  and  technical 
construction  of  bills  and  proceedings  in 
equity,  I  may  here  remark,  that  this  tract 
is  demanded  as  a  slip  of  land,  and  not  as 
a  part  of  that  slip;  that,  in  fact,  the  whole 
of  that  slip  does  lie  between  the  lots  afore- 
said and  the  river,  though  a  part  of  it,  in- 
deed, lies  in  a  diagonal  direction ;  and  that 
while  the  continuity  of  the  slip  is  an  over- 
ruling obstacle  to  the  construction  now 
contended  for,  it  would  be  diflBcult  for  the 
appellant  to  assign  any  precise  limit  by 
which  the  land,  admitted  by  him  to  be 
demanded,  would  be  regularly  bounded.  It 
is  not  shown  that  the  present  road  to 
Mayo*s  bridge  in  fact  existed  at  the  com- 
mencement of  the  present  controversy: 
and  both  that  road,  and  the  road  to  the 
former  ferry,  (the  only  other  plausible 
boundary  which  can  be  resorted  to  under 
this  hypothesis,)  would  leave  so  small  a 
part  of  the  slip,  as  the  object  contended 
for  by  this  bill,  aa  neither  to  answer  the 
avowed  object  for  which  the  appropriation 
for  the  use  of  the  town  was  made,  nor  to 
be  worth  the  trouble  and  expense  of  the 
controversy.  Either  of  these  boundaries 
would  throw  the  land,  admitted  to  have 
been  appropriated  for  the  use  of  the  town, 
to  the  extreme  corner  thereof,  in  exclusion 
of  other  land  lying  breastwise  with  the 
bulk  of  the  said  town,  and  emphatically 
convenient  thereto ;  and  in  point  of  quan- 
tity would  whittle  it  down  to  a  spot,  of  no 
account  whatever  as  to  the  purpose  in- 
tended. 
385  »It    is    next  objected    that  three  of 

the  most  important  witnesses,  on  be- 
half of  the  appellee,  are  incompetent,  and 
that  their  testimony  ought  to  be  excluded, 
by  reason  of  their  being  inhabitants  of, 
and  landholders  in,  the  town  of  Manches 
ter,  and  therefore  interested  in  the  ques- 
tion  in  controversy.  While  the  legality  of 
this  objection  is  not  denied,  as  an  abstract 
proposition,  I  am  strongly  inclined  to 
think  that  the  appellant  has  precluded 
himself  from  making  the  objection,  as  to 
two  of  them  (Quarles  and  Weiseger)  in  the 
case  before  us.  The  depositions  of  those 
witnesses,  together  with  those  of  Goode 
and  Talman  were  taken  on  the  14th  Sep- 
tember, 1805,  in  the  city  of  Richmond. 
They  were  taken  by  two  magistrates,  and 
the  same  two*  While  these  depositions 
were  all  taken  at  the  same  time,  by  a  com- 
petent number  of  justices,  and  by  the  same 
justices,  it  is  not  shown  or  alleged  that  there 
was  any  want  of  a  commission,  or  of  due 
notice  to  the  adverse  party,  of  the  time 
and  place  of  taking  them:  on  the  con- 
trary, from  the  circumstance  of  its  being 
stated  that  Goode's   deposition    was    taken 


** agreeably  to  notice,"  and  yet,  also,  that 
it  was  sworn  to  in  '*the  presence  and  by 
consent  of  the  parties,"  that  consent  can- 
not, as  to  this  deposition,  be  referred  to 
the  want  of  notice:  nor,  consequently,  is  it 
reasonable  to  refer  it  to  the  want  of  notice, 
in  relation  to  the  two  depositions  in  ques- 
tion; especially,  as  there  is  another 
ground  on  which  to  apply  and  account  for  it, 
viz.  the  ground  of  interest.  When,  there- 
fore, in  these  two  depositions  it  is  expressly 
stated  in  the  introductory  part  thereof, 
that  they  were  taken  ^'by  consent  of  par- 
ties," and,  again,  when  (after  they  had 
been  interrogated  as  to  their  interest)  the 
magistrates  also  certify  that  these  deposi- 
tions were  sworn  to  **by  consent  of  par- 
ties," and  no  other  defect  is  shown  or 
presumed  to  exist,  to  be  cured  by  this  con- 
sent of  parties,  must  it  not  be  irresistibly 
inferred  to  relate  to  the  objection  of  inter- 
eat,  and  to  waive  it?  to  waive  it,  at  least, 
as  to  the  reception  of  the  testimony,  how- 
ever the  circumstances  disclosed  on 
386  the  subject  might  still  weigh  *as  to 
their  credibility?  This  constructi(>n 
could  not  admit  of  a  possible  doubt,  were 
not  this  consent  also  extended  to  the  depo- 
sitions of  Goode  and  Talman,  who  are  not 
also  shown  to  be  interested: — but  as  to 
them,  this  phrase  may  have  been  kept  up 
through  inattention;  or  there  may  also 
have  been  some  supposed  objections  exist- 
ing against  them,  also,  at  the  time  which 
(like  the  interest  of  the  other  witnesses) 
this  consent  was  deemed  necessary  to  cure, 
and  which,  on  account  of  the  agreement  of 
the  parties  to  waive  the  same,  have  not 
been  brought  forward  for  the  consideration 
of  the  Court.  Under  all  these  circumstances, 
to  object  to  the  reception  of  these  depo- 
sitions altogether,  (and  that  in  the  appel- 
late Court,)  would  seem  to  be  a  departure 
from  the  principles   of  good  faith  and  fair 

ealing,  (as,  but  for  this  stratagem,  the 
same  facts  jnight  have  been  proved  by 
other,  and  unexceptionable  witnesses,)  and 
is  an  objection,  of  which,  consequently, 
the  appellant  ought  not  to  be  permitted  to 
avail  himself.  I  shall,  therefore,  consider 
the  depositions  of  the  said  Quarles  and 
Weiseger,  as  legal  and  competent  evidence 
in  this  cause;  and  as  strengthening  and 
fortifying  that  construction,  which  irresist- 
ibly result,  from  the  other  testimony  exist- 
ing in  the  cause. 

I  come  now  to  consider  the  merits  of  this 
case;  and  I  am  clearly  of  opinion  that  the 
appellees  have  an  equitable  title  to  the 
premises  in  question,  by  having  pur- 
chased and  occupied  the  same  prior  to  the 
purchase  by  the  appellant's  ancestor;  and 
that  that  ancestor  had  notice  thereof  at  the 
time  of  his  purchase,  both  by  reason  of  the 
general  reputation  which  existed  as  to  this 
purchase  and  possession,  and  of  the  infer- 
ences, to  that  effect,  which  he  must  una- 
voidably have  drawn,  from  the  situation 
and  position  of  the  land  itself,  taken  in 
connexion  with  the  plan  of  the  town,  the 
scheme  thereof  published  by  the. trustees, 
and  the  various  acts  of  assembly  passed 
upon  the  subject:  the  appellant  had  also 
express  notice  of  the  title  aforesaid,  (prior 
to    the     consummation    of     his    title     by 
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*the  decree  in    the  proceedings   men- 
tioned,) by  the  very  exhibition  of  the 
bill  before  us. 

With  respect  to  the  purchase  of  the  prem- 
ises from  the  trustees,  (throwing  the  tes- 
timony of  Lyle  out  of  the  question,  as 
being  an  inhabitant  of  Manchester,  and 
whose  deposition  is  not  brought  into  the 
cause  by  consent,  as  are  those  of  Quarles 
and  Weiseger,  and  who  proves  unequivo- 
Cttlly  the  authority  of  Gary, )  it  is  proved  by 
Col.  Goode  that  Messrs.  Patterson  &  Wat- 
kins  were  authorized  by  Byrd,  and  his 
trustees,  on  account  of  their  dispersed 
situation,  to  lay  off  the  town,  and  to 
advise  with  Colonel  Cary,  should  any  diffi- 
culties arise,  who  (Cary)  was  *^fully 
authorized'*  to  act  upon  the  subject;  and 
that  the  slip  of  land  now  in  question  was 
set  apart  for  a  street  or  common  for  the 
town,  by  his  direction,  by  the  parties 
aforesaid.  It  is  again  emphatically  stated 
by  said  Goode,  that  he  knew  *Hhat  the 
said  Cary  was  fully  authorized  by  Byrd, 
and  his  trustees,"  to  act  for  them  in  lay- 
ing off  the  town  aforesaid;  the  force  of 
which  affirmation  is  not  at  all  impaired  by 
that  part  of  the  testimony  of  said  Goode, 
given  on  his  cross-examination,  which  re- 
fers to  two  letters  therein  specified,  as  con- 
ferring the  authority;  for  the  witness, 
also,  says,  that  these  letters,  **with  other 
papers,  then  produced,*'  were  found  to 
confer  an  ample  authority.  This  sale,  and 
the  agencj  of  Cary,  is  also  recognised  and 
admitted  by  Byrd,  who  proved,  by  Patter- 
son, to  have  revoked  a  sale  of  a  lot  to 
Lyle,  (a  part  of  the  premises  in  question,) 
on  the  ground  of  its  being  previously  dis- 
posed of,  on  being  informed  thereof,  and 
remonstrated  with  on  the  subject.  The 
appropriation  of  this  slip  to  the  use  of  the 
town,  is  also  proved  by  Moore,  a  chain 
carrier,  at  the  time  of  laying  off  the  town ; 
and  is  corroborated  by  the  possession 
thereof,  proved  to  have  existed  in  favour 
of  the  town,  from  a  date  coeval  with  the 
transaction  itself;  the  only  exceptions  to 
which  are  the  equivocal  acts  of  possession 
proved,  on  the  part  of  Mayo,  by  the  wit- 
ness, Talman,  and  which  were  not  of  a 
character  to  require  the  corrective  in- 
388  terference  of  the  ^trustees  of  the 
town.  With  respect  to  that  posses- 
sion, while  it  is  proved  to  have  existed  in 
favour  of  the  town,  prior  to  the  date  of 
Mayo's  deed,  it  is  objected,  on  his  part, 
that  there  were  no  such  decisive  marks  of 
the  actual  occupancy  of  the  town  as  were 
competent  to  give  him  notice  thereof.  In 
answer  to  this  objection  it  may  be  replied, 
1st.  That  their  possession  was  of  a  char- 
acter equal  to  that  of  his  possession ;  for 
while  a  solitary  act  of  building  a  vessel 
thereupon,  is  proved,  on  his  part,  by  a 
single  witness,  who,  also,  declares,  in  a 
sweeping  clause,  that  similar  acts  of 
ownership  were  always  (not,  I  presume, 
before  the  date  of  his  deed)  exercised 
thereupon  by  the  said  Mayo,  it  is  also 
inferable  that  the  ir  habitants  of  the  town 
(who,  it  is  proved,  **occupied"  the  same) 
manifested  that  occupancy  by  acts  of  as 
high  a  dignity,  for  example,  by  grazing 
their  cattle  thereupon,  and  taking  stone 
and    turf  from    the    premises :  and,    2d.  It 


may  be  replied,  that  these  were  the  only 
marks  of  possession  that  could  be  exhib- 
ited, in  relation  to  a  street  or  common :  it 
would  not  have  been  lawful  to  have  erected 
houses  upon  the  same,  or  the  like. 

But  that  general  reputation,  which  existed 
as  to  all  others,  in  relation  to  a  transaction 
so  public  and  notorious  as  the  laying  off  a 
town,  and  the  enjoyment  of  its  commons 
by  the  inhabitants,  Mr.  Mayo  was  also 
bound  to  notice.  While  that  reputation  is 
proved  to  have  been  general,  and  known  to 
several  witnesses,  it  is  not  shown  that  a 
single  person  was  ignorant  thereof;  for» 
although  it  is  shown  that  Lyle  purchased  a 
part  of  the  premises  early  in  the  next  year, 
it  is  not  further  shown  that  he  purchased 
it  under  an  ignorance  of  the  rights  of  the 
town.  He  might,  for  any  thing  appearing 
in  this  record,  have  purchased,  as  Trent 
did,  with  a  full  knowledge  of  this  claim, 
and  running  the  risk  of  the  title:  he  might 
have  ventured  to  have  even  bought  a  bad 
title,  as  Mayo  himself  is  proved  by  Goode 
to  have  done,  in  the  general  estimation  of 
the  people.  With  respect  to  Byrd  himself, 
it  by  no  means  follows  that  he  sold 
389  Lyle's  lot  under  an  ^'ignorance  of  the 
title  of  the  town ;  for  he  himself  sold 
the  same  land,  five  years  afterwards,  to 
Mayo,  after  he  had  been  warned  in  the 
transactioq  with  Lyle,  that  the  land  sold 
was  the  land  of  the  inhabitants  of  Man- 
chester. 

I  may  therefore  say,  with  perfect  confi- 
dence, that  here  was  a  p^eneral  reputation, 
without  a  single  exception  to  the  contrary, 
of  the  right  and  the  possession  of  the 
town,  which  could  have  arisen  only  from 
the  public  and  notorious  acts  before  men- 
tioned, and  which,  coming  to  the  knowl- 
edge of  everybody  else,  must  certainly  have 
been  known  to  the  elder  Mr.  Mayo  at  the 
time  of  his  purchase.  That  inference  is 
carried  beyond  the  possibility  of  a  doubt, 
by  the  internal  evidence  inherent  in,  and 
resulting  from,  the  nature  of  the  property 
in  question,  considered  in  relation  to  its 
actual  situation,  and  to  the  public  terms 
under  which  the  town  aforesaid  was  offered 
to  the  consideration  of  the  adventurers. 

It  was  decided  in  the  case  of  Wilcox  v. 
Calloway, (a)  that  the  purchaser  of  a  legal 
title  is  to  be  affected  by  any  latent  equity, 
of  which  he  has  .either  actual  notice,  or 
which  appears  in  some  deed,  or,  (I  will 
add)  document,  necessary  to  the  deduction 
of  the  title,  so  as  to  amount  to  constrnctive 
notice.  Under  this  position,  abundantly 
supported  by  all  the  authorities,  the  plan 
of  the  town  of  Manchester  was  bronght 
before  the  eyes  of  Mayo ;  for  it  is  partic- 
ularly referred  to  in  his  deed;  he  having 
purchased  all  the  land  therein  described, 
with  the  exception  of  **such  land  as  is  laid 
off  into  lots  and  disposed  of  by  lottery." 
His  deed  having  also  referred  to  the  lottery, 
under  which  the  town  was  disposed  of,  the 
public  scheme  of  that  lottery  is  also  a  doc- 
ument of  which  he  was  bound  to  take 
notice.  To  this  I  will  add,  as  an  undeni- 
able position,  that  he  was  bound  to  notice 
the  act  of  the  legislature  which  established 
the  town  aforesaid.  He  is  bound  by  such 
act,  if  not  on  the  ground  that  acts    of  this 


(a)  1  Wash.  28. 
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character  are  bound    tip    Yrlth    the    public 

acts  of  every  session,  and  promulgated    by 

the  authority  of  the  legislature,  at  least  on 

the  ground  that  his  deed  refers  to  the 

390  town  of  'Manchester,  as  ascertaining 
the  position    and  boundaries   of    the 

lots  of  land  thereby  conveyed,  the  extent 
of  which  town  could  only  be  known  by  re- 
curring to  the  act  establishing  it,  and  the 
plan  of  the  town  laid  off  conformably 
thereto.  I  will  go  further,  and  add,  that 
every  purchaser  is  bound  to  take  notice  of 
a  right  or  claim  inherently  and  necessarily 
affecting  the  subject  purchased.  For  ex- 
ample, if  I  purchase  a  tract  of  land  sur- 
rounding another  tract,  contained  in  the 
centre  thereof,  I  am  bound  to  know  that 
the  owner  of  the  land  comprehended  has  a 
right  of  way  through  the  land  I  have  pur- 
chased :  and  if  I  purchase  a  tract  of  land 
(as  in  the  case  before  us)  abutted  by  a 
square,  or  number  of  lots  in  a  town,  hav- 
ing no  other  street  or  way  of  communica- 
tion with  the  other  parts  of  the  town  or  the 
adjacent  country,  I  am  bound  to  know  that 
the  inhabitants  of  such  lots  have  a  right 
to  a  street  (not  a  mere  right  of  way)  over 
the  land  I  have  so  purchased.  These  are 
things  of  which  a  purchaser  must  take 
notice  at  his  peril,  unless  we  are  at  liberty 
to  consider  him  ignorant  of  the  plainest 
principles  of  right  and  justice. 

By  these  several  principles  and  positions, 
let  the  purchase  of  the  present  appellant  be 
tested. 

In  the  case  before  us,  Mr.  Mayo,  with 
the  very  plan  of  the  town  before  his  eyes, 
which  his  deed  refers  to,  and  calls  for,  as 
a  part  of  itself,  purchased  a  slip  of  land 
extending  up  to  the  very  lines  of  the 
range  of  lots  laid  off  below  the  canal,  the 
owners  of  which  have  no  possible  way  to 
pass,  in  the  direction  of  the  other  part  of 
the  town,  the  public  ferry,  and  the  river, 
but  through  the  slip  aforesaid;  that  slip 
of  land  being,  on  an  inspection  of  the  map, 
in  several  places,  perhaps,  not  wider  than 
the  other  streets  of  the  town,  and  in  none 
materially  wider.  Is  it  possible  that  he 
could  have  been  ignorant  (independently  of 
all  other  information)  of  the  right  of  the 
people  to  a  street  on  the  premises,  and 
which,  in  one  point  at  least,  just  between 
the  aforesaid  range  of  lots  and  the  ferry,  is 
so  narrow,    as,  by  extending   to    the 

391  river,     would,    perhaps,    'divide    the 
slip  of  land  into  two   parts?    Again, 

with  the  same  plan  before  his  eyes,  which 
laid  off  the  town  down  to  the  mill  canal, 
and  extending  up  the  river  to  the  mouth 
thereof,  and  also  having  before  him  the 
scheme  of  the  lottery,  which  promised  to 
the  adventurers  that  the  lots  should  be  laid 
off  convenient  to  the  river,  and  with  public 
landings,  could  Mr.  Mayo  possibly  have 
supposed,  that  this  bit  of  land  was  with- 
held from  the  town,  which  intercepted  a 
communication  with  the  river,  at  all 
points,  but  one,  (the  public  ferry,)  and 
which  rendered  that  part  of  the  scheme 
which  promised  the  public  landings,  a 
mere  delusion?  If  it  be  said  that  public 
landings  on  this  part  of  the  river  were 
unimportant,  as  the  river  at  that  place  was 
not  then  navigable,  the  answers  are  two- 
fold:   1st.  That    the    pretensions   of     the! 


appellant  equally  occlude  such  landings, 
at  any  other  place  convenient  to  the  town, 
or,  more  particularly,  in  the  space  com- 
prehended between  the  head  and  the  mouth 
of  the  canal,  although  the  navigation,  be- 
low the  ferry,  was  not  interrupted  by  rocks ; 
and,  2dly.  That,  although  such  was  the 
then  state  of  the  navigation  of  the  river, 
above  the  ferry,  the  same  scheme  held  up 
the  most  flattering  expectations  of  remov- 
ing the  obstructions  through  the  falls 
within  a  short  time,  and  extending  the 
navigation  of  the  river  to  an  immense  dis- 
tance into  the  interior  of  the  country,  in 
which  event  public  landings,  even  at  that 
place,  would  have  been  all  important. 

Again,  with  the  same  documents  before 
his  eyes«  as  also  the  act  of  assembly  of 
1769,  establishing  the  town  of  Manchester, 
which  act  established  the  said  town,  *4o 
the  manner  it  is  already  laid  off  into  lots 
and  streets,  agreeably  to  a  survey  thereof 
by  B.  Watkins,"  which  is  particularly  re- 
ferred to  by  the  act,  ought  not  the  said 
Mayo  to  have  examined  that  survey?  and 
had  he  done  so,  I  expect,  from  the  testi- 
mony exhibited  in  this  cause,  (for  the  sur- 
vey itself  is  not  before  us,)  it  would  have 
thereby  appeared,  that  the  land  in  question 
was  set    apart    for  the  use   of   the   town. 

These  aze  damning  documents, 
392      'against    which     Mr.    Mayo,    at   the 

time  of  his  purchase,  could  not  pos- 
sibly have  winked  so  hard  as  not  to  see 
that  the  right  in  question,  or  some  right 
in  the  premises,  existed  in  favour  of  the 
inhabitants  of  Manchester,  and  in  consid- 
eration of  which  the  adventurers  and  pur- 
chasers of  lots  in  the  said  town  paid  a 
higher  price  for  their  property.  It  was 
the  knowledge  of  this  title  existing  in  the 
town,  also,  which  induced  Mayo  to  offer, 
and  Byrd  to  accept,  for  this  slip  of  land, 
a  price,  perhaps,  not  one  twentieth  of  its 
value,  had  the  title  been  good ;  which  in- 
duced Mayo,  for  this  trifling  consideration, 
to  purchase  *'a  bad  title,"  hoping  that 
time  and  chance  might  render  it  good,  and 
to  accept  a  deed  not  containing  a  warranty 
therefor.  The  purchase  was,  therefore, 
with  full  notice  of  the  title  of  the  town, 
and  mala  fide;  which  is  entirely  strength- 
ened by  the  length  of  time  during  which 
the  appellant  forebore  to  assert  his  claim; 
during  which  time  a  multitude  of  wit- 
nesses may  have  died,  and  documents  been 
lost,  all  tending  to  corroborate  the  testi- 
mony, even  now  sufficiently  strong  in 
favour  of  the  appellee's  title.*  I  will  ask, 
more  particularly,  how  it  has  come  to  pass, 
that  when  the   act  of   1778,  to  enlarge    the 

*Note  by  Judge  Roanb.  Since  this  opinion  was 
delivered,  I  have  seen,  in  the  Journals  of  the  House 
of  Delegates,  on  the  14th  of  November,  1776,  a  peti- 
tion was  presented  by  the  trustees  of  the  town  of 
Manchester,  asserting  the  title  now  set  up  to  the 
premises  in  question,  and  prayinsr  that  an  act  miffht 
pass,  more  effectually  to  enable  them  to  remove 
obstructions  placed  thereon.  This  petition  was 
rejected  on  the  12th  of  December  of  the  same  year, 
on  the  ground,  "that  the  matter  thereof  was  cosr- 
nlzable  before  a  Ck)urt  of  law."  It  further  appears, 
by  the  same  Journals,  that,  at  this  time,  the  elder 
Mr.  Mayo  was  a  delegate  for  the  county  of  Chester- 
field, in  which  the  said  town  lies.  He.  therefore. 
undoubtedl3%  had  notice  of  the  appellee's  claim  as 
early  as  the  date  aforesaid:  and  hence  it  was.  that 
that  claim  was  never  contested  by  him  in  his  life- 
time. 
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powers  of  the  trustees  of  the  town  of  Man 
Chester,  had  made  it  the  duty  of  the 
trustees  to  bring  suits  against  all  such 
as  were  committing  trespasses  on  the 
'^streets  of  said  town,  or  lands  which  maj 
-have  been  appropriated  to  the  use  of  the 
inhabitants  thereof, "  (a  .  description  em 
phatically  applicable  to   the  premises 

393  in  question,)    and    had    directed  "^the 
money,  to  be  recovered  in  such  suits, 

to  be  applied  in  '^repairing  the  streets,  or 
erecting  wharves  and  improving  the  public 
landings  within  the  same,"  why  did  not 
the  ancestor  of  the  appellant  take  the  alarm 
for  his  legal  title,  and  contest,  by  a  judi- 
cial investigation,  this  legislative  judg- 
ment, (if  I  may  so  express  myself,)  which 
had  decided  the  right  to  the  premises  to  be 
in  the  town,  by  legalizing  the  erection  of 
wharves,  and  the  improyement  of  public 
landings  in  and  upon  the  same?  as,  cer- 
tainly, no  other  part  of  the  contiguous 
land  would  have  admitted  of  wharves  or 
landings.  Where,  then,  was  his  redoubt- 
able, though  solitary  witness,  Talman, 
who  proves  acts  of  possession,  of  the  prem- 
ises, six  years  afterwards,  as  equivocal, 
and  as  little  satisfactory,  as  is  the  title 
which  such  acts  of  occupancy  were  intended 
to  bolster  up  or  consummate?  In  all  prob- 
ability, Talman,  and  such  witnesses  as 
he,  would  have  been,  at  that  time,  frowned 
into  annihilation  by  a  horde  of  respectable 
witnesses,  now  consigned  to  the  grave  by 
the  lapse  of  thirty  or  forty  years. 

But  if  Mr.  Mayo  could  be  supposed  not 
to  have  had  notice  of  the  appellee's  claim, 
at  the  time  of  his  purchase,  why  did  he 
not  stop  his  hand  from  proceeding  and 
perfecting  his  deed,  after  the  said  claim 
was  made  known  to  him  by  means  of  the 
law  aforesaid,  founded,  no  doubt,  upon  the 
petition  of  the  people  of  Manchester?  why 
did  he  even  proceed  to  perfect  his  said  deed 
by  a  suit  in  Chancery,  against  the  surviv- 
ing trustee  of  Byrd,  after  he  had  notice  of 
the  said  claim  by  the  institution  of  this 
very  suit?  In  the  aforesaid  case  of  Wilcox 
y.  Calloway,  it  is  held,  that  a  purchaser, 
in  a  case  like  the  present,  must  be  a  com- 
plete purchaser,  by  having  a  conveyance 
and  having  paid  the  purchase  money,  be- 
fore notice;  for  if  he  have  notice  before 
either  of  these  acts  be  perfected,  he  ought 
to  stop  until  the  equity  be  inquired  into,  or 
he  will  be  bound  by  it.  The  same  doctrine 
is  held  in  Mitford,  216,  and  many  other 
authorities;  and  Mitford  adds,  that,  in  a 
plea  of  this  kind,  if  the  deed  purports 

394  an    immediate    transfer,  ^(as  in    the 
case  before  us,)  it  must  also  aver  that 

the  seller  was  in  possession  of  the  prem- 
ises; because  (I  presume)  the  want  of 
possession  is,  prima  facie,  an  indicium  of 
the  want  of  title,  and  calculated,  at  least, 
to  put  the  purchaser  upon  an  inquiry. 
This  possession,  as  existing  at  the  time  of 
his  purchase,  in  Byrd,  or  his  trustees,  the 
appellant  has  not  thought  proper  to  aver, 
and,  if  averred,  would  have  been  disproved 
by  the  whole  current  of  the  testimony.  I 
will  here  add,  that  not  only  did  the  appel- 
lant himself  consider  his  deed  incomplete 
up  to,  and  after,  the  institution  of  the 
present  suit,  (as  is  evinced  by  his  pro- 
ceeding in  equity  to    perfect  it,)    but    that 


he  was  also  correct  herein ;  for  we  are  told 
in  1  Harr.  256,  (old  edition,) (a)  that  trustees 
have  all  equal  powers,  and  cannot  act  sep- 
arately, but  must  all  join,  both  in  convey- 
ances and  receipts. 

I  have  thus  examined  this  case  by  cir- 
cumstances, and,  criteria  dehors,  the  deed 
under  which  the  appellant  claims.  The 
conclusion  resulting  therefrom  is  entirely 
confirmed  by  the  internal  evidence  con- 
tained in  the  deed  itself;  for  while  the 
grantor,  Byrd,  had  thus  a  second  time  sold 
this  land,  which,  in  -  equity,  belonged  to 
the  appellees,  and  sold  it  (in  the  second 
instance,  at  least)  with  a  full  knowledge 
of  that  fact,  he  only  warrants  the  tiUe 
against  himself,  his  heirs  and  assigns.  A 
warranty,  so  contrary  to  the  usual  coarse 
which  prevails,  in  relation  to  bona  fide 
purchasers  for  full  and  valuable  considera- 
tion, in  itself  creates  a  suspicion.  These 
clausulae  inconsuetae,  taken  in  relatioir  to 
a  bona  3de  purchase  for  full  value,  and  with- 
out notice,  not  only  create  a  violent  sus- 
picion that  such  is  not,  in  fact,  the  char- 
acter of  the  purchase  before  us,  but  are 
entirely  accounted  for  by  the  very  inade- 
quate price  given  for  the  land  in  question, 
to  be  presently  particularly  noticed.  As  to 
the  two  trustees  (out  of  four)  who  joined 
Byrd  in  this  deed,  and  who  are  proved  to 
have  been  in  the  habit  of  adding  their 
names  to  deeds  executed  by  him,  without 
any  further  inquiry ;   while  this  fact  would 

go  far,  in  a  Court  of  equity,  to  affect 
395      any  Meeds  in    which    they    have    so 

joined,  and  especially  such  as  are 
also  impeachable  on  other  grounds,  it  is  to 
be  observed,  that  they  have  not  joined  in 
the  warranty  contained  in  this  deed,  even 
in  relation  to  themselves,  although  they 
are  included  in  the  conveying  part.  Such 
a  deed,  accepted  t>y  a  man  who  could  not 
be  ignorant  that  the  title  to  the  land  in 
question  had  been  originally  conveyed  to 
them  by  Byrd,  and  who,  except  as  to  the 
claim  of  the  appellees,  (I  here  keep  the 
deed  to  Robinson's  administrators  out  of 
question,)  were  the  true  owners,  carries 
with  it  internal  evidence  of  the  weakness 
of  a  title,  which,  at  that  time,  would  not 
stand  the  test  of  scrutiny,  however  avail- 
able it  might  afterwards  become,  against 
an  agreement  existing  only  by  parol, 
through  the  lapse  of  time,  and  the  death  of 
witnesses.  That  title  is  also  impugned  by 
the  circumstance  disclosed  by  the  deed 
itself,  that  not  more  than,  perhaps,  one 
twentieth  part  of  the  value  of  the  land,  at 
the  time  of  the  purchase,  was  given  for  it. 
I  infer  this,  because,  although  the  exact 
quantity  of  the  land  in  controversy  has  not 
been  ascertained,  yet,  as  fourteen  lots 
(exclusively  of  streets)  were  substituted 
for  it,  on  the  back  of  the  town,  and  each  of 
these  lots  had  sold  for  a  sum  equal  to  that 
given  for  this  whole  slip  of  land,  (for 
three  fourths  of  the  hundred  pounds,  the 
consideration  of  the  deed,  went  to  pay  for 
the  three  lots  thereby  also  conveyed,)  it 
follows,  that,  estimating  this  tract  at  only 
ten  acres,  and  that  each  half  acre  here  is 
only  worth  as  much    as  the   half  acre   lots 


(a)  Paare  775-6,  of  the  7th  London  edit,  with  Wll- 
llams's  additions. 
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in  the  interior  of  the  town,  (which  is  cer- 
tainly far  below  the  mark,  in  relation  to 
these  water  lota,)  not  more  than  one 
twentieth  of  the  value  of  this  land,  at  the 
ontside,  was  given  for  it.  While  this  crreat 
inadequacy  of  price,  singly  and  abstract- 
edly taken,  might  be  insufficient  to  vacate 
the  contract  altogether,  it  goes  far,  indeed, 
to  show,  that  the  extent  of  that  contract  is 
not  such  as  the  appellant  now  contends  for. 
That  inadequacy  proves  the  full  knowledge 
of  Mayo  and  of  Byrd,  that  the  latter  did 
not  sell,  nor  the  former  acquire,  the 
396  indefeasible  right  to  the  'premises  in 
question;  but  that,  on  the  contrary, 
Byrd's  title  only  (such  as  it  was)  was 
conveyed  for  this  paltry  consideration.  It 
proves,  in  the  language  of  Colonel  Goode, 
as  applied  to  the  general  understanding  of 
the  neighbourhood,  that  Mayo  only  pur- 
chased '^a  bad  title.*'  To  have  made  out 
his  case,  the  appellant  should  have  proved 
Colonel  Byrd  to  have  been  so  great  a  fool, 
as  to  have  sold  twenty  of  his  water  lota  for 
the  price  given  for  one  of  the  frontier  lots 
of  the  town;  for,  perhaps,  less  than  a 
fortieth  part  of  their  real  value.  But  this 
gentleman  was  no  fool,  although  (but  for 
his  known  character  for  probity  and  hon- 
our) he  might  deserve  a  harsher  epithet 
for  selling  a  lawsuit  to  Mr.  Mayo,  under 
the  name  of  land,  after  he  was  informed, 
by  the  transaction  with  I^yle,  that  he  had 
no  land  at  the  place  in  question. 

Such  is  the  inference  irresistibly  result- 
ing from  these  circumstances,  considering 
the  value  of  the  land  in  controversy  as  only 
equal  to  that  of  the  adjacent  land.  But 
if  we  could,  for  a  moment,  embark  into  the 
regions  of  fiction,  with  one  of  the  appel- 
lant's counsel,  and  consider  this  land  as 
worth  the  enormous  sum  of  five  hundred 
thousand  dollars,  such  a  palpable  and  glar- 
ing inadequacy  of  price  would  be  presented 
to  the  view  of  the  Court,  (even  making 
all  due  allowances  for  its  intermediate  rise 
in  value,)  that  all  men  must  at  once  ex- 
claim, '*this  thing  is  not  right;"  all  men 
must  admit  that  this  paltry  sum  of  251. 
was  only  given  for  the  mere  right  to  sue 
for  this  immensely  valuable  property; 
trusting  that  time  and  chance  might  per- 
fect the  title. 

As  to  the  merits  of  this  case,  therefore, 
I  cannot  have  a  scintilla  of  doubt,  that 
the  appellees  are  entitled  to  recover. 

Notwithstanding,  however,  the  strength 
of  these  merits  in  favour  of  the  appellees ; 
notwithstanding  that  these  merits  are  sus- 
ceptible of  various  additional  views,  all 
tending  to  show  the  utter  iniquity  of  the 
appellant's  pretensions,  we  are  now  told, 
that,  after  the  appellees  have  run  this  long 
race,  at  the  instance  of  the  appellant, 
397  *and  in  the  very  character  with  which 
he  was  pleased  to  clothe  them, 
another  chance  must  be  given  the  appel- 
lant, by  sending  the  cause  back  for  want 
of  parties.  This  is  an  objection  which,  as 
to  the  counsel  for  the  appellant,  has  been, 
probably,  produced  by  the  queries  pro- 
pounded from  the  bench.  In  the  former 
argument  of  this  case,  while  it  was  asserted 
by  the  appellant's  counsel,  on  the  one  hand, 
that  a  decision  upon  the  merits  was  desira- 
ble, it  was  not   pretended,    on    the   other, 


that  there  were  not  proper  parties  plaintiff 
in  the  cause ;  and  it  was  expressly  admitted, 
that  if  (as  the  fact  is)  the  legal  title  were 
in  the  appeMant,  Mayo,  the  objection 
would  not  lie  for  want  of  parties  defendant. 
While  this  Court  is  certainly  not  to  be 
bound,  by  the  omission  of  counsel,  to  state 
the  real  grounds  on  which  any  cause  ought 
to  be  decided,  it  is  not  very  likely  that,  in 
a  case  in  which  equal  talents  and  industry, 
have  been  displayed  by  the  able  counsel 
who  argued  it,  points,  so  substaatially 
material  to  their  success,  would  have  been 
omitted.  The  omission  of  these  counsel, 
therefore,  to  take  this  objection,  spontane- 
ously, and  in  the  first  instance,  is  a  cir- 
cumstance which  goes  to  corroborate  my 
opinion  upon  the  question. 

As  to  this  objection  of  the  want  of  par- 
ties, it  amounts  to  an  objection  to  the 
Court's  decreeing,  at  all,  in  that  stage  of 
the  cause,  on  account  of  the  absence  of 
parties  necessary  to  enable  the  Court  to 
proceed,  according  to  the  principles  by 
which  it  is  governed.  If  the  party  defend- 
ant stands  merely  neutral,  the  Court  is 
bound  to  see  that  all  necessary  parties  are 
brought  before  it;  but  if  he  prays  the 
Court  to  decree  in  that  stage,  or  consents 
that  it  should  so  decree,  it  amounts  to  a 
waiver  of  the  pbjection.  In  the  case  before 
us,  it  is  true,  the  appellant  neither  prayed 
the  Court  to  decree,  nor  consented,  totidem 
verbis,  that  it  should  decree ;  but  he  con- 
sented that  the  cause  should  be  heard  as  to 
himself,  which  amounts  to  the  same  thing. 
The  Courts  of  justice  are  not  to  be  so 
trifled  with,  as  to  be  invited  to  hear  causes 
without  being  suffered  to  decide  them. 
396  A  consent,  therefore,  'that  the  Court 
should  hear  a  cause,  amounts  to  a 
consent  that  it  should  decree  therein,  and  a 
consent  that  the  Court  should  decree  in  the 
case,  wholly  abandons  the  objection  aris- 
ing from  the  want  of  parties.  This  objec- 
tion was  not  only,  in  fact,  waived,  but 
also  might  have  been  well  waived  by  the 
appellant,  in  the  case  before  us ;  for  he  had 
the  whole  title  in  himself,  and  was  compe- 
tent to  a  complete  defence;  it  was  not  until' 
that  title  was  found  to  be  against  him,  on 
the  merits,  that  this  objection  was  started, 
or  thought  of. 

On  this  broad  principle,  then,  I  am 
clearly  of  opinion,  that  the  objection  doea 
not  lie  in  the  case  before  us.  I  am  willing, 
however,  to  consider  that  objection  more 
particularly,  and  under  the  idea  that  it 
had  ,not  been  thus  waived  and  abandoned 
on  the  part  of  the  appellant. 

It  is  now  objected,  in  the  first  place^ 
that  there  are  not  the  proper  parties  plain-  ' 
tiff  in  the  cause.  That  party,  it  is  true,  is 
only  John  Murchie;  but  it  is  expressly 
shown  that  he  does  not  sue  merely  for  him- 
self, and  in  his  private  character.  This  is 
shown  by  its  being  stated  in  the  bill,  and 
admitted  in  the  answer,  and  other  proceed- 
ings, that  he  sues  as  surviving  trustee, 
and  for  the  benefit  of  the  town  of  Man- 
chester. In  the  case  of  his  wishing  to  ap- 
propriate the  proceeds  of  the  recovery  to 
his  own  use,  therefore,  he  would  be  for- 
ever estopped  from  such  pretension,  as 
well  by  such  proceedings,  as  by  the  decree 
in  this  cause,  which,  pursuing  the  character 
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of  the  claim  set  out  in  the  bill,  decrees 
(beneficially,  at  least)  only  in  favour  of 
the  town  of  Manchester.  Nor  does  it  fol- 
low that,  in  the  case  of  tl^e  appellant's 
success  in  this  instance,  the  inhabitants 
of  the  town  could  disclaim  Murchie*s 
ag^ency,  and  harass  him  with  a  new  suit 
hereafter.  If,  however,  it  were  even  so, 
the  appellant  possessed  full  power  to  sub- 
ject himself  to  that  inconvenience,  by  the 
shape  and  character  of  his  proceedings. 
In  the  event  of  a  future  suit  brought  by 
them,  many  circumstances  might  be  urged 
by  Mayo,  tending  to    show    that    Murchie 

was  their  authorized  agent,  (admit- 
399      ting  that,  on  general  *principles,   he 

was  incompetent,)  and  that,  with  a 
full  knowledge  of  all  circumstances,  they 
acquiesced  in  his  assuming  that  character, 
and  carrying  on  the  suit.  While  it  is 
entirely  admitted,  that  all  persons  con- 
cerned in  the  demand,  made  by  a  bill 
in  equity,  ought  to  be  parties  plaintiff, 
with  the  exception  of  cases  in  which  they 
are  very  numerous,  and  the  like;  there  is 
no  rule  or  principle  which  prohibits  the 
defendant,  where  such  parties  are  really 
represented,  from  dispensing  with  the 
strictness  of  form,  or  with  objections  of  a 
merely  legal  character,  in  deducing  the 
character  of  the  representative.  There 
may  be  a  difference  between  the  total  ab- 
sence of  parties,  for  want  of  whom  the 
Court  of  equity  is  disabled  from  its  favour- 
ite object  of  doing  complete  justice  in  one 
suit,  and  cases  in  which  there  is  a  mere 
defect  in  the  power  of  the  agent,  to  which 
the  adverse  party,  desirous,  perhaps,  of  a 
speedy  decision,  is  content  to  abandon  his 
objection.  This  distinction  derives  abun- 
dant support  from  those  principles  of  the 
Courts  of  equity,  by  which  some,  of  many 
numerous  parties,  are  permitted  to  sue; 
those  under  the  influence  of  which  that 
Court  even  supplies  and  appoints  trustees, 
or  guardians,  for  the  purpose  of  suing,  and 
the  like;  and  which  disregard  form,  for  the 
purpose  of  dispensing  substantial  equity  to 
those  beneficially  interested.  However  the 
case  might  be,  in  the  present  instance,  had 
the  appellant  stood  merely  still,  or  objected 
in  an  earlier  stage  of  the  cause,  he  has  es-. 
topped  himself  by  the  course  taken  by  him 
in  his  proceeding.  He  has  worked  such 
estoppel,  by  bringing  an  ejectment  against 
Murchie,  as  surviving  trustee  of  the  town 
of  Manchester,  of  which  ejectment,  the 
present  suit  may  be  considered  as  merely 
a  continuation  in  another  forum ;  by  recog- 
nising him  as  such  trustee,  not  only'  by 
that  suit,  but  by  his  answer  in  the  present ; 
and  by  consenting  that  the  cause  should  be 
then  **heard,"  (as  is  before  said,)  as  to 
Mayo,  which  term,  *' heard,"  was  undoubt- 
edly intended  to  mean  a  trial  upon  the 
merits,    as   contradistinguished    from    the 

dilatory  exception  for  want  of  par- 
AOO      ties.     I  consider  *all  these   acts,  and 

those,  too,  in  relation  to  parties  who 
are  in  fact,  though,  possibly,  irregularly, 
represented,  as  amounting  to  a  waiver  of 
the  objection  on  the  part  of  the  appellant. 
But  for  such  waiver,  the  appellee  (if  his 
authority  were  otherwise  defective)  might 
have  set  the  objection  at  defiance,  by  show- 
ing a  private  act    of   Assembly,  a    written 


power  by  the  inhabitants  of  Manchester, 
or  the  like,  giving  him  full  and  complete 
authority.  Under  circumstances  like  the 
present,  the  Court  will  presume  any  and 
every  thing  tending  to  show  that  the 
waiver  was  not  made  without  due  considera- 
tion, and  that,  if  it  had  not  been  made, 
every  objection  to  the  appellee's  compe- 
tency could,  in  the  Court  below,  have  been 
easily  obviated.  This  view  of  the  sub- 
ject precludes  the  necessity  of  considering 
how  far  the  appellee  would  have  been 
authorized  to  maintain  the  suit,  on  general 
principles,  or  by  virtue  of  the  acts  of  1769 
and  1779,  or  either  of  them.  It  goes  on  the 
principle,  that  it  is  unfair  and  unjust  for 
a  party  to  decoy  another,  by  false  signals, 
into  the  appellate  Court,  where  the  objec- 
tion cannot  be  obviated ;  that  it  is  compe- 
tent for  a  party  to  release  a  right  intended 
for  his  benefit;  that  it  is  not  competent  to 
a  court  to  decree  against  the  consent  and 
admissions  of  both  parties ;  and  that,  in 
this  case,  no  inroad  is  made  upon  the 
jurisdiction  of  the  Court  of  equity,  as  all 
parties  necessary  to  a  complete  decree,  are, 
in  fact,  (though,  possibly,  irregularly  so,) 
before  the  Court. 

It  is,  in  the  next  place,  contended,  that 
there  are  not  the  proper  parties  defendant 
in  this  case :  and  this  objection  is  branched 
out  to  extend  to  Byrd's  trustees,  or  their 
representatives,  and  to  Lyons  and  Pendle- 
ton, or  those  representing  them  under  the 
deed  of  1770.  As  to  Byrd*s  heirs,  against 
whom  he  warrants  by  the  deed  to  Mayo, 
the  objection  is  not,  I  believe,  extended  to 
them :  if  those  heirs  should  be  construed  to 
be  bound,  under  the  warranty  in  the  deed, 
by  an  alienation  made  by  Byrd's  authority 
many  years  before,  yet,  Byrd,  having  be- 
fore parted  with  the  legal  title  to  his 
401  trustees,  and,  as  it  is  ^contended,  to 
Pendleton  and  Lyons,  they  are  not 
necessary  parties  to  this  suit,  unless  the 
Court  is  prepared  to  say  that  you  are  to  hunt 
through  all  the  intermediate  alienors  up  to 
the  original  owner  of  the  land,  and  that 
he,  or  his  heirs,  are  indispensable  parties. 
With  respect  to  the  representatives  of  those 
from  whom  the  appellant  purchased  the 
mill  and  canal,  they  need  not  be  before  the 
Court,  under  the  actual  opinion  of  the  Court, 
as  I  understand  it,  which  only  gives  to  the 
appellees  the  land  up  to  the  canal  afore- 
said. There  will  be  nothing  in  this  decree 
by  which  those  parties  can  be  possibly 
affected. 

As  to  the  necessity  of  making  Byrd's 
trustees  parties,  the  appellee  certainly 
wants  no  decree  against  them:  they  have 
parted  with  the  legal  title  to  the  appellant: 
even  Carter,  who,  at  the  time  of  the  insti- 
tution of  this  suit,  had  the  remnant  of  that 
title  abiding  in  him,  was  deprived  of  the 
same,  by  the  decree  in  the  proceedings 
mentioned,  which  was  prior  in  date  to  the 
decree  now  appealed  from.  Byrd's  deed  to 
Mayo,  which,  at  law,  was  objectionable  for 
want  of  Carter's  signature,  has  been  freed 
from  that  objection  by  the  decree  aforesaid. 
The  appellant  was,  thereafter,  possessed  of 
the  complete  legal  title,  and  the  appellees 
are  in  quest  of  it.  On  general  princi- 
ples, it  would  seem,  that  those  who  have, 
and  those  who  want,  the  entire   subject  of 
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controverey,  would  be  proper  and  sufificieiit 
parties.  It  is  enoug^h  that  all  those  should 
be  parties  defendant  to  the  suit,  who  pos- 
sess all  the  rig^hts  in  controversy  in  that 
suit,  and  therefore  can  enable  the  Court  of 
equity  to  make  a  complete  decree  upon  the 
subject.  It  is  not  necessary  that  all  those 
should  be  also  parties,  who  will  be  neces- 
sary parties  in  other  suits,  to  which  the 
decision  in  the  suit  in  question  may  give 
rise,  by  reason  of  a  warranty,  or  other- 
wise. That  would  lead  to  a  never-ending 
line  of  parties,  would  carry  you  up  through 
all  the  mesne  alienations  to  the  original 
owner,  and  impose  upon  the  plaintiff, 
without  necessity,  the  burthen  of  compre- 
hending parties  who  are  to  him  unknown, 
and  perfect  strangers.     It  is  a   great 

402  *matter  gained  to  the  jurisdiction  of 
Courts  of  equity,  to  settle  the  contro- 
versy, and  avoid  circuity,  as  to  all  inter- 
ested, in  the  very  question  in  contest  in 
the  suit;  that  is,  (as  applied  to  this  case,) 
as  to  all  possessing  or  claiming  the  legal 
title.  There  are  sufficient  difficulties  and 
delays  already  existing  under  this  rule, 
and  arising  from  the  number  of  parties 
indispensably  necessary.  There  is  no  need 
to  go  further  to  outgo  the  demand  in  the 
bill,  and  essay  the  vain  attempt  to  settle 
by  one  decision,  all  other  suits,  and  every 
consequential  claim  or  injury,  which  may 
grow  out  of  the  decision  of  the  point  in 
issue.  It  is  a  consequence  of  these  princi- 
ples, that  no  person  need  be  a  party  to  a 
suit  in  equity,  against  whom  if  brought 
to  a  hearing,  there  can,  or  need  be,  no 
decree;  although  he  be  interested. (a)  On 
this  principle,  it  is  held  that  a  residuary 
legatee  need  not  be  a  party ;  nor  need  a 
bankrupt  in  a  suit  against  his  representa- 
tives; though  they  are  both  much  inter- 
ested in  reducing  the  amount  of  the  sum 
demanded.  Again,  it  is  said  not  to  be  nec- 
essary to  make  the  assignor  of  a  bond  a 
party,  in  a  suit  against  the  assignee  im- 
peaching the  same,  although  he  is  inter- 
ested in  the  consequence  ot  the  suit,  by 
virtue  of  his  assignment.  All  these  par- 
ties are  as  evidently  interested,  as  the 
trustees  in  this  case  would  be  if  they  had 
warranted  the  appellant's  legal  title.  In 
that  case  they  would  be  evidently  interested 
in  defeating  the  plaintiff  in  this  suit;  for 
they  would  thereby  defeat  the  appellant*s 
remedy  over,  against  themselves,  for  ret- 
ribution. In  principle,  there  is  no  differ- 
ence between  the  cases:  between  the  case 
of  the  residuary  legatees,  bankrupt,  and 
assignor  aforesaid,  and  that  of  vendors 
warranting  the  legal  title.  The  contingent 
liability  of  the  party  warranting,  to  be 
affected  in  another  suit,  is  therefore  no 
ground  on  which  he  should  be  held  a  nec- 
essary party  in  the  suit  in  question.  This 
suit,  as  to  its  whole  extent,  may  be  decided 
without  entering  at  all  into  the  question  of 
that  liability ;  that  question  is  to  be  dis- 
cussed in  another  suit,  in  which  the  per- 
son   warranting    is   a    party,  and  in 

403  which  it  is  to  be  ^decided,  whether  in 
fact  he  warranted,  or  is  liable  to  ret- 
ribution, or  not.  The  general  principle, 
dispensing  with  such  parties  in  the  case  of 
an    actual    warranty,    will,     however,     be 


(a)  Wyatt»8  Pr.  Keg.  a04. 


much  strengthened,  if,  in  the  suit  before 
us,  it  appears  that  no  such  warranty  was 
made;  and  that,  in  fact,  no  liability  to 
make  retribution  exists  in  favour  of  the 
appellant.  That  circumstance  cuts  up  this 
pretension  by  the  roots,  if,  otherwise,  it 
applied  to  the  case  before  us.  If  this  con- 
tingent interest  does  not  entitle  the  person 
warranting  to  become  a  party  for  his  own 
sake,  far  less  will  it  for  the  sake  of  his 
alienee,  the  defendant,  who  stands  in  the 
preferable  situation  of  having  his  immedi- 
ate recourse  over,  against  him,  in  case  of 
eviction.  Although,  in  the  case  of  a  war- 
ranty, the  party  warranting  is  eventually 
interested,  no  decree  can,  in  a  suit  like  the 
present,  be  made  against  him.  Such  de- 
cree cannot  be  made  in  favour  of  the  plain- 
tiff, because  ne  goes  for  the  land;  for  the 
legal  title,  which  the  person  warranting 
has  not,  but  his  alienee  has;  and  he  (the 
plaintiff)  has  no  right  to  the  money;  for 
which  only,  in  case  of  eviction,  the  war- 
rantor is  liable.  Nor  can  a  decree  be  made 
against  him  in  favour  of  the  defendant; 
1st.  Because  no  decree  can  be  made  in 
favour  of  one  defendant  against  another; 
and,  2dly.  Because,  then,  there  would  be 
two  decrees  in  the  same  cause;  one  in 
favour  of  the  plaintiff,  for  the  land,  and 
another  in  favour  of  the  defendant,  for 
the  money;  whereas,  the  most  that 
Courts  of  Equity  have  aspired  to,  was,  to 
settle  the  whole  claim  demanded  in  the  bill 
by  one  decree.  If,  then,  there  can  be  no 
decree,  against  the  party  warranting, 
either  for  the  plaintiff  or  defendant,  he 
need  not  be  before  the  Court,  on  the  only 
ground  on  which  such  parties  are  held 
necessary,  namely,  to  avoid  circuity  of 
action.  In  that  case,  this  circuity 
(though  for  another  and  distinct  cause  of 
action)  must  be  encountered;  for  you  can 
only  come  at  him  by  another  and  a  sepa- 
rate suit. 

There  is  another  principle   on  which,    in 
favour   of   a  party  defendant,  persons  are 

sometimes  held  to  be  necessary 
404      ^parties,  who  would  not  otherwise  be 

so  considered ;  and  that  is  the  prin- 
ciple of  affording  aid  to  the  title  set  up  by 
such  defendant.  Thus  it  was  held  in  the 
case  of  I/owther  V.  Carlton,  (b)  that,  in  a 
suit  against  a  purchaser  with  notice,  from 
a  purchaser  without  notice,  the  former  is 
entitled  to  have  the  aid  of  the  latter,  to 
enable  him  to  defend  his  title.  In  the  case 
before  us,  however,  (admitting  that  the 
trustees  had  warranted  the  title  of  the  ap- 
pellant,) they  have  no  such  shield,  which 
would  enure  to  cover  him  from  the  present 
claim.  They  had  before  conveyed  the 
equitable  title  to  the  appellees,  (which 
drew  the  legal  title  with  it,  except  as 
against  a  purchaser  without  notice,)  and 
had  also  parted  with  the  legal  title  itself, 
before  the  decree  in  question  was  rendered. 
There  was  nothing,  therefore,  abiding  in 
them,  which  might  aid  the  title  of  the  de- 
fendant; but  if  this  case  had  a  common 
principle  with  that  of  Lowther  v.  Carlton, 
(in  which,  too,  the  objection,  of  the  want 
of  parties,  was  taken  by  the  defendant, )  it 
will  be  seen  that  the  Court  adopted  the 
principle  in   that  case,  by  analogy    to  the 


(b)  2  Atk.  1S9. 
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cases  of  aid-sprayer  at  the  common  law. 
In  those  cases,  the  tenant  for  life,  for  ex- 
ample, la  allowed  to  praj  in  aid  of  him  in 
the  reversion.  The  Court,  by  resorting  to 
that  analogy,  seems  to  have  admitted  that 
this  was  a  privilege  in  favour  of  the  de- 
fendant, which  he  might  claim  on  the  one 
hand,  or  waive  on  the  other;  and  it  is 
probable  that  he  would  be  even  considered 
as  waiving  it  by  not  claiming  it.  The 
Court  considered  it  as  ground  of  defence 
incident  to  the  case  of  the  particular  de- 
fendant, and  of  which  he  only  had  knowl- 
edge, and  was  competent  to  claim  or 
relinquish :  they  did  not  consider  it  as  an 
ingredient  of  the  juri^iction  of  the  Court 
of  equity,  and  which,  for  the  purpose  of 
avoiding  circuity,  should  be  had,  whether 
demanded  or  not,  on  the  part  of  the  defend- 
ant. While  the  ground  of  claim  I  am  now 
considering  is,  in  this  case,  widely  differ- 
ent from  that  existing  in  the  case  of 
Lowther  v.  Carlton ;  as,  in  this  case,  the 
vendor  has  no  shield  which   would  be 

405  competent  to  defend  *and  protect  the 
rights  of   the    vendee    as    aforesaid; 

the  cases  are  similar  as  to  the  character  of 
the  pretension,  which  I  have  just  men- 
tioned. The  pretension,  in  this  case,  as 
in  that,  would  be  only  a  privilege  in 
favour  of  the  defendant :  it  is  not  a  sine 
qua  non  of  the  -  jurisdiction  of  the  Court, 
without  which  no  complete  decree  could  be 
rendered  in  the  cause:  a  complete  decree 
may  be  made  against  him  who  has  the 
complete  legal  title.  There  is  this  further 
difference  between  the  cases,  that,  while, 
in  that  case,  the  aid  of  the  vendor  was  in 
fact  prayed,  in  this  it  was  disclaimed.  It 
was  renounced  on  the  part  of  the  defendant ; 
if  not  by  not  praying  it,  at  least  by  the 
various  positive  acts  of  disclaimer  already 
mentioned.  It  was  not  until  the  appellant 
saw  the  prospect  of  being  defeated  on 
those  merits,  which  he  had  challenged,  or 
invited  the  appellees  to  try,  single  and 
alone  on  his  part,  that  he  took  this  ground 
of  objection ;  or,  rather,  it  was  then  taken 
for  him ;  and  that  in  the  appellate  Court, 
in  which  it  is  not  practicable  for  the  appel- 
lees to  obviate  the  objection. 

These  viewo  of  this  subject  preclude  the 
necessity  of  examining  the  decisions  of  this 
Court,  on  the  subject  of  parties.  Whatever 
dicta,  or  doubts,  may  be  found  to  exist 
therein,  there  is  certainly  no  positive  and 
solemn  decision  in  conflict  with  these  prin- 
ciples. It  seems  to  have  been  the  fashion 
in  this  Court,  without  always  knowing 
why,  or  wherefore,  to  object,  in  suits  in 
equity,  for  want  of  parties.  The  ignes 
fatui  arising  out  of  this  prolific  subject  of 
parties,  have  sometimes  served  to  bewilder 
and  mislead  the  Court ;  but,  I  believe,  that 
this  is  the  first  time  in  which  the  subject 
has  been  fully  and  fairly  met  by  this  tribu- 
nal. I  shall  be  happy  if,  in  the  decision 
now  be  to  given,  such  criteria  shall  be  es- 
tablished by  the  Court,  as  will  bring  all 
future  questions  of  the  kind  to  the  proper 
test ;  and  render  these  sightless  and  floun- 
dering objections  less  fashionable. 

The  foregoing  remarks  go  upon  the  ad- 
mission, that  the  trustees  of  Byrd  had, 
in    fact,      given    the     appellant      a 

406  ^warranty,  in    the    deed    they    made 


him,  which  would  enable  him  to  re* 
cover  over,  against  them,  in  case  of  evic- 
tion. That,  however,  is  far  from  being 
the  case.  That  warranty  is  not  only  en- 
tirely wanting,  but  the  deed  carries  the 
most  ample  proofs  upon  its  face,  that  no 
such  warranty  was  intended.  In  addition 
to  the  enormous  inadequacy  of  price  before 
spoken  of,  and  which  is  in  utter  hostility 
with  the  idea  of  passing  a  complete  title, 
the  omission  of  a  clause  of  warranty,  as  to 
the  trustees,  while  one  exists  as  to  Byrd, 
and  his  heirs,  is  decisive  that  none  was 
intended  as  to  the  former;  on  the  principle 
that  '^expressio  unius  est  exclnsio  alte- 
rius.'*  Again,  that  deed  only  disposing  of 
the  lots  and  land  thereby  embraced,  with 
the  exception  **of  such  land  as  is  laid  oi7 
into  lots  and  disposed  of  by  lottery,*'  it  may 
well  be  doubted  (especially  when  it  is  found 
that  the  deed  to  Pendleton  and  Lyons  has 
a  similar  exception)  whether  this  land 
passed  thereby,  it  having,  in  fact,  been 
disposed  of  by  lottery,  as  an  appendage  to 
the  lots,  and  for  which,  consequently,  the 
purchasers  gave  an  enhanced  price.  The 
deed,  therefore,  relied  on  by  the  appellant, 
to  show  the  necessity  of  these  parties,  is  a 
complete  felo  de  se  in  this  particular;  it 
not  only  leaves  it  doubtful,  to  say  the 
least,  whether  this  land  passed  thereby, 
but  shows,  beyond  a  possibility  of  doubt, 
that  no  warranty  was  by  them  made  or  in- 
tended. 

As  to  Pendleton  and  Lyons,  and  those 
representing  them,  under  the  deed  of  1770, 
they  have  nothinir  to  do  with  the  present 
controversy.  Their  right,  if  any,  will  re- 
main wholly  unaffected  by  the  present  de- 
cision. However  (as  it  at  present  appears) 
their  right  may  be  considered  as  being- 
prior  to,  and  intercepting  the  legal  right 
of  the  appellant,  it  cannot  affect  that  of 
the  appellees,  it  being  posterior  to  the 
equitable  contract,  which  is  the  ground  of 
their  claim.  It  neither  lies  in  the  mouth 
of  the  appellant  to  object  the  want  of  a 
party  under  whom  he  does  not  claim,  nor 
to  impose  it  upon  the  appellees  to   engage 

in  another  and  distinct  subject  of 
407      controversy.    *It   is    no    reason  why 

the  plaintiff  should  be  delayed,  or  re- 
tarded, in  his  claim  against  the  present 
appellant,  that  he  shows  another  to  be  en- 
titled, which  also  shows  that  he  himself 
has  no  title.  The  object  of  praying  in  aid 
is  to  protect  the  title  of  the  defendant — not 
to  defeat  that  of  the  plaintiff.  The  deed 
of  Pendleton  and  Lyons  cannot  affect  this 
claim,  (if  that  deed  be  taken  to  be  still  in 
existence,  and  unsatisfied,)  for  another  rea- 
son, namely,  that  it  did  not  pass  nor  affect 
this  land.  It  only  passes  to  those  grantees, 
such  lands  as  were  not  ''before  sold'*  by 
the  trustees,  '*and  as  they  now"  (in  1770) 
''have  a  right  to  sell,"  under  the  original 
deed  from  Byrd  to  them.  This  land  having 
been,  however,  before  sold  to  the  lotholders 
as  aforesaid,  or,  at  least,  it  being  land 
which,  in  1770,  the  trustees  had  not 
"a  right  to  sell,"  in  consequence  of 
the  contract  which  is  the  ground  of  this 
bill,  it  did  not  pass  by  the  said  deed. 
The  exception,  in  the  deed,  immedi- 
ately following  the  foregoing  passages 
of   "the    prizes    drawn    by   the    fortunate 
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adventurers  in  the  lottery,"  cannot  nar- 
row the  effect  of  those  passages,  so  as 
to  pass  the  land  in  controversy  by  that 
deed ;  1st.  Because  a  deed  Is  to  be  so  con- 
strued as  to  reconcile  and  give  efPect  to  all 
the  material  expressions  thereof;  and, 
2dly.  Because  this  land  oug-ht,  on  a  liberal 
construction,  to  be  considered  as  a  part  of 
those  ** prices,"  and,  therefore,  as  exempted 
from  the  operation  of  this  passage  also. 
This  deed,  of  1770,  therefore,  has  nothing 
to  do  with  this  land;  and,  if  it  had,  the 
appellant  has  not  shown  that  he  has  derived 
any  right  under  it.  If  it  be  said  that  the 
appellant  should  be  protected,  on  the  ground 
of  being  a  purchaser  from  Pendleton  and 
Lyons,  who  it  is  also  alleged  were  pur- 
chasers without  notice  of  the  appellees* 
title;  it  is  answered,  that  he  not  only  did 
not  purchase  from  them,  but,  also,  that  all 
and  every  of  the  notorious  acts  before  re- 
lied on  to  convict  Mayo  of  being  a  pur- 
chaser, with  notice,  from  Byrd's  trustees, 
would  equally  apply  to  Pendleton  and 
I^yons;  and,  indeed,  perhaps,  more  so,  as 
their  purchase  was  more  recent,  after 
408  Mhe  contract  and  circumstances  afore- 
said had  their  existence,  than  the 
purchase  by  Mayo. 

Upon  the  whole,  while  I  am  of  opinion 
that  there  was  never  a  just  ground  of  objec- 
tion for  want  of  parties  defendant  to  this 
cause,  and,  however  the  objection,  as  to  the 
party  plaintiff,  may  be,  on  general  princi- 
ples, I  am  clearly  of  opinion  that  that  ob- 
jection ought  not  to  be  available  under  the 
circumstances  existing  in  this  cause.  We 
ought  not  to  suffer  the  appellee  to  be  en- 
trapped by  this  objection,  after  the  appel- 
lant has  elected  to  go  to  trial  on  the  merits, 
and  those  merits  are  found  to  be  against 
him. 

I  am  of  opinion,  therefore,  that  the  de- 
cree is  right  in  the  main ;  but  it  is  errone- 
ous so  far  as  iX  invades  the  appellant's 
right  to  the  ten  feet  of  land  lying  along  the 
canal.  As  to  that  extent,  I  am  of  opinion, 
that  the  decree  should  be  reversed,  and  in 
all  other  things  affirmed. 

JUDGES  FLEMING.  This  being  a  cause 
of  much  expectation  and  great  interest  to 
the  contending  parties,  and  having  been 
argued  with  great  ability,  on  both  sides, 
the  Court  bestowed  on  it  peculiar  attention 
and  deliberation;  though  much  of  what  I 
had  to  remark  on  the  subject,  especially, 
respecting  the  capacity  of  the  appellee  to 
sue,  and  the  want  of  parties  (the  only  points 
on  which  I  ever  doubted)  has  been  antici- 
pated, and  ably  discussed  by  my  brother 
Roane.  I  shall,  therefore,  confine  myself 
principally  to  the  merits  of  the  cause;  and, 
there  being  a  division  in  the  Court,  shall, 
as  the  ground  of  my  own  opinion,  take  the 
liberty  of  briefly  stating  the  origin,  founda- 
tion, and  establishment  of  the  town  of 
Manchester;  (where  there  was  previously  a 
public  warehouse,  for  the  inspection  of  to- 
bacco, called  Rocky  Ridge,  a  few  traders 
and  others  settlers  in  the  vicinage;)  and, 
notwithstanding  the  jurisdiction  of  a  Court 
of  equity,  in^thc  case,  was  vehemently  de- 
nied by  Mr.  Williams,  proceed  to  decide  the 
cause  purely  on  equitable  principles; 
premising,  that  the  appellee,  after 
409      stating  in  his  bill  the  "Aground  of  his 


equity,  proceeded  to  charge,  ''that  John 
Mayo  hath  commenced  an  action  of 
ejectment  at  common  law  against  him, 
(John  Murchie, )  as  trustee  of  the  said  town, 
in  the  Richmond  district  Court,  and 
threatens  to  obtain  judgment,  and  to  turn 
your  orator,  and  the  said  inhabitants,  out 
of  possession,  notwithstanding  this  equita* 
ble  title  aforesaid;"  and  prays  relief.  To 
the  above  charge  the  appellant  answered, 
''that,  in  consequen<^  of  the  said  bill  and 
suit  of  the  complainant,  this  defendant  has 
suspended  the  prosecution  of  his  ejectment, 
and  has  obtained  a  decree  in  this  Court 
against  the  said  trustees,  '*  (meaning  Byrd's 
trustees,)  "to  which,  and  the  proceedings 
therein,  this  defendant  refers ;  in  order  that 
the  whole  of  this  controversy  may  be  finally 
heard  in  this  Court."  To  this  answer  the 
plaintiff  replied  generally ;  and  thus  were 
the  parties,  by  mutual  consent,  fairly  at 
issue,  on  the  equitable-  merits  of  the  cause. 
It  was  urged,  however,  in  the  argument, 
that  "consent  cannot  give  a  Court  jurisdic- 
tion." True,  the  maxim  is  correct,  but 
applies  not  to  the  case  before  us ;  which 
needed  no  consent  to  give  jurisdiction  to  a 
Court  of  equity;  a  Court  of  equity  being 
the  only  proper  tribunal  for  the  hearing 
and  decision  of  the  cause ;  and  a  party  may, 
undoubtedly,  by  consent,  waive  every  ad- 
vantage that  might  be  ^  taken  of  error  in 
form  of  the  proceedings,  in  a  Court  of  com- 
petent jurisdiction,  and  rely  altogether  on 
the  merits  of  his  cause ;  which  is  precisely 
what  was  done  in  the  present  case,  if  there 
be  any  such  error  in  the  record ;  and  the 
party  shall  be  stopped  and  concluded  by  his 
own  consent,  so  solemnly  and  deliberately 
stated,  and  sworn  to,  in  his  answer:  and 
error  in  form  only  was  stated,  and  objected 
to  by  one  of  his  ingenious  and  learned 
counsel.    ^ 

Let  us  now  inquire  in  whose    favour  the 
equity  of  the  case  preponderates. 

The  late  Colonel  William  Byrd,  a  gentle- 
man of  great  influence  in  the  country, 
410  as  well  from  his  rank  as  the  *im- 
mensity  of  his  fortune,  distinguished 
and  esteemed  also  for  his  striot  honour 
and  great  liberality,  claimed  and  obtained 
the  entire  confidence  of  his  fellow  subjects; 
and  being  proprietor  of  the  soil  where  the 
town  of  Manchester  stands,  and  of  a  large 
tract  of  country  around,  on  both  sides  of 
James  River,  and  wishing  to  raise  a  sum  of 
money,  proposed  to  dispose  of  a  great  por- 
tion of  that  estate  by  way  of  lottery,  and 
to  establish  a  town  on  each  side  of  the 
river ;  and,  in  order  to  enhance  the  value 
of  the  lots,  and  encourage  adventurers,  he, 
in  the  month  of  July,  1767,  published  the 
scheme  of  his  lottery  in  the  public  news- 
papers; in  which  he  stated,  that  the  ad- 
vantageous situation  of  the  estate  was  too 
well  known  to  require  a  particular  descrip- 
tion, though  it  might  be  necessary  to  in- 
form the  public  that  the  obstructions 
through  the  falls,  and  in  other  parts  of  the 
river,  might  be  removed,  and  the  river 
made  navigable  to  the  said  towns:  "the 
navigation  (said  he)  thereby  will  be  ex- 
tended and  made  both  safe  and  easy  for  up- 
wards of  two  hundred  miles  above  the  said 
falls,  and  a  communication  opened  to  the 
western    frontier   of   the    middle  colonies; 
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whereby  there  will  be  not  more  than  sixty 
or  seventy  miles  portage  from  James  River 
to  the  Ohio ;  so  that  the  immense  treasure 
of  that  valuable  country  must  necessarily 
be  brought  to  market  to  one  or  other 
of  the  said  towns;  which  will  occasionally 
raise  the  rents,  and  enhance  the  value  of 
the  lands  and  tenements,  under  mentioned, 
beyond  the  power  of  conception." 

in  designating  the  prizes  on  the  south  side 
of  the  river,  he  stated  ^he  first  prize  to  con- 
sist of  a  double  forge  mill,  valued  at     ^f  8,000 
With  two  acres  and  a  half   of  land 
adjoining,  and  2,000  acres  of  the 
back    land ;  the  use  of  the  land- 
ing, the  canal,  with  ten    feet  on 
each  side,   &c. 
And  (after  noticing  twelve  lots  al- 
ready    improved)    headed    ''lots 
unimproved,    each    half  an  acre, 
to  be  laid  off  in  a  town  con- 
411      venient  •to   the   river,   with 
public  landings : 
number    of  lots  300,  at  25  pound 
each."  £7,500 

''Tickets  to  be  had  of  the  trustees,  named 
above,  also  of  Colonel  Archibald  Gary,  John 
Hayles,  and  of  the  subscriber. 

Signed,  William  Byrd." 

From  the  encouragement  and  allurements 
thus  held  out  to  the  public,  the  tickets  met 
with  a  rapid  sale;  and  the  crreater  part  of 
'  them  having  been  disposed  of,  the  lottery 
was  drawn  the  ensuing  summer.  I  pur- 
chased four  of  the  tickets,  but  they  all  hav- 
ing turned  up  blanks,  I  have  no  further 
interest  therein.  In  the  mean  time,  Mr. 
Benjamin  Watkins  surveyor  of  Chesterfield 
county,  a  gentleman  well  skilled  in  his 
office,  and  of  undoubted  integrity,  was  em- 
ployed, by  the  agents  of  Colonel  Byrd,  to 
lay  off  the  town,  agreeably  to  the  terms 
held  out  by  the  scheme  of  the  lottery :  the 
events  and  circumstances  which  took  place 
on  that  occasion  have  been  detailed  in  sun- 
dry depositions  filed  in  the  record,  have 
been  sufficiently  commented  upon,  and  need 
not  be  recapitulated. 

In  the  year  1769,  an  act  of  assembly 
passed  "for  establishing  towns  at  Rocky 
Ridge,"  &c.  and,  after  a  long  preamble,  it 
was  enacted,  "that  the  said  first  mentioned 
piece  of  land,  lying  and  being  at  the  falls 
of  James  River,  on  the  south  side  thereof, 
be,  and  the  same  is  hereby,  constituted, 
appointed,  erected,  and  established  a  town, 
in  the  manner  it  is  alreaay  laid  out  into 
lots  and  streets,  agreeable  to  a  plan  and 
survey  thereof,  made  by  Benjamin  Watkins, 
surveyor  of  Chesterfield  county  aforesaid, 
containing  the  number  of  three  hundred 
and  twelve  lots,  as  by  the  said  plan  and 
survey,  relation  being  thereto  had,  may 
fully  and  at  large  appear;  and  shall  be 
called  and  known  by  the  name  of  Man- 
chester." 

When  we  cast  our  eyes  on  the  plan  and 
survey  of  the  town  referred  to  in  the  act  of 
assembly,  it  appears  to  extend  upwards  of 
half  a  mile  parallel  with  the  river ;  between 
which,  and  the  canal  mentioned  in  the  pro- 
ceedings, lies  the  narrow  slip  of  land  now 
the  subject  of  controversy ;  which  Colonel 
Byrd,  in  the  year  1774,  sold  to 
412  •the  father  of  the  appellant,  for 
about  25 pounds;  notwithstanding  the 


same  was,  by  the  surveyor,  when  he  laid 
off  the  town,  specifically  reserved  for  the 
general  use  and  benefit  of  the  proprietors 
and  inhabitants  thereof;  for  doing  which, 
he  was  authorized  by  his  employers;  (as  ap) 
pears  by  sundry  depositions  in  the  record  ;- 
and  was  also,  as  such,  ratified  and  con- 
firmed by  the  aforesaid  act  of  assembly,  in 
the  year  1769;  and  whether  it  was  called  a 
street,  a  common,  a  way,  an  easement,  or 
was  distinguished  by  any  other  name, 
seems  to  me  quite  immaterial ;  as,  I  con- 
ceive, the  fortunate  adventurers  in  the  lot- 
tery, and  the  subsequent  purchasers  of  town 
lots  under  them,  have,  by  solemn  compact, 
an  undoubted  right  to  the  free  use  of  the 
land  in  question  forever:  for  this  compact 
ought  to  receive  as  liberal  and  beneficial  a 
construction,  in  behoof  of  the  purchasers, 
as  the  site  for  a  commcrical  town,  and 
other  circumstances,  can  admit  of ;  because 
they  promptly  paid,  for  the  premises,  the 
full  stipulated  price,  affixed  by  the  vendor 
himself,  thus  avowedly  and  publicly  bought 
and  sold  for  that  individual  purpose. 

I  should  not  have  taken  notice  of  the 
small  considerktion  the  father  of  the  ap- 
pellant paid  for  the  land  in  litigation,  had 
not  one  of  his  counsel  repeatedly  asserted, 
with  great  emphasis,  that  it  was  worth 
half  a  million  of  dollars ;  but  from  what 
motive,  or  with  what  view,  those  assertions 
were  made,  we  have  yet  to  learn ;  nor  will 
I  even  hazard  a  conjecture  on  the  subject, 
lest  I  be  mistaken :  but,  be  it  as  it  may, 
and  admitting  them  to  be  correct,  or,  that 
the  land  be  worth  double  the  sum  stated, 
the  counsel  knows,  or  ought  to  know,  that 
its  value  cannot,  in  the  smallest  degree,  in- 
fluence the  decision  of  the  cause;  for, 
whether  it  be  worth  a  dollar  only,  or  a  mil- 
lion of  pounds,  the  rights  of  the  parties  are 
the  same ;  and  the  Court  will  judge  of  them 
without  regard  to  the  value  of  the  subject 
in  litigation. 

It  was  asked,  too,  with  exultation,  as  a 
question  unanswerable,  "if  the  slip  of 
land  in  dispute  be  decided  to 
413  ^belong  to  the  town,  how  the  inhabit- 
ants thereof  could  pass  through  it, 
from  the  upper  streets  to  the  river,  in  a  di- 
rect course,  without  committing  a  trespass 
on  the  proprietor  of  the  canal?"  It  was  an 
inauspicious  question  on  the  part  of  the 
querist:  as  it  seemed  an  effort  of  a  de- 
sponding advocate,  to  puzzle  and  raise  diffi- 
culties in  a  tottering  cause,  unsustainable 
on  rational  grounds,  rather  than  to  define 
and  enlighten  one  that  might  be  supported 
on  just  and  equitable  principles ;  and  tended 
more  to  strengthen  than  impair  the  equity 
of  the  appellee,  had  aid  thereto  been  want- 
ing. The  answer  to  the  question,  how- 
ever, is  prompt  and  easy;  to  wit,  ''by 
erecting  bridges  across  the  canal,  at  such 
places  as  the  inhabitants  may  think  con- 
venient, leading  from  any  street  in  the 
town  directly  to  the  river;  taking  care  not 
to  obstruct  the  passage  of  the  water  to  the 
mill,  nor  otherwise  to  injure  the  canal." 

The  bridges  erected  may  be  such  as  that 
now  standing  across  the  canal ^  on  the  pub- 
lic road,  leading  from  the  main  street  of 
the  town,  to  the  bridge  on  the  river,  and 
to  Coutt's  ferry-landing  below  the  town, 
which  would   be  no  detriment  to  the  canal. 
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That  this  {lOBitioii  is  reasonable  and  just, 
will  appear  evident,  by  considering  the 
purposes  for  which  the  canal  was  made, 
and  why  the  use  of  it  became  an  item  in 
the  great  prize  of  the  lottery,  of  which  the 
appellant  is,  by  purchase,  now  the  propri- 
etor. 

It  was  obviously  to  convey  water,  from 
the  river  above,  to  the  forge  and  mill ;  and, 
therefore,  the  use  of  it  was,  of  necessity, 
made  a  part  of  the  capital  prize.  The  mill 
has  been  rebuilt,  and  is  now  in  useful 
operation.  The  ten  feet  of  ground  annexed 
to  the  canal,  on  each  side  thereof,  was, 
principally,  to  furnish  earth  and  stone  to 
repair  breaches  that  might  be  made  therein, 
by  tempests,  floods  in  the  river,  or  other 
accidents,  several  of  which  have  happened 
within  my  observation,  and  by  those  means 
have  been  repaired.  The  same  ground  may 
serve  also  for  other  purposes,  at  the  discre- 
tion of  the  proprietor ;    Provided,  di- 

414  rect  passages,  from  the  streets  *to  the 
river,  be  not  thereby  obstructed ;  for, 

although,  on  general  principles,  the  grant 
of  the  use  of  a  thing,  without  a  qualifica- 
tion, may  be  construed  a  grant  of  the  thing 
itself;  yet  the  use  may  be  so  modified  and 
appropriated,  as  to  admit  of  a  different  in- 
terpretation;  and  such,  I  conceive,  the  case 
before  us  admits  of,  and  requires.  For  in- 
stance, the  use  of  the  landing  was  included 
in  the  first  prize  of  the  lottery ;  evidently, 
for  the  convenience  of  shipping  iron,  flour, 
Ac.  from  the  forge  and  mill,  and  for  re- 
ceiving necessaries  by  water,  which  cannot 
be  construed  into  an  absolute  grant  of  the 
landing  itself,  to  the  exclusion  of  all 
others ;  so,  with  respect  to  the  canal,  the 
use  only  of  which,  as  appurtenant  to  the 
forge  and  mill,  was  held  out  to  the  public 
by  the  scheme  of  the  lottery;  and  equity 
will  construe  it  such  a  use  as  tally  to  an- 
swer the  purposes  intended,  without  preju- 
dice to  others;  thus  may  it  be  useful  to 
both  parties,  without  injury  to  either,  and 
the  original  object  and  intention  of  the 
framer  of  the  lottery  be  fulfilled ;  for  that 
was  the  foundation  of  the  claims  of  the 
parties  on  both  sides,  and  the  appellant 
can  claim  no  better  right  than  was  vested 
in  Harry  Morse,  the  fortunate  adventurer 
who  drew  the  capital  prize  in  the  lottery. 

It  cannot  be  fairly  presumed  that  the  in- 
habitants will  wantonly  erect  bridges 
across  the  canal,  at  heavy  expenses,  where 
they  are  not  necessary,  merely  to  vex  the 
adverse  party ;  but  in  progress  of  time,  and 
future  improvements  of  the  town,  several 
may  be  found  convenient  and  requisite; 
and  such,  in  my  apprehension,  they  will 
have  an  undoubted  right  to  erect. 

By  the  act  of  Assembly,  *4o  enlarge  the 
powers  of  the  trustees  of  the  town  of  Man- 
chester," passed  in  the  year  1778,  it  is 
(among  other  things)  enacted,  '^that  all 
sums  of  money  to  be  recovered  by  this  act, 
shall  be  applied,  by  the  trustees,  towards 
repairing  the  streets  of  the  said  town,  or 
erecting  wharfs,  and  improving  the  public 
landings  within  the  same." 

415  •It  is  not  contended,   however,  that 
this  act  strengthened  the  rights  of  the 

inhabitants  to  the  land  in  controversy ;  but 
it  shows  the  great  attention  the  legislature 
paid    to    the   improvements  of  the  town  In 


its  infant  state;  and  their  sense  and  under- 
standing: to  have  been,  (perfectly  coincident 
with  my  own,)  that  the  purchasers  had 
previously  acquired  the  right  to  public 
landings,  to  erect  wharves,  and  to  every 
convenience  the  river,  parallel  with  the 
town,  can  afford ;  which  several  rights,  in 
my  conception,  were  vested  in  them  by  fair 
purchase  from  the  proprietor,  for  a  valua- 
ble consideration,  many  years  prior  to  the 
sale  of  the  premises  to  Mr.  Mayo;  other- 
wise, where  are  the  conveniences  to  the 
river,  the  public  landings,  and  other  ad- 
vantages from  an  extensive  commerce  with 
the  western  country,  ostentatiouslv  held  out 
to  the  public,  and  promised  in  the  scheme 
of  the  lottery,  to  be  found?  Are  they  on 
the  back  lots  of  the  town,  half  a  mile  from 
the  river;  at  the  toll  house  of  the  bridge, 
on  an  island,  or,  in  the  moon? 

That  a  large  commercial  town,  on  a  nav- 
igable river,  which  was  contemplated  and 
calculated  to  endure  for  ages,  and  is  now 
daily  improving  in  wealth  and  population, 
should  be  laid  off,  and  established  by  law, 
under  a  solemn  promise  of  the  proprietor 
of  the  soil,  held  out  to  the  public,  of  every 
convenience  the  river  could  afford,  to  in- 
duce our  'Citizens  to  become  purchasers  of 
lots,  and  inhabitants  of  the  town,  and  the 
purchases,  by  solemn  compact  being  made, 
that  the  proprietors  and  inhabitants  are  to 
be  forever  excluded  from  the  free  use  and 
benefit  of  the  river,  is,  in  my  conception,  a 
position  so  preposterous,  and  such  a  sole- 
cism in  jurisprudence,  as  not  to  require  a 
serious  refutation. 

The  appellant  claims  all  the  land  between 
the  river  and  the  canal,  parallel  with  the 
town ;  and  should  he  succeed  in  his  de- 
mand, and  himself,  or  his  successors,  at  a 
future  day,  through  interest  or  caprice, 
erect  a  wall,  or  dig  a  ditch  along  the  mar- 
gin of  the  river,  the  inhabitants 
416  *could  not  even  water  their  horses, 
but  by  going  without  the  limits  of 
the  town. 

On  mature  consideration  of  the  cause,  it 
seems,  to  me,  that  the  proprietors  of  lots 
in  the  town  of  Manchester,  and  the  inhabit- 
ants thereof,  are,  by  fair  purchase,  well 
entitled  to  every  convenience  of  public 
landings,  wharves,  navigation  of  the  river, 
&c.  appertaining  to  the  slip  of  land  in  con- 
troversy, which  the  late  Colonel  Byrd,  as 
proprietor  thereof,  might  have  used  and 
enjoyed  prior  to  the  publication  of  the 
scheme  of  his  lottery,  and  that,  by  the 
after  sale  of  the  premises  to  Mr.  Mayo,  he 
committed  a  fraud  on  the  adventurers 
therein,  and  those  who  have  purchased 
under  them. 

But  yet  there  appears  a  material  error  in 
the  decree,  which  gives  to  the  appellee  not 
only  the  slip  of  land  in  controversy,  but 
also  the  canal  and  its  appendages,  the  free 
use  of  which,  with  ten  feet  of  land  on  each 
side  thereof,  under  the  restrictions  before 
mentioned,  unquestionably  belongs  to  the 
appellant,  as  appurtenant  to  the  mill,  of 
which,  it  appears,  he  is  the  lawful  proprie- 
tor. I  am,  therefore,  of  opinion,  that  so 
much  of  the  decree  as  gives  to  the  appel- 
lee, for  the  use  of  the  town,  the  canal,  and 
ten  feet  of  land  on  each  side  thereof,  ougb 
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to  be  reversed,  and  the  residue  of  the  said 
decree  affirmed. 

The  following  was  entered  as  the  Court's 
opinion. 

**The  Court  is  of  opinion,  that  the  said 
decree  is  erroneous,  in  having-  therein  or- 
dered, *that  the  defendant,  John  Mayo,  do 
release  all  his  estate,  right,  title,  and  in- 
terest, in  the  land  in  the  bill  mentioned,  to 
the  plaintiff,  and  his  successors,  trustees  of 
the  town  of  Manchester,  for  the  use  of  the 
said  town ;'  therefore,  it  is  decreed  and  or- 
dered, that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the 
appellant  his  costs,  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  this  Court  proceeding,  &c.  it  is  fur- 
ther decreed  and  ordered,  that  the  appel- 
lant do  release  to  the  appellee  and  his 
successors,  trustees  of  the  town  of 
417  Manchester,  *for  the  use  of  the  pro- 
prietors and  inhabitants  of  the  said 
town,  for  the  time  being,  all  his  estate, 
right,  title,  and  interest  in  the  slip  of  land 
in  the  proceedings  mentioned,  lying  be- 
tween the  river  and  the  canal,  also  in  the 
proceedings  mentioned,  except  ten  feet  of 
land  adjoining  the  same,  on  the  north  east 
side,  and  the  whole  length  thereof,  as.  an- 
nexed to  the  said  canal ;  that  the  proprietors 
and  inhabitants  of  the  said  town,  for  the 
time  being,  be  forever  quieted  in  the  pos- 
session thereof;  and  that  the  appellant  pay 
to  the  appellee  his  coEts,  by  him  about  this 
suit  in  the  said  Court  of  chancery  ex- 
pen  ded. ' '  

Lusk  V.  Ramsay. 

Arffued.  Monday,  Sept  28,  and  Saturday, 
Nov.  9.1811. 

I.  Pleri  PsdM— Uen*— RelMM  of — Porthcomliiff  Bond. 
— Tbe  Hen,  by  virtue  of  a  writ  of  fieri  facias,  upon 
tlie  property  of  the  debtor,  is  not  released  by  bis 
ffivlnff  a  fortbcominff  bond,  but  continues  until 
sucb  bond  is  forfeited. 

a.  Forthoomlfiff  Bood— Riffht  of  Surety  to  Deliver 
Property.!— The  surety  In  a  fortbcominff  bond  has 
a  riffht  to  deliver  the  property  on  the  day  of  sale, 
if  he  can,  on  that  day,  peaceably  obtain  possession 
thereof. 

a.  Same— Prevention  by  Sheriff  of  Delivery  of  Goods 
for  5sle-Rlffhts  of  Surety— BqulUble  Relief.— If  the 
sheriff  after  takinsr  a  forthcoming  bond,  accept 
the  same  sroods  from  the  defendant,  in  discharge 
of  his  body  from  another  execution,  and  prevent 
the  surety  in  such  bond  from  delivering  them  on 
the  day  of  sale  therein  appointed:  a  Ck)art  of 
equity,  on  a  bill  for  discovery  and  injunction, 
exhibited  by  the  surety,  will  require  the  sheriff, 
and  all  parUes  concerned,  to  answer  a  charge  of 
fraud  and  combination,  and  (whether  fraud  be 
established  or  not)  will  perpetually  enjoin  a  Judg- 
ment rendered  against  the  surety  upon  the  forth - 
comlnfiT  bond,  as  unconscionable  against  him: 
leavinfiT  the  plaintiff,  in  that  Jadfirment  to  his 
remedy  asrainst  the  sheriff:  and  the  sheriff  to  his 
remedy  airainst  the  person  who  indemnified  him, 
or  to  whom,  by  mistake,  or  in  his  own  wronir,  he 
paid  the  money  in  satisfaction  of  the  second  exe- 
cution. 

4.  Same— Same— Same— Same-Psrtles.—  The  plaintiff 
in  the  second  execution,  to  satisfy  which  the  sheriff 
improperly  sells  the  iroods.  need  not  be  a  party  to 
such  suit  in  chancery;  because  the  surety  In  the 
bond  wants  no  decree  afirainst  him. 

William  Ramsay  filed  his  bill  in  the  supe- 
rior  Court  of  chancery,    for    the    Staunton 


♦Plorl  Facias— Lien.— See  monosraphlc  note  on 
"Executions"  appended  to  Paine  v.  Tutwiler.  87 
Gratt  440.  The  principal  case  is  cited  in  Cole  v. 
Fenwick,  Qilm.  189. 140. 

tPorthoomlttff  Bond*  Riffht  of  Security  to  Deliver  the 
Property.— See  monographic  note  on  "Statutory 
Bonds"  appended  to  Qoolsby  v.  Strother.  21  Gratt. 
107.  See  the  principal  case  cited  in  Lansrford  v. 
Perrin.  5  Leiffh  666.  668. 


district,  stating  that  the  goods  of  a  certain 
David  Lusk,  of  Rockbrids^e  county,  being 
under  execution  at  the  suit  of  Jones  A  Co.« 
(which  property  was  principally  store 
goods,  or  the  remains  of  a  store, )  the  com- 
plainant, and  a  certain  Robert  Moore,  at 
the  request  of  said  Lusk,  became  his  secu- 
rities in  a  forthcoming  bond  for  the  deliv- 
ery of  said  goods,  on  the  day,  and  at  the 
place  of  sale ;  the  complainant  having  ex- 
plained to  the  said  Lrusk,  in  the  hearing- 
of  Troyman  Waytt,  deputy  sheriff  for 
James  Caruthers,  the  high  sheriff  of 

418  *Rockbridge,    who   had   the  goods  in 
possession,    that   said   goods  were  to 

remain  in  the  possession  of  the  complain- 
ant, and  the  said  Moore,  as  their  security, 
until  the  day  of  sale ;  to  which  said  Lrusk 
cheerfully  consented,  and,  in  pursuance  of 
that  agreement,  gave  up  the  goods  into 
their  hands,  together  with  the  key  of  the 
room  in  which  they  were  stored;  and  thus 
things  stood,  until  a  few  days  before  that 
appointed  for  the  sale,  when  the  said  I^ask, 
with  the  said  Waytt,  (who  were  prayed  to 
be  held  as  defendants  to  the  bill,)  came 
into  the  house  where  the  goods  were,  then 
in  possession  of  said  Moore,  and  taking  the 
key  out  of  the  door  delivered  it  to  the  said 
Waytt,  and  at  the  same  time  gave  him 
possession  of  the  goods,  in  discharge  of 
his  body  from  another  execution,  in  behalf 

of ,  then  in   possession    of    the 

said  Waytt,  and  probably  served  on  said 
L/Usk ;  although  the  said  Moore  was  then 
in  the  house,  and  in  possession  of  the 
goods,  and  for  the  express  purpose  of  deliv- 
ering them  (say  three  days  afterwards)  to 
the  said  Waytt,  in  discharge  of  the  forth- 
coming bond  given  as  aforesaid ;  with  all 
the  circumstances  whereof  the  said  Wyatt 
was  well  acquainted ;  that,  on  the  day  of 
sale,  the  key  and  goods  were  pointedly  de- 
manded from  the  defendants,  that  the 
goods  might  be  delivered  in  terms  of  the 
bond ;  and  when  these  reasonable  demands 
were  refused,  the  said  Waytt  was  requested, 
as  the  goods  were  in  his  hands  and  posses- 
sion, to  proceed  to  sell  them  in  terms  of 
his  advertisement,  and  in  discharge  of  the 
bond ;  which  he  refused  to  do,  and,  nnder 
all  those  circumstances,  returned  the  bond 
forfeited,  and  gave  the  complainant  notice 
thereon ;  and  a  judgment  was  afterwards 
entered  upon  the  said  bond  against  the 
complainant  alone ;  no  notice  having  been 
given  to  the  said  Moore;  that,  on  the  re- 
turn of  said  bond  forfeited,  the  said  Waytt 
proceeded  to  the  sale  of  the  goods  afore- 
said, in  discharge  of  the  second  execution, 
and  actually  sold  them;  which  second  ex- 
ecution (as  a  circumstance  of  fraud  the 
complainant  stated)  was  on  a  judgment 
confessed      by    said    Lusk,     without 

419  ^service  of  writ,  the  usual  forms,  sol- 
emnities, or  delays  of  the  case. 

The  bill  charged  both  the  defendants 
with  fraud,  of  which  it  prayed  a  discovery* 
and  also  an  injunction  against  ^'the  plain- 
tiffs at  law,  the  sheriff,  and  all  par- 
ties,'* to  stay  all  further  proceedings  on 
the  judgment  upon  the  forthcoming  bond. 
The  complainant  alleged,  in  an  amendment 
to  the  bill,  that  he  could  not  prove  at  law 
the  knowledge  of  the  defendant,  Waytt, 
that  the  goods  were  actually  pledged  to  the 
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complainant,  and  Robert  Moore,  as  their 
security  against  that  bond ;  this  fact  rest- 
inir  in  the  knowledge  of  himself,  and  the 
said  Wajtt  and  Moore  only,  the  Court  at 
law  refusing  to  hear  Moore's  evidence ;  and, 
further,  that  the  judgment  on  which  the 
second  execution  was  founded,  was  con- 
fessed in  terms  of  stay  of  execution  until 
September  next  following;  which  fact,  al- 
though known  and  believed  by  the  com- 
plainant, he  co|ild  not  prove  in  opposition 
to  the  entering  of  judgment  upon  the  forth- 
coming bond. 

The  defendant,  Lnsk,  by  his  answer, 
said,  **that  tfbout  the  time  the  delivery 
bond  was  entered  into,  or  shortly  after, 
the  complainant,  in  a  conversation  with 
the  said  Moore,  and  this  respondent,  ob- 
served that  the  goods  ought  to  be  taken 
care  of,  or  locked  up,  or  something  to  that 
effect ;  whereupon  the  respondent  observed, 
that  the  house  was  secure ;  that  he  did  not 
wish  the  same  to  be  locked  up,  as  he  did 
business  therein,  and  wished  to  have  the 
use  of  it ;  but  that  he  would  be  careful  not 
to  sell  or  lessen  them ;  that  the  complain- 
ant, and  Moore,  then  had  some  few  words 
together,  which  he  did  not  hear,  but  heard 
the  said  Moore  say,  he  supposed  it  would 
do;  that  the  key  was  then  in  the  re- 
spondent's possession,  and  continued  so; 
he  continuing  to  occupy  the  said 
store  as  a  counting  room,  until  the 
execution  of  Boys  &  M'Calmont  was 
levied  on  him;  on  which  day  the  said 
Moore  came  to  the  respondent's  house,  and 
the  respondent  having  asked  him  if  he  had 
come  for  the  purpose  of  delivering  said 
goods  in  discharge  of  said  bond,  he 
420  replied  he  had ;  *the  respondent  then 
told  him,  he  had  not  time  to  say  or 
do  any  thing  on  the  subject  at  that  time, 
as  he  was  going  to  muster,  but  desired  him 
to  stay  in  the  store  until  his  return.  This, 
he  supposes,  must  have  been  the  posses- 
sion, or  delivery  of  the  key,  mentioned  in 
the  bill,  but  denies  that  the  same  was  so 
considered  by  him,  neither  did  he  obtain 
the  same  from  the  said  Moore  by  fraud,  as 
stated  in  the  bill;  but  when  he  went  to  de- 
liver the  goods  to  the  sheriff,  in  discharge 
of  his  body,  the  key  was  in  the  door  as 
usual."  This  respondent  admitted,  *'that 
the  said  Moore  did  demand  the  key  of  him 
on  the  day  of  sale  mentioned  in  the  deliv- 
ery bond,  but  the  same  was  not  delivered, 
being,  before  that,  delivered  to,  and  being 
in  the  possession  of,  Troyman  Waytt, 
deputy  sheriff  as  aforesaid." 

Waytt,  by  his  answer,  admitted  that, 
^* about  the  time  the  bond  was  entered  into, 
some  observation  was  made,  by  some  per- 
son, he  knows  not  who,  that  the  goods 
ought  to  be  taken  care  of,  and  not  sold  or 
lessened  before  the  day  of  sale,  or  some- 
thing to  that  effect;  but  denied  that  he 
heard  them  pledged,  or  particularly  deliv- 
ered to  the  complainant  and  said  Moore,  to 
be  by  them  delivered  at  the  day  of  sale,  or 
any  thing  to  that  effect :  on  the  contrary, 
it  appeared  to  him  that  the  complainant  re- 
posed confidence  in  the  said  Lusk  to  deliver 
the  goods;  for  not  only  the  complainant, 
but  the  said  Moore  went  off  the  next  day, 
leaving  the  said  l/usk  in  possession  of  the 
property   as  usual ;  and  the  said  Moore  did 


not  return  until  about  the  time  of  levying 
the  second  execution."  This  respondent 
*'had  no  knowledge  of  any  pledge  or  other 
lien  on  the  property,  to  indemnify  the  said 
securities,  than  is  usual  in  other  cases; 
neither  does  he  believe  that  any  such  did 
exist;  but,  on  the  contrary,  he  then  did, 
and  yet  does,  believe  that  they  were  re- 
stored to  tlie  owner,  the  said  David  Lusk, 
as  in  usual  cases,  to  remain  in  his  posses- 
sion, and  at  his  risk,  and  to  be  delivered  at 
his  pleasure  on  the  day  of  sale. ' ' 

The    respondent      further     stated, 

421  ^'that,    after   this  transaction,    *and 
before  -the   day   of   sale,    a   writ   of 

ca.  sa.  came  to  his  hands  in  behalf  of  Boys 
&  M'Calmont,  against  said  Lusk,  and 
which  was  executed  by  the  respondent  on 
the  body  of  said  Iiusk,  who  was  then  in  his 
store;  the  said  Moore  being  also  present, 
or  in  town,  and  acquainted  therewith,  as 
the  respondent  believed ;  that  the  said  Lusk 
and  Moore  had  frequent  conferences  to- 
gether, relating,  as  the  respondent  believed, 
to  the  delivery  of  the  goods  aforesaid, 
to  discharge  his  body ;  which  proposition 
was  made,  but  the  respondent  would  not 
agree  thereto,  (the  said  property  not  being 
sufficient  to  cover  the  debt  mentioned  in 
said  execution,)  until  the  said  Lusk  pro- 
cured written  instructions  from  the  attor- 
ney of  the  plaintiffs,  to  the  respondent,  to 
receive  the  same.  The  respondent  then 
went  with  said  Lusk  into  the  store,  where 
the  said  Moore  then  was,  and  where  some 
conversation,  not  heard  by  the  respondent, 
passed  between  the  said  Lusk  and  Moore, 
whereupon  they  all  came  out  of  the  door  to- 
gether, and  the  said  Lusk  (Moore  being 
then  present,  and  making  no  objections) 
locked  the  door,  and  delivered  the  key  to 
the  respondent." 

The  respondent  denied  **that  the  com- 
plainant came  forward  on  the  day  of  sale 
appointed  in  the  delivery  bond,  or  at  any 
time  before  that  time,  and  after  the  levy- 
ing of  the  execution  of  Boys  &  M'Calmont 
as  aforesaid,  (although  he  was  frequently 
in  Lexington,)  to  claim  the  property,  or  to 
direct  a  sale  thereof  under  the  first  execu- 
tion ;  but  still  signified  he  supposed  there 
was  no  danger ;  nor  did  he  make  any  such 
claim,  or  give  any  such  directions,  until 
some  time  before  the  sale  on  the  last  exe- 
cution ;  when  he  told  the  respondent  that 
he  would  attend  on  the  day  of  sale  ap- 
pointed by  the  last  execution,  and  demand 
the  goods  to  be  sold  on  the  first:  (this,  the 
respondent  believed,  was  after  the  time 
judgment  was  rendered  against  him  on  the 
delivery  bond:)  it  is  true,  on  the  day  of 
sale,  on  the  last  execution,  he  did  use  these 
words:  **Mr.  Waytt,  I  believe  I  will  claim 
the  goods  on  the  delivery  bond,  for  which 
I    am    security."     This   he    said,    at 

422  the  time  *when  the  goods  were  about 
to    be   offered    for   sale,   by  virtue  of 

Boys  &  M'Calmont's  execution ;  but  made 
no  other  demand :  on  the  contrary,  he  bid  at 
the  sale.  The  respondent  admitted  that,  on 
the  day  appointed  for  the  sale  in  the  deliv- 
ery bond,  the  said  Moore  did  apply  to  him 
for  the  key  of  the  store,  in  order,  as  he 
said,  to  deliver  up  the  said  goods  to  be  sold 
on  the  first  execution ;  but  which  the  re- 
spondent   refused,    supposing  himself    an- 
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awerable  for  the  said  goods  on  the  execution 
of  Boys  &  M'Calmont.  He  denied  ail  fraud, 
collusion,  or  other  improper  conduct  and 
declared  that,  in  every  respect,  he  had  acted 
as  he  supposed  the  law  required." 

William  Jones,  the  acting  partner  of  the 
mercantile  house  of  William  Jones  &  Co., 
also  answered,  observing  that,  although 
he  was  not  named  a  defendant  in  the  bill, 
he  was  in  the  subpoena.  He  declared  him- 
self entirely  ignorant  as  to  the  conduct  of 
the  deputy  sheriff,  Waytt,  or  the  other  de- 
fendant, Lusk;  and  contended  that  he 
ought  not  to  be  affected  by  any  fraud  or 
deception  of  which  they  might  have  been 
guilty ;  but  the  complainant's  remedy  ought 
to  be  against  the  sheriff;  that  if  the  prop- 
erty was  vested  in  the  complainant  and  his 
co-security,  Moore,  (as  he  pretends,)  it  is, 
then,  the  ordinary  case  of  an  officer  execut- 
ing process  upon  the  goods  and  chattels  of 
another,  for  which  he  has  his  remedy  at 
law;  that,  even  if  the  complainant  and 
this  respondent  had  equal  equity,  a  Court 
of  equity  would  not  take  his  legal  advan- 
tage from  the  latter,  and  give  it  to  the 
former,  but  would  leave  the  parties  where 
the  law  left  them :  that  if  the  goods  were 
restored  to  the  defendant,  Lusk,  upon  his 
entering  into  the  forthcoming  bond,  as  the 
law  directs,  this  respondent  had  not  such  a 
property  or  interest  in  those  goods,  as  to 
prevent  Lusk  from  disposing  of  them  as 
he  pleased ;  and  he  having  delivered  them 
to  the  sheriff,  in  discharge  of  his  body, 
the  respondent  supposed  the  only  inquiry 
to  be  made,  as  to  him,  was  whether  the 
goods  were  delivered,  or  the  bond  forfeited. 
This  was  a  perfectly  legal  question, 
properly  triable  in  a  Court  of  law, 
423  ""and  not  of  equity;  and,  therefore, 
upon  this  ground,  also,  the  injunc- 
tion, as  to  him,  ought  to  be  dissolved. 

A  great  number  of  depositions  were  taken 
by  the  parties,  chiefly  for  the  purpose  of 
proving,  or  disproving,  the  allegation,  that 
goods  were  pledged,  by  Lusk,  to  Ramsay 
and  Moore,  for  their  indemnification,  and 
of  charging  the  defendants,  Lusk  and 
Waytt,  with  a  fraudulent  combination  to 
fix  the  loss  resulting  from  the  insolvency 
of  Lusk,  upon  the  complainant,  or  excul- 
pating them  therefrom.  But  as  this  Court 
decided  the  cause  upon  the  general  doc- 
trine, that  the  lien  of  the  first  execution 
continued,  in  law,  to  bind  the  property 
after  the  forthcoming  bond  was  given,  the 
reporter  thinks  it  proper  not  to  notice  the 
depositions  further. 

The  suit  having  abated  by  the  complain- 
ant's death,  was  revived  in  the  names  of 
Edward  Graham  and  Sally  Ramsay,  his  ad- 
ministrators ;  and  came  on  to  be  heard  the 
5th  of  April,  1805;  whereupon  Chancellor 
Brown  delivered  the  following  opinion  and 
decree : 

^*This  is  a  case  of  considerable  conse- 
quence to  the  parties,  but  of  still  greater 
importance  to  the  public ;  inasmuch  as  it 
involves  the  inquiry,  'whether  the  giving 
of  a  forthcoming  bond  is  a  satisfaction  of 
the  execution,  and  a  release  of  the  prop- 
erty upon  which  it  has  been  levied?'  It  is 
contended  by  the  counsel  for  the  defend- 
ant, that  the  question  has  been  decided  by 
the  Court  of  appeals,  in  the   cases   of  Dun- 


dass  &  Taylor,  1  Wash.  92,  and  Eckhols  v. 
Graham,  1  Call,  493;  and  that  the  same 
principle  has  been  decided  in  England,  in 
a  case  of  replevin.  (This  last  case  I  have 
not  been  able  to  find ;  but  conclude  that 
there  can  be  nothing  in  it,  strictly  applica- 
ble to  the  case  at  bar. )  If  this  is  so,  our 
inquiries  ought  to  be  at  an  end.  Let  us  ex- 
amine the  authorities  in  the  Court  of  ap- 
peals. In  Taylor  &  Dundass,  the  question 
was  on  the  propriety  of  quashing  a  second 
execution,  the  first  having  been  returned, 
'levied    on    slaves,    and     a    replevin    bond 

taken,'  and  no  other  proceedings  had 
424      thereon.     *Here  the   Court  say,  'that 

the  replevy  is  the  same  as  if  the  es- 
tate had  been  sold  to  the  amount  of  the 
debt;  and,  though  it  is  an  indulgence 
given  to  the  defendant,  still  the  execution 
is  considered  as  levied,  and  the  judgment 
discharged ;  and  that,  under  the  act  of  As- 
sembly, a  bond  to  replevy  is  as  complete 
an  execution  of  the  judgment  as  if  the  es- 
tate had  been  sold  to  the  full  amount  of  the 
debt ;  and  the  party  is  left  to  pursue  hi» 
new  remedy  upon  the  bond.'  'What  is  the 
act  of  Assembly  here  spoken  of?'  That, 
where  goods  taken  in  execution  cannot  be 
sold  for  three  fourths  of  their  value,  it 
shall  be  lawful  for  the  debtor  to  give  bond 
and  security,  &c.  to  pay  the  money,  or  to- 
bacco, and  costs  and  interest,  to  the  cred- 
itor, within,  twelve  months;  and  on  such 
bond  being  given,  the  sheriff  shall  restore 
to  the  debtor  the  goods  or  estate  so  taken. 
The  principle  established,  or  recognised  by 
this  decision,  is,  that  the  taking  a  replevy 
bond  was  the  same  thing  as  levying  an 
effective  or  productive  execution;  after 
which,  and  while  it  was  in  force,  no  second 
execution  could  issue,  though  the  goods, 
taken  on  the  first  should  never  be  sold. 
What  is  the  doctrine  established  by  the 
judgment  of  the  Court  in  the  case  of 
Eckhols  v.  Graham?  That  the  plaintiff, 
by  suing  out  a  second  execution,  waives, 
all  benefit  under  the  first,  and  destroys  the 
lien  which  the  first  execution  had  upon  the 
property  on  which  it  was  levied.  In  that 
case*  the  appellee  had,  on  the  25th  day  of 
September,  in  the  year  1788,  purchased  cer- 
tain slaves,  on  which  it  was  said  (though 
the  fact  is  not  found)  that  an  execution 
had  been  levied,  on  behalf  of  Craig,  and  a 
bond  given  for  their  delivery  on  the  day  of 
sale,  in  the  August  preceding.  After  the 
sale,  in  September,  a  second  and  third  ex- 
ecution issued,  under  one  of  which  the 
property  was  sold.  It  seems,  indeed,  to 
have  been  conceded  by  the  counsel  for  the 
appellant,  that,  if  the  forthcoming  bond 
had  been  legal,  the  property  would  thereby 
have  been  released  from  the  lien  created  by 
the  execution.     And  it  is  positively  asserted 

by  the  appellee's  counsel,  and  in 
425      some  degree  'admitted   by  the  Court, 

that  the  sheriff's  return,  'that  a 
forthcoming  bond  was  taken,  and  the  prop- 
erty restored  to  the  debtor,'  was  a  clear  re- 
lease of  the  property,  and  enabled  the 
debtor  to  dispose  of  it.  But  as  this  was. 
not  the  point  on  which  the  Court  decided, 
and  as  the  judge,  in  delivering  that  opin- 
ion, adds,  'But  be  this  as  it  may;'  lam 
induced  to  believe  that  the  assertion  of  the 
counsel,  and  the  acquiescence  of  the  Court, 
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may  have  proceeded  from  not  attending 
particularly  to  the  distinction  between  a 
replevy  and  a  forthcoming  bond.  And  I  am 
the  more  inclined  to  think  so,  from  the  lan- 
guage used  by  the  counsel;  viz.  'The  res- 
toration of  the  property.  *  Where  a  replevy 
bond  was  given  the  sheriff  was  bound  to 
restore  the  property.  To  replevy  is  to  re- 
lease. But  when  a  forthcoming  bond  is 
given,  the  law  uses  a  very  different  lan- 
guage. The  sheriff,  in  that  case,  'shall 
suffer  the  said  goods,  &c.  to  remain  in  the 
possession,  and  at  the  risk  of  the 
debtor,  until  the  day  of  sale.'  Consider- 
ing myself,  then,  unfettered  by  any  ex- 
press authority  on  the  subject,  my  duty 
obliges  me  to  hazard  my  own  opinion  on 
the  law  of  this  case.  This  opinion  I  pro- 
nounce with  great  dififidence,  as  it  is  differ- 
ent from  what  I  understand  the  general 
opinion  to  be ;  but  it  will  afford  an  oppor- 
tunity of  settling  the  question  (as  I  think) 
it  remains  unsettled." 

'  *The  intention  of  the  legislature  was  to 
indulge  the  debtor,  without  hazarding  the 
rights  of  the  creditor.  For  this  purpose, 
the  debtor,  on  giving  bond  and  security  to 
deliver  the  property  on  the  day  of  sale,  is 
permitted  to  retain  the  possession  and  use 
of  it,  until  that  time,  and  relieved  from  the 
inconvenience  and  expense  of  a  removal  by 
the  sheriff,  until  such  removal  becomes  nec- 
essary for  the  purpose  of  satisfying  the  ex- 
ecution. If  he  pays  the  money,  no  sale  or 
removal  is  necessary.  He  is  also  free  from 
the  expense  of  supporting  or  keeping  his 
property,  between  the   execution  and  sale, 

and    is   much  interested  in    its    safe 
426      and  proper  keeping  and  support.    *The 

creditor  can  sustain  no  injury,  if  the 
property  is  delivered  according  to  the  con- 
dition of  the  bond;  if  not,  the  bond  has 
the  force  of  a  judgment,  on  which  a  new 
execution  may  issue.  But  does  it  follow 
that  the  giving  of  a  forthcoming  bond  re- 
leases the  property  frgm  the  execution? 
Must  a  new  execution  issue  before  a  sale 
can  take  place,  if  the  property  is  delivered 
according  to  the  condition  of  the  bond?  If 
not,  and  the  forthcoming  bond  discharges 
or  satisfies  the  execution,  (as  contended,) 
by  what  authority  does  the  sheriff  proceed 
to  seJl?  How  is  he  to  make  a  return  on  his 
execution?  In  the  case  of  a  replevy  bond, 
the  execution  is  always  returned  without 
waiting  for  the  day  of  payment,  and  the 
property  can  never  be  sold  without  a  new 
execution.  In  the  case  of  a  forthcoming 
bond,  the  execution  is  seldom  returned  un- 
til after  the  day  of  sale,  (perhaps  it  ought 
not  to  be  returned  before,)  and  none  but  the 
goods  levied  upon  can  be  sold,  except  by 
consent,  under  the  execution ;  and  yet  we 
are  told  that  the  goods  are  released  from 
the  power  of  the  execution  by  the  forth- 
coming bond  I  What  is  th6  language  of 
the  act  of  Assembly?  If  the  debtor  gives 
bond  and  sufficient  security  to  have  the 
same  goods  and  chattels  forthcoming  at 
the  day  of  sale,  it  shall  be  lawful  for  the 
sheriff  to  suffer  the  said  goods,  &c.  to  re- 
main in  his  possession,  and  at  his  risk, 
until  that  time.  Why  at  the  risk  of  the 
debtor,  if  the  goods  are  released  from  the 
execution?  The  debtor's  own  goods  are 
always    at   his  risk.     Why  until  the  day  of 


sale?  If  they  are  released,  the  sheriff  has 
no  right  to  call  for  them  on  that  day,  more 
than  for  any  other  goods.  The  bond  creates 
no  obligation  to  produce  them,  and  yet  the 
sheriff  has  the  right,  and  it  is  his  duty  to  de- 
mand and  receive  them,  or  to  be,  at  the 
time  and  place  of  sale,  ready  to  demand 
and  receive  them ;  and  the  delivery  of  other 
goods  will  not  satisfy  the  condition  of  the 
bond.  I  am,  therefore,  of  opinion,  that 
the  goods  are  not  released  from  the  execu- 
tion until  the  day  of  sale,  notwithbtanding 
a  forthcoming  bond  may  have  been 
given." 

427  *''But    it    is    said,    the  debtor  may 
dispose   of   the    goods   in    the    mean 

time,  and  that  the  sale  will  confer  a  good 
right  to  purchasers.  How  far  a  bona  tide 
purchaser  of  such  property,  without  no- 
tice, might  be  protected  against  a  security 
demanding  to  deliver  in  discharge  of 
his  bond,  is  not  necessary  now  to 
determine.  There  is  no  such  person  be- 
fore the  Court.  Perhaps,  in  that  case, 
the  security  might  suffer  for  his  folly, 
in  putting  confidence  in  a  man  who 
was  base  enough  to  deceive  him.  But  what 
is  the  case  at  bar?  A  deputy  sheriff 
levies  an  execution  on  certain  store  goods, 
and  takes  a  bond  for  their  delivery  on  the 
day  of  sale.  A  day  or  two  previous  to  the 
sale,  he  receives  those  very  goods  from 
the  debtor,  in  discharge  of  his  body  taken 
on  a  subsequent  execution :  he  puts  the  key 
of  the  store  room  in  his  pocket,  and,  in 
the  solemn  mockery  of  his  official  duty, 
goes  to  the  place  of  sale  at  the  time  ap- 
pointed, to  receive  those  goods,  after  he 
has  put  it  out  of  the  power  of  the  sureties 
to  deliver  them ;  the  key  is  demanded  that 
the  goods  may  be  brought  forth ;  the  de- 
mand is  refused ;  the  first  debt  is  secured 
at  the  expense,  perhaps,  the  ruin,  of  the 
innocent  securities;  and  the  second  is  to  be 
satisfied  through  the  baseness  of  the 
debtor,  and  the  connivance  of  the  sheriff  1 
What  follows?  The  bond  is  forfeited ;  one 
security  alone  is  notified,  and  that  one, 
who  was  not  present  at  the  place  of  sale, 
to  know  what  passed  there;  an  execution 
is  awarded  against  him;  and  his  property 
must  be  sacrificed,  because  the  sheriff  pre- 
vented the  delivery  of  the  goods  I  I  mean 
here  not  to  insinuate  that  the  deputy  sheriff 
acted  corruptly.  His  character  stands  far 
above  all  imputations  of  that  kind.  He  ap- 
pears desirous  of  doing  his  duty,  and  to 
have  acted  on  the  opinions  of  others,  in 
whose  judgment  he  had  greater  confidence 
than  in  his  own.  But  are  the  securities  to 
suffer  because  he  has  erred?  Was  it  ever 
intended  that  the  law,  for  the  relief  of 
debtors,  should  be  made  the  engine  of  fraud 
and  oppression  upon  their  innocent  securi- 
ties? That  a  sheriff,  having  two  execu- 
tions against  a  man,  whose  integrity 

428  *could  be  relied  upon,  and  who  could, 
therefore,  easily  obtain   security    for 

the  delivery  of  his  whole  property,  if  nec- 
essary, should  levy  one  of  them  upon  his 
property,  and,  as  soon  as  a  bond  was  ob- 
tained for  its  delivery  at  the  day  of  sale, 
should  then  immediately  reseize  the  same 
property  by  virtue  of  the  second  execution, 
and  thus  subject  the  securities,  in  the  first 
place,  to  the  payment  of  the  debt?    Yet  this  ' 
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is  the  doctrine  contended  for.  Instances 
of  such  proceedings  I  have  before  heard  of. 
It  is  time  to  establish,  firmly  and  unequiv- 
ocally, or  to  discountenance,  forever,  such 
doctrines  and  such  practices.  If  the  lien 
remains  upon  the  goods,  the  proceedings 
are  illegal.  If  it  does  not,  whatever  may 
be  the  motives  of  the  sheriff,  however  pure 
his  intentions,  yet  it  is  a  fraud  upon  the 
securities,  against  which  this  Court,  until 
better  advised,  will  always  relieve.  If  the 
goods  had  been  delivered,  the  bond  would 
have  been  satisfied,  and  no  execution  could 
have  been  awarded  on  it.  They  would 
have  been  delivered,  but  for  the  improper 
interference  of  the  sheriff,  who  is  responsi- 
ble for  his  conduct  to  the  creditors.  This 
Court  will,  therefore,  relieve  against  all 
persons  claiming  any  benefit  under  an  exe- 
cution thus  improperly  obtained." 

**It  is,  therefore,  adjudged,  ordered,  and 
decreed,  that  the  injunction  awarded  the 
intestate  of  the  plaintiffs,  be  perpet- 
ual." Ac. 

From  this  decree  the  defendants  ap- 
pealed, t 

Wirt,  for  the  appellants. 

Peyton  Randolph,  for  the  appellee. 

Wednesday,  March  2d,  1814,  the  judges 
pronounced  their  opinions. 

JUDGE  CABEI/Iy.     Jones  &  Co.,  having 
obtained  a  judgment  against   David  L/usk, 
issued  a  fieri  facias  against    his  goods  and 
chattels,  which  execution  was   put  into  the 
hands  of   Troy  man    Waytt,   a  deputy 
429      sheriff  for  the  county  *of  Rockbridge, 
and    was    levied     on    certain    goods, 
which  were  restored  to  I^usk,  on  his  giving 
a  forthcoming  bond,  in  the  usual  form,  and 
with    the    usual   condition.     A    very  short 
time  before  the  day  of  sale,   another  execu- 
tion, a  ca.  sa.,  in  favour  of  Boys  &  M'Cal- 
mont,  against  the  said  L/Usk,  was  put  into 
the  hands  of  the  same  deputy  sheriff,  Troy- 
man    Waytt,    who    had   taken    the  delivery 
bond  aforesaid ;  and  he  levied  it  on  Lusk's 
body.     Iiusk  being  still    in    the  possession 
of  the  same  goods  embraced  by  the  delivery 
bond,    tendered    them     to    Waytt,    in    dis- 
charge   of    his   body.     Waytt,  who  appears 
from  the  testimony  to  be   a    man   of    most 
unexceptionable   character,   and    incapable 
of  intentional  impropriety  in  the  discharge 
of  his  office,  received   the   goods,   knowing 
them  to  be  the  same  included   in  the  deliv- 
ery bond,  and  thereupon  discharged  Lusk's 
body ;  but  he  did  not  receive  them  until  he 
had    convinced    himself  of  the  propriety  of 
the  measure,  by  consulting   those  in  whose 
judgments  he  had  more  confidence  than  his 
own,  nor  until  he  had  obtained  from  the  at- 
torney of  Boys  &  M'Calmont,    positive   in- 
structions to  receive  them.     Waytt  attended 
at  the  time  and  place  appointed  for  the  de- 
livery and  sale  of   the    goods,  and   was  re- 
quired,   on    behalf   of  the  securities  in  the 
bond,  either  to  produce  the  goods  as  he  had 
the  possession  of   them,    or   to  give  up  the 
key    of    the    store  where  they  were  lodged, 
that  the  friend  of  the   security    might   de- 
liver them  up  in    discharge    of    the    bond. 
He    refused    to  comply  with  either  of  these 
propositions,    but   returned    the    bond  for- 
feited.    A  judgment,  and  award   of  execu- 
tion thereon,  having  been  rendered  against 
Ramsay,  one  of  the  securities,   he  obtained 


an  injunction,  from  the  chancellor  of  the 
Staunton  district;  who,  on  the  hearing', 
was  of  opinion  that,  an  execution  being' 
once  levied,  the  lien  on  the  property  still 
continues,  notwithstanding  the  giving  of 
a  forthcoming  bond ;  and  that  the  conduct 
of  Waytt  (although  he  believed  him  incapa- 
ble of  intending  to  commit  a  fraud)  was, 
nevertheless,  ipso  facto,  a  fraud  against 
the  securities ;  that  the  goods  would  have 
been  delivered  but  for  his  improper  in- 
terference; that,  by  such  interfer- 
430  ence,  *he  made  himself  responsible 
to  the  creditors,  and  that  the  Court 
of  equity  ought  to  relieve  against  all  per- 
sons claiming  under  an  execution,  thus 
improperly  conducted ;  and,  finally,  perpet- 
uated the  injunction.  From  which  decision 
an  appeal  was  taken  to  this  Court. 

This  case  must,  in   my   opinion,    be    de- 
cided   on    general  principles ;  for  it  has  no 
special  circumstances.     Those   parts  of  the 
bill  which  allege  that   the   securities   were 
induced  to  join  in  the    bond,    solely    on    a 
previous  stipulation,  made    in  the  hearing 
of  the  deputy  sheriff,  that   the  goods  were 
to   remain    in   their  care  and  safe  keeping 
till  the  day  of  sale,  and  then  to  be  delivered 
by  them  to  the  sheriff,  in  discharge   of  the 
bond;  and  that,  in  consequence  of  this  ar- 
rangement,   the    goods   were  actually  com- 
mitted    to      the      securities.        All    these 
circumstances  are  flatly  denied  by   the   an- 
swer.   The  answer,  moreover,    is    strongly 
supported  by  the  testimony  of  John  M'Cle- 
land,  who  was  present,  and  aided  in  taking 
the  inventory  of  the  goods.     He  thinks  there 
was    nothing    more   than  the  general  trust 
and  confidence  in  cases   of  delivery  bonds, 
and  deposes  positively  that  Lusk,  the  prin- 
cipal, had,  after  the  execution  of  the  deliv- 
ery bond,  the  use  of  the  store,    and    might 
have  sold  the  goods  if  he  had  been  disposed 
to  do  so.    The  allegations   of   the   bill    are 
not    supported    by    a   single  witness;  for  I 
throw    out   of   the  .case   the   deposition  of 
Robert  Moore,  one  of  the   securities  in  the 
bond,  as   being    an    incompetent    witness. 
The  release  executed  to  him    by    his    secu- 
rity,   Ramsay,  was  a  mere  nullity.     Moore 
was    bound    to   Jones   &  Co. ,  the  obligees ; 
and  they  only  could  release  that  obligation. 
They  have  not  done  it,  and  the  obligation 
remains.     But,  admit-  him  to  be  competent, 
I  cannot  believe  him ;  for,    in    addition    to 
the  interest  which  he  still    feels   to    vacate 
the   delivery    bond,    it  cannot  be  forgotten 
that  he  endeavoured,  in    the  first  instance, 
to  shield  the  goods  against  the  operation  of 
the    execution,    by   setting  up  a  fraudulent 
claim  of  interest  in    them.     I  call  it  fraud- 
ulent, because  it   was  quickly    aban- 
431      doned,    and    has      not     been     *8ince 
asserted.     I    have    thought  it    neces- 
sary to  strip  the  case  of  these  circumstances, 
that  we  may  nfore  clearly   perceive  the  real 
question  in  controversy;  but  I  am  not  pre- 
pared to  say  that  they  would  have  produced 
any  change  in    my   opinion,  even    if    they 
had  been  fully  established. 

The  great  question  in  this  case  is,  whether 
it  was  competent  to  Lusk,  after  the  execu- 
tion of  the  delivery  bond,  to  tender  the 
same  goods,  in  discharge  of  his  body,  taken 
on  another  execution.  The  minor  ques- 
tions,   whether   it   was   competent    to   the 
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same  sheriff,  who  had  levied  the  first  eze- 
cntion,  and  had  taken  the  delivery  bond,  to 
receive  them,  in  discharge  of  the  second 
execution;  and  whether,  having  thus  re- 
ceived them,  and  being  thus  in  possession, 
he  was  bound  to  sell  them  under  the  first 
execution,  are,  in  fact,  only  different  mod- 
ifications of  the  same  proposition.  They 
must  all  depend  on  the  legal  effect  of  an 
execution,  in  relation  to  the  lien  upon,  or 
change  of  the  property  against  which  it 
issues,  or  on  which  it  has  been  levied. 
When  I  use  the  term  legal,  I  shall,  of  course, 
be  understood  as  alluding  as  well  to  our 
statutes,  as  to  the  common  law. 

The  delivery  of  an  execution  to  the  sheriff 
does  not  alter  the  property  of  the  goods,  for 
that  still  continues  in  the  defendant.  It 
however  binds  the  property,  by  which 
nothing  more  is  meant,  than  that  any  sub- 
sequent sale  by  the  debtor  will  be  void ;  the 
goods  being,  from  that  time,  in  the  lan- 
guage of  Gilbert,  (I^aw  of  Executions,  p. 
13,  14,)  ''attendant  to  answer  the  execu- 
tion;" or,  as  is  more  distinctly  stated  in  2 
Equity  Cases  Abr.  (p.  381,)  '*if  the  de- 
fendant make  an  assignment  of  them,  un- 
less in  market  overt,  the  sheriff  may  take 
them  in  execution."  But  by  levying  the 
execution,  the  property  of  the  goods  is 
changed,  and  they  are  in  the  custody  of 
the  law.  The  sheriff  acquires,  by  the  seiz- 
ure, a  special  property,  but  it  is  a  special 
property  only;  the  general  property  being 
devested,  and  in  abeyancq.  (1  Salk.  323, 
Clerk    V.    Withers;    also,    6    Mod.'    p.    293, 

where  the  same  case,  and  particularly 
432      this  ^principle,  will  be  found  more  at 

large.)  As  a  consequence  of  this 
principle,  that  the  property  is  devested, 
and  out  of  the  defendant,  and  that  the 
goods  are  in  the  custody  of  the  law,  he  is 
said  to  be  discharged  of  the  judgment; 
that  is,  the  plaintiff  cannot  proceed  on  the 
judgment  by  sci.  fa.,  or  action  of  debt, 
but  must  proceed  against  the  sheriff.  But 
what  is  the  nature  of  the  special  property 
acquired  by  the  sheriff?  It  is  only  that  he 
acquires  the  right,  and  incurs  the  obliga- 
tion, to  possess,  take  care  of,  and  sell  the 
goods.  As  a  consequence  thereof,  he  is  lia- 
ble to  the  plaintiff  for  rescous,  or  other 
casualties,  and  may  therefore  maintain 
trover  or  trespass  against  any  person  who 
may  take  away  or  injure  the  goods,  (a)  But 
if,  at  any  time,  the  state  of  things  be  such 
that  (in  the  language  of  lK)rd  Holt,  in 
Clerk  V.  Withers,  6  Mod.  292,)  ''there  be 
none  who  can  make  title  to  the  goods  un- 
der the  execution,  the  first  owner  ought  to 
have  restitution."  By  which  I  understand, 
that  the  debtor  is  restored,  not  only  to  the 
possession,  but  to  all  his  right  of  prop- 
erty. 

I  have  premised  these  general  principles, 
that  we  might  clearly  perceive  the  situation 
of  the  goods  when  under  execution  at  the 
common  law,  and  the  nature  of  the  lien 
which  the  execution  has  upon  them.  Let 
us  now  consider  the  situation  of  the  goods 
after  a  delivery  bond  has  been  given ;  and 
we  shall  thus  be  able  to  determine  whether 
the  above  principles  are  still   applicable  to 


(a)  Gilbert's  Law  of  Executions,  p.  15:  2  Saund.  47; 
1  Lev.  282;  1  Salk.  822;  2  Ld.  Raym.  1072,  and  6  Mod. 
29a 


them,      and    whether    there    remains    any 
lien  upon  them. 

When  an  execution  shall  be  levied  on  any 
goods  and  chattels,  our  act  of  assembly, (b) 
instead  of  making  it  the  duty  of  the  sheriff, 
as  at  common  law,  to  take  them  out  of  the 
possession  of  the  owner,  and  to  retain  that 
possession  till  the  day  of  sale,  gives  to  the 
owner  a  right  to  tender,  and  imposes  an 
obligation  on  the  sheriff  to  receive,  bond 
and  good  security,  payable  to  the  creditor, 
with  condition  to  have  the  goods  and  chat- 
tels forthcoming  at  the  day  of  sale  ap- 
pointed by  the  sheriff,  who  "shall 
thereupon  suffer  the  said  goods  and  chat- 
tels to  remain    in    the    possession,    and  at 

the  risk  of  the  debtoi* until  that  time; 
433  *and  if  the  owner  of  such  goods  and 
chattels  shall  fail  to  deliver  up  the 
same  according  to  the  condition  of  the  bond, 
or  pay  the  money  or  tobacco  mentioned  in 
the  execution,*'  the  bond  is  to  be  returned 
to  the  proper  office,  and  to  have  the  force 
of  a  judgment.  This  procedure  is  unknown 
to  the  common  law.  What  is  its  effect,  and 
what  becomes  the  situation  of  the  goods? 
The  sheriff  has  no  right  to  seize  them,  by 
that  execution,  against  the  will  of  the 
debtor,  either  before  or  after  the  day  of 
sale ;  for  the  function  of  levying  has  been 
already  performed,  and  he  has  nothing 
more  to  do  than  to  sell  them,  in  case  they 
shall  be  forthcoming  at  the  day  of  sale, 
according  to  the  condition  of  the  bond. 
He  is  not  liable  for  the  taking  away,  or  for 
the  injury  or  total  loss  of  the  goods ;  for 
they  are  no  longer  in  his  custody,  but  in 
the  custody  of  the  debtor,  and  at  his  risk. 
He  can  bring  no  action  for,  or  concerning 
them :  for  none  of  the  reasons,  on  which  a 
sheriff's  right  to  sue  is  founded,  are  appli- 
cable to  his  case.  He  can  take  no  measure 
to  force  the  debtor  to  have  the  goods  forth- 
coming at  the  day  of  sale ;  for  the  debtor 
has  his  option  to  deliver  them,  or  to  incur 
the  consequences  of  a  forfeiture.  If,  then, 
the  sheriff,  by  receiving  the  delivery  bond, 
parts  with  the  possession  of  the  goods,  has 
no  right  to  seize  them  again,  is  in  no  manner 
liable  for  them,  can  bring  no  action  con- 
cerning them,  nor  take  any  measute  to 
compel  their  delivery,  it  would  seem  to  me 
to  be  a  necessary  inference,  that  the  execu- 
tion retains  no-vestige  of  lien  on  the  goods; 
* 'there  is  no  person  who  dan  make  title  to 
them,  by  virtue  of  the  execution;"  and,  of 
course,  the  debtor  is  restored  to  all  his 
rights  over  them. 

It  is  the  business  of  Courts  to  decide,  not 
the  moral  duties,  but  the  legal  rights  of 
the  parties  litigant.  Delivery  bonds  were 
introduced  for  the  benefit  of  defendants  in 
execution.  I  presume  there  can  be  no 
doubt,  but  that  the  principal  in  a  delivery 
bond  has  the  legal  right,  which  no  Court 
can  obstruct,  to  forfeit  his  bond,  by  fail- 
ing to  have  the  property  forthcoming  on 
the  day  appointed  for  its  delivery  and  sale. 

He  incurs  thereby  the  penalty  annexed 
434      *by    law;  and    that   is  all  that  others 

can  require  of  him.  If  he  has  the 
right  to  hold  back  the  property  on  the  day 
of  sale ;  by  means  whereof  the  bond  be- 
comes forfeited,  and  the  execution  is  at  an 
end ;  cui  bono,  and  on  what  principle,  shall 


(b)  Revised  Code,  vol.  1,  298. 
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he  be  prevented  from  making  any  disposi- 
tion of  it  he  may  please,  before  the  day  of 
sale?  This  power  of  previous  disposition 
of  the  property,  forms,  in  my  opinion,  one 
important  ingredient  in  the  policy  of  our 
laws  on  this  subject,  and  has  been  often 
exercised  to  the  great  benefit  of  defendants, 
whilst  it  can  never  injure  the  plaintiffs  in 
the  execution. 

It  is  said  that  the  execution  is  an  entire 
thing.  This  is  unquestionable;  but  it  is 
equally  true  that  a  delivery  bond,  before 
its  forfeiture,  is  a  part  of  the  execution  ; 
and  although  it  was  introduced  for  the 
benefit  of  defendants,  yet  it  is  in  no  way 
injurious  to  the  plaintiffs,  as  it  affords 
them  ample  amends  for  the  lien  on  the 
property  which  the  execution  before  had, 
but  which  lien  is  removed  and  substituted 
by  the  delivery  bond.  The  execution  is  not 
at  an  end ;  it  is  not  discharged ;  but  from 
the  moment  of  giving  the  delivery  bond, 
and  until  the  day  of  sale,  it  does  not  oper- 
ate as  at  common  law  upon  the  property;  it 
exists,  during  that  period,  in  the  delivery 
bond  only.  If  the  property  is  produced  on 
the  day  of  sale,  the  bond  has  accomplished 
its  object,  and  is  as  much  out  of  the  case 
as  if  it  had  never  existed ;  the  execution 
resumes  its  operation  as  at  common  law, 
and  the  sheriff  proceeds  to  sell  accordingly. 
If,  however,  the  bond  is  forfeited,  the  ex- 
ecution is  then  completely  at  an  end;  the 
bond  assumes  a  new  character,  attains  the 
dignity  of  a  judgment,  and  becomes 
the  foundation  of  a  new  procedure. 

Much  reliance  was  placed,  in  the  argu- 
ment of  this  case,  on  the  different  forms  of 
expression  applied  by  our  acts  of  Assem- 
bly, to  forthcoming,  and  to  replevy,  bonds. 
It  is  admitted,  on  all  hands,  that  the  latter 
operated  a  complete  discharge  of  the  prop- 
erty ;  and  with  respect  to  them,  the  lan- 
giiage    of   the  law  is,  that  the  sheriff  shall 

restore    the    goods    to      the    debtor; 
435      whereas,    with    respect    to    *delivery 

bonds,  he  is  to  suffer  the  goods  to 
*' remain"  in  the  possession,  and  at  the 
risk,  of  the  debtor.  From  this  difference 
of  phraseology,  an  effort  was  made  to 
prove  a  difference  of  intention  in  the  leg- 
islature. But  I  think  the  difference  of  ex- 
pression may  be  easily  accounted  for, 
without  this  result,  by  attending  to  the 
history  of  our  laws,  and  the  known  practice 
of  the  country.  The  first  of  our  statutes 
now  extant,  on  the  subject  of  executions,  is 
the  act  of  Car.  I.  March,  1642-3,  (1  Hen. 
Stat,  at  large,  259,)  referring  to  a  former 
law  on  the  same  subject,  which,  however, 
appears  to  have  been  lost.  From  that  pe- 
riod, to  the  year  1726,  executions  were  pay- 
able in  property  at  valuation,  which  the 
plaintiff  was  bound  to  receive  in  discharge. 
The  proceeding  was  a  very  speedy  and  sum- 
mary one.  The  act  of  14  Car.  II.  March, 
1661-2,  (2  Hen.  Stat.  p.  80,)  directed,  that 
if  either  party  neglected  to  appoint  ap 
praisers,  within  three  days  after  the  serv 
ice  of  the  execution,  the  sheriff  should 
appoint  appraisers  for  the  party  so  failing ; 
and  that  the  sheriff  should  not,  before  the 
appraisement,  remove  the  goods  out  of  the 
possession  of  the  '^plaintiff."  This  is 
certainly  a  typographical  error.  The  as- 
sembly   clearly    meant   defendant,    for  the 


act  goes  on  to  say  that  the  surplusage  shall 
be  paid  to  him,  and  that,  after  appraise- 
ment, the  properjky  shall  vest  in  the  sheriff, 
for  the  use  of  the  creditor,  to  whom  the 
sheriff  is  directed  to  give  notice,  that  he 
may  take  it  into  his  own  possession.  The 
act  of  4  Anne,  1705,  (3  Hen.  Stat,  at 
large,  385,)  gives  us  the  first  notice  of  a 
delivery  bond ;  but  it  was  a  bond  to  pro- 
duce the  property  at  the  end  of  three  days, 
for  appraisement.  The  act  of  1726,  (Vir- 
ginia Laws,  edit.  1733,  p.  356,)  repeals  the 
former  laws,  allowing  executions  to  be 
paid  in  kind,  and  directs  the  sheriff  to  sell 
the  property,  on  giving  three  days'  notice, 
allowing  the  debtor,  however,  to  give  a 
delivery  bond,  to  have  the  goods  forthcom- 
ing on  the  day  of  sale,  whereupon  the 
sheriff  is  to  suffer  the  goods  to  remain  in 
his  possession,  and  at  his  risk;  and  pro- 
vides, also,  that  if  the  debtor,  on  the 
436  day  of  sale,  shall  *tender  the  debt, 
damages,  and  costs,  the  sheriff  shall 
accept  the  same,  and  restore  the  property  to 
the  debtor.  The  act  of  1748,  (edit,  of  1769, 
p.  190,)  so  far  as  relates  to  this  subject,  is. 
substantially  a  copy  for  the  act  of  1726; 
and  so  stood  the  law  until  the  year  1769. 
I  account  for  the  term  ** remain,'*  in  the 
first  clause,  on  this  consideration,  that  the 
usual  practice  is  for  the  defendant,  who 
means  to  avail  himself  of  the  privilege  of 
giving  a  delivery  bond,  to  give  it  on  the 
service  of  the  execution,  before  the  prop- 
erty is  removed. from  his  possession.  It  i» 
Indubitable  that  this  is  the  course  usually 
pursued  now,  and  must  have  been  much 
more  frequently  pursued  formerly,  when 
the  time  between  the  service  of  the  execu- 
tion and  the  day  of  sale,  was  so  much 
shorter  than  it  is  at  present.  The  goods, 
although  seized,  not  having  been  taken  out 
of  his  possession,  were  very  properly  said 
to  be  suffered  to  remain  in  his  possession. 
Besides,  the  legislature  contemplated  not 
only  the  possibility,  but  even  the  probabil- 
ity, that  they  would  not,  in  the  mean 
time,  be  disposed  of  by  the  debtor,  but  be 
forthcoming  at  the  day  of  sale;  and  on  this 
ground,  also,  the  expression  would  be  ap- 
propriate. But,  then,  it  is  contended,  that 
the  term  restore  is  used  in  the  proviso  re- 
lating to  the  tender  of  the  debt,  &c,  on  the 
day  of  sale,  both  in  the  act  of  1726,  and 
of  1748.  There  is  one  state  of  thingr» 
which  would  render  that  term,  or  some 
equivalent  one,  necessary;  and  that  is» 
where  the  debtor  delivered  the  property  on 
the  day  of  sale,  but,  afterwards,  on  the 
same  day,  tendered  the  money,  Ac.  In 
that  case  it  would  be  incumbent  on  the 
sheriff  not  to  sell,  but  to  restore  the  goods 
to  the  debtor.  There  is  no  other  state  of 
things  to  which  that  term  could,  with  pro- 
priety, be  applied.  If  the  goods  were  not 
produced  at  the  day  of  sale,  and  delivered 
to  the  sheriff,  he  could  not  '^restore"  them 
to  the  debtor.  They  were  already  in  the 
possession  of  the  debtor;  he  alone  had  the 
control  over  them,  and  he  required  no  act 
on  th^  part  of  the  sheriff,  to  complete  his 
title  to  them.  This  expression,  how- 
437  ever,  is  omitted  *in  the  act  of  1769, 
in  relation  to  delivery  bonds.  The 
act  of  1748  gives  a  new  privilege  to  defend- 
ants, by  allowing  replevy  bonds,  and  direct- 
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ing  that  where  an  execution  has  been 
levied,  and  the  debtor  shall,  within  five 
days,  or  at  the  time  of  sale,  tender  bond 
and  security  to  pay  the  debt,  &c.  within 
three  months,  the  sheriff  shall  restore  the 
gcoods  to  the  debtor.  This  law  expressly 
contemplates  a  case  where  the  goods  have 
been  actually  taken  out  of  his  possession, 
and,  therefore,  it  provides,  not  for  their 
remaining  in  his  possession  but  for  their 
being  restored  to  him.  But  I  think  it  un- 
necessary to  rely  on  the  critical  disquisi- 
tion of  terms,  for  the  discovery  of  the 
legislative  intention  when  that  intention 
has  been  clearly  and  positively  expressed, 
as  I  conceive  it  is  in  the  preamble  of  the 
act  of  1769,  (Chan.  Rev.  p.  3,)  which  ex- 
plicitly declares,  that  the  previous  act  of 
Assembly,  allowing  the  debtor  to  give  a 
delivery  bond,  had  provided  no  remedy  for 
the  creditor  or  officer,  in  case  the  debtor  re- 
fused to  deliver  up  the  goods  and  chattels 
according  to  the  condition  of  the  bond ;  and 
that  the  creditor  or  officer,  being  therefore 
obliged  to  commence  a  new  suit  on  such 
bond,  was  compellable,  on  serving  another 
fieri  facias,  again  to  accept  security  to 
have  the  estate  taken  forthcoming,  and 
might  be  thereby  prevented  from  ever 
recovering  the  debt.  This  proves,  to  my 
mind,  that  the  legislature  thought  that  the 
giving  a  delivery  bond  released  the  prop- 
erty; and  although  that  legislative  exposi- 
tion of  the  law  might  not  be  binding  on  the 
Courts,  as  to  cases  occurring  before,  yet  I 
should  think  it  conclusive  as  to  all  sub- 
sequent cases. 

I  am,  therefore,  of  opinion,  not  only  on 
general  principles,  but  on  a  construction  of 
our  acts  of  Assembly,  that  a  defendant  in 
execution,  on  giving  a  delivery  bond,  is 
restored  to  all  his  rights  of  property ;  and, 
of  course,  that  it  was  competent  to  Lrusk, 
in  the  case  before  us,  to  tender  the  property 
embraced  in  the  delivery  bond,  in  discharge 
of  his  body  on  the  second  execution.  If  it 
be  competent  to  him  to  tender  the  prop- 
erty, it  follows,  necessarily,  that 
438  *it  was  competent  to,  and  obligatory 
on,  the  sheriff  to  receive  it.  The  cir- 
cumstance of  the  sheriff's  knowing  that  the 
goods  tendered  were  the  same  included  in 
the  delivery  bond,  cannot  affect  the  case. 
That  knowledge  cannot  destroy  the  rights 
of  the  debtor  over  his  own  property.  Nor 
is  there,  in  my  opinion,  any  thing  in  the 
assertion  that  the  sheriff,  being  in  posses- 
sion of  the  goods,  should  proceed  to  sell 
them  under  the  nrst  execution.  He  is  in 
possession,  and  has  a  special  property  in 
them  by  virtue  of  the  second  execution,  and 
is  authorized  and  bound  to  sell  them  under 
that  only.  Nor  can  the  plea  of  disability, 
by  the  act  of  the  law,  apply  to  this  case ; 
for  it  was  the  party's  own  act  that  put  the 
goods  into  the  custody  of  the  law. 

One  word  as  to  the  securities  to  this  de- 
livery bond.  I  see  nothing  in  their  case  to 
distinguish  them  from  other  securities. 
The  law  contemplates  the  liability  of  secu- 
rities for  the  default  of  their  principal.  It 
is  for  the  sole  purpose  of  making  them  lia- 
ble, that  the  law  has  required  them  to  be 
given.  They  arrested  the  progress  of 
Jones  Sl  Co.*s  execution,  by  their  own  vol- 1 
nntary  act,  by   their   confidence   either   in ' 


the  integrity  of  Lusk  in  delivering  the 
property,  or  in  his  ability  to  pay  the  debt, 
or  to  indemnify  them  for  the  failure.  They 
voluntarily  became  hound  that  Lusk  should 
deliver  the  property,  or  pay  the  debt,  or 
that  they  would  pay  it  for  him.  They  now 
complain  that  he  has  disappointed  and  de- 
frauded them.  Admit  it.  But  let  the  loss 
fall  on  those  who  have  imprudently  trusted 
him,  and  not  on  just  creditors,  who,  but  for 
their  interference,  might  long  ago  have  re- 
ceived their  debt. 

On  the  main  question,  then,  I  am  of 
opinion  that  the  decree  is  erroneous,  and 
ought  to  be  reversed.  I  give  no  opinion  on 
the  other  points,  made  as  to  parties  and  ju- 
risdiction, not  deeming  it  necessary,  ac- 
cording to  the  view  that  I    have    taken    of 

the  subject. 
439         ♦JUDGE  ROANE.     I   am    not    cer- 
tain that  the  proofs   in  this  cause  fix 
upon  the  appellant,  Waytt,  any    particular 
knowledge  of   Lrusk's  agreement,  that    the 
appellee,    and     Moore,    should    retain    the 
custody  of  the  property    until   the   day    of 
sale,  or  of  their  actual  custody    thereof,  in 
pursuance  of  such  agreement,  so  as  to  con- 
vict him  of  a    fraud,  in  acting    in    contra- 
vention thereof;  yet    the  circumstances   of 
the  case    clearly    justified    a    resort    to   a 
Court  of  equity,  to   obtain  a    discovery   of 
this  fact  from  him,  and   to  eviscerate    the 
transaction.     That   resort   was  also  neces- 
sary, for  the  purpose   of   making   Waytt   a 
party  to  this  suit,  who  was  no  party  to  the 
judgment  on  the  forthcoming    bond.     It   is 
also   justified    by    the   consideration,    that 
although  the   goods    taken   under  the   first 
execution,  and  for  the    delivery  of  which  a 
forthcoming  bond  was    taken,  were  not,  in 
fact,  delivered    by  the    parties   thereto,  on 
the  day  appointed  for  the    sale,  (a  circum- 
stance    which      might,       possibly,     have 
weighed  with  the  Court    of  law,  in  render- 
ing the  judgment  now   enjoined,)  yet  that 
delivery  having   been,    in    fact,    prevented 
by  the  act   of    the    sheriff',    who   also    had 
them    already  in   his   possession,  by  virtue 
of  the  second  execution,  with  a  full  knowl- 
edge that  they  were  the  same  goods,  it  was 
unconscionable  in  him  to  sell    them  to  sat- 
isfy the  last   execution,  and    to   return  the 
bond  forfeited  which  was  taken  on  the  first. 
The    case,    stripped    of    the  circumstances 
tending  to  convict  the  sheriff  of  a  fraud  as 
aforesaid,    depends     upon     the     question, 
whether  the  lien    acquired    on  goods  seized 
in  execution,  and  redelivered    to  the  debtor 
on  his  entering  into  a  forthcoming  bond,  is 
lost,  by  that   circumstance,  before   the  day 
of  delivery    has  arrived,  and    the    bond    is 
forfeited  by    the  nondelivery  of  the  goods? 
This  question  has  never  yet  received  the 
deliberate    consideration     of     this    Court. 
There  have   been    decisions   in  relation    to 
replevy  bonds,  and    to  forthcoming    bonds, 
after  the  same  had    become  forfeited.     The 
cases  of  Downman  v..  Chinn,(a)  and  Echols 
V.  Graham,  (b)  are  of    this  last  description. 

But  there  are  no  decisions  of  this 
440      '"'Court  applying  to  the  effect  of  such 

bonds,  before  the  day  of  delivery  has 
arrived.  T  shall,  therefore,  consider  this 
as  a  new  question. 


(a)  2  Wasb.  189. 
<b)  1  Call.  492. 
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I  will  consider  this  question,  Ist.  Upon 
the  acts,  allowing  a  forthcoming  bond  to 
be  given,  anterior  to  that  of  1769,  ch.  3, 
which  placed  them  their  present  footing; 
and,  2dly.  As  affected  by  that  act;  but  I 
will  first  premise  some  general  observa- 
tions, under  the  influence  of  which  the  case, 
in  both  aspects,  is  to  be  tested. 

I  will  remark,  in  the  first  place,  that  an 
execution  is  the  life  of  the  law ;  that  it  is 
the  end,  and  effect,  and  fruit  of  the  law ; 
that  it  differs  from  an  action,  which  only 
continues  until  the  judfifment  is  rendered ; 
and  that,  consequently,  a  release  of  all 
actions  would  not  release  it. (a) 

I  will  observe,  secondly,  that,  as  the  law 
subjects  the  sheriff  to  an  action,  at  the 
suit  of  a  creditor,  in  respect  of  the  goods 
taicen,  so  it  vests  him  with  such  a  posses- 
sory property  therein,  that  if  they  are 
taicen  out  of  his  possession,  he  may  main- 
tain trespass  or  trover  for  them,  against 
the  wrongdoer,  as  well  as  a  carrier  or 
bailee  of  goods  may;  and  that  it  is  no 
plea  for  him  to  say  that  they  were  res- 
cued, (b) 

Thirdly,  I  will  remark,  that,  by  the 
common  law,  the  fi.  fa.  had  relation  to  the 
time  of  awarding  it,  and  that  if,  after 
the  teste  of  it,  the  defendant  had  sold  the 
goods,  although  bona  fide,  they  were  liable 
to  be  taken  in  execution,  with  the  excep- 
tion of  a  bona  fide  sale  in  market  overt; 
and  that  the  principle  of  this  position  is 
not  changed  by  the  act  of  29  Car.  II.,  (and 
our  act  on  the  same  subject,)  by  which  the 
property  is  bound  only  from  the  time  of 
delivering  the  writ  to  the  sheriff,  (c)  This 
principle  is  conclusive,  to  show  that  the 
possession  of  the  goods  may  be  in  the  de- 
fendant, and  the  right  in  the  creditor; 
that  this  right  accrues  even  before  the 
service  of  the  execution,  and  relates  back, 
after,  by  a  service  thereof,  it  has  attached 
on  particular  goods,  so  as    to  overreach  all 

intermediate  dispositions  thereof. 
441  •Fourthly,    But     that   the    general 

lien  on  the  debtor*s  property,  arising 
from  the  delivery  of  the  writ  to  the  sheriff, 
is  released  by  the  particular  one  acquired 
upon  the  identical  goods,  seized  by  a  fieri 
facias.  I  infer  this  as  a  corollary,  from  its 
being  held  that,  by  the  seizure  to  the 
amount  of  the  execution,  the  defendant  is 
discharged ;  for  that  the  plaintiff  having 
made  his  election,  and  taken  his  goods,  no 
other  remedy  could  be  had  against  the  de- 
fendant, but  only  against  the  sheriff  ;(d) 
and  again,  that  the  judgment  is  discharged 
by  a  seizure  on  a  fi.  fa.  (e) 

Fifthly,  It  is  held  that,  by  the  seizure, 
the  property  is  devested  out  of  the  defend- 
ant, and  in  abeyance ;(f)  and  being  so  de- 
vested, it  will  require,  I  presume,  clear  and 
explicit  acts,  or  provisions  of  the  law, 
to  revest  the  same  in  him  before  the  execu- 
tion has  performed  its  office. 

Sixthly,  That  an  execution  is  an  entire 
thing,  and  if  once  lawfully  begun,  must  be 
completed  ;(g)  <  and   that    when    it  is   once 


(a)  2  Bac.  Abr.  648. 

(b)  Ibid.  720. 
<c)  Ibid.  788. 

(d)  1  Salk.  822,  Clerk  v.  Witbers. 

<e)  1  Barr.  84.  Cooper.  &c.  v.  Chltty.  &c. 

<f)  1  Salk.  322,  Clerk  v.  Withers. 

<g)  1  Burr.  34;  1  Salk.  322. 


begun  it  cannot  be  suspended. (h)  This 
principle  would  equally  go  to  reprobate  any 
suspension  of  the  lien,  (which  is  the  life 
of  the  execution,)  unless  there  be  positive 
words  to  that  effect;  and,  especially,  if 
there  be  other  grounds  on  which  to  account 
for  the  custody  of  the  goods  seized  being 
granted  to  the  defendant. 

And,  seventhly.  That  subsequent  stat- 
utes, which  give  cumulative  remedies,  or 
penalties,  neither  repeal  former  statutoiy 
ones,  nor  such  as  are  given  by  the  princi- 
ples of  the  common  law;(i)  and  that  the 
criterion,  determining  whether  they  are 
accumulative  or  not,  seems  to  be,  whether 
the  first  statute  or  remedy  may  stand  with 
the  last. 

Bearing  in  mind  these  several  principles 
and  positions,  let  us  examine  the  first 
branch  of  our  inquiry ;  namely,  the  state  of 
the  question  before  us,  as  depending  upon 
the  acts  prior  to  that  of  1769,  ch.  3. 

This  provision  in  favour  of  forthcoming 
bonds,  seems  to  have  been  first  distinctly 
introduced  into  our  code  in  the  year  1726. 
(See  edit,  of  1733,  p.  362,  sect.  16.) 
442  '^That  act  (after  declaring,  in  the 
previous  section,  that  where  goods 
shall  be  seized  by  a  fi.  fa.,  and  the  debt 
shall  not  be  paid  within  three  days,  the 
sheriff  shall  proceed  to  sell  the  same  on 
the  third  day  after  the  next  Sunday,  on 
which  day  due  notice  of  the  time  and  place 
of  sale  shall  be  published  at  the  adjacent 
church,  or  chapel)  enacts,  in  substance, 
by  way  of  proviso,  that,  if  the  debtor  shall 
give  sufficient  security  to  the  sheriff,  or 
other  officer  serving  the  same,  to  have  the 
same  goods  forthcoming  at  the  time  of  sale, 
it  shall  be  lawful  for  him  to  accept  such 
security,  and  thereupon  to  **sufferthe  same 
goods  to  remain  in  the  possession,  and  at 
the  risk  of  such  debtor,  until  the  time 
aforesaid;"  with  a  further  proviso,  that 
if,  at  the  time  of  sale,  the  amount  of  the 
debt  shall  be  paid  or  tendered  to  the  sheriff, 
he  shall  accept  the  same,  and  restore  the 
said  goods  to  the  owner.  This  last  pro- 
vision, for  a  restoration  of  the  goods  after 
the  debt  is  paid,  not  only  amounts  to  the 
revestiture  mentioned  as  being  required  as 
aforesaid,  and  shows,  .that  when  such 
restitution  was  intended,  the  legislature 
knew  how  to  use  the  appropriate  terms  to 
effect  it,  but  would  have  been  wholly  su- 
perfluous, if  such  restitution  had  been 
effected  by  the  previous  provisions  of  the 
act,  allowing  a  forthcoming  bond  to  be 
taken. 

This  was,  at  that  time,  the  only  legisla- 
tive provision  on  the  subject  of  forthcom- 
ing bonds;  it  was  not  until  the  year  1769, 
that  they  were,  in  event,  declared  to  have 
the  force  of  judgments,  and  placed  on  their 
present  footing.  Nor  was  it  until  the 
year  1748  that  the  provisions  relative  to 
replevy  bonds  were  introduced  into  our 
code. 

We  have  already  seen  that  a  particular 
lien  is  created  upon  the  identical  goods 
seized  in  execution,  in  lieu  of  the  general 
one  existing  prior  to  levying  the  same ;  and 
that    the    sheriff,  in    consequence    of    his 


(h)  1  Salk.  322. 

(i)  Cowp.  298,  Ilex.  v.  Jackson;  &  11  Go.  Rep.  68,  Dr. 
Foster's  Case. 
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liability  to  the   plaintiff,  and  of  this   lien, 

may  recover  the  goods  seized   by  an  action 

of    trespass  or   trover.    There    is  nothing 

inconsistent  with  this    lien,    in    the 

443  permission  given   to   the  *debtor   by 
this  act,  to  hold  his  goods  for  a    few 

days,  and  until  the  day  of  sale.  The  latter 
right  is  merely  an  exception  out  of  the 
former,  for  the  convenience  of  the  debtor, 
and  whose  custody  is,  for  the  time,  the 
custody  of  the  sheriff.  It  merely  amounts 
to  this,  that  the  custody  of  the  defendant, 
allowed  by  the  act,  is  not  such  an  eloigning 
of  the  goods  as  would  authorize  the  sheriff 
to  sue  therefor.  It  would  excuse  him  in 
case  of  non-delivery.  There  is  no  such  in- 
compatibility between  the  right  of  the 
sheriff,  and  that  of  the  defendant,  under 
the  delivery  bond,  as  must  repeal  the  former 
by  implication,  and  deprive  the  debt- 
or's custody,  authorized  by  this  act,  of  its 
accumulative  character.  The  two  may  well 
stand  together ;  the  one  respects  the  right, 
and  the  other  the  possession,  of  the  prop- 
erty, until  the  day  of  sale.  There  is  not 
only  no  such  incompatibility  between  the 
two,  as,  in  default  of  an  express  provision 
of  the  act  to  that  effect,  would  deprive  the 
debtor's  right  of  custody  of  its  accumula- 
tive character,  and  make  the  bond,  before 
its  forfeiture,  a  substitute  for  the  execu- 
tion, but  that  construction  would  exhibit 
a  case  entirely  anomalous  in  our  laws.  It 
would  exhibit  the  spectacle  of  an  execution, 
which  still  remains  in  force,  (for  it  is  only 
by  its  virtue  that  the  goods,  if  delivered 
at  the  day,  can  be  sold, )  losing  its  lien  upon 
the  goods,  on  which  it  attached  by  their 
seizure,  and  having  lost  its  general  lien 
before,  by  that  seizure,  continuing  to  exist 
without  any  power  whatsoever  over  any  of 
the  debtor's  property.  It  would  exhibit 
this  spectacle,  and  by  depriving  the  execu- 
tion of  its  soul,  (if  I  may  so  express  .my- 
self, )  leave  it  a  mere  caput  mortuum,  in 
the  face  of  the  principle,  which  declares, 
that  when  the  execution  has  once  begun  it 
cannot  be  suspended.  It  would,  in  fact, 
suspend  the  essence  of  the  execution,  al- 
though the  execution  itself  would  be  per- 
mitted to  remain  in  existence.  It  is 
acknowledged,  on  all  hands,  that  if  the 
goods  are  delivered,  that  sheriff  is  to  pro- 
ceed to  sell  them.  He  is  so  to  proceed, 
although  no   new   seizure   or  lien  on 

444  them  is  revived  or  created,    and  *al- 
though  no  power  to  sell  them,  in  case 

of  delivery  at  the  day,  is  given  by  the  act ; 
but  the  common  law  right  to  sell,  after 
seizure,  and  by  virtue  of  the  lien  thereby 
created,  is  only  admitted,  or  recognised,  by 
the  preceding  provision  of  the  act.  He  is 
to  sell  them,  although,  certainly,  the  con- 
dition of  the  bond  (which  is  merely  to  de- 
liver them  at  the  day  and  place  of  sale) 
cannot,  of  itself,  confer  a  right  to  sell. 
When,  therefore,  the  sheiiff  is  authorized 
to  sell  the  goods,  in  the  event  of  the  deliv- 
ery, under  the  bond  and  that  right  is 
neither  expressly  given  by  the  act,  nor  is 
any  new  lien  created  or  revived  thereby, 
or  by  the  bond,  competent  to  carry  with  it 
the  right  to  sell;  and  as  a  mere  compliance 
with  the  condition  of  the  bond  does  not 
confer  such  right,  it  is  only  the  old  lien 
which  gives  that  right ;  unless  we  are  pre- 


pared to  say,  that  a  sale  may  be  made 
under  an  execution  which  hasr  never  been 
levied  on  any  goods,  and  much  less  on  the 
goods  offered  for  sale,  or  (which  is  the 
same  thing)  upon  goods  which,  though 
once  under  a  lien,  have  been  absolutely  and 
completely  liberated  therefrom.  There  is 
not  only  no  provision  in  the  act  reviving 
a  lien  on  the  goods  supposed  to  be  liberated, 
or  expressly  giving  to  the  sheriff  a  right 
to  sell  them  in  case  of  delivery,  but  such 
provisions  would  have  been  equally  unim- 
portant and  unnecessary.  It  was  not  nec- 
essary to  destroy  or  disturb  the  even  tenor 
of  the  existing  lien,  for  the  mere  and  sole 
purpose  of  reviving  it  again,  at  the  end  of 
a  few  days.  There  is,  therefore,  an  equal 
defect  of  such  a  provision,  and  of  any 
rational  ground  on  which  to  have  founded  it. 
The  admitted  right  to  s^l  the  goods,  there- 
fore, under  all  these  circumstances,  is  con- 
clusive to  show,  that  the  old  lien  has  never 
been  lost,  nor  extinguished;  it  is  more 
conclusive  from  this  consideration,  that 
that  right  is  confined  to  the  same  goods 
which  were  seized  under  the  execution. 

If  it  is  asked,  to  what  purpose  is  it  that 
this  lien  is  continued,  when  the  sheriff  has 
no  right  to  disturb  the  custody  of  the 
debtor  until  the  day  of  sale?  I 
445  answer,  it  *is  equally  necessary  to 
enable  the  sheriff  to  sell  the  goods,  if 
delivered,  and  to  preserve  his  right  thereto, 
if  not  delivered.  I  here  speak  of  the  case 
as  depending  upon  the  acts  prior  to  that  of 
1769,  which  gave  to  forfeited  forthcoming 
bonds  a  new  character,  and  destroyed  the 
lien  after  the  day.  If  it  be  further  asked, 
why,  when  this  last-mentioned  circum- 
stance destroys  the  lien  after  the  day, 
(under  the  present  acts, )  and  when  the  sher- 
iff's power  over  the  goods  was  obstructed 
by  the  delivery  bond  up  to  the  day  of  sale, 
is  the  lien  to  be  considered  in  force  for  the 
mere  pittance  of  time  comprised  in  the 
day  of  sale?  the  answer  is  still  the  same ; 
to  enable  the  sheriff,  then,  to  sell;  to  pre- 
serve the  principles  and  symmetry  of  the 
law,  and  to  hold  the  debtor's  goods  liable 
to  pay  his  debts  (if  he  or  his  sureties 
should  deliver  them)  in  case  of  his  said 
sureties. 

I  may  ask,  on  the  other  hand,  why  is 
this  lien  not  to  continue?  Is  it  to  enable  a 
debtor  to  saddle  an  innocent  surety  with  a 
debt  due  by  himself,  by  releasing  the 
proper  fund  for  that  purpose?  Is  it  to 
enable  a  subsequent  creditor  to  get  the 
advantage  of  a  prior  one,  who  has  been 
diligent,  and,  certainly,  did  not  contribute 
to  the  act  by  which  such  release  is  sup- 
posed to  be  effected?  Are  these  the  favour- 
ite objects  of  the  law?  Are  they  to  be 
effected  by  remote  implication  and  con- 
struction? and  under  a  provision  introduced 
solely  for  the  debtor's  benefit  and  conven- 
ience?   Certainly  not. 

It  is  not  a  natural  construction,  in  con- 
sidering the  effect  of  the  act  in  question, 
that  an  execution,  which  is  the  end  of  the 
law,  and  cannot  be  suspended,  should  be 
surrendered  up,  or  deprived  of  its  power, 
for  a  mere  right  of  action  upon  the  forth- 
coming bond;  a  right  of  action,  too,  only 
inchoate  up  to  the  time  of  forfeiture;  and 
that,  under  circumstances  which,  for  want 
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of  a  provision  (prior  to  the  act  of  1769) 
that  ''no  security  should  be  talcen"  on 
serving  the  execution  founded  thereon, 
would  involve  a  plaintiff  in  the  never- 
ending  course  of  litigation,  stated  as  the 
evil    intended    to     be     remedied    by 

446  *that  act.    It  would  have  been  a  great 
aggravation  of  that  evil,  if   the   lien 

acquired  by  the  sheriff,  by  executing  the 
writ  of  fi.  fa.,  and  which  gave  the  creditor 
his  remedy  over  against  him,  should  be 
also  adjudged  to  have  been  lost. 

If  that  lien  in  favour  of  the  sheriff,  and 
the  plaintiff's  remedy  against  him,  bot- 
tomed thereupon,  should  be  adjudged  to 
have  been  lost  by  the  delivery  of  the  goods 
to  the  debtor,  on  his  executing  the  forth 
coming  bond,  and  if,  prior  to  the  act  of 
1769,  the  said  debtor's  goods  could  again 
have  been  restored  *to  him  on  executing  a 
new  forthcoming  bond,  under  the  judgment 
rendered  upon  the  former  one,  and  so, 
toties  quoties,  ad  infinitum,  the  plaintiff 
would,  indeed,  have  been  without  all  rem- 
edy to  obtain  satisfaction  for  a  just  debt. 
This  is  a  state  of  things  which  would  never 
have  been  submitted  to  in  this  enlightened 
country,  for  nearly  forty  years,  and  until 
the  act  of  1769  provided  the  remedy.  If 
that  state  of  things  did  not  exist,  it  was 
only  because  the  sheriff's  lien,  acquired 
by  levying  the  execution,  still  remained, 
notwithstanding  the  execution  of  the  de- 
livery bond,  and  in  virtue  of  which  he  re- 
mained liable  over  to  the  plaintiff.  If  it 
be  said  that  this  lien  was  obstructed  by  the 
delivery  of  the  goods  to  the  debtor,  up  to 
the  day  of  sale,  and  impaired  by  the  non- 
delivery of  them  after  the  day,  that  proves 
nothing  as  to  the  principle  of  the  point  in 
question ;  it  proves  nothing  as  to  the  effect 
of  a  bond  as  before  the  day  of  delivery, 
and  which  it  is  not  to  be  presumed  will  be 
forfeited;  and  even  after  the  non-delivery 
at  the  day,  it  could  only  impair  the  plain- 
tiff's right  of  recovery,  and  graduate  it  by 
the  scale  of  the  sheriff's  impaired  right  of 
possession  under  his  lien.  It  proves  noth- 
ing as  to  cases  in  which  the  sheriff  could, 
in  fact,  make  that  lien  effectual.  Again, 
if  it  be  said,  that  the  act  of  1769,  ch.  3,  sect. 
l,(a)  declares,  that  no  other  remedy  existed 
prior  thereto,  for  the  creditor  or  ofQcer, 
than  the  inadequate  one  of  suing  on  the 
forthcoming  bond,  as  is  therein  partic- 
ularly     stated ;    the     answers      are, 

447  *lst.  That    this    is    only    legislative 
construction  of  the  existing  law  upon 

the  subject,  and,  therefore,  not  binding 
upon  this  Court;  and,  2dly.  That  that 
act  does  not  say  that  no  other  remedy 
existed,  but  only  that  none  such  was 
therein  (i.  e.  in  the  act  of  22  Geo.  II,  ch. 
48,)  provided.  It  does  not  profess  to 
speak  as  to  any  remedy  arising  from  any 
other  source,  or  one  given  by  the  princi- 
ples of  the  common  law. 

This  construction  is  corroborated  by 
every  provision  of  the  act ;  for,  1st.  This 
remedy  of  a  forthcoming  bond  is  given  by 
way  of  proviso,  which  always  operates 
as  an  exception;  the  lien  acquired  by 
the  sheriff  exists,  therefore,  subject  to  the 
right  of  custody  of  the  debtor;  2d]y.  The 
goods  are  to  be   suffered,  by  the  sheriff,  to 


(a)  Ch.  Bey.  p.  2. 


remain  with  the  debtor  until  the  day  of 
sale;  which  expressions,  '^suffered,  and 
remain,"  are  equally  indicative  of  a  right 
in  the  sheriff,  and  inconsistent  with  the 
idea  of  an  absolute  and  exclusive  owner- 
ship in  the  debtor;  3dly.  They  are  to  re- 
main in  the  possession  of  the  debtor, 
which  provision  also  excludes  the  idea  of 
property  in  him;  4thly.  They  are  alao  to 
be  at  his  risk  until  the  day  of  sale;  a  pro- 
vision wholly  superfluous  and  unnecessary, 
not  to  say  absurd,  if  the  lien  on  the  goods 
was  discharged  by  giving  the  bond; 
Sthly.  The  omission  to  provide,  in  the  act, 
that  the  property  should  be  restored  at  the 
time  of  giving  the  bond,  and  only  provid- 
ing therein,  on  the  contrary,  that  it 
should  be  restored  in  the  event  of  a  pay- 
ment, or  tender  of  the  debt,  at  the  day  of 
sale,  is  conclusive  that  it  is  the  latter,  and 
not  the  former,  circumstance  which  re- 
leases the  >ien. 

These  considerations,  growing  out  of  the 
very  provisions  of  the  act  itself,  are  en- 
tirely corroborated  by  the  aforesaid  princi- 
ple, that  the  property  in  the  goods  being 
devested  from  the  debtor,  by  levying  the 
execution,  and  in  abeyance,  (as  we  have 
seen, )  it  would  require  explicit  affirmative 
words  to  restore  the  same  to  him.  No 
such  words  are  found,  however,  in  the 
act,  but  entirely  the  contrary.  No  such 
restoration  is  provided  for,  nntil 
448  *after  the  money  has  been  paid. 
There  are  not  only  no  words  in  the 
act  adequate  to  restore  the  property  to  the 
debtor,  prior  to  that  event,  but  neither  are 
there  any  adequate  to  revive  the  lien  (on  a 
supposition  that  it  has  been  suspended)  in 
favour  of  the  sheriff,  nor  to  authorize  him 
to  sell.  His  acknowledged  right  to  sell, 
therefore,  under  these  circumstances,  is 
conclusive  to  show,  as  aforesaid,  that  this 
lien  has  never  been  suspended  nor  extin- 
guished. 

This  construction  thus  resulting,  as  well 
from  the  general  principles  of  the  law,  ap- 
plying to  the  case,  as  from  the  particular 
provisions  and  expressions  of  the  act  of 
1726,  is  supported  by  analogous  provisions 
in  some  of  our  ancient  statutes. 

For  example,  by  the  act  of  1705,  ch.  37, 
(h)  in  relation  to  goods  taken  in  execution, 
subject  to  appraisement,  and  delivered  to 
the  debtor,  he  giving  bond  to  have  them 
forthcoming,  for  the  purpose  of  appraise- 
ment, -at  the  end  of  three  days ;  that  the 
goods  so  seized  are  not  released  by  the 
giving  of  the  bond,  is  evident  from  this 
circumstance,  that  the  property  thereof, 
after  appraisement  is,  also,  declared  to  be 
in  the  sheriff,  for  the  benefit  of  the  cred- 
itor. The  lien  of  the  sheriff,  acquired  by 
the  seizure  of  the  goods,  so  far  from  being 
yielded  up  to  the  debtor  before  the  day,  is, 
after  the  day,  extended  into  a  permanent 
one  in  favour  of  the  creditor. 

In  this  case,  notwithstanding  the  custody 
of  the  goods  remains  for  a  short  time  with 
the  debtor,  exempt  from  the  power  of  the 
sheriff,  and  notwithstanding  the  existence 
of  a  bond  for  their  delivery,  for  the  purpose 
of  appraisement,  the  goods,  so  far  from 
being  released  by  either  circumstance,  are 
held   to  be    specifically    bound,    after    ap- 


(b)  8  Hen.  Statute  at  larffe,  p.  886. 
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praiaement,  in  favour  of  the  creditor.  If 
they  were  released  from  the  Hen  created  by 
the  service  of  the  execution,  by  reason  of 
the  custody  and  bond  aforesaid,  they  would 
cot  thereafter  remain  bound  in  favour  of 
the  creditor,  without  the  operation  of  some 
new  seizure  or  lien,  of  which  none  is  pre- 
tended   to  have    existed.     So,    in  the 

449  *case  before  us,  the  lien  on  the  goods 
remains,  without   any    new  act,    and 

the  same  goods  are  to  be  sold,  without  any 
new  seizure,  if  delivered  agreeably  to  the 
condition  of  the  bond.  This  result  is  not 
varied  by  the  circumstance  that,  by  a  sub- 
sequent act,  another  and  additional  remedy 
is  provided  in  the  event  that  the  goods 
shall  not  be  delivered. 

If,  in  the  case  made  by  the  before-men- 
tioned ancient  statute,  therefore,  it  is 
found,  that  neither  the  custody  of  the  goods 
thereby  permitted  to  the  defendant,  nor  the 
bond  given,  to  have  them  forthcoming  for 
the  purpose  of  appraisement,  was  construed 
to  restore  to  the  defendant  the  goods  de- 
vested out  of  him  by  the  execution ;  this 
construction  holds  a  fortiori  in  the  case 
before  us,  in  which  the  act  in  question  has 
provided  that  another  event  only,  namely, 
the  payment  or  tender  of  the  sum  due, 
should  work  such  restoration.  I  may  add, 
as  a  convincing  circumstance  in  both 
cases,  that  the  shortness  of  time,  in  which 
the  goods  were  to  remain  with  the  debtor, 
forbids  the  idea  that  the  destruction  of  the 
lien  was  intended.  It  could  answer  no  pur- 
pose, and  would  be  even  ludicrous,  to  de- 
stroy the  lien  for  the  mere  purpose  of 
reviving  it  at  the  end  of  three  days. 

Thus  the  law  stood  till  the  revisal  in  the 
year  1748,  when  the  three  months'  replevy 
bonds  were  first  introduced  into  our 
code. (a)  A  replevy  bond  under  that  act 
operated  a  release  of  the  property: 
1st.  Because  it  is  expressly  provided,  that, 
on  the  giving  thereof,  the  property  shall  be 
restored  to  the  debtor:  2dly.  Because  the 
surety  therein  is  to  be  approved  by  the 
creditor;  a  circumstance  very  material  in  a 
bond  considered  as  a  substitute  for  an  exe- 
cution, and  wanting  as  to  the  sureties  upon 
forthcoming  bonds:  3dly.  Because  a  re- 
plevy bond  obtained  the  force  of  a  judg- 
ment, by  the  mere  giving  thereof,  though 
its  execution  was  suspended  till  the  expira- 
tion of  the  three  months,  and  did  not 
owe  its  obligation,  as  a  judgment,  to  the 
breach  of  the  condition  thereof,  as  is  the 
case    of     forthcoming    bonds:     and, 

450  4thly.  Because  no  *security  was  to  be 
taken     on     the      executions     issued 

thereon;  a  circumstance  wholly  wanting  as 
to  forthcoming  bonds,  prior  to  the  act  of 
1769.  There  being  these  material  points 
of  difference,  therefore,  between  the  two 
descriptions  of  bonds,  it  by  no  means  fol- 
lows that,  because  the  replevy  bonds  oper- 
ated a  release  of  the  property  taken,  the 
forthcoming  bonds,  taken  under  the  act  of 
1726,  had  a  coextensive  effect. 

We  are  next  to  inquire,  whether  the  act 
of  1769  made  a  change  in  this  respect,  and 
operated  a  release  of  the  property,  taken  in 
execution,  prior  to  the  forfeiture  of  the 
condition  of  the  bond? 


(a)  Edition  of  1709,  p  194. 


The  act  of  1769,  ch.  3,(b)  after  reciting 
the  before-mentioned  provision  of  the  act 
of  1726,  in  relation  to  forthcoming  bonds, 
adds,  that,  in  case  the  debtor  refused  to 
deliver  up  the  goods,  no  remedy  was 
therein  provided  for  the  creditor  or  officer, 
who,  being  therefore  obliged  to  commence 
a  new  suit  on  the  bond,  was  compellable, 
on  another  fi.  fa.,  to  accept  security  to 
have  the  goods  forthcoming,  and  might  be 
thereby  prevented  from  ever  recovering  his 
debt.  The  provisions  of  this  act  (as  I  have 
before  remarked)  seemed  confined  to  the 
remedy  provided  by  the  act  of  1726; 
namely,  that  upon  the  forthcoming  bond. 
It  does  not  purport  to  relate  to  any  con- 
current remedy  given  by  the  common 
law;  nor,  if  it  did,  would  its  decision, 
that  none  such  existed,  be  binding  on 
this  Court.  It  is  not  conclusive,  there- 
fore, to  prove  that,  prior  to  the  act  of 
1769,  giving  to  forthcoming  bonds  a 
new  character,  the  lien  on  the  goods  did 
not  continue,  even  after  the  non-delivery 
thereof  by  the  debtor.  The  mischiefs  in- 
tended to  be  remedied  by  this  act,  were, 
the  being  driven  to  a  new  action  upon  the 
bond,  in  case  of  forfeiture,  and  compelled 
to  submit  to  a  new  forthcoming  bond,  on 
the  service  of  the  execution  founded' 
thereon.  The  remedy  provided  was,  that, 
as  to  the  first,  the  bond,  after  forfeiture, 
should  have  the  force  of  a  judgment;  and, 
as  to  the  last,  that  no  security  whatever 
should  be  taken.  These  mischiefs  and 
remedies,  however,  contemplated,  and  only 
contemplated,  the  case  of  a  bond 
451  *af ter  the  forfeiture ;  as  to  the  opera- 
tion and  effect  of  such  bond  prior 
thereto,  and  under  which  the  delivery  of 
the  goods  may  be  presumed,  no  mischief  is 
alleged  to  have  existed,  nor  is  any  remedy 
provided.  Under  this  act,  therefore,  every 
thing  already  said  in  favour  of  the  exist- 
ence of  the  sheriff's  lien,  notwithstand- 
ing the  indulgence  given  to  the  debtor, 
equally  applies,  until  the  bond  acquires  a 
new  character  by  the  forfeiture,  as  it  did 
before  the  passing  of  the  act.  When  that 
act  provides,  that  the  same  goods  shall  be 
delivered  up  to  the  sheriff  at  the  day  of 
sale,  it  is  difficult  to  conceive  how  the  lien 
created  by  the  service  of  the  execution  has 
t>een  released.  It  is  not  easy  to  discern 
how  a  penalty,  devised  to  enforce  the  deliv- 
ery of  the  property  at  a  certain  day,  could 
absolve  the  party  from  the  necessity  of 
such  delivery :  or  how  a  duty  enjoined  by 
law,  is  to  be  dispensed  with  by  a  construc- 
tion arising  out  of  the  act  enjoining  it. 
In  fine,  if  the  sheriff's  lien  on  the  property 
is  released  by  the  mere  giving  of  the  bond, 
it  is  not  easy  to  see  by  what  authority  he 
is  justified  in  selling  the  goods  when  de- 
livered agreeably  to  the  condition  thereof. 
A  condition  to  deliver  property  to  the  sher- 
iff, does  not  authorize  him  to  sell,  unless 
some  coeval  lien  is  created,  (which  is  not 
pretended  in  this  case,)  or  unless  the 
former  lien  still  remains;  no  new  lien  is 
created,  and  it  is  an  anomaly  in  our  law  that 
the  sheriff  shall  sell  without  a  lien. 

Admitting  that  there  is  an  analogy  be- 
tween forthcoming  bonds,  under  the  act  of 
1769,  and  replevy  bonds,  that  analogy  com- 


(b)  Ch.  Rev.  p.  4. 
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mences  only  after  the  forfeiture  of  the  con- 
dition of  the  former.  After  that  event, 
they  become  perfected  under  the  act ;  which 
is  the  case  of  replevy  bonds  from  the  be- 
ginning, with  the  exception  that  three 
months  must  elapse  beiore  they  are  to  be 
put  in  force.  Prior  to  such  forfeiture,  the 
former  class  of  bonds  have  not  the  force  of 
judgments.  Prior  to  the  day  mentioned  in 
the  condition,  they  are  defeasible  by  the 
delivery  of  the  property.  Prior  to  the  for- 
feiture, they  are  mere  collateral  and  in- 
choate   bonds;  liable    to  be    ripened, 

452  however,  by  *the  efflux  of   time,  and 
the  non-performance  of  the  condition 

thereof,  into  instruments  having  the  force 
of  judgments.  Admitting,  therefore,  that, 
from  the  superior  dignity  of  a  replevy 
bond,  or  a  forthcoming  bond  after  the 
forfeiture  thereof,  they  are  to  be  consid- 
ered as  substitutes  for  the  execution,  and 
to  release  the  property  attached  thereby,  it 
does  not  follow  that  the  same  dignity  is 
due  to  this  conditional,  inchoate,  and  im- 
perfect instrument;  imperfect,  I  mean, 
when  considered  as  a  judgment.  It  is 
conceding  enough,  on  the  ground  of  con- 
struction, that  an  execution,  this  life,  and 
end,  and  fruit  of  the  law,  should  yield  to  a 
perfect  judgment,  and  not  to  this  imper- 
fect, inchoate,  and  conditional  one.  It  is 
too  much  to  expect  that  the  lien  created 
by  the  execution  should  be  lost,  before  even 
a  perfect  right  of  action  is  given  in  lie\i 
thereof;  for  no  right  of  action  accrues 
upon  the  bond,  until  the  forfeiture  thereof 
has  been  incurred.  It  is  too  much  to  yield 
to  construction,  on  this  subject,  that  the 
execution  should  lose  its  hold  on  the  prop- 
erty, before  even  a  right  of  action  has  been 
perfected,  for  which  that  execution  is  to 
be  exchanged.  It.  is  too  much  that  a  pro- 
vision introduced  for  the  mere  convenience 
and  accommodation  of  the  debtor,  and 
which,  according  to  every  rule  of  construc- 
tion, is  a  mere  cumulative  one,  should  re- 
ceive a  construction  deranging  every 
principle  of  law  applying  to  questions  of 
this  kind,  and  leaving  the  execution  with- 
out any  effect  or  power  whatsoever.  If  it 
be  said,  that  the  lien  of  the  sheriff  is 
lost,  in  consequence  of  the  right  of  cus- 
tody being  in  the  defendant,  on  the 
principle  that  where  there  is  no  remedy 
there  is  no  right,  the  answer  may  be  re- 
peated, that  it  is  no  novelty  in  our  code 
that  the  right  of  property  should  be  in  one 
man,  and  the  right  of  possession  in  an- 
other. Another  answer  is,  that  this  argu- 
ment equally  held  in  relation  to  these 
bonds,  prior  to  the  provisions  of  the  act  of 
1769;  and,  then,  if  the  lien  of  the  sheriff 
(for  the  benefit  of.  the  creditor)  had  been 
held  to  be  lost,  it  was  altogether  without 
an  equivalent ;  as  forfeited  bonds  had 

453  not  then  *the  force    of  judgments:  a 
construction  so  unjust,  that  it   ought 

not  for  a  moment  to  be  entertained. 

If  it  be  said  that  this  construction  would 
render  unalienable  all  the  property  covered 
by  the  bond,  several  answers  occur  to  the 
objection.  1st.  That  it  was  not  the  policy 
or  intention  of  the  act  to  give  the  debtor 
power  over  the  property  of  the  goods 
seized,  and  delivered  to  him  on  executing 
the  forthcoming   bond ;  but    only    over  the 


custody  or  possession  thereof.  This  is 
sufQciently  manifest  from  the  words  of  the 
clause  itself,  already  noticed;  2dly.  That 
this  supposed  exemption  would  continue 
but  for  a  very  few  days ;  and,  ddly.  That 
the  right  of  the  debtor  to  sell  the  property, 
or  of  another  creditor  to  seize  it,  subject, 
however,  to  the  first  execution,  is  not  im- 
paired by  giving  the  bond.  The  right  over 
the  property,  in  this  last  respect,  is  exactly 
similar  to  that  which  exists  over  property 
actually  held  by  the  sheriff;  and  the  right 
of  the  debtor,  or  a  subsequent  creditor,  as 
aforesaid,  to  sell  or  seize  it,  subject  to  the 
former  lien,  is  a  sufficient  check  against 
abuses  in  covering  too  much  property.  It 
may  further  be  remarked,  not  only  that 
this  act  depends  on  the  ofBcer,  and  not  on 
the  debtor,  but  also  that  the  provision  of 
the  act,  prohibiting  unreasonable  seizures, 
extends  as  well  to  property  relieved  by 
forthcoming  bonds,  as  to  such  in  which  no 
such  bonds  have  been  given :  it  extends  to 
all  cases  of  seizures  by  fi.  fa.,  whatever 
the  ultimate  fate  or  destination  of  the  goods 
may  be. 

An  idea  seems  to  have  gone  forth,  that 
the  creditor  may  sell  the  property  for  the 
purpose  of  paying  the  debt  at  the  day.  A 
right  to  sell  implies  a  right  of  property  in 
the  articles  sold :  but  this  right  is  repro- 
bated, in  the  case  before  us,  by  the  pro- 
visions of  the  act  in  question,  which  imply 
merely  a  right  of  custody  or  possession, 
and  not  a  right  of  property.  Besides,  the 
rights  of  the  surety  are  to  be  attended  to ; 
he  ought  to  be  permitted  to  do  that  which 
the  law  authorizes  him  to  guaranty  to  be 
done;  to  deliver  the  property.    If  the  debtor 

has  a  right  to  sell  the  property,  to 
454      pay  off  the  execution    at  the  day,  *he 

may  sell,  and  not  pay  it,  but  saddle 
the  securities  with  the  loss,  by  squandering 
the  money.  Their  interest,  as  well  as 
every  other  consideration,  combines  to 
hold  the  property  liable.  The  convenience 
of  the  debtor,  in  other  respects,  and  to  save 
him  the  expense  of  supporting  the  property 
by  the  sheriff,  were  the  motives  of  this 
indulgence;  and  not  to  give  him  an  oppor- 
tunity to  sell.  He  has  the  same  right  to 
sell  this  property,  however,  as  property  in 
the  actual  custody  of  the  sheriff. 

It  has  been  said,  that  the  forthcoming 
bond  operates  a  release  of  the  property, 
from  the  time  of  its  execution,  in  conse^ 
quence  of  the  obligor's  right  to  forfeit  the 
same.  There  is  no  such  right  of  forfeiture, 
in  a  case  in  which  the  bond  admits  a  duty, 
and  provides  for  its  fulfilment  under  a  pen- 
alty. The  bond  is  entirely  collateral  to, 
and  was  intended  to  preserve  the  lien,  and 
enforce  the  performance  of  the  duty.  I  en- 
tirely concur  in  opinion  with  one  of  the 
judges*  in  the  case  of  Cook  v.  Piles,  (a) 
that  a  forthcoming  bond  is  no  satisfaction 
of  a  judgment,  until  the  forfeiture;  and  I 
think  it  follows  that,  until  such  satisfac- 
tion has  taken  place,  the  lien  created  under 
the  judgment  is  not  extinguished.  The  old 
right  does  not  cease,  until  the  new  one  is 
authorized  to  succeed  it.  No  chasm  between 
the  two,  is  to  be  created  by  implication  or 
construction. 


*JUD6B  Cabbll. 
(a)  2  Munf .  168. 
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In  fine,  while  I  see  no  atility  in  consid- 
ering the  property  as  release  prior  to  the 
day  of  sale,  I  can,  by  a  very  simple  proc- 
ess of  reasoning,  consider  the  property, 
though  loaned  to  the  debtor  for  a  few  days, 
to  promote  his  convenience,  as  still  in  the 
hands  of  the  sheriff,  and  liable  to  satisfy 
the  execution ;  which  property,  however,  is 
liable  to  be  redeemed,  and  revested  in  the 
debtor  after  the  day,  if,  by  a  non-compli- 
ance with  the  condition  of  the  bond,  that 
bond  shall  then  assume  the  new  dignity 
given  to  it  by  the  provisions  of  the  act  of 
1769. 

The  foregoing   remarks   have   con- 

455  sidered  the   question  ^principally    in 
relation  to  the  debtor  himself.     If  the 

object  of  the  law  was  (as  it  is  not)  to  enable 
the  debtor  to  make  sale  of  his  goods,  for 
the  purpose  of  paying  the  debt  at  the  day, 
(a  duty  which,  from  his  standing  out  so 
long  already,  he  has  evinced  he  had  no 
desire  to  fulfil,)  that  object  would  be  entirely 
answered  by  extending  the  power  over  the 
goods  to  him  only:  but  that  is  not  the 
case.  This  doctrine,  of  a  releasement  of 
the  lien,  lets  in  the  power  of  other  and 
subsequent  creditors,  who,  by  instantly 
seizing  the  same  goods,  would  disable  the 
debtor  from  effecting  the  alleged  object  of 
the  indulgence.  If  the  case  be  considered 
in  relation  to  tne  creditors,  there  is  no 
reason  why  prior  creditors  should  not  be 
preferred  to  those  who  are  subsequent. 
There  is  no  reason  why  goods,  let  out  to 
the  custody  of  the  debtor,  should  be 
differed,  in  his  favour,  from  those  actually 
holden  by  the  sheriff;  nor  why,  in  the  first 
case,  as  well  as  the  last,  the  right  claimed 
by  the  last  execution  should  not  be  consid- 
ered in  subordination  to  that  vested  under 
the  first.  I  can  see  no  such  magic  in  the 
custody  of  the  debtor,  holding  under  the 
sheriff,  that  it  should  derange  all  the  prin- 
ciples and  symmetry  of  the  law  in  this 
particular:  nor  why  property,  under  those 
circumstances,  should  be  differed  from  tnat 
actually  in  the  chambers  of  the  sheriff. 
There  is  no  principle  of  the  law,  on  which 
such  a  diversity  can  be  justified ;  there  is 
no  principle,  which,  on  this  immaterial 
and  unimportant  ground,  can  affect  the 
rights  of  innocent  sureties,  disable  them 
(and  even  the  debtor  himself)  from  per- 
forming that  which  the  law  has  allowed  and 
enjoined  them  to  do — discharge  the  property 
justly  liable  to  pay  the  debt,  and  give  sub- 
sequent a  preference  over  prior  creditors. 
If  such  is  the  doctrine  of  the  law,  I  see  no 
solid  basis  on  which  it  can  be  erected. 

In  assigning  the  above  as  some  of  the 
reasons  in  which  my  opinion,  on  this  ques- 
tion, is  founded,  I  beg  leave  also  to  refer, 
in  corroboration  thereof,  to  the  able  argu- 
ment of  the  chancellor,  found  in  the  record. 
He  has  also  added    some   very  appro- 

456  priate  remarks,   as  applicable  to  *this 
particular  case,  which,  in  the  view  I 

have  taken  of  the  subject,  do  not  appear  to 
me. to  be  absolutely  necessary. 

It  was  observed,  that  Boys  &  M'Calmont 
should  be  parties  to  this  suit.  The  answer 
is,  that  the  appellee  wants  nothing  from 
them.  They  have  received  their  money; 
and  if  any  body  has  a  claim  against  them, 
it  is  the  sheriff,  who,  by  mistake,  or  in  his 


own  wrong,  paid  them  the  money  made 
under  their  execution.  Every  purpose  of 
the  appellee  will  be  answered  by  enjoining 
the  judgment  on  the  forthcoming  bond.  It 
is  next  objected,  that  Jones,  the  creditor 
in  that  bond,  is  no  party.  He  has  answered 
the  bill,  and,  I  think,  is,  undoubtedly,  a 
party.  It  is  admitted  that  the  subpoena 
extends  to  him ;  and  so  does  the  bill,  whicte 
prays,  *'that  the  plaintiff,  (Jones,)  the 
sheriff,  and  all  parties  may  be  enjoined,'* 
Ac.  As  to  Waytt,  he  may  have  acted  by 
advice,  and  his  motives  may  not  have  been 
improper ;  but  he  has  erred,  to  the  appellee's 
prejudice,  and  should  make  retribution.  If, 
in  consequence  of  the  decision  now  to  be 
given,  he  is  liable  to  Jones  for  his  money, 
he  has  probably,  from  the  proofs  in  the 
cause,  his  remedy  over  against  M'Cleland.* 
At  any  rate,  the  decree  of  the  chancellor, 
that  this  money  should  not  be  coerced  from 
the  appellee,  after  he  has,  in  effect,  com- 
plied with  the  condition  of  his  bond,  or 
the  non-compliance  was  owing  to  the  sher- 
iff, is  entirely  just  and  equitable,  and 
should  be  affirmed. 

JUDGK  FLEMING.  I  have  ever  been  of 
opinion  that  goods  taken  by  virtue  of 
a  fieri  facias,  for  the  delivery  of  which,  at 
the  day  of  sale,  a  forthcoming  bond  had 
been  given,  were  not  released  until  the  day 
of  delivery  had  past;  but  were  only 
suffered  to  remain  in  possession  of  the 
debtor,  for  his  own  convenience,  and  the 
ease  of  the  sheriff ;  nor  were  they  subject 
to  another  execution  until  after  that  time, 
for,  in  my  conception,  the  law  cannot  (nor 
was  it  ever  intended  by  the  legisla- 
457  ture  that  it*should)  step  in  by  its 
own  ofBcer  to  arrest  and  render  im- 
possible, to  frustrate,  or  obstruct,  what 
the  law  itself  requires  or  permits  to  be 
done;  especially,  when  it  may  tend  to 
the  distress  and  irreparable  injury  of  an 
innocent  third  person. 

In  the  case  before  us,  the  reasoning  of 
the  chancellor,  as  well  as  that  of  the 
worthy  judge  who  last  delivered  his  opin- 
ion, appears  to  me  too  sound,  cogent,  and 
conclusive,  to  require  any  further  observa- 
tions on  the  construction  of  the  act  of 
Assembly  permitting  forthcoming  bonds 
to  be  given. 

Besides,  on  a  careful  perusal  of  the  whole 
record,  it  seems  to  me,  that  there  was  a 
combination  among  Lusk,  Moore,  Waytt, 
and  M'Cleland;  in  which  they  artfully 
practised  a  palpable  fraud  on  William 
Ramsay,  the  intestate  of  the  appellees, 
(who  was  wheedled  and  entrapped  into  the 
suretyship  in  the  delivery  bond,)  in  order  to 
secure  a  desperate  debt  of  Boys  &  M'Cal- 
mont,  and  to  saddle  that  of  Jones  &  Co. 
on  Ramsay,  a  credulous,  unsuspecting, 
and  innocent  security  in  that  bond;  or 
why  was  not  judgment  rendered  also 
against  Moore,  a  former  partner  of  Lusk, 
in  trade,  who  at  first  claimed  the  goods 
taken  in  execution,  but  afterwards  .  gave 
them  up,  and  was  also  the  other  security 
in  the  bond,  and  who  has,  hitherto,  had 
the  address  to  keep  his  own  neck  out  of 
the  collar? 

Without  further  remark,  I  most  cordially 

•Note.  He  was  the  attorney  who  obtained  the 
Judfirment  for  Boys  &  M'Calmont— Note  in  Ori^nal 
Edition. 
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concur  in  the  opinion  that  the  decree,  per- 
petuating the  injunction,  is  correct,  and 
therefore  affirmed. 


458 


*Well8  V.  Jackson. 
October.  1811. 


I.  Trespass— Joint  Action— Appeal  by  Plaintiff.*- The 

plaintiff  cannot  appeal  from  a  jadirment  in  favour 
of  all  tbe  defendants,  except  one.  in  a  Joint  ac- 
tion of  trespass,  until  the  suit  has  been  abated, 
dismissed,  or  decided,  as  to  that  one. 
a.  Same— Illegal  Warrant— Bffect  as  Bvldence.— A 
warrant,  to  arrest  a  person  of  whom  surety  for 
the  peace  is  demanded,  beinff  executed  neither  by 
a  sworn  officer,  nor  the  person  to  whom  it  was 
directed  by  the  mairistrate,  but  by  an  individual 
selected  by  the  prosecutor,  who  erased  the  name 
of  the  person  appointed  by  the  mairistrate,  and 
substituted  that  of  the  person  selected  by  himself, 
is  thereby  rendered  altogether  illegal  and  void 
as  a  justification,  but  may  be  ffiven  in  evidence 
in  mitigation  of  damages. 

3.  Warrant  of  Arrest— Pallure  to  Olve  Christian  Names 
-Effect.— Quaere,  if  the  persons,  to  be  arrested,  be 
described  only  by  their  surnames,  the  counties 
they  reside  in,  and  their  professions,  or  trades, 
without  their  christian  names;  is  not  such  war- 
rant too  ireneral  and  uncertain,  and,  therefore, 
illegal  and  void?  _ 

4.  Sam^— Persons  Designated  as  "Associates"— Bffect. 
—A  warrant,  directinir  the  "associates,"  of  persons 
named,  to  be  arrested,  without  mentioning  the 
names  of  such  associates,  is  iUesral  and  void  as  to 
them. 

This  case  was  argued  November  23d, 
1811,  though  not  decided  until  the  26th  of 
March,  1814.  The  points  in  controversy 
are  sufficiently  stated  in  the  following 
opinions  of  the  judges,  pronounced  seria- 
tim. 

JUDGE  COALTKR.  A  point  has  arisen, 
in  the  consideration  of  this  case,  which 
was  not  noticed  by  the  bar,  but  on  account 
of  which,  as  at  present  advised,  it  appears 
to  me  this  appeal  must  be  dismissed,  as 
being  improvidently  allowed.  I  shall  be 
willing,  however,  to  hear  the  parties  on 
this  point,  if  their  counsel,  on  considera- 
tion, desire  it. 

This  suit,  which  is  an  action  of  assault, 
battery,  and  false  imprisonment,  is  brought 
by  the  plaintiff  against  eleven  defendants. 
The  proceedings  which  were  had  in  the 
office  are  not  in  the  record;  nor  is  the  writ, 
or  the  return  thereupon.  The  record  begins 
with  the  declaration,  which  was  filed  in 
October,  1801. 

The  next  steps  given  us  are  the  proceed- 
ings had  in  Court,  at  September  term,  1802, 
when  the  plaintiff  enters  a  nolle  prosequi 
as  to  the  defendant.  Triplet;  and  at  the 
same  time  the  other  defendants,  ^'except 
John  Black,"  set  aside  the  office  judgment 
as  to  them,  (from  which  it  would  seem  in- 
ferable that  there  was  also  an  office  judg- 
ment as  to  some  one  else,)  and  plead  not 
guilty,  &c. ;  upon  which  the  trial  was  had, 
at   the   same  term,    from    the  judgment  in 

which  the  appeal  is  taken. 
459         *  Whether  there  was  an   office  judg- 
ment against  Black,  or  not,  does   not 


^Trespass— Joint    Action— Appeal    by    Plaintiff.— A 

verdict  and  judgment  in  favor  of  all  the  defendants, 
except  one,  in  a  joint  action  of  trespass,  is  not 
a  final  judgment,  and  no  writ  of  error  will  lie 
from  it  until  the  action  has  been  abated,  dis- 
missed, or  decided  as  to  that  one  defendant  State 
v.  Hays.  90  W.  Va.  118.  8  S.  £.  Rep.  188,  citing  the 
principal  case.  See  the  principal  case  also  cited 
in  White  V.  Railway  Co.,  26  W.  Va.  808.  See 
g-enerally,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  268. 


certainly  appear;  but  the  suit  is  neither 
abated  nor  dismissed  as  to  him. 

If  there  was  an  office  judgment  and  writ 
of  inquiry  as  to  him,  the  same  jury  ought 
to  have  been  charged  to  inquire  of  the 
damages,  which  might  have  been  satis- 
factory to  the  appellant,  (a)  which  he  might 
have  taken  judgment  for;  and  unless  he 
had  taken  it  with  a  cessat  executio,  or  in 
some  other  way,  so  as  to  leave  open  his 
election  until  the  event  of  the  appeal,  and 
of  a  future  trial,  as  to  the  other  deifend- 
ants,  (should  that  be  the  consequence,) 
was  known,  the  election  to  take  the  dam- 
ages against  Black  (as  he  can  have  but  one 
final  judgment  in  this  action)  would  have 
justified,  I  apprehend,  a  judgment  for  the 
other  defendants,  whatever  might  be  the 
opinion  of  the  Court  as  to  the  points  aris- 
ing out  of  the  exceptions.  This  writ  of 
inquiry  may  have  been  since  executed,  or 
an  office  judgment  and  writ  of  inquiry  may 
since  have  been  obtained  and  executed  as 
to  Black ;  and,  at  all  events,  at  the  time  of 
this  appeal,  a  part  of  the  cause  was  still 
depending  in  the  Court  below,  the  proceed- 
ings in  which  might  have  an  important 
effect  on  this  judgment,  so  as,  in  fact,  to 
justify  its  affirmance;  and,  therefore,  it 
appears  to  me  there  has  not  been  such  final 
judgment  in  the  case  as  to  justify  the 
appeal,  and  that  it  must  consequently  be 
dismissed  as   improvidently  granted. 

The  cause  taking  this  course,  it  might 
seem  unnecessary  to  say  any  things  on  the 
points  arising  out  of  the  exceptions,  as 
the  case  may  again  come  back  upon  the 
same  record,  when  final  proceedings  are 
had  as  to  the  other  defendant;  and  any 
opinion  now  given  would  not,  then,  be 
obligatory,  and  would  readily  be  departed 
from,  if,  upon  further  consideration,  I 
should  be  dissatisfied  with  it.  Aft.  how- 
ever, it  may  be  some  guide  to  the  parties, 
and  perhaps  prevent  future  litigation  be- 
tween them,  and  the  other  judges  thinking 
there  would  be  no  impropriety  in  doing  so, 
I  have  no  objections,  briefly,  to  state  my 
present  impressions  on  those  points. 
460  *Edward  Jackson  having  made  oath 

before  Hedgman  Triplet,  a  justice  of 
the  peace  for  Harrison  county,  that  he  had 
just  cause,  from  their  threats,  to  fear  that 

Wallas,    of    Brooke   county,    lawyer, 

Wells,  of   said    county,    yeoman,    and 

their  associates,  would  burn  his  house,  or 
beat  and  abuse  his  person,  the  said  Trip- 
let issued  his  warrant  against  them,  by  the 
above  descriptions,  to  cause  them  to  be 
brought  before  him  to  find  sureties,  Ac,  in 
the  usual  form. 

This  warrant  had  been  originally  directed 
by  the  magistrate  to  John  M'CuUy,  con- 
stable, or  Major  John  Jackson,  to  execute; 
but  the  prosecutor,  without  the  knowledge 
of  the  magistrate,  or  Black,  struck  out  the 
name  of  Jackson,  and  inserted  that  of 
Black,  so  that  it  stood  directed  to  the  con- 
stable, or  Major  John  Black,  to  execute. 
The  latter,  taking  with  him  the  other  de- 
fendants to  assist  in  the  execution,  pro- 
ceeded to  execute  it  on Wallas,  lawyer, 

of    Brook«    county,    Wells,     of     said 


(a)  1 H.  &  M.  488;  2  H.  &  M.  40:  Ibid.  857:  1  Sannd.  307, 
note  (8) ;  6  Term  Rep.  100;  8  Tncker^s  Bl.  Appendix,  4& 
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county*  yeoman,  and  their  associates, 
Stephen  Gappin,  of  the  state  of  Pennsyl- 
vania,   and Wells,     in    said     county, 

(Harrison,  I  presume,  that  being  the 
connty  mentioned  in  the  caption  of  the 
commitment  in  which  they  are  thus  de- 
scribed, )  who  are  brought  before  the  said 
Triplet,  on  the  same  day  in  which  the  war- 
rant issued,  at  which  time  the  substitution 
of  Black  was  made  known  to  the  magis-' 
trate,  who  said  it  would  do  as  well;  and 
thereupon  the  said  Triplet,  *' after  examina- 
tion," (and  they  failing  to  find  sureties,) 
committed  them  to  jail  by  the  above  de- 
scriptions and  names.  William  Wells,  one 
of  these  persons,  (and,  I  presume,  Wells, 
of  Brooke  county,  as  in  his  exception  he 
does  not  state  himself  to  have  been  arrested 
under  the  term  associates,)  brings  this 
action.  The  warrant,  Ac.  are  permitted, 
by  agreement,  to  be  given  in  evidence, 
and  to  have  the  same  effect  as  if  pleaded ; 
and  the  Court  instruct  the  jury  as  to  the 
substitution  of  Black,  which  seems  to  have 
been  the  main  objection  relied  on,  that,  if 
the  defendants  were  ignorant  of  that  cir- 
cumstance, the  warrant,  as  to  them, 
461  was  not  void,  *but  justified  the  arrest. 
The  jury  found  for  the  defendants, 
and  an  appeal  was  taken. 

Two  objections  are  taken  to  the  warrant, 
as  furnishing  a  complete  justification,  it 
being  properly  conceded  that  it  was  admis- 
sible in  mitigation  of  damages. 

1st.  That  Black  could  not  be  substituted 
by  the  prosecutor,  or  any  other  person  than 
the  magistrate,  to  execute  it,  in  lieu  of 
those  to  whom  he  directed  it. 

My  impressions  are,  that  this  objection 
is  sustainable; (a)  and  had  we  jurisdiction 
of  the  case,  as  at  present  advised,  I  should 
be  for  reversing  the  judgment,  on  that 
ground,  and  sending  the  cause  back  for  a 
new  trial,  with  direction  that  the  warrant, 
tinder  these  circumstances,  was  not  a  com- 
plete justification,  but  only  proper  in  miti- 
gation of  damages. 

2d.  The  second  objection  is,  that  the 
warrant  was  general,  and  therefore  void. 

First,  That  it  is  uncertain  and  general 
as  to  every  person. 

Secondly,  That  it  is  so,  at  all  events,  as 
to  the  associates;  and  that  part  of  it  being 
tincertain,  the  whole  is  void ;  and  that  it 
would,  therefore,  not  justify  an  arrest, 
even  of  those  well  described. 

Thirdly,  That,  if  void  for  either  of  these 
reasons,  it  is  no  justification  for  the  arrest, 
even  of  the  persons  really  complained  of, 
and  of  whom  sureties  were  demandable. 

These  are  important  questions;  and, 
were  I  now  pronouncing  a  final  decision 
upon  them,  I  would  give  them  a  farther 
•consideration  and  discussion  than  I  think 
it  necessary  to  give  under  present  circum- 
stances. 

As  to  the  first,  considering  the  plaintiff 
to  be  Wells,  of  Brooke  county,  and  believ- 
ing^ that  a  warrant  is  good,  and  will  justify 
the  arrest  of  an  offender,  who  is  described 
with  reasonable  certainty, (b)  although  his 
name  is  not  known,  and  that  this  certainty 
will  be  more  or  leas  apparent  from  the 
circumstances   attending    the    transaction. 


(a)  2  Wilson.  47.  Barslem  v.  Fern. 
>  (b)  8  Burr.  1744,  Money.  &c.  v.  Leach. 


and  stated  in  the  warrant ;  I  can  readily 
suppose,  that  when  two  persons,  of  an- 
other    county,     are     found     in    the 

462  *^connty  of  Harrison,  associated   with 
others  in  threats,  and  an  intention  to 

violate  the  peace  on  an  individual,  they 
might  be  described,  with  reasonable  cer- 
tainty, in  the  terms  of  this  warrant;  and 
when  this  is  combined  with  the  fact,  that 
the  persons  so  arrested  not  only  answered 
this  description,  but,  '*on  examination," 
were  found  to  be  the  persons  really  com- 
plained of,  I  think  the  warrant  sufficiently 
certain  and  special  as  to  them.  No  de- 
scription, even  by  name,  is  absolutely  cer- 
tain, as  there  may  be  others  of  the  same 
name ;  its  sufficiency,  too,  may  frequently 
depend  on  matter  aliunde.  A  warrant  to 
take  the  printers  and  publishers  of  the 
North  Briton,  that  being  a  secret  transac- 
tion, was  uncertain  ;  whereas  a  warrant  to 
take  the  printers  and  publishers  of  the 
Virginia  Argus  and  Knquirer  might  not. 
It  may,  perhaps,  be  too  strict,  where  a 
description  is  given,  to  test  its  sufficiency 
by  any  abstract  rule,  where  it  also  appears 
that  the  officer,  without  difficulty,  made 
the  arrest  of  the  real  parties  complained  of, 
and  answering  to  the  description  given  of 
them  in  the  warrant.  Better  evidence, 
that  they  were  well  described,  could  hardly 
be  expected. 

As  to  the  associates,  that  term,  to-day, 
when  the  parties  are  together,  may  be  suffi- 
ciently certain;  whereas,  to-morrow,  and 
when  they  are  separated,  it  would  no  longer 
be  so.  This  warrant  was  executed  on  the 
same  day  it  was  issued ;  and  these  persons, 
'*on  examination,'*  also  answered  to  that 
description,  and  were  found  to  be  the 
parties  really  complained  of.  As  to 
this  point,  therefore,  (though*  I  have 
greater  doubts  than  as  to  the  first,)  I 
incline  to  think  the  warrant  may  have 
been  sufficiently  certain ;  but  weref  this 
otherwise,  and  I  am  correct  as  to  the  first, 

3dly.  Would  this  uncertainty  vitiate  the 
whole  wartant? 

All  the  persons   concerned    in    the   same 

offence  cannot,  at  all  times,    be  named,  or 

fully   described;    although    some   of    them 

may.      If,     therefore,    a     warrant    issues, 

naming,    or    sufficiently  describing, 

463  some  of    the    persons    accused,    *but 
which,  as  to  others,  is   too  uncertain 

to  direct  the  officer,  and  which  part  it 
would  be  his  duty,  therefore,  not  to  proceed 
to  execute ;  I  think  he  would,  nevertheless, 
be  bound  to  execute  it  on  those  sufficiently 
named,  or  described,  and  that  it  would  be 
a  justification,  as  to  them,  for  such  act  of 
arrest. 

But  if  a  person  is  really  guilty  uf  a  felony, 
or  breach  of  the  peace,  (c)  and  cannot 
be,  or  is  not,  sufficiently  described  in  the. 
warrant  issued  to  arrest  him,  insomuch 
that  the  officer  would  be  justified  in  not 
proceeding  to  execute  it  on  any  one ;  yet  if 
he  knows  the  person  to  be  guilty,  or,  from 
other  information,  proceeds  to  execute  it 
at  his  peril,  and  in  fkct  executes  it  on  the 
guilty  party ;  I  incline  to  think  it  will  not 
lie  in  his  mouth  lo  say  that  he  is  not  suffi- 
ciently described,  when  the  warrant  is  to 
apprehend  the  person  guilty  of  that  offence. 


(c)  8  Burr.  1761,  Ibid.  1766. 
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and  he  is  that  person.  My  impressions 
are,  from  the  arguments,  both  of  the  bar 
and  bench,  in  the  case  of  Money  v.  Leach, 
that  if  the  latter  had  really  been  the  print- 
er and  publisher  of  the  North  Briton,  the 
warrant  would  have  been  considered  a  jus- 
tification of  his  arrest.  In  this  case,  these 
persons,  when  brought  before  the  mag- 
istrate, ** on  examination,"  were  committed 
as  the  persons  against  whom  sureties  of  the 
peace  were  required. 

If,  therefore,  we  had  jurisdiction  of  the 
case,  and  the  first  objection  to  the  war- 
rant had  not  existed,  as  at  present  advised, 
I  should  be  for  affirming  the  judgment. 
JUDGE  OABKLL.  I  concur  in  the  opin- 
ion, that  this  appeal  was  improvidently 
granted,  and  ought  to  be  dismissed. 

Considering  the  case,  therefore,  as  not 
being  properly  before  us,  I  should  have 
declined  expressing  any  opinion  on  the 
merits.  But,  as  the  other  judges  think 
it  be  may  useful  to  the  parties  to  be  informed 
of  the  views  of  the  Court,  I  have  no  ob- 
jection to  declaring,  as  my  present  opinion, 
that  the  warrant,  in  the  proceedings  men- 
tioned, was  rendered  illegal  and  void, 
464  as  against  all  the  persons  *on  whom 
it  was  served,  in  consequence  of  its 
having  been  executed,  neither  by  a  sworn 
officer,  nor  the  person  to  whom  it  was  di- 
rected by  the  magistrate,  but  by  an  individ- 
ual selected  by  the  prosecutor,  who  erased 
the  name  of  the  person  appointed  by  the 
magistrate,  and  substituted  that  of  the 
person  selected  by  himself.  But  although 
the  warrant,  thus  nullified,  could  no  longer 
be  relied  upon  as  a  justification,  it  might 
well  be  given  in  evidence  in  mitigation  of 
damages. 

Had  it  not  been  for  this  objection  to  the 
execution  of  the  warrant,  I  should  have 
thought  it,  under  the  circumstances  of  this 
case,  sufficiently  certain,  and,  therefore, 
legal,  as  against  Wallas  and  Wells  of 
Brooke  county;  but  void  as  to  all  those 
who  were  embraced  by  the  term  *' asso- 
ciates. " 

JUDGE  BROOKE.  For  the  reasons  that 
have  been  stated,  I  am  of  opinion  the  ap- 
peal ought  to  be  dismissed ;  and  I  concur, 
also,  in  the  idea,  that  the  warrant  on  which 
the  defendants  founded  their  justification, 
is  not,  on  the  face  of  it,  a  general  warrant, 
either  within  the  meaning  of  the  tenth 
section  of  the  bill  of  rights,  or  at  the 
common  law,  as  settled  in  the  case  in 
3  Burr.,  Money  v.  Leach.  The  plaintiff, 
under  the  circumstances  of  the  case,  was  as 
well  described  a»  was  possible,  for  all  that 
appears  to  the  contrary:  indeed,  it  is  in- 
ferable, from  the  facts  in  the  record,  that, 
when  brought  before  the  magistrate,  he 
would  not  give  up  his  christian  name.  He 
is  described  also  as  of  Brooke  county,  to 
distinguish  him  from  others,  and  to  leave 
as  little  as  posssible  to  the»  discretion  of 
the  officer.  The  objection  that  the  name 
of  Jackson,  one  of  the  persons  authorized 
to  execute  the  warrant,  was  stricken  out, 
and  the  name  of  Black,  one  of  the  defend- 
ants, inserted,  has  more  force ;  and  my 
present  impression  is,  that  that  circum- 
stance put  an  end  to  the  authority  of  the 
warrant.  In  that  view,  it  was  certainly  not 
a  justification,  but  might  have  been   given 


in  evidence  in  mitigation  of  the  damages, 
as  it  appears  the  defendants  were  ig- 

465  norant  of  the  alteration.  *Nor  am  I 
of  opinion  that  the  word  ''asso- 
ciates," in  the  warrant,  is  so  general  as 
to  vitiate  the  whole  of  it,  and  to  convert 
what  otherwise  was  a  special  warrant  into 
a  general  one:  many  cases  may  be  sup- 
poiM)d  in  which  that  expression,  in  addition 
lo  a  more  precise  description  of  persons  not 
included  in  it,  would  be  considered  as  suffi- 
cient. Lord  Mansfield,  in  the  case  referred 
to,  threw  out  of  it  that  part  of  the  warrant 
which  related  to  the  signing  of  the  papers, 
because  it  was  unexecuted :  on  that  ground, 
also,  the  word  ''associates,"  in  the  war- 
rant, in  the  present  case,  is  unimportant, 
as  is  not  pretended  that  the  plaintiff  was 
apprehended  under  that  description. 

JUDGE  ROANE.  This  an  action  of  tres- 
pass, assault  and  battery,  and  false  impris- 
onment, brought  by  William  Wells  against 
Hedgman  Triplet,  John  Black,  and  nine 
others,  for  seizing  and  imprisoning  him  on 
the  31st  of  January,  1801,  and  keeping  him 
imprisoned  for  ten  days  then  next  ensuing^ 
without  cause,  and  committing  other  out- 
rages upon  him.  In  September  term,  1802, 
a  nolle  prosequi  was  entered  by  the  plain- 
tiff, as  to  Triplet,  (the  magistrate  who 
granted  the  warrant  herein  after  men- 
tioned, )  and  all  the  rest,  except  Black,  hav- 
ing appeared  by  their  counsel,  the  office 
judgment  was  set  aside  as  to  them,  by 
consent  of  parties,  and  they  pleaded  not 
guilty,  on  which  an  issue  was  joined,  with 
liberty  to  give  in  evidence,  on  the  trial,  a 
certain  supposed  warrant  said  to  have  been 

issued    by    Triplet,  a   justice,  against 

Wallas  and  Wells,  and  their  associates* 

and  dated  January  31st,  1801,  together  with 
the  proceedings  had  under  the  same,  sub- 
ject to  the  opinion  of  the  Court,  whether 
the  same,  if  specially  pleaded,  would  amount 
to  a  justification,  and  liable  to  the  same  ob- 
jections, both  of  law  and  evidence,  as  if 
they  had  been  pleaded  and  demurred  to,  or 
were  offered  in  evidence  on  the  trial  of  the 
issue,  &c.  There  was  also  another  plea  of 
son  assault  demesne,  on  which  issue  was 
also  joined. 

466  *The  jury  found,    and   only  found, 
that   the  defendants  were  not  guilty ; 

on  which,  judgment   was   entered    against 
the  plaintiff. 

At  the  trial,  the  plaintiff  filed  a  bill  of 
exceptions,  which  stated  that,  on  the  trial 
of  these  issues,  the  plaintiff  gave  evidence 
of  the  imprisonment  in  the  declaration 
mentioned;  to  justify  which,  the  defend- 
ants gave  in  evidence  the  warrant  herein- 
after more  particularly  njentioned,  and 
which  is  made  a  part  of  the  bill  of  excep- 
tions ;  that  the  same  came  to  the  hands  of 
the  defendant,  John  Black,  under  which 
he,  with  the  other  defendants,  arrested  the 
plaintiff,  and  brought  him  before  Triplet, 
who,  after  examination,  made  the  commit- 
ment, also  more  particularly  mentioned, 
and  made  a  part  of  the  bill  of  exceptions, 
and  gave  testimony  that  Black  was  not  a 
peace  officer;  that  the  warrant,  when  is- 
sued by  Triplet,  was  directed  to  the  consta- 
ble, or  Major  John  Jackson,  to  execute,  but 
that  the  name  of  John  Jackson  was  stricken 
out    by   Colonel   E.  Jackson,  who  obtained 
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the  warrant,  and  that  of  Black  inserted, 
before  it  was  delivered  to  him ;  and  that 
the  same  was  executed  and  returned  by 
Black.  It  was  further  proved,  by  the  de- 
fendants, that  Colonel  Edward  Jackson 
mentioned  this  alteration  to  Triplet  after 
the  arrest,  and  that  he  had  made  it,  and 
that  Triplet  said  it  would  do  as  well;  that 
no  peace  officer  was  present  at  the  arrest ; 
and  that  the  plaintiff  was  not  arrested  in 
the  commission  of  any  breach  of  the  peace. 
To  this  evidence  the  plaintiff  objected,  and 
prayed  the  Court  to  reject  the  same  under 
the  second*  issue ;  but  the  Court  declared 
its  opinion  to  be,  that  the  evidence  afore- 
said constituted  **a  justification  of  the  ar- 
rest aforesaid,  provided  the  defendants  were 
unacquainted  with  the  alteration  aforesaid; 
and  that  the  defendants  were  not  obliged 
to  know  whether  the  same  was  formal,  or 
to  whom  it  had  been  originally  directed, 
and   that   as   to   the   same  defendants  the 

warrant  was  not  void." 
467  *Under  the  influence  of  this  opinion, 

and  instruction  of  the  Court,  a  gen- 
eral verdict  was  found,  on  both  issues,  for 
the  defendants. 

Although  it  is  readily  admitted  that  an 
officer,  acting  under  a  regular  and  legal 
warrant,  in  a  matter  of  which  the  justice 
tias  jurisdiction,  may  justify  the  arrest  of 
the  person  named  therein,  although  such 
person  be  not  guilty  of  the  offence  alleged 
against  him,  it  is  a  great  aggravation  of 
the  offence  of  acting  under  an  illegal  war- 
rant, that  the  person  arrested  is,  in  fact, 
innocent. 

In  the  case  before  us,  it  is  not  shown, 
on  the  part  of  the  appellees,  that  the  plain- 
tiff was  not  an  innocent  man ;  it  is  not 
shown  that  he  had  perpetrated  or  meditated 
the  offence  complained  of.  Admitting,  for 
the  present,  that  he  was  the  person  con- 
templated by  the  warrant,  it  is  not  shown, 
by  legal  evidence,  in  this  action,  that  he 
had  committed  or  meditated  the  act  alleged 
against  him.  The  contrary  may,  perhaps, 
in  some  degree,  be  inferred  from  its  being 
admitted  that  he  was  not  arrested  in  the 
commission  of  any  breach  of  the  peace. 
While  the  plaintiff  rested  on  the  general 
ground  of  his  having  been  imprisoned,  and 
of  the  general  right  of  all  our  citizens  to 
their  liberty,  the  defendants,  on  the  con- 
trary, foi  any  thing  appearing  in  this  ac- 
tion, did  not  mean  to  take  the  special 
ground  that  the  plaintiff  had  committed  or 
meditated  the  offence  complained  of.  They 
rested  upon  the  ground  of  acting  in  obedi- 
ence to  a  warrant,  which  being,  in  their 
opinion,  legal,  made  it  quite  unimportant 
to  their  defence,  whether  the  party  arrested 
was,  in  fact,  innocent  or  not.  Certain  it 
is,  that  the  guilt  of  the  plaintiff,  in  rela- 
tion to  the  offence  charged  against  him,  is 
neither  averred  nor  put  in  issue  by  the  de- 
fendants. It  is  also  certain,  that  the  ver- 
dict of  the  jury  is  justified,  without  any 
allegation  to  that  effect  having  been  made 
or  proved  to  them  on  the  trial.  It  is  justi- 
fied on  the  ground  that  (under  the  direction 
of  the  Court)  the  warrant  was  held  to  be 
legal,  and,  being  so  held,  that  the  party 
executing     it     should     be    acquitted,     al- 


*So  In  the  exception,  but  should  it  not  be  first 
ssue  ?— Note  in  Original  Edition. 
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though  the  party  arrested  were,  *in 
fact,  innocent.  The  guilt  of  the 
plaintilt  by  no  means  follows  as  a  neces- 
sary consequence  of  the  verdict.  That 
guilt  is  not  only  neither  averred  by  the 
defendant,  nor  found  by  the  jury,  but  is 
also  far  from  being  proved  by  the  testi- 
mony. There  is  no  proof  whatever  to  that 
effect,  unless  you  admit  the  ex  parte  oath 
of  !^ward  Jackson,  on  which  the  warrant 
was  granted;  (which  is  reprobated  by  all 
the  rules  of  evidence  as  proof  in  this  cause 
to  establish  the  point  in  question ;)  and, 
unless  you  also  take  for  granted,  that  the 
very  plaintiff  now  before  the  Court  was  the 
person  against  whom  -he  complained,  and 
to  whom  the  justice's  warrant  was  intended 
to  apply.  In  considering  this  case,  there- 
fore, we  are  to  throw  out  of  our  view  every 
idea  that  the  plaintiff  is  a  guilty  person ; 
although  even  guilty  persons  are  entitled 
to  the  benefit  of  the  laws  and  constitution. 
We  are  to  consider  it  as  a  question  which 
(through  the  appellant)  may,  in  its  conse- 
quences, affect  all  the  good  people  of  the 
commonwealth. 

It  is  not  for  the  purpose  of  establishing 
the  principle,  but  for  that  of  showing  it 
more  clearly,  that  I  rely  on  the  innocence 
of  the  plaintiff,  in  the  present  instance. 
That  is  a  circumstance  entirely  unimpor- 
tant, when  the  warrant  stands  condemned 
by  the  force  of  great  principles.  It  can 
never  be  the  true  understanding  of  those 
principles,  that  a  general  warranty  is  void 
where  the  party  arrested  is  innocent,  and 
valid  if  he  be  guilty.  If  such  warrants  are 
void,  they  are  so  under  all  circumstances, 
and  as  to  all  persons  whatsoever.  I  repeat, 
however,  that  there  is  no  evidence  in  this 
cause  showing  that  the  plaintiff  had  done 
or  meditated  the  injury  complained  of. 
The  oath  of  Edward  Jackson,  showing 
that  the  plaintiff  was  guilty,  (which,  also, 
is  not  introduced  into  the  bill  of  excep- 
tions,) was  taken  entirely  in  his  absence, 
and  without  the  possibility  of  his  cross- 
examination;  and  if  it  be  said  that  his 
guilt  is  inferable  from  his  contumacy  in 
not  mentioning  his  name,  or  denying 
469  that  the  warrant  ^applied  to  him, 
when  brought  before  the  magistrate 
for  commitment,  I  answer,  that  it  was  not 
necessary  for  him,  at  that  stage,  to  have 
done  any  thing;  it  was  not  incumbent  on 
him  to  have  pursued  a  course  which  would 
have  released  to  the  defendants  his  cause 
of  action  against  them ;  or,  at  least,  would 
have  lessened  his  claim  to  damages.  The 
innocence  of  the  plaintiff  is,  however, 
wholly  unimportant  as  aforesaid,  in  the 
view  I  have  taken  of  the  subject,  and  I 
only  mention  it  to  show,  a  fortiori,  the 
strength  of  those  conclusions  which  would, ' 
nevertheless,  equally  follow  if  he  were  ever 
shown  to  have  been  guilty. 

The  warrant,  in  obedience  to  which  the 
defendants  acted,  is  liable  to  several  ob- 
jections; as,  1st.  That  it  was  released  and 
altered  as  aforesaid,  after  it  was  issued  by 
the  magistrate,  and  before  it  came  to  the 
hands  of  Black.  2dly.  In  authorizing  the 
constable,  or   Black,   to  arrest  the  **a880ci- 

ates   of  Wallas  and Wells;"  and, 

3dly.    On    account    of   the   uncertainty    of 
what  Wallas  and  what  Wells  were   contem- 
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plated  in  the  warrant.  I  will  briefly  con- 
sider each  of  these  objections  in  their 
order : 

And,  as  to  the  first;  it  is  held,  that  all 
imprisonment,  without  proper  authority, 
is  a  false  imprisonment,  and  the  proper 
subject  of  an  action,  (a)  The  imprisonment, 
in  question,  has  been  made  under  colour  of 
a  warrant,  which,  ez  vi  termini,  means 
only  an  authority,  (b)  As  to  an  authority, 
it  would  seem,  on  f^eneral  principles,  that 
it  could  be  executed  only  to  the  ex- 
tent to  which,  and  by  the  persons 
to  whom,  it  was  directed.  Conform- 
ing to  these  gemral  principles,  it  is  held 
that  the  person  having  the  authority  must 
execute  it  himself,  and  cannot  transfer  it 
to  another:  for  it  being  a  trust  and  confi- 
dence reposed  in  the  party,  cannot  be  as- 
signed to  a  stranger  whose  ability  and 
integrity  were  not  so  well  thought  of  by 
him  for  whom  the  act  was  to  be  done,  (c) 
The  imperiousness  of  this  rule  is  admitted 
by  a  case  in  the   same    book,(d)  in    which, 

where  the  king   directed    the   deputy 
470      and  council  *of  Ireland  to    appoint   a 

bishop  to  be  installed,  and  the  deputy 
was  changed,  it  was  held  that  his  successor 
and  council  might  do  it;  it  was  so  held, 
only  on  the  ground  that  it  was,  in  fact,  the 
same  grantee  (the  official  deputy)  who  still 
continued,  though  the  person  was  changed 
who  filled  the  office.  In  this  case,  the  ex- 
ception, and  the  reason  of  that  exception, 
proves  the  rule.  It  is  also  held,(e)  that  if 
a  warrant  be  directed  to  a  sherifif,  he  may 
make  a  warrant  to  his  bailiff  to  execute  it; 
but  it  is  also  held  that  a  constable  cannot 
substitute  another  in  his  room. (f)  While 
this  authority,  in  relation  to  the  sheriff, 
establishes  the  doctrine  contended  for,  on 
the  principle  that  the  exception  proves  the 
rule,  that  part  which  relates  to  the  consta- 
ble comes  in  aid  of  that  construction ;  and 
the  argument,  in  relation  to  him,  holds  a 
fortiori  as  to  a  private  person.  Every  ar- 
gument going  against  the  transfer  of  this 
power  by  the  grantee  himself,  who  may 
have  some  knowledge  of  the  sentiments  of 
the  principal  in  this  particular,  holdii  a  for- 
tiori in  relation  to  a  stranger.  If  that 
grantee  cannot  judge  of  the  abilitv  and  in- 
tegrity of  the  person  to  be  substituted, 
neither  can  a  stranger,  who  is  still  less  ac- 
quainted with  the  views  and  wishes  of  his 
principal.  If  neither  Major  John  Jackson, 
nor  even  the  constable,  in  the  case  before 
us,  could  judge  in  this  behalf,  and  delegate 
to  another  the  authority  delegated  to  them, 
still  less  could  Colonel  Edward  Jackson, 
who  is  under  the  additional  objection  of 
being  a  party ;  a  party  who  would  abuse 
the  discretion  existing  in  the  magistrate 
to  appoint  fit  and  proper  agents,  and  sub- 
stitute those  who  would  oppress  his  enemy. 
In  fact,  he  usurped  the  place  of  the  magis- 
trate in  this  particular,  violated  the  princi- 
ples of  the  common  law,  in  relation  to  the 
nature  of  an  authority,  and  established  a 
precedent  which,  if  sanctioned,  would  lead 
to  the   greatest    oppression    and    injustice. 


(a)  Buller'a  N.  P.  p.  22. 

(b)  Ibid.  p.  83. 

(c)  1  Bac.  Abr.  380. 

(d)  Ibid.  810. 

(e)  1  Hale,  581. 

(f)  Ibid. 


This  act  deprived  the  plaintiff  of  the  shield 
provided  for  him  by  the  constitution,  in 
the  discretion  of  upright  magistrates;  a 
discretion  not  less  important  as  to  the  per- 
son, (when    not   a  peace  officer)  who 

471  is   to  execute  *ihe  warrant,    than    as 
to  the  substance  of  the  warrant  itself. 

This  view  of  the  subject  is  in  exclusion  of 
the  circumstance  that  this  transfer  of  power 
was  made  by  means  of  an  erasure.  In  Pig- 
gott's  case,(g)  it  is  held,  that  although  a 
deed  contains  divers  and  distinct  covenants, 
yet  if  any  of  the  covenants  are  altered  by 
erasure,  or  addition,  or  interlineation,  this 
avoids  the  whole  deed ;  for  that  it  is  but 
one  deed,  though  it  contains  distinct  cove- 
nants. So,  in  this  case,  the  warrant  is 
but  one  warrant,  even  if  we  consider  that 
the  part  which  constitutes  the  person  to 
whom  it  was  directed  was  distinct  from 
the  body  thereof.  Every  argument  apply- 
ing to  the  case  of  a  common  deed,  in  this 
particular,  applies  with  tenfold  force  to  a 
warrant,  which  is  only  an  authority,  and 
to  that  part  of  the  warrant  (designating 
the  person  by  whom  it  is  to  be  executed) 
which  lays  the  liberties  and  persons  of  the 
people  open  to  the  greatest  oppression  and 
abuses. 

It  is  essential  to  an  authority  that  it 
should  have  the  assent  of  the  principal,  at 
the  time  of  exercising  it.  (h)  This  was  not 
the  case  of  the  warrant  before  us,  in  rela- 
tion to  the  material  and  important  point  of 
the  person  by  whom  it  was  to  be  executed. 
As  to  that  person.  Black  was  the  agent  and 
trustee  of  Edward  Jackson,  but  not  of  the 
magistrate;  the  magistrate  had  not  as- 
sented to  his  executing  the  warrant.  In  1 
Hale,  577,  it  is  held,  that  a  warrant  granted 
with  a  blank,  and  sealed,  and  afterwards, 
filled  up  with  the  name  of  the  pavty  to  be 
taken,  is  void  in  law.  So,  in  1  Bac.  690,  it 
is  held,  that  an  unlawful  arrest,  without  a 
warrant,  is  not  justified  by  a  warrant  after- 
wards taken  out.  The  principle  of  this 
doctrine  is  precisely  in  point  to  show,  that 
the  arrest  in  this  case,  being  unlawful  at 
the  time,  by  reason  of  the  erasure  afore- 
said, which  avoided  the  warrant,  was  not 
made  good  by  the  subsequent  consent  of 
the  magistrate.  The  act  complained  of  is. 
to  be  tested  by  the  defendant's  authority, 
as    at   the    time    it    was    committed,. 

472  which     was    *not    then      justifiable. 
Then  it  was  that  the  plaintiff's  cause 

of  action  arose. 

I  readily  admit  that  it  would  be  hard  to 
punish  officers  for  acting  under  a  warrant 
appearing  to  be  regular,  and  with  no 
knowledge  that  it  had  been  altered.  This* 
however,  is  a  matter  which  must  go  in 
mitigation  only,  and  can  always  be  safely 
intrusted  to  a  jury.  While  a  contrary  opin- 
ion would  lead  to  alarming  consequences, 
it  is  no  hardship  to  impose  it  on  nffi* 
cers  who  are  paid  for  their  services, 
to  know  that  the  precepts  that  they 
execute  are  genuine.  This  is  but  one 
of  the  perils  of  which  there  are  many 
analogous  instances  in  the  law.  If  it  be 
an  evil,  it  is  better  that  it  should  be  en- 
dured, than  that  the  citizens  should  be  lia- 
ble to  be  harassed  by  the   abuses  of  parties- 


(fir)  11  Oo.  Rep.  28. 
(b)  1  Bac.  814. 
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intervening  between  them  and  the  magis- 
trate, and  depriving  the  citizen  of  that  se- 
curity which  he  derives  from  being  only 
amenable  to  the  proper  acts  of  the  magis- 
trate. It  is  better  that  ofiQcers  should  act  at 
their  peril,  in  the  case  in  question,  (by  the 
scale  of  which  peril,  too,  their  emoluments 
were  probably  graduated,)  than  that  the 
citizens  should  be  deprived  of  this  shield  of 
protection  afforded  them  by  the  laws.  So, 
in  relation  to  private  persons,  to  whom 
warrants  may  be  directed,  it  is  held  that 
they  are  not  bound  to  execute  them,  (a) 
Such  persons  are,  therefore,  mere  volun- 
teers in  relation  to  the  service  in  question ; 
and  there  is  no  hardship  in  holding  them 
to  the  consequences  of  an  office  which  they 
may  either  accept  or  decline. 

On  this  ground  alone,  I  should  think  that 
the  officers  acted  under  a  void  authority, 
and  that  the  arrest  could  not,  consequently, 
be  justified. 

As  to  the  warrant,  considered  in  itself,  it 

is  to  arrest Wallas,    of    Brooke 

county,  lawyer,  and Wells,  of  said 

county,  yeoman,  and  their  associates.  It 
is  liable  to  the  objection,  that  while  the 
last  part  thereof,  relative  to  the  associates, 
is  a  general,  as  well  as  uncertain,  the  first 
part  must  also  be  considered  as  an  uncertain, 

warrant. 
473  *As  to  the  part  which  relates  to  the 
associates,  nothing  can  be  more  gen- 
eral. It  is  equally  as  general  as  a  warrant 
against  the  publishers  of  a  certain  paper, 
or  the  murderers  of  a  certain  man.  It  is, 
indeed,  more  so;  for,  while  it  is  general  as 
to  who  may  be  those  associates,  it  is  also 
uncertain  as  to  the  persons  of  whom  they 
are  to  be  considered  as  the  associates.  It 
is,  therefore,  much  more  objectionable  than 
a  warrant  to  arrest  the  publishers  of  a 
paper,  which  paper,  however,  is  certainly 
described.  There  is  no  description,  in  this 
part  of  the  warrant,  of  any  person,  but 
only  of  the  offence.  In  the  case  of  Money 
V.  Leach, (b)  it  was  decided  by  Lord  Mans- 
field, on  a  warrant  to  take  up  the  publishers 
of  a  certain  described  paper,  that  it  was 
not  fit  that  the  judging  who  were  the  pub- 
lishers should  be  left  to  the  officer,  but  it 
should  be  decided  by  the  magistrate,  who 
should  give  certain  directions  to  the  officer. 
That  warrant  would  have  been  much  more 
objectionable,  if,  in  addition  to  the  lati- 
tude given  to  the  officer  in  deciding  who 
was  the  publisher,  a  similar  latitude  had 
been  given  him  (as  in  this  case)  as  to  the 
identity  of  the  paper  published.  Lord 
Mansfield  adds,  that  this  doctrine  is  founded 
on  reason  and  convenience;  that  Lord 
Hale,  and  all  the  others,  had  held  such  un- 
certain warrants  to  be  void ;  that  there  was 
no  case  in  the  books  to  the  contrary ;  and 
that  the  strength  of  the  principles  in  the 
case  was  such,  that  the  usage  proved,  from 
the  revolution  downwards,  of  similar  war- 
rants having  issued  from  the  department 
of  state,  could  not  overcome  those  princi- 
ples, and  legalize  the  warrant:  and  all  the 
judges  concurred  with  him,  that  the  war- 
rant was  illegal  and  void. 

This  authority  is  conclusive,    beyond  the 
possibility  of   doubt,  as  to  the  illegality  of 


(a)  1  Hale.  581 :  2  Hale,  110. 
<b)  8  Burr.  1742. 


general  warrants.  It  is  conclusive,  at 
least,  as  to  so  much  of  this  warrant  as  re- 
lates to  the  associates  of  Wells  and  Wallas. 
The  principle  of  the  decision  is  made  a  part 
of  our  constitution,  by  the  tenth  article  of 
the  bill  of  rights.  That  article  is  in  these 
words:     *'That     general     warrants, 

474  whereby  an  officer  or  ^messenger 
may  be  commanded  to  search  sus- 
pected places,  without  evidence  of  a  fact 
committed,  or  to  seize  any  person  or  per- 
sons not  named,  or  whose  offence  is  not 
particularly  described  and  supported  by 
evidence,  are  grievous  and  oppressive,  and 
ought  not  to  be  granted."  So,  by  the  6th 
article  of  the  amendments  to  the  constitu- 
tion of  the  United  States,  it  is  provided, 
^  ^That  the  right  of  the  people  to  be  secure, 
in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated;  and  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  or  the 
persons  or  things  to  be  seized." 

These  articles  not  only  reprobate  general 
warrants  as  being  (if  I  may  so  express 
myself)  more  than  void ;  as  being  grievous, 
oppressive,  and  unconstitutional,  but  also 
reprobate  uncertain  warrants,  as  being  in- 
compatible with  the  necessary  security  of 
the  people.  These  founders  of  our  liberty 
were  not  satisfied  with  reprobating  such  as 
were  wholly  and  entirely  uncertain,  by  be- 
ing general ;  they  also  reprobated  all  such 
as  were  within  the  same  mischief;  all  such 
as  left  the  officer  to  judge,  instead  of  the 
magistrate,  who  was  the  person  intended 
to  be  thereby  arrested.  It  would  have  been 
doing  little,  if  they  had  only  embraced  ex- 
treme cases;  if  they  had  established  the 
principle,  without  extending  it  to  embrace 
all  cases  within  the  same  mischief.  They, 
however,  have  not  been  wanting  on  their 
part ;  and  it  only  requires  the  co-operation 
of  the  judiciary  to  guaranty  the  safety  of 
the  people. 

Applying  the  tenth  article  of  the  bill  of 
rights  to  the  case   before  us,  as  relative  to 

Wallas  and  Wells,  it  is  a  sine  qua 

non  of  that  article,  that  they  should  be 
named,  or  their  identity  be  ascertained,  by 
describing  the  offence  committed.  That 
branch  of  the  clause  which  requires  the 
^^offence  to  be  particularly  described",  does 
not,  in  terms,  apply  to  this  case,  of  a 
mere  preventive  remedy,  in  which  no 
offence  has  been  in    fact   committed. 

475  *As  the  reference,  however,  to  a  fact 
already  committed,  is  only  for  ascer- 
taining the  person  meant  in  the  warrant, 
the  reason  of  the  clause  (caeteris  paribus) 
will  equally  apply,  with  the  same  view,  to 
an  offence  meditated  or  intended.  In  both 
cases,  it  is  only  to  ascertain  the  person,  in 
defect  of  knowing  his  name,  that  this 
criterion  is  resorted  to;  and  it  will  be  suffi- 
cient in  all  cases,  in  which  it  will  cer- 
tainly answer  the  purpose  intended.  On 
the  same  principle,  the  6th  article  of  the 
amendments  to  the  constitution  of  the 
United  States,  admits  it  to  be  enough,  that 
the  person  should  be  ** particularly  de- 
scribed." The  principle,  and  great  desider- 
atum, in  all  cases,  and  so  declared  to  be  by 
that   article,    is,   that  the  people  should  be 
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secure  ag^ainat  tin  reason  able  and  opijreBsive 
seizures;  and  all  the  constructions  on  the 
subject  should  keep  this  end  in  view.  What- 
ever name  or  description  is  so  certain  and 
unerring,  as  to  leave  no  doubt  who  is  the 
person  intended,  will  attain  this  security; 
and  nothing  short  of  it. 

I  presume  that  in  a  case  deeply  affecting 
the  liberty  and  security  of  our  citizens,  one 
which  attracted  the  attention  of  the 
founders  of  both  governments  in  an  especial 
manner,  and  involves  a  most  summary  and 
rigorous  jurisdiction,'  we  ought,  at  least, 
to  require  as  much  certainty  as  to  the 
name  or  description  of  the  person  intended, 
as  the  common  law  requires  in  the  case  of 
grants.  This  is  certainly  no  great  boon  to 
ask  in  relation  to  a  summary  proceeding, 
affecting  the  security  of  every  citizen  of 
the  commonwealth.  We  should  dishonour 
the  principles  of  our  forefathers,  if  we 
were  to  allow  a  greater  latitude  in  the 
former  case  than  in  the  latter. 

Taking  that  for  the  criterion,  then,  which 
is  conceding  a  good  deal — for  we  are  told 
(6  Co.  Rep.  65,  Sir  Moyle  Finch's  Case) 
that  greater  certainty  is  required  even  in 
writs  than  in  deeds — let  us  examine  the 
present  question. 

It  is  said,  in  Doctor  Ayray's  Case,  (11  Co. 
Rep.  20,)  that  **nomen  est  quasi   rei    nota- 
men;"  that  ^'nomina  sunt   notae    rerum;" 
that   names   were   invented  to  make  a  dis- 
tinction between    person  and  person ; 
476      and    that    if    the    person  *be    so  de- 
scribed   that    he    may    be    certainly 
known  from  other  persons,    the  misprision 
or  omission  of  the  name   of    baptism    does 
not  avoid  the  grant.     As,  if  it  be,  omnibus 
iiliis  I.  S.,  or  primogenito    filio    I.    8.,    or 
uzori  de  I.  S.,  or  filias  I.  S.,  when  there  is 
but    one :  in    all    those    cases  the  grant  is 
good ;  for  the  grantee  is  ascertained  beyond 
a  possibility  of  mistake.     So  it  is  said  that, 
whereas   the   name  of  the  abbot  of  W.  was 
Richerus,  and  he,  by  the  name  of  Richardus, 
abbot  of  W.,  made  a  grant,    the  grant  was 
held  good,  though  the  christian  name    was 
mistaken ;  because  his  addition    of   Abbot 
nf  W.  described  the  person  beyond  a  doubt; 
there     being     but     one     Abbot     of      W. 
So     it     is     held,     that     if     I     grant     to 
I.    S.    and    Margareta    uzori      suo,    when 
her   name    is    Margeria,    yet     the     grant 
is   gsod,     because    the    terms     uzori     suo 
make  the  description  of  the  person  certain. 
So  it  is  held,  in  6  Co.  Rep.  65,  (Sir   Moyle 
Finch's    Case,)    that    a    grant    made   to   a 
bastard,  by  the   name   of    him    who    begot 
him,    is    good,    if    he    be   known   by   such 
name ;  and    so    is  a  grant  to  Richardo  filio 
Richardi  Marwood,  though  a  bastard,  if  he 
be    known    by  that  name.     In    these  cases, 
also,  these  last-mentioned  facts,  being  uni- 
versally   known,    ascertain   the  identity  of 
the  person  intended,  beyond  the  possibility 
of  doubt. 

I  cannot  find  that,  even  in  the  case  of 
grants,  any  thing  short  of  this  has  been 
admitted  by  the  principles  of  the  common 
law.  Certainty  only  is  the  object;  and 
whatever  will  attain  it,  and  nothing  less, 
will  sufiQce. 

In  the  warrant  before  us,  the  only  de- 
scription given,  of  the  Wells  intended,  is, 
that    of    '* Wells,    of    the    county    of 


Brooke,  yeoman."  It  is  not  shown,  in  and 
by  the  warrant,  as  a  further  description, 
that  he  was  then  tarrying  in  the  comity  of 
Harrison  ;  much  less  that  he  was  at  any  par- 
ticular place  in  that  county.  And  even  if 
it  be  inferred  that  the  Wells  intended  was 
in  the  county  of  Harrison  at  the  time,  from 
the  circumstance  that  he  was  brought  be- 
fore the  magistrate  on  the  day  of  the  date 
of  the  warrant,  it  may  t>e  answered, 
1st.  That  this  appears  only  by  matter  de- 
hors the  warrant;  id  est,  by  the 
477  ^mittimus;  whereas  .the  warrant 
should  contain  sufficient  certainty  in 
itself;  and,  2dly.  That  it  is  not  a  remote 
probability  (as  is  shown  to  have  been  the 
fact  in  this  case)  that  there  might  be  two 
or  more  yeomen,  of  the  same  surname  and 
county,  abiding  in  an  adjacent  county  at 
the  same  time.  As  to  any  aid  to  be  derived 
to  the  warrant,  from  the  complaint  on 
which  the  warrant  is  grounded,  while  that 
is  no  part  of  the  evidence  in  this  cause,  it 
is  liable  to  the  first  objection  just  made  to 
the  mittimus:  but,  if  this  were  otherwise, 
that  complaint  contains  nothing  particular 
and  specific ;  nothing  wdich  is  not  common 
to  all  instruments  of  the  kind,  ezcept  tne 
names  of  the  parties  as  aforesaid.  The 
warrant,  then,  contains  nothing  in  it  (if  I 
may  so  ezpress  myself)  to  locate  it  upon 
any  Wells  in  particular.  It  contains  no  in- 
dicia in  itself,  leading  to  even  a  reasonable 
degree  of  certainty,  as  to  the  parties  in- 
tended. The  warrant,  in  itself,  must 
steer  clear  of  the  objection  of  being  a  gen- 
eral or  uncertain  warrant.  On  its  own 
face,  it  must  stand  the  test  of  scrutiny :  it 
cannot  be  helped  by  proofs,  or  matters 
aliunde.  It  is  not  so  probable,  as  to 
amount  to  any  thing  like  a  certainty,  that 
there  is  only  one  yeoman  of  the  name  of 
Wells  in  the  county  of  Brooke.  I  have 
known  many  yeomen  of  the  same  name,  of 
the  same  county,  and  even  being  together 
in  another  county  at  the  same  time;  to  any 
of  whom  a  description  like  the  present 
would  equally  apply. 

This  warrant,  then,  at  most,  is  like  a 
grant  to  one  of  the  daughters  of  I.  S., 
without  distinguishing  which;  and  which 
is  (as  before  said)  clearly  void,  for  the 
uncertainty,  in  the  case  of  a  grant.  It  does 
not  come  within  the  principles  of  any  of 
the  before-mentioned  cases,  in  which,  al- 
though the  name  was  defective,  or  omitted, 
the  person  was  certainly  identified,  by  ad- 
ditions or  descriptions,  leaving  no  possible 
doubt  who  was  the  person  intended.  In 
respect  of  any  thing  leading  to  perfect  cer- 
tainty, the  warrant  before  us  is  entirely 
defeetive ;  there  is  nothing  in  it  competent 
to  '^distinguish  between  person  and  per- 
son," or  to  describe  the  person  *'so 
478  as  that  he  may  be  ^'certainly  known," 
to  use  the  language  of  the  judges  in 
Doctor  Ayray's  Case.  There  is  nothing  to 
prevent  the  o£5cer  from  oppressing  any 
man  at  his  own  mere  pleasure,  as  being  an 
associate  of  Wells  and  Wallas;  or  any  man 
of  the  surname  of  Wells,  to  whom  the  de- 
scription of  his  occupation  and  county 
would  apply. 

But  it  is  said,  that  if  the  name  were  en- 
tirely set  out,  yet  some  degree  of  uncer- 
tainty would  ezist,  as  there  might  be  two  or 


8  MUNF. 


WKLts  V,  Jackson. 


470-481 


more  of  the  same  christian  and  surname. 
While  this  is  admitted,  it  is  nevertheless 
true,  that  the  probability  thereof  is  remote ; 
and  that,  in  such  case,  the  magistrate  has 
done  all  in  his  power  to  ascertain  the  per- 
son. 

Again,  it  is  said,  that  this  latitude  ought 
to  be  allowed,  in  respect  of  the  urgency  of 
the  transaction,  the  suddenness  of  the  case, 
and  the  ignorance  of  the  party  of  the  names 
of  strangers.  To  this  I  answer,  that  he 
should  be  then  more  particular  in  his  de- 
scription of  the  offence  or  circumstances,  so 
as  to  put  the  matter  beyond  a  doubt.  I  an- 
swer, also,  that,  while  all  this  is  admitted, 
and  these  circumstances  would  be  highly 
proper  to  go  in  mitigation  of  damages,  the 
.  principle  would  equally  go  to  justify  cases 
in  which  no  such  urgency  or  mitigating 
circumstances  existed.  There  can  be  but 
one  principle  in  this  respect,  as  applicable 
to  all  warrants,  under  whatever  circum- 
stances. There  is  but  one  boundary  line, 
between  circumstances  going  to  justify, 
and  to  mitigate,  in  the  case  before  us. 

On  this  ground  of  ignorance  and  urgency, 
while  I  forbear  to  go  into  the  cases  in 
which  a  person,  without  a  warrant,  may 
arrest  those  attempting  or  perpetrating  a 
crime,  it  does  not  authorize  a  departure 
from  the  requisite  certainty,  where  a  war- 
rant is  actually  granted.  In  1  Hale,  587, 
after  laying  it  down,  as  a  general  princi- 
ple, that  a  justice  cannot  grant  a  warrant 
to  apprehend  * 'all  persons  suspected,"  but 
must  name  their  names,  it  is  said  that  an 
exception  has  been  made  thereto,  in  favour 
of  the  Court  of  king's  bench,  who,  in  the 
case  of  a  riot  by  persons  unknown  and 
disguised  by  visors,  made  an 
479  *^order  on  the  sheriff  to  bring  them 
into  Court,  to  be  examined  touching 
the  same :  but  the  author  adds,  that  that 
which  was  permitted  to  be  done  by  the  high- 
est Court  of  justice,  should  not  be  a  pattern 
for  justices,  of  inferior  jurisdictions.  This 
exception  from  the  general  rule,  in  this 
case,  is  a  complete  answer  to  the  plea  of 
urgency,  as  relative  to  the  jurisdiction  of 
justices  of  the  peace. 

It  is  admitted  that  an  officer  cannot  jus- 
tify under  a  warrant  for  an  offence,  whereof 
the  justice  has  no  jurisdiction,  or  which  is 
committed  out  of  his  jurisdiction ;  though 
he  may  under  an  erroneous  warrant,  in 
cases  in  which  the  magistrate  has  jurisdic- 
tion, (a)  The  reason  of  this  distinction  is 
given  in  10  Co.  Rep.  76,  (Case  of  Mar- 
shalsea, )  and  is,  that,  in  the  former  case, 
the  whole  is  coram  non  judice,  and  the  offi- 
cer is  not  bound  to  obey  him  who  is  not  a 
judge;  that  is,  a  judge  for  the  purpose  ex- 
pressed in  the  warrant.  This  principle  en- 
tirely applies  in  the  case  before  us.  No 
man  is  a  judge  for  the  purpose  of  granting 
a  general  warrant.  This  which  was  de- 
cided, on  common  law  principles,  in  the 
case  of  Money  v.  Leach,  is  rendered  more 
clear  by  the  express  provisions  of  the  bill 
of  rights.  Such  a  warrant,  on  the  princi- 
ples of  the  English  law,(b)  is  held  to  be 
void,  and  no  warrant;  and  a  fortiori  in  this 
country;  and  no  man  can  justify  arresting 

(a)  2  Hawk.  81. 
<b)  4  Bl.  Ck>m.  290. 


another  on  the  authority  of  such  a  blank 
piece  of  paper. 

This  requisite  degree  of  certainty  in  all 
warrants,  is  not  only  necessary  for  the  se- 
curity of  the  citizens,  against  the  mistakes, 
oppression,  or  mis  judgment  of  subordinate 
officers,  but  is  also  necessary  in  behalf  of 
those  officers  themselves.  Tbey  are  justi- 
fied if  they  act  in  obedience  to  the  warrant, 
where  the  magistrate  has  competent  juris- 
diction ;  that  is,  where  they  take  up  the 
person  against  whom  the  warrant  issued: 
but  how  can  they  know  who  this  per- 
son is,  if  the  magistrate  has  given  them  no 
certain  indicium  to  go  by?  This,  indeed, 
is  a  minor  ground ;  but  it  is  equally 
480  necessary  for  the  safety  of  the  *offi- 
cer;  and  (which  proves  it  to  be  no 
warrant)  without  a  sufficient  degree  of  cer- 
tainty, be  is  not  bound  to  execute  it. 

It  is,  I  believe,  conceded  on  all  hands,  that 
this  warrant,  so  far  as  it  related  to  the  as- 
sociates of Wells  and Wallas,  was  a 

general  warrant,  and  unconstitutional  and 
void ;  but  it  is  doubted  whether  it  is  not 
good  as  to  the  other  part,  under  which  the 
persent  defendants  are  supposed  to  have 
acted,  which  relates  to  Wells  and  Wallas 
themselves,  and  which  is  by  some  supposed 
to  be  sufficiently  certain.  Being  entirely 
of  opinion  that  this  last  part  is  also  uncer- 
tain and  void,  it  is  not  necessary  for  me  to 
solve  this  doubt.  There  is  no  part  of  this 
warrant  which  is  not  equally  liable  to  ob- 
jection. It  is  not  necessary  for  me  to  say, 
whether  the  interdiction,  in  the  constitu- 
tion, of  general  or  uncertain  warrants,  will 
not,  equally  with  an  erasure,  nullify  the 
warrant  in  toto:  or,  whether  the  officer, 
resting  upon  the  sound  part  of  the  warrant, 
can  justify  himself,  in  a  case  in  which  the 
warrant  itself  is  reprobated  by  great  prin- 
ciples, and  which  he  might,  consequently, 
have  refused  to  execute.  I  leave  these  ques- 
tions open  for  future  decision. 

But  those  gentlemen  who  hold  that  part 
of  the  warrant  to  be  general  and  void, 
which  relates  to  the  associates,  would  do 
well  to  recollect  that  it  is  far  from  being 
shown,  in  this  case,  that  the  plaintiff  was 
not  arrested  under  it.     It   is  not   only  very 

probable  that  there  might  be  ^ Wells,  an 

associate,  as  well  as Wells,  a  principal, 

but  this  is  shown  to  have  been  the  fact,  in 
this  case,  by  the  mittimus.     That  mittimus 

shows  that  a Wells  was  arrested    as    a 

principal,  and  a Wells    (together   with 

Gappin)  was  arrested  as  an  associate;  both 
of  the  county  of  Brooke;  and  it  is  not 
shown  that  the  former  is  the  present  appel- 
lant, and  not  the  latter.  For  any  thing 
appearing  in  this  case,  the  very  person  ar- 
rested as  an  associate,  and  under  that  part 
of  the  warrant  which  is,  on  all  hands,  ad- 
mitted to  be  void,  may  be  the  present 
appellant.  My  private  opinion  and 
481  belief  is,  *indeed,  otherwise ;  but  that 
is  no  sufficient  foundation  whereon 
this  Court  can  take  the  fact  for  granted. 

On  these  grounds,  I  am  of  opinion,  that 
the  warrant  in  question  is  illegal  and  void, 
upon  the  principles  of  the  common  law ;  on 
those  great  principles  which  are  essential 
to  the  security  of  all  living  under  a  gov- 
ernment of  laws,  and  enjoying  the  bless- 
ings of  freedom ;  principles,  without  which, 
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freedom,  or  security  from  oppression,  would 
be  but  an  empty  name.  I  am  of  opinion 
that  it  is  unconstitutional,  as  well  as  il- 
legal and  void,  by  the  very  letter,  as  well 
as  spirit,  of  our  constitutions.  It  is  illegal, 
unconstitutional,  and  void  because  it  leaves 
to  the  discretion  and  judgment  of  the  offi- 
cer, not  only  to  say  who  the   associates    of 

Wallas  and Wells  are,    but   also  to 

say  of  which  Wallas  and  Wells  the  said  as- 
sociates were  intended.  It  is  illegal,  un- 
constitutional, and  void,  in  relation  to 
Wallas  and Wells,  themselves,  be- 
cause it  neither  mentions  their  christian 
names,  nor  supplies  any  satisfactory  data, 
from  which  their  identity  can  be  certainly 
inferred. 

I  am,  also,  of  opinion,  that  this  warrant, 
if  originally  good,  was  rendered  null  and 
void,  bjF  the  erasure  and  interlineation,  as 
to  the  name  of  the  person  by  whom  it  was 
to  be  executed ;  that,  without  reference  to 
the  consequences  of  such  a  measure,  it  be- 
came thereby  no  warrant,  at  the  time  it 
was  executed ;  and  that  the  person  who  ex- 
ecuted it  acted  without  the  authority  of  the 
magistrate. 

On  all  these  grounds,  I  am  of  opinion, 
that  the  instruction  of  the  district  Court, 
that  this  warrant  amounted  to  a  justifica- 
tion of  the  defendant  executing  it,  wa^ 
clearly  and  palpably  erroneous;  and  that 
the  judgment  rendered  under  the  influence 
thereof,  ought  not  to  stand.  I  should, 
therefore,  be  for  reversing  the  judgment, 
and  awarding  a  new  trial,  on  which  no 
such  instruction  should  be  given ;  but  for 
the  necessity  (as  it,  for  the  present,  ap- 
pears to  the  Court)  of  sending  the  cause 
back,  because  the  appeal  was  prematurely 
prayed,  the  cause  not  having  been  then  de- 
termined as  to  all  the  defendants. 
482  ^Appeal  dismissed,  as  having  been 

improvidently  granted. 

JUDGE  FLEMING.  I  consider  this 
a  very  important  case,  as  the  liberty,  quiet, 
and  safety  of  all  our  citizenit  may  be  even- 
tually affected  by  the  decision. 

It  appears  to  me,  that  the  appellant,  and 
others,  mentioned  in  the  record,  were  ar- 
rested, and  imprisoned,  under  a  warrant  il- 
legal in  itself,  and  executed  by  a  person 
not  legally  appointed  for  that  purpose;  and 
to  deprive  a  citizen  of  his  liberty,  under 
colour  of  law,  is  oppression  and  tyranny  in 
the  extreme. 

By  our  Bill  of  Rights,  article  10th,  it  is 
declared,  that  general  warrants,  whereby  an 
officer,  or  messenger,  may  be  commanded  to 
search  suspected  places,  without  evidence 
of  a  fact  committed,  or  to  seize  any  person, 
or  persons,  not  named,  or  whose  offence  is 
not  particularly  described,  and  supported 
by  evidence,  are  grievous  and  oppressive, 
and  ought  not  to  be  granted. 

The  warrant  now  under  consideration 
appears,  clearly,  to  me,  to  be  of  that  de- 
scription ;  *  ^commanding  the  constable,  or 
Major  John  Jackson,  to  arrest,  and  bring 
before    the    justice    who   issued  the  same, 

Wallas,  of  Brooke  county,  lawyer,  and 

Wells,  of   said    county,    yeoman,    and 

their  associates,"  (not  named  therein.) 
The  name  of  John  Jackson,  one  of  the  per- 
sons to  whom  this  extraordinary  warrant 
was   directed    to    be  executed,  was  erased, 


and  the  name  of  John  Black  (perhaps  one 
of  the  prosecutor's  defendants  and  associ- 
ates, for  it  seems  to  have  been  a  party 
business)  was  substituted  in  his  place,  by 
the  prosecutor  himself,  without  any  author* 
ity  for  so  doing. 

In  the  famous  case  of  Money  et  al.  v. 
Leach,  in  the  Court  of  king's  bench,  re- 
ported* in  3  Burr.  1742,  the  whole  Court  were 
of  opinion  that  the  warrant,  under  which 
the  defendant  in  error  was  arrested,  was 
illegal  and  void,  on  two  grounds;  first,  that 
Lord  Halifax,  then  secretary  of  state,  who 
issued    the    warrant,   was  not  compe- 

483  tent  *to  do  so ;  and,  secondly,  for  its 
uncertainty;  it   having   required   the 

apprehending  and  seizing  the  authors, 
printers,  and  publishers,  of  (what  was^ 
called)  a  seditious  libel,  contained  in  a ' 
paper,  styled  The  North  Briton,  No.  45, 
without  naming  any  person  whatever  as 
author,  printer,  or  publisher,  of  the  said 
paper. 

Although,  in  England,  the  penal  laws 
lean  much  towards  prerogative,  and  the  lib- 
erty of  the  press  is  not  held  so  sacred  as  it 
is,  and  ought  to  be,  with  us,  it  is  laid  down 
by  Blackstone,  in  his  Commentaries,  **that 
a  justice  of  the  peace  hath  power  to  issue  a 
warrant  to  apprehend  a  person  accused  of 
felony,  though  not  yet  indicted;  and  he 
may  also  issue  a  warrant  to  apprehend  a 
person  suspected  of  felony,  though  the 
original  suspicion  be  not  in  himself,  but  in 
the  party  that  prays  the  warrant ;  because 
he  is  a  competent  judge  of  the  probability 
offered  to  him  of  such  suspicion.  But,  in 
both  cases,  it  is  fitting  to  examine,  upon 
oath,  the  party  requiring  a  warrant,  as 
well  to  ascertain  that  there  is  a  felony,  or 
other  crime,  actually  committed,  without 
which  no  warrant  should  be  granted,  as, 
also,  to  prove  the  cause  of  probability  of 
suspecting  the  party  against  whom  the  war- 
rant is  prayed."  2  Bl.  Com.  290,  and  2 
Hale's  History  of  the  Pleas  of  the  Crown» 
580,  cited. 

In  the  case  before  us,  it  was  not  stated 
that  a  felony,  breach  of  the  peace,  or  other 
crime,  had  been  committed;  but  that  Ed- 
ward Jackson  made  oath  that  he  was  afraid 

that Wallas,  of  Brooke  county,  lawyer, 

and Wells,    of    said    county,    yeoman, 

and  their  associates,  would  beat  him,  &c. 
Under    this   extraordinary,    defective,    and 

illegal  warrant, Wallas,  William  Wells, 

Stephen  Gappin,  and  Wells,  were  ar- 
rested, and  committed  to  jail,  the  two  lat- 
ter said  (I  suppose  by  the  prosecutor)  to  be 

associates    of Wallas  and Wells; 

and,  although  they  are  not  before  this 
Court,  for  reasons  that  do  not  appear,  yet 
the  proceedings  serve  to  show  the  evil  con- 
sequences that  might  result  to  the  commu- 
nity at  large,  or  to  a  great  portion  of  our 
citizens,  should  they  be  sanctioned,  or 
countenanced  by  this  Court. 

484  *I  am  clearly  of  opinion,  upon    the 
whole,  that  the  warrant  under  consid- 

ertion  is  illegal  in  its  origin,  and  was  il- 
legally executed ;  and  that  the  instruction 
given  to  the  jury  by  the  Court  below,  was 
erroneous.  But  it  appears,  by  the  record, 
that  there  was  a  writ  of  inquiry  against 
the  defendant,  Black,  which  seems   not   to 
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have  been  acted  upon ;  the  judgment  was, 
therefore,  incomplete,  and  the  appeal  im- 
providentlj  granted,  and  must,  conse- 
quently, be  dismissed. 


M'Cormack's  Administrator  v.  Obannon's 
Executor  and  Devisees. 

Monday.  Nov.  25th.  1811. 

BqultaMe  Rellef-Cootrlbutlon  of  SuretlM.*— A  Court 
of  canity  will  not  compel  a  security  in  a  bond  to 
contribute  to  the  relief  of  his  co-security  who  has 
been  forced  to  pay  the  debt,  unless  it  appear  that 
due  diliffence  was  used,  without  effect,  to  obtain 
reimbursement  from  the  principal  obliffor.  or  that 
he  was  insolyent. 

This  was  a  suit,  In  the  superior  Court  of 
chancery  for  the  Staunton  district,  by  the 
appellant  against  the  appellees.  M'Cor- 
mack,  the  plaintiff's  intestate,  had  been  co- 
security  with  Obannon,  for  a  certain 
Richard  Boucher,  in  a  bond  to  Henry  Whit- 
ing, on  which  judgment  was  obtained  by 
the  creditor,  and  execution  being  issued, 
was  satisfied  by  M'Cormack  alone,  whose 
administrator,  therefore,  sued  the  repre- 
sentatives of  Obannon,  for  contribution. 
The  following  opinion  and  decree  was  pro- 
nounced in  the  cause  by  Chancellor  Brown, 
the  24th  of  July,  1808. 

**The  Court  is  satisfied,  from  the  evidence 
in  this  cause,  that  the  plaintiff's  intestate, 
and  the  testator  of  the  defendant,  were  co- 
securities  of  Richard  Boucher;  that  the 
plaintiff's  intestate,  on  the  1st  day  of  Oc- 
tober, 1793,  discharged  the  whole  debt;  and 
there  is  no  evidence  to  prove  that  he  ever 
received,  either  from  Boucher  or  Obannon, 
any  payment  or  indemnity.  Obannon  was 
dead  before  judgment  was  had  on  the  bond, 
and  it  is  not  pretended  that  any  payment 
was  made  by  him.  Boucher,  it  appears,  re- 
mained in  Berkeley  county  for  about 
485  ten  'years  after  the  judgment  against 
him  and  his  securities,  and  about  two 
years  after  payment  by  M'Cormack ;  dur- 
ing which  time,  or  the  greater  part  of  it, 
he  was  possessed  of  both  real  and  personal 
property,  of  which  the  debt  might,  by  pos- 
sibility, have  been  made.  He  is  not  made 
a  defendant,  although  it  is  possible  he 
might  have  proved  a  payment,  or  satisfac- 
tion, to  M'Cormack  or  Whiting.  This 
omission,  with  the  length  of  time  between 
the  payment  by  M'Cormack,  (who,  it  ap- 
pears, lived  about  nine  months  after  the 
payment,)  and  the  institution  of  this  suit, 
might  raise  a  presumption  of  payment  by 
Boucher ;  although'it  must  be  admitted  that 
the  presumption  arising  from  these  circum- 
stances in  the  cause **t 

''The  cause  of  action  commenced  Ist  Oc- 
tober, 1793;  suit  is  instituted  the  16th  day 
of  August,  1805,  nearly  twelve  years  after; 
and  the  statute  of  limitations  is  relied  on 
by  the  defendants.  This,  it  is  contended, 
does  not  apply  to  the  present  case;  1st.  Be- 
cause co-securities  are  trustees  for  each 
other;  2dly.  The  payment,    by  M'Cormack, 


•Bqaltable  Relief— Contribution  of  Sureties.— £k)  a  ity 
will  not  .compel  a  surety  to  contribute,  nnless  it 
appear  that  due  diligence  had  been  used  without 
effect,  to  obtain  reimbursement  from  the  principal 
debtor,  or  that  he  is  insolvent  McMahon  v.  Fawcett 
2  Rand.  581,  citlnsr  the  principal  case.  The  principal 
case  is  also  cited  in  Gait  y.  Calland.  7  Leisrh.  80S. 

TThe  sentence  here  is  not  finished.  The  record 
seems  to  be  incomplete.— Note  in  Orisriaal  Edition. 


must  relate  back  to  the  date  of  the  bond; 
and,  3dly.  M'Cormack  is  to  be  considered 
a  bond  creditor." 

'*lst.  In  whatever  light  Courts  of  chan- 
cery might  formerly  have  viewed  co-securii- 
ties,  in  order  to  bring  them  within  their 
control,  and  to  do  whatever  was  considered 
just  and  equitable  between  them,  when, 
perhaps,  no  other  tribunal  had  cognizance 
of  their  case,  I  cannot,  since  our  act  of  As- 
8e:nbly  has  given  them  relief  against  each 
other  at  law,  see  why  their  undertaking 
should  be  considered  such  a  trust  as  would 
bar  the  statute  of  limitations,  which  i& 
equally  respected  by  Courts  of  chancery  and 
of  law,  except  in  cases  exclusively  within 
the  jurisdiction  of  the  former." 

'*2d.  If  the  payment  by  M'Cormack,  in 
1793,    can  be   considered  as   relating 

486  back  to  the  date  of  the  bond,  in  ♦1783, 
so  as  to  make  it  a  debt   of  Obannon*& 

to  that  date ;  and  if  the  will  of  Obannon 
can  be  construed  into  an  acknowledgment 
of  that  debt,  and  an  assumpsit  to  pay  it 
whenever  it  should  be  demandable  by 
M'Cormack  as  his  co-security,  although 
this  did  not  happen  until  nine  years  after 
his  death  ;  this  is  placing  M'Cormack  only 
where  our  act  of  Assembly  has  placed  him. 
But  if  it  is  supposed  that  the  devise  in 
Obannon's  will,  viz.  ''I  desire  that  all  my 
just  debts  be  paid,"  imposes  a  duty  upon 
the  representatives  of  Obannon  against  the 
defendant,  of  which  the  statute  affords  no 
bar ;  this  supposition  is  believed  not  to  be 
correct  whenever  the  duty  (as  here)  is  de- 
mandable at  law.  The  devise,  in  such  case, 
it  would  seem,  ought  to  have  no  greater  or 
other  effect  than  a  promise  of  payment  by 
the  testator  in  his  lifetime;  viz.  to  revive 
the  right  of  action ;  and  not  to  create  such 
a  trust  as  would  prevent  the  executor,  after 
the  lapse  of  live  years  from  his  qualifica- 
tion, from  pleading  the  statute  in  bar.  f^or 
one  ground  of  the  statute  is  the  presump- 
tion of  payment  arising  from  the  length  of 
time,"  &c. 

**In  this  case,  the  cause  of  action,  which, 
under  our  act  of  Assembly,  was  purely  legal, 
arose  nearly  twelve  years  before  the  com- 
mencement of  this  suit ;  and  I  cannot  see 
why  it  should  not  be  barred  by  the  statute, 
unless  the  plaintiff  is  to  be  considered  a 
bond  creditor  of  the  defendants." 

**3d.  If  the  plaintiff  was  now  coming  in 
with  other  creditors,  for  a  distribution  of 
the  estate  of  Boucher,  he  would  be  consid- 
ered as  standing  in  the  shoes  of  Whiting, 
the  obligee,  or,  rather,  Whiting,  the  judg- 
ment creditor;  and  this  upon  the  general 
rule  adopted  for  the  marshalling  of  assets." 

** This  is  the  doctrine  laid  down  in  the 
cases  of  Eppes  v.  Randolph,  (2  Call,  125.) 
and  Tinsley  v.  Anderson,  (3  Call,  329). 
But  this  doctrine  is  not  applicable,  it  is  be- 
lieved, in  this  case,  where  one  innocent 
security  is  seeking  contribution  from 

487  another  innocent  security.     It  *is  un- 
necessary   to   say  how  far  this  Court 

would  have  interfered,  if  M'Cormack  had 
obtained  an  assignment  of  the  bond  after 
payment;  that  has  not  been  done." 

*"*The  case  of  Parsons  &  Cole  v.  Prud- 
dock,  2  Vernon,  608,  was  a  case  between 
the  securities  in  the  bond,  and  the  special 
bail  who  was  considered,  by  the  Court,    as 
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the  obligor  himself,  and  on  that  ground 
decreed  to  pay  the  amount  of  the  judgment 
to  the  securities,  without  contribution  on 
their  part.  It  is,  therefore,  adjudged,  or- 
dered, and  decreed,  that  the  bill  of  the 
plaintiff  be  dismissed,  but  without  coats ; 
this  being  a  claim  which  the  administrator 
might  well  conceive  it  his  duty  to  prose- 
cute." 

From    this  decree  the  plaintiff  appealed. 

Williams,  for  the  appellant. 

No  counsel  for  the  appellees. 

Thursday,  January  7,  1813,  the  president 
pronounced  the  opinion  of  the  Court; 
''that  (not  deciding  any  other  point  in  this 
cause)  the  Court  is  of  opinion  that  it  does 
not  appear  that  due  diligence  was  used  to 
obtain  the  sum  claimed  of  the  principal 
obligor,  Richard  Boucher,  nor  that  he  was 
insolvent ;  and  that  there  is  no  error  in  the 
said  decree,  which  is,  therefore,  affirmed." 


Quarles  v.  Buford. 

Saturday,  Dec.  19. 1813. 

Office  Judgment— Record— Ball  Bond.*— A  clerk's  en- 
terlQsr  and  conflrminff  a  jadgrment  at  rules, 
arainst  a  defendant,  and  another  person,  as 
"security  for  his  appearance,*'  is  not  sufficient  to 
make  such  person  liable  as  appearance  bail;  but 
a  copy  of  the  bail  bond  should  be  Inserted  in  the 
transcript  of  the  record:  for  want  of  which,  the 
Judgment  should  be  reversed. 

In  an  action  of  debt,  on  a  bond,  in  behalf 
of  John  Buford,  assignee  of  John  H. 
488  Pate  &  Co.,  against  William  *Hawes, 
a  judgment  was  entered,  and  con- 
firmed, in  the  clerk's  office  of  Bedford 
county,  against  the  defendant,  *'and  Wil- 
liam Quarles,  the  security  for  his  appear- 
ance,'* who,  thereupon,  appealed  to  the 
district  Court,  and,  the  judgment  being 
there  affirmed,  again  appealed  to  this  Court. 
The  writ  was  not  inserted  in  the  transcript 
of  the  record  ;t  and  it  did  not  appear 
whether  any  bail  bond  was  taken. 

Tuesday,  December  22,  the  president 
pronounced  the  Court's  opinion,  that  both 
judgments  be  reversed,  **because  it  does 
not  appear,  by  the  record,  that  the  appel- 
lant was  bail  for  the  defendant,  Hawes; 
there  being  no  bail  bond,  (t)  nor  a  copy 
thereof,  which  the  law  requires  should  be 
returned  with  the  writ,  and  filed  with  the 
same  in  the  clerk's  office." 


Roberts  v.  Jordans. 

Thursday,  Jan.  7. 1818. 

f .  loJuactlons.S— The  pendency  of  a  bill  In  equity,  in  a 
county  Court,  after  dissolution  of  an  injunction, 
is  no  bar  to  the  complainant's  obtaininff  another 
injunction  from  the  superior  Court  of  chancery. 

a.  Some-^udffment  at  Law— Chancery  Practice  J -On 
a  bill  of  Injunction,  to  stay  proceedings  on  a 
judgment  at  law,  if  it  appear  from  a  commis- 
sioner's report,  not  excepted  to  by  the  defendant. 


^Office  Judflrment— Record— Ball  Bond.— The  judsr- 
mentwasby  default  for  want  of  appearance,  and 
consequent^'  the  writ  and  bail  bond  are  parts  of 
the  record.  Minff  y.  Gwalkin,  6  Rand.  551,  citinsr 
the  principal  case. 

tSee  Payne  and  Fairfax  v.  Grim.  2  Munf.  297,  and 
Hill  V.  Harvey.  2  Munf.  525.  528. 

tSee  Rev.  Code,  vol.  1.  p.  78,  sect.  26:  p.  87,  sect  20: 
and  Rev.  Code,  vol.  2,  p.  17. 

Ilnjunctlons.— See  monoflrraphic  note  on  "Injunc- 
tions" appended  to  Clay  tor  v.  Anthony,  15Gratt  518. 

H  Chancery  Practice— Decree  between  Codefendants.— 
On  this  subject  the  principal  case  is  cited  in  foot-note 
toOuldv.  Myers.  23  Gratt.  884:  Blair  v.  Thompson, 


that  the  complainant  Is  entitled  to  a  credit  which 
the  defendant  failed  to  fflve.  the  Court  ouffht  not 
to  set  aside  the  order  for  account  and  dlsmias  the 
bill,  on  the  ground  that  the  complainant  had  neg- 
lected to  carry  into  effect  a  previous  order  refer- 
rinsr,  by  consent  of  parties,  the  accounts  between 
them  to  a  different  commissioner:  but  the  last 
order  having  been  made  on  the  defendant*s 
motion,  the  report  beinff  excepted  to  for  want  of 
notice,  to  the  complainant,  of  the  time  and  place 
of  taking  the  account,  and  such  exception  appear- 
insr  well  founded,  a  new  account  ouffht  to  be  di- 
rected to  be  taken. 
3.  Same— Against  Aaalgnee  of  Bond— Dls«oliitloa— 
Decree.— A  Court  of  equity,  having  dissolved  an 
injunction  against  the  assignee  of  a  bond,  because 
the  payments,  for  which  credits  are  claimed  by 
the  complainant  were  made  to  the  obligee  after 
notice  of  the  assignment  ought  farther  to  decree, 
that  the  obligee  (being  a  defendant  to  the  bill)  do 
repay  the  sum  so  received  by  him.  so  soon  as  the 
complainant  shall  have  paid  the  amount  of  the 
judgment  to  the  assignee. 

The  appellant,  Joseph  Roberts,  filed  his 
bill,  in  the  superior  Court  of  chancery, 
489  for  the  Richmond  district,  'ag^ainst 
Reuben  Jordan  and  Benjamin  Jordan, 
for  an  injunction  to  stay  proceeding's  on  a 
judgment  obtained  by  Benjamin  Jordan, 
assignee  of  Reuben  Jordan,  against  him, 
as  surety  for  s  certain  Abner  Witt,  in 
a  bond  for  9,000  pounds  of  tobacco,  dated 
the  13th  of  January,  1780.  The  bond  was 
assigned  the  20th  of  September,  1782;  and 
had  a  credit  indorsed  of  2,500  pounds  of  to- 
bacco, received  by  the  assignee  the  7th  of 
April,  1784.  The  credits  claimed  in  the  bill, 
were  **for  3,600  pounds  of  tobacco,  received 
by  the  said  Jordan,  on  the  8th  of  August, 
1786;  for  2,500  pounds  of  tobacco  received 
by  Thomas  Millar,  attorney  at  law,  Sep- 
tember 5,  1785,  by  virtue  of  a  judgment  ob- 
tained by  one  Samuel  Ferguson,  against 
the  said  Witt,  upon  an  order  accepted  by 
him,  on  account  of  the  slave,  for  the  price 
whereof  the  bond  was  given ;  which  order 
was  drawn  by  the  said  Jordan  ;  for  a  hogs- 
head of  tobacco,  paid  by  the  said  Witt  to 
Joseph  Tucker;  for  1,500  pounds  of  tobacco, 
paid  by  the  said  Witt  to  David  Shelton,  by 
the  direction  of  the  said  Jordan ;  and  for 
2,500  pounds  of  tobacco,  paid  Benjamin 
Jordan,  the  7th  of  April,  1784. »» 

The  answer  of  Reuben  Jordan  denied  that 
any  payment  had  been  made  on  account  of 
the  said  debt,  except  the  quantity  of  3,600 
pounds  of  tobacco,  settled  for,  and  accounted 
for,  by  Benjamin  Jordan. 

John  Jordan,  administrator  of  Benjamin, 
filed  an  answer,  stating,  that  he  had 
no  knowledge  of  the  allegations  in  the  bill; 
that  the  complainant  had  filed,  in  the 
county  Court  of  Amherst,  a  bill  of  injunc- 
tion, to  stay  proceedings  on  the  judgment 
now  in  question ;  in  which  bill  he  stated 
nearly  the  same  grounds  of  equity  as  those 
stated  in  the  present  bill;  that  the  said 
Benjamin  Jordan  regularly  defended  that 
bill ;  and  that  the  same  was  dismissed  by 
the  Court  of  Amherst,  after  hearing  the 
parties.  The  respondent  relied  on  the  an- 
swer filed,  by  his  intestate,  to  the  bill  in 
Amherst  Court;  and  farther  set  forth,  that 
he  always  understood,  and  believed,  his  in- 
testate was  not  personally  interested  in  the 


11  Gratt  447:  foot-note  to  Dade  ▼.  Madison.  5  Leigh 
401:  monographic  note  on  "Decrees"  appended  to 
Evans  v.  Spurgin.  11  Oratt  616. 

Same-Costs.— The  principal  case  is  cited  with 
approval  In  Drake  v.  Lyons.  0  Oratt  57. 

See  generally,  monographic  note  on  "Costs"  ap- 
pended to  Jones  V.  Tatum.  10  Oratt  790. 
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collection      of      the      bond,      which 

490  *wa8  assigned   to  him  merely  for  the 
purpose  of    collecting    it   more   Qon- 

venieotly,  as  Reuben  Jordan  (the  obligee) 
did  not  reside  in  Virginia ;  and  that  the 
amount,  when  collected,  was  to  be  applied 
to  the  payment  of  a  debt  due  from  the  said 
Reuben  to  the  estate  of  Charles  Irving,  for 
which  tke  said  Benjamin  was  agent. 
''This  belief  was  founded  on  conversations 
which  tne  respondent  had  with  his  intes- 
tate." 

A  transcript  of  the  proceedings  in  Am- 
herst county  Court  was  an  exhibit,  from 
which  it  appeared  that  Reuben  Jordan's 
answer  to  the  bill  there  filed,  was,  in  sub- 
stance, the  same  with  his  answer  in  the 
present  case.  The  answer  of  Benjamin 
Jordan  stated,  that  he  gave  a  valuable  con- 
sideration for  the  bond  before  it  became 
due ;  that,  after  it  became  due,  he  presented 
it  to  Abner  Witt, '  *  who  acknowledged  it,  and 
proniised  payment,  and  accordingly  paid 
three  hogsheads  of  tobacco,  for  which  credit 
was  given  ;*  and,  if  he  had  paid  Reuben 
Jordan  any  thing,  it  must  have  been  paid 
since  he  knew  of  the  assignment."  It  did 
not  appear  that  the  bill  was  dismissed  by 
the  county  Court;  but  that,  on  the  25th  of 
May,  1798,  the  injunction  was  there  dis- 
solved, a  decree  rendered  for  costs,  and  a 
motion  of  the  complainant,  for  an  appeal, 
overruled. 

The  bill  in  the  superior  Court  of  chan- 
cery, was  filed  in  August,  1796,  and  a  new 
injunction  granted. 

In  October,  1804,  by  consent  of  parties, 
the  Court  referred  the  accounts,  between 
them,  to  one  William  Crawford.  In  March, 
1805,  John  Jordan  caused  the  suit  to  be  set 
for  hearing.  In  March,  1806,  on  the  de- 
fendant's motion,  the  accounts  were  re- 
ferred to  a  commissioner  of  the  Court,  who 
made  his  report  the  6th  of  October  follow- 
ing ;  on  the  face  of  which  it  appeared,  that 
when  a  notice,  requiring  the  attendance  of 
the  parties,  had  been  issued,  but  not  re- 
turned,   the   commissioner  proceeded 

491  to  ^examine  and  state   the   accounts, 
at  the  instance  of  the  counsel  for  the 

defendants.  In  addition  to  the  credit  en- 
dorsed on  the  bond,  he  allowed  the  com- 
plainant a  credit,  on  the  Uth  of  March, 
1783,  for  2,100  pounds  of  tobacco,  for  which 
an  order  was  drawn  by  Benjamin  Jordan 
on  Abner  Witt,  bearing  that  date,  and  ac- 
cepted by  him;  but  rejected  the  other 
credits  claimed  in  the  bill.  To  this  report 
the  complainant  excepted,  * 'because  no 
notice  had  been  given  of  the  time  of  ex- 
ecuting it;  or,  at  least,  none  appears  to 
have  been  delivered;  and  because  the 
credits,  to  which  the  evidence  entitled  him, 
had  not  been  given."  The  cause  was 
heard,  by  Chancellor  Taylor,  the  day  after 
the  report  came  in ;  though  the  plaintiff 
objected,  and  moved  a  recommitment;  but 
the  hearing  appears  to  have  been  "on  the 
bill,  answers,  replication,  and  exhibits;" 
(without  regarding  the  report;)  whereupon, 
the  chancellor,  "setting  aside  the  order  for 
account  made  in  this  cause,"  dismissed  the 
bill,  with   costs :  from  which  decree  an  ap- 


*Note.  Tills  alleffation  appears  to  bave  been  In- 
correct; tbc  only  credit  fflven  on  the  bond  beinsr  for 
8,600  ponnifs  of  tobacco.— Note  in  Orlfflnal  Edition. 


peal  was  granted,  and  writ  of   supersedeas 
awarded,  by  a  judge  of  this  Court. 

The  cause  was  submitted  without  argu- 
ment; and  the  following  opinion  of  this 
Court  was  pronounced  by  Judge  Roane,  on 
Thursday,  the  7th  of  January,  1813. 

'*The  Court  is  of  opinion  that  the  pend- 
ency of  the  suit  in  the  county  Court  of 
Amherst,  referred  to  in  the  answer  of  the 
appellee,  John  Jordan,  was  no  bar  to  the 
relief  prayed  for  in  the  Court  of  chancery ; 
and  that  the  said  decree  is  erroneous  in 
dismissing  the  bill ;  both  because  there  waa 
no  notice  given  to  the  appellant  of  the  time 
and  place  of  taking  the  account,  and  be- 
cause it  appears,  by  a  report,  not  excepted 
to  by  the  appellees,  that  the  appellant  was 
entitled  to  a  credit  for  2,100  pounds  of  to- 
bacco." 

Decree  reversed,  and  the  cause  remanded 
to  the  Court  of  chancery,  ''with  directions 
to  that  Court  to  have  an  account  taken  be- 
tween   the    parties,    on  due  notice;  and  if, 
upon    such  account,'  it  shall  appear 

492  that   the   representatives  *of  Charles 
Irving,    deceased,    have   no  claim  to 

the  debt  in  controversy,  that  the  injunction 
be  made  perpetual  as  to  all  payments  made 
either  to  Reuben  or  Benjamin  Jordan; 
otherwise,  only  as  to  such  sum,  or  sums, 
as  it  shall  appear  had  been  paid  to  Reuben 
Jordan  before  notice  of  assignment,  or  to 
Benjamin  Jordan  after,  and  which  have  not 
been  credited  on  the  bond,  and  dissolve  the 
injunction  for  the  balance;  and  in  this 
latter  event,  also,  to  decree,  that  Reuben 
Jordan  do  pay  to  the  appellant  any  sums 
received  by  him  after  notice  of  the  assign- 
ment, so  soon  as  the  appellant  shall  have 
paid  the  amount  of  the  judgment  at  law, 
or  such  part  thereof  as  he  shall  be  awarded 
to  pay."  

Bowers  and  Others,  Justices  of  Southamp- 
ton, V.  Miliar. 

Monday.  January  4tb,  1818. 

Sheriffs— Appolotmeat— Case  at  Bar.— If  two  of  the 

persons  nominated  to  the  ffoyernor  by  a  county 
Conrt,  have  snccessively  been  commissioned  to 
execute  the  office  of  sbejiff  in  such  county,  and 
each  has  failed  to  give  bond  within  the  time  pre- 
scribed by  law.t  the  governor,  with  advice  of 
council,  cannot  thereupon  commission  the  person 
who  was  commissioned  in  the  first  instance. 

A  conditional  writ  of  mandamus,  wa& 
awarded  by  the  superior  Court  of  Southamp- 
ton, commanding  the  members  of  the  county 
Court  to  admit  James  Millar  to  qualify  to 
his  commission,  as  sheriif  of  said  county, 
or  to  show  cause  wherefore  they  refused  to 
admit  him.  The  return  on  the  writ  was  in 
the  following  words:  *'We,  Carr  Bowers, 
Jeremiah  Cobb,  Benjamin  Cobb,  and  Jones 
Jones,  justices  of  the  peace  within  men- 
tioned, to  the  honourable  the  judge  of  the 
superior  Court  of  law,  for  the  county  of 
Southampton,  do  most  humbly  certify,  that 
it  appears  to  us,  from  the  records  of  July 
Court,  1811,  that  James  Millar,  Samuel 
Blunt,  and  Jacob  Darden,  gentlemen,  were, 
by  that  Court,  recommended  as  fit  persons  to 
execute  the  office  of  Sheriff  of  Southampton 
county,  for  the  ensuing  year,  and  that 

493  that  recommendation  *wa8  forwarded 
to  the  executive ;  and  it  also  appears 

to  the  Court,  from  the  testimony  of  Samuel 


tSee  Rev.  Code.  yoL  1,  ch.  80,  sect.  8, 4.  p.  lao. 
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Kello,  clerk  of  this  Court,  that,  some  time 
in  the  month  of  October,  1811,  as  he  be- 
lieves, he  received  an  envelope,  directed  to 
him,  covering  a  commission  appointing 
the  said  James  Millar  sheriff,  which  he 
put  and  placed  in  his  office,  and  was  there 
kept  in  a  conspicuous  place  for  two  months, 
from  the  date  of  the  said  commission ;  that 
dome  time  in  December,  two  months  hav- 
ing elapsed  from  the  date  of  the  said 
James  Millar's  commission,  he  certified  to 
the  executive,  the  failure  of  the  said  James 
Millar  to  give  bond  and  security  accord- 
ing to  law;  that  some  time  in  the  same 
month,  December,  he,  the  said  Samuel 
Kello,  received  another  envelope,  directed 
to  him,  90vering  a  commission  appointing 
Samuel  Blunt  to  be  sheriff  of  this  county, 
which  said  commission  was  dated  the  23d 
day  of  December,  1811 ;  that  that  commis- 
sion was  also  kept  in  the  office,  in  a  con- 
spicuous place,  until  the  17th  of  February, 
1812,  when  James  Rochelle,  the  deputy  of 
the  said  Samuel  Kello,  informed  him  that 
James  Millar  had  inquired  if  there  was  a 
commission  appointing  Samuel  Blunt  to 
be  sheriff;  and  the  said  Samuel  Kello 
directed  him,  the  said  James  Rochelle,  to 
deliver  the  said  commission  to  him,  the 
said  Samuel  Blunt;  that  on  the  24th  of  the 
month  of  February,  1812,  the  said  Samuel 
Kello  certified  the  failure  of  him,  the  said 
Samuel  Blunt,  to  give  bond  and  security 
according  to  law ;  that  it  also  appears  to 
the  Court,  from  the  testimony  of  James 
Rochelle,  deputy  clerk  of  this  county, 
that,  on  or  about  the  8th  day  of  March, 
last  past,  James  Millar  handed  to  him,  the 
said  James  Rochelle,  an  envelope,  directed 
to  the  clerk  of  Southampton  county  Court, 
covering  a  second  commission  appointing 
him,  the  said  James  Millar,  sheriff  of  this 
county,  which  commission  was  dated  the 
19th  day  of  February,  1812;  which  said 
commission,  the  said  James  Rochelle, 
handed  to  the  said  James  Millar.  The 
Court,  after  hearing  the  foregoing  testi- 
mony, and  all  the  circumstances  of 
494  the  case,  are  of  opinion,  *that 
the  second  commission,  appointing 
James  Millar  to  be  sheriff  of  this  county, 
had  been  illegally  and  improvidently  is- 
sued, and  it  is,  therefore,  \oid;  and  for  the 
reasons  foregoing,  we  have  refused  to  ad- 
mit the  said  James  Millar  to  qualify  as 
sheriff  of  this  county,  under  the  said  sec- 
ond commission,"  &c. 

The  superior  Court  of  law  adjudged  the 
return  insufficient,  and  awarded  a  peremp- 
tory mandamus;  whereupon,  the  said 
justices,  and  Jacob  Darden,  the  competitor 
for  the  sheriffalty,  (who  had  appeared  in 
Court,  and  acknowledged  service  of  the 
conditional  writ,)  prayed  an  appeal  to 
this  Court. 

Thursday,  the  7th  of  January,  1813,  the 
president  pronounced  the  Court's  opinion, 
''that  the  sheriff's  commission  to  the  ap- 
pellee, now  the  subject  of  controversy,  was 
improvidently  issuecl,  and,  therefore,  >oid; 
and,  consequently,  the  mandamus  afore- 
said, was  erroneously  awarded." 

Judgment  reversed,  and  the  mandamus 
quashed. 


495  ♦Fall  V.  Th3  Overseers  of  the  Poor  of 

Augusta  County. 

October,  1811. 

I.  Bastardy  Proceedlfiffs— When  Father  UaMe  for  Sop. 
portof  Bastard.*— Under  the  18th  secUon  of  the  act 
of  1792.  "provldlnff  for  the  poor,"  Ac.  a  person  Is 
not  to  be  bonnd  to  support  a  bastard  child,  unless 
it  appear  that  such  cQlld  h\s  either  actually  been 
or  is  likely  to  be.  chargeable  to  the  parish.  And. 
where  the  bastard  child  has  never  been  placed  on 
the  parish  list,  but  has  been  supported  without 
any  enff axemen t  of  the  Overseers  of  the  Poor 
respectinsr  it,  the  Court  is  not  authorized  to  enter 
a  retrospective  Judsrment.  compellinsr  its  alleffed 
father  to  pay  for  its  previous  maintenance. 

a.  5aiae— Evidence— Criminal  Intercourse  with  Other 
Men.— If  a  slnffle  woman,  having  been  delivered  of 
a  bastard  child,  on  her  oath,  charge  a  certain  man 
with  beiuff  its  father,  and  aver  that  there  is  no 
possibility  of  her  beinsr  mistaken:  it  is  competent 
for  the  person  accused  to  invalidate  her  testi- 
mony by  provinsr  that,  about  nine  months  before 
its  birth,  she  was  guilty  of  criminal  intercourse 
with  other  men.  But  if  the  defendant  admit  that 
he,  also,  had  criminal  intercourse  with  her  about 
the  same  time,  such  proof  may  be  relected.  and 
he  may  be  confined  to  proof  of  the  areneral  char- 
acter of  the  mother. 

On  the  14th  of  November,  1797,  Daniel 
Fall,  of  the  county  of  Augusta,  was 
charged,  before  Jacob  Swoope,  a  justice  of 
the  peace  for  the  said  county,  by  Catharine 
Thyrey,  an  unmarried  woman,  with  beingf 
the  father  of  a  bastard  child  which  she 
had  borne.  The  justice  recognised  him  to 
appear  at  the  next  county  Court,  and  to 
perform  such  order  as  they  should  then 
make.  The  recital  of  the  charge,  in  the 
recognisance,  was,  '* Whereas,  Catharine 
Thyrey,  of  said  county,  single  woman, 
hath,  by  her  examination,  on  oath,  before 
me,  declared,  that  on  the  15th  of  January, 
17%,  last,  she  was  delivered  of  a  bastard 
child,  in  the  county  aforesaid,  which  is 
likely  to  become  chargeable  to  the  said 
county,  and  hath  charged  the  above-bound 
Daniel  Fall  with  having  gotten  her  with 
child;  now,  if  the  said  Daniel  Fall," 
&c.  The  defendant  appeared  accordingly, 
and  the  recognisance  was  continued  from 
teim  to  term  until  the  August  Court,  1798, 
when  his  counsel  filed  a  plea  in  bar,  setting^ 
forth  that  he  had  appeared  on  the  17th  of 
August,  and  18th  of  October,  1796,  in  pur- 
suance of  recognisances  successively  ob- 
tained against  him,  at  the  instance  of  the 
same  woman,  and  for  the  same  offence,  and 
in  each  instance  had  been  discharged  by 
the  Court.  The  counsel  for  the  Overseers 
of  the  Poor,  filed  a  replication,  stating 
that  the  defendant  was  not,  in  either  case, 
discharged  on  hearing,  or  on  the  merits  of 
the  cause,  but,  in  the  first  instance,  for 
irregularity  in  the  recognisance,  and,  in  the 
second,  for  want  of  prosecution,  which  he 
averred  was  no  legal  discharge.  The  Court 
overruled  the  plea,  and  continued  the 
cause. 

496  *At  November  term,  1798,    the    de- 
fendant filed  another  plea,  that  Cath- 


•Bastardy  Proceedla^s— When  Father  Uablefor  Sap. 
port  of  Bastard.— A  person  accused  of  being-  the 
father  of  a  bastard  child,  cannot  lawfully  be  bound 
to  support  such  child  without  a  written  charge 
before  the  magistrate  by  its  mother;  nor  unless  It 
appears  that  the  warrant  was  Issued  by  the  magis- 
trate upon  the  application  of  the  overseers  of  the 
poor,  or  one  of  them  or  that  they,  or  one  of  them, 
were  parties  to  the  cause  in  court,  making  the  order 
against  such  person.  Mann  ▼.  Ck>m.,  6  Munf.  45S. 
citing  the  principal  case.  See  further,  monographic 
note  on  "Parent  and  Child"  appended  to  Armstrong 
V.  Stone,  9  Gratt  102. 
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arine  Thyrey  had  lately  intermarried  with 
a  certain  John  Wikle,  **who  is  folly  able  to 
maintain  her,  and  her  said  child,  so  that 
the  said  child  is  neither  likely,  nor  is,  or 
«ver  hath  been,  chargeable  to  said  county," 
Ac.  To  this  plea  the  Overseers,  by  their 
counfiel,  demurred;  but,  on  argument,  the 
Court  overruled  the  demurrer,  and,  adjudg- 
ing the  plea  good,  discharged  the  defend- 
ant. Upon  au  appeal  to  the  district  Court 
of  Staunton,  at  September  term,  1800,  the 
•decision  of  the  county  Court  was  reversed, 
and  their  proceedings  annulled,  as  far  back 
as  the  continuance  in  October,  1796;  and 
the  cause  was  remanded  for  further  pro- 
ceedings. The  trial  came  on  in  February, 
1802,  "when,  it  appearing  to  the  county 
Court  that  the  said  Fall  was  guilty  of  the 
charge  alleged  against  him,  in  his  recog- 
nisance, it  was  ordered  that  he  be  bound 
in  a  recognisance,  with  security,  for  the 
payment  of  three  hundred  dollars,  according 
to  law,  to  wit,  thirty-three  dollars  and 
thirty-three  cents  and  a  third,  annually, 
from  the  15th  day  of  January,  17%,  (that 
being  the  time  of  the  birth  of  Hannah 
Thyrey,  the  child  referred  to  in  the  said 
recognisance, )  until  she  shall  arrive  at  the 
age  of  nine  years;  and  it  appearing  to  the 
«aid  Court  that  six  years  of  the  time  had 
already  elapsed,  it  was  ordered  that  he  pay 
the  instalments  then  due  on  the  first  of 
June  ensuing,  and  the  other  three,  in  or- 
der, as  they  should  respectively  become 
due ;  provided  that  future  expenses  should 
be  necessarily  incurred."  The  defendant 
had  offered  evidence  '*to  j>rove  that  the 
mother  of  the  bastard  child,  in  and  about 
nine  months  before  its  birth,  was  guilty  of 
criminal  commerce  with  other  men,  as  well 
to  prove  that  he  was  not  the  father,  as  to 
invalidate  the  evidence  of  the  mother,  who 
was  the  only  witness  to  prove  him  to  be 
the  father,  and  who  swore  that  there  was 
no  possibility  of  her  being  mistaken  that 
he  was  really  the  father ;  to  which  evidence, 
the  attorney  for  the  Overseers  of  the  Poor, 
objected,    alleging    that  such    examination 

might  criminate  persons  not  before 
497      the   Court,  and    *that   no   particular 

facts  ought  to  be  proved ;  whereupon 
the  Court  rejected  that  evidence ;  but  deter- 
mined that  the  defendant  might  examine 
Witnesses  to  prove  her  general  character  as 
to  virtue  or  truth,  and,  also,  might  prove 
any  conversation  that  she  had  made  use 
of,  wherein  she  contradicted  herself;  but 
that  no  particular  facts  of  criminal  com- 
merce should  be  proved."  To  this  opinion 
of  the  Court  the  defendant  excepted,  and, 
also,  objected  to  the  judgment  above  men- 
tioned, because,  in  his  opinion,  it  was  too 
unlimited,  and  because  it  put  it  in  the 
power  of  the  Overseers  of  the  Poor  to  draw 
from  him  the  sum  of  200  dollars  for  the 
time  which  had  elapsed  since  the  birth  of 
the  child,  during  which,  It  was  acknowl- 
edged, it  had  never  been  taken  on  the  par- 
ish list,  but  had  been  supported  by  the 
father  of  Its  mother,  without  any  engage- 
ment, being  proved  to  the  Court,  of  the 
Overseers  to  pay  him  therefor.  But  the 
Court  overruled  the  objection,  being  of 
Opinion  that  the  Overseers  had  a  right  to 
make  a  reasonable  compensation  for  the 
maintenance   of  the   child   heretofore,   al- 


though not  taken  on  the  parish  list,  and 
to  call  upon  the  said  Fall  therefore,  out 
of  the  first  instalments,  payable  in  June 
as  aforesaid.  The  defendant  again  ex- 
cepted, and  appealed  from  the  judgment  to 
the  district  Court,  which,  in  April,  1803, 
affirmed  it,  and  remanded  the  cause,  with 
directions,  that  a  recognisance  should  be 
taken  agreeably  thereto. 

The  recognisance  was  accordingly  taken, 
but  the  defendant  refused  to  pay  any  of 
the  instalments.  Whereupon  a  notice  was 
given,  and  motion  made,  by  William  Pat- 
rick, president  of  the  Overseers,  in  Octo- 
ber, 1804,  for  a  judgment  against  him  for 
the  sum  of  266  dollars  and  66  cents,  with 
interest  from  the  time  each  payment  ought 
to  have  been  made,  until  paid ;  that  being 
the  amount  of  eight  years  maintenance 
of  the  child,  at  the  rate  of  33  dollars  and 
333^  cents  per  annum.  At  the  hearing  of 
the  motion,  the  plaintiff  withdrew  it  as  to 
two  instalments,  and  insisted  only  for  the 
sum  due  for  the  first  six  years,  which  had 
been  ordered  to  be  paid  on  the  1st  day 
498  of  *^June,  1802,  and  to  leave  the  bal- 
ance subject  to  a  future  investiga- 
tion. The  Court  gave  judgment  for  200 
dollars,  with  interest  thereon,  to  be  com- 
puted after  the  rate  of  five  per  centum  per 
annum,  from  the  1st  day  of  June,  1802, 
until  payment,  and  costs.  The  defendant 
appealed  to  the  district  Court,  which,  in 
April,  1805,  reversed  the  judgment,  on  the 
ground  that  interest  ought  not  to  have  been 
charged  against  him ;:  but  entered  another 
for  the  principal  sum  of  200  dollars,  and 
the  costs  expended  in  the  county  Court. 
The  appellant  filed  a  bill  of  exceptions  to 
the  opinion  of  the  district  Court,  setting 
forth  that  his  counsel  moved  the  said  Court 
to  send  the  cause  back  to  the  county  Court, 
there  to  be  further  proceeded  in,  "alleging 
that  he  wished  to  defend  the  motion  by 
showing  that  neither  the  parish  of  Augusta, 
nor  the  Overseers  of  that  county,  on  their 
behalf,  had  ever  incurred  one  cent  of  cost, 
for  the  maintenance  of  said  child,  from  its 
birth  until  the  present  time;  and  that  it 
was  proper  for  such  a  defence  to  be  made 
and  inquired  into  before  the  county  Court 
alone;  but  that,  if  the  district  Court 
thought  the  case,  after  reversal,  could  be 
retained  for  a  trial  and  hearing  on  the 
merits,  he  offered  evidence  to  the  said 
Court,  to  wit,  the  clerk  of  the  board  of 
Overseers  of  the  Poor  of  Augusta,  and  the 
books  and  records  of  the  proceedings  of 
that  body,  to  show  that  the  said  child 
never  had  been  a  parish  charge,  and  that 
neither  the  parish  of  Augusta,  nor  the  Over- 
seers of  the  Poor  of  that  parish,  or  county, 
ever  had  incurred  a  cent  of  charge  for 
the  maintenance  of  said  child  from  its  birth 
until  this  day;  but  the  Court  (without  de- 
ciding whether  the  Court  could  hear  evi- 
dence of  the  above  kind,  or  could  retain 
the  cause  for  that  purpose)  rejected  the  ap- 
plication to  send  the  cause  back  to  the 
county  Court,  or  to  hear  the  evidence  afore- 
said, being  of  opinion  that  the  question 
was  closed  by  the  decision  of  the  county 
Court  of  the  23d  day  of  February,  1802,  rec- 
ognising the  appellant;  which  decision  had 
been- affirmed  in  the  said  district  Court  on 
the    12th    day    of    April,    1803,  and   that. 
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therefore,  *sach    evidence    would    be 
improper   either   before    the     county 
Court,  or  the  said  district  Court.'' 

The  appellant  obtained  a  writ  of  super- 
sedeas, on  the  1st  of  July,  1807,  from  a 
judge  of  this  Court,  to  both  the  judgments. 

Chapman    Johnson,    for  the    plaintiff  in 
error,    assigned,    in    the   petition    for   the 
supersedeas,  the    following  reasons   for  re 
versing  the  judgments: 

The  first  affirmance  in  the  district  Court 
was  wrong;  because  the  proceedings 
affirmed  were  erroneous  in  three  things : 

1st.  It  was  error  in  the  county  Court  to 
overrule  a  plea,  to  which  there  was  a  repli- 
cation, on  which  no  issue  was  taken,  and 
on  which  no  jury  had  passed.  If  the  plea 
were  improper,  they  ought  to  have  rejected 
it;  if  insufficient,  there  should  have  been  a 
demurrer;  but  being  admitted  proper  and 
sufficient  by  the  replication,  that  replication 
should  have  been  tried  in  legal  form.  It 
will  be  remarked,  that  the  district  Court,  in 
their  first  reversal,  havo  left  these  plead- 
ings untouched ;  so  that  they  now  consti- 
tute a  part  of  the  proceedings  on  which  the 
second  judgment  of  the  county  Court  is 
founded. 

2dly.  It  was  error  to  reject  the  testimony 
offered  by  Fall.  Though  it  is  admitted  to 
be  true,  as  a  general  rule,  that  you  must 
impeach  a  witness's  credit  by  evidence  of 
general  reputation,  yet  it  is  as  certainly 
true  that  you  may  impeach  it  by  contra- 
dicting any  particular  fact  stated,  on  oath, 
in  the  testimony  of  the  witness.  Now,  is 
not  evidence  of  carnal  intercourse  with 
other  men,  about  the  time  of  conception, 
conclusive  to  show  that  the  witness  has 
not  sworn  correctly,  when  she  says  that  it 
is  impossible  for  any  other  man  to  have 
been  the  father  of    her  child? 

And,  3dly.  It  was  error  to  bind  the  de- 
fendant to  pay  200  dollars  to  the  overseers 
of  the  poor,  when  the  parish  had  not  en- 
countered, and  were  not  legally  bound  to 
encounter,  a  farthing  of  expense.  The 
500  act  of  Assembly,  on  *this  subject,  is 
intended  solely  for  the  indemnifica- 
tion of  the  parish,  and  is  entirely  prospect- 
ive. That  this  law  is  intended  entirely 
for  the  indemnification  of  the  parish,  is 
seen  from  many  circumstances.  The  act 
in  which  the  law  is  contained,  is,  '*an  act 
providing  for  the  poor,  and  declaring  who 
shall  be  deemed  vagrants."  The  overseers 
of  the  poor  are  solely  entrusted  with  its 
execution ;  they  are  authorised  to  act  only 
when  a  child  is  *  ^chargeable,  or  likely  to 
become  chargeable,  to  the  county."  The 
Court  are  only  authorized  to  bind  the 
father  for  maintenance,  when  they  shall 
adjudge  the  child  *' likely  to  become  charge- 
able to  the  county,  and  for  such  time  as 
such  child  is  likely  to  become  chargeable 
to  the  county,  and  no  longer."  All  these 
quotations  from  the  law,  and  its  title, 
show,  most  conclusively,  that  the  indem- 
nity of  the  parish  is  the  only  object  of  the 
law.  A  part  of  them  shows,  too,  the  law 
is  only  prospective,  and  that  the  Court 
have  only  a  power  to  provide  for  future  ex- 
penses. Whether  future  or  past,  though,  is 
immaterial  here,  because  there  had  been 
none  previous  to  the  judgment.  If,  then, 
.  the  indemnity  of  the   parish   be   the    only 


object  of  the  law,  it  is  surely  a  prostitu- 
tion of  it  to  use  it  for  the  purpose  of  en- 
riching the  overseers,  or  a  prostitution  of 
the  overseers,  to  use  them  as  the  mere 
vehicle  to  retribute  or  revenge  the  mother 
of  the  child,  or  her  father. 

Another  objection  might  be  made  to  this 
part  of  the  proceedings  of  the  county 
Court,  if  another  were  necessary.  By  the 
recognisance,  it  does  not  appear  that  your 
petitioner  was  charged  with  being  the 
father  of  this  child:  and  the  Court  only 
adjudge  him  guilty  of  the  charge  alleged 
against  him  in  the  recognisance. 

The  last  judgment  of  the  district  Court 
is  erroneous,  because,  after  reversing  the 
judgment  of  the  county  Court,  they  had  no 
evidence  whatever  on  which  to  render  their 
judgment,  except  the  evidence  of  the  re- 
cognisance, and  the  refusal  to  pay  the  in- 
stalments. Now,  we  say  that  it  is 
competent  for  a  Court,  on  motion  for  pay- 
ment of  the  instalments,  to  hear  evi- 
dence  that  there   is    no  occasion  for 

501  *^the  use  of  these   instalments.     On  a 
motion,  the  Court  will  hear  equitable 

as  well  as  legal  proof.  This  recognisance, 
being  taken  for  the  indemnity  of  the  par- 
ish, ought  not  to  be  used  but  for  that  pur- 
pose. If  the  parish  have  expended  nothings 
contracted  for  nothing,  can  they  want  an 
indemnity?  Suppose  the  child  had  died, 
immediately  after  the  judgment  of  the 
Court,  would  not  this  have  been  proper 
evidence  on  a  motion  for  future  instal- 
ments? and  would  the  Court  have  ordered 
payment,  after  hearing  this  evidence?  The 
only  effect  of  this  evidence  is,  to  show  that 
the  parish  do  not  want  the  money.  Then» 
why  shall  not  the  same  thing  be  shown  by 
other  evidence,  on  a  motion  for  other  in- 
stalments? It  is  said  that  the  former  judg- 
ment of  the  Court  had  decided  that  point. 
The  former  judgment  could  not  have  de- 
cided it,  because  that  judgment  does  ex- 
pressly admit  that  no  expense  has  been 
incurred,  but  makes  the  appropriation  of 
money  upon  the  hypothesis,  that  overseera 
were  at  liberty  yet  to  incur  expense  for 
former  maintenance.  Then,  ought  it  not  to 
have  been  shown  that  they  had  incurred  this 
expense  before  they  demanded  the  money? 
Suppose  they  had  recovered  the  money 
first,  and  then  refused  to  make  any  com- 
pensation for  former  maintenance;  who 
could  have  maintained  a  suit  against 
them? 

But  if  the  first  affirmance  of  the  district 
Court  was  wrong,  their  last  judgment, 
which  is  founded  on  it,  must  be  wrong 
also,  and  both  must  be  reversed  together. 

November  23d,  1813,  the  judges  pronounced 
their  opinions. 

JUDGE  BROOKE.  It  is  unnecessary 
to  notice  all  the  points  that  were  made  in 
this  case.  The  judgment  of  the  district 
Court,  rendered  on  the  12th  day  of  April, 
1803,  as  well  as  the  succeeding  one,  ren- 
dered in  1805,  are  both  within  the  time  lim- 
ited by  law  for  granting  writs  of  error  and 
supersedeas,  and,  of  consequence,  are  reg- 
ular before  the  Court.     The   validity 

502  of  the  first  'judgment  depends  on  the 
correctness  of  the    judgment   of   the 

county  Court,  which  it  affirms.  I  admit 
that  judgments  of  the  county  Courts,  upon 
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summary  proceedings,  ought  to  be  con- 
strued liberally ;  and  I  am  willing,  by  tair 
inference  from  what  is  expressed  therein, 
to  make  such  deductions  as  will  make  them 
conform  to  the  particular  statute  upon 
which  they  are  rendered.  Tet  I  think 
there  is  error  in  the  judgment  now  in  ques- 
tion, in  this,  that  it  is  not  expressly,  nor  by 
inference,  adjudged  by  the  Court  that  the 
bastard  child  was  likely  to  become  charge- 
able to  the  parish ;  which  appears  to  me 
to  be,  by  the  act  of  Assembly  on  which 
the  prosecution  is  founded,  a  preliminary 
step  to  any  farther  proceedings  against 
the  defendant,  on  the  charge  exhibited 
against  him.  A  second  objection  to  that 
judgment  is  founded  on  its  retrospective 
character,  by  which  it  is  made  to  compre- 
hend several  years  preceding  the  com- 
mencement of  the  prosecution,  which, 
(though,  under  some  circumstances,  it 
might  be  correct,  as  to  which  I  shall  not 
now  give  any  opinion,)  under  the  circum- 
stances disclosed  in  the  second  bill  of  ex- 
ceptions, I  think  entirely  inadmissible.  It 
is  there  admitted  that  the  bastard  child  had 
never  been  placed  on  the  parish  lists,  but, 
on  the  contrary,  had  been  supported  by  the 
father  of  its  mother,  without  any  engage- 
ment of  the  Overseers  of  the  Poor  respect- 
ing it.  The  evidence  offered  by  the 
defendant,  and  which  is  stated  in  the  first 
bill  of  exceptions,  (though,  according  to 
the  view  I  have  taken,  it  is  not  material  to 
notice,)  I  am  inclined  to  think  was  right- 
fully rejected  by  the  county  Court;  for, 
though  proof  that  the  mother  of  the  bastard 
child  had  had  criminal  intercourse  with 
other  men,  nine  months  preceding  its 
birth,  might  weaken  the  evidence  of  the 
mother,  who  swore  that  the  defendant  was 
the  father  of  the  bastard  child,  by  render- 
ing it  possible  that  she  was  mistaken ;  and 
though,  generally,  such  evidence,  accord- 
ing to  the  decision  in  the  case  of  Da  Costa 
V.  Jones,  reported  in  Cowper,  (that  indecent 
evidence  affecting  the  feelings  of  third  per- 
sons, )  may  be  resorted  to  in  cases  in 
503  which  a  *civil  or  a  criminal  right  is 
to  be  tried ;  yet,  as  it  seems  to  be  ad- 
mitted, by  the  terms  of  the  bill  of  excep- 
tions, that  the  defendant,  also,  had  had 
criminal  intercourse  witb  her  about  the 
same  time,  it  was  correct  to  confine  the  de- 
fendant to  proof  of  the  general  character  of 
the  mother. 

The  judgment  of  the  district  Court,  first 
mentioned,  I  am  of  opinion,  for  the  rea- 
sons stated,  ought  to  be  reversed,  and  the 
second  judgment,  being  founded  on  that, 
and  partaking  of  some  of  its  errors,  ought 
also  to  be  reversed,  and  judgment  entered 
for  the  defendant. 

JUDGE  ROANE.  The  judgment  of  the 
district  Court,  of  the  12th  of  April,  1803, 
being  embraced  by  the  supersedeas  now 
before  us,  which  issued  within  five  years 
from  the  time  of  the  rendition  thereof,  and 
that  judgment  having  affirmed  the  judg- 
ment of  the  county  Court,  of  February  22d, 
1802,  the  afBrmed  judgment  is  also  sub- 
jected to  the  power  of  this  Court;  although, 
otherwise,  it  would  have  been  exempted,  by 
reason  of  its  antiquity.  If  that  judgment 
shall  be  found  to  be  erroneous,  and  be  re- 
versed, it  will   be   unnecessary   to   inquire 


into  the  legality  of  the  subsequent  proceed- 
ings, which  will  consequently  fall  to  the 
ground. 

That  judgment  is  compounded  of  two 
parts ;  the  first  relating  to  the  past  time, 
and  the  second  in  relation  to  the  future  in- 
stalments of  the  charge  supposed  necessary 
for  the  support  of  the  bastard. 

As  to  the  first  part  of  that  judgment, 
while  it  was  conceded  by  the  Court  that 
the  bastard  had  not,  in  fact,  been  sup- 
ported by  the  county,  and  that  no  binding 
engagements  had  been  entered  into  for 
that  purpose,  the  Court  deemed  itself  at 
liberty  to  impose  the  charge  by  way  of  ret- 
rospect, and  to  coerce  the  money  from  the 
appellant,  when,  for  any  thing  appearing 
in  the  cause,  the  overseers  were  not  com- 
pellable to  pay  it  over  for  the  support  of 
the  child.  This  appears  to  me  to  be  a  mis- 
construction of  the  act.  That  act  relates 
only  to  cases  in  which  the  bastard  is 
chargeable,  or    is   likely    to    become 

504  chargeable,  *to  the  county,    and   not 
to  cases  in  which  the  child  is  neither 

actually  sustained  by  the  county,  nor  has 
any  contract  been  incurred  by  it  for  that 
purpose.  The  power  of  the  Court  is  only 
coeval  with  the  commencement  of  the 
charge,  and  does  not  precede  it.  On  this 
ground,  then,  the  judgment  is  erroneous, 
and  must  be  reversed;  and  it  appearing, 
from  the  case  exhibited,  that  no  judgment 
ought  to  be  rendered  for  the  appellees,  as 
to  the  previous  time,  the  case  would  end 
here,  were  it  not  for  that  part  of  the  judg- 
ment which  relates  to  the  future  instal- 
ments, as  to  which  the  power  of  the  Court  not 
being  precluded  by  any  statement  of  facts 
proved  or  agreed  in  the  case,  the  cause,  on 
reversal,  either  for  the  vice  of  the  first 
part  of  the  judgment  just  noticed,  ot  for 
error  in  the  judgment  of  the  Court,  in  the 
proceedings,  to  the  injury  of  the  appellant, 
will  go  back  to  be  proceeded  in  as  to 
such  future  instalments.  It  is  here  to  be 
remarked,  that,  although,  in  the  subse- 
quent motion  on  the  recognisance,  made  in 
the  county  Court,  October  25th,  1804,  a 
judgment  for  the  future  instalments  is 
waived  as  at  the  time,  yet  the  right  to 
move  therefore,  in  future,  is  expressly  re- 
served. There  is,  consequently,  a  subsist- 
ing judgment  as  to  them,  which  it  is 
necessary  for  this  Court  to  act  upon :  and 
this  brings  us  to  the  case  made  by  the  first 
bill  of  exceptions. 

It  appears  from  that  bill  that,  in  a  case 
in  which  the  appellees  charge,  and  put  in 
issue,  the  fact  of  the  appellant's  being  the 
father  of  the  bastard,  and  in  which  this 
fact  was  proved  by  the  oath  of  the  mother 
only,  who  also  swore  that  there  was  no 
possibility  of  her  being  mistaken  in  that 
particular,  the  appellant  was  prohibited 
from  proving  that,  about  nine  months 
previous  to  the  birth  of  the  child,  she  had 
carnal  connexion  with  other  men.  This 
decision  of  the  Court  was  founded  on  the 
principle  (as  I  infer  from  the  bill)  that 
that  evidence  might  criminate  persons  not 
before  the  Court,  and  that  no  particular 
facts  ought  to  be  proved  against  the  wit- 
ness. 

As  to  the    last   of  these  principles, 

505  it  is,  undoubtedly,  a  *general  rule  of 
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^videncti,  that  you  can  examine  only  as 
to  the  general  character  of  a  witness, 
and  not  to  particular  facts ;  on  the  ground 
that  every  one  is  supposed  capable  of  sup- 
porting the  one,  but  it  is  not  likely  that 
he  is  prepared  to  answer  the  other  without 
notice,  (a)  It  is  an  exception  to  this  rule, 
however,  that  in  all  cases  in  which  the 
general  character  or  behaviour  is  put  in 
issue,  evidence  of  particular  facts  may  be 
admitted ;  for  whatever  is  material  to  the 
issue,  each  party  must  come  prepared  to 
prove,  or  to  deny. (b)  Thus,  in  actions  of 
crim.  con.,  the  defendant  may  give  evi- 
dence of  particular  facts  of  the  wife's 
adultery  with  others;  for,  by  bringing  the 
action,  the  husband  puts  her  general  char- 
acter in  issue,  (c)  In  the  case  where  the 
character  is  put  in  issue,  that  character  is 
not  incidentally  and  collaterally  brought 
in  question,  as  is  generally  the  case  with 
respect  to  witnesses ;  and,  therefore,  there 
is  no  incompetency  supposed  to  exist  to 
repel  the  charges  which  may  be  brought 
against  it. 

In  the  case  before  us,  the  general  char- 
acter of  the  witness,  the  mother  of  the 
child,  is  emphatically  put  in  issue.  The 
appellees  afifirm  that  she  had  no  commerce 
with  another  man,  so  as  that  that  other 
man  might  have  been  the  father;  and  the 
appellant  ought  not  to  su£fer,  if  another 
man  was,  or  might  have  been,  the  father 
of  the  child.  Tou,  therefore,  prevent  his 
disproving  the  averment  of  the  appellees, 
and  condemn  him  unheard,  unless  you  per- 
mit him  to  show  that  another  man  was,  or 
might  have  been,  the  father.  The  very 
point  in  issue,  and  the  only  point,  was, 
whether  he,  or  another,  was  the  father  of 
the  child :  and  the  appellant  had  no  means 
of  falsifying  the  charge  brought  against 
him,  but  by  exhibiting  the  testimony 
which  the  Court  lejected.  As  it  is,  in 
most  cases,  impossible  for  the  party 
charged  to  prove,  negatively,  that  he  was 
not  the  father  of  the  child,  the  rejection  of 
the  evidence,  in  question,  would  operate 
in  all  cases  to  promote  injustice:  it  would 
be  to  put  a  charge  in  issue  against  a  man, 
and  deprive  him  of  the  only  possible 
506  means  of  ''showing  its  falsity.  Be- 
sides, that  evidence  seems  legalized, 
if  not  called  for,  by  the  allegation  of  the 
witness,  that  it  was  impossible  for  any 
other  person  than  the  appellant  to  have 
been  the  father  of  the  child. 

Whatever  protection  the  law  allows  a 
party  in  repelling  particular  charges 
against  the  character  of  his  witnesses, 
when  only  collaterally  brought  in  question, 
there  is  no  rule  of  evidence  which  pro- 
hibits a  party  from  showing  the  falsity  of 
a  fact,  stated  on  oath  by  a  witness,  and 
tending  to  operate  to  his  injury. 

The  other  ground  of  the  opinion  of  the 
Court,  rejecting  the  testimony  in  question, 
was,  that  it  is  unjust  and  improper  to 
criminate  third  persons  by  the  introduction 
of  such  testimony;  meaning  (I  presume) 
the  persons  alleged  to  have  had  carnal 
connexion  with  the  mother.  It  is  true  that 
the  characters  or  feelings  of  third    persons 
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are  neither  to  be  sported  with  in  a  Court  of 
justice,  nor  shall  indecent  evidence  be 
introduced  without  necessity;  but,  where 
either  the  one  or  the  other  becomes  neces- 
sary to  effectuate  the  purposes  of  justice, 
it  must  be  submitted  to,  as  the  lesser  of 
evils.  This  doctrine,  in  all  its  parts,  is  ex- 
plicitly and  forcibly  laid  down  by  the 
English  Court  of  king's  bench,  in  the 
case  of  Da  Costa  v.  Jones,  Cow  p.  729. 

But  it  is  supposed  that  this  judgment, 
even  in  relation  to  the  future  instalments, 
is  not  sustainable;  because  the  act  re- 
quires, as  a  preliminary,  that  the  Court 
should  be  satisfied  that  the  party  charged 
is  the  father  of  the  bastard,  and  that  such 
bastard  is  likely  to  become  chargeable  to 
the  county ;  which  last  fact,  it  is  also  sup- 
posed, is  not  stated  as  the  ground  and 
foundation  of  this  judgment.  I  conceive 
this  to  be  incorrect.  The  judgment  of  the 
Court  is  based  upon  the  averment,  that  '4t 
appeared  to  the  Court  that  the  appellant  is 
guilty  of  the  charge  alleged  against  him 
in  the  recognisance:"  and  that  charge, 
when  the  recognisance  is  inspected,  is 
found  to  be,  that  the  appellant  got  the 
party  complaining  with  child,  * 'which 
child  is  likely  to  become  chargeable 
507  to  the  county."  ^Unless  the  charge 
be  thus  conjunctly  considered,  it 
amounts  to  nothing  but  a  charge  of  get- 
ting her  with  child,  which,  standing 
singly,  might  be  incompetent  to  give  cog- 
nizance to  the  Court.  Admit*  however, 
that  we  were  at  liberty  to  separate  and 
garble  this  charge,  it  ought  not  to  be  done ; 
as  every  construction  should  be  adopted  to 
support,  rather  than  reverse,  the  judgments 
of  the  Courts  below.  The  judgment,  in 
this  case,  therefore,  affirms  all  those  facts, 
(by  referring  to  the  recognisance,)  which 
are  necessary  to  give  the  county  Court 
complete  jurisdiction :  and,  therefore,  the 
question  does  not  arise,  in  this  case, 
whether  such  an  affirmation  in  the  judg- 
ment be  absolutely  necessary.  Without 
going  at  all  into  that  question,  at  present, 
the  case  of  Preston  v.  The  Auditor,  1  Call, 
475,  is  a  conclusive  authority  that  a  general 
averment,  that  the  necessary  facta  ap- 
peared to  the  Court,  is  sufficient.  While 
this  general  averment  in  the  case  t>efore  us 
is  afterwards  annihilated,  and  done  away, 
in  relation  to  the  previous  instalments,  by 
the  particular  facts,  inconsistent  therewith, 
agreed  between  the '  parties,  it  remains  in 
full  force  as  to  the  subsequent  instalments. 
There  is  not,  therefore,  a  vice,  in  this  part 
of  the  judgment,  which  should  extinguish 
and  destroy  it  altogether. 

My  opinion,  therefore,  is,  that  the  Court 
erred  in  giving  judgment  at  all  in  relation 
to  the  previous  instalments,  for  the  rea- 
sons stated,  and  erred,  to  the  appellant's 
injury,  in  disallowing  the  rejected  testi- 
mony :  and  that  the  judgment  be  reversed, 
and  the  cause  remanded,  to  be  proceeded 
in,  in  relation  to  the  future  instalments;  in 
which  future  proceeding,  the  rejected  evi- 
dence ought  to  be  admitted. 

JUDGE  FLEMING.  Deeming  it  un- 
necessary, in  this  case,  to  consider 
whether  evidence  tending  to  criminate  a 
person,  not  before  the  Court,  be  admissible 
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or  not,    my   opinion    is   formed   on    other 
grounds.  . 

It  is  an  nncontroverted  principle  of  law, 
that,  in  all  prosecutions  on  penal  stat- 
utes, the  strict  letter  of  the  law 
508  *must  be  pursued,  and  nothing  ad- 
mitted by  inference,  or  implication; 
the  proceedings  in  the  prosecution  before 
us,  .then,  are  erroneous  fiom  their  founda- 
tion. 

In  an  act  *' providing  for  the  poor,"  &c. 
passed  the  26th  of  December,  1792,  sect.  18, 
it  is  enacted,  that  *4f  any  single  woman, 
not  being  a  servant  or  slave,  shall  be  de- 
livered of  a  bastard  child,  which  shall  be 
chargeable,  or  likely  to  become  chargeable, 
to  any  county,  and  shall,  upon  examination 
before  any  justice  of  the  peace,  of  the 
county,  to  be  taken  in  writing,  upon  oath, 
charge  any  person,  not  being  a  servant, 
with  being  the  father  of  such  bastard 
child,  it  snail  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  ^county,' 
wherein  the  person  so  charged  shall  be  a 
resident,  or  inhabitant,  upon  application 
made  to  him,  by  the  Overseers  ot  the  Poor, 
or  any  one  of  them,  of  the  county  wherein 
such  child  shall  be  born,  to  issue  his  war- 
rant for  the  immediate  apprehending  of  the 
person  so  charged  as  aforesaid,"  (to  wit, 
with  being  the  father  of  such  bastard 
child,)  **and  for  bringing  him  before  such 
justice,  or  before  any  other  justice  of  the 
county,"  Ac.  Ac. 

It  appears  from  the  record,  that  the  re- 
cognisance, under  which  the  present  prose- 
cution is  carried  on,  is  the  third  he  has 
been  compelled  to  enter  into  for  the  same 
cause ;  the  first  of  which  was  dismissed  on 
the  17th  of  August,  1796,  the  Court  being 
of  opinion  that  the  recognisance  was  im- 
properly taken.  On  a  second  prosecution, 
for  the  same  alleged  offence,  the  said  ap- 
pellant. Fall,  appeared  in  Augusta  county 
Court,  on  the  18th  of  October,  1796,  **in 
^discharge  of  his  recognisance,  entered  into 
at  the  instance  of  the  Overseers  of  the 
Poor;  and  no  person  appearing  to  prose- 
cute, the  said  Fall  is  discharged."  Thus 
the  matter  rested,  until  the  month  of 
November,  1797,  when  he  was  carried  be- 
fore Mr.  Justice  Swoope,  and  compelled  to 
enter  into  a  third  recognisance,  in  which 
the  justice  states,  **that  Catharine  Thyrey, 
of  the  said  county,  single  woman,  hath,  by 
her  examination,  on  oath,  before  me,  de-^ 
clared,  that  on  the  15th  day  of  Janu- 
509  ary,  *17%,  last,  she  was  delivered  of 
a  bastard  child,  in  the  county  afore 
said,  which  is  likely  to  become  chargeable 
to  the  said  county,  and  hath  charged  the 
above-bound  Daniel  Fall,  with  having 
gotten  her  with  child;  now,  if,"  Ac: 
which  he  might  have  done  a  dozen  times, 
and  not  have  been  liable  to  this  prosecu- 
tion ;  inasmuch  as  it  is  not  -stated  that  the 
woman  ever  charged  him  with  being  the 
father  of  the  child  aforesaid,  born  on 
the  15th  of  January,  1796,  which  the  law 
expressly  requires,  to  authorize  a  prosecu- 
tion, by  the  Overseers  of  the  Poor,  on 
that  statute;  and,  in  my  apprehension,  no 
subsequent  proceedings  have  cured,  or  can 
cure,  this  radical  defect  in  the  prosecution. 
It  is  a  well-settled  rule  of  law,  and  has 
been  often    decided    by  this  Court,  that,  in 


common  civil  suits,  the  plaintiff  must 
show,,  by  averment  in  the  declaration,  a 
just  cause  of  action,  or  it  will  be  error, 
even  after  verdict  and  judgment,  (a)  How 
much  more  forcibly  does  the  rule  apply,  in 
criminal  prosecutions,  under  a  penal  stat- 
ute? The  law  being  explicit  in  requiring  a 
direct  charge,  upon  oath,  that  the  delin- 
quent is  the  father  of  such  bastard  child, 
before  a  prosecution  can  be  legally 
commenced ;  and  there  being  no  such 
charge  in  the  whole  record,  I  am  clearly 
of  opinion,  that  the  judgments  in  both 
Courts  are  erroneous,  and  ought  to  be  re- 
versed, and  the  whole  proceedings  quashed, 
and  judgment  entered  for  the  defendant. 
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Tract  Deed— Constractioa— C«M  at  Bar.— A  tract  of 
land  was  conveyed,  In  trust,  "to  I.  L.,  his  heirs  and 
asslarns  forever,  to  the  use  of  the  grantor  durinsr 
her  natural  life,  and.  after  her  death,  to  the  use 
of  her  son.  L.  L..  and  his  heirs  and  assisrns  for- 
ever; but  her  said  son  to  possess,  as  soon  as  he 
should  arrive  at  full  aare,  a  certain  part  thereof: 
her  intended  husband  to  have  the  use  of  the 
remaininff  part  durinsr  his  life,  or  until  he  should 
marry,  after  her  death,  and  no  longer:  and  if  the 
said  L.  L.  should  die  before  he  arrived  at  the  acre 
of  twenty-one  years,  or  if  he  should  die  without 
child,  or  children,  the  said  trustee,  his  heirs  and 
assigns,  to  hold  the  said  lands  to  the  use  of  the 
firran tor's  daughter.  M.  L.,  and  her  heirs  and 
assiffns  forever."  It  was  decided,  thatL.  L..  the 
son.  was  seised  in  fee,  of  the  lands  conveyed  by 
the  deed,  from  the  date  thereof,  (subject  to  the 
reservations  and  exceptions  in  favour  of  the 
srrantor  and  her  intended  husband,)  with  a  risrht 
to  take  possession  of  part  on  attaininsr  the  asre  of 
twenty-one  years:  which  estate  in  fee  was  subject 
to  be  defeated  by  his  dyinff  under  aare.  and  without 
a  child:  but  that  the  concurrence  of  both  these 
contingencies  was  necessary  to  defeat  that  estate; 
and.  therefore,  it  appeariuff  that  L.  L..  did  attain 
the  are  of  twenty-one  years,  though  he  afterwards 
died  without  any  child,  that  no  rlarht  accrued  to 
the  dausrhter,  under  the  deed. 

This  was  an  appeal  from  a  judgment  of 
the  district  Court  of  Fredericksburg,  in 
an  action  of  ejectment;  upon  a  special 
verdict,  finding  **that  Betty  Littlepage, 
now  Betty  Holladay,  the  now  wife  of 
Lewis  Holladay,  the  defendant,  was,  on 
the  14th  of  March,  1774,  seised  in  her  de- 
mesne, as  of  fee,  in  the  lands  and  premises 
in  the  declaration  mentioned,  and  being  so 
seised,  did,  on  the  same  day  and  year,  by 
her  certain  indenture  of  trust,  convey  the 
same  to  John  Lewis,  his  heirs  and  as- 
signs, for  certain  uses  and  trusts  therein 
mentioned ;  whereupon  the  said  John 
Lewis  entered  into  the  said  lands  and 
premises,  and  was  thereof  seised  and  pos- 
sessed as  the  law  requireth,  which  inden- 
ture was  admitted  to  record  in  the  general 
Court  the  9th  of  December,  1783 ;  that  the 
said  Lewis  Holladay  had  notice  thereof  on 
the  day  when  it  was  executed ;  that  soon 
after  the  execution  of  the  said  indenture,  a 
marriage  took  effect  between  the  said 
Lewis  Holladay  and  Betty  Littlepage,  who 
was  living  at  the  time  of  finding  this 
special  verdict;  that  Mary  Littlepage,  (the 
daughter  mentioned  in  the  said  indenture 
of  trust, )  one  of  the  lessors  of  the  plaintiff, 
intermarried  with    Robert  S.   Coleman,  the 


(a)  See  Moore's  administrator  v.  Dawney,  8  H.  ft 
M.  127.  Ltomazv.Hord,  ibid.  271;  Gordon  and  others 
V.  Browne's  executor,  ibid.  210,  audmany  other 
cases. 
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other  lessor  of  the  plaintiff,  prior  to  the 
institution  of  this  suit;  that  I^ewis  Little- 
page  (the  son  in  the  same  indenture  men- 
tioned) having  attained  the  age  of  twenty- 
one  years,  died,  without  ever  having  had 
a  child ;  that  John  Lewis,  the  trustee,  de- 
parted this   life  prior   to  the   institu- 

511  tion  of  this  suit;  *that  the  defendant, 
Lewis  Holladay,  and  Betty,  his  wife, 

by  their  certain  indenture  of  bargain  and 
sale,  bearing  date  the  ISth  of  June,  1778, 
conveyed  the  land  in  question  to  Joseph 
Holladay,  (who  was  a  subscribing  witness 
to  the  said  indenture  of  trust,  and  had  full 
notice  thereof,)  to  him,  his  heirs  and  as- 
signs forever;  that  Joseph  Holladay  de- 
parted this  life,  having  first  duly  made 
and  published  his  last  will  and  testament 
in  writing,  whereby  he  directed  the  lands 
in  question  to  be  sold  by  his  executors ; 
that  the  defendant,  Lewis  Holladay,  one  of 
the  executors  therein  mentioned,  alone 
proved  the  same,  and  took  upon  himself  the 
burthen  of  the  execution  thereof ;  that  he, 
as  *  executor*  of  Joseph  Holladay,  by  inden- 
ture of  bargain  and  sale,  dated  the  1st  of 
May,  1798,  conveyed  the  said  land  to  Benja- 
min Holladay,  who  was  one  of  the  devi- 
sees under  the  said  will;  and  the  said 
Benjamin  Holladay,  by  his  indenture  of  bar 
gain  and  sale,  dated  thd  28th  of  November, 
1799,  conveyed  the  same  to  the  said  Lewis 
Holladay,  the  defendant.'* 

The  deeds  and  wills  above  mentioned 
were  found,  by  the  jury,  in  haec  verba 
The  deed  of  trust  from  Betty  Holladay  to 
John  Lewis,  (after  reciting  that  the  said 
Betty  had  two  children,  to  wit,  a  son 
named  Lewis,  and  a  daughter  named 
Mary,  for  whom  she  intended  to  make  some 
provision,  and  that  a  marriage  was  shortly 
to  be  solemnized  between  the  said  Betty 
and  Lewis  Holladay,)  witnessed  that,  *'for, 
and  in  consideration  of  the  premises,  &c. 
she  conveyed  the  land,  Ac.  to  the  said 
John  Lewis,  his  heirs  knd  assigns  for- 
ever, to  the  use  of  the  said  Betty  during 
her  natural  life,  and  after  her  death  to  the 
use  of  her  son,  Lewis  Littlepage,  and  his 
heirs  and  assigns  forever ;  but  her  said  son 
to  possess,  as  soon  as  he  arrived  of  full 
age,  that  part  of  the  said  land  that  lies  on 
the  east  side  of  Bast  North  East  River; 
her  said  intended  husband  to  have  the  use 
of  the  remaining  part  of  her  said  land, 
during  his  life,  or  till  he  should  marry, 
after  her  death,  and  no  longer:  and  if 

512  the  said  Lewis  Littlepage  ^should  die 
before  he  arrived  to  the  age  of  twenty- 
one  years,  or  if  he  should  die  without  child 
or  children,  the  said  John  Lewis;  his  heirs 
and  assigns,  were  to  hold  the  said  lands 
to  the  use  of  the  said  Mary  Littlepage,  and 

.her  heirs  and  assigns  forever." 

The  district  Court,  on  this  verdict,  en- 
'tered  judgment  for  the  defendant. 

Warden  and  Williams,  for  the  appellants. 
Call  and  Wickham,  for  the  appellee. 

On  the  part  of  the  appellants,  it  was 
contended,  that  Mary  Littlepage  was  en- 
titled to  the  land,  under  the  limitations  in 
the  deed  of  trust ;  Lewis  Littlepa^re  having 
died  without  any  child,  though  after  attain- 
ing the  age  of  twenty-one  years. 

Saturday,  March  6th,  1813,    the  president 


pronounced  the   following   opinion   of    the 
Court. 

The  Court  is  of  opinion  that  Lewis 
Littlepage,  in  the  special  verdict  men- 
tioned, was  seised  in  fee  of  the  land  con- 
veyed in  and  by  the  deed  of  trust  therein 
contained,  from  and  after  the  time  of  the 
execution  thereof,  subject,  nevertheless* 
to  the  reservations  and  exceptions  therein 
contained,  in  favour  of  Betty  Littlepage* 
the  grantor,  and  Lewis  Holladay,  her  then 
intended  husband;  and  that,  upon  the  said 
Lewis  Littlepage's  attaining  his  age  of 
twenty-one  years,  he  was  also  entitled  to 
the  possession  of  a  part  thereof;  but  that 
the  said  estate  was  subject  to  be  defeated, 
in  favour  of  the  female  appellant,  by  the 
said  Lewis  Littlepage's  dying  under  the 
age  of  twenty-one  years,  and  without  a 
child,  or  children,  which  not  being  the 
case,  as  be  is  found  to  have  attained  the 
said  age,  the  Court  is  further  of  opinion, 
that  no  right  accrued  to  the  appellants 
under  the  deed  aforesaid;  and  that  the 
judgment  of  the  district    Court    is   correct, 

and  should  be  aflBrmed ;  but  this  de- 
513      cision  is  not  to  affect  any  right  *whicta 

the  said  appellants,  or  either  of  them, 
may  have  to  the  land  in  controversy,  in 
case  they  can  show  themselves  entitled 
thereto  as  heir,  or  devisee,  of  the  said 
Lewis  Littlepage ;  which  are  facts  *  not 
sufficiently  appearing  in  this  case,  in 
which  the  appellants  profess  to  claim  only 
under  the  limitations  of  the  deed  aforesaid. 


Bowdan,  Executor  of  Moore,  v.  Taggart. 

Arsraed,  Noy.  28tli,  1811. 

Administrator— Actios  of  D^bt.*— An  administrator 
may  declare  in  the  debet  and  detlnet  on  a  bond 
executed  to  himself  as  such,  and  his  executor,  or 
administrator,  has  a  riffht  to  brinff  an  action  upon 
It. 

William  Bowden,  executor  of  Robert 
Moore,  who  was  administrator  of  John 
M' Murray,  brought  an  action  of  debt  in 
the  county  Court  of  Prince  £klward,  against 
John  Taggart,  on  a  bond  which  was  stated 
in  the  declaration  to  have  been  executed 
'^to  the  said  Robert  Moore,  as  administra- 
tor of  John  M'Murray."  The  defendant 
pleaded  payment,  but,  a  verdict  beings 
found  against  him,  moved  in  arrest  of  judg- 
ment on  the  ground  that  the  plaintiff,  as 
executor,  had  no  right  to  recover  a  debt 
which  was  due  to  his  testator,  in  his  char- 
acter of  administrator.  The  county  Court 
was  of  opinion  that  the  law  was  for  the 
defendant,  and  their  judgment  was  affirmed 
by  the  superior  Court  of  law ;  whereupon 
the  plaintiff  obtained  a  writ  of  supersedeas 
from  a  judge  of  this  Court. 

George  K.  Taylor,  for  the  plaintiff. 

There  can  be  no  doubt  that  the  judgment 
is  erroneous.  The  bond  having  been  exe- 
cuted to  Robert   Moore,    there   can    be    no 


•Administrator— Action  of  D^bt— See  monographic 
note  on  "Executors  and  Administrators'*  appended 
to  Rosser  y.  Depriest,  6  Gratt.  6. 

Same— Boods  for  5sle  of  Peraonalty- Bfloct.— When 

an  administrator  sells  personal  property  of  his 
intestate,  and  takes  bonds  therefor,  this  is  a  con- 
version of  the  assets  of  the  estate  and  he  becomes 
liable  as  administrator  to  account  for  the  amount 
of  sales,  the  bonds  become  his  indiyidual  property, 
and  pass  to  his  administrators  on  his  death.  EstiU 
V.  McClintic.  11  W.  Va.  400,  citing  principal  case  and 
WernickT.  McMurdo,  6  Band.  61. 
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donbt  that  his  executor  was  entitled  to  sue 
npon  it.  (a)  The  circumstance  that  it  was 
^iven  to  him  as  an  administrator,  makes  no 
difference,  for  the  bond  was  his  own  prop- 
erty, and  he  was  responsible  to  the  estate 
of  his  intestate.  Besides,  the  con- 
514  sideration  of  the  *bond  was  mere 
t  surplusage,  being  not  necessary  to 
be  stated  in  the  declaration. (b) 

No  counsel  appeared  for  the  defendant. 

^Saturday,  January  9th,  1813,  the  presi- 
dent pronoutjced  the  opinion  of  the  Court, 
that  the  obligation,  on  which  this  suit  was 
brought,  not  appearing  to  be  an  original 
credit  uf  the  intestate,  John  M'Murray, 
but  taken  and  made  payable  to  the  testator 
of  the  plaintiff,  and  on  which  he  could 
have  maintained  an  action,  in  the  debet  and 
detinet,  as  for  his  own  credit,  that  right 
of  action,  therefore,  devolved  on  the 
plaintiff,  as  his  executor,  who  was,  there- 
fore, competent  to  maintain  this  feuit. 
The  judgments  of  both  the  Courts  below 
were,  therefore,  reversed,  and  judgment 
entered  for  the  plaintiff  upon  the   bond. 


Foster  and  Wife,  and  Others  v.  Crenshaw's 
Executors. 

Arffned  Noy.  28d,  1810,  and  rearffned 
Sept.  20th.  1811. 

t.  Debts  of  Decedent-UsMllty  for-LMids  Devised.*— 

Lands  devised  (without  any  specific  charge  by 
will  or  deed)  oasrbt  not  to  be  charsred  in  equity  to 

.  satisfy  a  bond  debt  of  the  devisor,  until  the  per- 
sonal estate  is  exhausted,  includinflr  a  remainder 
in  slaves,  expectant  upon  an  estate  for  the  life  of 
the  testator's  widow. 

a.  Jolot  Bond— Judgment  ejrelnst  One  Obligor— Charg- 
ing  Other  Obligor  In  Equity— Parties. t— A  judgment 
at  law  being  obtained  against  one  of  two  obligors, 
in  a  joint  and  several  bond,  and  no  proceedings  to 
enforce  it  appearing,  a  Court  of  equity  ought  not 
to  charge  the  lands  of  the  other  obligor,  in  posses- 
sion of  his  devisees,  without  having  made  the 
obligor,  against  whom  the  judgment  was  ren- 
dered, or  his  representatives,  parties  to  the  suit 


(a)  1  E6p.  N.  P.  217. 

(b)  1  Wash.  2fi0,  Peter  v.  Cocke.  ^ 
•Debts  of  Decedent-Personalty  Primarily  Liable.— 

It  is  a  well-settled  rule  of  equity  courts  almost 
-universally  recognized  that  the  personal  estate  of 
the  deceased  Is  the  natural  and  primary  fund  for 
thepaymentof  the  debts:  and  the  lands  will  not  be 
•charged  without  first  taking  an  account  of  such 
personal  estate  and  directing  it  to  be  applied  to  that 
object:  thus.  It  is  error  for  the  court  to  charge  the 
proceeds  of  the  sale  of  land  with  the  debts  of  the 
Intestate,  without  first  taking  an  account  of  the  en- 
tire personal  estate  which  comes  to  the  hands  of 
the  administrator,  and  directing  its  application  to 
the  discharge  of  such  debts.  Elliott  v.  George,  28 
-Oratt  788.  citing  the  principal  case  as  authority. 
For  further  information  on  this  point  sec  mono- 
graphic note9  on  "Debts  of  Decedents*'  appended  to 
Shores  v.  Wares.  1  Rob.  1,  and  'Marshaling  Assets** 
appended  to  Carrington  v.  Dldler.  8  Gratt.  260. 

tJodgment  against  Personal  Representative— Heirs 
Wot  Parties— Effect.— A  judgment  (by  default  atleast) 
against  a  personal  representative  in  a  suit  to  which 
the  heirs  or  devisees  of  the  decedent  are  not  parties. 
it  is  not  evidence  against  such  heirs  or  devisees  in  a 
suitor  proceeding  by  the  creditor  to  subject  the 
real  estate,  descended  or  devised,  to  the  payment  of 
the  debt:  and  the  reason  assigned  is,  that  there  Is 
no  privity  between  the  representative  and  such 
heirs  or  devisees.  It  was  so  held  by  this  court  at  an 
early  day  (1810)  in  Mason  v.  Peter.  1  Munf.  437,  and 
the  decision  has  been  since  repeatedly  recognized 
as  authority.  Brewls  v.  Lawson,  76  Va,  40.  citing 
among  others,  the  prl  ncipal  case.  To  the  point  that 
a  judgment  against  a  personal  representative  is 
no  evidence  against  the  heirs  or  devisees  of  the  real 
-estate— because  there  is  no  privity  between  the 
personal  representative  and  the  party  to  whom  the 
real  estate  has  descended  or  been  devised— the 
principal  case  is  also  cited  In  Laldley  v.  Kline.  8  W. 
Va-  290;  Bank  v.  Good,  21  W.  Va.  462;  foot-note  to 
Mason  V.  Peter.  1  Munf.  A2n\  foot-note  to  Robertson 
▼.  Wright,  17  Gratt  686. 


3.  Chancery  Practice— Debts  of  Decedent— Apportion- 
ment of  Burden.^— When  lands,  held  by  several 
devisees  in  the  same  will,  are  charged  in  equity  to 
satisfy  a  bond  debt  of  the  devisor,  the  decree 
should  be  against  the  lands  of  all  the  devisees,  (or 
the  money  received,  or  claimed,  in  lieu  thereof,) 
in  ratable  proportions,  and  not  against  the  land 
of  one  only,  with  liberty  to  that  one  to  sue  the 
others  for  contribution. 

The  appellees  filed  their  bill  in   the    late 
high  Court  of  chancery,  against   the  exec- 
utors  and  devisees    of    John  Shelton,    de- 
ceased; (praying,  also,  that  the  representa- 
tives of   John    Pendleton,    deceased, 

515  '4f   it   should    appear    •necessary," 
should  be  made   defendants;)  setting 

forth  that  on  the  25th  day  of  November, 
1782,  John  Shelton  and  John  Pendleton, 
bound  themselves  and  their  heirs,  to  Charles 
Crenshaw,  in  the  penal  sum  of  2,0001.  in 
gold  or  silver,  conditioned  for  the  delivery 
of  certain  negro  slaves;  that  a  suit  being 
instituted  thereon  in  the  district  of  Henrico, 
against  the  said  Shelton  and  Pendleton, 
judgment  was  rendered  against  the  said 
Pendleton,  at  the  September  term,  in  the 
year  1799,  for  6591.  Is.  6d.,  by  way  of 
damages;  that  the  said  suit  abated  as  to  the 
said  Shelton,  who  departed  this  life  some 
time  in  the  year  1798,  having,  by  his  last 
will,  devised  and  bequeathed  a  considera- 
ble real  and  personal  estate  to  Anne  Shel- 
ton, his  widow,  and  to  his  children  and 
co-heirs,  Walter,  John,  Alexander,  Turner, 
Harriet,  and  Kdwin,  Shelton,  and  ap- 
pointed the  said  Anne  Shelton  his  execu- 
trix, and  Henry  Toller,  James  Parker,  and 
Bdward  Winston,  executors;  *4hat  all,  or 
some,  of  the  said  executors,  but  especially 
the  said  Anne  Shelton,  have  taken  posses- 
sion of  the  personal  estate  of  the  said 
John  Shelton,  deceased,  and  pretend  that 
there  is  not  a  sufficiency  thereof  for  the 
discharge  of  the  bond  aforesaid ;  that  they 
are  endeavouring  to  throw  the  burden  of 
the  said  bond  on  the  estate  of  the  said 
John  Pendleton,  who  is,  also,  dead,  and 
whose  property  is  greatly  embarrassed ;  that 
the  said  Anne  Shelton  has  wilfully  sold 
the  property  of  her  said  testator  at  an  under 
value,  and  caused  it  to  be  purchased  for 
the  benefit  of  herself,  or  of  her  children ; 
and  that  there  are  several  tracts  of  land 
belonging  to  the  devisees  aforesaid,  under 
the  last  will  aforesaid,  which  are  liable  to 
the  bond  aforesaid;  it  being,  in  truth,  im- 
material, as  to  the  satisfaction  thereof, 
whether  the  personal  estate  be,  or  be  not, 
sufficient."  The  prayer  of  the  bill,  there- 
fore, was,  that  the  executors  of  John 
Shelton  be  compelled  to  discharge  the  bond 
out  of  the  assets  in  their  hands,  or  account 
for  the  same,  so  as  not  to  obstruct  or  delay 
the  direct  remedy  against  the  lands; 
that  a  statement  be  rendered,  by   the 

516  devisees,    of   the   various    ^tracts   or 
parcels  of  land  devised  to  them ;  and 

that  the  said  lands  be    sold   for   the   satis- 
faction of  the  bond  aforesaid. 


tChsncery  Practice— Debts  of  Decedent— Appoint, 
ment  of  Burden  In  First  Instance.— To  the  point  that 
the  lands  of  all  the  devisees  should  bear  their 
ratable  portion  of  the  debts  of  the  decedent  in  the 
firflt  instance,  instead  of  decreeing  against  one,  and 
turning  him  around  upon  the  others  for  contribu- 
tion, the  principal  case  is  cited  in  Ryan  v.  McLeod,  S3 
Qratt  874.  See  further,  monographic  note  on  "Mar- 
shaling Assets"  appended  to  Carrington  y.  Didier, 
8  Qratt.  260.  The  principal  case  is  also  cited  in 
Whitlock  V.  Gordon,  1  Va.  Dec.  249. 
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'  Anne  Shelton,  (who  afterwards  became 
the  wife  of  the  appellant,  Foster,)  by  her 
answer,  averred,  that  she  had  never  quali- 
fied as  executrix ;  that  no  part  of  the  per- 
sonal estate  of  the  testator  ever  came  to  her 
hands,  except  a  small  quantity  of  house- 
hold furniture,  and  some  few  plantation 
utensils,  (among  which  was  a  wheat  fan,) 
and  a  stock  of  30  or  40  hogs,  all  of  which 
(except  the  wheat  fan,  which  she  sold  for 
eight  dollars,  and  the  furniture,  which  re- 
mained in  her  possession)  were  sold  since 
the  death  of  the  testator,  under  executions 
against  his  property.  She  further  stated, 
that  a  number  of  negroes,  belonging  to  the 
said  John  Shelton,  were  sold  during  his 
lifetime,  under  execution,  and  purchased, 
on  the  20th  of  September,  1797,  for  her 
benefit,  and  paid  for  by  Stephen  Southall, 
with  money  which  he  held  as  her  trustee 
under  the  will  of  her  father.  Turner 
Southall;  that,  at  the  same  time,  the  said 
Stephen  purchased  for  her  six  beds  and 
furniture,  which  were  sold  to  satisfy  taxes 
and  fees  due  from  the  said  John  Shelton  ; 
that,  in  his  lifetime,  the  said  John  Shelton 
conveyed  to  a  trustee,  for  her  benefit,  during 
her  life,  certain  negroes,  (some  of  whom 
were  part  of  those  before  mentioned,)  with 
their  future  increase,  in  consideration  of 
her  relinquishing  her  right  of  dower  in 
certain  tracts  of  land,  as  mentioned  in 
the  conveyance,  which  was  exhibited; 
that,  on  the  3d  of  November,  1798,  (after 
his  death,)  a  negro  woman  was  sold  to 
satisfy  an  execution  in  favour  of  Nathaniel 
Pope,  and  sundry  other  specified  articles 
were  sold  to  satisfy  an  execution  in  favour 
of  Cochran's  executors,  which  executions 
were  issued  and  levied  during  his  life; 
that  the  property  so  sold  was  purchased  by 
James  and  John  Parkers,  who  suffered  this 
defendant  to  take  it,  upon  her  advancing, 
out  of  her  own  funds,  the  money  they  had 
given  for  it ;    that  the  only   real    property 

which  this  defendant  held  under  the 
517      will  of  the  said  John  Shelton,  *was  a 

tract  of  land  in  Hanover  county,  de- 
vised to  her  for  life,  *  'on  her  paying  her 
son,  Walter  Shelton,  fifteen  pounds  an- 
nually, to  the  amount  of  2101. ;"  which  sum 
she  has  fully  paid,  except  about  401.,  and 
she  considered  it  unjust  that  this  tract  of 
land  should  be  sold,  and  herself  deprived 
of  a  provision  made  for  her  by  the  will  of 
her  husband. 

Henry  Toller  and  Edward  Winston,  by 
their  answers,  denied  that  they  had  ever 
qualified  as  executors,  or  intermeddled  with 
the  estate.  No  answer  was  filed  by  James 
Parker,  and  no  proceedings  against  him 
appear  in  the  record,  except  a  decree  nisi, 
which  does  not  appear  to  have  been  served. 
The  separate  answer  of  Walter  Shelton 
described  the  lands  devised  to  him  by  the 
will  of  John  Shelton,  as  consisting  of 
the  reversion  in  the  plantation  devised  to 
Mrs.  Shelton  for  life,  and  one  hundred 
acres  in  Goochland  county,  both  of  which 
he  had  sold  (the  reversion  to  Mrs.  Shelton, 
and  the  land  in  Goochland  to  Matthew 
Anderson)  before  the  institution  of  this 
suit,  and  before  he  knew  that  the  claim  of 
the  complainants  existed. 

The  plaintiffs  replied,    generally,  to  the 
answer  filed,    and  sundry  depositions   were 


taken,  which,  in  substance,  confirmed  the 
statements  in  the  answers.  In  June,  1801, 
the  cause  was  set  for  hearing,  ''as  to  the 
defendants,  Anne  Shelton  and  Henry 
Toller,  on  the  plaintiffs'  motion." 

In  October,  1803,  Parke  Street,  on  motion 
by  counsel,  was  admitted  a  party  complain- 
ant in  the  cause,  and  filed  his  bill,  prayinir 
that  satisfaction  might  be  decreed  to  him 
out  of  the  estate  of  John  Shelton,  in  the 
hands  of  the  defendants,  for  three  bonds» 
conditioned  each  for  the  payment  of  twenty- 
five  pounds,  assigned  to  him  by  John  Tre- 
villian,  the  24th  of  May,  1800;  but  without 
stating  whether  the  heirs  were  bound  in 
those  bonds,  or  not ;  and  no  copies  of  them 
were  inserted  in  the  record. 

To  this   bill    an  answer  was  filed  by  Mrs. 

Foster,  late  Mrs.  Shelton,    stating   several 

circumstances  which  induced  her  to  believe 

that    those    bonds    were    discharged 

518  ^before    their    assignment.     On    this, 
subject  no  depositions  were  taken   on 

either  side,  and  no  replication  to  this  an- 
swer appears  in   the  record. 

On  the  3d  of  June,  1805,  the  cause  (which 
abated  as  to  James  Parker,  by  his  death) 
came  on  to  be  * 'partly"  heard  on  the  bills, 
answers,  exhibits,  and  examinations  of 
witnesses;  and  Chancellor  Wythe  decreed^ 
"that,  towards  satisfaction  of  the  plain- 
tiffs' demand,  the  defendant,  Anne  Shelton, 
pay  eight  dollars,  admitted  by  her  to  have 
been  received  by  herself  for  a  wheat  fan  be-> 
longing  to  the  said  John  Shelton's    goods; 

that  so  much  of  the  land,  called ,  in 

the  county  of  Hanover,  as  may  be  sufficient 
to  satisfy  the  plaintiffs,  Crenshaw  and 
wife,  one  hundred  and  sixty  pounds,*  with 
interest  thereon,  at  the  rate  of  five  per  cen- 
tum, from  the  2Sth  day  of  February,  1783, 
be  sold  at  public  auction,  subject  to  the 
defendant,  Anne  Shelton's,  right  of  dower 
in  the  premises,  after  the  expiration  of 
one  hundred  and  fifty  days  from  this  time, 
and  advertising  the  day  and  place  of  the 
sale,  for  three  weeks,  in  some  Richmond 
newspaper,  for  ready  money,  to  be  depos- 
ited in  the  bank  of  Virginia  until  the  fur- 
ther order  of  the   Court ;    and 

were  appointed  commissioners  for  that 
purpose,  who,  or  any  two  of  whom,  might 
act,  and  report  their  proceedings  to  the 
Court ;  liberty  being  reserved  to  the  plain- 
tiff, Parke  Street,  to  resort  to  the  Court  for 
a  just  dividend  of  the  money  so  to  be  raised, 
if  it  shall  be  found  necessary ;  and  to  the 
defendant,  Anne  Shelton,  and  to  the  defend- 
ants, devisees  of  the  said  John  Shel- 

519  ton,    to    require    of    the    ^defendant 
Walter  Sheltgn,  who  sold  the  land   in 

Goochland,  the  proportion  which  he  ought 
to  pay  of  the  plaintiffs'  demands;  and  also 
the   plaintiffs,  if   they  shall  think  proper, 


♦Note.  Two  affidavits,  bearing-  date  the  »lst  of 
May,  1805,  are  inserted  In  the  transcrlptof  the  record, 
from  which  it  appears  that  Foster  and  wife  claimed 
a  considerable  credit  ag-ainst  the  sum  recovered  at 
law  by  Crenshaw's  Executors:  but  in  what  manner 
It  became  reduced  to  1601.  does  not  appear.  The 
bond  executed  by  Shelton  and  Pendleton  was  joint 
and  several,  and  conditioned  to  be  dlsctaarsred  by 
payment  by  Shelton.  It  was.  therefore,  contended, 
in  the  arg-ument.  that,  as  Shelton  was  the  principal, 
and  Pendleton  only  the  security,  a  Court  of  equity 
ought  to  g-lve  relief  asralnst  the  esUte  of  the  former, 
without  the  necessity  of  making  the  representatives 
of  the  latter  parties  to  the  suit.— Note  In  Original 
Edition. 
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to  institute  an  inquiry  into  the  liability  of 
the  slaves,  in  the  answer  of  the  said  Anne 
Shelton  mentioned,  or  any  of  them,  to 
the  claims  of  the  plaintiffs.*' 

From  this  decree  tkie  defendants,    Foster 
and  wife,  appealed. 
Nicholas,  for  the  appellants. 
Peyton  Randolph  and  Wickham,    for   the 
appellees. 

The day  of  January,  1813,  the  fol- 
lowing opinion  of  this  Court  was  pro- 
nounced. 

**The  Court    not   deciding,    at   present, 
upon    a  principle  of   such    general    impor- 
tance, as  that  under  which  the  land   in  the 
proceedings  mentioned  was  decreed   to    be 
sold,  to   discharge    the   claim   of   the    ap- 
pellees, (a  principle  deserving    great  con- 
sideration, and  which,  in   event,    may    not 
be  necessary  to  be  decided  in   this   cause,) 
is  of  opinion  that  the  decree  in    question 
is  erroneous,  in  the  following    particulars: 
1st.  In    proceeding  to   sell   or   charge   the 
land  now  in  question,  without    having    di- 
rected an  account  to    be    taken    of   all    the 
goods,  chattels,  rights,  and  credits  of  John 
Shelton,  deceased,  including  the  remainder 
in  the  slaves  conveyed  in  trust,  for  the  use 
of  his  wife  for  life,  by  the  deed  among  the 
exhibits ;  all  of  which  should    be   first   ap- 
plied  to    pay    the    claim    in    controversy, 
before  the  lands  of  the   said   John    Shelton 
should  be  charged  therewith ;  liberty  being 
reserved  to  the  appellees,  or  to  any  of   the 
devisees,  other  than' the    female  appellant, 
to  institute  an  inquiry  into  her  title  to  the 
slaves  claimed  in   and   by    her   answer   in 
the  proceedings   contained."     '*2dly.  In  so 
decreeing,      without      having      proceeded 
against  the  executor  of  James   Parker,    if 
he  left  any,  or  shown  that  the  said   James 
Parker  never  qualified  as   the  executor   of 
John     Shelton,      deceased.     3dly.  In 
520      having  proceeded  so  to  decree,  *with- 
out  having  made  the   representatives 
of  John  Pendleton  parties  to  the  suit,    and 
regularly  proceeded  against  them,  who,    or 
the  said  John  Pendleton,    in    his    lifetime, 
may  have  already  paid  the  debt  in  question, 
or  a  part  thereof ;  and  whose  assistance  is, 
consequently,  necessary,  to  prevent  the  ap- 
pellants, possibly,  from  being  compelled  to 
pay  the  said  debt   a    second    time.     4thly 
In    having    charged    the     appellants,      as 
devisees  aforesaid,  on  the  ground   only    of 
a  judgment  obtained  against  the  said  John 
Pendleton ;  whereas,    according  to  the    de- 
cision in  the  case  of   Mason's   devisees    v. 
Peter's     administrators, (a)    a     judgment, 
even    against    the    executors    of    the    said 
John  Shelton,    would  not  have   been    suffi- 
cient for   that   purpose.    Sthly.  In    having 
charged  the    lands    of    the    appellee,   Mrs. 
Foster,  solely;  whereas,  according   to   the 
decision  last  mentioned,    the    lands  of   all 
the  devisees,    or    the    money   received    or 
claimed    in   lieu   thereof,    ought     to     have 
borne  their  ratable  proportion  of   the   debt 
claimed;  and  that  by  a  direct  decree  in  the 
first  instance,  instead   of   turning   the   ap- 
pellants round  to   seek    a    contribution    by 
another  suit;  and  in    no't   holding    (if    any 
decree  at  all  were  to  be  m^de   affecting  the 
devisees)  the  said  William  Shelton    ratably 
liable,    as    aforesaid,    on    account    of    the 


money  received  for  the  Goochland  lands, 
and  for  the  annuity  upon,  and  one  sixth 
part  of  the  reversionary  interest  in,  the 
Hanover  land,  in  discharge  of  all  the  said 
lands,  and  the  interest  acquired  therein, 
by  the  respective  purchasers;  (Mrs.  Fos- 
ter included;  )and  who,  as  to  the  same, 
having  purchased  them  bona  fide,  and  be- 
fore the  institution  of  this  suit,  should 
not  be  affected,  in  relation  to  the  same,  by 
any  decree.  6thly.  In  proceeding  so  to 
decree  before  the  infant  devisees  of  the 
said  John  Shelton  wexie  before  the  Court, 
to  defend  their  interests,  or  had  answered 
and  disclosed  to  the  Court,  whether  any, 
and  what  proportion,  of  their  father's  estate 
had  come  to  their  hands.  7thly.  In  ad- 
mitting the  plaintiff,  Parke  Street,  to  the 
participation  in  the  money  to  be  raised  by 
virtue  of  the  decree  aforesaid,  before 
521  he  had  shown  that  *the  bonds  or 
notes,  in  his  bill  mentioned,  were 
such  as  bound  the  lands  of  John  Shelton ; 
and  in  proceeding  to  decree  in  his  favour, 
without  giving  the  appellants,  or  the  other 
devisees  of  John  Shelton,  an  opportunity 
to  show,  by  the  proper  proceedings,  that 
the  said  bonds  or  notes  were  paid  off  to, 
or  otherwise  discharged  in  equity  as  to, 
John  Trevillian,  from  whom  the  said 
Street  derived  them ;  on  the  grounds  stated 
in  the  answer  of  the  female  appellant." 

**The  decree  is,  therefore,  reversed,  so 
far  as  it  is  in  conflict  with  the  foregoing 
principle,  and  affirmed  as  to  the  residue: 
and  the  cause  is  remanded  to  the  Court  of 
chancery  to  be  finally  proceeded  in." 


Wright  V.  Hencock  &  Company,  and 
Others. 

ArffuedDec.  Sd,  1812. 

I.  Prsud— When  Safflclmit  to  Avoid  Deed  of  Trust.*— 

What  circumstaDces  of  collusion  and  combina- 
tion, between  a  debtor  and  one  of  bis  creditors, 
to  in  J  are  and  defraud  the  rest,  are  sufficient  to 
prevent  such  creditor  from  beinff  entitled  to  any 
prior  lien  by  virtue  of  a  deed  of  trust  executed 
for  his  benefit  by  the  debtor. 
3.  Same— BadffM  of  Pmud— Case  at  Bar— The  badsres 
of  fraud,  in  this  case.  were,  that  the  deed  was 
executed  on  the  eve  of  the  debtor's  departure 
from  the  state,  and  shortly  after  the  receipt  of 
intelligence  materially  afFectingr  his  credit:  that 
the  value  of  the  property  conveyed  by  it,  was 
more  than  double  the  amount  of  the  debt  Intended 
to  be  secured :  that  a  bill  of  ladlnflr.  for  part  of  the 
property,  was  antedated  by  the  grantee,  for  the 
purpose  of  Overreaching  another  creditor,  who 
had  previously  obtained  a  bill  of  lading-  for  the 
same:  that  the  grantee,  on  applying  for  an  injunc- 
tion, to  prevent  a  sale  at  the  instance  of  a  third 
creditor,  refused  to  accede  to  just  and  reasonable 
terms  offered  him  by  the  Court;  and,  finally,  that 
he  permitted  the  grantor  to  take.  use.  and  sell  the 
property,  contrary  to  the  tenor  of  the  deed,  or 
connived  at  his  doing  so. 


(a)  1  Munf .  487. 


*Fraadalent  Conveyances— Conveyance  from  Debtor 
to  Creditor.— If  a  creditor  takes  from  his  debtor  a 
conveyance  to  secure  a  debt,  and  mix  with  this 
object  that  of  delaying,  hindering,  or  defrauding 
other  creditors,  the  conveyance  will  be  void. 
Ooshorn  v.  Snodgrass,  17  W.  Va.  717.  citing  the  prin- 
cipal case.  For  although  a  deed  may  be  made  for 
a  valuable  and  adequate  consideration,  yet.  if  the 
intent  with  which  the  grantor  made  it  be  fraudu- 
lent, the  deed  will  be  void,  if  the  grantee  had  notice 
of  such  Intent.  Llvesay  v.  Beard,  22  W.  Va.  594, 
citing  principal  case:  Lockhard  v.  Beckley.  10  W. 
Va.  87:  Hunter  v.  Hunter,  10  W.  Va.  321;  Rose  v. 
Brown,  11  W.  Va.  134:  Martin  v.  Rexroad,  15  W.  Va. 
512:  Goshorn  v.  Snodgrass.  17  W.  Va.  717:  Harden  v. 
Wagner.  22  W.  Va.  856:  Claflln  v.  Foley.  22  W.  Va. 
484:  Hudgins  v.  Kemp,  20  How.  45;  Briscoe  v.  Clarke. 
1  Rand.  218:  Spence  v.  Bagwell,  fl  Gratt.  444.  See 
further,  monographic  note  on    "Fraudulent    and 
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3.  Bvldeoce-Copy  of  Bill  of  Bxchange.t— A  copy  of  a 
bill  of  ezchanfire  and  notarial  protect,  with  an 
affidavit  of  the  payee  that  the  original  is  lost  or 
mislaid,  is  not  lesral  evidence  to  charsre  the  drawer. 

Upon  a  petition  o^  appeal,  and  writs  of 
supersedeas  issued  thereupon,  to  stay  pro- 
ceedings, in  part,  on  a  decree  of  the  supe- 
rior Court  of  chancery  for  the  Richmond 
district,  pronounced  in  six  suits,  which 
were  all  heard  together. 

The  first  was  an  attachment  in  chan- 
522  eery,  in  the  Hustings  ♦Court  of 
Petersburg,  in  |)ehalt  of  John  Wright, 
against  Joseph  H.  Pope,  an  absent  debtor, 
and  Andrew  Benard,  Michael  Vf,  Hen- 
cock,  and  Robert  Stewart,  charged  with 
having  effects  in  their  hands  belonging  to 
the  said  Pope.  The  second  was  an  attach- 
ment in  chancery,  in  the  county  Court  of 
Dinwiddie,  in  behalf  of  William  Fenwick, 
against  the  same  Joseph  H.  Pope,  Michael 
W.  Hencock  &  Company,  and  Andrew 
Benard.  The  third  was  a  bill  of  injunc- 
t'on,  exhibited  by  Michael  W.  Hencock 
&  Company,  in  the  superior  Court  of  chan- 
cery, to  stay  proceedings  on  certain  orders 
which  had  been  entered  by  the  respective 
Courts  in  the  two  suits  aforesaid;  both 
of  which  were  afterwards  removed  into  the 
same  superior  Court,  by  a  certiorari,  at 
the  instance  of  William  Fenwick.  The 
fourth  was  a  cross  bill,  filed  in  the 
superior  Court  of  chancery,  by  John  Wright 
against  William  Fenwick,  Michael  W.  Hen- 
cock, and  Joseph  H.  Pope,  for  the  purpose 
(inter  alia)  of  restraining  the  said  Pope 
(who  had  returned  to  the  commonwealth) 
from  continuing  to  collect  his  debts  on  his 
books,  and  that  he  might  be  decreed  to 
deliver  them  up.  The  sixth  and  seventh 
were  bills  of  injunction,  filed  in  the  superior 
Court  of  chancery,  by  Michael  W.  Hencock 
against  John  Leslie,  and  by  John  Leslie 
against  Michael  W.  Hencock  &  Company, 
for  the  purpose  of  enjoining  judgments, 
at  law,  obtained  by  each  against  the  other. 

The  material  circumstances,  disclosed 
by  the  records  of  the  proceedings  in  these 
six  suits,  may  briefly  be  stated  as  follows: 

On  the  2d  day  of  August,  1804,  a  deed  of 
trust  was  executed  by  Joseph  H.  Pope,  a 
merchant  of  the  town  of  Petersburg,  (who 
had  recently  heard  of  the  failure  of  Lemuel 
Pope,  his  partner  in  Boston,  and  was  about 
to  depart  for  that  place,)  conveying  to  John 
Page  *'his  books  and  papers  appertaining 
and  relating  to  his  store  in  Petersburg, 
with  all  the  debts  due  thereon,  also  the 
stock  of  goods  on  hand,  with  every  species 
of  property,  or  debts  due  to  him,  in 
523  the  state  of  Virginia, »'  in  trust :  *that 
the  said  goods  should,    until    the    1st 


Voluntary  Conveyances"  appended  to  Cochran 
V.  Parts.  11  Gratt.  348. 

Sale  of  Personalty— Retention  of  Possession  by  Vendor 
—Fraud.— Where  property  conveyed  by  an  absolute 
bill  of  sale  Is  permitted  to  remain  in  the  possession 
of  the  vendor,  withoutany  reason  why  it  should  have 
so  remained,  the  statute  of  frauds  and  perjuries 
and  the  principles  of  the  common  law.  of  which  the 
statute  is  declaratory,  utterly  condemn  and  avoid 
the  conveyance  as  infected  with  fraud.  Williamson 
V.  Goodwyn,  9  Gratt.  506,  citing  the  principal  case; 
Garland  v.  Rives,  4  Rand.  282:  Lanflr  v.  Lee.  3  Rand. 
410;  Shields  v.  Anderson.  3  Lelsrh  729;  Davis  v. 
Turner.  4  Gratt  422:  Forknerv.  Stuart,  6  Gratt.  197. 
See  further,  foot-note  to  Davis  v.  Turner.  4  Gratt.  422. 

tBIII  of  Exchange. -See  monographic  fwte  on  "Bills, 
Notes  and  Checks"  appended  to  Archer  v.  Ward,  9 
Gratt.  622. 


of  October  ensuing,  be  sold  at  retail  under 
the  direction  of  the  said  John  Page,  and 
such  goods  as  were  then  unsold,  should  be 
exposed  to  public  sale,  and  the  proceeds 
of  the  intermediate,  as  well  as  public  sales, 
should  then  be  applied  by  the  said  Page 
to  the  discharge  of  several  bills  of  exchange 
(amount  not  mentioned)  which  had  been 
drawn  on  Lemuel  Pope,  in  favour  of 
Michael  W.  Hencock  &  Company,  and  had 
been,  and  would  be,  returned  protested; 
empowering  the  said  trustee  to  collect  ail 
the  moneys  and  debts  due  to  the  said  Joseph 
H.  Pope,  on  his  books,  or  otherwise,  and 
to  apply  the  proceeds,  also,  towards  the 
discharge  of  the  said  protested  bills  of  ex- 
change. 

A  short  time  before  the  execution  of  this 
deed,  Joseph  H.  Pope  had  bought  of   John 
Leslie  83   kegs   of   manufactured    tobacco, 
and  of    William    Fenwick   325    barrels    of 
flour,  on  credit,  and  shipped  those   acticles 
on  board  the  schooner  Evelina,  for  Boston. 
On  the  morning  of  the  30th   of  July,    the 
tobacco  having  then  been    shipped,    Leslie 
was  informed  that  Pope  was  in  very  doubt- 
ful   circumstances;  that    his    brother,     at 
Boston,  had  failed;  that  Michael  W.  Hen- 
cock held  protested  bills  of  his  to  a  consider- 
able  amount;    and   that,   if   he     had     not 
then  stopped  payment,  it  was  highly  prob- 
able   he    would  stop  in   a   few   days.     On 
receiving   this   intelligence,    Leslie  deter- 
mined to    save    himself    from    losing    the 
price  of  the  tobacco,    (for  which   no   pay- 
ment had  been  made,  or  note   given, )    by 
taking  the  bill  of  lading  for  it  in  his   own 
name.     Accordingly,  he  obtained  a  bill  of 
lading    from    the    captain    of  the   vessel, 
(which  then  had    the    tobacco   on    board,) 
bearing  date  the  30th  of  July,    1804.     Hav- 
ing no  correspondent  at  Boston,  and  being 
in    habits   of   intimacy   with   Michael    W. 
Hencock,  who  had  dealings  at   that   place, 
be  applied  to  him  on  the   next  day  to   rec- 
ommend    him    to   some   person    there     to 
whom  he  could  safely  consign   the  said   83 
kegs  of  tobacco,    and,    at   the  same    time* 
related   to    him    all   the   circumstances   of 
the     case.     Hencock     (as     Leslie      swore, 
in  answer  to  his  bill    of    injunction  > 
524      *recom  mended       to       him       Messrs. 
Davidson  &  Tucker,  merchants  at  Bos- 
ton, as    fit    persons,    to    whom    he    might 
safely  consign  the   tobacco,    which    he    ac- 
cordingly did.     Nevertheless,     afterwards, 
Hencock  obtained   of  the   captain    of    the 
vessel,  with  the   assent   of  Pope,    bills   of 
lading  for  the  tobacco  as  well  as  the    flour, 
and  procured  that    for    the   tobacco   to    be 
ante  dated,    as    of    July   28th,    1804.     The 
cargo  was,  therefore,   delivered   at    Boston 
to  Davidson  &   Tucker   consignees    of  Mi- 
chael W.  Hencock  &  Company;  and  Leslie's 
bill  of  lading  being  presented,    no    tobacco 
could  be  had.     He   afterwards    brought    an 
action  of  trover,  in  the  Hustings    Court  of 
Richmond,    against    Michael  W.  Hencock, 
for  the  value  of  the  tobacco,  and    obtained 
a  verdict  and  judgment  fcr  1,510  dollars  64 
cents    damages,    besides    his     costs;    and 
Leslie  being  indebted    to   Hencock    A    Co. 
in  the    sum  of  1^033  dollars   19   cents,    for 
a  quantity  of   rum   purchased   at    auction, 
they  sued  him  in  the  same  Court,   and   ob- 
tained judgment  ajirainst  him  at   the   same 
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term  in  which  the  judgment  in  his  favour, 
against  Hencock,  was  rendered. 

About  the  4th  or  5th  of  August,  Pope  set 
out  for  Boston,  publicly,  having  previously 
informed  his  acquaintances  generally,  and 
particularly  John  Wright,  one  of  his  cred- 
itors, of  his  intention  to  go  to  that  place 
on  important  business.  Before  his  depar- 
ture, Wright,  being  his  creditor  for  the 
sum  of  5571.  17s.  3d.,  by  bond,  payable  the 
19th  of  September,  was  very  urgent  to  get 
payment,  or  security  for  the  debt,  and  did 
obtain  an  assignment  of  a  note  for  250 
dollars,  in  part  payment.  The  6th  of  Au- 
gust, Wright's  subpoena  of  attachment, 
in  chancery,  was  issued,  and,  on  the  same 
day,  he  presented  his  bill  to  the  Hustings 
Court  of  Petersburg,  then  sitting,  in  which 
he  charged  Hencock  with  being  a  debtor 
to  Pope  for  flour  sold,  not  appearing  to  be 
apprized  of  the  existence  of  the  deed  of 
trust.  The  Court,  on  motion,  made  an  or- 
der that  the  sergeant  of  the  town,  with 
three  merchants,  who  were  named,  do 
inventory  and  appraise  so  many  of  the 
goods  uf  the  defendant.  Pope,  as 
525  would  ^satisfy  the  plaintiff's  claim 
and  costs,  and  deliver  the  same  to  the 
plaintiff  for  safe  custody,  on  his  executing 
bond  and  approved  security  to  the  said  de- 
fendant, in  the  penalty  of  1,1151.  14s.  6d., 
with  condition  to  return  the  same,  to  such 
persons,  and  in  such  manner,  as  the  Court 
should  direct,  at  a  future  day. 

An  entry  was  made  on  the  record,  that 
the  defendant,  Hencock,  by  his  counsel, 
opposed  the  motion,  ^^becaase  the  subpoena, 
in  the  cause,  was  returnable  to  September 
Court,  and  the  defendant  had  not  the  legal 
term  to  appear  and' answer,"  which  objec- 
tion was  overruled,  '*  because  the  goods  of 
the  defendant.  Pope,  were  in  his  store, 
liable  to  be  removed  by  him,  or  his  agents, 
out  of  the  jurisdiction  of  the  Court,  and 
of  the  commonwealth,  before  September 
Court."  The  next  day,  Hencock,  through 
his  attorney,  offered  a  bill  of  injunction 
to  stay,  or  reverse,  the  order ;  alleging, 
in  that  bill,  *4hat  the  goods  in  question 
were  not  the  property  of  Joseph  H.  Pope, 
but  regularly  and  legally  conveyed  to  him- 
self, for  certain  valuable  considerations, 
among  which  were  sundry  bills  of  ex- 
change, drawn  on  Lemuel  Pope,  of  Boston, 
which  he  had  just  grounds  to  believe  would 
be  returned  to  him  protested,  having  been 
well  informed  that  the  said  Lemuel  Pope 
had  failed,  or  stopped  payment."  The 
Court  agreed  that  his  bill  of  injunction 
should  be  filed,  and  that  they  would  direct 
the  attached  effects  to  be  deposited  in  his 
hands,  upon  his  entering  into  bond  to  ac- 
count for  the  nett  proceeds,  after  paying 
himself  all  debts  and  damages  to  which  he 
might  ultimately  appear  to  be  entitled 
against  the  said  Joseph  H.  Pope,  and  ren- 
der an  account  thereof  to  the  said  Court. 
To  this  proposal  he  refused  to  accede,  and 
withdrew  his  bill  of  injunction.  After 
this,  the  bill  of  injunction  above  mentioned, 
in  behalf  of  Michael  W.  Hencock  &  Co. 
and  John  Page,  was  exhibited  to  the  supe- 
rior Court  of  chancery ;  in  which  bill 
(among  other  allegations)  it  was  said,  that 
two  of  the  bills  of  exchange  were  already 
protested,    and  the  remaining    two    would 


unquestionably     be     returned      pro- 

526  tested;  that  they  amounted  *to   more 
than  three  thousand  dollars,  exclusive 

of  interest,  damages,  and  charges  of  protest ; 
that  ^  immediately  on  the  delivery  of  the 
deed  of  trust  to  the  plaintiff,  John  Page, 
all  the  goods,  books,  &c.  thereby  trans- 
ferred and  assigned  to  him,  were  delivered 
to  him,  and  put  into  his  possession,  to- 
gether with  the  house  which  contained 
them,  being  the  store  occupied  by  the  said 
Joseph  H.Pope."  In  Wright's  answer  to 
this  bill,  it  was  stated,  and  confirmed  by 
testimony,  that  Pope  himself,  and  his 
store-keeper,  remained  in  the  said  store 
until  his  departure  above  stated,  and  con- 
tinued to  sell  the  goods,  and  otherwise  to 
act,  as  if  no  such  deed  had  been  executed. 
The  injunction  prayed  for  was  awarded  by 
the  chancellor,  upon  the  plaintiffs  giving 
security  in  the  penalty  of  two  hundred 
dollars.  To  this  bill,  answers  were  filed 
by  Joseph  H.  Pope  (who  returned  from 
Boston  early  in  September)  and  John 
Wright.  The  4th  of  October  following, 
on  the  motion  of  William  Fenwick,  who 
claimed  the  money  due  him  for  the  flour, 
which  never  had  been  paid,  and  presented 
a  bill  for  the  purpose,-  the  chancellor 
awarded  writs  of  certiorari,  to  remove  into 
the  superior  Court  of  chancery  Fenwick 's 
own  attachment,  pending  in  the  county 
Court  of  Dinwiddle,  and  that  in  behalf  of 
Wright,  in  the  Hustings  Court  of  Peters- 
burg, and  ordered  that  the  sergeant  of  the 
town  do  make  sale  of  the  goods  men- 
tioned in  the  order  of  the  last-mentioned 
Court,  and,  after  deducting  the  expenses 
attending  such  sale,  pay  one  moiety  of  the 
purchase  money  to  the  defendant,  John 
Wright,  and  the  other  moiety  to  the  de- 
fendant, William  Fenwick,  upon  their  sev- 
erally giving  bond,  with  sufiRcient  security, 
to  be  approved  by  the  said  Hustings  Court, 
conditioned  to  have  the  money,  which 
they  might  receive  in  virtue  of  this  order, 
forthcoming,  and  subject  to  the  future 
decree  of  the  said  superior  Court  of  chan- 
cery. 

On  the  8th  of  November,  1804,-   the   cross 
bill   above   mentioned    was   filed   by   John 
Wright,  in  which  he  declared    himself  sat- 
isfied with  the  principle  of  the  order 

527  *made     by   the    chancellor.     It    was 
equality   among  equally   meritorious 

creditors.  But  of  the  application  of  that 
principle,  in  the  present  instance,  he  • 
thought  he  had  just  cause  to  complain ;  be- 
cause, in  Hencock's  bill  of  injunction,  it 
was  explicitly  stated  to  have  been  agreed  be- 
tween Pope  and  himself,  that  the  proceeds 
of  the  flour  and  tobacco,  after  satisfying 
Hencock,  should  be  applied  to  the  discharge 
of  Fenwick's  debt.  Both  those  articles, 
it  was  almost  absolutely  certain,  must 
have  been  sold  before  this  time,  and  their 
prices  known.  If  the  sale  of  the  flour  ex- 
ceeded Hencock's  demand,  he  either  had 
applied,  or  would  apply,  the  surplus  of  that 
sale  to  the  satisfaction  of  Fenwick's  debt. 
The  above  observation  applied  to  the  to- 
bacco, if  Hencock  received  an  honest  as- 
signment of  it;  Leslie's  claim  thereto 
notwithstanding.  Ought,  then,  Fenwick 
to  stand  upon  equal  grounds  with  Wright, 
as  to  the  goods  delivered  to   the   latter    by 
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order  of  Petersburg  Court,  until  he  should, 
together  with  Heacock  and  Pope,  show 
whether  he  had  received,  or  was  about  to 
receive,  any  thing,  and  how  much,  on  ac- 
count of  the  flour  and  tobacco?  In  the  sec- 
ond place,  a  great  many  other  goods, 
remaining  after  those  allotted  to  Wright 
had  been  laid  off  to  him,  were  sub- 
ject to  Hencock's  deed  of  trust  and 
Fenwick's  attachment.  Was  it  just  that 
Wright  should  give  up  half  of  what 
had  been  appropriated  for  his  indem- 
nification, unless  Fenwick  should  be  or- 
dered to  give  up  half  of  what  might  come 
to  him?  The  object  of  this  cross  bill, 
however,  was  not  to  stop  the  sale  of  the 
goods,  but  that  the  sergeant  should  be 
enjoined  from  paying  any  part  of  the 
money  arising  therefrom,  either  to  the 
complainant,  or  Fenwick,  until  a  full 
account  be  rendered  of  the  debt  due  to  Hen- 
cock  ; — how  it  had  been  discharged,  if  not 
still  due ;  what  were  the  prices  of  the  flour 
and  tobacco;  how  they  had  been,  or  would 
be,  applied ;  what  was  the  surplus  of  goods 
remaining,  after  those  ordered  for  Wright's 
indemnification  were  delivered  to  him ; 
how  many  of  Pope's  goods  Hencock  had  sold 
before  such  delivery ;  how  many  af- 
528  ter;  *and  what  was,  and  is,  the 
amount  of  debts  due  to  Pope;  and 
what  part  or  proportion  of  them  Hencock 
had  received. 

It  was  further  stated  in  the  cross  bill, 
that  since  Pope's  return  from  Boston,  Hen- 
cock, to  whom  his  debts  were  assigned,  as 
well  as  his  goods,  had  delivered  him  up 
his  books,  and  that  Pope  had  already  col- 
lected large  sums,  and  was  now  collecting 
more,  the  several  orders  of  Court  to  the 
contrary  notwithstanding. 

All  the  suits  being  set  for  hearing,  an 
order  of  account  was  made  by  the  superior 
Court  of  chancery,  September  30th,  1806. 
The  commissioner  made  a  report,  Febru- 
ary 27th,  1807,  from  which  it  appeared, 
that  the  bills  drawn  by  Joseph  H.  Pope 
on  Lemuel  Pope,  of  Boston,  in  favour  of 
Michael  W.  Hencock  &.  Co.,  and  returned 
protested  for  nonpayment,  **were  stated 
to  be,"  one  bill,  due  July  24th,  1804,  lor  849 
dollars  and  11  cents;  another  for  674 dollars 
and  52  cents  ;*  a  third,  due  the  9th  of  Au- 
gust, 1804,  for  849  dollars  and  11  cents; 
an|3  a  fourth,  due  the  4th  of  October,  1804, 
for  650  dollars ;  amounting  in  all,  includ- 
ing charges  of  protest,  to  3,032  dollars  and 
6  cents.  The  documents,  from  which  this 
'  statement  was  made,  were  the  protest 
for  the  first  bill  of  849  dollars  and  11  cents, 
** but  not  accompanied  by  the  original  bill," 
letters  from  Davidson  &  Tucker,  of  Bos- 
ton, stating  the  amount  and  time  of  pay- 
ment for  the  second  and  third  bills,  and 
that  they  were  protested,  and  the  original 
bill  for  the  last  650  dollars,  which  appeared, 
from  endorsations  to  have  been  in  the 
hands  of  a  notary ;  but  the  protest  was  not 
exhibited.  "These  documents  were  not 
satisfactory  to  the  commissioner.  In  claims 
of  this  nature,    it   is   generally   considered 


necessary  that    the   protests,    accompanied 
by  the  original  bills,  should   be    produced, 
or   satisfactory     evidence     to      show    why 
they     are   not.     Such    evidence   (the 
529      ^commissioner  said)    it    will    be    in- 
cumbent on  Michael    W.    Hencock  to 
? reduce,  before  he  is  entitled  to  the  credit.  "* 
*he  proceeds  of  the  flour  and  tobacco  were 
stated  as  follows: 
Nett  proceeds  of  300  barrels  and 
50  half  barrels  of  flour,  in  Bos- 
ton, 1st  September,  1804,  $2,315  41 
83  kegs  manufactured  tobacco, 
do.  12th  September,  1,250  92 

3,566  3S 


Deduct    for    insurance,  paid  in 
Norfolk, 


104  OO 


♦Note.  Accordinsr  to  the  copies  of  the  bills  of 
exchange  and  protests,  appearing  In  the  record, 
this  bill,  for  074  dollars  and  52  cents,  was  not  drawn 
by  Joseph  H.  Pope,  but  by  Michael  W.  Hencock  & 
Company.— Note  in  Original  Edition. 


$3,462  33 
It  was  stated  by  the  said  Hencock,  that 
the  proceeds  of  the  flour  only  had  been 
applied  in  discharge  of  the  protested  bills 
of  exchange;  that,  in  consequence  of  the 
suit  brought  against  him  by  John  Leslie 
for  the  tobacco,  the  proceeds  thereof  were 
not  passed  to  his  credit  in  Boston  until 
some  time  in  the  summer  of  1806;  and  that 
the  amount  was  now  held  by  him,  as  a  sep- 
arate fund,  to  be  applied  to  the  judgment 
obtained  by  Leslie,  or  to  the  credit  of 
Joseph  H.  Pope,  with  Hencock  &  Co.,  aa 
the  Court  might  direct. 

The  commissioner  farther  stated,  (from 
sundry  depositions  annexed  to  his  report,) 
that  there  were  goods  left  in  the  store  of 
Joseph  H.  Pope,  and  debts  due  to  him, 
which  had  not  been  accounted  for;  and 
although  Michael  W.  Hencock  held  a  deed 
of  trust  for  every  description  of  property 
the  said  Pope  was  possessed  of,  and  made 
use  of  that  deed  as  an  instrument  to  pre- 
vent other  creditors  from  recovering  their 
claim,  yet  no  measures  were  adopted  by 
himself,  or  the  trustee,  to  get  possession 
of,  or  secure,  any  of  the  property  remain- 
ing, or  the  debts  due  to  the  said  Pope,  who 
was  left  at  liberty  to  dispose  of  the  prop- 
erty and  debts  without  control;  except  that 
Hencock  received,  through  Donald  M'Ken- 
zie  &  Co.,  of  which  house  he  was  a  partner, 
the  sum  of  612  dollars  and  26 
530  *cents,  on  the  8th  of  August,  1804, 
by  virtue  of  an  order  on  John  and 
Theodore  Hart ;  out  of  which  a  debt  of  340 
dollars  and  29  cents,  from  Joseph  H.  Pope 
to  D.  M'Kenzie  &  Co.,  had  been  paid,  of 
which  debt  (as  Hencock  alleged)  he  as- 
sumed the  payment  before  the  deed  of  trust 
was  taken.  Hencock  also  alleged,  before 
the  commissioner,  that  the  books  of  Joseph 
H.  Pope  were  never  in  his  possession; 
that  he  once  demanded  them,  when  Pope 
refused  to  give  them  up;  and,  therefore, 
he  knew  not  what  other  debts  were  due  to 
the  said  Pope;  and  whether  any  had  been 
collected ;  or  by  whom. 

According  to  the  commissioner's  report, 
(if  Hencock  should  produce  proper  evidence 
in  support  of  his  statement  of  the  protested 
bills,}  the  balance  due  from  Joseph  H. 
Pope  to  M.  W.  Hencock  8l  Co.,  (throwing  the 
tobacco  out  of  the  account,)  appeared  to  be 
559  dollars  73  cents,  with  interest  from  the 
8th  of  October,  1804;  the  balance  due  to 
John  Wright  was  5421.  I7s.  3d.  with  inter- 
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est  from  the  19th  of  March,  1084,  the  bond 
having  been  conditioned  to  bear  interest 
from  the  date  in  the  event  of  the  princi- 
pal not  being  punctually  paid ;  and  that  to 
William  Fenwick  was  6121.  ICs.,  payable 
October  3l8t,  1804.  The  goods  taken  under 
John  Wright's  attachment  were  sold  for 
4421.  3b.  9d.,  which  sum  remained  in  the 
hands  of  Robert  t^anier,  sergeant  of  the 
town  of  Petersburg. 

On  the  26th  of  February,  1808,  the  present 
chancellor  (Taylor)  pronounced  his  opinion 
and  decree  as  follows:  **The  Court  is  of 
opinion,  that  the  said  Michael  W.  Hencock 
having  stated,  on  oath,  that  the  original 
bills,  as  protested,  are  by  him  either  lost 
or  mislaid,  or  that  they  have  been  either 
lost  or  mislaid  in  the  Court  of  chancery, 
where  he  thinks  he  filed  them ;  and  John 
Wright,  by  his  answer,  in  one  of  the  suits, 
having^  admitted  that  two  of  them  were  re- 
turned protested,  and  that  the  other  two 
might  be  so  returned,  the  said  Michael  W. 
Hencock  &.  Co.  should  be  entitled  to  a  credit 
for  the  same  with  the  said  Joseph  H.  Pope ; 
that  the  deed  of    trust,  in    the  proceedings 

mentioned,  bearing  date    the   2d   day 
531      of  August,  *1804,  and  recorded  within 

the  time  prescribed  by  law,  gave  to 
the  said  Michael  W.  Hencock  &.  Co.  a 
lien,  in  preference  to  the  other  creditors  of 
the  said  Joseph  H.  Pope,  upon  the  prop- 
erty thereby  conveyed,  which  cannot  be 
discharged  but  upon  the  payment  of  the 
bills,  with  interest  and  charges  of  protest; 
that  it  does  not  appear  to  this  Court,  that, 
at  the  time  the  other  creditors  sued  forth 
their  attachments,  Michael  W.  Hencock  & 
Co.  were  in  possession  of  the  books,  goods, 
and  effects  conveyed  to  them  by  the  deed 
aforesaid,  or  had  been  at  any  time  pre- 
vious thereto,  or  that  Michael  W.  Hencock, 
at  any  time,  unfairly  aided  the  said  Joseph 
H.  Pope  to  go  away  with  his  books,  and 
remaining  property,  to  the  prejudice  of 
other  creditors ;  and,  therefore,  Michael  W. 
Hencock  &  Co.  should  not  be  made  answer- 
able for  any  injury  the  creditors  may  have 
sustained  on  that  account ;  that  John  Lreslie 
having  recovered  the  value  of  83  kegs  of 
manufactured  tobacco,  in  an  action  at  law 
against  the  said  Michael  W.  Hencock  & 
Co.,  the  same  should  stand  opposed  to  their 
recovery  against  the  said  John  Leslie,  and 
be  adjusted  between  them,  and  not  allowed 
to  the  said  Joseph  H.  Pope  as  a  credit  with 
the  said  Michael  W.  Hencock  &.  Co.,  who 
will  then  be  the  creditors  of  the  said  Joseph 
H.  Pope  559  dollars  and  73  cents,  on  the  4th 
day  of  October,  1804,  which  John  Wright 
must  pay,  with  interest  from  that  time, 
being  part  of  the  proceeds  of  sale  of  goods 
of  the  said  Joseph  H.  Pope,  under  the 
order  of  this  Court,  made  the  4th  day -of 
October,  1804;  and  one  moiety  of  the 
balance  of  the  proceeds  in  his  hands  he 
must  also  pay,  with  interest  from  the  time 
he  enjoined  William  Fenwick,  to  him. 
The  Court  doth,  therefore,  adjudge,  order, 
and  decree,  that  the  said  Joseph  H.  Pope 
pay  to  the  said  John  Wright  5421.  178.  3d. 
with  interest  thereupon,  at  the  rate  of  6  per 
centum  per  annum,  from  the  19th  day  of 
March,  1804,  until  payment,  and  the  costs  by 
him  expended  in  prosecuting  his  suit  against 
the    said  Joseph  H.  Pope,  Andrew  Benard, 


and  others ;  that  he   pay  to   William    Fen- 
wick 6121.  10s.,    with   interest,  to    be 

532  computed  *after  the   like    rate,  from 
the  31st  day  of  October,  in    the  same 

year,  until  payment,  and  the  costs  by  him, 
the  said  Fenwick,  expended  in  the  prosecu- 
tion of  his  suit ;  that  the  said  John  Wright 
pay  to  the  said  Michael  W.  Hencock  &  Co., 
the  aforesaid  559  dollars  and  73  uents,  with 
interest  thereupon,  after  the  like  rate,  from 
the  4th  day  of  October,  in  the  same  year, 
until  payment,  and  the  costs  by  them  ex- 
pended in  prosecuting  their  suit  against 
the  said  John  Wright  and  others;  that  the 
bill  of  the  said  John  Wright,  against  Wil- 
liam Fenwick,  Michael  W.  Hencock,  and 
Joseph  H.  Pope,  be  dismissed,  and  that  he 
pay  to  the  said  William  Fenwick  the  costs, 
by  him  expended  in  defending  that  suit; 
that  the  said  John  Wright,  towards  satis- 
faction of  the  money  hereby  decreed  to  be 
paid  by  Joseph  H.  Pope  to  William  Fen- 
wick, after  satisfying  Michael  W.  Hencock 
8l  Co.'s  recovery  aforesaid,  pay  the  said 
William  Fenwick  one  moiety  of  what 
shall  remain  in  his  hands  of  the  proceeds, 
of  the  said  sale,  with  interest  thereon  from 
the  9lh  day  of  November,  1804,  and  the  bal- 
ance of  the  said  moiety  retain  towards  sat- 
isfaction of  his  recovery  against  the  said 
Joseph  H.  Pope;  that  the  injunction 
awarded  John  Leslie,  to  stay  elcecution  of 
a  judgment  recovered  against  him  by 
Michael  W.  Hencock  &.  Co.,  and  Thomas 
Taylor  A  Co.,  in  the  Hustings  Court  of 
the  city  of  Richmond,  be  perpetual ;  that 
the  injunction  awarded  the  said  Michael 
W.  Hencock  to  stay  execution  of  a  judg- 
ment recovered  against  him  by  the  said 
John  Leslie,  in  the  same  Court,  be  perpet- 
ual as  to  1,292  dollars  and  91  cents,  part  of 
the  money  recovered  by  the  said  judgment; 
that  the  bill  in  that  suit,  so  far  as  it  seeks 
farther  relief  against  the  said  judgment, 
be  dismissed,  and  that  the  said  Michael  W. 
Hencock  &  Co.  pay  to  the  said  John  Leslie 
the  costs  by  him  expended,  both  in  prose- 
cuting and  in  defending  the  said  injunc- 
tions; and  that  the  several  bills,  as  to  the 
defendants,  not  noticed  by  this  decree,  be 
dismissed,  the  plaintiffs  not  farther  prose- 
cuting." 

From  thisdecree  John  Wright  (who 

533  was  not  present    *when    it    was   pro- 
nounced)   prayed    an    appeal,    which 

was  allowed  by  the  Court  of.  appeals. 

Saturday,  January  16th,  1813,  JUDGB 
ROANE  pronounced  the  following  opinion 
of  this  Court: 

''The  Court  is  of  opinion,  that  the  deed 
of  trust,  in  the  proceedings  mentioned, 
made  by  Joseph  H.  Pope  to  John  Page^ 
for  the  benefit  of  Michael  W.  Hencock  & 
Co.,  having  conveyed  all  the  goods,  prop- 
erty, and  credits  of  the  said  Pope  whatso- 
ever, in  Virginia,  for  the  purpose,  as  is 
alleged,  of  securing  to  the  said  Michael  W. 
Hencock  &  Co.  the  payment  of  certain  bills 
of  exchange,  which  were  said  to  be  pro- 
tested, and  expected  to  be  protested,  but 
which,  for  any  thing  certainly  appearing 
to  the  Court,  may  have  been  paid,  or  other- 
wise secured  to  be  paid,  by  the  drawee  or 
drawer  thereof,  having  been  entered  into 
by  the  said  Pope,  on  the  eve  of  his  depar- 
ture from  Virginia,  and  within  two  or  three 
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days  after  intelligence  had  been  received 
of  the  supposed  failure  of  lyemuel  Pope, 
the  mercantile  correspondent  of  the  said 
Joseph  H.  Pope,  in  Boston,  which  circum- 
stance created  a  general  belief  that  the 
credit  of  the  said  Joseph  H.  Pope  would  be 
materially  affected  thereby ;  and  the  prob- 
able value  of  the  goods  thereby  conveyed, 
{exclusive  of  credits  of  the  said  Joseph  H. 
Pope,)  when  added  to  that  of  a  quantity 
of  tobacco  and  flour,  the  bills  of  lading  for 
which  the  said  Michael  W.  Hencock  pro- 
cured to  be  made,  or  assigned  to  him,  at  or 
about  the  same  time,  (and  which  must 
therefore  be  considered  as  a  part  of  the 
«»ame  transaction,)  being  more  than  double 
the  amount  which  the  said  Jospeh  H.  Pope 
could,  in  any  event,  be  indebted  to  the  said 
Michael  W.  Hencock  &  Co.,  for  and  on  ac- 
count of  the  bills  of  exchange  aforesaid; 
the  said  deed  being  also  made  in  favour  of 
a  grantee  who  was  so  little  scrupulous  of 
the  means  by  which  he  served  the  said 
Joseph  H.  Pope,  or  himself,  to  [the  injury 
of  the  said  Pope's  other  creditors,  that  he 
procured  the  bills  of  lading,  made  to 
534  him  for  the  *tobacco  before  men- 
tioned, to  be  antedated,  thereby  en- 
deavouring to  overreach  John  lyeslie,  who 
had  previously  obtained  bills  of  lading  for 
the  same  tobacco,  which  had  been  sold  by 
him  to  the  said  Joseph  H.  Pope,  but  not 
paid  for;  (all  which  was  known  to  the  said 
Michael  W.  Hencock  at  the  time;)  a  gran- 
tee, too,  trho  by  refusing  to  accede  to  the 
just  and  reasonable  terms  on  which  the 
Court  of  Hustings  of  Petersburg  offered  to 
allow  his  injunctions,  (intended  to  stay  the 
effect  of  an  order  made  in  favour  of  the  ap- 
pellant,) evinced  that  his  object  was  not 
solely  to  procure  a  payment  and  indemnity 
for  himself  and  company,  in  relation  to  his 
claims  against  the  said  Joseph  H.  Pope; 
and  the  said  grantee  having  also  permitted 
the  said  Joseph  H.  Pope  to  take,  use,  sell, 
and  collect  the  debts  and  property  by  the 
said  deed  of  trust  conveyed,  or  connived 
at  his  so  doing,  the  same  ought  to  be 
taken,  as  to  the  appellant,  and  appellee, 
Fenwick,  just  and  vigilant  creditors  of 
the  said  Joseph  H.  Pope,  as  a  collusive 
combination  to  injure  and  defraud  them, 
and  as  giving  to  the  said  Michael  W.  Hen- 
cock A  Co.  no  prior  lien  upon  the  property 
aforesaid." 

**The  Court  is  further  of  opinion,  that 
the  appellees,  Michael  W.  Hencock  &  Co., 
have  not  legally  entitled  themselves  as 
creditors  to  the  amount  claimed  by  them; 
both  because  the  bills  of  exchange,  in  the 
said  deed  and  proceedings  mentioned,  may 
have  been  paid,  or  may  yet  be  paid  as 
aforesaid,  for  any  thing  appearing  to  the 
contrary  by  proper  and  legal  evidence ;  and 
because  one  of  ttiose  bills,  for  six  hundred 
and  seventy-four  dollars  and  fifty  two  cents, 
having  been  drawn  l)y  Michael  W.  Hencock 
A.  Co,  and  not  by  Joseph  H.  Pope,  is  not  a 
bill  to  which  the  terms  of  the  deed  of  trust 
aforesaid,  or  the  prayer  of  the  said  Michael 
W.  Hencock  &  Co.'s  bill  of  injunction, 
would  properly  apply." 

^*On  these  grounds,  the  Court  is  of  opin- 
ion, that  not  only  so  much  of  the  decree 
as  establishes  a  lien  in  favour  of  the  appel- 
lees, Michael  W.  Hencock  &  Co.,  under  the 


deed  of  trust   aforesaid,  but   also    so 

535  much  thereof  as  has  ^ascertained  the 
amount  of  the  debt  due  by  Joseph  H. 

Pope  to  them,  on  account  of  the  bills  of 
exchange,  as  also  so  much  of  the  said 
decree  as  postpones  the  appellant  and  the 
appellee,  William  Fenwick,  to  the  appel- 
lees. Michael  W.  Hencock  &  Co.,  in 
relation  to  the  trust  property,  is  errone- 
ous; therefore,  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree  as  is  be- 
fore mentioned  to  be  erroneous,  be  reversed 
and  annulled ;  that  the  residue  thereof  be 
affirmed;  and  that  the  appellees,  Michael 
W.  Hencock  &  Co.,  pay  to  the  appellant 
his  costs,  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here;  and  it 
is  further  decreed  and  ordered,  that  the  said 
Joseph  H.  Pope  do  pay  to  the  appellant  the 
sum  of  five  hundred  and  forty-two  pounds, 
seventeen  shillings  and  three  pence,  with 
interest  thereon  from  the  19th  day  of 
March,  1804;  and  to  the  appellee,  William 
Fenwick,  the  sum  of  six  hundred  and 
twelve  pounds,  ten  shillings,  with  inter- 
est thereon  from  the  3l8t  day  of  October 
1804,  till  paid;  provided,  that  the  sum  of 
four  hundred  and  forty-two  pounds,  three 
shillings  and  nine  pence,  now  in  the  hands 
of  the  sergeant  of  the  town  of  Petersburg, 
(as  appears  from  the  proceedings,)  be  im- 
mediately paid  by  him,  and  the  sum  of 
two  tnousand  two  hundred  and  eleven  dol- 
lars and  forty-one  cents,  now  in  the  hands 
of  the  appellees,  Michael  W.  Hencock  &  Co., 
(being  the  proceeds  of  the  flour,  in  the 
proceedings  also  mentioned,  after  deduct- 
ing the  insurance  thereon,)  and  six  hundred 
and  twelve  dollars  and  twenty-six  cents, 
collected  from  John  &  Theodore  Hart,  by 
virtue  of  an  order  from  Joseph  H.  Pope, 
in  favour  of  Michael  W.  Hencock  A  Co., 
under  the  deed  of  trust  aforesaid,  with 
interest  on  the  former  sum  from  the  Ist 
day  of  September,  1804,  and  on  the  latter, 
from  the  8th  day  of  August,  1804,  till  paid, 
be  also  immediately  paid  by  the  said 
Michael  W.  Hencock  A  Co.,  to  discharge 
the  debts  aforesaid,  or,  in  case  of  their 
being  insufficient  to  pay  the  whole,  to  pay 
the  same  in  equal  proportions.  And  it 
is  ordered  that  the  causes  be  remanded  to 
the    said  Court    of    chancery,    to    be 

536  proceeded  *in    pursuant  to   the   prin- 
ciples now  declared ;  with   liberty    to 

the  appellees,  Michael  W.  Hencock  A  Co., 
to  proceed,  under  the  direction  of  the  Court 
of  chancery,  to  ascertain,  by  evidence, 
other  than  the  oath  of  the  appellee,  Michael 
W.  Hencock,  the  said  amount,  and  to  re- 
cover the  same*  from  the  said  Joseph  H. 
Pope  or  his  effects ;  subject  nevertheless  to 
the  provisions  of  this  decree  in  favour  of 
the  appellant,  and  the  appellee,  William 
Fenwick."  

Birthright,  Lessee  of  Hall,  v.  Hall. 

Armed  March  8d,  1812. 

1.  WllU—Coiiatractloii*— Re  version.— A  testator,  who 
died  in  the  year  1764.  devised  a  tract  of  land  to  his 
SODS,  Joseph  and  Thomas,  "dnrinff  their  natural 
life,  and  no  longer,  and  then  to  each  of  their  eld- 
est sons  and  their  heirs  forever:  and,  if  no  male 
issue  to  each  of  their  eldest  daughters,  and  their 
heirs  forever'*  Joseph  and  Thomas   entered,  and 

*Wilis— Cofistroctlon.— See  monographic  noU    on 
"Wills'*  appended  to  Hnffhes  v.  Htif  hes,  2  Munf .  909. 
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made  partition:  and  In  tbe  year  1797,  Joseph  died, 
without  hayinff  had  any  son  or  dauffhter.  It  was 
adjndffed  that  his  share  of  the  land  reverted  to 
the  testator's  heir  at  law.  See  Glnffer  v.  White. 
Wllles,  848. 
a.  Deed  of  Bargain  and  Sale— Effect  Where  Third  Per- 
aoB  In  Adverse  PoMesslon.t— A  deed  of  bargain  and 
sale  from  a  person  who  (haying  the  right  to  enter) 
has  formally  and  peaceably  entered  on  the  land 
thereby  conveyed,  is  good  to  pass  his  title  not- 
withstanding another  person  was  in  actnal  and 
adverse  possession  of  the  same  land  at  the  time 
of  snch  entry  and  conveyance. 

A  special  verdict  was  found  in  ejectment, 
setting  forth  that  a  grant  issued  to  William 
Hall,  the  elder,  for  the  land  in  the  declara- 
tion mentioned;  that  he  duly  made  and 
published  his  last  will  and  testament,  in 
writing,  bearing  date  the  21st  day  of 
October,  1764,  which  was  set  forth  in  haec 
verba,  and  among  other  devises  and  be- 
quests, contained  the  following  clause: 
'*Item,  I  give  or  let  to  my  sons,  Thomas 
Hall  and  Joseph  Hall,  my  new  dwelling, 
plantation,  and  the  mill  thereon,  during 
their  natural  life,  and  no  longer;  and  then 
I  will  and  bequeath  the  same  to  each  of 
their  eldest  sons,  and  their  heirs  forever; 
and,  if  no  male  issue,  to  each  of  their  eld 
est  daughters,  and  their  heirs  forever: — 
that  the  said  William  Hall,  the  elder,  died 
on  the  10th  day  of  November,  1764,  leaving 
seven  sons;  viz.  William,  (his  eldest  son, 
and  heir  at  law,)  James,  Richard,  John, 
Anthony,  Thomas  and  Joseph;  and  four 
daughters;  viz.  EJHzabeth,  Ruth,  Hannah, 
and    Sarah,  that    Joseph   Hall,    aforesaid, 

died   on  the    first    day    of    January, 
537      •1797,  leading   no   child,    and    never 

having  had  any ;  having  first  made 
his  last  will  and  testament,  (which  was 
also  found  in  haec  verba.)  devising  to  his 
wife,  Mary  Hall,  the  tract  of  land  on  which 
he  resided,  containing  3%  acres,  during  her 
life,  with  remainder  in  fee  to  Elizabeth 
North,  wife  of  George  North,  and  John 
Hall,  son  of  his  brother,  John  Hall,  de- 
ceased, to  be  equally  divided  between 
them :  that  Mary  Hall,  w  dow  of  the  said 
Joseph,  before  the  1st  of  September,  1797, 
entered  upon  the  lands  in  the  declaration 
mentioned,  by  virtue  of  the  said  devise  to 
her,  and  continued  possessed  thereof  ever 
since  her  said  entry,  until  the  month  of 
October,  1799:  that  the  lands  devised  to 
the  said  Joseph  and  Thomas  Holt,  by  the 
will  of  the  aforesaid  William  Hall,  (being 
the  lands  in  the  declaration  mentioned,) 
were  divided  by  the  said  Thomas  and 
Joseph,  soon  after  the  death  of  the  said 
William  Hall,  the  elder;  that  they,  and 
those  claiming  under  them,  had  held'  the 
parts  severally  allotted  to  them,  separately ; 
that  the  said  Thomas  Hall,  by  deed,  bear- 
ing date  the  20th  of  February,  1792,  con- 
veyed the  part  assigned  to  hiAi  to  John 
Potts:  that  neither  the  said  Joseph  nor 
Thomas  were  married,  or  had  any  child,  at 
the  time  of  William  Hairs  making  his 
will,  or  at  the  time  of  his  death:  that 
William  Hall,  the  heir  at  law  of  the  said 
William  Hall,  the  elder,  after  the  decease 
of  the  said  Joseph  Hall,  to  wit,  on  the 
.12th  day  of  September,  1797,  entered  into 
and  upon  the  land   in  the  declaration  men- 


tAdverse     Possculon— Inference     by    Court.— The 

principal  case  was  cited  in  Pownal  v.  Taylor,  10 
Leiffh  184.  to  the  point  that  thouffh  the  jnry  does 
not  find  adverse  i^ossession.  the  court  may  infer  it 


tioned,  formally  and  peaceably,  and  thea 
and  there,  in  the  presence  of  two  good  and 
lawful  witnesses,  took  possession  of  the 
said  land,  and  all  things  thereunto  belong- 
ing or  appertaining,  claiming  the  said 
land  as  heir  at  law,  and  eldest  son,  of  Wil- 
liam Hall,  the  elder,  deceased;  and  that, 
aftet  making  the  said  entry,  to  wit,  on  the 
17th  of  October,  1797,  he  conveyed  the  said 
land  by  deed  of  bargain  and  sale,  to  the 
lessor  of  the  plaintiff :  that  Mary  Hall,  dev- 
isee, as  aforesaid,  of  Joseph,  was  in 
actual  and  adverse  possession  at  the  time 
of  the  said  entry,  and  so  continued  until 
the  month  of  October,  1799 ;  that  the 

538  said  *Thomas    Hall   was  still  living, 
and  had  a  legitimate  son  by  the  name 

of  Thomas,  who  was  living  at  the  date  of 
this  verdict,  and  was  the  first  son  he  ever 
had. 

The  jury  found  the  lease,  entry,  and 
ouster,  &c. ;  and  if  the  law  was  for  the 
plaintiff,  they  found  for  him  the  land  in 
the  declaration  mentioned,  &c.  in  the  usual 
form. 

By  consent  of  parties,  George  North,  the 
defendant  in  the  cause,  was  withdrawn, 
and  Thomas  Hall  was  admitted  defendant  in 
his  room;  and  thereupon,  the  plaintiff 
released  all  the  land  in  the  special  verdict 
mentioned  and  found  for  him,  except  the 
land  of  which  Joseph  Hall  was  possessed  in 
his  lifetime,  being  the  moiety  assigned  to 
the  said  Joseph  Hall,  upon  the  division  of 
the  land  devised  to  the  said  Thomas  and 
Joseph,  by  the  will  of  William  Hall,  the 
elder. 

The  Superior  Court  of  law  entered  judg- 
ment for  the  defendant;  whereupon  the 
plaintiff  appealed  to  this  Court. 

Williams,  for  the  appellant. 

Peyton  Randolph,  for  the  appellee. 

January  25th,  1813,  the  judges  pronounced 
their  opinions. 

JUDGE  COALTKR.  The  first  question 
arising  in  this  case  is,  whether,  admitting 
William  Hall,  the  son  and  heir  at  law  of 
William,  the  testator,  to  have  the'  rever- 
sion in  fee,  after  the  death  of  Joseph  with- 
out issue,  the  deed  of  bargain  and  sale,  of 
the  17th  of  October,  1797,  made  by  him  to 
the  lessor  of  the  plaintiff,  passed  the  estate? 

When  this  case  was  formerly  before  the 
Court,  on  the  first  ejectment, (a)  it  was  de- 
termined that  the  defendant  held  by  in- 
trusion, and  that,  as  it  did  not  appear  that 
any  entry  had  been  made  on  the  land  by 
the  grantor  before  executing  the  deed,  it 
passed  nothing;  and  on  that  ground  the 
judgment  was  reversed. 

539  *On  this   second    ejectment,  which 
is  brought  on    this    same    deed,    the 

question  again  occurs,  but  with  this  differ- 
ence: it  is  found  in  the  special  verdict, 
that  William  Hall,  the  grantor,  on  the  12th 
day  of  September,  1797,  entered  into  and 
upon  the  land  in  the  declaration  mentioned, 
formally  and  peaceably,  and  then  and 
there,  in  the  presence  of  two  good  and 
lawful  witnesses,  took  possession  of  the 
said  land,  and  all  things  thereto  belonging 
and  appertaining,  claiming  the  said  land 
as  heir  at  law,  and  eldest  son,  of  William 
Hall,  the  elder,  deceased ;  that,  after  mak- 
ing the  said  entry,  he  made  the  deed  in  ques- 


(a)  8Call«488. 


789 


dMUNF. 


ViROmiA  RBPOSTS,  AlfNOTATBD. 


640-642 


tion,  to  wit,  on  the  day  of  its  date ;  and 
which  deed  is  found  in  haec  verba.  It 
clescribes  the  gfrantor  as  an  inhabitant  of 
Newberry  county,  in  South  Carolina,  and 
is  acknowledged  by  him  on  the  same  day, 
before  the  Court  of  that  county. 

The  jury  also  find,  that  Mary  Hall, 
widow  and  devisee  of  Joseph  Hall,  wi^  in 
actual  possession  of  said  land  at  the  time 
the  entry  above  found  was  made,  and  that 
said  possession  of  said  Mary  was,  at  the 
time  of  said  entry,  adverse  to  that  of  the 
said  William  Hall ;  and  that  the  said  Mary 
was  so  actually  in  possession  at  the  time 
the  said  eptry  was  made,  and,  notwith- 
standing the  said  entry,  remained  so  in 
possession,  and  continued  in  such  actual 
and  adverse  possession  thereof,  until  the 
month  of  October,  1799. 

This  special  verdict  presents  this  ques- 
tion, whether,  supposing  William,  the 
grantor,  to  be  the  reversioner  after 
the  death  of  tenant  for  life,  will  his 
entry  upon  the  intruder  enable  him,  a 
month  or  two  after  such  entry,  to  convey 
by  bargain  and  sale ;  the  intruder  being 
actually  in  adverse  possession,  and  on  the 
land,  at  the  time  of  such  entry,  and  con- 
tinuing such  adverse  possession  at  the 
time,  and  until  after  the  execution  of  such 
<3eed? 

The  cases  of  M'Lean  v.  Copper, (a)  Duval 
V.  Bibb,(b)  Tabb  v.  Baird,(c)  and  Hall  v. 
Hall,(d)  which  cases  are  to  be  found  in 
3  Call,  and  all  of  which  were  decided  on 
the  ground  that  there  must  be  posses- 
540  si  on  in  the  grantor  *at  the  time  of 
the  deed  made,  or  livery  of  seisin, 
actually  found,  in  order  to  pass  the  estate, 
have  created  considerable  difiBculty  in  my 
mind  on  this  subject. 

Here  a  grantor,  residing  in  South  Car- 
olina, makes  a  conveyance  of  land  of 
which  another,  at  the  time,  is  in  actual 
adverse  possession,  and,  therefore,  to  a 
mind  not  conversant  either  in  the  practice  or 
the  theory  of  the  ancient  feudal  investiture, 
this  case  would  seem  to  be  similar  to  those 
above  referred  to.  To  prove,  therefore, 
that  this  grantor  was  in  possession,  not- 
withstanding another  was  living  on  the 
land,  we  must  resort  to  technical  reason- 
ing, arising  from  the  nature  of  feudal 
tenures  and  investitures,  in  opposition  to 
that  evidence  of  the  senses,  arising  from 
the  facta  found  in  the  special  verdict. 

An  intrusion (e)  is  the  entry  of  a  stranger, 
after  a  particular  estate  of  freehold  is 
determined,  before  him,  in  remainder  or 
reversion.  The  reversioner,  or  remainder- 
man, by  this  act,  is  ousted,  (if  I  may  use 
the  expression,)  and  the  intruder  becomes 
tenant  to  the  lord.  The  reversioner  or 
remainder-man,  however,  may  purge  this 
intrusion  by  summary  proceeding,  without 
suit,  to  wit,  by  a  formal  and  peaceable 
entry, (f)  such  as  is  found  in  this  verdict; 
which  notorious  act  of  ownership  is  equiv- 
alent to  a  feudal  investiture  by  the  lord,  and 
gives  him  that  hath  right  of  entry  a  seisin  ; 
making  him  complete   owner,  and   capable 


<a)  8  Call,  867. 

(b)  Ibid.  8(a 

(c)  Ibid.  475. 

(d)  Ibid.  482. 

(e)  8  Bl.  168. 

if)  Ibid.  174. 176. 


of  conveying  from  himself  either  by  descent 
or  purchase.  This  is  called  his  right  of 
entry ;  and  if  he  lies  by  until  the  death  of 
the  intruder,  when  the  land  descends  to 
his  heir,  then  his  right  of  entry  is  tolled 
or  taken  away,  and  he  has  only  a  right  of 
action.  The  maxim  of  the  common  law, 
then,  which  is,  **that  a  right  of  entry  or 
chose  in  action  cannot  be  granted  or  trans- 
ferred to  a  stranger, "(g)  or,  as  Blackstone 
has  it,  that  *^a  party  in  possession  may  con- 
vey, but,  if  he  has  only  the  right  of  pos- 
session, or  of  property,  he  cannot,"  must 
be  considered  as  applying  to  these  rights, 
before  they  are  exercised  so  as  to  gain 
possession,  by  entry  in  the  first  case,  or 
suit  in  the  second. 

541  *The    grantor,      here,    before     his 
entry,  had    only  a  right    of  entry,    or 

right  of  possession :  this  right  he  coald 
not  convey :  by  his  entry,  which  is  equal 
to  a  feudal  investiture,  he  became  tenant  of 
the  freehold— in  England,  tenant  to  the 
lord.  He  holds,  then,  not  a  bare  right  of 
entry,  or  of  possession :  he,  by  this  open 
and  notorious  act,  has  done  away  this 
wrongful  intrusion,  and  is  seised  and  may 
convey :  the  party  on  the  land  no  longer 
holds  by  intrusion,  and  would  be  no  longer 
considered  tenant  to  the  lord:  another  is 
now  seised  of  the  fee,  and  would  be  con- 
sidered such  tenant.  Had  he  made  a  con- 
veyance, when  thus  on  the  ground,  I 
apprehend  it  would  have  been  good;  for 
it  is  not  necessary,  in  order  to  purge  the 
intrusion,  to  turn  the  intruder  out.  This 
might  require  violence;  and,  indeed,  if  the 
remainderman  cannot  enter  through  fear, 
he  may  make  claim  near  the  land,  and  this 
has  the  same  efiFect  with  the  entry.  A  per- 
son then  may  be  in  possession  of  the  fee, 
when  another  is  on  the  land ;  and  this  fee 
he  may  convey.  He  may  be  deprived  of  his 
freehold  again,  though  by  disseisin;  what 
that  is,  perhaps,  at  this  day,  is  a  nice 
question,  and  the  doctrine  will  not  now  be 
much  considered :  it  will  sufiBce,  at  present, 
to  say,  that  every  possession  of  another's 
land,  even  by  a  person  claiming  adverse,  I 
apprehend,  is  not  a  disseisin,  which,  when 
effectual,  ousts  the  party  of  his  freehold, 
and  makes  the  disseisor  tenant  thereof,  and 
answerable  to  the  lord.  When  the  free- 
hold becomes  thus  wrongfully  in  possession 
of  another,  then  the  party  is  put  again  to 
his  right  of  entry,  and  cannot  convey,  and 
may  even  lose  this  right  of  entry  by  a 
descent  cast.  But  this  continued  posses- 
sion, in  Mary  Hall,  is  neither  found  to  be 
a  disseisin,  by  the  verdict,  nor  are  such 
facts  found,  as,  according  to  my  present 
impressions,  would  enable  the  Court  to  ad- 
judge in  a  disseisin.  It  is  true  the  jury  do 
not  find  that  the  party  being  seised  con- 
veyed, but  havine  found  an  entry,  which 
gave  him  seisin,  (h)  and  not  finding  a  dis- 
seisin, the  maxim,  ^*that  what  appears  not 
is  to  be  taken  as  not  having  existed," 
must  apply;  and  we  must  consider  the 
grantor,  if  he  had  a   right   of  entry, 

542  as  *having  reduced    his  right   to  pos- 
session ;  and  that  at  the  time  the  deed 

was  made,  he    was  seised  of    the  freehold, 
and  could  convey. 


(ff)  Co.  Lltt  314.  S66. 
(li)  1  Wj 


I  Wash.  87. 


790 


S  MUNF. 


Birthright  v.  Hai^i,. 


643-646 


This  brings  us  to  the  second  question,  to 
<wit,  whether  he  had  such  right  of  entry? 

This  will  depend  on  the  construction  of 
the  will  of  William  Hall,  the  elder,  made 
in  the  jear  1764,  and  in  which  is  this 
clause  relative  to  this  land : — 

**Item,  I  give  or  let  to  my  sons,  Thomas 
Hall  and  Joseph  Hall,  my  new  dwelling 
plantation,  and  the  mill  thereon,  during 
their  natural  life,  and  no  longer,  and  then 
I  will  and  bequeath  the  same  to  each  of 
their  eldest  sons,  and  their  heirs  forever; 
and,  if  no  male  issue,  to  each  of  their  eld- 
est daughters,  and  their  heirs  forever." 

Partition  between  Thomas  and  Joseph 
was  made.  Thomas  aliened  his  moiety, 
has  had  a  son,  and  both  he  and  his  son  are 
found  to  be  alive.  Joseph  never  had  issue, 
male  or  female,  but  has  departed  this  life, 
having  devised  his  moiety  to  his  wife. 

The  testator  had  several  other  sons,  as 
also  other  tracts  of  land,  which,  when  an  en- 
tire tract  was  devised  to  two,  and  the  proper 
division  between  them  was  known,  was 
Revised  to  ihem  severally,  by  metes  and 
bounds,  &c.  This  circumstance;  the  im- 
probability that  the  testator  intended  the 
survivor  to  take  in  exclusion  of  the  eldest 
son  of  the  deceased,  if  he  had  left  one,  and 
the  use  of  the  words,  **to  each  of  their  eldest 
sons,"  induced  me  to  suppose,  it  probable, 
that  a  tenancy  in  common  was  intended 
as  to  them ;  in  the  same  manner  as  if  the 
will  had  been  **to  my  sons,  Thomas  and 
Joseph,  and  each  of  them,  &c.  and  to  each 
of  their  eldest  sons,  &c.'*  This  point, 
however,  is  perhaps  immaterial,  as  parti- 
tion has  been  made,  and  in  which  case,  if 
it  was  a  joint  tenancy  for  life,  and  no 
more,  each  would,  on  partition,  take  an 
estate  for  his  own  life  in  his  moiety, 
which,  on  his  death,  would  go  to  him  in 
remainder  or  reversion. 

The  great  doubt  in  my  mind  is,  whether 
an  estate  tail  was  not  created  in  Jo- 
543  seph  and  Thomas,  which,  by  the  *act 
of  Assembly,  was  turned  into  a  fee? 
If  land  be  given  to  two  brothers,  A.  and 
B.,  and  the  heirs  of  their  bodies;  as  they 
cannot  have  the  same  heirs  of  their  bodies, 
they  take  a  joint  estate  for  life,  and  sev- 
eral inheritances,  (a)  The  question  is, 
whether  these  brothers  did  not  take  such 
estates  in  this  case?  or,  in  other  words, 
whether  they  did  not  take  as  tenants  in 
common,  or  joint  tenants,  fpr  life,  with 
several  remainders  in  tail-male,  remainder 
to  each  of  their  eldest  daughters  in  fee? 

I  incline  to  think  they  did  take  such  es- 
tates as  last  described,  although  I  advance 
the  opinion  with  very  great  diffidence  and 
distrust,  not  only  because  of  the  contrary 
opinion  expressed  by  one  of  the  Court  be- 
fore, when  this  cause  was  formerly  heard, 
but  because,  on  a  further  and  patient  ex- 
amination, that  judge  adheres  to  l^is  former 
opinion.  In  which  he  is  also  joined  bj^  the 
presiding  judge.  Considering,  however, 
that  the  case  is  open  for  decision,  it  be- 
comes my  duty  to  give  my  opinion. 

This  case  arising  on  the  construction  of 
a  will,  the  great  object  is  to  find  out  the  in- 
tention of  the  testator.  To  do  this,  the 
Court  must  not  only  put  themselves  in 
his  place,  but  suppose   the   things  to   have 


(a)  Bac.  Abr.  TlUe  Estate  Tail  C. 


happened,  which  he  expected  to  happen. 
It  is  found,  by  the  verdict,  that  neither 
Thomas  nor  Joseph  were  married,  nor  had 
children,  at  the  time  of  making  the  will,  or 
death  of  the  testator;  but  it  is  evident  he 
expected  them  to  marry,  and  to  have  both 
sons  and  daughters,  and  under  this  expecta- 
tion makes  a  provision  for  them  and  their 
issue.  The  intention  of  the  testator  must 
govern ;  and,  where  he  has  two  intentions, 
a  general  and  a  particular  intention,  the 
latter  must  yield  to  the  former,  if  they  are 
in  conflict  with  each  other,  and  both  can- 
not stand. 

If  the  object  of  the  testator  was,  that 
the  male  issue  of  Joseph,  which  he  should 
leave  at  his  death,  whether  that  should  be 
his  eldest  son,  or  the  son  of  his  eldest  son, 
or  the  second  or  other  son  in  succession,  in 
case  of  the  death  of  the  elder  without  male 
issue,  should  take,  before  the  eldest  daugh- 
ter; and    if  this  could  not  be  effected 

544  ^without    enlarging     the    estate     of 
Joseph  to   a    tee   tail-male,    then    it 

must  be  so  enlarged. 

^*The  word  *  issue'  is  used  in  the  stat. 
de  donis  promiscuously  with  the  word 
heirs;  and,  which  is  a  strong  reason  for 
the  technical  sense  which  it  has  ob- 
tained, it  comprehends  the  whole  genera- 
tion, as  well  as  the  word  heirs,  and  is 
therefore  more  properly,  in  its  natural 
signification,  a  word  of  limitation  than  of 
purchase. 

This  doctrine  is  laid  down  by  one  of  the 
judges,  in  the  case  of  Smith  and  wife  v. 
Chapman,  1  H.  &  M.  291,  as  extracted 
from  the  opinion  of  Justice  Gould,  in  2 
Wilson,  324.  The  word  children,  on  the 
other  hand,  is  generally  considered  a  term 
of  purchase. 

At  the  time  of  making  this  will,  and  at 
the  death  of  the  testator,  the  law  of  primo- 
geniture prevailed.  I  will  then  suppose 
that  Joseph  had  had  issue,  first  a  daughter 
and  then  a  son,  and  that  this  son  had  in- 
stantly died,  and  that  he  had  afterwards 
had  another  son,  and  then  died,  leaving 
this  daughter,  his  first-born  child,  and  this 
second  son ;  would  the  fee,  in  this  case, 
have  vested  in  the  eldest  son,  and,  on  his 
death,  in  his  sister,  who  was  then  his  heir 
at  law?  If  this  was  an  estate  for  life  in 
the  father,  remainder  to  the  eldest  son  un- 
born in  fee,  the  remainder  would  vest  in 
him  when  born,  and,  on  his  death,  would 
pass  to  his  heir  at  law,  to  wit,  his  sister; 
and,  consequently,  the  eldest  daughter  of 
Joseph  would  take  this  estate,  although 
he  did  not  die  without  male  issue,  but  left 
a  son. 

But  it  will  be  said  that  this  estate  was 
not  to  vest  on  the  birth  of  a  son,  but  on 
the  death  of  Joseph,  and  in  his  eldest  son 
then  alive,  (who  is  the  person  described 
in  the  will,)  and  if  no  such  person,  in  his 
eldest  daughter.  I  will  then  suppose  that 
Joseph  had  had  a  son  and  daughter;  that 
his  son  died  in  his  lifetime,  leaving  a  son, 
and  that  his  daughter  survived  him ;  that 
this  estate  would  not  go  to  the  grand- 
son, but  to  the  daughter,  as  it  must 
go  to  the  eldest  son  of  Joseph  then 
alive,  and,  if  none  alive,  to  his  daugh- 
ter,     although      it    was     evidently 

545  the     intention    of    *the    testator    to 
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prefer  the  male  children,  at  least,  of 
the  eldest  son,  to  this  da  tighter,  and 
which  cannot  be  effected,  except  by  its 
going  to  him  as  the  issue  male  of  Joseph ; 
he  not  being  capable  to  take  under  the 
descriptio  personam  of  the  male  child  of 
Joseph  then  alive.  So  such  son  of  the  eld- 
est son  would  succeed  (as  it  was  intended 
he  should)  in  preference  to  a  second  son 
of  Joseph,  who  might  be  alive  at  the  death 
of  his  father. 

I  had  doubts  once,  whether  this  might 
not  be  considered  a  devise  in  strict  settle- 
ment, to  wit,  to  the  father  for  life,  and  to 
the  first  and  every  other  son,  in  succession, 
in  tail-male,  remainder  to  the  eldest  daugh- 
ter in  fee.  But,  to  effect  this,  we  must 
supply  the  words,  ''and  if  no  male  issue, 
to  the  eldest  son,"  and  must  also  supply  the 
words,  *'and  every  other  son  successively;*' 
and  apply  these  words  also  to  them ;  whereas 
the  plain  reading  of  the  will  is,  that  on 
the  death  of  Thomas  and  Joseph,  without 
male  issue,  &c. ;  and  as  giving  them  es- 
tates in  fee  tail-male  would  have  nearly 
the  same  effect  as  the  settlement  above 
supposed,  I  cannot  do  such  violence  to  the 
words,  at  the  same  time  that  I  think  the 
great  object  of  the  will  would  be  defeated 
without  giving  the  one  construction,  or  the 
other.  The  words  "and  if  no  male  issue," 
are  important,  and  cannot  be  rejected, 
which  would  be  the  case  were  we  to  give 
the  eldest  son  a  fee  at  his  birth.  If  we  say 
they  mean,  eldest  son  alive  at  the  death 
of  Joseph,  then  a  second  son  will  take  in 
exclusion  of  the  heir  male  of  the  eldest 
son,  and  this  will  exclude  the  words,  ''and 
their  heirs  forever,"  which,  if  they  cannot, 
consistent  with  the  other  words,  create  a  fee 
in  the  eldest  son,  on  his  birth,  had  cer- 
tainly some  object.  If  we  consider  the 
word  '^heirs"  synonymous  with  issue,  and 
this  again  restrained  by  the  terms  issue 
male  of  Joseph,  which  his  grandson  would 
be,  then  every  word  has  a  meaning  com- 
patible with,  and  tending  to  promote,  the 
great  object  of  the  teslator,  which  seems 
to  me  to  be,  to  perpetuate  the  estate  in  the 
male  line  of  his  family,  and,  in  default 
thereof,  to  give  it  to  his  eldest 
546  *grand-danghter,  in  exclusion  of  any 
great  grand-daughter. 

judge;  ROANE.  In  considering  the 
devise  before  us  to  have  created  a  joint 
tenancy  for  life,  in  the  land  in  controversy, 
in  favour  of  Thomas  and  Joseph  Hall, 
with  a  remainder,  in  severalty,  to  the  eld- 
est son  of  each,  and  their  heirs,  and  not 
as  conferring  an  estate  tail  upon  the  said 
Joseph  and  Thomas  Hall,  I  must  refer,  in 
general,  to  my  opinion,  delivered  in  the 
case  of  Smith  and  wife  v.  Chapman, (a) 
in  which  this  subject  was  fully  consid- 
ered. 

According  to  the  principles  of  that  de- 
cision, the  terms,  "eldest  son  and  his 
heirs,"  would  be  taken  as  a  word  of  pur- 
chase, and  not  of  limitation,  and,  conse- 
quently, the  estate  previously  granted 
would  be  considered  only  as  a  life  estate. 
I  understand  that  this  construction  would 
be  readily  acceded  to  by  the  judge  who  has 
just  given  his  opinion,  but  for  the  words, 
"if  no  male  issue,"    used  after  the   devise 


(a)  1 H.  &  M.  294. 


to  the  eldest  son  and  his  heirs  for  ever; 
which  he  supposes  converts  the  estate  of 
Joseph  into  an  estate  tail.  In  considering 
those  words  as  not  having  that  effect,  but 
as  being  only  a  varied  form  of  expression, 
conveying  the  meaning  that,  if  the  devisee 
for  life  should  not  have  a  son,  or  an  eldest 
son,  then  the  estate  should  go  to  the 
daughter,  I  am  supported,  among  many 
other  considerations,  by  the  construction 
put  upon  those  ^ords  by  the  testator  him- 
self, in  at  least  two  several  clauses  of  his 
will,  in  a  manner  not  to  be  mistaken  or 
resisted.  The  testator  has  come  into  this 
construction,  1st.  In  his  devise  of  lands  to 
his  son,  William  Hall,  for  life,  and  no 
longer,  and  then  to  the  eldest  son  of  Wil- 
liam Hall,  and  his  neirs:  after  which,  the 
testator  adds,  that  in  case  there  be  no  son 
of  William  Hall  to  heir  the  same,  (not 
male  issue,  a  phrase  used*  in  the  other 
devises, )  then  the  estate  should  go  to  the 
eldest  daughter;  and,  2dly.  In  the  clause 
devising  a  tract  of  land  to  James  Hall,  for 
life,  and  no  longer,  and  then  to  the  "eld- 
est son"  of  said   James,  omitting    to  add, 

"and  his  heirs;"  after  which  is  in- 
547      terposed    '^the  usual  words,    "and    if 

no  msle  issue,"  Ac. ;  and  then  the  tes- 
tator immediately  adds,  "but  if  a  son,  to 
him  and  his.  heirs  for  ever. ' '  In  the  first 
devise,  the  testator  uses  the  phrase,  "and 
if  no  son  of  William  Hall,"  indifferently 
for  the  phrase  now  in  question ;  and  in 
the  devise  last  mentioned,  notwithstanding 
the  existence  of  the  words  supposed  to 
convert  the  estate  of  Joseph  into  an  estate 
tail,  the  testator  emphatically  reprobates 
that  construction,  by  using  words  imme- 
diately afterwards,  expressly  giving  a  fee 
to  the  eldest  son.  It  is  evident  to  me, 
therefore,  that  the  testator  has  himself  ex- 
pounded the  terms,  "if  no  male  issue,"  in 
a  sense  synonymous  with  the  terms,  "if 
no  son ;"  a  sense  consistent  with  the  re- 
mainder in  fee  to  the  eldest  son,  and  in- 
compatible with  the  idea  of  an  estate  tail 
existing  in  the  first  devisee;  and  I  am  for 
letting  this  construction  run  through  the 
whole  will;  a  will  in  which  it  cannot  be 
doubted  but  that  the  same  intention  ex- 
isted towards  all  his  sons,  in  relation  to 
the  present  question.  * 

With  respect  to  the  question  of  adverse 
possession,  I  was,  at  first,  inclined  to 
consider  the^  verdict  uncertain,  if  not  con- 
tradictory :  but  inasmuch  as,  although  it  is 
found  that  Mary  Hall  was  in  actual  and 
adverse  possession  at  the  time  of  the  entry 
of  William  Hall,  the  grantor,  and  so  re- 
mained in  such  actual  and  adverse  posses- 
sion until  the  month  of  October,  1799,  it 
is  also  found  that  the  said  William  Hall, 
the  gfrantor,  entered  formally  and  peace- 
ably into  the  premises,  and  "took  posses- 
sion thereof,"  and  all  things  thereunto 
belonging  or  appertaining,  and  that  the 
grantee,  the  lessor  of  the  plaintiff,  en- 
tered upon  the  land,  and  was  seised 
thereof,  the  verdict  must  be  reconciled, 
by  intending  the  jury  to  have  considered 
that  as  an  actual  and  adverse  possession 
in  Mary  Hall,  which  was,  nevertheless,  a 
vacant  possession  at  the  time  of  the  entry 
of  William  Hall,  the  grantor,  and  the  ac- 
quisition of  seisin    by    William    Hall,    the 
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g'rantee ;  an  idea  countenanced,  as  not  beingr 
inconsistent    and    incompatible,     by 

548  the  decision  of    *this    Court    in    the 
case    of  M'L#ean    v.  Copper  ;(a)    and 

if  snch  be  the  meaning  of  the  jnry  as  to 
an  adverse  possession,  as  at  the  time  of 
the  entry,  it  may  be  taken  to  be  the  same 
as  to  all  the  future  time,  and  to  justify 
the  gmnt  to  the  lessor  of  the  plaintiff;  es- 
pecially as  no  posterior  ouster  is  found, 
on  behalf  of  the  appellees,  as  to  the  prem- 
ises in  question. 

On  these  grounds,  and  because  the  joint 
estate  of  Thomas  and  Joseph  Hall  was 
severed  in  their  lifetime,  either  by  the 
division  and  the  alienation  by  Thomas, 
found  by  the  verdict,  or  by  the  act  of  1786, 
I  am  of  opinion  to  reverse  the  decision  of 
the  Court  below,  and  enter  judgment  for 
the  appellant. 

Judge  Fleming. was  of  the  same  opin- 
ion. 

Judgment  reversed,  and  entered  for  the 
appellant.  

Meade  and  Others,  Justices  of  Amelia 
County,  V.  Broolcing. 

Sept  asth.  1811. 

AdmlBUtrstloii  Bond— Actton  on— Whst  NecesMry  to 
Sustain.*— After  a  judcment  affainst  an  executor 
or  administrator  as  sucli.  a  fieri  facias  and  return 
of  nulla  bona,  an  action  affainst  him  alone,  on  his 
administration  bond,  could  alwayst  be  main- 
tained, without  anr  previous  suit  suffsrestinff  a 
devastavit. 

In  this  case  the  following  statement 
and  opinion  were  delivered  by  the  presi- 
dent, September  28th,  1811. 

This  is  an  action  of  debt,  brought  by 
the  justices  of  Amelia  county  for  the  ben- 
efit of  Thomas  Boiling  Munford's  execu- 
tors, against  Vivion  Brooking,  executor  of 
Robert  Munford,  and  Thomas  Munford, 
his  security,  on  the  executor's  bond ;  and 
the  plaintiffs  assigned  for  breaches,  tnat  the 
defendant.  Brooking,  had  not  performed 
the  conditions  of  the  bond,  but  had  wasted 
the  assets,  and  had  not  paid  the  plain- 
tiff the  amount  of  a  judgment  obtained 
against  him,  as  executor  aforesaid;  on 
which    an  execution  had  issued,  and 

549  been  returned  nulla  bona.    *The  plea 
**not  guilty,"  and  issue  thereon.     At 

the  trial  of  the  cause,  the  plaintiffs  filed  a 
bill  of  exceptions,  stating  that  the  Court 
instructed  the  Jury,  that,  '*  unless  the 
plaintiffs  proved  that  they  had  instituted  a 
suit  against  the  defendant,  executor,"  (the 
suit  having  been  dismissed  against  the 
security,)  '^suggesting  a  devastavit,  and 
recovered  judgment  therein  against  him, 
they  ought  to  find  for  the  defendant;" 
which  they  did  accordingly;  and  a  judg- 
ment was  entered  on  the  verdict;  from 
which  the  plaintiffs  appealed  to  this  Court. 
The  only  question  seems  to  be,  whether 
the  instruction  given  to  the  jury  was  cor- 
rect, or  erroneous? 

It  has  been  settled  by  a  variety  of  deci- 
sions of  this  Court,  that  securities  in  an 
executor's   or   administration  bond  cannot 


<a)  8  Call.  807. 

*See  foot-note  to  Gordon  v.  JasUces  of  Frederick,  1 
Mnnf.  1. 

tNote.  See  the  sess.  acts  of  1818.  p.  40,  ch.  18:  and 
Gordon's  administrators  v.  the  Justices  of  Fred- 
erick, 1  Mnnf .  p.  1. 


be  charged  for  the  misconduct  or  mal-ad- 
ministration  of  their  principal,  (even 
where  he  is  made  a  party  to  the  action,) 
before  he  be  charged  by  a  suit,  and  a  dev- 
astavit  established  against  him:  but  this 
Court  has  never  gone  so  far  as  to  make 
that  a  necessary  previous  step,  where  the 
principal  alone  is  sued  on  an  executor's 
or  administration  bond ;  because,  in  such 
an  action,  he  has  a  fair  opportunity  of 
making  a  full  defence,  by  pleading  and 
proving,  that  he  has  fairly,  and  fully, 
administered  the  estate. 

On  these  principles,  had  the  security, 
Thomas  Munford,  remained  a  defendant  in 
the  suit  now  before  us,  the  instruction 
given  to  the  jury,  as  stated  in  the  bill  of  ex- 
ceptions, would,  in  my  apprehension,  have 
been  correct  and  proper:  but  as  the  suit 
had  been  previously  dismissed  as  to  him, 
the  principal,  Vivion  Brooking,  executor 
of  Robert  Munford,  stood  on  the  same 
ground  as  if  he  had  been  the  only  original 
defendant:  and  as,  on  the  issue  of  not 
guilty,  he  might  well  have  given  in  evi- 
dence that  he  had  duly  and  fully  adminis- 
tered the  estate  to  his  testator,  it  seems 
to  me  that  the  instruction  to  the  jury, 
stated  in  the  bill  of  exceptions,  was  erro- 
neous. I  am,  therefore,  of  opinion,  that 
the  judgment  be  reversed,    and    the   cause 

remanded    to     the   superior     county 
550      Court  *of  Amelia,  for  a  new  trial    to 

be    had    therein;  upon    which    trial, 
no  such  instruction  is  to   be  given   to   the 

The  following  was  entered  as  the  Court's 
opinion. 

<'The  Court  (without  deciding  whether 
the  instruction  would  have  been  proper, 
had  Thomas  Munford,  the  security,  re- 
mained the  defendant  in  the  cause)  is  of 
opinion,  that  the  said  judgment  is  erroneous, 
in  this,  that,  on  the  trial  of  the  cause, 
the  said  Court  instructed  the  jury  that, 
unless  the  appellants  proved  that  they  had 
instituted  a  suit  against  the  said  Vivion 
Brooking,  suggesting  a  devastavit,  and 
recovered  judgment  against  him,  they 
ought  to  find  for  the  said  Vivion." 

Judgment  reversed,  and  new  trial 
awarded.  

l-lall  V.  Smith,  Young,  and  Hyde. 

Armed  May  8d.  1811. 

I.  Arrest  of  Judgment— When  Brrors  May  Be  Piled.*— it 

seems,  that  a  party,  to  whom  a  new  trial  is  granted, 
may.  at  the  next  term,  without  claiminfir  such 
trial,  file  errors  in  arrest  of  judgment. 

a.  Assumpsit— Assigned  Bond— Declaration— Consld. 
oration. t— In  assumpsit  against  the  assignor  of  a 
bond  a  consideration  for  the  assignment  ought  to 
be  set  forth  in  the  declaration;  and  if  it  be 
omitted,  judgment  may  be  arrested. 

3.  5amo— Doclanitlon— Sam  Left  Blank.— A  count  for 


•Arrest  of  Judgment— When  Brrors  May  Be  Piled.— 

See  monographic  note  on  "Judgments'*  appended  to 
Smith  T.  Charlton,  7  Gratt.  425. 

t  Assumpsit— Declaration— Must  Allege  Consideration. 
—The  plaintiff  In  assumpsit  cannot  recover  without 
setting  forth  in  his  declaration,  a  consideration  to 
support  the  promise.  Beverleys  v.  Holmes.  4  Munf . 
96.  citing  the  principal  case  as  its  authority.  To  the 
same  point,  the  principal  case  is  cited  In  Ooff  ▼. 
Miller.  41  W.  Va.  686.  24  S.  E.  Rep.  644.  See  further, 
monographic  note  on  "Assumpsit"  appended  to 
Kennaird  t.  Jones.  9  Gratt.  183. 

Written  Assignment-Does  Not  Necessarily  Import 
Consideration.— The  assignment  of  a  chose  in  action, 
not  assignable  at  common  law,  does  not  make  the 
assignor  liable  without  a  valuable  consideration  for 
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money  had  and  recelyed.  adjudged  cood  after 
verdict:  althouffta  the  sum  received  was  left  blank. 
See  ante.  Darby  v.  Henderson  and  Duncan,  ad- 
ministrators of  Drummond. 

This  was  an  action  of  assumpsit,  in  the 
late  district  Court  of  Fredericksburg,  in 
behalf  of  the  appellant,  against  the  ap- 
pellees, who  were  merchants  and  partners. 

The  declaration  contained  two  counts. 
The  first,  being  special,  charged  the  de- 
fendants with  having  assigned  a  bond  (the 
date,  penalty,  and  condition,  particularly 
set  forth)  to  the  plaintiffs;  (but  without 
stating  any  consideration  for  the  assign- 
ment;) that  suit  was  brought  by  the  plain- 
tiff thereupon,  and  judgment  obtained; 
which  judgment  was  afterwards  perpetually 
enjoined  by  a  decree  of  the  county  Court  of 
Spottsylvania,  by  reason  of  equity  which 
attached  in  taking  the  said  bond;  '*in 
consequence  whereof,  the  plaintiff  was 
ever  prevented  from  recovering  the 
said  debt  from  the  said  obligors;  by 
551  reason  *of  all  which  premises,  the 
said  Smith,  Young,  and  Hyde,  be- 
came liable  to  pay  to  the  said  Klisha  Hall, 
the  said  sum  of  1641.  12s.  lid.,  the  condi- 
tion of  said  bond,  together  with  interest 
on  the  same,  and  the  costs  of  the  said  suit; 
and  the  said  defendants  being  so  indebted, 
in  consideration  thereof,  undertook  and 
promised  that  they  would  pay  to  the  plain- 
tiff the  said  sum  with  interest  and  costs, 
when  they  should  thereunto  be  afterwards 
required." 

The  second  was  a  general  count  for 
money  had  and  received,  but  blanks  were 
left  for  the  sum.  The  damages  were  laid 
at  one  thousand  dollars. 

After  a  verdict  for  the  plaintiff,  on  the 
general  issue,  the  parties,  by  their  attor- 
neys, agreed  that  this  suit  should  not 
abate  by  the  death  of  any  party ;  and  a 
new  trial  was  granted  the  defendants,  on 
the  payment  of  costs,  and  on  condition 
that  they  should  produce,  at  the  next  trial, 
the  material  evidence,  or  some  of  it,  which 
was  stated  in  a  certain  a£Bdavit  filed  in 
the  cause. 

At  the  next  term  the  defendants  moved 
in  arrest  of  judgment,  1st.  Because  it  ap- 
peared, from  the  face  of  the  declaration, 
that  the  plaintiff,  after  the  bond  in  the 
declaration  mentioned  was  assigned  to 
him,  did  not  use  due  legal  diligence  in 
pursuing  the  original  obligors;*^  2dly. 
Because  it  did  not  appear  that  there  was 
any,  or  a  sufficient  consideration  for  the 
promise  laid  in  the  declaration ;  and,  3dly. 
For  that  the  declaration  was  otherwise  in- 
sufficient and  erroneous. 

The  district  Court  arrested  the  judgment ; 
whereupon  the  plaintiff  appealed  to  this 
Court. 


the  asslcnment;  and  the  asslirnment  beinc  in  writ- 
inff  does  not  necessarily  import  that  it  was  for 
valuable  consideration.  Hopkins  v.  Richardson.  9 
Gratt  492,  citing  the  principal  case.  See  further 
monographic  note  on  "Assignments*'  appended  to. 
Raffsdale  v.  Hary.  9  Gratt  409.  The  principal  case 
is  also  cited  in  Bank  v.  Clarke,  4  Leifirh  009. 

*Note.  It  appeared,  from  the  declaration,  that 
the  bond  was  assigned  to  the  plaintiff  March  17th, 
1786:  that,  on  the  14th  of  December,  1786,  he  as- 
signed it  to  a  certain  John  Lewis,  who,  on  the  6th 
of  May,  1787,  assiffned  it  to  one  John  Reid:  that  it 
was  afterwards  returned  by  Reid  to  Lewis,  and  by 
Lewis  to  the  plaintiff,  who  paid  him  the  full  value 
thereof,  and  afterwards  put  it  in  suit— Note  In 
Original  Edition. 


Botts,    for    the     appellant.    The     judg- 
ment, in  October,  1805,  was  final  to    every 
intent    and     purpose,     except     that 

552  *of  a  new  trial  on  certain  conditions. 
It  stood  final,   unless   the    conditions 

were  performed.  The  Court  had  no  power 
over  it,  except  upon  performance  of  those 
conditions.  If  the  judgment  was  not  final, 
(the  time  allowed  for  performance  not  be- 
ing limited,)  yet  the  Court  could  not  re- 
ceive a  motion  in  arrest  of  judgment  at  a 
subsequent  term ;  for  certainly  that  mo- 
tion was,  in  itself,  a  waiver  of  the  condi- 
tional right  to  a  new  trial;  because  a  party 
cannot  obtain  a  new  trial  after  moving  in 
arrest  of  judgment.t 

But,  admitting  that  the  Court  might  go 
further  back  than  the  judgment  in  October, 
1805,  the  errors  alleged  are  not  sufficient. 
The  assignment  being  in  writing,  the 
plaintiff  was  not  bound  to  set  forth  a  con- 
sideration, (a)  If  there  was  none,  the 
defendant     should    have    made     the 

553  ^objection  by  plea,   or  by  testimony, 
on  the  general  issue,  (b) 

At  all  events,  however,  the  count  is  good 
after  verdict ;  it  being  only  a  good  case 
defectively  set  forth,  and  not  a  defective  case, 
for  the  evidence  of  a  consideration  is  set 
forth,  if  not  the  consideration  itself. (c) 

2.  If  the  first  count  be  defective,  the 
second  is  sufficient  to  maintain  the  action  ;(d) 
and  this  notwithstanding  the  blank.(e)  The 
cases  of  Smith  v.  Walker,  1  Wash.  135,  and 


tNote.  See  Tidd's  PracUce,  p.  8S1;  S  Salk.  647:  1 
Burr.  884.  The  case  of  Charles  Smithes  executors 
affainst  The  executors  of  Fielding  Lewi6,  was  an 
action  of  assumpsit  founaed  on  a  writing,  stflrned  by 
the  testator  of  the  defendants,  but  not  under  seal, 
in  the  following  words:  "I  do  hereby  oblige  my- 
self, my  heirs,  executors,  and  administrators,  to 
indemnify  Mrs.  Smith  from  any  demand  which  Bir. 
Edward  Dorsey,  Mr.  Hawkins,  and  BCr.  Kirk,  may 
have  affainst  the  estate  of  Captain  Charles  Smith, 
deceased,  for  the  said  Charles  Smith's  becoming 
security  for  my  son.  fneldiuf  Lewis,  for  money  due 
them,  and  for  any  other  sum.  or  sums,  the  said 
Smith  may  be  bound  for  my  said  son:  provided  the 
sum  does  not  exceed  two  hundred  pounds.  Wit- 
ness my  hand,  this  11th  of  September,  1779.'*  The 
declaration  contained  one  count  only,  settinfir  forth 
the  said  writiuff  specially;  a  bond,  in  which  the 
testator  of  the  plaintiffs  became  bound  as  security 
for  the  said  Fleldinff  Lewis,  the  younger,  and  a 
judgment  thereupon,  the  amount  whereof,  with 
interest,  damaces.  and  cosu,  had  been  paid  by  the 
plaintiffs'  executors  as  aforesaid:  but  stating-  no 
consideration  for  the  undertakinff  of  Fielding 
Lewis,  the  elder,  except  the  aforesaid  secnrityship 
of  the  said  Charles  Smith  for  Fielding  Lewis,  the 
younger.  After  a  verdict  for  the  plaintiffs,  for  1811. 
8s.  damages.  Judgment  was  arrested  by  the  district 
Court,  and  their  judgment  affirmed  by  the  Court  of 
appeals:  three  errors  having  been  assigned  by  the 
counsel  in  the  district  Court:  viz.  1st  That  no 
sufficient  consideration  for  the  assumpsit  laid  in 
the  declaration,  was  stated :  2d.  That  upon  the  face 
of  the  declaration,  it  did  not  appear  that  the  said 
Fielding  Lewis  agreed  to  indemnify  Mrs.  Smith, 
against  the  bond  and  judirment  in  the  said  declara- 
tion mentioned:  and,  8d.  That  the  assumpsit  laid 
in  the  declaration,  and  the  note  of  Fieldinr  Lewis, 
sen.,  was  to  Mrs.  Smith,  in  her  own  right,  and  not 
as  executrix.  The  second  and  third  objections 
appear  not  to  have  been  well  founded:  the  judg- 
ment, therefore,  was.  probably,  arrested,  on  the 
ground  that  the  consideration  for  the  assumpsit 
was  not  sufficient— Note  in  Original  Edition. 

(a)  Lilly's  Ent  54.  Pleader's  Assistant  28,  24:  Kyd 
on  Bills  of  Exchange,  27& 

(b)  Doug.  3,  6.  Walker  v.  Witter;  9  Wash.  280,  «1, 
Mackie's  executor  v.  Davis:  8  Burr.  1688,  1670. 1871. 
FiUans,  &c.  v.  Van  Microp  and  Hopkins. 

(c)  1  Call.  857.  Fulgham  v.  Lightfoot:  2H.  Bl.  961, 
Bolton  V.  The  Bishop  of  Carlisle. 

(d)  Roe  V.  Crutchfleld.  1  H.  &  M.  861. 

(e)  Craghill  and  others  v.  Page.  9  H.  &  M.  446.  pi. 
4:  Stephens  v.  White,  2  Wash.  908:  Dirges  v.  Norris, 
8  H.  &  M  268. 
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31ane  v.  Sansum,  2  Call,  495,  appear  to  be 
Luthorities  against  me;  but,  in  those  cases, 
he  defects  in  the  declaration  were  much 
greater  than  in  this. 

Williams,  for  the  appellees.  The  motion, 
a  arrest  of  judgment,  was  properly  made, 
hough  at  tbe  next  term  after  the  verdict; 
br  a  new  trial  was  granted  on  certain  con- 
litionst  to  be  performed  at  a  future  term, 
ind  this  was  enough  to  prevent  the  judgment 
rom  being  entered.  It  is  like  the  case  of  the 
Court's  continuing  the  cause  after  verdict 
bund,  thereby  postponing  the  entry  of  the 
udgment.  The  party's  not  taking  the  new 
rial,  when  he  thought  the  judgment  ought 
o  be  arrested,  was  correct. 

2.  The  declaration  shows  that  due  diligence 
vas  not  used  in  bringing  suit  against  the 
obligors. 

In  Mackie*s  executor  v.  Davis,  (a)  Judge 
Harrington  says,  that  whether  due  diligence 
las  been  used  is  a  question  of  fact,  not  of 
aw  ;  but  this  was  a  mere  obiter  dictum,  not 
lecessaryfor  the  decision  of  that  case,  in 
^hich  the  only  point  actually  occurring,  was, 
whether  the  assignor  was  liable  on  the 
ground  of  the  privity  of  contract  between  him 
ind  the  assignee.  I  am  not  precluded,  then, 
Tom  contending,  that  what  constitutes  due 
iiligence  is  a  question  of  law  ;  if  it  was  not, 
rreat  uncertainty  would  arise.  In  Tindal  v. 
)rown,  1  Term  Rep.  167,  and  other  modem 
^aaes,  it  is  expressly  decided  that  such  is  the 
•ule. 

If  it  be  a  question  of  law,  it  plainly 
i54  appears,  from  this  Meclaration ,  that  the 
plaintiff  had  not  made  out  a  case  of  due 
Iiligence ;  and,  therefore,  a  demurrer  to  the 
irst  count  might  have  been  sustained  on 
hat  ground,  as  well  as  the  other,  that  no 
x>nsideration  for  the  assignment  is  stated. 

3.  The  assignment's  being  in  writing  does 
lot  imply  a  consideration.  Hites,  executors 
>f  Smith,  V.  I^ewis's  executors, (b)  is  a  case 
in  point  to  this  effect.  There  is  no  considera- 
tion averred,  and  it  cannot  be  intended  that 
amy  was  found  by  the  jury.  Rushton  v. 
Aspinali,(c)  shows  that  such  a  defect  is  not 
cured  by  verdict ;  the  very  gist  of  the  action 
being  omitted  in  the  declaration. 

4.  The  general  count  seems  to  me  to  have 
no  ground  to  support  it,  being  blank 
throughout.  Ifitbegood,  no  consideration 
is  requisite  to  the  validity  of  a  promise  ;  for  it 
does  not  appear  whether  one  penny,  or  one 
shilling,  or  what  sum  of  money  is  alleged  to 
have  been  received.  There  is  no  case  in  this 
Court  in  which  a  declaration,  completely 
blank,  has  been  supported. 

Botts,  in  reply.  Mr.  Williams's  observa- 
tions concerning  the  case  of  Mackie's  execu- 
tor V.  Davis,  (considering  his  usual  accuracy,) 
surprises  me.  In  that  case  Judge  Roane  ob- 
served, "that  due  diligence  was  used  by  the 
appellees  to  recover  the  money  from  the 
obligor,  is  admitted  by  the  verdict,  and, 
therefore,  this  circumstance  will  be  consid- 
ered as  forming  a  part  of  the  case."  How 
could  this  have  been  so,  if  due  diligence  was 
not  matter  of  fact  ?  Due  diligence,  in  this 
country.  Is  very  different  from  what  is  so 
considered  in  England.    Here,  a  variety  of 


circumstances  always  enter  into  the  inquiry.* 
How,  when,  and  where  have  those  circum- 
stances been  announced,  as  matter  of  law,  to 
the  people  of  this  country?  The  case  might 
have  been  satisfactorily  made  out  to  the  jury  : 
it  should,  therefore,  be  presumed  that  it  was. 
The  consideration  of  the  assignment 
555  was  not  necessary  *to  be  set  forth. 
The  uniform  course  of  declaring,  in 
England,  is  not  to  state  the  consideration. f 
Hundreds  of  instances  may  be  shown  of 
promissory  notes  not  expressing  on  their  face 
any  consideration,  and  which  are  declared 
upon  in  like  manner.  The  signature  of  the 
drawer  to  the  note  is  considered  enough.  In 
Mackie's  executor  v.  Davis,  all  the  judges 
said,  an  assignment  does,  of  itself,  import  a 
debt  from  assignor  to  assignee. 

The  second  count  is  not  altogether  blank. 
It  charges,   that  **  the    defendants,    being 

indebted  to  the  plaintiff  in  the  sum  of , 

for  so  teuch  money  before  that  time  received, 
Ac, in  consideration  thereof,  undertook  and 
promised  that  they  would  pay  to  the  plaintiff 
the  sum  of ,  when  they  should  after- 
wards be  required."  It  alleges  that  some 
money  was  received,  though  it  does  not 
specify  how  much.  It  is  clearly,  therefore, 
only  a  good  case  defectively  set  out ;  for  we 
could  not  have  obtained  a  verdict  without 
proving  to  the  jury  the  sum  received. 

January  27th,  1813,  the  president  pro- 
nounced the  opinion  of  the  Court;  "that  the 
first  count  in  the  declaration  was  faulty,  in 
not  having  averred  a  consideration  on  which 
the  assumpsit  was  charged  ;  but  that  the  sec- 
ond count  was  sufficient  to  support  the  action ; 
and,  therefore,  the  errors  filed  in  arrest 
of  judgment  were  insufficient." 

Judgment  for  the  appellant. 
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*M'Clenahan  v.  Qwynn. 

Armed  Not.  10th.  1811. 


(a)  S  Wash.  »1 
lb)  MS.  Order 
(c)  2  Douff.  079. 


MS.  Order  Book.  October  S9th,  1804,  No.  ^  p.  106. 


I.  Lasfe—AMiffBBieiit— Liability  of  AMignor.— A  per- 
son asslffnlnB-  a  lease,  for  yalae  recelred.  but 
without  any  special  affreement  to  be  responsible 
for  the  title,  is  not  bound  to  restore  the  purchase- 
money,  upon  the  eviction  of  the  assignee,  in  conse- 
quence of  a  defect  in  the  lessor's  title:  especially 
where  the  lessor  has  not  been  prcTiously  resorted 
to.  or  shown  to  be  insolvent  and  where  the  possi- 
bility of  the  eviction  was  in  contemplation  of  both 
the  parties  at  the  time  of  the  assiff-nment 

a.  Same— 5sm<  Liability  of  Lmmf  to  Asslffnoe.— 
Where  a  lease  Is  assigned,  and  the  assiirnee  is 
evicted,  throuffh  a  defect  in  the  lessor's  title,  he 
may  sue  the  lessor  for  compensation. 

This  was  an  action  of  assumpsit,  instituted 
in  the  late  district  Court,  holden  at  Hay- 
market,  by  Humphrey  Gwynn  against  John 
M'Clenahan. 

The  declaration  contained  three  counts. 
The  first  set  forth  a  general  assignment  to 
the  plaintiff,  by  the  defendant,  (who  was  him- 
self an  assignee,  the  several  assignments 
being  stated,)  of  an  unexpired  term  of  a  lease 
from  Thomas  Nelson,  sen.,  to  Richard  Mil-- 
ton  ;  which  assignment  was  made  to  the- 
plaintifif,  on  the  3d  of  January,  1797,  in  con- 
sideration of  the  sum  of  1,208  dollars,  then 
paid  by  him  to  the  defendant,  who  was 
charged  as  having  ''sold  the  said  lease,  as 
one  to  which  he  had  full  and  complete  title, 
and  as  one  assuring  a  term  then  unexpired,  to 


♦Note. 
tNotc. 
940-24^. 


See  Ooodall  v.  Stuart,  9  H.  &  M.  105-1 1& 
See  Chltty  on  Bills,  p.   0,   and   186;  also 
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which  he,  the  aaid  defendant,  had  right,  and 
good  authority  to  convey  and  assure  ;  yet  the 
defendant's  title  to  convey  and  assure  the 
same  lease  and  term  then  unexpired  was 
feigned  and  imperfect ;  "  for,  by  a  decree  of 
the  federal  Court,  foreclosing  a  mortgage 
given  by  a  certain  Lewis  Burwell,  of  whom 
Thomas  Nelson,  the  lessor,  bought  the  land, 
(which  suit  was  instituted  before  the  assign- 
ment to  the  plaintiff  as  aforesaid,  and  to 
which  decree  neither  the  plaintifip  nor  defend- 
ant was  a  party,)  the  plaintiff  was  evicted, 
and  lost  the  benefit  of  the  lease. 

The  second  count  was  the  same  in  effect, 
adding  the  charge  of  a  representation  by  the 
defendant  that  he  was  selling  a  good  title. 
The  third  was  for  money  had  and  received. 
On  the  general  issue,  a  special  verdict 
found  the  lease ;  the  several  assignments 
thereof,  including  that  to  the  plaintiff,  which 
was  in  general  terms,  for  value  received ; 
the  sum  given  for  it  by  the  plaintiff;  the 
value  of  so  much  of  the  term  as  was 
557  yet  to  run  when  the  plaintiff  *was 
evicted ;  the  proceedings  in  the  fed- 
eral Court ;  and  the  plaintiff's  surrender  to 
the  marshal  of  that  Court,  to  avoid  a  forci- 
ble eviction.  It  was  further  found,  **  that  the 
plaintiff  was,  prior  to  the  time  of  his  taking 
the  said  assignment,  informed,  in  general 
terms,  that  the  said  demised  premises  had 
been  mortgaged  by  the  said  Thomas  Nelson, 
the  lessor,  subsequently  to  his  said  lease  to 
Richard  Milton,  and  that  a  sale  of  the  same, 
under  such  supposed  mortgage,  would  prob- 
ably take  place ;  that  the  general  impression 
and  belief  of  the  public,  in  the  vicinity,  was 
that  the  same  had  been  so  mortgaged  by  the 
said  lessor ;  but  that  the  plaintiff  was  prob- 
ably ignorant  of  the  existence  of  the  mort- 
gage made  as  aforesaid  by  Lrewis  Burwell, 
and  purchased  the  said  assignment  under  the 
impression  and  belief  that  the  full  and  quiet 
enjoyment  of  the  demised  premises,  for  the 
then  unexpired  residue  of  the  said  term,  was 
secure  to  him,  notwithstanding  any  mort- 
gage ;  that  it  was  known  to  the  plaintiff  that 
there  was  a  mortgage  on  the  premises,  in- 
cluded with  other  lands,  before  he  made  the 
purchase  of  the  lease ;  and  that  a  sale  of 
the  said  land  was  expected  generally  in  the 
neighbourhood,  before  and  after  the  said 
assignment  to  the  plaintiff;  that  the  last- 
mentioned  general  information  the  plaintiff 
had  received  in  several  companies  in  the 
neighbourhood,  in  which  he  was  present ; 
that  the  probability  of  the  sale,  which  took 
place  as  aforesaid,  of  the  said  land,  was  par- 
ticularly mentioned,  immediately  before  the 
conclusion  of  the  bargain  between  the  de- 
fendant and  plaintiff ;  that  the  defendant 
had  sown  about  80  bushels  of  wheat  on  the 
premises,  and  that  the  plaintiff  reaped  and 
enjoyed  the  crop."  The  verdict  concluded 
with  finding  for  the  plaintiff  (in  the  usual 
conditional  manner)  913  dollars  and  50  cents 
damages. 

The  district  Court  entered  judgment  for 
the  plaintiff ;  whereupon  the  defendant  ap- 
pealed to  this  Court. 

Williams  and  Wickham,  for  the  appellant. 
Botts,  for  the  appellee. 
558         ♦January  30th,   1813,  the  following 
opinion  of  the  Court  was  pronounced  : 

"The  Court  (not  deciding  any  other  point 
occurring  in  this  cause)  is  of  opinion,  that 
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the  action  did  not  lie  against  the  present 
appellant ;  the  principle  being,  that,  in  case 
of  a  mere  assignment  of  a  lease,  the  assignor 
is  not  liable  to  restore  the  purchase  money, 
in  case  of  eviction ;  and  especially  in  this 
case,  where  the  lessor's  representatives  have 
not  been  previously  resorted  to,  or  shown  to 
be  insolvent,*  and  in  which,  also,  no  special 
agreement  for  the  assignor's  responsibility 
has  b^n  entered  into,  althougii  the  liability 
of  the  land  to  eviction  and  sale  seems,  from 
the  verdict,  to  have  been  in  the  contemplation 
of  both  the  parties.  On  this  ground,  the 
judgment  is  to  be  reversed,  and  entered 
for  the  appellant." 


♦Wilson  and  Trent  v.  Butler  and 
Others. 

Armed  Feb.  Ist  1818. 
I.  liiJaiicUoii--A^liMt  5sle   under   Bzecatton.t— AI- 

thouffh  a  l>cr8on,  whose  property  is  taken  in  execu- 
tion to  satisfy  the  debt  of  another,  may  prt>ceed  to 
recover  that  property,  or  damages  for  the  taking 
and  detalnlnfir  thereof,  in  a  Court  of  law;  and  al- 
thourh  the  sheriff,  havlnff  doubts  as  to  the  tlUe  to 
the  property,  may  demand  from  the  creditor  an 
Indemnifying  bond:  yet  neither  of  these  remedies 
is  In  exclusion  of  a  bill  of  injuncUon  to  prevent  the 
sale. 
*J?^  ^  Penonslty-ReteBtioB  •!  PoMMrion  by 
Vendort-Cue  at  Bar.-A  suit  on  a  bond  wa» 
brought  affainst  the  debtor  in  a  county  in  which  he 
did  not  reside:  he  confessed  J  udsrment  on  there- 
turn  of  the  writ,  and  furnished  the  sheriff,  havtnf 
the  execution,  with  a  list  of  slaves,  and  other  prop- 
erty of  his.  to  be  advertised  to  be  sold  at  his  own 
house:  the  property  (without  beluff  seen  by  the 
sheriflf  until  the  day  of  sale!)  was  advertised,  and 
sold  to  the  creditor,  for  a  fair  price,  thous-h  no 
other  person  bid:  the  creditor,  (whose  claim  was 
proved  to  be  just  and  bona  fide,)  beinsr  a  brother  of 
the  debtor's  wife,  permitted  the  property  to  remain 
in  the  debtor's  possession,  and  within  Ave  years 
afterwards,  conveyed  the  same,  in  trust,  for  the 
use  of  the  wife  and  children  of  the  debtor,  by  a 
deed  recorded  in  a  different  county  from  that  In 
which  the  property  was. I    None  of  these  clrcnm- 


♦Note.  That  an  action  of  covenant  lies,  at  the 
common  law,  by  the  assignee  of  the  lessee,  against 
the  lessor,  or  the  srrantee  of  the  reversion,  in  re- 
spect of  the  privity  of  estate,  see  6  Oa  Rep.  17,  a. 
Spencer's  case.  For  the  same  reason,  of  privity  of 
estate,  the  lessor  may  have  debt  or  covenant,  for 
rent  or  for  not  repairing.  Ac.  against  the  assiffnee  of 
the  term,  at  common  law.  8  Oo.  Bep.  22  b.  Walker's 
case.  See,  also,  I  Saunders,  841,  notes  (5)  and  (0>: 
^^^^^^i^.^^^^^^^"^''  >88-l86:  Palmer  v.  Ed- 
wards, lb.  186.  note  (89.)  But  if  a  term  be  assigned 
by  way  of  mortsraffe,  with  a  clause  of  redemption, 
the  lessor  cannot  sue  the  morttfasree.  as  assisnee  of 
all  the  esute,  right,  title,  InteFm.  Ac,  ofthc  mort- 
ragor.  even  after  the  mortgage  has  been  forfeited: 
unless  the  mortgagee  has  uken  actual  possession. 
Eaton  V.  Jaques,  Doug.  4M.  And  if  the  assignee  of  a 
^a^  ^i"^  .*"w^*?  estate,  right  Ac,  to  another, 
without  fraud,  he  is  thereby  discharged  from  all 
responsibility  to  the  lessor:  (Walker  v.  Beeves 
Doug.  461.  note  (1);  Chancellor  v.  Poole,  Ibid.  764; 
Taylor  v.  Shum,  l  Bos.  A  PuU.  21:)  If  he  show  that 
the  lessor  had  notice  of  the  assignment  and  that 
there  was  nothing  due  at  the  time  of  the  assign- 
™f.^F   L?*^^-  ¥-Note  in  Original  Edition.  ^^ 

tlnjunctlons— Against  BxccutloiM.- This  subject  Is 
discussed  at  some  length  in  footnote  to  Kelly  v, 
Scott  6  Oratt  479:  foot-note  to  Bandolph  v.  Ban- 
dolph,  8  Munf.  09;  monographic  note  on  "Injunc- 
r.2°*;^*5P^,°*^?^  ^  Claytorv.  Anthony.  16  Gratt 
ys.  Theprinclpal  case  was  cited  on  the  subject  in 
S^J^®"^.!'  !^l°«i*^^'  **  W-  Va.  241 ;  Summers  v.  Bean, 
IJGratt  416:  Bowyerv.Crelgh,8Band.  81;  Allen  vr 
Preeland.  8  Band.  178. 176.  In  these  last  two  cases, 
the  principal  case  was  distinguished  on  the  ground 
that  the  plaintiff  in  equity  claimed  the  property, 
not  as  a  security  for  money,  but  as  belonging  of 
right  to  himself  and  further  that  the  property  in 
question  was  slaves.  fc^*v  m 

±S«Ie  of  Personalty-Retention  of  PossoMlon  fcv 
yondor-Praiid.-See  footnote  to  Wright  v.  Hencock, 
8  Munf.  621,  and  notee  there  cited.  's-w^u*. 

SNote.  See  Bullitt's  executors  v.  Winstons,  I  Munf. 
269. 

SNo^e.  See  Claybom  v.  Hill,  1  Wash.  177-186;  8  H. 
A  M.  286,  and  466. 
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stances  were  considered  unfair:  and  the  deed  was 
adjudged  to  be  ffood  affainst  other  creditors. 

Upon  an  appeal,  allowed  bj  a  judge  of  this 
Court,  from  an  order  of  the  superior  Court 
of  chancery,  of  the  Richmond  district,  dis- 
aolvinsr  &n  injunction. (a) 

The  bill  was  exhibited  by  James  Wilson 
and  Stephen  W.  Trent,  trustees,  named  in 
two  deeds  of  trust,  for  Anne  Copland,  wife 
of  David  Copland ;  and  the  said  Anne  Cop- 
land, by  the  said  James  Wilson,  her  next 
friend,  stating  that  David  Copland,  being 
justly  indebted  to  Benjamin  Harrison,  by 
bond,  in  the  sum  of  3371.  10s.,  with  lawful 
interest  thereon,  from  the  ISth  of  May,  1809, 
and  to  Carter  B.  Harrison,  by  bond,  in  the 
sum  of  5541.  8d.,  with  interest  from  the  same 
day,  Benjamin  Harrison,  executor  of  the 
said  Benjamin  Harrison,  deceased,  and  Wil- 
liam A.  Harrison,  administrator  of  the  said 
Carter  B.  Harrison,  deceased,  severally  insti- 
tuted actions  of  debt  against  the  said  David 
Copland,  on  his  said  bonds,  in  the  county 
Court  of  Cumberland,  on  which  judgments 
were  obtained  at  July  Court,  1809  ;  that  exe- 
cutions were  severally  issued  thereupon,  and 
.levied,  each,  on  sundry  slaves,  whose  names 
were  mentioned  ;  that  the  slaves,  45  head  of 
sheep,  19  head  of  cattle,  and  a  mare,  taken  to 
satisfy  the  execution  in  favor  of  Benjamin 
Harrison,  were  bought  by  him  of  the  sheriff, 
for  the  stmi  of  3531.  4s.  3d.  ;  and  the  slaves, 
taken  to  satisfy  William  A.  Harrison,  were, 
in  like  manner,  bought  by  him  for  the 
amount  of  his  debt  and  costs ;  that, 
560  afterwards,  the  said  deeds  of  *trust 
were  executed  by  the  said  Benjamin 
Harrison,  administrator,  de  bonis  non,  of 
Benjamin  Harrison,  deceased,  and  William 
A.  Harrison,  administrator  of  Carter  B. 
Harrison,  respectively,  on  the  20th  day  of 
November,  1809,  reciting  that  it  was  the  in- 
tention of  the  said  Benjamin  Harrison  and 
Carter  B.  Harrison,  in  their  lifetime,  (they 
being  brothers  of  the  said  Anne  Copland,) 
that  she  should  have  the  benefit  of  the  said 
debts  during  her  life,  for  her  separate  use  and 
support,  &c.,  and  therefore  conveying  the 
said  slaves,  and  other  personal  estate,  to  the 
complainants,  Wilson  and  Trent,  in  trust,  for 
her  benefit,  &c. ;  that  the  said  trustees,  being 
«o  entitled  to  the  said  slaves  and  other  per- 
sonal estate,  suffered  a  part  of  them,  by  her 
wishes  and  consent,  to  be  worked  upon  the 
lands  of  the  said  David  Copland,  but  entirely 
under  their  own  control,  for  the  purpose  of 
raising  bread,  Ac,  for  the  support  of  the 
said  Anne  and  her  children ;  others  were 
necessarily  employed  as  house  servants  for 
her  convenience,  and  the  stocks  kept  on  the 
land  for  the  support  of  the  establishment ; 
that  since  the  recording  of  the  said  deeds  of 
trust,  a  judgment  was  obtained  by  John 
Butler  A  Co.,  in  the  county  Court  of  Buck- 
ingham, against  the  said  David  Copland,  for 
tip  wards  of  2801.,  and  a  fieri  facias  thereon 
was  levied  on  several  of  the  slaves  con- 
veyed in  trust  as  aforesaid.  The  object  of 
the  bill  was,  therefore,  to  prevent  a  sale  of 
those  slaves  ;  the  plaintiffs  suggesting,  that 
although  they  might,  as  trustees,  perhaps, 
recover  their  value  at  law,  yet  that  would 
•defeat  the  very  objects  of  the  trust,  as  the 
hire  of  slaves  greatly  exceeds  the  interest  of 


(a)  See  acts  of  1909,  ch.  11:  sects,  Sup.  to  Rev. 


the  purchase  money,  which  was  one  of  the 
strongest  motives  of  the  donors  for  investing 
the  money  in  the  said  slaves  ;  that  the  sub- 
ject of  trusts,  and  the  faithful  execution 
thereof  by  the  trustees,  is  the  peculiar  prov- 
ince of  a  Court  of  equity ;  and  that  the 
plaintiff,  Anne  Copland,  could  apply  to  that 
Court  alone,  for  the  purpose  of  having  the 
fund  preserved  for  her. 

The  answer  of  William  M'Kenzie,  acting 
partner  of  the  firm  of  John  Butler  & 
561  Co.,  (who  considered  himself  *the  only 
defendant  beneficially  interested  in 
the  defence  of  the  suit,)  alleged  a  number  of 
circumstances,  inducing  him  to  believe  that 
the  deeds  of  trust  were  a  fraudulent  contriv- 
ance to  cover  the  personal  property  of  David 
Copland,  for  the  benefit  of  his  family,  against 
the  just  demands  of  his  creditors.  *'The  bonds 
are  said  to  be  executed  on  the  same  day.  May 
15th,  1809 ;  the  obligees  die  ;  an  executor  is 
appointed  for  one,  an  administrator  for  the 
other ;  suits  are  brought,  and  judgments 
on  the  same  day  of  July,  1809 —incredible 
despatch,  if  all  were  fair !  The  suits  are 
brought  in  Cumberland,  where  the  defend- 
ant, Copland,  did  not  reside ;  judgments 
must  have  l>een  confessed  at  the  return  day, 
if  the  bonds  were  executed  in  May.  Execu- 
tions were  taken  out  by  Copland  himself : 
he  furnishes  the  sheriff  of  Buckingham  with 
a  list  of  the  property,  to  be  advertised  to  be 
sold  at  his  own  house.  The  sheriff  never 
levied  the  executions,  but  attends  and  cries 
the  property  out  to  the  bids  of  the  plaintiffs, 
being  not  opposed  by  any  other  bona  fide 
bidder :  the  property  was  never  in  the  pos- 
session of  the  sheriff,  and  never  out  of  the 
possession  of  Copland,  until  the  sheriff,  by 
virtue  of  the  execution  of  John  Butler  A 
Co.,  for  the  benefit  of  this  defendant,  seized 
and  removed  some  of  it  from  his  plantation. 
The  grantors,  in  the  deeds  referred  to,  never 
had  possession  :  the  deeds  are  made  and  re- 
corded in  Charletf  City  and  Prince  George 
Counties,  while  the  property  still  remained 
in  the  county  of  Buckingham,  in  the  posses- 
sion of  David  Copland ;  and  the  trustees 
never  had  possession  nor  control  of  any  part 
of  it." 

The  answer  of  David  Copland  denied  that 
any  fraud  or  collusion  existed  in  the  transac- 
tions in  question  ;  averring,  that  the  bonds 
were  given,  and  judgments  obtained,  for  the 
amount  of  cash  and  tobacco  advanced  by  the 
brothers  of  his  wife,  for  his  use,  and,  for 
the  most  part,  to  relieve  his  estate  from  execu- 
tions ;  *'that,  shortly  after  the  death  of  the 
last  of  those  friendly  brothers,  this  respond- 
ent was  called  on  by  their  sons  i^nd  legal 
representatives,  to  secure  the  balances 
562  due,  and  left  it  with  them  *to  take  any 
course  which  seemed  to  them  best : 
they  preferred  the  one  stated  in  the  bill,  by 
suit,  judgment,  and  sale  under  execution, 
which  took  place  with  no  other  intent  but 
the  payment  of  a  just  debt,  as  well  of  grati- 
tude, as  actual  cash  and  tobacco  advanced." 

Sundry  exhibits  and  affidavits  (which,  by 
consent  of  parties,  were  read  as  evidence) 
strongly  supported  the  statement  made  in  this 
answer.  It  also  appeared,  from  the  affidavit 
of  Boaz  Ford,  the  deputy  sheriff,  who  sold 
the  slaves  and  other  property  under  the  writs 
of  fieri  facias,  in  favour  of  the  Harrisons, 
that,  shortly  after  receiving  those  ezectttions* 
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he  met  with  David  Copland,  at  Buckingham 
Court,  who  immediately  expressed  an  un- 
common degree  of  satisfaction  at  seeing  him, 
and  inquired  if  he  had  not  the  above  execu- 
tions :  he  answered  in  the  affirmative : 
whereupon  Mr.  Copland  drew  out  a  list  of 
slaves,  &c, ,  which  he  said  he  wished  to  be 
advertised  to  satisfy  them ;  observing  that  the 
affiant  might  have  no  farther  trouble  about 
the  business,  than  to  name  a  day,  at  his 
house,  for  the  sale,  and  that  he  would  notify 
the  plaintiffs,  that  the  property  might  be 
undoubtedly  sold.  The  sale,  accordingly, 
took  place  (after  advertising)  at  Mr.  Cop- 
land's own  house,  where  the  property  was 
produced,  according  to  the  list  before  fur- 
nished, and  sold  ;  at  which  sale  William  A< 
Harrison  became  the  purchaser,  not  only  for 
himself,  but  for  Benjamin  Harrison,  for 
whom  he  acted ;  that  no  person  but  the  said 
Harrison  made  a  bid,  except  this  affiant,  who 
did  so  in  order  to  start  the  sale  of  a  piece 
of  property  ;  but  that,  considering  the  time 
and  terms  of  sale,  the  sales  were  as  good  as 
could  be  expected  ;  that  it  was  very  common 
for  the  sheriff  to  advertise  and  sell  property 
by  list,  without  any  actual  seizure  ;  that  if 
the  debts  were  bona  fide  and  just,  there  was, 
in  his  opinion,  nothing  in  the  manner  of 
levy  and  sale  to  vitiate  the  transaction  ;  that 
the  property,  so  soon  as  it  was  bid  oat,  was 
immediately  ordered  by  Mr.  Copland  back 
into  his  service ;  that,  at  the  sale,  Mr.  Cop- 
land expressed  to  the  affiant  some  uneasi- 
ness, stating  that  there  was  room  for 
563  the  Harrisons  to  *use  considerable  de 
ception  on  his  children,  provided  they 
did  not  convey  the  property  purchased  at 
said  sale  to  his  children,  according  to 
promise  ;  and  further  stating,  that  the  mean 
ing  and  intent  of  the  business  was  to  secure 
the  property  to  his  wife's  children. 

The  Court  of  chancery  granted  the  in  junc 
tion,  June  13th,  1811,  and,  on  the  l7th  day  of 
the  same  month,  dissolved  it ;  upon  a  motion 
made  to  that  effect,  by  consent  of  parties  ; 
"being  of  opinion,  that  if  either  the  cestuy  que 
trust,  or  cestuy  que  use,  had  supposed  there 
was  any  combination  between  the  trustees 
and  the  creditors  of  David  Copland,  and  had 
asked  for  an  injunction  to  stop  a  like  sale  of 
the  property  in  question,  until  the  matter 
could  be  examined  into,  it  might  have  been 
granted  upon  the  principles  of  the  Court, 
because  neither  cestuy  que  trust  nor  cestuy 
que  use  have  any  legal  right  in  the  trust 
subject,  and,  therefore,  they  cannot  main- 
tain an  action  at  law,  upon  an  equitable  in- 
terest ;  and  hence  it  is  that  they  are  entitled, 
(and  at  all  times,)  if  clear  of  fraud,  to  the 
aid  of  a  Court  of  equity,  since  they  are  clearly 
without  a  remedy  at  law  ;  and,  on  this  ac- 
count, when  they  come  with  clean  hands, 
they  are  the  peculiar  favourites  of  equity  ; 
and  so  is  the  trustee  applying  under  like  cir- 
cumstances, in  relation  to  either  cestuy  que 
trust,  or  cestuy  que  use,  as  it  respects  the 
subject  of  the  trust ;  but  not  as  it  respects 
those  who  violate  his  legal  rights  as  trustee  ; 
since,  for  any  such  violation,  he  has  an  ade- 
quate remedy  at  law  ;  as  for  example,  in  the 
principal  case,  he  might  maintain  detinue, 
trover,  or  trespass,  before  a  sale,  beside  the 
additional  remedy  upon  the  bond  to  in- 
demnify   the    sheriff    to    sell.*    The  prop- 


erty is  Copland's,  or  it  is  not:  if  it  is, 
M'Kenzie  should  he  allowed  to  indemnify 
the  sheriff,  and  to  sell :  if  it  is  not,  the  plain- 
tiffs' right  would  not  be  changed  by  a  sale ; 
their  legal  remedy  is  open  to  them ; 

564  and  a  (Jourt  of  equity  *shonld  not  in- 
terpose, but  under  such  circumiitances. 

as  would  justify  it  in  any  other  case.  If,  in 
this  case,  this  Court  can  interpose  in  the  first 
instance,  is  it  not  opening  an  avenue  to  this. 
Court,  by  which  every  case  whatsoever  may 
be  let  in  ?  Nay,  does  it  not  render  ineffec- 
tual the  act  of  the  legislature,  which  makes, 
it  the  duty  of  the  sheriff  to  sell  when  he  is 
indemnified?  Or  is  the  Court  to  try  the 
fraud  stated  in  the  answer,  in  relation  to  the 
judgments  and  deeds  referred  to  by  the  bill  ? 
If  the  C^urt  is,  may  it  not  be  called  upon,  in 
every  case,  to  stop  the  proceedings  at  law,, 
and  to  try  the  cause  ?  Or  is  the  Court  to  be- 
come a  mere  handmaid  to  a  Court  of  law,, 
and  to  direct  an  issue  in  all  such  cases  ?  If 
the  Court  is  to  do  this,  why  not  let  the  issue 
be  made  Up  in  the  Court  of  law  in  the  first 
instance,  since  every  citizen,  who  is  a  defend- 
ant, has  a  right  (as  it  now  seems  to  the 
Court)  to  demur  to  a  bill  like  the  present,, 
and  to  demand  a  trial  by  jury.  Upon  this 
view  of  the  subject,  this  Court  erred  in  grant- 
ing the  injunction  ;  and,  therefore,  it  is  ad- 
mitted, the  counsel  was  correct  in  asking  a 
dissolution  of  it,  upon  the  ground  that  it 
should  not  have  been  granted;  for  which 
reason  it  is  now  discharged;  but  the  plain- 
tiffs may,  according  to  the  course  of  the 
Court,  carry  on  this  suit  as  an  original  bill 
for  relief,  or  suffer  it  to  be  dismissed  at  the 
next  term,  under  the  act." 

Thursday,  the  4th  of  February,  1813,  the 
following  was  delivered  by  JUDGE  ROANE 
as  the  opinion  of  the  Court  of  appeals. 

The  Court  is  of  opinion,  that  although  sl 
party,  whose  property  is  taken  in  execution 
to  satisfy  the  debt  of  another,  may  proceed 
to  recover  that  property,  or  damages,  for  the 
taking  and  detaining  thereof,  in  a  Court  of 
law  ;  and  although  it  is  competent  to  a  sher- 
iff, having  doubts  as  to  the  title  of  property 
taken  in  execution,  to  demand  from  the  cred- 
itor an  indemnifying  bond,  pursuant  to  the 
act  in  such  case  made  and  provided,  yet,  that 
neither  of  these  remedies  are  in  exclu- 

565  sion  of  a  proceeding  in  equity,  *having 
for  its  object  the  retention  of  ttie  prop- 
erty, in  specie.  Every  argument  on  which 
the  jurisdiction  of  the  Courts  of  equity,  to- 
compel  a  performance  of  a  contract,  in 
specie,  is  founded,  is  supposed  to  hold  with 
equal  force,  at  least,  in  favour  of  retaining  a 
subject  of  property,  which  another,  having 
no  title  thereto,  claims  to  arrest  and  dis- 
pose of  by  means  of  an  execution,  rather 
than  turn  the  rightful  owner  round  to  seek 
an  uncertain  and  inadequate  reparation  in 
damages.  On  this  ground,  the  Court  is  of 
opinion,  that  the  declared  principle  of  the 
decree  before  us  is  erroneous. 

With  respect  to  the  merits  of  this  particular 
case,  while  the  Court,  as  the  case  now  ap- 
pears, has  no  reason  to  doubt  that  the  judg- 
ments under  which  the  property  conveyed 
was  purchased,  were  founded  on  a  valuable 
and  even  meritorious  consideration  ;  neither 
does  it  perceive  any  circumstances,  as  to  the 
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maimer  of  obtaining,  or  proceeding:  under 
the  same,  which,  independently  of  that  objec- 
tion, would  be  considered  as  unfair,  or  con- 
trary to  the  usages  of  the  country  in  relation 
to  such  transactions.  With  respect  to  the 
possession  of  the  slaves,  which  is  alleged  to 
have  been  retained  by  Mr.  Copland,  the 
Court  is  of  opinion,  that  a  title  in  them  was 
duly  acquired  by  the  grantors  in  the  deeds  in 
the  proceedings  mentioned,  and  that  the 
said  slaves  were,  by  them,  loaned  to  Mrs. 
Copland,  or  to  her  husband  ;  they  could  not, 
therefore,  be  considered  as  the  slaves  of  Mr. 
Copland,  in  favour  of  his  creditors  ;  but  such 
loan  was  liable  to  be  terminated,  and  the 
property  resumed,  by  the  lenders,  at  any  time 
within  five  years ;  which,  in  fact,  was  done, 
by  the  execution  of  the  deeds  in  the  proceed- 
ings mentioned. 

On  these  grounds,  the  decree  of  dissolution 
is  reversed,  and  the  injunction  reinstated, 
with  lil>erty  to  the  appellees  to  impeach  the 
title  of  the  appellants,  by  showing  the  judg- 
ments in  the  proceedings  mentioned  to  have 
been  voluntary,  or  fraudulent,  on  the  final 
hearing  of  the  cause. 
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Arffued  Feb.  4tb.  181& 


AiMimpslt—Dedsnitloii— Promise  Ma«t  Bo  ChsrgMl 
Posltlvoly.*— Tlie  plain tifl  in  assumpsit  must 
charge  the  promise,  by  the  defendant,  positively; 
not  by  way  of  recital  only:  for  if  tbe  declaration 
be  defective  in  this  respect.  It  is  a  fatal  error,  and 
not  cared  by  verdict 
See  Syme  v.  Griffin,  4  H.  &  M.  277. 

In  an  action  of  assumpsit,  "Hugh  Holmes 
complained  of  Joseph  Sezton,  in  custody  &c., 
of  a  plea,  for  this,  to  wit,  that  whereas,  on 
the  4th  day  of  March,  in  the  year  of  our  lyord 
1804,  certain  articles  of  agreement  were 
made,  and  entered  into,  by  the  said  Hugh 
Holmes  and  Joseph  Sexton,  and  a  certain 
discourse  had  and  moved,  of,  and  concerning 
a  certain  tract  of  land  in  the  county  of  Fred- 
erick, wherein  and  whereby  it  was  agreed  be- 


*As0anpsit— Declaration— Promise  Most  Be  Alleged 
Positively.— It  has  always  been,  and  still  is  a  gen- 
eral rule  in  pleading*,  that  whatever  facts  are  nec- 
essary to  constitute  the  cause  of  action  should  be 
directly  and  distinctly  stated  in  the  declaration 
and  such  facts  should  not  be  left  to  be  inferred 
from  other  facts  distinctly  alleged  in  the  declara- 
tion, and  arguments,  inferences  and  matter  of  law 
should  be  excluded.  Thus,  in  Winston  v.  Francisco, 
2  Wash.  187.  it  was  held,  that  In  an  action  of 
€t8tumpHt,  the  promise  must  be  directly  averred, 
and  not  by  way  of  inference,  and  that  the  omission 
of  such  direct  averment  was  not  cured  after  ver- 
dict by  the  sutute  of  jeofails,  as  it  then  was,  though 
it  provided  **that  a  verdict  shall  cure  the  omission 
of  an  averment  of  any  matter,  without  proving 
which,  the  Jury  ought  not  to  have  given  such  ver- 
dict" So  in  Sexton  v.  Holmes,  8  Munf.  560,  the  court 
set  aside  a  judgment  after  verdict  because  no 
promise  was  sufficiently  alleged  in  the  declaration, 
though  it  did  set  forth  that  an  article  of  agreement 
was  made  and  entered  into  by  the  plaintiff  and 
defendant,  wherein  and  whereby  the  defendant 
was  to  do  certain  things,  the  failure  to  do  which 
things  was  alleged.  So  also,  in  Cooke  v.  Simms.  8 
Call  89,  a  demurrer  to  a  declaration  in  assumpsit 
was  sustained  which  averred  that  the  defendant 
made  a  certain  note  in  these  words,  setting  forth 
the  note  verbatim,  and  thus  alleged  a  breach  of 
promise  contained  in  the  note,  but  which  promise 
was  not  alleged  In  any  manner  except  that  It  ap- 
peared in  the  note  set  out  verbatim.  Burton  v. 
Hansford,  10  W.  Va.  474.  To  the  same  effect,  the 
principal  case  is  cited  in  Quarrier  v.  Peabody  Ins. 
Co..  low.  Va.687. 
See  further,  monographic  note  on   "Assumpsit** 

appended  to  Kennaird  v.  Jones,  9  Oratt  188.    The 

principal  case  Is  sClso  cited  in  Bank  v.  Clarke,  4 

Leiffh  eoo. 


tween  them,  that  the  said  Hugh  Holmes,  on 
his  part,  should  sell  and  convey  unto  the  said- 
Joseph  Sezton,  a  certain  tract  of  land,  which 
he  purchased  of  Jacob  Hanner,  containing 
208  acres,  in  consideration  of  the  sum  of  300 
dollars,  to  l>e  paid  unto  the  said  Holmes  in 
three  annual  instalments,  with  interest  from 
the  date  ;  and  that  the  said  Holmes  was  to 
make  a  special  warranty,  and  not  to  be  liable 
for  any  disputes  with  Joseph  Baker,  or  any 
other  person  whose  lines  might  interlock 
with  said  Sexton  ;  and  said  Holmes  was  to 
make  a  conveyance  when  called  upon ;  in 
which  case,  the  said  Sezton  was  to  give  se- 
curity on  the  land,  or  personal  security,  if 
said  Sezton  chose.  And  further,  said  Sez- 
ton, on  his  part,  was  to  ezecute  three  several 
botlds,  of  100  dollars  each,  payable  as  afore- 
said, and  was  to  have  immediate  possession  ; 
which  said  articles  of  agreement  are  now  in 
possession  of  said  plaintiff,  and  to  the  Court 
now  here  shown.  And  the  said  plaintiff,  in 
consideration  of  said  agreement,  and,  also, 
in  consideration  that  the  said  defendant  had 
undertaken,  and  faithftilly  promised  to  per- 
form every  thing  in  said  agreement  on  his 
part  to  be  performed,  promised  and  under- 
took to  perform  every  thing  on  his  part  to  be 
performed.  And  the  said  plaintiff  avers, 
that  he  hath  faithfuUy  performed  all  that 
was  required  of  him,  on  his  part, 
567  *a8  far  as  he  was  suffered  by  the  said 
defendant  to  perform,  and  that  he  was 
tx>und  to  perform :  but  the  said  defendant, 
his  said  agreement  and  undertaking  has  not 
kept  apd  performed,  but  the  agreement  hath 
broken  in  this,  that  he  hath  not  paid  the  300 
dollars  by  instalments,  or  at  any  time,  or  in 
any  manner  whatever,  or  any  part  thereof, 
with  interest,  as  he  was  bound  to  do  ;  neither 
has  he  given  his  bonds  for  100  dollars  each, 
nor  offered  to  do  the  same,  nor  has  he  given 
security,  or  offered  to  do  so,  although  he  has 
been  often  required  to  perform  his  contract 
aforesaid,  but  the  same  to  do  hath  hitherto 
refused,  and  still  doth  refuse  to  do  ;  and  so 
the  aforesaid  plaintiff  saith,  that  the  said 
defendant  his  agreement  has  not  kept,  but 
has  broken  the  same  ;  to  the  damage  of  the 
plaintiff,"  Ac. 

Plea  non  assumpsit,  to  which  the  defend- 
ant afterwards  added  several  other  pleas. 

Verdict  and  judgment  for  the  plaintiff  for 
300  dollars  damages,  with  legal  interest 
thereon  from  the  9th  of  March,  1804 ;  from 
which  judgment  the  defendant  appealed  to ' 
this  Court. 

Tuesday,  February  9th,  1813,  JUDGE 
ROANE  pronounced  the  following  opinion 
of  the  Court : 

"The  Court  (not  deciding  upon  any  other 
point  made,  or  occurring,  in  this  cause)  is  of 
opinion  that  the  judgment  is  erroneous  in 
this,  that  there  is  no  promise  or  assumpsit 
sufficiently  averred  in  the  declaration.  The 
judgment  is,  therefore,  reversed,  with  costs, 
and  judgment  entered   for   the   appellant." 


568      *Hair8ton  v.  Hughes  and  Others. 

Feb.  10th.  1818. 
Administration    Bond  —  Action    aipalnst  Sureties  -> 
Evidence   of    Devastavit. t— Before     the    act     of 


fSet/oot-note  to  Gordon  v.  Jastices  of  Frederick. 
1  Munf.  1:  monographic  note  on  "Executors  and  Ad- 
ministrators**   appended   to  Rosser  y.  Depriest,  6 
I  Gratt «. 
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February  7th.  1814.  "conceminB-  executors  and 
administrators,**  (sess.  acts  of  1818.  ch.  18,  p.  40.)  a 
decree  In  chancery  acalnst  an  executor  or  ad- 
ministrator, directing  him  to  pay  a  debt  of  his 
testator,  or  IntesUte,  out  of  the  asseu  in  his 
hands  to  be  administered,  (with  a  fieri  facias  and 
return  of  nulla  bona.)  was  not  sufficient  evidence 
of  a  derastayit  to  authorize  an  action  against  the 
securities  in  the  administration  bond;  but  it  was 
necessary  to  brinir  a  previous  suit  against  the 
executor  or  administrator.  suffB-estins'  the  dev- 
astavit* 
See  Gordon's  administrators  v.   the  Justices  of 

Frederick.  1  Mnnf.  p.  1;  Meade  and  others  v. 

Brookinc.  ante;  Catlett  and  others  v.  Carter's 

executors,  2  Munf.  p.  84:  Moore's  executors  v. 

Ferffuson  and  others,  8  Munf.  p.  421. 

In  an  action  of  debt,  instituted  in  the  year 
1798,  on  an  administration  bond,  in  the 
names  of  Hugfhes  and  others,  justices  of 
Henry  county,  who  sued  for  the  t>enefit  of 
Stephen  Smith  and  Bird  Smith,  executors  of 
Guy  Smith,  deceased,  against  James  Lyon 
and  Sarah  his  wife,  (late  Sarah  Lrindaay,) 
Abraham  Penn,  George  Hairston,  and  Jar- 
rett  Patterson,  surviving  obligors  of  Sarah 
Lindsay,  (now  Sarah  Lryon,)  John  Lindsay, 
Abraham  Penn,  George  Hairston,  and 
Jarrett  Patterson,  the  declaration  set  forth  a 
bond,  in  the  usual  form,  conditioned  for  the 
due  administration  of  the  estate  of  Jacob 
Lindsay,  deceased,  by  the  obligors,  Sarah 
and  John ;  and  charged,  as  a  breach  of  the 
condition,  that  in  a  suit,  in  the  high  Court  of 
chancery,  in  behalf  of  the  said  Stephen 
Smith  and  Bird  Smith,  executors  of  Guy 
Smith,  deceased,  against  the  said  adminis- 
tratot  and  administratrix,  they  were  directed 
by  a  decree  of  the  said  Court  to  pay  to  the 
said  plaintiffs  a  certain  sum  of  money  "out 
of  the  goods  and  chattels  of  the  said  Jacob 
Lindsay,  in  the  hands  of  the  said  adminis- 
tratrix to  be  administered:"  that  sufficient 
goods  and  chattels,  belonging  to  the  estate  of 
the  said  Jacob  Lindsay,  deceased,  to  satisfy 
the  said  decree,  came  to  the  hands  and  pos- 
session of  the  said  administrator  and  admin- 
istratrix, but  were  by  them  eloigned,  wasted, 
and  converted  to  their  own  use,  whereby  the 
said  decree  remained  unsatisfied. 

Plea  "conditions  performed,"  and  issue 
thereupon.  The  suit  having  abated  as  to  all 
the  defendants,  except  George  Hairston,  a 
verdict  was  found  for  the.  plaintiffs, 
569  ^assessing  their  damages  to  3261.  5s., 
l>eside  their  costs;  "and  that  goods 
and  chattels,  which  were  of  Jacob  Lindsay, 
deceased,  in  the  writing  obligatory  aforesaid 
named,  came  to  the  hands  of  the  said  Sarah 
'  Lindsay,  administratrix,  and  of  John  Lind- 
say, administrator,  of  Jacob  Lindsay,  de- 
ceased, to  be  administered,  of  the  value  of 
the  damages  and  costs  aforesaid,  which  they 
wasted  ;*'  subject  to  the  opinion  of  the  Court 
upon  a  point  reserved  at  the  trial,  viz., 
"whether  this  action  could  be  maintained 
against  the  securities  of  Sarah  Lindsay  and 
John  Lindsay,  on  their  administration  bond, 
upon  the  return  of  'no  effects  in  the  hands 
of  the  administrators.*  by  the  sheriff  of 
Patrick  county,  on  a  fieri  facias,  which 
issued  from  the  high  Court  of  chancery  on  a 
decree  which  the  plaintiffs  in  this  cause  had 
therein  obtained  against  the  said  administra- 
tors, without  first  showing  a  devastavit  in  a 
suit  against  the  said  administrators  ?" 


♦Note.  Quaere,  whether  the  act  above  men- 
tioned has  altered  the  law  in  relation  to  the  effect 
of  a  decree:  since  it  mentions  only  "a  judfirment?'* 
-Note  in  Oriffinal  Edition. 


The  district  Court  was  of  opinion  that,  on 
this  point  reserved,  the  law  was  for  the  plain- 
tiffs, and  therefore  entered  a  judgment 
according  to  the  verdict ;  from  which  the  de- 
fendant, Hairston,  appealed. 

February  10th,  1813,  the  president  pro- 
nounced the  following  opinion  of  this  Court : 

"It  not  appearing  by  the  decree,  which  is 
set  forth  in  the  declaration,  that  a  waste  of 
the  estate  of  the  intestate  is  established  by 
that  decree  against  the  administrator  and 
administratrix,  the  principals  in  the  tK>nd  ; 
the  Court  (not  deciding,  at  this  time,  what 
would  be  the  effect  of  the  decree,  if  it  had  so 
appeared,  in  a  suit  against  the  security  only, 
or  against  the  security  and  the  principal 
jointly)  is  of  opinion  that  the  said  judgment 
is  erroneous.*' 

Judgment  reversed,  and  entered  for  the 
appellant.  

570         *Baird  v.  Bland  and  Others. 

Aximed  May  aoth.  1811.  and  reargued  Jan. 
20th.  1812. 

I.  Marriage  Settlement— CoiistractlOB.t-If,  by  a  deed 
of  marrlag'e  settlement,  duly  recorded,  slaves  be 
conveyed  to  certain  trustees  and  their  heirs,  to 
the  use  of  the  wife,  for  life;  and  after  her  death, 
to  the  use  of  the  husband,  for  life:  and  after  the 
death  of  the  survivor,  to  the  use  of  the  children 
of  the  marriage,  equally  to  be  divided  between 
them,  and  their  heirs  for  ever:  upon  the  deaths 
of  the  husband  and  wife,  the  children  of  the 
marriasre  are  entitled,  not  only  to  the  equitable, 
but  the  absolute  legal  estate. 

J.  Same-SUtoto  of  LimltaUoiiA-Whea  it  Runs 
against  Retnaindermeat-If  such  case,  if  the 
parents,  in  their  lifetime,  be  deprived  of  the 
slaves,  and  depart  this  life,  leaving  children 
under  acre,  the  act  of  limitations  does  not  run 
against  the  children  until  they  attain  the  age  of 
twenty-one  years. 

3.  Chancery  Practice  ~3nit  for  Legal  B5t«te.t— A  per- 
son entitled  to  a  legal  estate  in  slaves,  may  sue  in 
eaulty  to  recover  them,  if  thereby  a  multiplicity 
of  suits  may  be  prevented:  calling  on  the  defend- 
ant to  discover  how  long  he  has  had  them  In 
possession,  and  to  discover  and  state  an  account 
of  their  profits. 

See  Alderson  v.  Biggars  and  others.  4  H.  &  M.  470, 
and  Bass  v.  Bass,  Ibid.  478. 

Theodorick  Bland  and  others,  children  of 
Theodorick  Bland,  deceased,  and  of  Sarah, 
his  wife,  also  deceased,  brought  suit  in  the 
late  high  Court  of  chancery  against  Thomas 
L.  L/ee,  Peter  8.  Randolph,  Anthony  Thorn- 
ton, and  John  Thornton,  heirs  of  Thomas 
Ludwell  Lee,  and  others,  who  were  trustees 
in  a  deed  of  marriage  settlement  between  the 
said  husband  and  wife,  before  their  mar- 
riage ;  by  which  deed,  bearing  date  the  4th 
of  December,  1772,  sundry  slaves,  and  other 
property,  were  conveyed  to  the  said  trustees, 
to  the  use  of  the  said  Sarah  during  her  life  ; 
and,  after  her  death,  to  the  use  of  the  said 
Theodorick,  during  his  life,  for  the  mainte- 
nance of  himself  and  of  the  children  of  the 
marriage,  *'in  lieu  and  satisfaction  of  any 
claim  of  dower  or  distribution  which  the  said 
Sarah  might  claim  in  any  of  the  slaves  and 
other  personal  estate  of  which  her  said  in- 
tended husband  might  die  possesHed  ;  and, 
immediately  after  the  death  of  the  survivor, 
the  said  slaves  and  other  personal  estate  to 
be  to  the  use  and  behoof  of  such  child,  or 
children,  of  the  body  of  the  said  Sarah,  be- 
gotten by  the  said  Theodorick,  for  such  estate 


tMarriage  Settlenent—Constmctlon.— See  mono- 
graphic notion  "Husband  and  Wife"  appended  to 
Cleland  v.  Watson.  lOOratt  160. 

tStatute of  Unitatloos.— See  monographic  notion 
"Limiutlon  of  Actions*'  appended  to  Herrington  v. 
Harkins,  1  Rob.  601. 
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and  interest  therein,  and  for  auch  parts  and 
proportions  thereof,  as  he,  bj  deed,  or  will, 
migrht  appoint ;  and  in  case  no  such  deed,  or 
will,  should  be  executed,  then  to  the  use  and 
behoof  of  all  the  children  of  the  bod  j  of  the 
said  Sarah,  befirotten  by  the  said  Theodorick, 
equally  to  be  divided  between  them  and  their 
heirs  for  ever ;  and,  in  default  of  such  child 
or  children,  to  the  use  and  behoof  of  such  per- 
son or  persons  as  the  said  Sarah,  by  will,  or 
deed,  mig^ht  appoint." 

571  *Thebill  charged,  in  general  terms, 
the    trustees,  and    their   heirs,  with 

misconduct  and  negligence,  by  which  the 
plaintiffs,  in  their  minority,  (both  parents 
having  died  intestate,  and  without  making 
any  appointment  by  any  other  deed,)  had 
sustained  great  losses  ;  and  further  alleged, 
that  the  plaintiff,  Theodorick,  attained  his 
full  age  on  the  6th  of  December,  1797,  after 
which  he  discovered  that  a  certain  John 
Baird,  jun.,  by  some  unlawful  or  covinous 
means,  had  obtained  the  posse&sion  of  a 
negro-man  slave,  named  Will,  one  of  the 
slaves  in  the  said  deed  mentioned  ;  and  that 
L<ydia  Richardson  had,  in  like  manner, 
obtained  the  possession  of  another,  by  the 
name  of  Bill;  that  the  plaintiffs  had 
demanded  the  said  slaves,  which  the  said 
John  Baird,  jun.,  and  Lydia  Richardson 
<who  were  made  defendants,)  had  refused 
to  deliver,  although  they  well  knew  the  same 
to  t>elong  to  the  plaintiffs,  who,  therefore, 
prayed  a  decree  lor  the  said  slaves ;  that 
each  of  the  said  defendants  be  compelled  to 
discover  how  long  he,  or  she,  had  had  posses- 
sion  thereof,  respectively,  and  also  to  dis< 
cover  and  state  an  account  of  profits.  The 
bill,  moreover,  contained  a  prayer,  that  the 
heirs  of  the  trustees  be  compelled  to  carry 
the  trust  into  effect.* 

Anthony  Thornton,  eldest  son  of  one  of 
the  trustees,  by  his  answer,  denied  any 
knowledge  of  the  transactions  in  question,  or 
any  responsibility  arising  from  his  father's 
having  been  a  trustee  in  the  deed ;  averring, 
that  he  was  in  no  manner  interested  in  his 
father's  estate;  from  which  he  was  to 
receive  no  advantage ;  nor  did  he,  by  any 
means,  think  himself  bound  to  carry  into 
effect  the  trust  in  the  deed  executed  by  his 
father  ;  but  he  had  no  objection  to  the  plain- 
tiffs' using  his  name  ( if  necessary )  in  car- 
rying on  a  suit,  or  suits,  for  obtaining 

572  justice  for  them. t   *No  answer  was  filed 
by  any  other  defendant,  except  John 

Baird,  jun.,  who  relied  on  his  being  a  fair 
purchaser  of  the  slave,  Will,  at  a  sheriff's 
sale,  without  notice  of  any  dispute  as  to  the 
title,  and  (alleging  that,  for  more  than  five 
years  past,  to  wit,  from  the 28th  day  of  July, 
1791,  he  had  been  in  possession  of  the  said 
slave )  claimed  the  protection  of  the  act  for 
the  limitation  of  actions.  ''This  defendant 
never  heard  of  the  marriage  settlement  in  the 
bill  mentioned,  nor  of  the  trustees  therein, 
until  the  commencement  of  a  suit  against 
him  in  the  district  Court  of  Petersburg,  in 

*Note.  There  was  no  demand.  In  tbe  bill,  of  an 
account  In  what  manner  the  trust  had  been  exe- 
cuted; or  by  what  title  the  defendants  held  the 
slaves.— Note  In  Original  Edition. 

tNote.  Accordiuff  to  the  case  of  Robinson's  ad- 
ministrator V.  Brock.  1  H.  &  M.  213.  the  plaintiffs,  in 
this  case,  miffht  have  brought  an  action  of  detinue 
in  their  own  names,  without  usinsr  the  names  of  the 
heirs  of  the  trustees.— Note  in  Original  Edition.  I 


the  names  of  the  said  trustees,  or  some  of 
them,  or  their  heirs,  or  the  heirs  of  some  of 
them,  for  the  said  slave,  Will,  which  suit 
this  defendant  avers  was  prosecuted  by  the 
said  Theodorick,  the  plaintiff,  and  by  his 
own  neglect  dismissed.  This  defendant, 
therefore,  denies  the  suggestion  of  the  com- 
plainant to  be  true  that  he  has  no  remedy 
at  law  :  if  a  title  can  be  made  out  under  the 
said  deed,  it  can  t>e  supported  in  an  action 
of  detinue,  and  ought  not,  therefore,  merely 
ai  the  discretion  of  the  plaintiffs,  to  be 
brought  in  question  in  this  Court."  The  time 
when  the  bill  was  filed,  or  subpoena  issued, 
does  not  appear  in  the  transcript  of  the 
record ;  but  it  probably  was  in,  or  before, 
the  year  1796 ;  the  answer  of  John  Baird, 
jun.  being  sworn  to  in  August,  1798. 

The  plaintiffs  proved,  by  the  deposition  of 
John  B.  Fitzhugh,  that  the  slaves  in  question 
were  two  of  those  comprehended  in  the  deed 
of  trust ;  that  Theodorick  Bland,  and  Sarah, 
his  wife,  were  married  in  December,  1772, 
and  both  died  in  April,  1793,  leaving  issue, 
the  plaintiffs,  Theodorick,  Sophia,  and 
Henry,  Bland ;  that,  on  the  5th  day  of 
March,  1798,  the  deponent  saw  the  slave. 
Will,  in  the  possession  of  John  Baird,  jun., 
when  the  plaintiff,  Theodorick,  demanded, 
and  Baird  refused  to  deliver  him,  * 'alleging, 
that  he  had  bought  him  at  a  sheriff's  sale 
about  seven  years  ago." 

The  suit  abated  as  to  Thomas  Ludwell 
Iree  and  Peter  S.  Randolph,  by  their 
deaths ;  and  the  bill  being  takeu  for 
573  *confessed  against  the  defendant, 
Lydia  Richardson,  for  failing  to  appear 
and  answer,  after  an  attachment  for  that  con- 
tempt had  been  returned  executed  upon  her, 
the  cause  came  on  to  be  heard  the  14th  of 
May,  1805,  when  the  late  Chancellor  Wythe 
pronounced  his  opinion,  '*that  the  bill  is 
properly  maintainable  in  the  Court  of  equity, 
not  only  because  here  the  plaintiffs  may,  as 
they  now  do,  claim  the  benefit  of  a  trust 
estate  in  slaves,  to  which  species  of  property 
the  statute  transferring  uses  into  possession 
eztendeth  not  \X  ^ut  because  the  plaintiffs 
demand  (what  they  could  but  partly  demand 
in  the  Court  of  common  law)  both  a  discovery 
of  sundry  material  facts,  and  an  account  of 
profits,  which  can  t>e  settled  in  this  Court, 
by  one  of  its  officers,  more  conveniently 
than  by  a  jury ;  so  that  the  plaintiffs, 
although  relievable  by  an  action  of  detinue 
in  the  names  of  their  trustees,  are  more  com- 
pletely relievable  by  this  mode  of  proceed- 
ing; and  that  of  this  relief  the  plaintiffs 
are  not  deprived  by  equity  of  the  statute 
for  limitation  of  actions  and  avoiding  of 
suits,"  (the  agreement  in  consideration  of 
marriage,  in  the  bill  mentioned,  having 
been  legally  recorded  in  due  time,)  *4f 
the  defendant's,  John  Baird,  jun.,  posses- 
sion, by  him  alleged,  but  not  proved,  had 
been  as  long  as  he  affirmed. ' '  It  was,  there- 
fore, adjudged  and  decreed,  that  the  de- 
fendant, John  Baird,  jun.,  delivered  to 
the  plaintiffs  the  slave,  Will,  first  named 
in  the  bill,  and  account  for  his  profits,  &c. 
A  decree  nisi  was  entered  against  the  de- 
fendant, Irydia  Richardson ;  and  as  to  the 
defendants,  Anthony  Thornton  and  John 
Thornton,  the  biU  was  dismissed,  with 
costs. 

(Note.    See  Rev.  (}ode,  vol.  1.  ch.  90,  secL  14,  p.  160. 
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Daring^  the  same  term,  on  motion  of  John 
Baird,  jun.,  by  his  counsel,  the  decree 
was  set  aside,  and  he  was  permitted  to 
file  several  exhibits;  from  which  it  ap- 
peared that  the  negro  man,  Will,  was 
taken  in  June,  1791,  bj  the  sheriff  of 
Chesterfield  countj,  upon  an  attachment 
against  Theodorick  Bland,  for  a  debt  al- 
leged to  be  due  to  John  Pride ;  and,  bj 
virtue  of  an   order   of   the  Court    of 

574  *said  county,  was  sold  by  the  sheriff, 
and  bought  by  John  Baird,  jun.,  July 

28th,  1791,  for  the  sum  of  671. ;  that  the 
suit  against  him,  in  the  Petersburg  dis- 
trict Court,  in  the  name  of  the  heirs  at 
law  of  the  trustees  aforesaid,  was  insti- 
tuted September  4th,  1793,  and  dismissed, 
for  want  of  prosecution,  September  19th, 
1796. 

May  19th,  1806,  the  cause  being  reheard, 
the  chancellor  retained  his  former  opin- 
ion, and  renewed  his  decree;  whereupon 
the  defendant,  John  Baird,  jun.,  appealed 
to  this  Court. 

Qeorge  K.  Taylor,  for  the  appellant. 
The  Court  of  chancery  had  no  jurisdiction ; 
there  being  a  plain  and  adequate  remedy 
at  law,  by  action  of  detinue  in  the  name 
of  the  trustees.  The  legal  title  was,  to 
all  intents  and  purposes,  vested  in  the 
trustees,  who  were  living  at  the  time  when 
Baird  obtained  possession  of  the  negro.* 
They  took  upon  themselves  a  sacred  duty, 
to  assert  the  right  whenever  it  was  im- 
pugned. Suit  should,  therefore,  have  been 
brought  by  them.  It  appears,  indeed,  that 
the  heirs  of  the  trustees  did  bring  a  suit, 
which  they  might  have  prosecuted. 

There  was  no  necessity  for  a  discovery.' 
The  plaintiffs  themselves  have  exhibited 
testimony.  The  chancellor  has  taken  an- 
other strange  ground  of  jurisdiction ;  that 
an  account  of  hire  of  negroes  was  de- 
manded. But  the  plaintiffs  were  not  com- 
pelled to  come  into  equity  for  this.  A  jury 
could  have  settled  it  better  than  a  commis- 
sioner. Bland  and  wife,  when  living, 
could  not  have  sued  the  appellant,  Baird, 
in  a  Court  of  equity ;  and  their  posterity 
can  have  no  better  title  than  they. 

2.  The  act  of  limitations    was    a    bar   to 

the  claim  of  the  plaintiffs ;(a)  for  the   rule 

of  equity,  that  the  statute  does  not   bar   a 

•  trust    estate,  holds  only    as    between 

575  cestuy  que    *trust  and   trustees,    not 
between  cestuy  que  trust  and  trustees 

on  one  side,  and  strangers  on  the  other; 
therefore,  where  a  cestuy  que  trust,  and 
his  trustees,  are  both  out  of  possession  for 
the  time  limited,  the  party  in  possession 
has  a  good  bar  against  them  both.(b) 

Hay,  on  the  same  side,  referred  also  to 
Judge  Tucker's  opinion,  in  Fitzhugh  v. 
Anderson  and  others,  2  H.  &  M.  301. 

Wirt,  for  the  appellees.  The  deed  of 
marriage  settlement  was  recorded,  which 
was  notice  to  all  the  world ;  so  that  Baird 
had  constructive  notice,  if  not  actual.     By 


*Note.  It  does  not  appear,  from  the  transcript  of 
the  record,  whether  any  of  the  trustees  were  then 
livlnff,  or  not.  The  bill  stated  that  tbey  severally 
died  In  the  years  1780.  1782.  and  1783  :  but  there  was 
no  proof  on  the  subject— Note  In  Original  Edition. 

(a)  4  Bac.  473. 

(b)  Per  Lord  Hardwicke,  In  the  case  of  Llewellin 
V.  Mackworth.  2  Eq.  Ca.  Abr.  579,  pi.  8.  See  also 
Townshend  v.  Townshend,  1  Bro.  Ch.  Rep.  564:  Har- 
rison Y.  Harrison,  Call,  428. 


the  deed,  the  children  are  original  pur- 
chasers, taking  as  remainder-men,  not  a» 
heirs. t  The  slave,  named  Will,  was  sold 
for  Bland's  debt,  and  purchased  by  Baird, 
while  the  plaintiffs  were  infants.  Tlie 
suit  was  brought  by  one  of  them,  a» 
soon  as  he  came  of  age,  for  himself,  and 
the  other  two,  who  were  yet  under  age,  to 
bring  the  trustees,  and  the  holder  of  the 
property,  into  a  Court  of  equity,  demand- 
ing an  account  of  the  trust,  J  and  a  dis- 
covery by  what  title  the  defendant,  Baird, 
held.  The  witness  does  not  show  when 
Baird 's  title  commenced,  or  how  it  accrued. 
It  was  a  proper  case,  therefore,  for  discov- 
ery. The  plaintiffs  could  not  know  but 
that  Baird  held  under  the  trustees  them- 
selves. The  account  of  hire  was  to  be 
founded  on  facts  to  be  disclosed  by  the 
answer.  At  law,  the  plaintiffs  could  not 
have  obtained  a  verdict  for  hire,  because 
they  knew  not  when   it  commenced. 

If  Bland  and  wife  had  sued  in  equity,  a 
demurrer  to  their  bill  would  not  have  been 
sustained;  because  they  had  no  remedy 
at  law,  their  title  being  equitable  only. 
Their  neglect,  or  omission,  cannot  preju- 
dice the  present  plaintiffs,  who  claim  under 
the  deed.  The  act  of  limitations,  there- 
fore, does  not  apply.  The  whole 
576  time,  on  *which  Baird  relies*  ran 
during  the  minority  of  the  plaintiffs. 
The  two  years  in  Bland^s  lifetime  did  not 
run  against  them,  for  they  do  not  claim 
as  heirs,  but  as  purchasers.  I  admit  the 
law  to  be  as  Mr.  Taylor  has  said,  in  rela- 
tion to  the  legal  title ;  but  the  rule  is,  that 
the  act  must  run  against  the  equitable  title, 
as  well  as  the  legal,  before  the  holder  of 
the  equitable  can  be  barred.  But  it  could 
not  run  against  the  infants.  They  are  ex- 
pressly excepted  in  the  act.  Their  right 
of  action  accrued  in  1793,  when  their 
father  and  mother  died.  The  cestuy  que 
trust  must  be  equally  negligent  with  the 
trustee  to  make  the  statute  a  bar  against 
both.  In  Llewellin  v.  Mackworth,  (c)  the 
time  was  counted  against  the  cestuy  que 
trust,  who  was  of  full  age.  In  Townshend 
V.  Townshend,  (d)  it  was  counted  not  upon 
the  trustee,  but  upon  the  man  who  had 
the  substantial  claim  to  the  property.  No 
case,  or  dictum,  can  be  shown,  that  the 
act  shall  run  against  the  cestuy  que  trust 
merely  on  the  ground  that  it  ran  against  the 
trustee,  or  that  the  former  cannot  sue  in 
equity,  because  the  latter  cannot  sue  at 
law. 

Hay,  in  reply.  The  chancellor's  benev- 
olent feelings  influenced  his  judgment. 
The  decree  is  fraught  with  error  from 
beginning  to  end.  Suppose  a  landed  estate 
conveyed  to  trustees  to  receive  rents  and 
profits,  and  they  and  cestuy  que  trust  are 
both  disseised;  could  they  come  into 
equity  to  try  the  title?  Ejectment  should 
be  brought  in  the  names  of  the  trustees. 

A  plaintiff  should  not  come  into  equity, 
merely  for  a  discovery  of  facts  which  can 
be  proved  by  testimony  at  law.  A  bill  for 
discovery  lies  in  cases  only  where  the  dis- 
covery   cannot    be   obtained    without    the 


tNote.  See  Tabb  and  others  v.  Archer  and  others, 
8  H.  &  M.  899,  pi.  2. 
tThis  appears  to  be  a  mistake.    See  ante. 

(c)  2  Eq.  Cas.  Abr.  579. 

(d)  1  Bro.  Ch.  Rep.  554. 
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defendant's  answer.  In  What  manner 
Baird  got  possession  of  the  slave  was  unim- 
portant, since  the  plaintiffs  claimed  under 
their  deed.  When  he  got  possession  might 
easily  have  been  proved  bj  the  neighbours. 
The  mere  allegation,  that  the  plaintiff 
knows  not  when  the  defendant  obtained 
possession,  is  not  sufficient  to  give  the 

577  Court  of  equity  *jurisdiction.     Such 
a  doctrine  would  destroy  the  common 

law  jurisdiction  altogether. 

As  to  the  act  of  limitations,  the  trustees 
discontinued  the  suit,  brought  by  them, 
before  the  time  had  elapsed.  I/et  the  con- 
sequences be  upon  them.  If  they  were 
barred  by  the  act,  the  legal  title  was  gone ; 
neither  they,  nor  the  cestuys  que  trust, 
could  have  recovered  at  law  in  1797,  the 
five  years  having  then  elapsed.  E^uitas 
aequitur  legem.  If  the  trustees  were 
barred  at  law,  the  cestuys  que  trust  must 
be  barred  in  equity.  It  is  monstrous  that 
the  plaintiffs  should  give  the  Court  of 
equity  jurisdiction,  merely  by  coupling 
the  trustees,  as  defendants,  with  Baird, 
whose  right  was  complete  at  law  by  his 
five  years'  possession. 

In  1  Call,  428,  it  is  said  that  the  statute 
runs,  both  in  equity  and  at  law,  in  favour 
of  disseisors  and  tortfeasors.  Surely, 
then,  in  favour  of  a  bona  fide  purchaser. 
Infants  are  not  the  only  objects  of  the  fa- 
vour of  a  Court  of  equity :  fair  purchasers 
are  equally  favoured.  Baird  bought  at  a 
sheriff's  sale,  and  paid  his  money,  without 
any  suspicion  of  a  defect  of  title. 

The  trustees  executed  the  deed,  and  bound 
themselves  to  fulf  1  the  trust.  They  have 
neglected  their  duty :  but  Baird  is  not  to 
pay  the  penalty.  They  ought  to  be  respon- 
sible to  the  cestuys  que  trust.  Between 
them  and  the  plaintiffs,  I  admit  the  Court 
had  jurisdiction.  Yet  the  chancellor  dis- 
missed the  bill  as  to  them,*  and  gave  relief 
against  the  wrong  person  I 

The  great  question  is,  can  the  present 
plaintiffs  stand  in  a  better  case  than  their 
own  trustees?  Can  the  cestuys  que  trust 
be  entitled  to  recover,  when  the  trustees 
cannot  either  in  law  or  equity?  The  mo- 
ment Baird  got  the  property,  there  was  an 
existing  right  of  action  in  the  trustees : 
(it  was  totally  unimportant  whether  Bland 
and  wife  were  alive  or  not:)  the  act  there- 
fore began  to  run  immediately. 

578  'Wirt  referred   to   Sugden,  242,  cit- 
ing   Lytton    V.    Lytton,    4   Bro.  Ch. 

Rep.  441. 

Curia  advisari  vult. 

The  cause  was  reargued,  before  a  full 
Court,  January  20th,  1812;  (in  the  absence 
of  the  reporter;)  and,  afterwards,  on  Mon- 
day, the  11th  of  February,  1813,  the  presi- 
dent pronounced  the  following  opinion  of 
the  Court : 

''This  Court  is  of  opinion,  that  the  appel- 
lees, upon  the  deaths  of  their  father  and 
mother,  took  a  legal  estate,  under  the  deed 
of  marriage  settlement,  in  the  slaves  in  the 
bill  mentioned  ;t  and  that,  being  infants  at 
the  time  that  estate  vested,  they  were 
within  the  provisions  of  the  act  of    limita- 

*Note.  The  bill  was  not  diRmissed  as  to  the  trus- 
tees, but  their  heirs  at  law.— Note  in  Original  Edition. 

tNote.  See  Robinson's  Administrator  v.  Brock,  1 
H.  ft  M.  218-256. 


tions,  in  relation  to  infants;  and  that» 
therefore,  they  are  not  barred  by  that  act. 
And  the  Court  is  further  of  opinion,  that, 
although  the  appellees  have  a  legal  title  to 
the  slaves  in  question,  yet,  for  some  of  the 
reasons  stated  in  the  decree,  and  to  prevent 
a  multiplicity  of  suits,  the  Court  of  chan- 
cery had  jurisdiction  of  the  cause ;  and,  for 
the  reasons  aforesaid,  afQrms  the  decree 
of  the  chancellor." 
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*Custis  V.  Lane. 

Ararned  Jan.  14th.  1818. 


I.  DUtrict  of  Columbia— Rlffht  of  Residents  Therelo  t» 
Vote  la  VliT<ola.i— A  person  who.  at  the  time  of  the 
cession  of  the  district  of  Columbia  to  the  United 
States,  resided  in  that  part  of  the  county  of  Fair- 
fax which,  by  the  said  cession,  was  comprehended 
in  that  district,  and  who  has  continued  to  reside 
there  ever  since,  is  not  entitled  to  vote  for  mem- 
bers of  the  general  Assembly:  notwithstandins- 
he  was  bom  in  Virffinia,  and  possesses  a  freehold 
therein. 
See  Hepburn  and  Dundas  v.  Ellzey.  8  Cranch.  446^ 

a.  Action  on  Cue-Refusal  to  Allow  Plaintiff  to  Vote. 
—Quaere,  Whether  an  action  upon  the  case  lies 
affainst  a  sheriff  for  refusing  to  permit  a  person, 
who  is  lawfully  entitled,  to  vote  at  an  election  of 
members  of  the  general  Assembly? . 

3.  PttMIc  Officers— Obedience  to  LefftoUtlve  Act— 
Liability.- Also,  quaere,  whether  any  action  lies 
affainst  an  officer  for  acting  in  obedience  to  a  leg- 
islative act  found  to  be  in  conflict  with  the  consti- 
tution? 

This  was  an  action  upon  the  case,  broag^ht 
bj  the  appellant  against  the  appellee,  as 
high  sheriff  of  Fairfax  county,  for  refusing 
to  permit  him  to  vote  in  the  election  of 
members  of  general  Assembly. 

The  case  made  by  the  appellant  in 
his  declaration  was,  that  having  been 
born  within  the  commonwealth  of  Vir- 
ginia, and  being  resident  in  that  part 
of  the  county  of  Fairfax,  which  now 
constitutes  a  part  of  the  district  of 
Columbia,  at  the  time  when  that  district 
was  ceded  to  the  United  States,  he  had 
resided  there  ever  since ;  but  had  never,  by 
any  act  of  his  own,  relinquished  his  char- 
acter of  citizen  of  Virginia;  that,  on  the 
17th  of  April,  1809,  he  offered  to  vote  at  the 
election  of  members  of  the  general  Assem- 
bly, for  the  said  county  of  Fairfax,  in 
virtue  of  a  freehold  estate,  of  more  than 
100  acres  of  land;  held  by  him  in  that 
county,  and  within  the  limits  of  this 
commonwealth ;  but  was  prohibited  there- 
from by  the  defendant. 

The  appellee  pleaded  several  pleas* 
amounting  in  substance  to  this,  that,  by 
the  act,  explanatory  of  the  act,  entitled 
<<an  act  concerning  the  election  of  members 
of  general  Assembly,**  passed  January  15th* 
1808,  (a)  the  appellant  was  not  entitled  to 
vote,  as  he  did  not  reside  within  the  com- 
monwealth, but  resided  within  the  district 
of  Columbia  aforesaid,  at  the  time  when  he 
offered  to  vote,  and  did  not  come  within 
the  exception  of  that  act,  in  favour  of  non- 
resident citizens,  employed  abroad  in  the 
service  of  the  United  States,  or  of  this 
commonwealth.  These  pleas  being 
580  demurred  to,  and  issue  ^joined 
thereon,  judgment  was  rendered  for 
the   defendant  in    the    Court  below;    from        > 


tSee  monographic  note  on  "Elections"  appended 
to  West  v.  Ferguson,  16  Gratt.  270.  The  principal 
case  is  cited  in  Ooddin  v.  Crump,  8  Lelffh  150. 

(a)  Rev.  Code,  vol.  2,  p.  140,  ch.  117. 
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^hich  jtidgfineiit  an   appeal  waa   taken    to 
this  Court. 

Edward  I.  L/ee,  for  the  appellant,  con- 
tended, that,  according  to  ^the  constitu- 
tion of  Virg^inia,  real  property  alone 
is  to  be  represented  on  the  floor  of 
the  legislature;  and  that  Mr.  Custis, 
being  the  owner  of  a  sufiBcient  free- 
hold estate  within  this  commonwealth, 
was  entitled  to  suffrage,  under  the  6th  ar- 
ticle of  the  bill  of  rights,  as  a  person 
^'having  sufficient  evidence  of  permanent 
common  interest  with,  and  attachment  to, 
the  community;"  and,  therefore,  could  not 
be  taxed,  or  deprived  of  his  property  for 
public  uses,  without  his  own  consent,  or 
that  of  his  representatives,  nor  bound  by 
any  law  to  which  they  had  not  assented 
for  the  public  good.  The  7th  article  of  the 
constitution  declares,  that  "the  right  of 
suffrage,  in  the  election  of  members  of  both 
houses,  shall  remain  as  exercised  at  pres- 
ent." This  refers  us  back  to  the  time 
when  that  instrument  was  adopted.  In  the 
acts  of  1705,  ch.  l,(a)  and  of  1736,  ch.  l,(b) 
the  only  qualification  required,  was  the 
possession  of  a  freehold  estate  in  a  certain 
portion  of  land;  nothing  was  said  about 
residence,  and  it  never  was  required,  until 
the  passage  of  the  law  of  January,  1808, 
which  produced  this  suit.  The  acts  con- 
cerning the  charters  of  the  city  of  Wil- 
liamsburg, (c)  and  boi'ough  of  Norfolk,  (d) 
show,  that  when  residence  was  intended  as 
a  qualification,  it  was  expressly  so  de- 
clared. By  those  acts,  where  the  person  is 
not  a  freeholder,  residence  in  the  city  (or 
borough)  is  required,  but  if  he  be  a  free- 
holder, it  is  not  required.  The  ordinance 
of  conviction,  in  July,  1775,  (e)  declares, 
that  **the  freeholders  of  every  county 
within  this  colony,  who  are,  by  Uw,  prop- 
erly qualified  to  vote  for  burgesses,  shall 
have  the  liberty  and  privilege  of  choosing, 
annually,  two  of  the  most  fit  and  able  men, 
being  freeholders  of  such  county  respec- 
tively, to  be  present,  and  to  act  and  vote  in 
all  general  conventions,"  &c. ;  and 
581  *that  the  » 'landholders"  in  the  dis- 
trict of  West  Augusta  shall  have  the 
like  privilege.  The  12th  section  of  the  same 
ordinance  declares,  that  every  white  man, 
and  inhabitant  of  the  county  of  Fincastle, 
and  the  district  of  West  Augusta,  who  shall 
have  been  one  year  in  possession  of  twenty- 
live  acres  of  land,  with  a  house  and  planta- 
tion in  such  county,  or  district,  claiming 
an  estate  for  life,  at  least,  in  the  said  land, 
shall  vote,  or  be  elected,  although  no  legal 
title  in  the  land  shall  have  been  conveyed 
to  such  possessor.  This  ordinance  shows, 
that  it  was  under  peculiar  circumstances 
only  that  the  laws,  as  they  existed  prior  to 
the  month  of  May,  1776,  required  residence 
in  the  elector  as  a  part  of  the  qualification. 
The  5th  article  of  the  constitution  requires 
residence  on  the  part  of  the  elected,  or  that 
he  should  be  duly  qualified  according  to 
law ;  the  plain  meaning  of  which  is,  ac- 
cording to  the  laws  then  in  force,  and  not 
such  as  should  thereafter  be  passed.  The 
laws,  as  they  then  existed,  did  not  require 


(a)  Edition  of  1709,  p.  15;  Edition  of  1783,  p.  120. 

(b)  Edition  of  1760,  p.  lOS,  103. 

(c)  1742,  c.  2.  edition  of  1700.  p.  122. 
<d)  1762,  c.  7.  same  book,  p.  287. 
<e)  Ch.  Rev.  p.  80,  31. 


the  elected  to  be  residents;  but  that  they 
should  be  freeholders,  and  of  a  certain  age. 
The  constitution,  by  this  provision,  altered 
the  previous  laws,  in  this  respect,  and  in 
none  other. 

But  if  the  meaning  of  the  constitution 
were  doubtful  on  this  subject,  the  general 
Assembly  had  no  authority  to  settle  the 
question  by  a  law.  The  right  of  voting  is  a 
constitutional  right,  not  to  be  intermeddled 
with  by  the  ordinary  legislature.  If  they 
can  interfere  at  all,  they  may  perpetually 
change  and  alter  it,  so  as  to  suit  party 
purposes  and  views ;  and  some  future  legis- 
lature may  even  adopt  the  dangerous  princi- 
ple of  universal  suffrage.  The  constitution 
of  every  state  in  the  union  defines  the  right 
of  suffrage;  as  does,  also,  that  of  the 
United  States,  leaving  nothing  to  the  dis- 
cretion of  such  a  capricious  and  mutable 
tribunal  as  an  annual  legislature. 

The  2d  section  (4th  article)  of  the  con- 
stitution of  the  United  States  confirms  the 
right  now  claimed  by  the  people  of  the  dis- 
trict of  Columbia.  It  declares,  that  *  *  the 
citizens  of  each  state  shall  be  entitled 
582  to  all  privileges  *^and  immunities  of 
citizens  in  the  several  states."  It 
may  be  said  that  the  district  of  Columbia 
is  not  a  state.  In  the  sense  of  the  term,  as 
used  by  the  constitution,  it  is  a  state.  It  is 
a  political  society,  which  is  the  meaning 
of  the  term  '*state."  If  it  be  not  such  a 
state  as  is  intended  by  this  clause  of  the 
constitution,  the  consequences  may  be  more 
serious  than  the  advocates  of  such  a  doc- 
trine are  aware  of.  If  it  be  not,  as  to  some 
purposes,  a  state,  in  the  constitutional 
sense  of  that  term,  what  is  the  effect,  upon 
that  district,  of  the  1st  section,  and  two 
last  clauses  of  the  2d  section,  of  the  4th  ar- 
ticle, prescribing  the  effect  of  records  as 
evidence  in  the  different  states,  and  relat- 
ing to  fugitives  from  justice,  or  from  serv- 
ice? And  what  is  the  effect  of  the  clause 
declaring  that  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state?  If 
the  district  of  Columbia,  and  the  other  ter- 
ritories of  the  union,  be  not,  as  to  some 
purposes,  considered  as  states,  what  is 
there  in  the  constitution  to  prevent  con- 
gress from  laying  a  tax  upon  exports  from 
the  district  of  Columbia,  or  other  terri- 
tories, to  the  different  States?  The  judicial 
law  of  the  United  States,  which  gives  the 
federal  Courts  jurisdiction  between  a  cit- 
izen of  a  territory  and  a  citizen  of  a  state, 
is  a  legislative  construction  of  the  term 
state,  as  used  in  that  part  of  the  constitu- 
tion which  relates  to  the  jurisdiction  of 
the  Courts.  Again,  if  the  state  of  Virginia 
should  be  invaded  by  a  foreign  power,  or 
an  insurrection  should  arise  in  it,  the 
people  of  the  district  would  be  bound  to  aid 
in  its  defence.  If  they  are  liable  to  the 
burthens  of  the  residents  of  states,  does 
not  reason,  as  well  as  justice,  say,  that 
they  ought  to  enjoy  the  privileges  which 
the  citizens  of  the  states  enjoy,  where  such 
enjoyment  is  not  a  violation  of  the  consti- 
tution. 

The  district  of  Columbia  has  been  ceded 
to  the  union,  of  which  Virginia  is  a  com- 
ponent part.  If  a  resident  of  that  district 
is  a  citizen  of  the  United  States,  he  must 
be  a  citizen    of   part,  and,  therefore,  a  cit- 
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izen  of  Virgfinia  and  no  foreigner  as 

583  to  it.    No  citizen  of  the  United^Statea 
can  be  a  foreigner  as  to  the  respective 

states.  Such  an  idea  is  hostile  to  the  great 
principles  of  the  constitution ;  the  intent 
and  object  of  which  was  to  cement  the  bonds 
of  union  between  the  people  of  the  different 
states.  If  he  is  not  a  foreigner  as  to  Vir- 
ginia, he  is  entitled  to  enjoy  all  the  rights, 
privileges,  and  immunities,  which  a  resident 
citizen  of  the  state  can  possess,  or  enjoj. 
But  the  appellant,  in  this  case,  was  born  in 
Virginia.  The  laws  of  the  state  declare, 
that  every  free  person  born  within  it,  shall 
be  considered  a  citizen  of  it,  and  shall  en- 
joy all  the  privileges  of  a  citizen,  until  he 
relinquishes  that  character  in  the  manner 
prescribed  by  law.  That  the  appellant  has 
never  expatriated  himself,  is  averred  in  the 
declaration,  and  admitted  by  the  demurrer. 
While  the  act  of  1792,  (a)  declaring  who  shall 
be  deemed  citizens,  remains  unrepealed,  the 
rights  conferred  by  it  cannot  be  taken 
away  by  implication. 

The  next  important  point  in  the  clause  is, 
whether  the  sheriff  is  liable  to  the  plaintiff 
in  this  action. 

The  election  law(b)  declares,  that  if  the 
sheriff  refuse  to  take  the  poll  when  required 
by  a  candidate,  or  elector,  &c.  he  shall  be 
liable  to  a  certain  penalty.  It  did  not  mean 
to  confine  his  liability  to  the  particular  in- 
stances of  misconduct  there  stated,  or  to  ex- 
clude an  elector  from  his  common  law 
remedy.  By  authorizing  a  qui  tam  action 
against  the  sheriff,  that  act  establishes  the 
principle,  that  it  does  not  belong  exclusively 
to  the  respective  houses  of  Assembly  to 
determine  the  question,  whether  the  sheriff 
has  conducted  the  election  agreeably  to  the 
laws  of  the  land.  The  question,  whether 
Mr.  Custis  has  a  right  to  vote,  could  never 
come  before  the  house ;  because,  supposing 
his  vote  rejected,  and  the  members  returned 
were  duly  elected  without  it,  he  could  in  no 
form  whatever  bring  the  question  of  his 
right  to  vote  before  either  house  of  As- 
sembly. The  question  is  not,  whether  the 
members  were  entitled  to  their  seats,  but 
whether  a  citizen  has  been  deprived  of  his 
right. 

584  ^That  an  action  on  the  case  will  lie 
for  a  wrong  of  this  kind,  see  the  case 

of  Ashby  v.  White,  6  Mod.  45 ;  Holt's  opin- 
ion, (c)  and  1  Brown's  Pari.  Cases,  45. 
An  action  lies  for  a  free  man  for  refus- 
ing his  vote  in  the  election  of  a  mayor ; 
2  Lev.  250;  2  Vent.  50.  And  in  the  case  of 
Barnardiston  v.  Soame,(d)  an  action,  in 
favour  of  the  successful  candidate,  against 
the  sheriff,  for  a  false  return,  was  sus- 
tained, and  the  plaintiff  had  judgment  for 
8001.  damages.  The  objection  made  in  the 
case  of  Ashby  v.  White,  was  not  sustained 
in  England,  although  it  is  the  doctrine 
there  that  the  British  parliament  is  omnip- 
otent. Here,  the  objection  cannot  be  sus- 
tained, because  our  legislatures  possess  but 
limited  powers ;  and,  also,  because  this  is  a 
personal  injury  to  the  elector,  to  redress 
which  the  judiciary  is  the  only  competent 
tribunal;  for  a  branch    of   the   legislature 


(a)  Revised  Code,  vol.  1,  p.  907. 

(b)  Ibid,  p.  »,  sect.  17. 

(c)  S  Lord  Raym.  988,  and  1  Salk.  19,  S.  C. 

(d)  S  Ley.  114;  PoUexfeu,  470;  8Keb.  806,  809, 889, 004. 


cannot  assess  the  damages  the  plaintiff  ha» 
sustained  by  an  invasion  of  one  of  the 
most  essential  rights  of  a  citizen. 

Wirt,  for  the  appellee.  The  consequences 
of  allowing  the  vote  now  in  question,  would 
be  extremely  inconvenient.  The  govern- 
ment of  this  state,  together  with  its  repre- 
sentation in  congress,  might  thereby  be 
thrown  into  the  hands  of  the  citizens  of 
other  states,  or  of  foreigqers,  by  their 
agents ;  and  such  a  process  would  be  tacili- 
tated  by  our  laws  of  naturalization.  But 
it  is  contended,  that  both  the  policy  and 
the  letter  of  our  law  is  in  favour  of  the  ap- 
pellant; it  being  intended  by  the  constitu- 
tion, that  nothing  but  real  property  should 
be  represented.  If  so,  the  rule  established 
is  most  unequal ;  for  fifty  thousand  acres 
have  no  greater  vote  than  fifty.  The  act  of 
1783,  prohibiting  the  migration  of  certain 
persons  to  this  commonwealth,  and  permit- 
ting others  to  return,  but  not  to  be  capable 
of  voting  for  members  to  either  house  of 
Assembly,  (e)  is  a  cotemporaneous  con- 
struction of  the  constitution  by  the  legis- 
lature, showing  that  freehold  alone  was 
not  considered  as  carrying  with  it  the  in- 
separable right  of  suffrage. 
585  ^Persons,  not  lands,  are  the  object 
of  government;  for  their  sakes 
society  was  formed,  and  government  insti- 
tuted. In  simple  democracy,  the  right  of 
voting  on  all  laws  and  trials  implies  the 
constant  presence  of  the  voter.  Represen- 
tative government  is,  confessedly,  only  a 
modification  of  the  original  democracy: 
those  who  would  have  voted  in  person,  now 
vote  for  representatives,  and,  of  course, 
must  be  residents.  But,  as  persons  who 
had  not  the  common  interest  might  intrude 
into  elections,  a  badge  of  permanent  resi- 
dence is  required.  Such  is  the  origin  of 
the  laws  requiring  electors  to  be  owners  of 
freehold  estates  in  lands.  But,  according 
to  Mr.  I/ee's  argument,  the  evidence  of 
permanent  citizenship  has  shoved  out  the 
citizen  himself,  and  taken  his  place. 

That  this  is  the  policy  of  the  constitu- 
tion, is  clear  from  the  very  section  of  the 
bill  of  rights,  relied  upon  by  Mr.  Lee.  It  ia 
asked,  what  is  stronger  evidence  of  per- 
manent common  interest  with,  and  attach- 
ment to,  the  community,  than  owning  a  part 
of  it?  I  answer,  residence.  A  freehold 
alone  does  not  give  its  owner  a  common 
interest  with  the  community,  while  his 
person  is  exempt  from  all  state  imposi- 
tions. In  such  a  case  his  interest  may 
be  opposite  to  that  of  the  people  gen- 
erally; in  some  cases,  for  example,  where 
the  question  is  whether  a  land  tax  or  a  poll 
tax  shall  be  laid.  As  to  the  liability  of 
the  citizen  of  the  district  of  Columbia  to 
be  called  out  by  the  president  of  the  United 
States,  to  repress  insurrections  in,  or 
repel  invasions  of,  Virginia,  this  may  be 
an  argument  for  his  having  a  vote  in  ad- 
ministering the  general  government ;  but  it 
is  no  more  an  argument  for  his  voting  in 
Virginia  than  in  any  other  state.  If  his 
land  is  liable  to  be  taxed,  it  is  protected  in 
return.  If  he  wishes  to  derive  the  full 
benefits  of  residence  and  freehold  combined, 
let  him  come  into  Virginia,  and  submit 
his  person,  as  well  as  his  land,  to  our  laws : 


(e)  Ch.  Rev.  218. 
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let  him  pay  the  same  price  for  his  vote  that 
e^ery  other  citizen  pays,  and  he  shall 
have  it. 

But  it  is  said   that  Mr.  Custis    is  a 

586  citizen  of   Virginia.     *That  he  is  so, 
is  not  averred  in  the  declaration  ;  and 

the  contrary  is  plainly  inferable  from  it.  A 
citizen  of  the  district  of  Columbia  is  under 
the  '^exclusive  jurisdiction"  of  congress; 
though  born  in  Virginia,  he  has  ceased,  by 
his  own  consent,  to  be  a  citizen  of  this 
commonwealth.  The  soil  has  been  ceded  to 
congress,  and  all  the  people  upon  it,  who, 
by  choosing  to  remain  there,  "freely  sub- 
mitted" to  the  act  of  cession,  (a) 

The  right  of  suffrage,  as  exercised  before 
and  at  the  time  of  the  adoption  of  our  state 
constitution,  according  to  the  existing  law, 
and  the  practice  under  it,  was  not  enjoyed 
by  non-residents.  The  parties  to  the  ordi- 
nance of  1775,  and  for  whose  benefit  it  was 
intended,  were  **thc  oppressed  people  of 
this  country," (b)  who  surely  were  not  the 
non-resident  landholders.  The  oppressions 
complained  of  were  all  of  a  personal  char- 
acter, and  necessarily  implied  residence. 
This  ordinance  points  back  to  pre-ex- 
isting laws  relative  to  elections  of  bur- 
gesses ;  and  in  examining  the  qualifications 
of  electors,  under  those  laws,  we  are  to 
consider  them  as  applicable  to  those  who 
were  the  objects  of  the  ordinance,  viz.,  the 
people  of  this  state. 

The  members  of  the  first  legislative  As- 
sembly in  Virginia,  which  met  at  James- 
town, June  19th,  1619,  were  elected  by  the 
different  boroughs(c)  then  existing.  In 
July,  1720,  by  an  ordinance,  * 'establishing 
the  constitution  of  the  colony,"  the  power 
of  choosing  burgesses  was  vested  in  the 
^^inhabitants'''  of  every  town  hundred, 
or  settlement,  (d)  By  a  law,  passed  in  1639, 
it  was  provided,  that  *'no  sheriff  should 
compel  any  man  to  go  off  the  plantation 
where  he  lived(e)  to  choose  burgesses." 
In  1646,  the  burgesses  were  to  be  elected  by 
a  plurality  of  voices  of  the  free  men  present 
at  the  election,  (f)  In  1654,  the  right  of 
suffrage  was  abridged,*  but  vested  in 

587  ***all  housekeepers,  whether  freehold- 
ers, leaseholders,  or  otherwise  ten- 
ants."  (g)  In  March,  1657,  it  was  extended  to 
'^all  free  men  inhabiting  in  this  colony,  "(h) 
The  act  of  1670,  which  again  required 
the  voters  to  be  *' freeholders  and  house- 
keepers," (i)  is  an  important  connecting 
link  between  the  old  and  more  recent  series 
of  laws,  and  shows  that  the  having  a  free- 
hold was  only  a  qualification  superadded  to 
residence.  In  1676,  one  of  Bacon's  laws  (k) 
repealed  the  law  forbidding  free  men  to 
vote,  and  admitted  them,  ^'together  with 
the  freeholders  and  housekeepers,  to  vote 
as  formerly."    The  king's  instructions   to 


(a)  9  Cranch.  446. 

(b)  See  the  Preamble.  Ch.  Rev.  p.  80. 

(c)  I  Marshairs  Life  of  Washington,  p.  81. 

(d)  Ibid,  p.  68. 

(e)  Henlnff's  Stat  at  larre,  vol.  I,  p.  297. 

(f)  Ibid.  p.  633. 

*Note.  See  the  same  volume  of  Henlnff's  Statutes 
at  large,  p.  403,  and  404.  from  which  It  appears  that 
the  riffht  of  suffrag-e  was  again  extended  to  all  free 
men,  in  March.  l656.~Note  in  Original  Edition. 

(g)  Henlng's  Stat,  at  large,  vol.  1,  p.  412. 
(h)  Ibid,  p.  476. 

(i)  Hening's  SUt.  at  large,  voL  S,  p.  280. 
<k)  Ibid,  p.  876. 


Sir  William  Berkeley,  in  1677,(1)  directed 
him  to  '4ake  care  that  the  members  of 
Assembly  be  elected  only  by  freeholders, 
as  being  more  agreeable  to  the  custom  of 
England." 

This  series  of  laws  was  all  along  applica- 
ble merely  to  the  inhabitants  of  the  colony. 
The  question  was  only,  whether  free- 
holders, or  housekeepers,  or  free  nyen,  re- 
siding therein,  were  to  vote.  When, 
therefore,  a  law  passes  on  this  subject  in 
general  terms,  it  is  obviously  confined  to 
the  people  of  the  colony. 

The  act  of  1705,  ch.  l,(m)  from  its  con- 
nection with  the  preceding  laws,  the 
political  state  of  the  county,  and  the  lan- 
guage of  the  law  itself,  is  equally  limited 
to  persons  residing  here.  The  mode  of 
publishing  the  writ  of  election  '*at  the 
church  door;"  (sect.  2;)  the  clause  requir- 
ing every  freeholder  '^ actually  resident 
within  the  county,"  where  the  election  is  to 
be  made  respectively,  to  appear  and  give 
his  vote;  (sect.  3;)  the  punishment  for 
voting  without  being  a  freeholder,  and  for 
taking  a  false  oath  concerning  it;  (sect. 
4;)  the  provision  that,  when  a  writ  issued 
to  supply  a  vacancy,  the  sheriff  was  to 
give  notice  to  * 'every  particular  freeholder 
residing  within  the  county  or  town;" 
(sect.  8;)  and  the  proclamation  to  be  made 
by  the  sheriff  at  the  court-house  door,  * 'giv- 
ing public  notice  of  the  time  appointed  for 
a  court  to  be  held  for  receiving  and  cer- 
tifying to  the  next  general  Assembly  tfae 
propositions  and  grievances,  and  the 
588  public  claims  of  ^all  and  every  per- 
son or  persons  within  his  county;" 
(sect.  15;)  circumstances  all  combining  to 
show  that  this  law  was  intended  for  resi- 
dents only.  The  act  of  1736,  ch.  l,(ii) 
which  defined  the  quantity  of  land  of  which 
a  freehold  should  consist,  annnlled  con- 
veyances fraudulently  made  to  qualify 
persons  to  vote,  required  the  voter  to  have 
been  in  possession  twelve  months  before 
the  teste  of  the  writ  of  election,  and 
modified  the  oath  to  fit  these  changes  in 
the  law,  is  subject  to  the  same  general  re- 
marks as  the  former  law.  Its  whole  com- 
plexion shows  it  to  be  intended  for  the 
people  of  the  colony  only. 

What  was  the  practice  under  this  series  of 
laws?  Did  the  colonists  of  Maryland  or 
Carolina  vote  for  burgesses  in  Virginia? 
We  are  not  told  so  by  history. 

It  is  insisted,  however,  that  Mr.  Custis, 
if  not  a  citizen  of  Virginia,  is  so  of 
another  state,  and,  as  such  is,  by  virtue  of 
the  constitution  of  the  United  States, 
entitled  to  all  the  privileges  of  a  citizen  of 
Virginia.  But  it  was  decided,  in  Hepburn 
and  Dundas  v.  Ellzey,  2  Cranch,  452,  that 
the  district  of  Columbia  is  not  a  state 
within  the  meaning  of  the  constitution. 
The  same  arguments,  which  are  now  urged 
by  Mr.  I^ee,  were  used  by  him  in  that  case* 
and  overruled. 

But  if  the  appellant  was  entitled  to  vote, 
he  is  not  entitled  to  an  action  against  the 
sheriff,  who  obeyed  the  law,  and,  therefore, 
is  not  responsible.  He  is  not  to  be  called 
upon  to  say  whether  the  act  of  1808  is  con- 


(1)  Ibid,  p.  486. 

(m)  Ed.  of  1768,  p.  16. 

(n)  Ed.  of  1768.  p.  108. 
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stitutional,  or  not.  Suppose  judgment 
should  be  given  for  the  plaintiff  in  this 
action,  and  the  legislature  should  persist  in 
requiring  residence  within  the  common- 
wealth as  one  of  the  qualifications  of 
electors,  how  could  the  controversy  between 
the  judiciarv  and  the  general  Assembly  be 
settled?  If  such  a  suit  as  this  could  be 
countenanced,  the  sheriff  might  be  liable  to 
ten  thousand  actions.  Let  the  suitor  applj 
to  the  legislature,  and  not  tear  the  sheriff 
to  pieces  for  doing  his  duty  by  obeying  an 
act  of  Assembly. 

589  *Call,  in    reply.    The  plaintiff  had 
a  right  to  vote  under  the  act  of  1736, 

ch.  1;  which  was  in  force  at  the  time  of 
the  revolution.  By.  the  second  section 
of  that  act,  a  freehold  estate  in  100  acres  of 
uninhabited  land  was  sufficient  to  entitle 
its  owner  to  a  vote.  Of  course,  it  did  not 
require  county  residence,  but  only  citizen- 
ship, which  was  common  to  all  British  sub- 
jects. The  practice  under  that  law  was 
accordant ;  and  so  the  constitution  is  to  be 
understood. 

The  people  of  the  district  of  Columbia  did 
not,  by  the  cession,  lose  their  political 
rights.  They  are  citizens  still,  because  they 
still  owe  allegiance;  for  they  have  not 
.  expatriated  themselves  in  the  manner  pre- 
scribed by  the  act  of  Assembly ;  and  their 
own  express  will  is  necessary  to  expatria- 
tion ;  for  the  state  cannot  abandon  them  if 
guilty  of  no  crime,  (a)  There  is  nothing 
in  this  incompatible  with  their  duties  to 
the  United  States;  the  allegiance  to  both 
governments  being  concurrent  ;(b)  and 
congress  having  passed  no  law  to  the  con- 
trary. Besides,  the  federal  constitution 
does  not  give  to  congress  the  absolute 
dominion,  but  a  right  of  legislation  only, 
while  the  seat  of  government  continues 
within  that  district.  A  qualified  cession 
only  was,  therefore,  intended;  so  that  the 
United  States  got  a  franchise;  but  the 
absolute  property,  with  an  eventual  re- 
verter of  occupation,  remains  in  the  state 
of  Virginia.  The  case  of  Hepburn  and 
Dnndas  v.  Bllzey,  2  Cranch,  452,  depended 
on  the  act  of  congress  only,  which  described 
the  jurisdiction  of  the  federal  courts,  and 
did  not  decide  what  would  have  been  the 
case  if  a  man  residing  in  that  part  of  the 
district,  on  the  other  side  of  the  Potomac, 
and  calling  himself  a  citizen  of  Maryland, 
had  sued  in  the  circuit  Court    of  Virginia. 

2.  This  action  properly  lies ;  because  the 
law  admits  of  no  right  without  a  remedy. 
The  refusal  to  permit  a  person  to  vote,  who 
is  lawfully  entitled,  is  an  injury  which 
deprives  him  of  his  rank  in  society,  and 
subjects  him  to  be  taxed,  and  legislated 
for,  without  being  represented.  The  act 
of      Assembly,      giving      a    penalty 

590  against  *the    sheriff    for   taking    the 
poll  illegally,    surely   does    not  mean 

to  take  away  a  right. 

The  defendant's  objections  are  not  tena- 
ble. The  sheriff  is  not  obliged  to  judge  of 
the  constitutionality  of  the  law.  He  may 
avoid  this  by  putting  the  voter's  name  on 
the  back  of  the  poll.  But,  if  it  were  other- 
wise, he  would  only  have  to  do  what  he 
must,  at  his  peril,  in  various   other   cases. 


□  (a)  Vattel,  6  sect  17;  Puffendorf,  881. 
(b)  8  Dallas,  168:  8  Dallas,  9B4,  Ck>llet  v.  GoUet 


For  example,  if  a  general  warrant,  which 
by  the  constitution  is  void,  were  issued  by 
a  Court  or  judge,  the  sheriff  must  obey  the 
supreme  law  of  the  land.  In  this  case, 
however,  it  is  not  his  duty,  neither  has  he 
the  authority  to  judge  of  the  law  or  the 
constitution,  but  only  to  submit  the  ques- 
tions arising  upon  both  to  the  house  of 
delegates,  by  putting  on  the  back  of  the 
poll  the  name  of  the  person  whose  right  to 
vote  is  doubted.  By  doing  this,  he  may 
avoid  the  danger  of  any  action  against  him. 

It  is  said,  by  Mr.  Wirt,  that  the  sheriff 
obeyed  the  law.  But  that  is  the  question. 
This  argument  is  only  answeiing  our 
objection  to  the  constitutionality  of  the  act 
of  Assembly,  by  producing  the  act  itself. 
He  says,  too,  suppose  the  legislature  should 
persist  in  opposition  to  a  judgment  in  favour 
of  the  plaintiff.  But  this  is  not  to  be  pre- 
sumed. The  opinions  of  the  Court  of 
appeals,  declaring  particular  acts  of 
Assembly  unconstitutional,  have  always 
prevailed.  In  such  an  event,  the  general 
Assembly  would   probably   repeal    the  law. 

Saturday,  February  13th,  1313,  JUDGE) 
ROANB,  (after  stating  the  case)  pronounced 
the  following  opinion  of  the  Court : 

If  the  pleas  of  the  appellee  should  even 
be  adjudged  to  be  bad,  yet,  upon  the  prin- 
ciple of  going  up  to  the  first  fault,  judg- 
ment would  still  be  rendered  against  the 
appellant,  if,  on  the  case  made  by  his 
declaration,  he  has  no  right  to  recover; 
and  it  is  evident  that  his  right  may  be 
much  weaker  under  the  declaration  than 
under  the  pleas,  as*the  latter  do  not 
591  exclude  (as  the  former  does)  *the 
idea  of  his  having  been  still  a  citizen 
of  this  commonwealth,  at  the  time  he 
offered  to  vote.  We  infer  this  diversity, 
from  its  being  stated  in  the  declaration 
that  the  appellant  was  inhabiting  within 
the  district  of  Columbia  at  the  time  of  its 
separation  from  this  commonwealth;  he 
was  consequently  expatriated  thereby  from 
the  government  of  Virginia. 

The  act  of  Virginia,  on  the  subject  of 
expatriation,  relates  only  to  individual 
cases ;  it  does  not  relate  to  those  public  and 
general  acts  of  expatriation,  by  cession,  or 
otherwise,  which  are  more  or  less  incident 
to  all  governments  and  countries.  With 
respect  to  the  particular  cession  now  in 
question,  it  was  contemplated  and  pro- 
vided for  by  the  constitution  of  the  United 
States,  agreed  to  by  the  commonwealth  of 
Virginia,  by  its  act  tendering  the  territory 
to  the  general  government,  and  also  by 
the  congress  of  the  United  States,  who 
accepted  the  cession.  To  all  these  acts  the 
appellant,  by  his  representatives,  was  a 
party.  He  has  therefore,  no  reason  to  com- 
plain that  he  has  been  cut  off  from  the 
dominion  of  Virginia,  in  consideration  of, 
perhaps,  adequate  advantages.  That  he  is 
no  longer  within  the  jurisdiction  of  the 
commonwealth  of  Virginia,  is  manifest 
from  this  consideration,  that  congress  are 
vested,  by  the  constitution,  with  exclusive 
power  of  legislation  over  the  territory  in 
question ;  and  it  is  only  by  the  consent  and 
courtesy  of  congress  that  any  of  the  laws 
of  Virginia  have  been  permitted  to  operate 
therein.  This  last  fact  will  be  fully  mani- 
fested by  recurring  to  the   several   acts   of 
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congreaa  on  the   aubject.     It   follows,    that 

the  district  of  Columbia  beingr  without   the 

jurisdiction  of  the  laws  of   Virg^inia,  is,  as 

to  it,  another  and  distinct  jurisdiction,  and 

that  the  appellant  is  not  merely   a    citizen 

of  Virginia,  abiding,  or  inhabiting  therein, 

but  passed,  with    that   territory,    from  the 

jurisdiction  of  this   commonwealth,  by  the 

act   of   cession,    and    owes   no   allegiance 

thereto.     It  might  well,  therefore,  be   true, 

that  the  case  made  by  the   pleas  might   be 
in  favour  of    the   appellant,  and   yet 

592      that  he  is   prohibited  *from    recover- 
ing, upon  the  weaker  ground  of  claim 

admitted  by  his  own  declaration. 
With  respect  to  the  right   of  a  citizen,  or 

subject,  of  a  foreign  government,  to  inter- 
meddle   with    the    civil  polity  of  Virginia, 

and,  especially,  to  exercise  the  all-important 

function  of  legislation,  the    matter   cannot 

admit  of  a  possible  doubt.     Such    subjects, 

or  citizens,  cannot  exercise  this  inestima- 
ble right,  as  they  owe  to  the  commonwealth 

no   corresponding   duties,    and   would    not 

be  amenable  to  the  laws  by   them  enacted. 

They  cannot  exercise  this  right   in  person, 

for  their  personal  attendance  ihay  be  nec- 
essary, at  the  same  time,  in  their  own 
country;  and,  besides,  in  time  of  war,  they 
would  be  prohibited  from  coming  here  for 
the  purpose.     In  some   small  democracies, 

the  people  have  exercised  the  legislative 
power  in  person ;  and  this  principle  is  not 
lost  sight  of,  when,  6wing  to  the  extent  of 
the  territory,  or  the  numbers  of  the  people, 
they  are  compelled  to  exercise  that  power 
by  means  of  deputies.  This  necessity  of 
acting  by  agents  does  not  change  the 
principle;  does  not  let  in,  to  the  appoint- 
ment of  such  deputies,  persons  who,  but 
for  the  necessity  aforesaid,  would  be  in- 
hibited from  acting  in  their  primary  and 
original  character.  In  other  words,  none 
are  competent  to  legislate  mediately,  by 
their  representatives,  but  those  who  would 
be  admitted,  but  for  the  impediments  afore- 
said, to  exercise  the  right  in  person. 

It  follows,  from  these  premises,  that  be- 
fore this  great  principle  shall  be  departed 
from,  it  ought,  at  least,  manifestly  to 
appear,  from  the  act  of  government  itself, 
that  an  exception  has  been  explicitly 
assented  to  by  the  people;  in  a  case  in  any 
degree  equivocal,  the  general  principle 
would  undoubtedly  turn  the  scale. 

There  is  no  such  exception  to  be  found  in 
the  constitution  of  this  commonwealth. 
That  instrument,  and  the  declaration  of 
rights  on  which  it  is  based,  has  no  eye 
towards  the  subjects  of  foreign  powers.  It 
only  purports  to  declare  the  rights,  and 
settle  the  duties  of  those  who 
593  »are  parties  to  the  compact.  There 
is  not  only  no  such  exception  in  that 
instrument,  but,  on  the  contrary,  the 
converse  is  explicitly  declared  and  ex- 
pressed. The  declaration  of  rights  is  stated 
to  have  been  made  by  the  representatives 
**of  the  good  people  of  Virginia;"  and  it  is 
declared,  ** that  these  rights  do  pertain  to 
them,  and  their  posterity,  as  the  basis  and 
foundation  of  government."  This  instru- 
ment, therefore,  can  never  be  construed  to 
bestow  the  inestimable  right  of  suffrage 
upon  aliens  and  enemies,  who  .have 
no    *  permanent  common    interest   with,  or 
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attachment  to,"  this  community;  who 
owe  paramount  and  conflicting  duties  to 
other  sovereigns;  who  have  superior  at- 
tachments in  other  countries;  and  who» 
from  their  residence  elsewhere,  cannot 
perform  duties  which  imply  the  necessity 
of  a  residence  within  this  commonwealth. 
On  the  case  made  by  the  declaration, 
therefore,  the  appellant  is,  clearly,  not 
entitled  to  recover. 

With  respect  to  the  ground  supposed  to 
be  talcen  by  the  pleas  as  aforesaid;  while 
we  are  free  to  admit  that  it  is  weaker  for 
the  appellee  than  that  made  by  the  declara- 
tion, which  admits  the  appellant  to  be  no 
citizen,  and  leaves  a  great  discretion  to 
the  ofiBcer,  as  to  the  fact  of  a  foreign  resi- 
dence ;  we  are  of  opinion,  that  the  provision 
of  the  act  of  1808,  in  relation  to  it,  is  in 
consonance  with  the  principles  of  the  con- 
stitution. As  the  constitution  is  to  be 
construed,  as  aforesaid,  only  in  reference 
to  our  own  citizens;  so,  such  of  them  are 
not  embraced  by  its  provisions  in  favour 
of  the  right  of  suffrage,  who,  through 
absence,  are  disabled  from  performing  the 
duties  in  question ;  whose  other  ties  of 
allegiance,  temporary  or  perpetual,  are 
thrown  into  a  scale  conflicting  with  their 
duties  and  allegiance  to  this  common- 
wealth, and  whose  foreign  residence 
diminishes  their  former  **common  interest 
with,  and  attachment  to,"  this  common- 
wealth. 


Persons  standing  in  this  predicament 
cannot  be  admitted  to  the  right  of 
594  suffrage,  without  running  counter  *to 
all  the  principles  on  which  that  right 
is  founded.  As  well  might  a  resident 
citizen  claim  to  vote,  after  he  had  parted 
with  that  freehold  which  guarantied  his 
attachment  to  the  community. 

In  thus  deciding  against  the  right  of  the 
appellant,  upon  the  general  principles  just 
mentioned,  the  Court  is,  by  no  means,  dis- 
posed to  admit,  that  that  result  would  be 
varied  by  any  of  the  legislative  provisions 
upon  the  subject.  On  the  contrary,  a 
recurrence  to  the  various  acts  in  our  code» 
ancient  and  modem,  will  manifestly  show 
that  they  are  in  strict  conformity  there- 
with. On  every  ground,  therefore,  the 
judgment  of  the  Court  below  is  correct,  and 
ought  to  be  afiBrmed. 

In  taking  this  view  of  the  subject,  the 
Court  has  neither  considered  nor  decided 
the  question,  whether  »n  action  will  lie 
against  a  sheriff  for  refusing  to  receive  the 
vote  of  a  person  duly  qualified ;  and  much 
less  has  it  decided,  whether  such  action 
would  lie  against  an  ofiBcer,  acting  in  obedi- 
ence to  a  legislative  act,  found  to  be  in 
conflict  with  the  constitution.  While  this 
last  case  can  rarely  be  expected  to  occur, 
its  importance  would  require  the  most 
serious  and  deliberate  consideration ;  and, 
even  with  respect  to  the  first,  it  cannot 
often  be  expected  to  arise,  under  all  the  care 
which  is  taken  by  our  constitution  and 
laws  to  define,  explicitly,  the  rights  and 
.qualifications  of  the  electors.  Whenever 
either  question,  however,  shall  occur,  and 
become  necessary  to  be  decided,  the 
Court  will  not  shrink  from  the  investiga- 
tion and  decision  thereof. 


808 


APPENDIX. 


JUDGE  ROANB'8  opinion  in  the  case  of 
WatkinsT.  Taylor  and  Me wburn,  reported  2 
Munford,  424. 

[This  opinion  was  accidentally    omitted  in  its 
proper  place.] 

JUDGE  ROANE.  If  one  man  goes  to 
another,  and  obtains  from  him  a  sum  of 
money,  to  be  repaid  at  a  future  day,  to 
himself,  or  to  another,  for  his  use,  nothing 
more  passing:  between  the  parties  than  a  re- 
quest to  receive  the  money  on  one  hand,  and 
a  promise  to  repay  it  on  the  other,  this  trans- 
action would  be  considered  as  a  loan  of 
the  money;  and  if  a  srreater  sum  is  reserved 
than  is  produced  by  the  principal  sum  and 
legal  interest,  it  would  be  deemed  a  loan 
interdicted  by  the  statute  of  usury  ;  and, 
in  the  absence  of  all  other  testimony  on 
the  subject,  the  parties  would  be  con- 
sidered to  have  met  together  for  the 
purpose  of  effectuating  a  loan.  It  would 
not  be  necessary,  in  such  case,  to  show 
that  there  was  a  lengthy  treaty  for  a 
loan,  but  the  treaty  would  be  inferred,  and 
receive  its  character  from  the  transaction 
itself:  in  the  language  of  the  cases  on  this 
subject,  "the  thing  would  speak  for  itself." 
This  is  a  complete  answer  to  the  elaborate 
averment  of  the  appellee,  in  his  answer, 
that  he  had  no  idea  of  lending  his  money, 
and  did  not  suppose  that  the  appellant 
wished  to  borrow  it.  He  did  in  fact  lend  the 
money  to  the  appellant.  These  parties  did 
not  meet  for  the  purpose  of  buying  and  sell- 
ing the  bonds  of  Heth  :  for,  1st.  The  appel- 
lant was  possessed  of  none  of  those  bonds: 
and  2dly.  It  is  not  shown  that  any  of  them 
were  in  existence  at  the  time,  or,  at  least, 
enough  of  them  to  pay  the  sum  contracted 

for  ;  and,  besides,  it  is  not  pretended 
•appellee    was    himself    to 

purchase  Heth's  bonds  for  the  sum  ad- 
vanced, but  only  that  Heth  himself  would 
receive  them  in  payment  of  the  debt  due 
him ;  a  transaction  to  which,  whatever 
might  be  the  general  operation  of  the  law  on 
this  subject,  Heth  was  no  party,  and  as  to 
which  the  appellee  was  incompetent  to  bind 
him.  These  parties,  then,  having  met  for 
the  purpose  of  borrowing  and  lending  a  sum 
of  money,  and  probably  under  the  severe  pres- 
sure of  the  borrower,  and  not  for  that  of 
selling  bonds,  the  Court  will  look  steadily 
at  the  object  for  which  they  came  together 
and  will  be  astute  to  detect  and  ferret  out 
every  shift  and  device  by  which  the  provi- 
sions of  the  statute  of  usury  might  be  evaded 
In  pursuance  of  this  principle,  however 
well  established  the  doctrine  may  be,  in  this 
country,  that  bonds  may  be  sold  for  less  than 
their  nominal  value,  considered  as  a  distinct 
and  insulated  transaction,  it  is  equally  clear 
that  such  sale,  at  a  great  sacrifice,  when  com- 
bined with  the  loan  of  money,  will  be  con- 
sidered as  a  shift  to  evade  the  statute.  The 
case  of  Gibson  v.  Fristoe  is  much  stronger 
on  this  point  than  the  present ;  for,  in  that 
case,  there  was  not  only  a  forbearance, 
V  R,  3  Munf— 52  j^oq 
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merely,  of  a  debt,  and  not  a  loan,  in  the 
popular  sense,  but  also  the  party  was 
possessed  of  the  bonds  of  others,  which  he 
set  down  at  an  under  value ;  and  yet  such  sale 
was  considered  as  a  device  to  elude  the  stat- 
ute; whereas  Heth's  bonds,  in  this  case, 
were  not  possessed  by  the  appellant,  and 
were  not  shown  to  have  been  in  the  market. 
In  that  case  it  could  have  been  better  ar- 
gued than  in  this,  that  the  purpose  was  to 
sell  bonds,  and  not  to  cover  usury ;  for^  the 
party  had  them  in  possession  as  his  prop- 
erty, and  was,  besides,  treating  with  the 
very  person  who  was  to  receive  them ; 
whereas,  in  this  case,  it  is  a  very  weak 
presumption,  both  that  a  person  would 
undertake  to  sell  what  he  had  not,  and 
is  not  shown  to  have  existed,  and  that 
one  man  would  undertake  to  make  a 
bargain  for  another.  This  case,  then, 
supposing  the  stipulation  concerning  the 
reception  of  Heth's  bonds  to  have    been  a 

part  of  the  agreement  in  question,  is 
597      more  *than  decided  for  the  appellant  by 

the  case  of  Gibson  v.  Fristoe :  in  this 
case,  as  to  that,  the  subordinate  purpose  (or 
the  accessory)  must  receive  its  character 
from  the  principal  one,  which  was  to  lend 
money  at  usurious  interest.  But,  in  truth, 
this  pretension,  respecting  jbhe  reception  of 
Heth's  bonds,  formed  no  part  of  the  agree- 
ment. It  is  true  it  is  spoken  of  in  the  bill 
as  a  part  of  the  agreement :  but,  beside  that 
the  transaction  (so  taken)  is  usurious  in 
itself,  independently  considered,  the  statute 
of  usury  is  relied  on  by  the  bill,  or,  in  other 
words,  the  transaction  is  declared  by  that 
part  of  the  bill  to  be  usurious  ;  and  the 
whole  bill  must  be  taken  together.  The 
only  witness  who  speaks  on  this  subject  is 
Anthony  Robinson  ;  but  his  testimony  falls 
short  of  the  mark ;  he  only  says  he  thinks 
the  lot  was  to  be  paid  for  in  tH>nds,  but  what 
bonds  he  knew  not,  but  rather  understood 
that  Heth's  bond  would  be  accepted  ;  i.  e., 
that  there  was  a  binding  agreement  to  pay 
the  sum  of  1,2001.,  (exceeding  the  principal 
and  interest  of  the  sum  received,)  which  he 
thinks  might  be  paid  in  bonds,  but  only  an 
understanding  or  expectation  that  Heth's 
bonds  would  be  received  by  Heth,  who  was 
no  party  to  the  contract.  As  to  this  expec- 
tation, were  it  even  a  part  of  the  contract, 
it  would  not  disrobe  the  transaction  of  its 
usurious  character.  The  case  is  complete 
on  the  part  of  the  appellant,  by  showing 
that  a  sum  was  received  on  I6an,  for  which 
a  greater  sum  than  the  law  allows,  was  to  be 
repaid  at  a  future  day.  It  then  became 
incumbent  on  the  appellee  to  justify  the 
transaction,  by  not  only  showing  an  agree- 
ment, that  the  appellant  might  have  de- 
livered himself  therefrom  by  paying  Heth's 
bonds,  but,  also,  that  such  bonds  were  in  the 
market,  and  that  the  requisite  amount 
thereof  might  have  been  acquired  for  a  sum 
not  exceeding  the  principal  and  legal  interest 
of  the  money  borrowed.    In  that  case,  the 
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transaction  might  possibly  (but  on  this  I 
give  no  conclusive  opinion)  fall  within  a 
known  rule  on  this  subject,  that,  where  the 
party  may  relieve  himself  from  the  penalty, 
by  paying  the  legal  sum  by  a  given 

598  day,  the  transaction  *is  not  usurious. 
In  respect  of  such  circumstances,  how- 
ever, this  case  is  entirely  naked  ;  and  even 
considering  Heth's  bonds  as  agreed  to  be  re- 
ceived in  payment  of  the  1,2001.,  there  is 
nothing  to  show  that  (if  they  could  have 
purchased  at  all)  they  would  not  have  cost 
their  whole  nominal  amount ;  except,  in- 
deed, one  bond  of  3(X)1.,  which  is  shown  to 
have  been  purchased  at  a  considerable  dis- 
count, without,  however,  showing  what 
that  rate  of  discount  was. 

On  the  bill,  and  Robinson's  deposition, 
therefore,  there  is  no  pretence  to  say  that 
these  bonds  were  agreed  to  be  received  ;  and, 
if  they  were,  the  case  of  Gibson  v.  Fristoe 
more  than  shows  that,  having  reference  to 
the  purpose  for  which  the  parties  met,  the 
transaction  respecting  these  bonds  is,  never- 
theless, usurious.  If  a  sale  of  bonds  ac- 
tually h olden  at  the  time,  was  infected  by  the 
unlawful  purpose  for  which  the  parties  met 
together,  much  more  will  a  sale  of  bonds 
which  were  neither  in  the  market,  nor  in 
existence,  but,  for  any  thing  that  appears, 
were  entirely  in  nubibus. 

The  answer  of  the  appellee,  on  the  other 
hand,  disclaims  this  pretension  respecting 
Heth*s  bonds,  and  sets  up  a  new  ground 
for  justifying  the  transaction ;  namely, 
that  the  appellant  had  a  prospect  of  selling 
his  tobacco  for  a  high  price.  Without  stop- 
ping to  inquire  how  far  this  allegation  is  to 
be  regard^,  in  relation  to  its  being  new 
matter  not  responsive  to  the  bill,  or  other- 
wise, it  is  evident  it  was,  at  most,  (as  well 
as  the  pretension  respecting  Heth's  bonds,) 
only  an  expectation  of  the  parties;  and 
both  of  them  were  properly  admitted  to  be  so 
by  the  appellee's  counsel.  Neither  of  such 
expectations,  however,  can  change  the  char- 
acter of  the  transaction  in  question,  more 
than,  for  example,  an  expectation  that  prod- 
uce will,  before  the  day  of  payment,  rise  to 
an  enormous  price,  or  that,  before  such  day, 
the  borrower,  on  a  usurious  contract,  will 
succeed  to  an  inheritance ;  either  of  which 
events  would,  as  well  as  the  prospects 

599  now  in  question,  *  retribute  to  the  bor- 
rower the  loss  sustained  by  the  usuri- 
ous, interest. 

The  answer  of  the  appellee,  however, 
although  entirely  impotent  in  relation  to  the 
alleged  prospect  of  selling  tobacco,  is  very 
strong  and  clear  to  show  the  actual  purpose 
for  which  the  parties  met  together:  after 
denying  that  he  applied  to  the  appellant  to 
know  how  much  he  would  take  '*  to  bind 
himself  to  pay  the  1,2001.  due  to  Heth,"  he 
avers  that  the  proposal  moved  from  the 
appellant  to  him,  and  was  ultimately  acceded 
to  by  him.  What  proposal  ?  Why,  surely, 
a  proposal  "to  bind  himself  to  pay  the  debt 
due  to  Heth,"  in  consideration  of  a  sum  to 
be  advanced  by  the  appellee.  When  we  add 
to  this,  that  the  appellee  entirely  disclaims, 
as  a  part  of  this  proposal,  and,  a  fortiori,  of 
his  agreement,  the  pretension  respecting 
Heth's  bonds,  (keeping  out  of  view,  also,  for 
the  reason  aforesaid,  the  subsequent  or  co- 
temporary  expectation  existing  between  the 


appellant  and  Heth,  respecting  the  sale  of 
tobacco,)  what  is  it  but  a  naked  proposal  and 
contract  to  pay  1,2001.  at  a  future  day,  in  con- 
sideration of  8001.  then  received  ?  I  consider 
the  contract,  therefore,  as  clearly  usnrions, 
and  am  of  opinion  that  the  decree  should  be 
reversed. 

Opinion  of  the  Court  in  the  case  of  Bowles 
V.  Bingham,  reported  in  2  Munford,  442-448. 

[This  opinion  was  delivered  by  Judob  Roakz, 
and  not  by  the  President,  and  was  omitted  in  its 
proper  place  by  a  mistake  of  the  Reporter.] 

This  is  a  bill  of  interpleader,  brought  by 

the    administrator    of   Harriet    Bowles,    a 

deceased  infant,  against  the  appellant,  her 

father,  and  her  relations,  ex  parte  matema, 

of  whom  the   wife  of    the   appellee, 

600  Bingham,  was  one,  Spraying  that  the 
conflicting  claims  of  these  respective 

parties,  to  the  estate  of  the  said  Harriet, 
may  be  settled  by  the  decree  of  the  Court  of 
chancery,  and  the  said  administrator  thereby 
enabled  to  make  distribution  of  her  estate. 
The  ground  stated,  as  well  in  the  bill  as 
in  the  answers  of  the  maternal  relations  afore- 
said, for  excluding  the  right  of  the  appellant, 
is,  that,  although  the  said  Harriet  was  bom 
after  the  intermarriage  of  the  said  appellant 
with  her  mother,  the  said  appellant  was  not, 
in  fact,  her  father ;  had  disclaimed  her  as 
his  child  ;  had  repudiated  her  mother ;  and 
separated  himself  from  her  by  articles  of 
agreement,  which  are  made  an  exhibit  in  the 
cause  ;  these  articles,  it  is  further  alleged, 
were  made  very  shortly  after  the  birth  of 
the  said  Harriet ;  which  birth,  it  is,  also, 
alleged,  took  place  in  about  three  months 
after  the  marriage. 

Throwing  out  of  this  case  the  answers 
touching  the  facts  aforesaid,  of  all  the 
defendants,  (that  of  Bowles  only  excepted,) 
on  the  ground  that  the  answer  of  one 
defendant  is  incompetent  to  bind  another,  if 
not  on  the  further  ground  that  the  respective 
defendants  to  a  bill  of  interpleader  may  be 
considered,  in  some  sense,  as  plaintiffs, 
in  relation  to  each  other,  there  is  no  evi- 
dence remaining  in  the  cause,  touching^ 
the  principal  question,  except  the  answer 
of  the  appellant ;  for  the  articles  of  sepa- 
ration, while  they  state  that  that  measure 
was  produced  by  a  convincing  catise,  ren- 
dering it  impossible  that  the  parties 
should  live  any  longer  together,  do  not 
specify  what  that  cause  was.  That  instru- 
ment does  not  bring  forward,  and  rely 
on,  the  particular  facts,  on  the  ground  of 
which  the  claim  of  the  appellant  is  now 
opposed.  As  to  the  answer  of  the  appellant, 
while  it  admits  that  he  intermarried  with 
the  mother  of  the  said  Harriet,  and' that  the 
said  Harriet  was  bom  after  the  said  marriage, 
it  neither  admits  that  her  birth  was  at  a 
time  which,  taken  in  relation  to  that  of  the 
marriage,  rendered  it  certain  that  she  was 
begotten  before  the  marriage,  nor  avers 
that  at  such  time  he  had  no  access  to 

601  her  said    mother,  *and  far  less  that 
such  access,   by  him,  was  impossible. 

For  any  thing  appearing  in  this  answer, 
then,  the  said  Harriet  may  be  considered 
as  having  been  begotten,  as  well  as  bom, 
during  wedlock,  and,  also,  at  a  time  when 
non-access,  on  the  part  of  the  husband,  has 
not  been  shown,  (if  pretended,)  either  by 
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himself,  or  by  others.  As  this  construction, 
however,  may  be  too  rigid,  as  the  appellant, 
perhaps,  intended  distinctly  to  admit  the 
facts  stated  in  the  bill,  showing  that  the 
said  Harriet  must  have  t>een  begotten  before 
the  marriage,  we  will  consider  the  case  as  if 
this  circumstance,  resulting  from  the  respec- 
tive times  of  the  marriage,  and  of  the  birth 
of  the  said  Harriet,  had  been  particularly 
and  distinctly  admitted  by  his  answer. 

This  answer  admits,  more  particularly, 
that  the  said  appellant  * 'always  insisted, 
that  the  said  Harriet,  though  bom  in  wed- 
lock, was  not  his  child."  This  opinion  of  the 
appellant  is  entirely  consistent  with  the 
idea,  that  he  had  access  to  her  said  mother, 
at  the  time  of  procreation,  but  that  some 
other  person,  who  might  also  have  had 
access  to  her,  about  the  same  time,  was,  in 
his  opinion,  in  reality,  the  father  of  the 
child  ;  and  this  opinion,  so  far  from  being 
bottomed  upon  a  supposed  inability  of  pro- 
creation, on  his  part,  or  a  non-access  to  his 
wife,  (which  are  the  only  grounds  of  excep- 
tion tolerated  in  cases  of  this  sort,)  may 
have  been  induced  either  by  a  feverish  and 
an  warrantable  jealousy  on  his  part,  by  a 
belief  of  a  simultaneous  and  concurrent 
access  on  the  part  of  other  men,  or  by  other 
circumstances  equally  uncertain  and  equiv- 
ocal. This  concession,  therefore,  (supposing 
that  the  doctrines  applying  to  cases  of  pro- 
creation during  marriage,  apply  at  least 
with  equal  force  to  those  taking  place  before 
marriage,)  will  fall  far  short  of  the  desidera- 
tum required  in  cases  of  the  former  charac- 
ter. 

With  respect  to  procreations  during  mar- 
riage, the  presumption  is,  that  all  persons 
born  during  marriage  are  legitimate.  This 
presumption  can  be  destroyed  only  by  con- 
trary proof,  demonstrating  that  the 
«02  child  is  not  the  *child  of  the  husband  ; 
which,  again,  can  only  be,  by  showing 
that,  from  his  continued  absence  from  his 
wife,  at  or  about  the  time  of  procreation,  or 
from  the  impotency  of  his  body,  it  is  impos- 
sible that  he  should  be  the  father.  This 
presumption,  in  favour  of  legitimacy,  is  so 
strong,  and  the  exceptions  thereto  are  held 
tinder  such  strictness,  that,  where  a  man 
was  divorced  from  his  wife,  propter  perpet- 
iiam  generandi  impotentiam,  and  then  mar- 
ried another  woman,  who  had  issue  during  the 
marriage,  that  issue  was  holden  to  be  his, 
on  the  ground  that  a  man  may  be  habilis  et 
inhabilis  diversis  temporibus.(a)  It  is  not, 
therefore,  a  mere  circumstance  of  probabil- 
ity that  will  operate  in  this  case  to  bastard- 
ize the  issue.  Such  issue  will  t>e  held  to  be 
legitimate,  unless  it  be  conclusively  shown, 
that  a  person,  other  than  the  husband,  must 
necessarilv  and  unavoidably  have  been  the 
father.  This  doctrine  applies,  a  fortiori,  it 
is  believed,  to  cases  of  procreation  before 
the  marriage. 

While  the  wise  policy  of  our  law,  anxiously 
<le8iring  that  every  child  shall  be  assigned 
to  some  responsible  person  as  his  parent,  for 
liis  nurture  and  education,  and  finding  it 
necessary  to  act  by  general  rules,  has  adopted 
as  the    rule,  in    this  case,  that  "pater  est 


quem  nnptiae  demonstrant ;"  and  while, 
in  relation  to  children  procreated  during  the 
marriage,  it  only  tolerates  an  inquiry  going 
to  show,  that  the  husband  could  by  no  possi- 
bility have  been  the  father  of  the  child,  it  will, 
certainly,  not  relax  that  rule  in  relation  to  a 
procreation  before  the  marriage,  to  cases  in 
which  the  husband  has  entered  into  a  matri- 
monial engagement  with  his  wife,  not  only 
with  a  full  knowledge  of  the  rule  aforesaid, 
but,  also,  (in  general,)  with  a  knowledge 
of  her  particular  situation,  in  relation  to  her 
pregnancy,  or  otherwise.  Our  law  wisely 
throws  a  veil  over  acts  of  incontinency,  in 
such  cases,  and,  certainly,  will  not,  without 
necessity,  and  in  a  spirit  of  departure  from 
a  wise  rule  of  public  economy  before  men- 
tioned, inundate  our  Courts  with  indecent 
inquiries,  whether  this  or  that  man,  whether 
the  husband  or  another,  committed  a  given 

act  of  immorality  and  fornication.  It 
603      will,  at  ♦least,  emphatically,  interdict 

the  husband  from  giving  evidence  in 
such  case,  for  the  reasons  so  luminously 
assigned,  in  relation  to  procreations  during 
the  marriage,  in  the  case  of  Goodright  v. 
Moss.(b)  It  is  even  better  that  a  particular 
grievance  should  exist,  than  a  scene  of  this 
sort  be  opened,  without  necessity,  in  a 
country  in  which  public  decorum  is  a  part 
of  its  law,  to  contaminate  and  destroy  the 
morals  and  peace  of  our  country. 

If,  in  the  time  of  Justinian,  it  was  deemed 
proper,  by  that  emperor,  to  establish  the 
age  of  14  as  the  general  age  of  puberty, 
(though  it  is  evident  that  the  state  of  puberty 
must  vary  with  the  particular  habits  and 
constitutions  of  individuals,)  rather  than 
continue  the  indecent  usage  therefore  exist- 
ing of  judging  of  such  puberty,  in  relation 
to  each  particular  case,  by  an  inspection  of 
the  habit  of  the  body  ;  reasons  founded  on 
a  like  regard  to  decorum,  may  well  be  con- 
sidered as  havinflf  justified  the  general  reg- 
ulation we  are  now  considering.  It  is  no 
impeachment  of  the  wisdom  of  the  rule  in 
either  instance,  or  of  the  policy  of  acting  by 
a  general  regulation,  that  particular  cases 
may  chance  to  occur,  to  which  the  spirit  of 
the  rule,  in  either  case,  may  be  inapplicable. 
While,  therefore,  we  are  inclined  to  think 
that  the  inquiry  in  question  is  occluded  on 
general  grounds,  sanctioned  by  principles 
contained  as  well  in  our  own  municipal  code, 
as  the  codes  of  other  enlightened  nations,  we 
are  clearly  of  opinion,  upon  the  particular 
evidence  in  this  case,  which  is  not  only  inad- 
missible, as  aforesaid,  but  does  not  repel 
the  possibility  of  the  infant  Harriet's  having 
t>een  actually  begotten  by  the  appellant ; 
that  the  said  Harriet  was  legitimate ;  that 
the  appellant  is  to  be  considered  as  her 
father,  under  the  sound  construction  of  our 
laws  ;  and,  as  such,  is  entitled  to  her  estate, 
in  preference  to  the  maternal  relations  of 
the  said  Harriet  or  any  other  person  or  - 
persons.  The  consequence  is,  that  the  decree 
of  the  chancellor,  in  favour  of  the  maternal 
relations,  must  be  reversed,  and  rendered 
in  favour  of  the  appellant,  agreeably  to  the 
foregoing  ideas,  pursuing  in  other  respects 
the  provisions  in  the  said  decree  contained. 


(a)  5  Co.  Rep.  96,  b,  Burle's  Case. 


(b)  Cowp.  601. 
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ABATEMENT. 

1.  If  the  plaintiff  be  permitted  to  amend  his  dec- 
laration, by  consent  of  parties,  after  issue  Joined, 
on  a  plea  to  the  action,  the  defendant  ought  not  to 
be  permitted  to  plead  in  abatement  any  variance 
between  ihe  amended  declaration  and  the  writ, 
which  eanally  existed  between  the  writ  and  the 
ori^nal  declaration. 

Moss  ▼.  SUpp.  160 

2.  In  an  action  of  debt  against  one  obligor  only,  if 
the  declaration  describe  the  bond  as  Joint,  and  do 
not  stale  the  other  obliffor  to  be  dead,  it  is  a  fatal 
error,  (thonffh  not  pleaded  In  abatement,)  and  is 
not  cured  by  verdict. 

Newman  v.  Qraham,  187 

8.  An  appeal  from  a  Judgment  in  ejectment  does 

not  abate  by  the  death  of  the  lessor  of  the  plaintiff: 

notwithstanding*  such  lessor  claimed  the  land  for 

life  only. 

Medley  v.  Medley,  191 

4.  See  Judgment,  No.  & 

Saunders  v.  Oaines,  S86 

fi.  See  Appeal,  No.  10,  and 
Wells  V.  Jackson,  pi.  1,  458 

ACCIDENTS. 

1.  A  common  carrier  is  liable  for  all  accidents  to 
croods  intrusted  to  him  for  transportation,  except 
auch  as  arise  from  the  act  of  God,  the  act  of  the 
enemies  of  the  commonwealth,  or  the  act  of  the 
owner  of  the  goods^ 

Murphy,  Brown  &  Ck>.  v.  Staton,  S86 

5.  In  such  case,  if  a  loss  happens,  the  onus  pro- 
bandi  lies  on  the  carrier,  to  exempt  him  from  the 
liability.  And  it  is  not  enough  for  him  to  prove, 
<where  the  goods  are  carried  by  water,)  that  the 
navigation  is  attended  with  so  much  danger,  that 
a  loss  may  happen  notwithstanding  the  utmost 
endeavours  of  the  waterman  and  crew  to  prevent 
it;  that  the  person  conducting  the  boat  possesses 
competent  skill,  has  used  due  diligence,  and  pro- 
vided hands  of  sufficient  strength  and  experience 
to  assist  him.  lb. 

ACXX)UNT. 

1.  A  defendant  cannot  have  the  advantage  of  the 
act  imposing  a  limitation  of  one  year  upon  actions 
oif  store  accounts,  without  pleading  it:  the  C!ourt 
not  being  directed  to  cause  such  items  as  have  been 
of  more  than  one  year's  standing,  in  such  accounts, 
to  be  expunged,  or  to  instruct  the  Jury  to  "disre- 
irard"them:  and  the  Jury  not  being  required  to 

disallow  and  reject"  them,  without  a  plea. 

Taylor's  administratrix  v.  Richards  &  Ck>.,  8 

2.  A  decree  against  an  executor,  or  administrator, 
for  a  balance  due  on  his  administration  account, 
ought  not  to  be,  "that  he  pay  the  same  out  of  the 

estate  in  his  hands  to  be  administered;"  but 
406     as  his  own  *proper  debt 

Sheppard's  executor  v.  Starke  and  wife,  20 
8.  In  this  case,  a  commission  of  five  per  cent  on 
the  moneys  received  by  the  executor,  was  allowed 
him.  in  lieu  of  all  expenses;  such  commission  to  be 
•deducted  from  the  balance  due  the  estate  at  the 
•end  of  each  year.  lb. 

4.  Where  interest  is  charged  against  an  executor 
or  administrator,  (in  settling  his  administration 
account)  on  balances  due  at  the  end  of  each  year, 
it  ought  not  to  be  carried  to  the  accounts  of  the 
succeeding  years,  so  as  to  convert  it  into  principal, 
and  make  it  bear  interest  nor  to  be  deducted  from 
the  payments  made  In  such  succeeding  years.       lb. 

5.  An  acknowledgment  by  a  feme  covert  is  not 
«ufflcient  to  establish  an  account  against  her  hus- 
band, though  it  be  for  articles  furnished  her  before 
the  marriage.  lb. 

6.  An  executor  is  not  to  be  charged  with  the  debts 
due  to  the  estate  of  his  testator,  at  the  time  when 
they  became  due,  but  only  at  the  time  when  he 
actually  received  them,  except  such  debts  as  are 
lost  by  his  negligence  or  improper  conduct 

Cavendish  v.  Fleming,  198 

7.  An  executor's  account  rendered  on  oath,  is 
prima  facie  evidence  of  the  sums  received  by  him 
for  the  estate  of  his  testator,  and  of  the  times  when 
received.  lb. 

8.  An  executor,  except  as  to  debts  lost  by  his  neg- 
ligence or  improper  conduct  is  chargeable  with 
interest  only  on  his  actual  receipts:  and,  generally. 


where  Interest  is  charged,  the  rule  established  in 
the  case  Qranberry  v.  Granberry,  1  Wash.  249. 
ought  to  be  observed.  lb. 

9.  An  executor  is  not  chargeable  with  interest  on 
a  legacy,  payable  to  an  infant  before  a  guardian 
has  been  appointed,  and  he  has  received  notice  of 
such  appointment  lb. 

10.  Under  what  circumstances  an  executor  is  not 
to  be  charged  with  the  loss  of  a  debt  contracted 
with  him  on  beh^ilf  of  the  estate  of  his  testator,  or 
for  a  loss  incurred  by  his  intrusting  an  agent  with 
bonds  for  collection.  lb. 

11.  An  executor  may  reasonably  be  allowed  a 
commission  of  ten  per  cent  on  moneys  received  by 
him,  where  the  debts  were  very  small  and  numer- 
ous, and  the  debtors  presumed  to  have  been  much 
dispersed.  lb. 

12.  See  Executors  and  Administrators,  Nos.  27,  28, 
29.  80,  81,  82,  88, 84,  85,  80,  87,  88,  and  89,  and 

M'Call  V.  Peachy's  adm'r,  288 

18.  When  a  party  claims  to  charge  another  by 
virtue  of  an  account  rendered,  he  must  take  that 
account  altogether,  and  not  garble  or  alter  It, 
unless  he  can  surcharge  or  falsify  the  same,  either 
by  showing  errors  in  calculation,  or  by  proving, 
from  other  testimony,  that  it  is  incorrect  as  to  the 
amount  charged  or  debited,  or  stated  upon  princi- 
ples not  conformable  to  the  agreement  or  under- 
standing of  the  parties  at  the  time. 

Freeland,  Ac.   v.  CTocke's    representatives, 
pi.  1,  862 

14.  In  such  case,  the  court  of  equity  may  direct 
the  books  of  the  party  rendering  the  account  to  be 
produced,  to  see  whether  such  account  is  drawn  up 
conformably  with  the  books,  or  altered  by  an  after 
thought:  in  the  former  of  which  events,  a  presump- 
tion would  arise  that  such  was  the  original  under- 
standing and  intention  of  the  parties,  unless  proof 
wereexhibited  to  the  contrary:  and.  in  the  latter, 
such  presumption  would  be  done  away.    pi.  2,     lb. 

16.  On  a  bill  of  injunction  to  stay  proceedings  on 
a  Judgment  at  law.  if  it  appear  from  a  commis- 
sioner's report  not  excepted  to  by  the  defendant 
that  the  complainant  is  entitled  to  a  credit  which 
the  defendant  failed  to  give,  the  court  ought  not  to 
set  aside  the  order  for  account  and  dismiss  the 
bill,  on  the  ground  that  the  complainant  had 
neglected  to  carry  into  effect  a  previous  order 
referring,  by  consent  of  parties,  the  accounts  be- 
tween them  to  a  different  commissioner;  but  the 
last  order  having  been  made  on  the  defendant's 
motion,  the  report  being  excepted  to,  for  want  of 
notice  to  the  complainant  of  the  time  and  place  of 
taking  the  account  and  such  exception  appearing 
well  founded^a  new  account  ought  to  be  directed 
to  be  taken. 

Roberts  v.  Jordans,  pi.  2,  488 

10.  A  person  entitled  to  a  legal  estate  in  slaves, 
may  sue,  In  equity,  to  recover  them,  if  thereby  a 
multiplicity  of  suits  may  be  prevented,  calling  on 
the  defendant  to  discover  how  long  he  has  had 
them  in  possession,  and  to  discover  and  state  an 
account  of  their  profits. 

Baird  V.  Bland  and  others,  pi.  8,  670 

ACTION. 

1.  An  action  In  behalf  of  an  apprentice,  upon  his 
indenture  apprenticeship,  ought  not  to  be  brought 
in  the  name  of  the  overseers  of  the  poor,  but  in  his 
own  name. 

Poindexter  v.  Wilton  and  others,  188 

2.  See  Abatement  No.  2. 

Newman  v.  Graham,  187 

See  Partnership,  No.  1. 

Garland  v.  Davidson.  189 

8.  If  persons  contracting  by  a  charter-party,  under 
seal,  bind  themselves,  each  to  tbe  other,  as  on  their 
own  behalf,  each  may  maintain  an  action,  for 
covenant  broken,  against  the  other.  In  his  individual 
capacity,  notwithstanding  they  were  described  In 
the  Introductory  part  of  the  Instrument  and  in 
their  signatures,  as  agents  for  other  persons. 

Hartshome  v.  Whittles.  867 

4.  An   administrator  may   declare  in  the  debet 
and  detlnet  on  a  bond  executed  to  himself 
007     *as  such :  and  his  executor  or  administrator 
has  a  right  to  bring  an  action  upon  it 
Bowden,  ex'or  of  Moore,  v.  Taggart  618 

6.  After  a  Judgment  against  an  executor  or  admin- 
istrator, as  such,  a  fieri  facias  and  return  of  nulla 


813 


a  MUNF. 


VIKGHOA  RttPOKTS,  Annotatbd. 


INDEX 


bona,  an  action,  against  talm  alone,  on  his  adminis- 
tration bond,  could  always  be  maintained,  wlthoat 
any  previons  suit  suffffesUuff  a  devastavit. 

Meade  and  others  v.  Brooking.  M8 

6.  Before  tbe  act  of  February  7tb.  1814,  "concern- 
ing executors  and  administrators,*'  (sess.  acts  of 
1818.  cb.  13.  p.  40,)  a  decree  in  chancery  against  an 
executor  or  administrator,  directinflr  him  to  pay  a 
debt  of  bis  testator,  or  intestate,  out  of  tbe  assets  in 
bis  bands  to  be  administered,  (witb  a  fieri  facias 
and  return  of  nulla  bona.)  was  not  sufficient  evi- 
dence of  a  devastavit  to  authorize  an  action  ag-ainst 
tbe  securities  in  the  administration  bond :  but  it  was 
necessary  to  bring-  a  previous  suit  against  the  exec- 
utor or  administrator,  suggesting  the  devastavit. 

Hairston  v.  Hughes  and  others,  508 

7.  Quaere,  whether  an  action  upon  tbe  case  lies 
against  a  sheriff  for  refusing  to  permit  a  person, 
who  is  lawfully  entitled,  to  vote  at  an  election  of 
members  of  the  general  assembly? 

Custis  V.  Lane,  pi.  8.  670 

8.  Also,  quaere,  whether  any  action  lies  against 
an  officer,  for  acting  in  obedience  to  a  le«rislative 
act.  found  to  be  in  conflict  witb  the  constitution? 

Ibid..  pL  3.  6Td 

ACTS  OF  ASSEMBLY. 

1.  Tbe  act  of  assembly  allowing  damages  on  the 
affirmance  of  decrees  in  chancery,  does  not  au- 
thorize tbe  recovery  of  such  damages  of  a  security. 
In  a  bond  bearing  date  before  that  act 

Woodson  V.  Johns,  880 

S.  See  Constitution,  and 
Custis  V.  Lane,  pi.  3,  670 

ADMINISTRATION. 
See  Executors  and  Administrators. 

ADMINISTRATION  ACCOUNT. 
See  AccounL 

ADMINISTRATION  BOND. 

1.  After  a  judgment  against  an  executor  or  admin- 
istrator, as  such,  a  fieri  facias  and  return  of  nulla 
bona,  an  action,  against  him  alone,  on  bis  adminis- 
tration bond,  could  always  be  maintained,  without 
any  previous  suit  sug'gesting'  a  devastavit 

Meade  and  others  v.  Brooking,  548 

2.  Before  the  act  of  February  7th,  1814,  "concern- 
ing executors  and  administrators,"  (sess.  acta  of 
1813,  cb.  13.  p.  40,)  a  decree  in  chancery  against  an 
executor  or  administrator,  directing  him  to  pay  a 
debt  of  his  testator,  or  intestate,  out  of  the  assets 
in  his  hands  to  be  administered,  (with  a  fieri  facias 
and  return  of  nulla  bona,)  was  not  sufficient  evi- 
dence of  a  devastavit  to  authorize  an  action  ag-ainst 
the  securities  in  the  administration  bond :  but  it 
was  necessary  to  bring*  a  previous  suit  against  the 
executor  or  administrator,  sugg-esting  the  devasta- 
vit 

Hairston  v.  Hughes  and  others,  6e8 

ADMINISTRATORS. 
See  Executors  and  Administrators. 
AFFIDAVIT. 

1.  See  Vouchers,  Nos.  1,8.  3.  and 

M'Call  V.  Peachy's  adm'r,  pi.  12, 13,  14,  880 

2.  See  Bill  of  Exchange.  No.  1,  and 

Wright  V.  Hencock  &  Co.,  pi.  8,  681 

AFFIRMANCE. 
The  court  of  appeals,  in  affirming  a  decree,  will 
add  any  explanation  which  may  be  necessary  to 
make  it  correctly  understood. 

Mayo  V.  Purcell,  243 

AGENT. 

1.  If  an  agent  employed  to  sell  a  tract  of  land 
become  the  purchaser,  by  bargaining  with  his  em- 
ployer, from  whom  he  conceals  the  fact  that  a  better 
price  could  be  got  from  another  person,  he  is  guilty 
of  fraud,  and  the  contract  ought  to  be  vacated. 

Moseley's  adm'rs  and  heirs   v.   Buck    and 
Brander,  282 

2.  In  such  case,  the  court  of  equity  will  compel 
him  to  reconvey  the  land,  on  receiving  back  his 
purchase  money,  with  interest  and  make  him  ac- 
count for  the  rents  and  profits,  lb. 

3.  See  Action,  No.  3. 

Hartshomev.  Whittles.  367 

AGREEMENT. 
1.  A  parol  agreement  by  an  executor,  to  pay  a 
legacy  out  of  his  own  estate,  is  not  void,  under  the 
act  to  prevent  frauds  and  perjuries,  if  a  decree  was 
previously  obtained  for  the  legacy  to  be  satisfied 
out  of  certain  property  appointed  by  the  testator; 
for  part  of  which  property  the  executor  was  account- 
able under  the   decree,  and  responsible  de  bonis 


propriis:  and  such  agreement  was  made  In  consid- 
eration of  forbearance  to  enforce  tbe  decree. 
Patton,  adm'r    of  Page.  v.  Williams    and 

\^ife  itt 

006        *2.  See  Pleading,  No.  3. 

Moss  V.  Stlpp.  1S» 

3.  See  Purchaser,  No.  13. 

Foreman  v.  Newkirk  and  others,  875 

4.  Rent  may  be  payable  in  advance,  by  contract: 
and  such  rent  may  be  distrained  for,  if  not  paid 
when  due. 

Williams  V.  Howard,  877 

6.  See  Compensation.  No.  2. 
Beverley  v.  Lawson^s  heirs,  pL  8,  817 

6.  An  airreement  under  seal,  by  which  A.  (bein^ 
much  involved  in  debt)  binds  certain  slaves  to  B. 
until  they  attain  the  age  of  twenty-one  years,  upon 
a  condition,  merely,  "that  B.  shall  treat  them  in  a 
lawful  and  humane  manner,  and.  If  he  shall  die  or 
remove  from  the  county,  they  shall  be  treated 
equally  well,  or  it  shall  be  optional  with  A.,  whether 
they  shall  remain  any  longer  in  the  said  servlce,**^ 
is  not  on  valuable  consideration,  but  voluntary  only. 
and  void  against  creditors. 

Broadfoot  v.  Dyer,  W> 

7.  See  Charter-party,  and 

Hartshome  v.  Whittles.  867 

AMENDBiENT. 

1.  A  decree  which  is  final  in  all  respects,  except 
that  "liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  court  for  its  further  interposi- 
tion if  It  should  be  found  necessary."  may  be 
amended,  on  motion,  in  a  summary  way.  or  by  bill 
of  review. 

Sheppard'sex^or  V.  Starke  and  wife.  a» 

2.  Quaere,  after  a  suit  in  chancery  has  been  set  for 
hearing,  has  the  plaintiff  a  riffbt  to  amend  his  bill 
before  the  bearing*,  as  a  matter  of  course,  upon  pay- 
ing the  defendant  all  costs  occasioned  thereby?  or 
is  such  amendment  to  be  permitted,  only  upon  flrood 
cause  shown? 

Boykin's  devisees  v.  Smith  and  others,  10ft 

3.  Ifthe  plaintiff  be  permitted  to  amend  bis  decla- 
ration, by  consent  of  parties,  after  issue  joined  on  a 
plea  to  the  action,  the  defendant  ouffbt  not  to  be 
permitted  to  plead  in  abatement  any  variance  be- 
tween the  amended  declaration  and  the  writ  which 
equally  existed  between  the  writ  and  tbe  original 
declaration. 

Mossv.  Stipp,  V» 

ANSWER  IN  (SANCERY. 
See  Equity. 

APPEAL. 

1.  Where  the  evidence  spread  on  the  record  is 
contradictory,  and  the  point  in  dispute  depends  on 
the  credibility  of  witnesses,  tbe  appellate  court  (not 
having  the  witnesses  personally  before  it)  ougrht 
not  to  reverse  the  judgment  of  that  court  which 
bad  lights  (from  the  manner  of  givinff  in  the  testi- 
mony, and  other  extraneous  circumstances)  which 
the  superior  court  in  Its  appellate  character,  does 
not  possess. 

Chaney  V.  Saunders,  51 

8.  Upon  a  county  court's  overruling  a  motion  for 
dissolution  of  an  injunction,  the  parties  cannot 
make  tbe  injunction  perpetual,  by  consent  in  order 
that  an  appeal  may  be  taken:  but  to  authorize  an 
appeal,  the  cause  must  be  regularly  proceeded  in, 
to  a  final  decree. 

Blakey  v.  West  TS 

8.  Under  the  third  section  of  the  act  of  January 
20th.  1814.  concerning  the  proceedings  in  courts  of 
chancery,  (Rev.  Code,  vol.  2,  p.  80.)  an  appeal  from 
an  order  dissolving  an  injunction  could  not  be  taken ; 
but  only  from  the  dismission  of  the  bill. 

Pitts,  ex'or  of  Rowzee,  v.  Tidwell,  8S 

4.  It  is  not  competent  to  a  complainant  to  dismiss 
bis  own  bill,  and  then  object  in  an  appellate  court 
that  the  prayer  thereof  has  not  been  decreed  in  his 
favour.  lb. 

6.  Where  an  injunction  is  wholly  dissqlved  in  a 
county  or  corporation  court,  the  bill  is  not  to  stand 
dismissed,  until  two  succeeding'  courts  have  been 
held  thereafter  in  such  county  or  corporation:  and 
the  appellate  court  will  not  presume  from  length 
of  time  that  two  such  courts  were  held;  but  this 
circumstance  must  explicitly  appear  in  tbe  tran- 
script of  tbe  record.  lb. 

6.  Quaere.  If  it  do  expllciUy  appear  that  two  such 
courts  were  held,  and  it  do  not  appear  that  at  or 
before  the  second  court  any  cause  was  shown 
affainst  the  dismission  of  the  bill,  can  the  clerk's 
neglecting  to  enter  the  dismission  have  tbe  effect 
of  keeping  the  cause  on  the  docket?  lb. 

7.  An  appellate  court  ought  not  to  reverse  a  judg- 
ment, without  proceeding  to  give  such  judgment 
as  the  inferior  court  should  have  given. 

Darby  v.  Henderson.  11& 
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&  In  an  action  of  debt.  In  a  connty  contt,  on  a 
sinffle  bill,  for  more  tban  one  bundred  dollars,  if 
tbe  Jury  find  for  tbe  plaintiff  tbe  debt  in  tbe  declara- 
tion mentioned,  to  be  discbarffed  by  less  tban  one 
bundred  dollars,  and,  upon  a  writ  of  supersedeas, 
at  tbe  instance  of  tbe  defendant  tbe  Judgment  be 
reversed,  tbe  plaintiff  cannot  appeal  to  tbe  court  of 
appeals  from  sucb  judgment  of  reversal. 

Lewis  V.  liOUff,  180 

9.  On  a  bill  of  exceptions,  to  tbe  opinion  of  tbe 
court  below  refusing  to  rrant  a  continuance,  tbe 
appellate  court  ouffbt  not  to  reverse  tbe  Judgment, 
for  a  ground  of  continuance  not  stated  in  sucb  ex- 
ceptions. 

Rossv.  Norvell,  170 

la  An  appeal  from  a  Judgment  in  ejectment,  does 

not  abate  by  tbe  deatb  of  tbe  lessor  of  tbe  plaintiff; 

notwitbstanding  sucb  lessor  claimed  tbe  land  for 

life  only. 

Medley  v.  Medley,  101 

11.  See  New  Trial,  No.  1. 
Humev.  Beale.  296 

18.  In  a  decree  of  reversal,   tbe  appellate 
009     •court  will,  if  requested,  fartber  direct,  tbat. 
in  case  tbe  money  and  costs  recovered  by  tbe 
appellee  sball  bave  been  paid,  tbe  same  be  refunded, 
witb  lawful  interest  from  tbe  time  of  payment 
Stanard  v.  Brownlow,  S89 

18.  Tbe  security  in  a  bond  for  tbe  prosecution  of 
an  injunction,  is  not  liable  for  tbe  costs  and  dam- 
ages wbicb  may  accrue  on  an  appeal  to  a  superior 
court 

Woodson  V.  Jobns,  280 

14.  Tbe  act  of  assembly  allowing  damages  on  tbe 
affirmance  of  decrees  in  cbancery,  does  not  au- 
tborize  tbe  recovery  of  sucb  damages  of  a  security 
in  a  bond  bearing  date  before  tbat  act  lb. 

15.  Wben  a  decree,  in  favour  of  tbe  vendor 
against  tbe  purcbaser  of  lands,  and  of  sundry 
personal  property,  is  reversed,  and  tbe  cause  re- 
manded, for  a  reference  of  tbe  title,  and  a  survey 
to  be  made  before  commissioners,  tbe  court  of 
appeals  will  direct  tbat  tbe  appellant  bave  liberty 
to  sbow  and  prove  to  tbem,  if  be  can,  wbat  parts 
of  tbe  personal  property  stipulated  for  were  not 
delivered  under  tbe  contract  and  tbe  value 
tbereof ;  altbougb  tbe  court  would  not  bave  re- 
manded tbe  cause  for  tbat  purpose  alone. 

Beverley  v.  Lawson's  beirs,  pi.  4,  817 

16u  Tbe  plaintiff  cannot  appeal  from  a  Judgment 

in  favour  of  all  tbe  defendants  except  one,  in  a 

Joint  action  of  trespass,  until  tbe  suit  bas   been 

abated,  dismissed,  or  decided  as  to  tbat  one. 

Wells  V.  Jackson,  pi.  1,  468 

APPEALS,  (COURT  OF.) 

1.  To  give  tbe  court  of  appeals  Jurisdiction,  on 
tbe  ground  tbat  tbe  matter  in  controversy  is  a 
f  reebold  or  francblse,  tbe  rigbt  to  tbe  f reebold  or 
francbise  must  be  directly  tbe  subject  of  tbe 
action,  not  incidentally  or  collaterally. 

Hutcbinson  v.  Kellam,  902 

2.  If,  tberefore,  in  an  action  of  trespass  qnare 
clausum  freglt  tbe  damages  recovered  be  less 
tban  one  bundred  dollars,  tbe  defendant  cannot 
appeal  to  tbis  court ;  notwitbstanding  it  appears 
from  tbe  record  tbat  tbe  title  or  bounds  of  land 
were  drawn  in  question.  lb. 

8.  See  Appeal,  No.  8. 
Lewis  V.  Long.  180 

4.  Tbe  court  of  cbancery  cannot  correct  on 
motion,  or  by  bill  of  review,  any  error  apparent 
on  tbe  face  of  tbe  proceedings,  in  a  decree  wbicb 
bas  been  affirmed  by  tbe  court  of  appeals. 

Campbell  v.  Price  and  otbers,  827 

5.  Tbe  court  of  appeals,  in  affirming  a  decree, 
will  add  any  explanation  wbicb  may  be  necessary 
to  make  it  correctly  understood. 

Mayo  V.  Purcell,  948 


ARREST. 


APPEARANCE   BAIL. 


See  Bails. 


APPRAISEMENT. 


1.  An  appraisement  of  a  decedent's  estate,  tbougb 
not  slg-ned  by  tbe  executor  or  administrator,  and, 
therefore,  not  to  be  received  as  an  inventory,  is 
admissible  as  prima  facie  evidence  of  tbe  value 
of  tbe  estate. 

Rogers's  adm*x  v.  Cbandler's  adm*x,  06 

APPRENTICE. 

1.  An  action  In  bebalf  of  an  apprentice,  upon  bis 
indenture  of  apprenticeship,  ougbt  not  to  be 
brouffbt  in  tbe  name  of  tbe  overseers  of  tbe  poor, 
but  in  bis  own  name. 

Poindexter  v.  Wilton  and  otbers,  188 


ARBITRATION. 


See  Award. 


1.  A  warrant  to  arrest  a  person,  of  wbom  surety 
for  tbe  peace  is  demanded,  being  executed  nettber 
by  a  sworn  officer,  nor  tbe  person  to  wbom  it 
was  directed  by  tbe  magistrate,  but  by  an  indi- 
vidual selected  by  tbe  prosecutor,  who  erased  the 
name  of  the  person  appointed  by  tbe  magistrate, 
and  substituted  tbat  of  tbe  person  selected  by 
himself,  is  thereby  rendered  altog'etber  illegal,  and 
void  as  a  Justification,  but  may  be  fflven  in  evi- 
dence in  mitigation  of  damages. 

Wells  V.  Jackson,  pL  2,  468 

2.  Quaere,  If  tbe  persons  to  be  arrested  be  de- 
scribed only  by  their  surnames,  the  counties  they 
reside  in.  and  their  professions,  or  trades,  with- 
out their  christian  names,  is  not  such  warrant  too 
general  and  uncertain,  and,  tberefore,  illegal  and 
void?  pi.  8,  lb. 

8.  A  warrant  directing  the  '^associates"  of  per- 
sons named  to  be  arrested,  without  mentioning 
the  names  of  such  associates,  is  illeg'al,  and  void 
as  to  them.  pL  4.  lb. 

ARREST  OP  JUDGMENT. 

1.  It  seems,  that  a  party,  to  wbom  a  new  trial  is 
granted,  may,  at  the  next  term,  without  claiming 
such  trial,  file  errors  in  arrest  of  J  ndffment 

Hall  V.  Smith.  Young  &  Hyde.  pL  1.  660 

2.  In  assumpsit  against  the  assig-nor  of  a  bond, 
a  consideration  for  the  assignment  ought  to  be 
set  forth  in  the  declaration:  and  if  it  be  omitted. 
Judgment  may  be  arrested,    pi.  9,  Ibu 

ASSEMBLY.   (GENERAL.) 
See  Suffrage,  (Riffht  of,)  and 

Custis  V.  Lane.  pL  1,  9,  679 

010  •ASSETS. 

1.  A  testator  bequeathing  to  tbe  executors 
of  his  daughter's  husband,  to  be  divided  among 
her  children  by  him,  a  sum  of  money,  it  was  con- 
sidered as  a  legacy  to  them,  from  their  grand- 
father, and  not  assets  belonging  to  the  estate  of 
their  lather,  notwithstanding  tbe  object  of  the 
bequest  was,  in  the  will,  stated  to  be,  to  make  up 
their  mother's  fortune,  part  of  which  was  not 
paidinber  lifetime,  nor  to  her  husband  after  her 
death. 

Patton,  adm'r  of  Page,  v.  Williams  and  wife,  60 

2.  A  fund  appointed  by  a  will,  for  payment  of 
debts  and  legacies,  must  be  considered  sufficient 
unless  tbe  contrary  be  proved.  lb. 

8.  Upon  Issue  Joined  on  tbe  plea  of  fully  ad- 
ministered, a  verdict  finding,  in  general  terms, 
tbe  Issue  for  tbe  plaintiff,  and  tbat  assets,  equal 
to  the  claim  of  the  plaintiff,  came  to  the  hands  of 
tbe  defendant  is  uncertain  and  insufficient  It 
should  set  forth,  with  sufficient  certainty,  wbat 
portion  of  tbe  assets,  which  came  to  the  defendant's 
hands,  was  unad ministered  at  tbe  time  of  suing 
out  the  plaintiff's  writ 

Rogers's  adm'x  v.  Chandler's  adm'x.  06 

4.  See  Administration  Bond,  No.  1.  and 
Meade  and  otbers  v.  Brooking,  pi.  1,  648 

6.  See  Administration  Bond.  No.  2.  and 
Hairston  v.  Hughes  and  otbers.  G06 

ASSIGNMENT. 

1.  Tbe  assignee  of  the  bond  Is  not  in  a  Ibetter 
situation  tban  the  assignor.  cz-> 

Stockton  V.  Cook.  08 

2.  Quaere,  whether  proof  of  a  confession,  by  the 
assignor  of  a  bond,  after  the  assignment  tbat  the 
money  had  been  paid  to  him  before  tbe  assign- 
ment, can  be  given  in  evidence  against  the  as- 
signee? 

Lewis  V.  Long,  186 

8.  Where  the  purchaser  of  land  gives  bonds  for 
tbe  purchase  money,  payable  at  different  times, 
and  the  agreement  is,  that,  if  the  title  to  any  part 
of  tbe  land  prove  defective,  a  deduction  from  tbe 
purchase  money  shall  be  made  in  proportion  to  the 
value  of  tbe  land  lost;  a  court  of  equity  will  not 
protect  tbe  purcbaser  against  an  assignee  of 
one  of  the  bonds,  on  tbe  ground  of  a  defect  in 
tbe  title  to  part  of  tbe  land  ;  if  it  appear  tbat  tbe 
bonds  not  assigned,  and  remaining  unsatlsfled,  are 
sufficient  to  Indemnify  him  against  such  loss. 

Foreman  v.  Newklrk  and  others.  275 

4.  A  court  of  equity  having  dissolved  an  injunc- 
tion against  the  assignee  of  a  bond,  because  the 
payments,  for  which  credits  are  claimed  by  the 
complainant  were  made  to  the  obligee  after  notice 
of  the  assignment  ought  further  to  decree,  that 
tbe  obligee  (being  a  defendant  to  the  bill)  do  repay 
the  sums  so  received  by  blm,  so  soon  as  tbe  com- 
plainant sball  have  paid  tbe  amount  of  tbe  Judg- 
ment to  tbe  assignee. 

Roberts  v.  Jordons.  pi.  8.  488 
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S.  In  assnmiMlt  afiralnst  tbe  assignor  of  a  boDd,  a 
consideration  for  tbe  assignment  ought  to  be  set 
jortb  in  the  declaration  ;  and  if  it  be  omitted, 
judgment  may  be  arrested. 

Hall  y.  Smith.  Young  &  Hyde,  pi.  9,  SfiO 

0.  A  person  assigning  a  lease,  for  value  received, 
but  without  any  special  agreement  to  be  responsi- 
ble for  the  title,  is  not  bound  to  restore  the  pur- 
chase money,  upon  the  eviction  of  the  assignee  in 
consequence  of  a  defect  in  the  lessor's  title : 
Especially  where  the  lessor  has  not  been  previously 
resorted  to,  or  shown  to  be  insolvent,  and  where 
the  possibility  of  the  eviction  was  in  contemplation 
of  both  the  parties  at  the  time  of  the  assignment.. 

M'Glenahan  v.  Gwynn.  pi.  1,  5M 

7.  Where  a  lease  is  assigned,  and  the  assignee 
is  evicted  through  a  defect  in  the  lessor's  title,  he 
may  sue  the  lessor  for  compensation,    pi.  2,  lb. 

ASSUMPSIT. 

1.  Where  an  executor  has  a  claim  against  the 
estate  of  his  testator,  depending  on  a  quantum 
meruit  only,  he  may  exhibit  a  bill  in  equity, 
against  the  co-executors  and  legatees,  to  have  such 
claim  established  and  fixed  at  a  certain  sum. 

Baker  v.  Baker  and  others,  222 

2.  In  such  case,  he  ought  to  state  the  claim  with 
reasonable  certainty,  by  setting  forth  his  own 
estimate  of  his  services,  but,  should  he  fall  to  do  so, 
his  bill  ought  not  to  be  dismissed,  but  leave  to 
amend  it  should  be  granted  on  motion.  lb. 

3.  In  assumpsit  against  the  assignor  of  a  bond,  a 
consideration  for  the  assignment  ought  to  be  set 
forth  in  the  declaration ;  and  if  it  be  omitted, 
judgment  may  be  arrested. 

Hall  V.  Smith.  Young  A  Hyde,  pL  2,  660 

4.  A  count  for  money  had  and  received  adjudged 
good  after  verdict,  although  the  sum  received  was 
left  blank,    pi.  8,  lb. 

6.  The  plaintiff  in  assumpsit  must  charge  the 
promise,  by  the  defendant,  positively,  not  by  way  of 
recital  only ;  for  if  the  declaration  be  defective  in 
this  respect,  it  is  a  fatal  error,  and  not  cured  by 
verdict 

Sexton  V.  Holmes,  606 

ATTACHMENT  IN  CHANCERY. 

1.  In  a  suit  in  chancery  against  a  defendant  who  is 
out  of  the  country,  and  another  within  the  same, 
having  in  his  hands  effects  of,  or  otherwise  in- 
debted to,  such  absentee,  a  decree  cannot  be 
entered  against  the  defendant  in  this  country  until, 

by  legal   proof,  and  regular  proceedings,  the 
611     plaintiff  has  established  his  'claim  against  the 
absentee. 
Gibson  V.  White.  M 

2.  In  such  case,  if  the  defendant  in  this  country 
appear  not  to  be  a  debtor  of  the  absentee,  but  to 
hold  effects  belonging  to  him.  by  a  title  not  effec- 
tual against  creditors,  or  without  any  title  at  all,  he 
should  be  considered  personally  responsible,  only 
for  so  much  as  he  may  have  consumed,  or  appro- 
priated to  his  own  use,  so  as  not  to  be  forthcoming, 
or  for  the  profits  he  may  have  received:  but.  for 
that  amount,  a  decree  may  be  made  against  him, 
personally,  in  the  first  place,  holding  the  property 
in  his  hands  ultimately  bound,  if  he  be  Insolvent; 
and  for  the  balance  of  the  plaintiff's  claim,  the 
court  may  proceed,  in  the  first  place,  against  the 
property  itself,  either  by  considering  such  defend- 
ant a  trustee  thereof  for  the  use  of  creditors,  and 
directing  a  sale  unless  the  debt  be  paid  by  a  given 
day,  or  by  sequestering  it  (under  the  act  of  assem- 
bly) as  the  property  of  the  absentee.  lb. 

BAIL. 

1.  It  seems,  that  a  special  bail's  surrender  of  his 
principal  to  the  sheriff  is  effectual,  without  his  ex- 
hibiting a  ball  piece,  or  other  written  evidence  of 
his  being  bail:  If  the  surrender  be  made  in  the 
county,  in  the  court  of  which  he  was  accepted  and 
entered  as  special  ball,  in  open  court;  and  it  appear 
that  the  fact  was  known  to  the  sheriff,  who,  never- 
theless, refused  to  accept  the  surrender,  and  hold 
the  principal  In  custody. 

Evans  V.  Preeland,  119 

2.  Where  the  defendant  to  a  suit  has  not  pleaded, 
but  his  appearance  ball  has,  a  judgment  stating, 
that  "the  attorney  for  the  defendant  withdraw  his 
plea.  &c..  and,  therefore,  that  the  plaintiff  recover 
against  the  defendant,"  must  be  understood  as  a 
judgment  against  the  ball  only,  (without  including 
the  principal,)  and  is  therefore  erroneous. 

Lee's  adm'r  v.  Carter  &  Forbes.  ^       121 

8.  If  the  defendant  in  an  action  of  covenant  die 
after  judgment  by  default  against  him  and  the  ball 
for  his  appearance,  and  before  a  writ  of  Inquiry 
executed,  the  plaintiff  cannot  have  a  scire  facias 
against  the  bail,  but  only  against  the  executors  and 
administrators  of  the  defendant. 

Saunders  v.  Qalnes,  226 


4.  A  debtor,  belnff  surrendered  to  the  sheriff  by 
his  special  ball,  (after  judgment  against  him  in  a 
county  court)  cannot  legally  be  detained  In  jail,  or 
within  the  prison  bounds,  on  a  bond  given  for  that 
purpose,  more  than  twenty  days  from  the  time  of 
such  surrender,  if  the  creditor,  his  attorney  or 
affent  do  not  within  that  time,  charge  him  in  exe- 
cution in  writing. 

Oreen  v.  Garrett  8S0 

6.  A  clerk's  entering  and  confirming  a  judgment, 
at  rules,  against  a  defendant,  and  another  person 
as  '^security  for  his  appearance,*'  is  not  snfllcient 
to  make  such  person  liable  as  appearance  ball;  but 
a  copy  of  the  bail  bond  should  be  inserted  in  the 
transcript  of  the  record;  for  want  of  which,  the 
judgment  should  be  reversed. 

Quarles  v.  Buford,  487 


BAILMENT. 


See  Slaves,  No.  10,  and 
Williams  V.  Moore, 


810 


BAR. 


1.  It  seems,  that  a  final  decree,  in  a  suit  by  lega- 
tees for  the  division  of  a  testator's  estate.  Is  a  bar 
to  a  bill  exhibited  by  the  same  persons,  or  their 
legal  representatives,  suggesting  that  the  executor 
had  kept  back  a  part  of  the  property,  bat  not  aver- 
ring that  this  was  new  matter,  since  discovered,  or 
that  the  decree  was  obtained  by  fraud. 

Legrand  v.  Francisco.  88 

2.  If  a  j  udgmen  t  in  a  summary  motion  be  Reversed 
on  the  ground  that  the  plaintiff's  claim  is  not  sup- 
ported by  evidence,  the  appellate  court  should  pro- 
ceed to  enter  judgment  that  the  plaintiff  take 
nothing  by  his  motion.  And  such  judg'ment  would 
be  a  bar  to  another  motion  for  the  same  cause  of 
action.  But  if  such  judgment  be  not  entered,  the 
judgment  of  reversal  is  too  imperfect  to  be  a  legral 
bar. 

Webb,  ex'or  of  Osborne,  v.  M'Neil.  184 

8.  The  pendency  of  the  bill  In  equity  in  a  county 

court,  after  dissolution  of  an  Injunction,  is  no  bar 

to  the  complainant's  obtaining  another  injunction 

from  the  superior  court  of  chancery. 

Roberts  v.  Jordans,  pi.  1,  488 

BARGAIN  AND  SALE. 

1.  A  deed  of  bargain  and  sale  from  a  person  who 
(having  the  right  to  enter)  has  formally  and  peace- 
ably entered  on  the  land  thereby  conveyed,  is  gt>od 
to  pass  his  title:  notwithstanding  another  person 
was  in  actual  and  adverse  possession  of  the  same 
land  at  the  time  of  such  entry  and  conveyance. 

Birthright  lessee  of  Hall,  v.  Hall,  pL  2,  686 

BASTARD  CHILD. 

1.  Under  the  18th  section  of  the  act  of  1792.  '*pro- 
vldingfor  the  poor,"  &c.,  a  person  is  not  to  be 
bound  to  support  a  bastard  child,  unless  it  appear 

that  such  child  has  either  actually  been,  or  is 
612     likely  to  be,  'chargeable  to  the  parish.    And 

where  the  bastard  child  has  never  been  placed 
on  the  parish  list  but  has  been  supported  without 
any  engagement  of  the  overseers  of  the  poor  re- 
specting it  the  court  is  not  authorized  to  enter  a 
retrospective  judgment  compelling  the  alleired 
father  to  pay  for  its  previous  maintenance. 
Fall  V.  The  Overseers  of  the  Poor  of  Ausrusta 

County,  406 

2.  If  a  single  woman,  having  been  delivered  of  a 
bastard  child,  on  her  oath  charge  a  certain  man 
with  being  Its  father,  and  aver  that  there  Is  no  pos- 
sibility of  her  being  mistaken;  it  is  competent  for 
the  person  accused  to  Invalidate  her  testimony  by 
proving  that  about  nine  months  before  its  birth, 
she  was  guilty  of  criminal  intercourse  with  other 
men:  but  if  the  defendant  admit  that  he,  also,  had 
criminal  intercourse  with  her  about  the  same  time, 
such  proof  may  be  rejected,  and  he  may  be  con- 
fined to  proof  of  the  general  character  of  the 
mother.  lb. 

BILL  IN  CHANCERY. 

1.  Under  the  prayer  for  general  relief,  the  plain- 
tiff, in  equity,  cannot  recover  a  claim  distinct  from 
that  demanded,  or  put  in  issue,  by  his  bllL 

Sheppard's  ex'or  v.  Starke  and  wife,  29 

2.  It  seems,  that  a  final  decree,  in  a  suit  by  legatees 
for  the  division  of  a  testator's  estate,  is  a  bar  to  a 
bill  exhibited  by  the  same  persons,  or  their  legral 
representatives,  suggesting  that  the  executor  had 
kept  back  a  part  of  the  property,  but  not  averring 
that  this  was  new  matter,  since  discovered,  or  that 
the  decree  was  obtained  by  fraud. 

Legrand  v.  Francisco,  88 

8.  See  Amendment  No.  2. 

Boykin's  devisees  v.  Smith  and  others,  102 

4.  See  Towns,  No.  2,  and 

Mayo  V.  Murchle.  pi.  4.  868 
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BILL  OP  EXCEPTIONS. 

1.  On  a  bill  of  exceptions  to  the  opinion  of  tbe 
court  below«  refusing  to  ffrant  a  continuance,  the 
appellate  court  onrht  not  to  reverse  the  judgment, 
for  a  firround  of  continuance  not  stated  in  such  ex- 
ceptions. 

Ross  ▼.  Norvell.  170 

2l  Where,  for  reasons  appearing  to  the  court, 
(though  not  specified.)  a  verdict  is  set  aside,  with- 
out requiring  payment  of  coste,  the  appellate  court 
will  take  it  for  granted  those  reasons  were  sufll- 
cient.  no  bill  of  excepti6ns  being  filed. 

Humev.  Beale,  S20 

BILL  OP  EXCHANGE. 

1.  A  copy  of  a  bill  of  exchange  and  notarial  pro- 
test, with  an  affidavit  of  the  payee,  that  the  original 
is  lost  or  mislaid,  is  not  legal  evidence  to  charge  the 
drawer. 

Wright  V.  Hencock  &  Co.,  pi.  8,  631 

BILL  OP  LADING. 

1.  If  a  creditor,  holding  a  deed  of  trust  to  secure 
his  debt  antedate  a  bill  of  lading  for  part  of  the 
property,  for  the  purpose  of  overreaching  another 
creditor  who  had  previously  obtained  a  bill  of  lad- 
ing for  the  same,  this  is  a  badge  of  fraud,  which 
may  operate  to  deprive  him  of  the  advantage  of  the 
deed. 

Wright  V.  Hencock  &  Co.,  pi.  8,  621 

BILL  OP  REVIEW. 

1.  A  decree  which  is  final  in  all  respects,  except 
that  "liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  court  for  its  further  interpo- 
sition if  it  should  be  found  necessary."  may  be 
amended  on  motion.  In  a  summary  way.  or  by  bill 
of  review. 

Sheppard*s  ex'or  v.  Starke  and  wife.  29 

2.  It  is  no  ground  for  a  bill  of  review,  that  the 
party  was  prevented  from  proving  certain  impor- 
tant facts,  by  wrong  advice  of  one  of  his  counsel,  or 
that  the  other  was  unable  to  attend  to  the  cause, 
when  called  for  trial,  which  circumstance  was  un- 
known to  the  party  until  after  the  decree. 

Franklin  V.  Wilkinson.  112 

BILL  OP  SALE. 

1.  An  absolute  bill  of  sale,  of  slaves,  by  an  exec- 
utor, who  is.  nevertheless,  permitted  to  retain  the 
possession  thereof,  is  fraudulent  and  void,  as  to 
legatees,  as  well  as  creditors  and  purchasers. 

Robertson  v.  Ewell,  1 

BLANKS. 

1.  After  verdict  in  an  action  for  breach  of  a  prom- 
ise to  marry,  judgment  ought  not  to  be  reversed,  on 
the  ground  that  the  time  when  the  marriage  was 
to  be  solemnized,  is  left  blank  in  the  declaration. 

Milstead  v.  Redman.  210 

2.  A  count  for  money  had  and  received  adjudged 
ffood  after  verdict  although  the  sum  received  was 
left  blank. 

Hall  V.  Smith.  Toung  &  Hyde,  pi.  8,  660 

BOND. 
1.  An  executor  ought  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  security 
be  given,  by  the  distributees,  as  required  by  the  act 
of  assembly  in  the  case  of  an  administrator. 

Sheppard's  ex'or  v.  Starke  and  wife.  20 

9.  The  assignee  of  the  bond  is  not  in  a  better  situ- 
ation than  the  assignor. 

Stockton  V.  Cook.  68 

613  *t.  A  writing,  beginning.  "Know  all  men.  Ac, 
that  I,  H.  R.,  of  the  county,  &c..  am  held  and 
firmly  bound,"  &c.,  and  running  throughout  in  the 
name  of  H.  R.  alone,  is  not  to  be  received  as  evi- 
dence in  support  of  a  declaration,  against  H.  R.  and 
H.  B..  charging  that  they  both  acknowledged  them- 
selves to  be  Indebted,  Ac  i  notwithstanding  the  name 
of  H.  B.  was  signed  under  that  of  H.  R.,  and  issue 
was  not  Joined  on  the  plea  of  non  est  factum,  or  nil 
debet,  but  of  payment  by  H.  B. 

Bell  V.  Allen's  adm'r,  118 

4.  See  Appeal.  No.  8. 

Lewis  V.  Long,  138 

6.  Quaere,  whether  proof  of  any  confession  by  the 
assignor  of  a  bond  after  the  assignment  that  the 
money  had  been  paid  to  him  before  the  assignment. 
can  be  given  in  evidence  against  the  assignee.  lb. 
6.  In  an  action  of  debt  against  one  obligor  only,  if 
the  declaration  describe  the  bond  as  joint  and  do 
not  state  the  other  obligor  to  be  dead,  it  is  a  fatal 
error,  (though  not  pleaded  in  abatement)  and  is 
not  cured  by  verdict 

Newman  v.  Graham,  187 


7.  A  declaration  in  debt  against  two  partners  in 
trade,  charging  that  one  of  them  executed  the  bond 
for  himself  and  another,  (without  any  other  aver- 
ment) is  too  defective  to  support  a  judgment 
against  such  other  partner,  though  he  pleaded  pay- 
ment and  a  verdict  was  found  against  him. 

Garland  v.  Davidson.  180 

8.  The  security  in  a  bond,  for  the  prosecution  of 
an  injunction,  is  not  liable  for  the  costs  and  dam- 
ages which  may  accrue  on  an  appeal  to  a  superior 
court 

Woodson  V.  Johns,  280 

0.  In  a  debt  on  a  bond,  with  a  collateral  condition, 
the  plaintiff  cannot  recover  any  damages  not  de- 
manded in  the  declaration,  or  in  the  assignment  of 
breaches.  lb. 

10.  The  act  of  assembly,  allowing  damages  on  the 
affirmance  of  decrees  in  chancery,  does  not  author- 
ize the  recovery  of  such  damages,  of  a  security,  in  a 
bond  bearing  date  before  that  act  lb. 

11.  In  debt  on  a  bond,  if  the  defendant  after  crav- 
ing oyer,  plead  "payment"  and  it  appear,  from  the 
condition  of  the  bond,  that  only  a  part  of  the  debt 
had  become  due  at  the  time  of  institution  of  the 
suit  the  plea  extends  to  that  part  only,  and  not  to 
sums  which  might  become  due  thereafter. 

Thatcher  &  Herndon  v.  Taylor  &  Cochrane.     249 

12.  A  Judgment  on  a  bond,  for  payment  of  a  debt 
by  instalments,  should  be.  "for  the  debt  in  the  dec- 
laration mentioned,  to  be  discharged  by  the  sum 
due  at  the  time  of  institution  of  the  suit  reserving 
liberty  to  the  plaintiff  to  resort  to  a  scire  facias  to 
recover  such  other  damages  as  might  thereafter 
arise  under  "the  condition  of  the  bond."  lb. 

13.  It  is  no  plea,  to  an  action  upon  an  injunction 
bond,  "that  the  injunction  was  not  dissolved  uncon- 
ditionally, but  upon  terms  that  the  plaintiff,  at  law, 
should  execute  a  bond  for  securing  the  title  to  a 
tract  of  land:"  without  averring  in  the  plea  that 
such  bond  was  not  thereupon  given. 

Gray  &  Scott  v.  Campbell,  2fil 

14.  Where  an  injunction  is  dissolved  upon  a  condi- 
tion, and  that  condition  has  been  complied  with  by 
the  defendant  in  equity,  the  surety,  in  the  injunc- 
tion bond,  is  not  exonerated.  lb. 

16.  See  Prison  Bounds,  and 
Green  v.  Garrett  830 

16.  A  court  of  equity  will  not  compel  a  security  in 
a  bond,  to  contribute  to  the  relief  of  his  co-security, 
who  has  been  forced  to  pay  the  debt  unless  it 
appear,  that  due  diligence  was  used,  without  effect 
to  obtain  reimbursement  from  the  principal  obligor, 
or  that  he  was  insolvent 

M'Cormack*s  adm'r  v.  Obannon*8  ex'or,  &c.,  484 

17.  A  clerk's  entering  and  confirming  a  judgment, 
at  rules,  against^a  defendant  and  another  person, 
as  "security  for  his  appearance,"  is  not  sufficient  to 
make  such  person  liable  as  appearance  bail,  but  a 
copy  of  the  ball  bond  should  be  inserted  in  the 
transcript  of  the  record,  for  want  of  which,  the 
judgment  should  be  reversed. 

Quarles  v.  Buford,  487 

18.  A  court  of  equity  having  dissolved  an  inj unc- 
tion against  the  assignee  of  a  bond,  because  the 
payments,  for  which  credits  are  claimed  by  the 
complainant  were  made  to  the  obligee  after  notice 
of  the  assignment  ought  further  to  decree,  that  the 
obligee  (being  a  defendant  to  the  bill)  do  repay  the 
sums  so  received  by  him,  so  soon  as  the  complain- 
ant shall  have  paid  the  amount  of  the  judgment  to 
the  assignee. 

Roberts  v.  Jordans,  pi.  8,  488 

10.  An  administrator  may  declare  in  the  debet 

and  detinet  on  a  bond  executed  to  himself  as  such, 

and  his  executor  or  administrator  has  a  right  to 

bring  an  action  upon  it 

Bowden.  ex'or  of  Moore,  v.  Taggart  518 

20.  See  Devisees.  Nob.  46,  48. 
Poster  and  wife  v.  Crenshaw's  ex'ors.  614 

21.  See  Administration  Bond,  and 
Meade  and  others  v.  Brooking.  648 

22.  See  Administration  Bond,  No.  2,  and 
Halrston  v.  Hughes  and  others,  668 

BOOKS  OP  ACCOUNTS. 

1.  In  what  case  a  court  of  equity  may  direct  the 
books  of  a  party  rendering  an  account  to  be  pro- 
duced. 

Preeland,  &c,  v.  CJocke's  representatives,  pi.  2,  862 

BREAC!H. 

1.  In  an  action  upon  a  written  agreement,  for  the 
sale  of  a  tract  of  land,  setting  forth  that  the  vendor 
agreed  to  give  the  vendee  possession,  and  a  convey- 
ance free  of  Incumbrances,  on  or  before  a  cer- 
tain day;  for  which  the  vendee  agreed  to 
814  *pay  to  the  vendor  part  of  the  purchase  money 
on  the  same  day,  and  to  give  him,  for  the  bal- 
ance, a  deed  of  trust,  or  such  other  security  as  he 
might  require;  and  that  the  conveyance  was  not  to 
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be  executed  until  the  first  paymeDt  was  made  and 
security  given;  the  declaration,  in  behalf  of  the 
vendor,  sufficiently  charged  a  breach,  by  stating 
that  the  plaintiff  was,  on  that  day,  in  lawful  and 
peaceful  possuession  of  the  land,  and  ready  to  give 
the  defendant  possession,  with  a  proper  conveyance, 
clear  of  all  incumbrances,  but  that  the  defendant 
failed  to  make  the  payment  and  give  the  security. 
Moss  V.  Stipp,  160 

2.  What  pleas,  to  such  a  declaration,  are  insuffi- 
cient, lb. 

8.  See  Declaratif>n,  No.  12. 
Woodson  V.  Johns.  280 
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CAPIAS  AD  SATISFACIENDUM. 

1.  See  Execution,  No.  2,  and 
Dix  V.  Evans,  pi.  2, 

CARRIER. 

1.  A  common  carrier  is  liable  for  all  accidents  to 
goods  intrusted  to  him  for  transportation,  except 
such  as  arise  from  the  act  of  Qod,  the  act  of  the 
enemies  of  the  commonwealth,  or  the  act  of  the 
owner  of  the  ffoods. 

Murphy,  Brown  &  Co.  v.  Staton,  280 

2.  In  such  case,  if  a  loss  happen,  the  onus  pro- 
bandi  lies  on  the  carrier,  to  exempt  him  from  the 
liability.  And  it  is  not  enough  for  him  to  prove, 
(where  the  goods  are  carried  by  water.)  and  the 
navigation  is  attended  with  so  much  danger,  that  a 
loss  may  happen  notwithstanding  the  utmost  en- 
deavours of  the  watermen  and  crew  to  prevent  it; 
that  the  person  conducting  the  boat  possesses  com- 
petent skill,  has  used  due  diligence,  and  provided 
hands  of  sufficient  strength  and  experience  to  assist 
him.  lb. 

CASE,  (ACTION  UPON  THE.) 


1.  See  Action,  No.  7. 
Custis  V.  Lane,  pL  2, 


1^79 


CHANCERY. 


1.  See  Parties,  No.  1. 

Sheppard's  executor  v.  Starke  and  wife,  20 

Also,  Chancery.  No.  6.  and 
Branch's  adm*x  v.  Booker's  adm*r,  48 

2.  In  a  suit  in  chancery,  on  behalf  of  a  person  who 
claimed  a  share  of  a  residuum  as  purchaser  from 
one  of  the  legatees,  the  administrator  de  bonis  non, 
and  all  the  children  of  the  tesUtor  were  defendants 
to  the  bill;  but  proceedings  were  had  against  two 
of  them  only,  viz.  the  legatee,  of  whom  the  plaintiff 
purchased,  and  another  who  also  claimed  the  same 
share  by  a  pretended  purchase,  it  appearing  that 
by  a  decree  in  a  suit  in  behalf  of  the  administrator 
de  bonis  non,  a  division  among  certain  persons,  as 
residuary  legatees,  had  been  directed,  and  one  of 
the  defendante,  now  before  the  court,  had  been 
ordered  to  pay  to  the  other  the  share  in  question. 
Yet  it  was  determined  that  proceedings  should 
have  been  had  against  all  the  defendants,  and  the 
cause  was  remanded  to  the  court  below  for  that 
purpose. 

purcell  V.  Maddox,  TO 

8.  Where  a  defendant  in  chancery  has  not  an- 
swered the  bill,  it  is  error  to  enter  a  final  decree 
against  him,  without*  the  previous  service  of  a 
deciee  nisi.  And  his  s^PPearing  before  commission- 
ers appointed  to  take  an  account,  or  having  notice 
of  their  proceeding  to  take  it  does  not  preclude  him 
from  making  this  objection. 

Legrand  v.  Francisco,  88 

4.  It  seems,  that  a  final  decree,  in  a  suit  by  lega- 
tees for  the  division  of  a  testator's  esute,  is  a  bar 
to  a  bill  exhibited  by  the  same  persons,  or  their 
legal  representatives,  suggesting  that  the  executor 
had  kept  back  a  part  of  the  property,  but  not  aver- 
ring that  tills  was  new  matter,  since  discovered,  or 
that  the  decree  was  obtained  by  fraud.  lb. 

b.  Under  the  8d  section  of  the  act  of  January  20th, 
1804.  concerning  the  proceedings  in  courts  of  chan- 
cery, (Rev.  Code,  vol.  2.  p.  20,)  an  appeal  from  an 
order  dissolving  an  injunction,  could  not  be  taken, 
but  only  from  the  dismission  of  the  bill. 

Pitts,  ex'or  of  Rowzee,  v.  Tldwell,  88 

0.  It  is  not  competent  to  a  complainant  to  dismiss 
his  bill,  and  then  object,  in  an  appellate  court,  that 
the  prayer  thereof  has  not  been  decreed  in  his 
favour.  lb. 

7.  Where  an  injunction  is  wholly  dissolved  in  a 
county  or  corporation  court,  the  bill  Is  not  to  stand 
dismissed,  until  two  succeeding  courts  have  been 
held  thereafter  in  such  county  or  corporation :  and 
the  appellate  court  will  not  presume,  from  length 
of  time,  that  two  such  courts  were  held;  but  this 
circumstance  must  explicitly  appear  in  the  tran- 
script of  the  record.  lb. 

8.  Quaere.  If  It  do  explicitly  appear  that  two 
such  courts  were  held,  and  it  do  not  appear  that,  at 
or  before  the  second  court,  any  cause  was  shown 


against  the  dismission  of  the  bill,  can  theclerkiB 
neglecting  to  enter  the  dismission  have  the  effect  of 
keeping  the  cause  on  the  docket?  lb. 

0.  In  a  suit  in  chancery  against  a  defendant,  who 
is  out  of  this  country,  and  another,  within  the  same, 
having  in  his  hands  effects  of.  or  otherwise 
015  Indebted  to,  such  ^absentee,  a  decree  cannot 
be  entered  against  the  defendant  in  this 
country,  until,  by  legal  proof,  and  regular  proceed- 
ings, the  plaintiff  has  established  hU  claim  against 
the  absentee. 

Gibson  V.  White,  »^ 

ia  In  such  case,  if  the  defendant  in  this  country, 
appear  not  to  be  a  debtor  of  the  absentee,  but  U> 
hold  effects  belonging  to  him.  by  a  title  not  effectual 
against  creditors,  or  without  any  title  at  all,  he 
should  be  considered  personally  responsible,  only 
for  so  much  as  he  may  have  consumed,  or  appro* 
priated  to  his  own  use,  so  as  not  to  be  forthcoming* 
or  for  the  profits  he  may  have  received;  bat  for 
that  amount  a  decree  may  be  made  against  him 
personally,  in  the  first  place;  holding  the  property 
In  his  hands  ultimately  bound,  if  he  be  Insolvent; 
and.  for  the  balance  of  the  plaintiff*s  claim,  the 
court  may  proceed,  in  the  first  place,  against  the 
property  itself,  either  by  considering  such  defend- 
ant a  trustee  thereof  for  the  use  of  creditors,  and 
directing  a  sale  unless  the  debt  be  paid  by  a  given 
day :  or  by  sequestering  it,  (under  the  act  of  assem* 
bly,)  as  the  property  of  the  absentee.  lb. 

11.  Quaere,  after  a  suit  in  chancery  has  been  set 
for  hearing,  has  the  plaintiff  a  right  to  amend  his 
bill  before  the  hearing,  as  a  matter  of  course,  npcyi 
paying  the  defendant  all  costs  occasioned  thereby? 
Or  in  such  amendment  to  be  permitted,  only  npon 
good  cause  shown? 

Boykin's  devisees  v.  Smith  and  others,  lOt 

12.  See  Practice,  No.  4. 

Franklin  v.  Wilkinson.  11^ 

18.  It  is  no  ground  for  a  bill  of  review,  that  th^ 
party  was  prevented  from  proving  certain  impor- 
tant facts,  by  wrong  advice  of  one  of  his  counsel; 
or  that  the  other  was  unable  to  attend  the  cause* 
when  called  for  trial,  which  circumstance  was 
unknown  to  the  party  until  after  the  decree.       lb. 

14.  The  court  of  chancery  cannot  correct  on 
motion,  or  by  bill  of  review,  any  error  apparent 
on  the  face  of  the  proceedings,  in  a  decree  which 
has  been  affirmed  by  the  court  of  appeals. 

Campbell  v.  Price  and  others.  227 

15.  In  a  decree  of  reversal,  the  appellate  court  will, 
if  requested,  farther  direct  that  in  case  the  money 
and  costs  recovered  by  the  appellee  shall  have 
been  paid,  the  same  be  refunded,  with  lawful 
interest  from  the  time  of  payment 

Stanard  v.  Brownlow.  229 

10.  A  decree  in  chancery,  declaring  the  court's 
opinion  that  an  agreement  for  the  sale  of  a  tract 
of  land  should  be  specifically  performed  by  both 
the  parties,  and  directing  the  vendee  to  execute  a 
mortgage  of  the  same  land  to  secure  the  purchase 
money,  is  to  be  understood  as  requiring  the  vendor, 
in  the  first  place,  to  make  a  title  to  him. 

Mayo  V.  Purcell,  24t 

17.  See  Assignment  No.  8. 

Foreman  v.  Newkirk  and  others,  275 

18.  A  suit  in  chancery  being  brought  by  legatees 
against  the  executors  and  widow  of  the  testa- 
tor, for  a  settlement  of  the  administration  ac- 
count and  distribution  of  the  personal  estate 
among  the  plaintiffs;  if  it  appear  that  the  widow 
has  not  fully  received  her  share,  the  court  should 
not  dismiss  the  bill  as  to  her,  but  decree  in  her 
favour  the  sum  to  which  she  appears  entitled. 

Ball's  devisees  v.  Ball's  ex'rs  and  widow.  27» 
10.  See  Vouchers.  Nos.  1, 2,  8. 

M'Call  V.  Peachy 's  adm'rs.  pi.  12,  IS,  14.  288 

2a  See  Superior  Court  of  Chancery.  No.  1. 

Roberts  v.  Jordans.  pL  1.  488 

21.  See  Injunction.  No.  17.  and 

Wilson   &   Trent    v.   Butler    and     others, 

gl.  1.  .660 

ee  Administration  Bond.  No.  2,  and 
Halrston  v.  Hughes  and  others.  568 

CHARTER   PARTY. 

1.  If  persons  contracting  by  a  charter  party  under 
seal,  bind  themselves,  each  to  the  other,  as  on  their 
own  behalf,  each  may  maintain  an  action,  for 
covenant  broken,  against  the  other,  in  his  individual 
capacity,  notwithstanding  they  were  described  in 
the  introductory  part  of  the  instrument,  and  in 
their  signatures,  as  agents  for  other  persons. 

HartBhorne  v.  Whittles,  857 

CHILDREN. 

1.  If,  by  a  deed  of  marriage  settlement  duly  re- 
corded, slaves  be  conveyed  to  certain  trustees  and 
their  heirs,  to  the  use  of  the  wife,  for  life;  and. 
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after  her  death,  to  the  nse  of  the  husband  for  Ufe: 
and.  after  the  death  of  the  survlyor.  to  the  nse  of 
the  children  of  the  marriaffe,  equally  to  he  divided 
between  them,  and  their  heirs  forever:  upon  the 
deaths  of  the  husband  and  wife,  the  children  of  the 
marriage  are  entitled,  not  only  to  the  equitable, 
but  the  absolute  leffal  estate. 

Baird  V.  Bland  and  others,  pL  1,  570 

8.  In  such  case,  if  the  parents,  in  their  lifetime, 

be  deprived  of  the   slaves,  and   depart    this  life, 

leaving  children  under  aye,  the  act  of  limitations 

.  does  not  run  a^rainst  the  children,  until  they  attain 

the  afire  of  twenty-one  3'ears,  pi.  2.  lb. 


CITIZENSHIP. 

1.  See  Columbia.  (District  of.)  and 
Custis  V.  Lane,  pi.  1, 

COLUMBIA,  (DISTRICT  OP.) 


679 


1.  A  person  who,  at  the  time  of  the  cession  of 
616  the  District  of  Columbia  to  the  United  *State8. 
resided  in  that  part  of  the  county  of  Fairfax 
which,  by  the  said  cession,  was  comprehended  in 
that  District,  and  who  has  continued  to  reside 
there  ever  since,  is  not  entitled  to  vote  for  mem- 
bers of  the  general  assembly,  notwithstanding  he 
was  bom  in  Virginia,  and  possesses  a  freehold 
therein. 

Custis  V.  Lane.  pi.  1,  679 


COLLUSION. 

1.  See  Praud,  Nob.  10,  11,  and 
Wriffht  V.  Hencock  &  Co.,  pL  1,  9, 

CJOMBINATION. 

1.  See  Fraud,  Nos.  10, 11,  and 
Wriffht  V.  Hencock  &  Co.,  pi.  1,  2, 
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(X)MMISSIONS. 

1.  In  this  case,  a  commission  of  five  per  cent  on 
the  moneys  received  by  the  executor,  was  allowed 
him,  in  lieu  of  all  expenses;  such  commission  to  be 
deducted  from  the  balance  due  the  estate  at  the 
end  of  each  year. 

Sheppard*s  ex'rs  v.  Starke  and  wife,  pi.  7,         90 

2.  An  executor  may  reasonably  be  allowed  a 
commission  of  ten  per  centum  on  moneys  re- 
ceived by  him,  where  the  debts  were  very  small 
and  numerous,  and  the  debtors  presumed  to  have 
been  much  dispersed. 

Cavendish  v.  Fleming,  198 

8.  In  this  case,  under  circumstances  of  extraor- 
dinary trouble  attendant  on  the  administration, 
the  administrator  was  allowed  a  commission  of  ten 
per  centum,  on  all  specie  received  by  him,  in  full 
satisfaction  for  receiving,  putting  out,  and  paying 
away  the  same:  as,  also,  for  his  trouble  and  serv- 
ices  in  the  administration  and  management  of  the 
estate:  such  commission  to  be  allowed  only  once,  on 
receiving  the  same  sum  of  money:  and  as  to  the 
paper  money,  a  commission  was  allowed  of  five  per 
centum  on  the  value  thereof,  when  received,  and 
the  same  on  the  value  thereof  when  paid  away, 
according  to  the  legal  scale  of  depreciation. 

M*Call  V.  Peachy's  adm'r.  pi.  17,  288 

COMMON, 
1.  See  Equity.  No.  32,  and 
Mayov.  Murchie,  pi.  1. 
2.  See  Towns,  No.  8,  and  pi.  4, 

CJOMPENSATION. 

1.  See  Purchaser.  No.  18. 

Foreman  v.  Newkirk  and  others.  876 

2.  If  lands  be  sold  according  to  certain  metes  and 
bounds,  and  by  a  covenant  under  seal,  the  vendor 
agreed  to  warrant  the  title  against  all  persons 
whatsoever,  he  is  bound  to  include  in  a  conveyance 
with  general  warranty:  and,  in  case  of  eviction,  to 
make  compensation  for  all  the  lands  within  those 
bounds,  which  he  held  and  claimed,  as  his  own,  at 
the  time  of  the  sale,  and  showed  to  the  purchaser 
as  part  of  the  lands  sold,  notwithstanding  his  title 
thereto  may  be  defective.  But  he  is  not  bound  to 
convey  lands  which  were  not  held  and  claimed 
by  him  at  the  time  of  the  sale,  nor  shown  as  part 
of  the  lands  sold,  although  his  title-papers  may 
comprehend  them. 

Beverley  v,  Lawson's  heirs,  pi.  8.  817 

8.  Where  a  lease  is  assigned,  and  the  assignee  is 
evicted  through  a  defect  in  the  lessor's  title,  he 
may  sue  the  lessor  for  compensation. 

M'Clenahan  v.  Qwynn,  666 

(X)MPROMISE. 
1.  Under  what  circumstances  a  right  to  relief  in 
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lb. 


equity  maybe  lost  by  acts  of  confirmation  and  com»- 
promise. 

Mason  v.  WlUlams,  126 

CONCEALMENT. 

1.  If  an  agent,  employed  to  sell  a  tract  of  land, 
become,  himself,  the  purchaser,  by.bargainlng  with 
his  employer,  from  whom  he  conceals  the  fact  that 
a  better  price  could  be  got  from  another  person,  he 
Is  guilty  of  fraud,  and  the  contract  ought  to  be 
vacated. 

Moseley's  adm'rs  and  heirs  v.  Buck  &  Bran- 
der,  282 

2.  In  such  case,  the  court  of  equity  will  compel 
him  to  reconvey  the  land,  on  receiving  back  his 
purchase  money,  with  interest,  and  make  him  ac- 
count for  the  rents  and  profits.  lb. 

CONDITION. 

1.  Where  an  injunction  is  dissolved  upon  a  con- 
dition, and  that  condition  has  been  complied  with 
by  the  defendant  in  equity,  the  surety  in  the  in- 
junction bond  is  not  exonerated. 

Gray  &  Scott  v.  Campbell,  261 

CONFESSION. 

1.  Quaere,  whether  proof  of  any  confession,  by 
the  assignor  0f  a  bond,  after  the  assignment,  that 
the  money  had  been  paid  to  him  before  the  assign- 
ment, can  be  given  In  evidence  against  the  as- 
signee? 

Lewis  V.  Long,  186 

(X)NPESSION  OP    JUDGMENT. 

1.  A  confession  of  Judgment  and  release  of  equity, 

will  be  supported,  though  made  by  a  man  of 
617  weak  understanding,  in  the  *habit  of  making- 
improvident  bargains,  addicted  to  intoxica- 
tion, and  embarrassed  in  his  circumstances;  and, 
though  such  confession  was  induced  by  the  plain- 
tiff's giving  him  time  to  pay  the  money,  if  no  other 
infiuence  was  exerted,  and  no  fraud  was  committed 
in  obtaining  such  confession,  the  same  being  de- 
liberately and  voluntarily  made  by  the  defendant, 
or  by  virtue  of  a  power  of  attorney,  deliberately 
and  voluntarily  executed  by  him. 

Mason  v.  Williams,  186 

2.  A  defendant's  relinquishing  his  plea,  and 
agreeing  to  the  plaintiff's  damages,  is  a  confession 
of  Judgment,  and,  of  course,  a  release  of  errors. 

Cooke  V.  Pope's  adm'r,  167 

8.  A  confession  of  judgment  for  no  certain  sum. 
In  an  action  sounding  in  damages,  is  not  sufficient 
to  authorize  the  court  to  assess  the  damages  and 
enter  Judgment  for  a  ceruln  sum,  but  a  writ  of 
inquiry  should  be  executed. 

Dunbar  v.  Llndenbergers,  168 

CONFIRMATION. 

1.  Under  what  circumstances  a  right  to  relief  in 
equity  may  be  lost  by  acts  of  confirmation  and 
compromise. 

Mason  v.  Williams,  126 

CJONNIVANCE. 

1.  If  a  creditor  holding  a  deed  of  trust,  to  secure 
his  debt  permit  the  grantor  to  take,  use,  and  sell 
the  property,  (contrary  to  the  tenor  of  such  deed,) 
or  connive  at  his  doing  so.  it  is  a  badge  of  fraud, 
which  may  deprive  him  of  the  advantage  of  the 
deed. 

Wriffht  V.  Hencock  &  Co..  pi.  8,  261 

(X)NSENT. 

1.  Upon  a  county  court's  overruling  a  motion  for 
dissolution  of  an  injunction,  the  parties  cannot 
make  the  injunction  perpetual,  by  consent  in 
order  that  an  appeal  may  be  taken :  but  to  author- 
ize an  appeal,  the  cause  must  be  regularly  proceeded 
in,  to  a  final  decree. 

Blakey  t.  West,  76 

2.  See  Equity,  No.  84.  and 

Mayo  V.  Murchie,  pi.  8.  868 

CONSIDERATION. 

1.  See  Lands.  No.  2.  and 

Shobe's  ex'rs  v.  Carr  and  wife,  pi.  4,  10 

2.  In  assumpsit  against  the  assignor  of  a  bond, 
a  consideration  for  the  assignment  ought  to  be  set 
forth  in  the  declaration:  and  if  it  be  omitted.  Judg- 
ment may  be  arrested. 

Hall  V.  Smith.  Young  &  Hyde,  pi.  2.  660 

CJONSTITUTION. 
1.  Quaere,  whether  any    action   lies  against  an 
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officer,  for  acting  in  obedience  to  a  lefflslative  act, 
found  to  be  in  conflict  wltb  the  conititutlon? 

CuBtis  T.  Lane,  pi.  8.  670 

CX)NSTBUCnON  OP  LAWS. 

1,  Constraction  of  tbe  act  of  1786,  ch.  01.  8.  8, 
declaring  that  a  posthumous  child,  pretermitted  In 
Ills  father's  will,  is  to  have  the  same  portion  of  his 
«state  as  If  he  had  died  Intestate.  See  Posthumous 
Child,  and 

Armistead  and  others  ▼.    Dan^erfleld   and 
wife,  20 

2.  Under  the  stat  21  Hen.  VIII..  ch.  4,  a  con- 
veyance by  part  of  the  executors,  named  In  a  will. 
<by  which  "the  executors  therein  mentioned"  are 
•empowered  to  convey.)  Is  Justified  where  the  others 
refuse  to  qualify.    See  Conveyance,  and 

Oeddy  &  Knox  v.  Butler  and  wife,  pi.  8,  846 

CONTINGENT  REMAINDER. 

1.  A  tract  of  land  was  conveyed,  In  trust  "to  I.  L.. 
his  heirs  and  assigns,  for  ever,  to  the  use  of  the 
crrantor,  durlns*  her  natural  life;  and.  after  her 
death,  to  the  use  of  her  son,  L.  L.,  and  his  heirs  and 
assigns,  for  ever:  but  her  said  son  to  possess,  as 
soon  as  he  should  arrive  at  full  Age,  a  certain  part 
thereof:  her  Intended  husband  to  have  the  use  of 
the  remaining-  part  during  his  life,  or  until  he 
should  marry,  after  her  death,  and  no  longer:  and 
if  the  said  L.  L.  should  die  before  he  arrived  at  the 
affe  of  twenty-one  years,  or.  if  he  should  die  with- 
out child,  or  children,  the  said  trustee,  his  heirs  and 
assigns,  to  hold  the  said  lands  to  the  use  of  the 
ffrantor*s  daughter,  M.  L..  and  her  heirs  and 
assigns,  for  ever."  It  was  decided  that  L.  L.,  the 
son,  was  seised  in  fee,  of  the  lands  conveyed  by  the 
deed,  from  the  date  thereof,  (subject  to  the  res- 
«rvatlons  and  exceptions  in  favour  of  the  grantor 
and  her  intended  husband.)  with  a  right  to  take 
possession  of  part  on  attaining  the  are  of  twenty- 
one  yeais:  which  estate  in  fee,  was  subject  to  be 
defeated  by  his  dying  under  age,  and  without  a 
child,  but  that  the  concurrence  of  both  these  con- 
tingencies was  necessary  to  defeat  that  estate:  and, 
therefore,  it  appearing  that  L.  L.  did  attain  the  age 
of  twenty-one  years,  though  he  afterwards  died 
^thout  any  child,  no  riffht  accrued  to  the  daughter 
under  the  deed. 

Coleman  and  wife  v.  Holladay,  610 

2.  See  Reversion.  No.  8. 

Birthright  lessee  of  Hall,  v.  HaU,  pi.  1,  686 

CONTINUANCE. 
1.  A  continuance  ought  not  to  be  granted  at 
«18  *law.  on  the  frround  that  the  party,  a  few  days 
before  that  appointed  for  the  trial,  filed  a  bill 
In  equity  for  a  discovery  of  usury,  as  auxiliary  to  his 
defence  at  law:  unless  he  make  affidavit  that  the 
usury  therein  charged  had  .recently  come  to  his 
knowledge. 

Ross  V.  Norvell,  170 

2.  On  a  bill  of  exceptions  to  the  opinion  of  the  court 
below,  refusing  to  grant  a  continuance,  the  appel- 
late court  ought  not  to  reverse  the  judgment  for  a 
ground  of  continuance  not  stated  in  such  excep- 
tions, lb. 
8.  Under  what  circumstances  a  party,  having 
been  repeatedly  indulged  with  continuances  of  a 
cause,  may,  with  propriety,  be  refused  a  farther 
continuance. 

Mllsteadv.  Redman,  210 

CONTRACT. 
See  Agreement  and  Marriage  Contract 

1.  See  Pleading.Nos.  8,  4,  6. 

Moss  V.  Stipp.  169 

2.  Rent  may  be  payable  in  advance,  by  contract: 
and  such  rent  may  be  distrained  for.  if  not  paid 
when  due. 

Williams  V.  Howard,  277 

CONTRIBUTION. 

1.  The  portion  of  a  pretermitted  posthumous  child 
is  not  to  be  raised  by  a  division  of  the  estate  into 
«qual  parts,  but  by  a  proportionable  contribation 
by  the  devisees  and  legatees,  and  those  claiming 
under  them. 

Armistead  and  others  v.   Dangerfleld    and 
wife,  20 

2.  Purchasers  from  the  devisees  and  legatees  are 
not  exempted  from  contributing  to  make  up  the 
portion  of  such  posthumous  child,  by  their  having 
purchased  without  notice  of  such  claim.  lb. 

8.  Acourt  of  equity  will  not  compel  a  security  in 
a  bond  to  contribute  to  the  relief  of  his  co-security, 
who  has  been  forced  to  pay  the  debt  unless  it 
appear  that  due  diligence  was  used,  without  effect 
to  obtain 'reimbursement  from  the  principal  ob- 
ligor, or  that  he  was  insolvent 

M'Cormack's  adm'r  v.  Obannon*s  ex'or  Ac.,     48 


CONVEYANCE. 


1.  See  Breach,  Nos.  1,  2. 

Moss  V.  Stipp.  160 

2.  Where  a  testator,  who  empowered  his  ezecntorB 
to  sell  and  convey  certain  real  estate,  died  before 
the  ist  of  January,  1787,  the  construction  of  the 
will,  as  to  the  power  of  the  executors  to  convey, 
is  to  be  governed  by  the  statute  of  21  Hen.  VnL  ch. 
4,  and  not  by  the  act  of  1786.  ch.  61 :  notwithstand- 
ing the  conveyance  was  executed  after  the  Ist  of 
January,  1787. 

Oeddy  &  Knox  v.  Butler  and  wife.  pL  1,  846 

8.  Under  the  stat  81  Hen.  vni.  ch.  4,  a  convey- 
ance by  part  of  the  executors  named  in  a  will,  (by 
which  *  the  executors  therein  mentioned"  are 
empowered  to  convey,)  is  justified  where  the 
others  refuse  to  qualify.  And  such  refusal  may 
be  found  on  proof  of  declarations  in  pays,  or 
presumed  from  circumstances,  without  any  renun- 
ciation of  record.  But  a  special  verdict  in  eject- 
ment finding  that  the  executors  who  failed  to  join 
in  the  deed  never  did  take  upon  themselves  the 
burthenof  executing  the  will,  and  never  did  relin- 
quish their  rights  so  to  do,"  (when  it  appears 
that  they  were  living  at  the  time  of  the  date  of  the 
deed.)  is  so  defective  that  a  venire  facias  de  novo 
should  be  awarded,     pi.  2,  lb. 

4.  See  Contingent  Remainder,  and 

Coleman  and  wife  v.  Holladay,  610 

6.  See  Fraud.  Nos.  10. 11.  and 
Wright  V.  Hencock  &  Co.,  pi.  1. 2,  621 

6.  See  Bargain  and  Sale,  and 

Birthright  lessee  of  Hall.  v.  Hall.  pi.  2,  686 

7.  See  Trust  (Deed  of)  No.  6.  and 

Wilson  &  Trent  v.  Butler  and  others,  pL  2,       660 

8.  See  Marriage  Settlement  Nos.  8,  4.  and 

Baird  v.  Bland  and  others,  pi.  1.  2,  670 

CJOPIES. 

1.  A  copy  of  a  bill  of  exchange  and  notarial  pro- 
test with  an  affidavit  of  the  payee  that  the  original 
is  lost  or  mislaid,  is  not  legal  evidence  to  charge 
the  drawer. 

Wright  V.  Hencock  &  Co.,  pi.  8,  6S1 

CJORPORATION,   (SERGEANT  OF.) 

See  Sergeant  of  Ck>rporatlon,  and 
Darby  v.  Henderson,  116 

CJOSTS. 

1.  On  a  mortgagor's  bill,  for  an  account  of  profits, 
and  a  conveyance  of  the  mortgaged  premises :  if 
he  be  still  Indebted  on  the  mortgage,  his  equity  of 
redemption  should  be  allowed  him:  but  the  costs 
of  suit  should  be  decreed  against  him. 

Turner  v.  Turner,  06 

2.  Where,  for  reasons  appearing  to  the  court 
(though  not  specified,)  a  verdict  is  set  aside,  with- 
out requiring  payment  of  costs,  the  appellate  court 
will  take  It  for  granted  those  reasons  were  suffi- 
cient: no  bill  of  exceptions  being  filed. 

Humev.  Beale,  226 

8.  The  security  in  a  bond  for  the  prosecution  of 

an  injunction  is  not   liable  for  the   costs    and 

damages,  which  may  accrue  on  an  appeal    to   a 

superior  court. 

Woodson  V.  Johns,^  280 

4.  Judgment  may  be  rendered  for  interest  from 

the     date    of    a     three     months*      replevy 

610     *boud,  on  the  rent  and  costs  of  the  distress 

added  together. 

Williams  v.  Howard,  277 

CJOUNTY  CJOURT. 

1.  See  Injunction,  No.  18,  and 

Roberts  v.  Jordans,  pi.  l,  488 

2.  If  two  of  the  persons  nominated  to  the  gov- 
ernor by  a  county  court  have  successively  been 
commissioned  to  execute  the  office  of  sheriff  in 
such  county,  and  each  has  failed  to  give  bond 
within  the  time  prescribed  by  law,  the  governor 
with  advice  of  council  cannot  thereupon  commis- 
sion the  person  who  was  commissioned  in  the  first 
instance. 

Bowers  and  others  v.  Millar,  482 

COURT. 

1.  A  confession  of  judgment  for  no  certain  sum 
In  an  action  sounding  in  damages.  Is  not  sufficient 
to  authorize  the  court  to  assess  the  damages,  and 
enter  judgment  for  a  certain  sum:  but  a  writ  of 
inquiry  should  be  executed. 

Dunbar  v.  Lindenbergers,  168 

2.  A  point  on  which  a  party  requested  the  court 
to  instruct  the  jury,  is  not  to  be  regarded  as  a  mere 
abstract  question,  (concerning  which  the  court  was 
not  bound  to  give  an  opinion.)  if  it  appear  from  the 
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pleadlnffs  that  sncta  point  might  have  applied  to 
the  case  "bef ore  the  Jury,  and  the  contrary  be  not 
•tated. 

Slielton  V.  Oocke.  Crawford  ft  Go.,  191 

CX)URT-HOUSB. 

1.  The  conrt  of  a  county  havinff  caused  a  court- 
house and  jail  to  be  erected  in  or  about  the  year 
1754,  and  courts  hayinff  been  continually  held  in 
such  court-house,  until  the  year  1801:  itouffht.  in  a 
court  of  equity,  to  be  presumed,  that  the  title  to  two 
acres  of  the  land  built  upon  and  adjacent,  was 
duly  vested  in  the  court  and  their  successors: 
although  no  dead  from  the  ori^rinal  proprietor  can 
be  produced. 

Boykin's  devisees  v.  Smith  and  others,  lOS 

2.  Quaere,  ought  not  such  presumption  to  take 
place  at  law.  as  well  as  equity.  lb. 

8.  It  seems,  that,  in  such  case,  a  decision,  in 
ejectment,  against  a  person  claiming  by  assign- 
ment from  the  county  court,  is  no  bar  to  his 
recovering  the  land  in  a  court  of  equity.  lb. 

COVENANT. 

1.  In  an  action  of  covenant,  the  declaration 
describing  the  covenant  as  sealed  by  the  defendant, 
without  mentioning  any  other  person:  and  the  plea 
being  covenants  performed;  though  without  pray- 
ing oyer:  a  joint  and  several  covenant  sealed  by 
the  defendant,  and  others,  but  in  other  respects 
answering  to  the  description  In  the  declaration,  is 
admissible  as  evidence  to  the  jury. 

Hollingsworths  v.  Dunbar,  168 

2.  See  Practice,  No.  18. 

Saunders  v.  Qaines,  225 

8.  On  a  covenant  in  which  the  plaintiff  engaged 
to  serve  the  defendant,  as  his  overseer,  for  one 
year,  and  the  defendant  to  pay  to  the  plaintiff 
a  certain  part  of  all  grain  "made  on  the  planta- 
tion,*'(after  deducting  the  seed.)  oats  excepted:  a 
declaration  charging  that  the  defendant  did  not, 
at  the  close  of  the  year,  pay  to  the  plaintiff  such 
part  of  the  grain  "made  on  the  plantation,'*  (with- 
out setting  forth  what  crop  was  made,)  is  good 
after  verdict 

Laughlin  v.  Flood,  executor  of  Washington,   255 

4.  See  (Compensation,  No.  2. 

Beverley  v.  Lawson's  heirs,  pi.  2,  817 

5.  Sec  Charter  Party,  and 

Hartshome  v.  Whittles,  857 

CREDITORS. 

1.  See  Executors  and  Administrators,  No.  1. 
Robertson  v.  Ewell,  1 

2.  See  Voluntary  Agreement  and 

Broadfoot  v.  Dyer,  850 

8.  What  circumstances  of  collusion  and  combi- 
nation, between  a  debtor  and  one  of  his  creditors, 
to  injure  and  defraud  the  rest  are  sufficient  to 
prevent  such  creditor  from  being  entitled  to  any 
prior  lien  by  virtue  of  a  deed  of  trust  executed  for 
his  benefit  by  the  debtor. 

Wright  V.  Hencock  &  Co.,  pi.  1,  621 

4.  What  are  badges  of  fraud  in  such  case.  pi.  2, 

lb. 

6.  See  Trust  (Deed  of)  No.  5,  and 

Wilson  &  Trent  v.  Butler  and  others,  pi.  2,       560 

DAMAGES. 

1.  A  defendant's  relinquishing  his  plea,  and 
agreeing  to  the  plaintiff's  damages,  is  a  confession 
of  judgment  and.  of  course,  a  release  of  errors. 

Cooke  V.  Pope's  adm'r.  107 

2.  A  confession  of  Judgment  for  no  certain  sum, 
in  an  action  sounding  in  damages,  is  not  sufficient 
to  authorize  the  court  to  assess  the  damages,  and 
enter  judgment  for  a  certain  sum;  but  a  writ  of 
Inquiry  should  be  executed. 

Dunbar  v.  Llndenbergers,  160 

8.  See  Costs,  No.  8. 
Woodson  V.  Johns,  280 

4.  In  debt  on  a  bond  with  a  collateral  condition, 
the  plaintiff-  caonot  recover  any  damages  not 
demanded  In  the  declaration,  or  in  the  assignment 
of  breaches.  lb. 

5.  The  act  of  assembly  allowing  damages  on  the 
affirmance  of  decrees  in  chancery  does  not  author- 
ize the  recovery  of  such  damages  of  a  security  in 
a  bond  bearing  date  before  that  act  lb. 

6.  See  Warrant  No.  1,  and 

Wells  V.  Jackson,  pi.  2,  458 

DEBET  AND  DETINET. 

1.  An  administrator  may   declare  in  debet  and 

detinet  on  a  bond  executed  to  himself  as  such: 

080     and  his  executor  or  administrator  'has  a  right 

to  bring  an  action  upon  it 

Bowden,  ex'or  of  Moore,  v.  Taggart,  518 


DEBT. 


1.  See  Appeal.  No.  8. 

Ijewis  V.  Liong.  185 

2.  In*an  action  of  debt  against  one  obligor  only, 
if  the  declaration  describe  the  bond  as  joint,  and 
do  not  state  the  other  obligor  to  be  dead,  it  is  a  fatal 
error,  (though  not  pleaded  in  abatement)  andi» 
not  cured  by  verdict 

Newman  v.  Graham,  IST 

8.  See  Declaration.  No.  la 
Garland  v.  Davidson,  180 

4.  Although  the  acknowledgment  of  a  debt  by  one 
or  more  of  the  partners  of  a  mercantile  firm,  after 
the  dissolution  thereof,  is  competent  to  do 
away  the  bar  of  the  act  of  limitations  in  an. 
action  brought  against  the  firm,  (the  existence 
of  the  debt  being  first  proved  by  other  testimony 
or  admitted  by  the  pleadings.)  yet  such  acknowl- 
edgment is  not  proper  evidence  of  the  existence 
of  the  debt,  so  as  to  charge  the  other  partners. 

Shelton  v.  Cocke,  Crawford  &  Co.,  101 

5.  In  debt  on  a  bond  with  a  collateral  condition, 
the  plaintiff  cannot  recover  any  damages  not 
demanded  in  the  declaration,  or  in  the  assignment 
of  breaches. 

Woodson  V.  Johns.  280 

6.  In  debt  on  a  bond,  if  the  defendant  after  crav- 
ing oyer  plead  "payment,"  and  it  appear  from  the 
condition  of  the  bond  that  only  a  part  of  the  debt 
had  become  due  at  the  time  of  institution  of  the 
suit  the  plea  extends  to  that  part  only,  and  not  to 
sums  which  might  become  due  thereafter. 

Thatcher  &  Hemdon  v.  Taylor  &  Cochrane,     240 

7.  A  judgment  on  a  bond,  for  payment  of  a  debt 
by  Instalments,  should  be.  for  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by  the 
sum  due  at  the  time  of  institution  of  the  suit; 
reserving  liberty  to  the  plaintiff  to  resort  to  a  scire 
facias  to  recover  such  other  damages  as  might 
thereafter  arise  under  the  condition  of  the  bond. 

lb. 

DEBTORS. 

1.  A  sergeant  of  a  corporation  has  not  the  right 
to  sue  for  money  due  to  an  insolvent  debtor. 

Darby  v.  Henderson,  115 

2.  See  Bail.  No.  4. 

Green  v.  Garrett,  880 

8.  What  circumstances  of  collusion  and  combina- 
tion, between  a  debtor  and  one  of  his  creditors  to 
injure  and  defraud  the  rest  are  sufficient  to  pre- 
vent such  creditor  from  being  entitled  to  any  prior 
lien  by  virtue  of  a  deed  of  trust  executed  for  his 
benefit  by  the  debtor. 

Wright  V.  Hencock  &  Co.,  pi.  1,  521 

4.  What  are  badges  of  fraud  in  such  case.  pi.  2, 

lb. 
6.  See  Trust  (Deed  of)  No.  5,  and 

Wilson  &  Trent  v.  Butler  and  others,  pi.  2,       566 

DECLARATION. 

1.  After  issue  Joined,  in  ejectment  on  the  title 
only,  and  a  verdict  for  the  plaintiff  for  the  land  in 
one  of  the  counts  in  the  declaration  mentioned,  it 
is  no  ground  for  arrest  of  judgment  that  the  two 
counts  laid  demises  of  the  same  land  from  different 
persons. 

Throckmorton  v.  Cooper's  lessee.  Oft 

2.  Quaere,  would  a  demurrer  to  the  declaration 
in  this  case  have  been  sustained  r  lb. 

8.  A  writing,  beginning.  "Know  all  men,  Ac  that 
I.  H.  R.  of  the  county,  &c.,  am  held  and  firmly 
bound.  &c,*'  and  running  throughout  in  the  name 
of  H.  R.  alone,  is  not  to  be  received  as  evidence  in 
support  of  a  declaration  against  H.  R.  &  H.  B., 
charging  that  they  both  acknowledged  themselves 
to  be  Indebted,  &c.;  notwithstanding  the  name  of 
H.  B.  was  signed  under  that  of  H.  R.,  and  issue  was 
not  joined  on  the  plea  of  non  est  factum  or  Ail 
debet  but  of  payment  by  H.  B. 

Bell  V.  Allen's  adm'r.  US 

4.  It  is  not  necessary,  in  the  declaration  in 
detinue,  to  state  a  special  demand  and  refusal,  but 
the  general  charge  that  the  defendant,  "although 
often  requested."  Ac  is  sufficient 

Mortimer  v.  Brumfleld,  122 

5.  See  Amendment  No.  8. 

Mossv.  Stipp.  160 

6.  In  an  action  upon  a  written  agreement  for  the 
sale  of  a  tract  of  land,  setting  forth  that  the  vendor 
agreed  to  give  the  vendee  possession,  and  a  convey- 
ance free  of  incumbrances,  on  or  before  a  certain 
day;  for  which  the  vendee  agreed  to  pay  to  the 
vendor  part  of  the  purchase  money  on  the  same 
day.  and  to  give  him,  for  the  balance,  a  deed  of 
trust  or  such  other  security  as  he  might  require: 
and  that  the  conveyance  was  not  to  be  executed 
until  the  first  payment  was  made  and  security 
given:   the  declaration  in  behalf    of  the  vendor. 
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sufflciently  cbarsred  abreacb.  by  stating  tbat  tbe 
plaintiff  was  on  tbat  day  in  lawful  and  peaceful 
possession  of  tbe  land,  and  ready  to  give  tbe  de- 
fendant possession,  with  a  proper  conreyance  clear 
of  all  incumbrances:  but  tbe  defendant  failed  to 
make  tbe  payment  and  vive  tbe  security.  lb. 

7.  Wbat  pleas  to  sucb  a  declaration  are  in- 
flufflcient.  lb. 

8.  In  an  action  of  covenant,  tbe  declaration 
describing  tbe  covenant  as  sealed  by  tbe  defendant, 
witbout  mentioning  any  otber  person:  and  tbe 
l^lea  beins"  "covenants  performed:"  tbouffb  witbout 
prayinffoyer;  a  joint  and  several  covenant  sealed 
by  tbe  defendant  and  others,  but  in  otber  respects 
answering-  to  tbe  description  in  tbe  declaration  is 
admissible  as  evidence  to  tbe  jury. 

Hoi  lings  worth  9  v.  Dunbar,  168 

9.  In  an  action  of  debt  against  one  obligor  only,  if 
tbe  declaration  describe  tbe  bond  as  joint,  and  do 

not  state  tbe  otber  obliffor  to  be  dead,  it  is  a 
621     fatal   error,  (tbouffh  not  ^pleaded  in  abate- 
ment.) and  is  not  cured  by  verdict. 
Newman  v.  Qrabam.  187 

10.  A  declaration  in  debt  against  two  partners  in 
trade,  cbarfflnff  tbat  one  of  tbem  executed  tbe  bond 
for  bimself  and  another,  (without  any  other  aver- 
ment,) is  too  defective  to  support  a  judgment 
affainst  such  other  partner,  tbouffb  be  pleaded  pay- 
ment and  a  verdict  was  found  ag'ainst  him. 

Qarland  v.  Davidson.  180 

11.  After  verdict,  in  an  action  for  breach  of  a 
promise  to  marry,  judgment  ouffht  not  to  be  re- 
versed on  tbe  ground  tbat  tbe  time  when  tbe  mar- 
riage was  to  be  solemnized  is  left  blank  in  tbe 
declaration. 

Milstead  V.  Redman,  210 

12.  In  debt  on  a  bond  with  a  collateral  condition, 
tbe  plaintiff  cannot  recover  any  damages  not  de- 
manded in  the  declaration,  or  in  the  assignment  of 
breaches. 

Woodson  V.  Johns,  280 

15.  On  a  covenant,  in  which  the  plaintiff  engaged 
to  serve  tbe  defendant,  as  bis  overseer,  for  one 
year:  and  tbe  defendant  to  pay  to  the  plaintiff  a 
certain  part  of  all  ffrain  made  on  tbe  plantation," 
<after  deducting  tbe  seed.)  oats  excepted:  a  decla- 
ration charffin?  that  tbe  defendant  did  not,  at  tbe 
close  of  tbe  year,  pay  to  the  plaintiff  such  part  of 
the  grain  "made  on  the  plantation.'*  (witbout  set- 
ting forth  wbat  crop  was  made.)  is  good  after  ver- 
dict 

Lauffhlin  v.  Flood,  ex'or  of  Washington,         266 

14.  An  administrator  may  declare  in  tbe  debet 

and  detinet  on  a  bond  executed  to  bimself  as  sucb: 

and  bis  executor  or  administrator  has  a  riffht  to 

bring  an  action  upon  it 

Bowden,  ex'or  of  Moore,  v.  Taffgart  618 

16.  In  assumpsit  ag-ainst  the  assignor  of  a  bond,  a 
consideration  for  the  assignment  ouffht  to  be  set 
forth  in  the  declaration:  and  if  it  be  omitted,  judg- 
ment may  be  arrested. 

Hall  V.  Smith.  Younff  &  Hyde,  pi.  8,  660 

16.  A  count  for  money  had  and  received  adjudged 
ffood  after  verdict:  althonffh  the  sum  received  was 
left  blank,  pi.  8.  lb. 

17.  The  plaintiff  in  assumpsit  must  charge  tbe 
promise,  by  the  defendant  positively:  not  by  way 
of  recital  only:  for  if  the  declaration  be  defective 
in  this  respect  it  is  a  fatal  error,  and  not  cured  by 
verdict 

Sexton  V.  Holmes,  666 

DECREE. 

1.  A  decree  which  is  final  in  all  respects,  except 
that  "liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  court  for  its  further  interpo- 
sition, if  it  should  be  found  necessary,"  may  be 
amended,  on  motion,  in  a  summary  way,  or  by  bill 
of  review. 

Sheppard's  ex'or  v.  Starke  and  wife,  pi.  1,         20 

2.  If  it  appear  on  the  face  of  the  record,  that 
proper  parties  to  the  suit  are  wanting,  the  decree 
will  be  reversed,  unless  the  objection  was  expressly 
relinquished  in  the  court  below.    Ibid.  pi.  2,  lb. 

8.  Tbe  court  cannot  decree  a  distribution  in  fa- 
vour of  persons  not  parties  to  tbe  cause.  Ibid, 
pi.  4.  20 

4.  A  decree  aarainst  an  executor  or  administrator, 
for  a  balance  due  on  bis  administration  account 
ought  not  to  be,  "that  be  pay  the  same  out  of  tbe 
estate  in  his  hands  to  be  administered,"  but  as  his 
own  proper  debt    Ibid,  pi.  6,  lb. 

5.  See  Legacy,  and 

Patton.  adm'r  of  Paffe,  v.  Williams  and  wife.    60 

6.  Where  a  mortgagor  is  admitted  to  redeem, 
upon  bis  bill  filed  for  that  purpose,  the  decree  ouffbt 
not  to  be,  in  general  terms,  that  upon  his  paying 
the  money  with  interest,  the  mortg^airee  shall  con- 
vey to  him  tbe  mortg-aged  premises,  but  that  such 
conveyance  be  made,  if  he,  within  a  limited  time, 
do  make  sucb  payment,  and,  if  not  tbat  he  be  fore- 


closed of  all  equity  of  redemption,  and  tbat  tbe 
mortgaged  premises  be  sold. 

Turner  v.  Turner.  66 

7.  Where  a  defendant  in  chancery  has  not  an- 
swered the  bill,  it  is  error  to  enter  a  final  decree 
afirainst  him,  witbout  the  previous  service  of  a  de- 
cree nisi,  and  bis  appearing  before  commissioners 
appointed  to  take  an  account,  or  having-  notice  of 
their  proceeding  to  take  it  does  not  preclude  him 
from  making  this  objection. 

Legrandv.  Francisco,  83 

8.  It  seems  that  a  final  decree  in  a  suit  by  legratees 
for  tbe  division  of  a  testator's  estate  is  a  bar  to  a 
bill,  exhibited  by  tbe  same  persons,  or  their  legral 
representatives  suffgestinff  that  tbe  executor  had 
keptbackapartof  tbe  property,  but  not  averring- 
that  this  was  new  matter,  since  discovered,  or  tbat 
the  decree  was  obtained  by  fraud.  lb. 

0.  The  court  of  chancery  cannot  correct,  on  mo- 
tion, or  by  bill  of  review,  any  error,  apparent  on  the 
face  of  proceedings  in  a  decree  which  has  been 
affirmed  by  tbe  court  of  appeals. 

Campbell  v.  Price  and  others.  S7 

10.  See  Chancery,  No.  16. 

Stanard  v.  Brownlow,  820 

11.  A  decree  in  chancery,  declaring  tbe  court's 
opinion  tbat  an  agreement  for  tbe  sale  of  a  tract  of 
land  should  be  specifically  performed  by  both  tbe 
parties,  and  directing  tbe  vendee  to  execute  a  mort- 
raffe  of  the  same  land  to  secure  the  purchase  money, 
is  to  be  understood  as  requiring  tbe  vendor,  in  tbe 
first  place,  to  make  a  title  to  him. 

Mayov.  Purcell,  248 

18.  The  court  of  appeals,  in  afflrmlnfir  a  decree* 

will  add  any  explanation  which  may  be  necessary 

to  make  it  correctly  understood.  lb. 

18.  See  Sale.  No.  8.  and 

Beverley  v.  Lawson's  heirs,  pi.  8.  817 

14.  See  TiUe.  No.  4,  and  Ibid,  pL  4. 
16.  See  Devisees,  No.  4. 

Foster  and  wife  v.  Crenshaw's  ex'ors,  pL  8,       514 
16.  See  Administration  Bond.  No.  2,  and 

Halrston  v.  Hughes  and  others.  668 
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•DEDUCTIONS. 


1.  An  executor  or  administrator   may   with 

Fropriety  be  credited  for  deductions  made  by  bim 
rom  accounts  left  by  bis  testator  or  intestate  for 
collection:  if  it  appear  tbat  tbe  charffes  In  those 
accounts  were  unusually  extravagant  and  it  be  not 

firoved  that  in  making  such  deductions,  he  acted 
raudulently  or  disadvantaflreously  for  tbe  estate. 
M'Call  V.  Peachy's  adm'r,  £88 

DEED. 

1.  If  an  executor  or  administrator  wish  to  prove, 
by  a  deed  of  trust  that  certain  property  in  bis  pos- 
session it  not  to  be  considered  assets,  be  must 
specially  plead  the  deed,  and  cannot  fflve  it  In  evi- 
dence under  a  plea  of  "fully  administered."  in 
which  it  is  not  mentioned. 

Taylor's  administratrix  v.  Richards  &  Co..         8 

2.  The  trustee,  in  a  deed  of  trust  conveying  prop- 
erty to  be  sold  for  payment  of  a  debt  is  equally  tbe 
agent  of  tbe  debtor  and  creditor,  and  a  competent 
witness,  in  an  action  of  ejectment  against  tbe 
debtor,  in  behalf  of  a  purchaser  from  bimself,  (to 
whom  he  has  made  a  deed  with  warranty  affalnst 
bimself  and  his  heirs  only,)  to  prove  that  tbe  sale 
of  the  property  was  advertised  according  to  tbe 
terms  of  the  deed  of  trust 

Ross  V.  Norvell,  170 

8.  See  Conveyance,  No.  8. 

Geddy  &  Knox  v.  Butler  and  wife,  846 

4.  See  Contingent  Remainder,  and 

Coleman  and  wife  v.  Holladay.  610 

6.  See  Fraud.  No.  10.  11,  and 

Wriffht  V.  Hencock  &  Co..  pi.  1,  2,  621 

6.  See  Entry  (Right  of)  and 

Birthright  lessee  of  HaU.  v.  Hall.  pi.  2,  686 

7.  See  Marriage  Settlement  Nos.  8.  4.  and 

Baird  V.  Bland  and  others,  pi.  1, 8,  570 

8.  See  Trust  (Deed  of)  No.  6,  and 

Wilson  &  Trent  v.  Butler  and  others,  pi.  2.       680 

DEFENDANT. 

1.  Where  tbe  defendant  to  a  suit  has  not  pleaded, 
but  bis  appearance  bail  has,  a  judgment  stating, 
that  tbe  attorney  for  the  defendant  withdraws  his 
plea.  Ac.,  and.  therefore,  tbat  tbe  plaintiff  recover 
against  tbe  defendant  must  be  understood  as  a 
judgment  afirainst  the  bail  only,  witbout  indndingr 
the  prlncipJLl:  and  is  therefore  erroneous. 

Lee's  adm'r  v.  Carter  and  Forbes,  191 

8.  A  court  of  equity,  baviuff  dissolved  an  injunc- 
tion against  the  assifimee  of  a  bond,  because  tbe 
payments  for  which  credits  are  claimed  by  the  com- 
plainant, were  made  to  tbe  obligee  after  notice  of 
the  assignment  ought  further  to  decree  tbat  tbe 


822 


eMUNF. 


ViRGiiTiA  REPORTS)  Annotated. 


INDEX 


obllflree  (beins  a  defendant  to  tbe  bill)  do  repay  the 
sums  so  received  by  him,  so  soon  as  the  complain- 
2,nt  shall  have  paid  the  amount  of  the  Judgment  to 
the  assignee. 

Roberts  v.  Jordans,  pi.  S.  488 


DEFICIENCY. 

See  Purchaser,  No.  18. 
Foreman  v.  Newkirk  and  others, 

DEMAND  AND  REFUSAL. 
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1.  It  is  not  necessary,  in  the  declaration  in  detinue, 
to  state  a  special  demand  and  refusal:  but  the  gen- 
eral charge,  that  the  defendant,  "although  often 
requested.  &c."  is  sufficient. 

Mortimer  v.  Brumfleld,  122 

DEPOSITIONS. 

1.  If  two  actions  be  pending  between  the  same 
parties,  apd  in  the  same  .court,  quaere,  whether  a 
deposition,  taken  by  virtue  of  a  notice,  in  which  the 
particular  action  is  not  distinctly  specified,  can  be 
read  as  evidence  in  either  action? 

Chaney  v.  Saunders.  61 

2.  If  the  time  appointed  for  taking  a  deposition 
be  between  the  hours  of  twelve  and  one.  quaere, 
whether  it  can  be  read  upon  a  certificate  stating, 
merely,  "that  it  is  taken  after  twelve  o'clock?" 

lb. 
DESCRIPTION. 

1.  If  persons  to  be  arrested  be  described  in  the 
warrant,  by  their  surnames,  the  counties  they  re- 
side in,  and  their  professions  or  trades,  without 
mentioning  their  christian  names;  quaere,  if  such 
warrant  be  not  too  general  and  uncertain,  and 
therefore  illegal  and  void? 

Wells  V.  Jackson,  pi.  3.  468 

2.  A  warrant  directing  the  "associates"  of  persons 
named,  to  be  arrested,  without  mentioning  the 
names  of  such  associates,  is  illegal  and  void  as  to 
them.    pi.  4,  lb. 

DETINUE. 

1.  It  is  not  necessary,  in  the  declaration  in  detinue, 
to  state  a  special  demand  and  refusal:  but  the  gen- 
eral charge  that  the  defendant,  "although  often 
requested,  &c."  is  sufficient. 

Mortimer  v.  Brumfleld,  128 

DEVASTAVIT. 

1.  A  decree  against  an  executor  or  administrator, 
for  a  balance  due  on  his  administration  account, 
ought  not  to  be,  "that  he  pay  the  same  out  of  the 
estate  in  his  hands  to  be  administered;"  but.  "as 
his  own  proper  debt." 

Sheppard's  executor  v.  Starke  and  wife.  pL  6,   80 

2.  See  Administration  Bond,  and 

Meade  and  others  v.  Brooking,  648 

en        *8.  See  Executors  and  Administrators.  No.  48, 
and 
Hairston  v.  Hughes  and  others,  688 

DEVISE. 
See  WUls. 
1.  See  Disseisin,  and 
Davis  and  wife  v.  Martin,  286 

DEVISEES. 

1.  If  a  testator  devise,  to  two  of  his  sons,  certain 
lands,  rated  at  a  certain  sum,  allowing  them  to  pay 
bis  other  children  equal  shares  of  that  sum,  by 
Instalments;  such  devisees,  and  those  claiming 
under  them,  are  personally  responsible  (in  propor- 
tion to  their  respective  estates)  for  the  payment  of 
such  instalments,  with  lawful  Interest  from  the 
times  when  payable :  and  (in  aid  of  such  responsi- 
bility) the  lands  so  devised  are  liable. 

Shobe's  executors  v.  Carr  and  wife,  10 

2.  The  portion  of  a  pretermitted  posthumous  child 
Is  not  to  be  raised  by  a  division  of  the  estate  into 
«qual  parts,  but  by  a  proportionable  contribution 
by  the  devisees  and  legatees,  and  those  claiming 
under  them. 

Armistead   and  others  v.  Dangerfleld  and 
wife,  pL  6.  80 

8.  Purchasers  from  the  devisees  and  legatees  are 
not  exempted  from  contributing  to  make  up  the 
portion  of  such  posthumous  child,  by  their  having 
purchased  without  notice  of  such  claim.  Ibid, 
pi.  0.  lb. 

4.  Lands  devised  (without  any  specific  charge  by 
will  or  deed)  ought  not  to  be  charged  in  equity  to 
satisfy  a  bond  debt  of  the  devisor,  until  the  personal 
estate  is  exhausted,  including  a  remainder  in  slaves, 
expectant  upon  an  estate  for  the  life  of  the  testa- 
tor's widow. 

Foster  and  wife  v.  Crenshaw's  executors, 
pi.  1,  614 


6.  A  Judgment  at  law  being  obtained  against  one 
of  two  obligors  in  a  joint  and  several  bond,  and  no 
proceedings  to  enforce  it  appearing,  a  court  of 
equity  ought  not  to  charge  the  lands  of  the  other 
obligor  in  possession  of  his  devisees,  without  hav- 
ing made  the  obligor  against  whom  the  judgment 
was  rendered,  or  his  representatives,  parties  to  the 
suit.    Ibid,  pi.  2. 

6.  When  lands  held  by  several  devises  in  the  same 
will  are  charged  in  equity  to  satisfy  a  bond  debt  of 
the  devisor,  the  decree  should  be  against  the  lands 
of  all  the  devisees,  (or  the  money  received,  or 
claimed,  in  lieu  thereof.)  in  rateable  proportions: 
and  not  against  the  land  of  one  only,  with  liberty 
to  that  one  to  sue  the  others  for  contribution. 
Ibid.  pi.  8. 

DISCOVERY. 

1.  See  Forthcoming  Bond,  and 

Liusk  V.  Ramsay,  pi.  8,  4.  417 

«  8.  A  person  entitled  to  a  legal  estate  in  slaves  may 
sue  in  equity  to  recover  them,  if  thereby  a  multi- 
plicity of  suits  may  be  prevented  ;  calling  on  the 
defendant  to  discover  how  long  he  has  had  them  in 
possession,  and  to  discover  and  state  an  account  of 
their  profits. 

Baird  v.  Bland  and  others,  pi.  8,  670 

DISMISSION. 

1.  It  is  not  competent  to  a  complainant  to  dismiss 
his  own  bill,  and  then  object,  in  an  appellate  court, 
that  the  prayer  thereof  has  not  been  decreed  in  his 
favour. 

Pitts,  executor  of  Rowzee,  v.  Tidwell.  88 

2.  Where  an  injunction  is  wholly  dissolved  in  a 
county  or  corporation  court,  the  bill  is  not  to  stand 
dismissed,  until  two  succeeding  conrts  have  been 
held  thereafter  in  such  county  or  corporation  :  and 
the  appellate  court  will  not  presume,  from  length 
of  time,  that  two  such  courts  were  held :  but  this 
circumstance  must  explicitly  appear  in  the  tran- 
script of  the  record.  lb. 

8.  Quaere.  If  it  do  explicitly  appear,  that  two  such 
courts  were  held  :  and  it  do  not  appear  that  at  or 
before  the  second  court,  any  cause  was  shown 
against  the  dismission  of  the  bill :  can  the  clerk's 
neglecting  to  enter  the  dismission  have  the  effect 
of  keeping  the  cause  on  the  docket?  lb. 

4.  See  Appeal,  No.  18,  and 
Wells  V.  Jackson,  pL  1,  468 

DISSEISIN. 

1.  A  testator,  who  died  before  the  first  of  January, 
1787.  (when  the  act  of  1786,  ch.  81,  took  effect.)  could 
not  devise  a  tract  of  land  of  which  he  was  actually 
disseised,  when  he  made  his  will,  and  at  the  time  of 
his  death. 

Davis  and  wife  v.  Martin,  886 

2.  If  A.  be  tenant  of  the  f  reehold^and  B.  tortuously 
enter  upon,  and  turn  the  subtenant  of  A.  out  of  pos- 
session, claiming  the  land  as  his  absolute  property  ; 
and  he,  or  those  holding  under  him.  continue  to 
hold  the  same,  by  actual  adverse  possession,  until 
the  death  of  A. ;  this  is  an  actual  disseisin  of  A.,  so 
that,  (in  such  a  case,  before  the  1st  of  Jan.  1787.)  he 
could  not.  for  the  purpose  of  being  enabled  to  devise 
the  land,  elect  to  consider  himself  as  not  disseised. 

lb. 
DISTRESS. 

1.  See  Replevy-Bond,  and 

Williams  v.  Howard,  277 

8.  It  seems,  that,  on  a  lease  of  a  tract  of  land, 
with  sundry  slaves  and  other  personal  property, 
reserving,  by  way  of  rent,  a  gross  sum  payable 
annually,  the  remedy  by  distress  may  be  resorted 
to,  without  any  express  stipulation. 

Williams  V.  Howard,  277 

8.  Rent  may  be  payable  in  advance  by  contract : 

and  such  rent  may  be  distrained  for.  if  not  paid 

when  due.  lb. 

684  •DISTRIBUTEES. 

1.  See  Legatees,  No.  8. 
Sheppard's  executor  v.  Starke  and  wife,  pi.  8,  86 
Branch's  adm'x  v.  Booker's  adm'r,  43 

DISTRIBUTIONS. 

1.  The  court  cannot  decree  a  distribution  in  favour 
of  persons  not  parties  to  the  caase. 

Sheppard's  executor  v.  Starke  and  wife.  20 

2.  An  executor  ought  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  security 
be  given  by  the  distributees,  as  required  by  the  act 
of  assembly  In  the  case  of  an  administrator.        lb. 

8.  See  Dower,  No.  8.  and 
Ball's  devisees  v.  Ball's  executors  and  widow,  270 

DIVISION. 

1.  The  portion  of  a  pretermitted  posthumous  child 
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Is  not  to  lie  ralsea  by  a  division  of  tbe  esUte  Into 
eqnal  parts,  bnt  by  a  proportionable  contribution  by 
the  deTlsees  and  legatees,  and  those  claiming  under 
them. 

Armistead  and  others  y.  Danserfleld  and  wife.  20 

2.  In  a  division  of  slaves  amonsr  legatees,  if  those 
allotted  to  some  ot  them  be  valued  at  more,  and  to 
others  at  less,  than  their  respective  shares :  and 
the  commissioners  making  the  division  direct,  that, 
each  person  whose  allotment  is  too  larffe  shall  pay 
a  surplus,  without  deslffnatlnr  to  whom;  it  seems, 
that  such  payments  are  to  be  made  to  the  executor, 
and  by  him  to  the  other  legatees,  so  as  to  make  the 
division  equals  and  he  Is  accountable,  if  he  deliver 
the  slaves  allotted  to  any  legatee,  without  receiving 
the  surplus  payable  from  him  or  her. 

Sheppard's  executor  v.  Starke  and  wife.  20 

8.  Where  a  division  of  a  testator's  estate  in  pur- 
suance of  his  will  Is  ^ot  to  be  made  at  one  and  the 
same  time,  but  at  the  several  periods  when  any  one 
or  more  of  his  children  shall  separate  from  the 
family.  It  is  not  necessary  that  all  the  legatees  be 
made  parties  to  each  suit  in  chancery  for  a  division, 
but  only  those  entitled  to  participate  in  the  division 
then  in  question. 

Branch's  adm'x  v.  Booker's  adm'r,  43 

4.  Quasre,  If  a  testator  direct  that  each  of  his 
children,  upon  separating  from  the  family,  shall 
have  a  child's  share  of  the  personal  property,  is  it 
to  be  such  part  as  he  or  she  would  have  been  en- 
titled to  in  case  of  the  father's  intestacy?  or  is  the 
whole  to  be  divided  among  the  children,  excludlng^ 
the  widow?  or  among  the  children  and  the  widow. 
In  such  manner  as  to  ffive  her  a  child's  part?       lb. 

5.  In  such  case,  the  marriage  of  a  daughter  (with 
the  widow's  consent  If  such  consent  be  requisite 
under  the  will)  is.  itself,  such  a  separation  from  the 
family  as  entitles  her  husband  to  demand  her  share 
of  the  estate  :  and  this,  although  she  continue,  until 
her  death,  to  reside  with  the  widow,  and  no  demand 
be  made,  of  an  allotment  of  her  share,  during  her 
lifetime.  He  Is,  also,  entitled  to  the  profits  received 
upon  such  share  from  the  day  of  the  marriage,  or  a 
reasonable  time  thereafter,  with  Interest  there- 
upon: and  Is.  in  like  manner,  chargeable  with  his 
proportion  of  the  expense  of  maintaining  such  slaves 
as  produce  no  profit  lb. 

DOWER. 

1.  Amarrlaffesettlementof  land  and  slaves,  for  the 
wife's  jointure,  "In  full  satisfaction  of  her  dower, 
or  thirds,  in  any  lands,  tenements,  and  heredita- 
ments, whereof  the  husband  should  at  any  time  dur- 
ing his  life  be  seized  of  any  estate  of  inheritance," 
was  not  a  bar  to  her  riffht  of  dower  in  the  slaves: 
thouffh  made  before  the  act  of  1792  declaring  slaves 
to  be  personal  estate. 

Ball's  devisees  v.  Ball's  executors  and  widow,  279 

2.  A  salt  In  chancery  being  brought  by  legatees 
asralnstthe  executors  and  widow  of  the  testator, 
for  a  settlement  of  the  administration  account, 
and  distribution  of  the  personal  estate  amouff  the 
plaintiffs:  If  It  appear  that  the  widow  has  not  fully 
received  her  share,  the  court  should  not  dismiss 
the  bill  as  to  her,  but  decree  in  her  favour  the  sum 
to  which  she  appears  entitled.  lb. 

EJECTMENT. 

1.  After  issue  Joined,  in  ejectment  oh  the  title 
only,  and  a  verdict  for  the  plaintiff  for  the  land  In 
one  of  the  counts  In  the  declaration  mentioned,  It  Is 
no  ground  for  arrest  of  Judgment,  that  the  two 
counts  laid  demises  of  the  same  land  from  different 
persons. 

Throckmorton  v.  Cooper's  lessee,  08 

2.  Quaere,  would  a  demurrer  to  the  declaration  In 
this  case  have  been  sustained?  lb. 

8.  An  appeal  from  a  Judgment  In  ejectment  does 
not  abate  by  the  death  of  the  lessor  of  the 
plaintiff:  notwithstanding  such  lessor  claimed  the 
land  for  life  only. 

Medley  v.  Medley,  101 

4.  See  Conveyance,  No.  2. 
Geddy  &  Knox  v.  BuUer  and  wife.  pi.  2,  845 

ELECTION. 

1.  If  A.  be  tenant  of  the  freehold,  and  B.  tortu- 
ously enter  upon  and  turn  the  subtenant  of  A.  out 
of  possession,  claiming   the   land  as  his  absolute 

property;  and  he,  or  those  clalmlnsr  under 
625     him,  continue  'to  hold  the  same,  by  actual 

adverse  possession,  until  the  death  of  A.  :  this 
is  an  actual  disseisin  of  A.  so  that  (in  such  a  case 
before  the  1st  of  Jan.  1787,)  he  could  not  for  the 
purpose  of  being  enabled  to  devise  the  land,  elect 
to  consider  himself  as  not  disseised. 

Davis  and  wife  v.  Martin.  285 

ENQUIRY,    (WRIT  OF.) 


Is  an  action  sonndlnr  in  damages,  is  not  lulBclent 
to  authorize  the  court  to  assess  the  damages,  and 
enter  judgment  for  a  certain  sum:  but  a  writ  of 
enqalry  should  be  executed. 

Dunbar  V.  Llndenberg-ers,  109 

ENTRY.    (RIGHT   OP.) 

1.  A  deed  of  bargain  and  sale  from  a  person  who 
(having  the  rlffht  to  enter)  has  formally  and  peace- 
ably entered,  on  the  land  thereby  conveyed.  Is  rood 
to  pass  his  title:  notwithstanding*  another  person 
was  in  actual  and  adverse  possession  of  the  same 
land  at  the  time  of  such  entry  and  conveyance. 
Blrthrlffht  le«feee  of  Hall.  v.  Hall,  pi.  2.  686 

EQUITY. 

See  Marriage  Contract 

1.  A  decree,  which  is  final  in  all  respects,  except 
that  "liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  court  for  its  further  inter- 
position, if  it  should  be  found  necessary."  maybe 
amended,  on  motion.  In  a  summary  way,  or  by  bill 
of  review. 

Sheppard's  ex'r  v.  Starke  and  wife,  Z» 

2.  It  it  appear,  on  the  face  of  the  record,  that 
proper  parties  to  the  suit  are  wanting,  the  decree 
will  be  reversed,  unless  the  objection  was  expressly 
relinquished  In  the  court  below.  lb. 

8.  All  the  residuary  legatees  or  distributees, 
together  with  the  executors  or  administrators  of 
such  as  have  died  since  the  testator  or  intestate, 
ought  to  be  parties  to  a  suit  for  division  of  a  re- 
siduum, lb. 
But  see  post  48 
4.  The  court  cannot  decree  a  distribution,  in  favour 
of  persons  not  parties  to  the  cause.                         lb. 

6.  Under  the  prayer  for  general  relief,  the  plain- 
tiff in  equity  cannot  recover  a  claim  distinct  from 
that  demanded  or  put  in  issue  by  the  bill.  2» 

0.  A  decree,  against  an  executor  or  administrator, 
for  a  balance  due  on  his  administration  account, 
ought  not  to  be  "that  he  pay  the  same  out  of  the 
estate  in  his  hands  to  be  administered;"  but  as  his 
own  proper  debt  lb. 

7.  Where  a  division  of  a  testator's  estate  in  pur- 
suance of  his  will.  Is  not  to  be  made  at  one  and  the 
same  time,  but  at  the  several  periods  when  any  one 
or  more  of  his  children  shall  separate  from  the 
family.  It  Is  not  necessary  that  all  the  legatees  be 
made  parties  to  each  suit  In  chancery  for  a  di- 
vision; but  only  those  entitled  to  participate  in 
the  division  then  in  question. 

Branch's  adm'x  v.  Booker's  adm'r,  48 

8.  If,  by  an  agreement  under  seal,  between  the 
vendor  and  purchaser  of  a  tract  of  land.  It  be  cove- 
nanted, that  if  any  part  thereof  should  be  recovered 
by  law  from  the  purchaser,  the  vendor  will  abate, 
or  refund,  in  proportion;  and  that  he  will  not  bring* 
suit  upon  the  bond  for  the  purchase  money,  until 
thequantity  of  land  which  the  purchaser  is  tog-et 
be  ascertained ;  provided  the  purchaser  prosecute 
a  suit  for  that  purpose  in  reasonable  time;— a  court 
of  equity  will  ffive  relief  by  injunction  against  a 
premature  suit  on  the  bond:  and  if  It  apiiear  that 
the  purchaser  prosecuted  his  suit  In  reasonable 
time,  and  could  not  recover  the  laud,  the  court  will 
decree  that  the  injunction  be  perpetual;  that  what- 
ever money  has  been  paid  be  refunded;  that  the 
bond  be  surrendered  and  cancelled,  and  the  con- 
tract rescinded. 

Bullitt's  ex'rs  v.  Songster's  adm'rs.  54 

0.  In  such  case,  if  the  purchaser  assigned  to  the 
vendor  a  bond  of  a  third  person,  in  part  payment, 
the  court  will  decree  that  such  bond  be  returned, 
or  (if  he  fail  to  return  it)  that  the  vendor  pay  the 
purchaser  the  amount  thereof,  with  interest:  no 
equity  in  favour  of  the  vendor  appearing  to  exempt 
him  from  such  responsibility.  lb. 

10.  The  executor  or  administrator,  and  not  the 
heir,  of  the  purchaser.  Is  entitled  to  relief.  In  case 
the  suit  on  the  bond  be  against  the  executor  or 
administrator.  lb. 

11.  Where  a  mortgagor  Is  admitted  to  redeem, 
upon  his  bin  filed  for  that  purpose,  the  decree  ousrht 
not  to  be.  In  general  terms,  that  upon  his  paying- 
the  money  with  Interest,  the  mortffar ee  shall  con- 
vey to  blm  the  mortffaffed  premises:  but  that  such 
conveyance  be  made.  If  he,  within  a  limited  time, 
do  make  such  payment;  and  If  not  that  he  be  fore- 
closed of  all  equity  of  redemption;  and  that  the 
mortgag'ed  premises  be  sold. 

Turner  V.  Turner,  86 

12.  A  mortg'agor's  bill,  for  an  account  of  profits 
and  a  conveyance  of  the  mortg^affed  premises,  if  he 
be  still  Indebted  on  the  mort^a^e,  his  equity  of  re- 
demption should  be  allowed  him;  but  the  costs  of 
suit  should  be  decreed  ag'alnst  him.  lb. 

18.  A  purchaser  of  land,  warranted  by  the  vendor 
to  be  free  of  all  incumbrances.  Is  not  precluded 


1.  A  confession  of  Judgment  for  no  certain  sum, '  from  relief  in  equity,  affainst  his  bond  for  the  pur- 
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cbase  money,  by  the  circa  instance  that,  before  be 
made  the  purchase,  he  was  fully  apprized  of  the 
incumbrance. 

Stockton  V.  CkK)k,  68 

U.  The  assignee  of  the  bond  is  not  in  a  better 

situation  than  the  assiflrnor.  lb. 

1&.  It  seems,  that    a   person    who  claims    title 

to  a  slave  taken  in  execution  may  get  relief 

6S6     *in  equity,  by  an  injunction  to  prevent  the 

sale,  notwithstandinff  his  remedy  at  law. 

Randolph  y.  Randolph  and  others,  90 

16.  The  court  of  a  county  having  caused  a  court- 
house and  a  Jail  to  be  erected,  in  or  about  the 
year  1754,  and  courts  havins*  been  continually  held 
in  such  court-house  until  the  year  1801.  it  ought,  in 
a  court  of  equity,  to  be  presumed,  that  the  title  to 
two  acres  of  the  land  built  upon  and  adjacent,  were 
duly  vested  in  the  court  and  their  successors: 
althoug^h  no  deed  from  the  oriffinal  proprietor  can 
be  produced. 

Boykin's  devisees  v.  Smith  and  others,  103 

17.  Quaere.  Oug-ht  not  such  presumption  to  take 
place  at  law,  as  well  as  in  equity.  lb. 

18.  It  seems,  that,  in  such  case,  a  decision,  in 
ejectment,  against  a  person  clalmins^  by  assign- 
ment from  the  county  court,  is  no  bar  to  his 
recovering  the  land  in  a  court  of  equity.  lb. 

10.  After  an  injunction  has  been  wholly  dissolved, 
if  the  cause  be  set  for  hearing  on  motion  of  the 
defendant  in  equity,  he  cannot  take  advantage  of 
the  circumsunce  that  the  bill  should  have  been 
dismissed  under  the  act  of  assembly. 

Franklin  V.  Wilkinson.  112 

90.  Under  what  circumstances  a  right  to  relief  in 
equity  may  be  lost  by  acts  of  conarmatlon  and  com- 
promise. 

Mason  v.  Williams.  186 

21.  A  confession  of  Judgment  and  release  of 
equity  will  be  supported,  though  made  by  a  man  of 
weak  understanding,  in  the  habit  of  making  im- 
provident bargains,  addicted  to  intoxication,  and 
embarrassed  in  his  circumstances;  and  thoagh 
such  confession  was  induced  by  the  plaintiff's  giv- 
ing him  time  to  pay  the  money,  if  no  other  influence 
was  exerted,  and  no  fraud  was  committed,  in  ob- 
tainingsuch  confession,  the  same  being  deliberately 
and  voluntarily  made  by  the  defendant,  or  by  virtue 
of  a  power  of  attorney  deliberately  and  voluntarily 
executed  by  him.  lb. 

22.  A  continuance  ought  not  to  be  granted  at  law, 
on  the  ground  that  the  party,  a  few  days  before 
that  appointed  for  the  trial,  filed  a  bill  in  equity  for 
a  discovery  of  usury,  as  auxiliary  to  his  defence  at 
law;  unless  he  make  affidavit  that  the  usury  therein 
charged  had  recently  come  to  his  knowledge. 

Ross  V.  Nor  veil,  170 

28.  Where  an  executor  has  a  claim  against  the 
estate  of  his  testator,  depending  on  a  quantum 
meruit  only,  he  may  exhibit  a  bill  In  equity,  against 
the  co-executors  and  legatees,  to  have  such  claim 
established  and  fixed  at  a  certain  si^m. 

Baker  v.  Baker  and  others.  222 

24.  In  such  case,  he  ought  to  state  the  claim  with 
reasonable  certainty,  by  setting  forth  his  own 
estimate  of  his  services,  but  should  he  fail  to  do  so, 
his  bill  ought  not  to  be  dismissed,  but  leave  to 
amend  it  should  be  granted  on  motion.  lb. 

25.  If  an  agent  employed  to  sell  a  tract  of  land 
become  himself  the  purchaser,  by  bargaining  with 
his  employer,  from  whom  he  conceals  the  fact  that 
a  better  price  could  be  got  from  another  person,  he 
is  guilty  of  fraud,  and  the  contract  ought  to  be 
vacated. 

Moseley's  adm'r  and  heirs  v.  Buck  ft  Bran- 
der,  282 

26.  In  such  case,  the  court  of  equity  will  compel 
him  to  re-convey  the  land,  on  receiving  back  his 
purchase  money  with  interest,  and  make  him  ac- 
count for  the  rents  and  profits.  lb. 

27.  See  Purchaser,  No.  13. 

Foreman  v.  Newkirk  and  others,  275 

28.  See  Chancery,  No.  18. 

Ball's  devisees  v.  Ball's  ex'ors  and  widow,        279 
20.  See  Perishable  goods.  No.  1. 
M'Call  V.  Peachy '8  adm'r,  288 

80.  See  Vouchers,  Nos.  1,  2.  8,  and 

M'Call  V.  Peachy's  adm'r.  pL  12, 18,  14.  lb. 

81.  See  Title,  No.  1. 

Beverley  v.  Lawson's  heirs,  817 

89.  See  Account.  No.  18, 14,  and 

Freeland,  Ac.  v.  Ck)ck's  representatives,  pi. 

1.  8,  868 

83.  If  the  owner  of  a  tract  of  land,  on  a  navigable 

river,  was  authorized  by  law  to  establish  a  town 

upon  it,  and  dispose  of  the  lots  by  way  of  lottery; 

and,  in  the  scheme  of  such  lottery  as  advertised, 

adventurers  therein  were  assured    that  the  lots 

should  be  laid  off  in  a  town  "convenient  to  the 

river,  with  public   landings;"   parol  testimony  ts 

adml3sible.  in  aid  of  the  inference  deducible  from 

such  printed  proposals,  to  establish  an  equitable 


title  in  the  inhabitants  of  the  town,  as  tenants  in 
common,  to  a  piece  of  ground  between  the  river 
and  the  lots  actually  laid  off  for  the  town. 

Mayo  V.  Murchie,  pi.  1,  858 

84.  Where  a  plaintiff  in  equity,  having  the  equita- 
ble title  to  land,  sues  for  the  legal  title,  the  person 
holding  such  legal  title  is  a  sufficient  defendant, 
without  making  the  person  of  whom  he  purchased 
a  party  to  the  suit    Ibid,  pi.  2,  lb. 

85.  Although  consent  of  parties  cannot  give  a 
court  of  equity  Jurisdiction,  or  supply  the  total  ab- 
sence of  other  necessary  parties,  yet  such  consent 
may  dispense  with  the  strictness  of  form,  and  en- 
able the  court  to  decide  a  cause  in  relation  to  parties, 
who  are  in  fact  though  possibly  irregularly,  before 
it    Ibid,  pi.  8,  lb. 

86.  Under  what  circumstances,  a  single  surviving 
trustee  of  a  town  is  competent  to  be  the  plaintiff  in 
a  bill  in  equity,  for  the  purpose  of  asserting  the 
right  of  the  inhabitants  generally  to  land  laid  off 
and  annexed  to  such  town  as  a  common.    Ibid,  pi.  4. 

lb. 

87.  If  the  sheriff,  after  taking  a  forthcoming  bond, 
accept  the  same  good» from  the  defendant  in  dis- 
charge of  his  body  from  another  execution,  and 
prevent  the  surety  In  such  bond  from  delivering 
them  on  the  day  of  sale  therein  appointed;  a  court 
of  equity,  on  a  bill  for  discovery  and  injunction 
exhibited  by  the  surety,  will  require  the  sheriff  and 
all  parties  concerned  to  answer  a  charge  of  fraud 

and  combination,  and  (whether  fraud  be 
627     established  or  not)  *will  perpetually  enjoin  a 

Judgment  rendered  against  the  surety  upon 
the  forthcoming  bond,  as  unconscionable  against 
him;  leaving  the  plaintiff  in  that  judgment  to  his 
remedy  against  the  sheriff:  and  the  sheriff  to  his 
remedy  against  the  person  who  Indemnified  him, 
or  to  whom,  by  mistake,  or  in  his  own  wrong,  he 
paid  the  money  in  satisfaction  of  the  second  execu- 
tion. 

Iiusk  V.  Ramsay,  pi.  8,  417 

88.  The  plaintiff  in  the  second  execution,  to  sat- 
isfy which  the  sheriff  improperly  sells  the  goods, 
need  not  be  a  party  to  such  suit  in  chancery:  be- 
cause the  surety  in  the  bond  wants  no  decree 
against  him.    Ibid.  pi.  4.  lb. 

30.  A  court  of  equity  will  not  compel  a  security  in 
a  bond  to  contribute  to  the  relief  of  his  co-security 
who  has  been  forced  to  pay  the  debt;  unless  it  ap- 
pear that  due  diligence  was  used,  without  effect  to 
obtain  reimbursement  from  the  principal  obligor, 
or  that  he  was  insolvent 

M'Ck>rmack's  adm'r  v.  O'Bannon's  ex'or.  &c.,  484 

40.  The  pendency  of  the  bill  in  equity,  in  a  county 
coart  after  dissolution  of  an  injunction,  is  no  bar 
to  the  complainant's  obtaining  another  injunction 
from  the  superior  court  of  chancery. 

Roberts  v.  Jordans,  pi.  1,  488 

41.  See  Account  No.  15.   Ibid,  pi.  2,  lb. 

42.  See  Assignment  No.  4.    Ibid.  pi.  3. 
48.  See  Devisees.  No.  4. 

Foster  and  wife  v.  Crenshaw's  ex'ors,  514 

44.  Although  a  person,  whose  property  is  taken  in 
execution  to  satisfy  the  debt  of  another,  may  pro- 
ceed to  recover  that  property,  or  damages  for  the 
ukingand  detaining  thereof,  in  a  court  of  law; 
and  although  the  sheriff,  having  doubts  as  to  the 
title  to  the  property,  may  demand  from  the  cred- 
itor an  indemnifying  bond:  yet  neither  of  these 
remedies  is  in  exclusion  of  a  bill  of  injunction  to 
prevent  the  sale. 

Wilson  ft  Trent  v.  Butler  and  others,  pi.  1,       569 

45.  See  Administration  Bond,  No.  2. 

Hairston  v.  Hughes  and  others.  568 

46.  See  Children.  Nos.  l,  2. 

Baird  v.  Bland  and  others,  pi.  1,  2.  570 

47.  A  person  entitled  to  a  legal  estate  in  slaves 
may  sue  in  equity  to  recover  them,  if  thereby  a 
multiinicity  of  suite  may  be  prevented:  calling  on 
the  defendant  to  discover  how  long  be  has  had  them 
in  possession,  and  to  discover  and  state  an  account 
of  their  proflte.    Ibid,  pi.  3.  lb 

ERROR. 

1.  See  Evidence,  No.  3. 

Chaney  v.  Saunders.  51 

2.  An  appellate  court  ought  not  to  reverse  a  Judg- 
ment without  proceeding  to  give  such  Judgment  as 
the  inferior  court  should  have  given. 

Darby  V.  Henderson.  115 

8.  See  Appeal.  No.  0. 
Ross  V.  Norvell,  170 

4.  See  Abatement  No.  2. 

.  Newman  v.  Graham,  187 

5.  See  Partnership.  No.  1. 

Garland  v.  Davidson.  180 

6.  The  court  of  chancery  cannot  correct  on  mo- 
tion, or  by  bill  of  review,  any  error,  apparent  on 
the  face  of  the  proceedings,  in  a  decree  which  has 
been  affirmed  by  the  court  of  appeals. 

Campbell  v.  Price  and  others.  227 
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7.  If  a  Jury  be  impaaelled  **to  try  the  Issue  Joined," 
wbea.  ia  reality,  uo  issue  is  Joined,  tbe  Judirment 
must  be  reversed,  and  tbe  verdict  set  aside,  not- 
withstanding it  was  agrainst  tbe  party  who  failed  to 
meet,  by  a  nes-aiive  on  his  side,  the  affirmative  mat- 
ter pleaded  on  the  other  side. 

Wilkinson's  adm'rs  v.  Bennett  314 

8.  It  seems,  that  a  party,  to  whom  a  new  trial  is 
granted  may,  at  the  next  term,  without  claiming 
such  trial,  file  errors  in  arrest  of  Judgment. 

Hall  V.  Smith.  Younff  &  Hyde,  pi.  l,  «        660 

0.  See  Arrest  of  Judrment,  No.  2,  and  Ibid,   pL  2. 

lb. 
10.  See  Recital,  and 
Sexton  V.  Holmes.  606 

EVIC?riON. 

1.  A  person  assessins"  a  lease,  for  value  received 
but  without  any  special  agreement  to  be  responsi- 
ble for  the  title  is  not  bound  to  restore  tbe  purchase 
money,  upon  the  eviction  of  the  assiirnee  in  conse- 
quence of  a  defect  in  the  lessor's  title;  especially 
where  the  lessor  has  not  been  resorted  to.  or  shown 
to  be  insolvent,  and  where  the  possibility  of  the 
eviction  was  in  contemplation  of  both  the  parties  at 
the  time  of  the  assignment. 

M'Clenaban  v.  Gwynn,  pi.  1,  666 

2.  Where  a  lease  is  assisned,  and  the  assiflrnee  is 
evicted  througrh  a  defect  in  the  lessor's  title,  he 
may  sue  the  lessor  for  compehsation.    Ibid.  pi.  2. 

lb. 
EVIDENCE. 

1.  If  an  executor  or  administrsftor  wish  to  prove, 
by  a  deed  of  trust,  that  certain  property  in  his  pos- 
session is  not  to  be  considered  assets,  he  must  spe- 
cially plead  the  deed,  and  cannot  ffive  it  in  evidence 
under  a  plea  of  "fully  administered."  in  which  it  is 
not  mentioned. 

Taylor's  adm'x  v.  Richards  &  Co.,  8 

2.  See  Gift,  No.  1. 

Shobe's  ex'ors  v.  Carr  and  wife.  10 

8.  Where  the  evidence  spread  on  the  record  is 
contradictory,  and  the  point  in  dispute  depends  on 
the  credibility  of  witnesses,  the  appellate    court 
(not  havinff  the  witnesses  personally    before   it) 
ouirht  not  to  reverse  tbe  Judgment  of  that  court 
which  had  liirhts,  (from  tbe  manner  of  irivinfir  in  the 
testimony,    and    other    extraneous    circum- 
628     stance.)  which  the  superior  court  in  its  *ap- 
pellate  character,  does  not  possess. 
Chaney  v.  Saunders,  61 

4.  If  two  actions  be  pending  between  the  same 
parties,  and  in  the  same  court:  quaere,  whether  a 
deposition,  by  virtue  of  a  notice  in  which  the  par- 
ticular action  is  not  distinctly  specified,  can  be  read 
as  evidence  in  either  action?  lb. 

6.  If  the  time  appointed  for  taklns-  a  deposition 
be  between  the  hours  of  twelve  and  one:  quaere, 
whether  it  can  be  read  upon  a  certificate  stating, 
merely,  that  it  is  taken  after  twelve  o'clock?        lb. 

6.  An  appraisement  of  a  decedent's  estate,  though 
not  signed  by  the  executor  or  administrator,  and 
therefore  not  to  be  received  as  an  inventory,  is  ad- 
missible as  prima  facie  evidence  of  the  value  of  the 
estate. 

Roger's  adm'x  v.  Chandler's  adm'x,  65 

7.  In  an  action  on  the  case  against  a  sheriff  for 
failing  to  levy  an  execution,  if  the  return  on  the 
execution  was  that  there  were  no  effects  with  which 
the  debt  could  be  satisfied,  the  burthen  Is  thrown  on 
tbe  plaintiff  of  proving  the  falsehood  of  such  re- 
turn; and  the  court  if  requested  In  a  proper  man- 
ner, ought  so  to  instruct  the  Jury.  But  if  the 
defendant  request  the  court  to  Instruct  the  Jury 
that  it  is  incumbent  on  the  plaintiff  to  prove  tbe 
falsehood  of  the  return  mentioned  in  the  declara- 
tion, and  no  return  be  distinctly  stated  therein,  the 
court  ought  to  decline  giving  any  instruction  in 
pursuance  of  such  request 

Davis  V.  Johnson  &  Co..  81 

8.  A  writing.  l)eginniDg,  Know  all  men,  &c.  that 
I,  H.  R.  of  the  county,  &c.,  am  held  and  firmly  bound, 
&c.."  and  running  throughout  in  the  name  of  H.  R. 
alone,  is  not  to  be  received  as  evidence  In  support 
of  a  declaration  against  H.  R.  &  H.  B.,  charging  that 
they  both  acknowledged  themselves  to  be  indebted. 
&c.:  notwithstanding  the  name  of  H.  B.  was  signed 
tthfii^r  that  of  H.  R..  and  issue  was  not  joined  on  the 
plea  of  non  est  factum  or  nil  debet,  but  of  payment 
bM  H   B 

Bell  V.  Allen's  adm'r.  118 

"  "9.  Quaere,  whether  proof  of  any  confession  by  the 
assignor  of  a  bond,  after  the  assignment,  that  the ' 
money  bad  been  paid  to  him  before  the  assignment 
can  be  given  in  evidence  against  the  assignee? 

Lewis  V.  Long,  186 

10.  In  an  action  of  covenant,  the  declaration  de- 
scribing the  covenant  as  sealed  by  the  defendant 
without  mentioning  any  other  person:  aad  the  plea 
being  "covenants  performed:"  though  without 
praying  oyer:  a  Joint  and  several  covenant  sealed 


by  the  defendant  and  others,  but  In  other  respects 
answering  to  the  description  in  the  declaration,  is 
admissible  as  evidence  to  the  Jury. 

Hollingsworths  v.  Dunbar.  168 

11.  The  trustee,  in  a  deed  of  trust  conveying  prop- 
erty to  be  sold  for  payment  of  a  debt  is  equally  the 
agent  of  the  debtor  and  creditor,  and  a  competent 
witness,  in  an  action  of  ejectment  against  the 
debtor,  in  behalf  of  a  purchaser  from  himself,  (to 
whom  he  has  made  a  deed  with  warranty  against 
himself  and  his  heirs  only.)  to  prove  that  the  sale 
of  the  property  was  advertised  according  to  the 
terms  of  the  deed  of  trust 

Ross  V.  Norvell,  170 

12.  Although  the  acknowledgment  of  a  debt  by 
one  or  more  of  the  partners  of  a  mercantile  firm, 
after  the  dissolution  thereof,  is  competent  to  do 
away  the  bar  of  the  act  of  limitations  in  an  action 
brought  against  the  firm,  the  existence  of  the  debt 
being  first  proved  by  other  testimony,  or  admitted 
by  the  pleadings,  yet  such  acknowledgment  is  not 
proper  evidence  of  the  existence  of  the  debt  so  as 
to  charge  the  other  partners. 

Shelton  V.  Cocke,  Crawford  &  CJo.,  191 

18.  See  Carrier.  No.  2. 

Murphy.  Brown  &  Co.  v.  Staton,  289 

14.  See  Vouchers,  Nos.  1,  8.  8 

M'Call  V.  Peachy 's  adm'r,  288 

16.  An  executor's  refusal  to  qualify  may  be  found 

on  proof  of  declarations  in  pays,  or  presumed  from 

circumstances,  without  any  renunciation  of  record. 

Geddy  &  Knox  v.  Butler  and  wife.  pL  2.  845 

16.  See  Equity.  No.  82,  and 

Mayo  V.  Murchie,  pi.  1.  858 

17.  A  warrant  though  illegal  and  void  as  a  juati> 
fication,  may  be  given  in  evidence,  in  mitigation  of 
damages.    See  Warrant,  No.  1.  and 

Wells  V.  Jackson,  pi.  2.  466 

18.  If  a  single  woman,  having  been  delivered  of  a 
bastard  child,  on  her  oath  charge  a  certain  man 
with  being  its  father,  and  aver  that  there  is  no  pos- 
sibility of  her  being  mistaken;  it  is  competent  for 
the  person  accused  to  invalidate  her  testimony  by 
proving  that,  about  nine  months  before  its  birth, 
she  was  guilty  of  criminal  intercourse  with  other 
men.  But  If  the  defendant  admit  that  he,  also,  had 
criminal  intercourse  with  her  about  the  same  time, 
such  proof  may  be  rejected,  and  he  may  be  con- 
fined to  proof  of  the  general  character  of  the 
mother. 

Fall  V.  the  overseers  of  the  poor  of  Augusta 
county,  pi.  2.  495 

19.  A  copy  of  a  bill  of  exchange  and  notarial  pro- 
test with  an  affidavit  of  the  payee  that  the  original 
is  lost  or  mislaid,  is  not  legal  evidence  to  charge  the 
drawer. 

Wright  V.  Hencock  &  Co.,  pi.  8.  621 

EXCEPTIONS,  (BILL  OF.) 
See  Bill  of  Exceptions. 

EXECTTTION. 

1.  In  an  action  on  the  case  against  a  sheriff  for 
falling  to  levy  an  execution,  if  the  return  on  the 
execution  was  that  there  was  no  effects  with  which 
tbe  debt  could  be  satisfied,  the  burthen  Is  thrown  on 
the  plaintiff  of  proving  the  falsehood  of  such  re- 
turn; and  the  court,  if  requested  in  a  proper 
manner,  ought  so  to  instruct  the  Jury.  But  If  the 
defendant  request  the  court  to  instruct  the  Jury 
that  it  is  incumbent  on  the  plaintiff  to  prove  the 

falsehood  of  the  return  mentioned  in  the  dec- 
629     laration,  *and  no  return  be  distinctly  stated 

therein,  the  court  ought  to  decline  giving  any 
instruction  in  pursuance  of  such  request 

Davis  V.  Johnson  &  Co  ,  81 

2.  The  sheriff's  failing  to  mention,  in  his  return  of 
an  execution,  one  of  the  negroes  on  whom  it  was 
levied,  is  no  ground  for  reversing  a  Judgment  on  a 
forfeited  forthcoming  bond,  in  which  that  negro  is 
mentioned  as  one  of  those  on  whom  such  execution 
was  levied. 

Dix  V.  Evans.  806 

8.  It  seems,  that,  where  a  capias  ad  satisfacien- 
dum is  executed  at  any  time  before  the  retarnday 
thereof,  the  sheriff  may  receive  property  tendered 
by  the  debtor  in  discharge  of  his  body  out  of  ens- 
tody,  and  appoint  a  day  of  sale  posterior  to  the 
return-day;  and  that  a  bond  for  the  forthcoming  of 
such  property  is  good  in  law,  though  dated  after 
the  re  turn -day.  lb. 

4.  A  debtor,  being  surrendered  to  the  sheriff  by 
his  special  ball,  (after  Judgment  against  him  in  a 
county  court)  cannot  legally  be  detained,  in  Jail, 
or  within  the  prison  bounds,  on  a  bond  given  for 
tbat  purpose,  more  than  twenty  days  from  the 
time  of  such  surrender,  if  the  creditor,  his  attor- 
ney, or  agent  do  not  within  that  time,  charge  him 
in  execution  in  writing. 

Green  v.  Garrett  889 
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6.  The  lien«  by  virtae  of  a  writ  of  fieri  facias  upon 
the  property  of  the  debtor,  is  Dot  released  by  his 
flriviaff  a  forthcoming-  bond,  bat  continues  until 
such  bond  Is  forfeited. 

Lusk  V.  Ramsay,  pL  1,  417 

6.  The  surety  in  a  forthcoming  bond  has  a  riffht  to 
deliver  the  property  on  the  day  of  sale,  if  he  can.  on 
that  day,  peaceably  obtain  possession  thereof.  Ibid, 
pi.  2,  lb. 

7.  See  Eauity.  Nos.  86,  87.  and  Ibid,  pL  8, 4,       lb. 

8.  See  Nulla  Bona,  No.  1. 

Meade  and  others  y.  Brooking,  648 

0.  See  Nulla  Bona.  No.  2. 
Hairston  v.  Hughes  and  others,  608 


EXECUTIVE. 
1.  See  Sheriff.  No.  4. 
Bowers  and  others  ▼.  Millar, 


408 


EXECUTORS  AND  ADMINISTRATORS. 

1.  An  absolute  bill  of  sale  of  slaves  by  an  execu- 
tor, who  is  nevertheless  permitted  to  retain  the 
I>osse8sion  thereof,  is  fraudulent  and  void,  as  to 
leiratees,  as  well  as  creditors  and  purchasers. 

Robertson  v.  Ewell,  1 

2.  Quaere,  whether  a  sale  by  an  executor  of  slaves 
belonginflr  to  the  estate  of  his  testator,  for  the  pur- 
pose of  payinflT  a  private  debt  of  his  own  to  the  pur- 
chaser, be  void  as  to  residuary  legatees  upon  its 
appearing  that  the  personal  assets  were  sufficient 
(exclusive  of  slaves)  for  payinflr  the  debts  and  ex- 
penses, and  that  the  purchaser  knew  in  what  right 
the  executor  held  the  property,  though  he  might  not 
have  known  the  state  of  tbe  asseu?  lb. 

8.  If  an  executor  or  administrator  wish  to  prove, 
by  a  deed  of  trust,  that  certain  property  In  his  pos- 
session is  not  to  be  considered  assets,  he  must 
specially  plead  the  deed,  and  cannot  give  it  in  evi- 
dence under  a  plea  of  "fully  administered,"  in 
which  it  is  not  mentioned. 

Taylor's  administratrix  v.  Richards  &  Co.,  8 

4.  All  the  residuary  legatees  or  distributees,  to- 
gether with  the  executors  or  administrators  of 
such  as  have  died  since  the  testator  or  intestate, 
ought  to  be  parties  to  a  suit  for  division  of 
a  residuum. 

Sheppard's      executor     v.      Starke       and 
wife.  PL  8.  » 

6i  A  decree  against  an  executor  or  administrator, 
for  a  balance  due  on  his  administration  account, 
ought  not  to  be,  that  he  pay  the  same  out  of  the  es- 
tate in  "his  hands  to  be  administered:"  but  as  his 
own  proper  debt 

Sheppard's  executors  v.  Starke  and  wife,  29 

0.  In  this  case,  a  commission  of  five  per  cent  on 
the  moneys  received  by  the  executor,  was  allowed 
him  in  lieu  of  all  expenses;  ouch  commission  to  be 
deducted  from  the  balance  due  the  estate  at  the 
end  of  each  year.  lb. 

7.  When  interest  is  charged,  against  an  executor 
or  administrator,  (in  settlinoL  his  administration 
account)  on  balances  due  at  the  end  of  each  year, 
it  ought  not  to  be  carried  to  the  account  of  the 
succeeding  years,  so  as  to  convert  it  into  prin- 
cipal, and  make  it  bear  interest:  nor  to  be  deducted 
from  the  payments  made  in  such  succeeding  years. 

lb. 

8.  An  executor  ought  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  security 
be  given,  by  the  distributees,  as  required  by 
the  act  of  assembly  in  the  case  of  an  administrator. 

lb. 
0.  In  a  division  of  slaves  among  legatees,  if  those 
allotted  to  some  of  them  be  valued  at  more,  and  to 
others  at  less,  than  their  respective  shares:  and 
the  commissioners  making  the  division  direct  that 
each  person  whose  allotment  is  too  large  shall  pay 
a  surplus,  without  designating  to  whom:  it  seems, 
that  such  payments  are  to  be  made  to  the  executor, 
and  by  him  to  the  otber  legatees,  so  as  to  make  the 
division  equal;  and  he  is  accountable,  if  he  deliver 
the  slaves  allotted  to  any  legatee,  without  receiv- 
ing the  surplus  payable  from  him  or  her.  lb. 

10.  See  Wills,  Nos.  24.  26. 

Branch's  adm'x  v.  Booker's  adm'r.  48 

11.  The  executor  or  administrator,  and  not  the 
heir  of  the  purchaser,  is  entitled  to  relief,  in  case 
the  suit  on  the  bond  be  against  the  executor  or 
administrator. 

Bullitt's  ex'ors  v.  Songster's  adm'rs,  64 

12.  See  Legacy,  No.  8. 

Patton.  adm'r   of  Page,  v.    Williams    and 
wife.  GO 

18.  See  Wills.  No.  7.  lb. 

14.  Upon  issue  joined  on  the  plea  of  "fully  admin- 
istered," a  verdict  finding  in  general  terms  the  issue 
for  the  plaintiff,  and  that  assets  equal  to  the  claim  of 
the  plaintiff  came  to  the  hands  of  the  defendant  is 
uncertain  and  insufficient  It  should  set  forth, 
with  sufficient  certainty,  what  portion  of  the 
680     assets,  which  came  to  the  ^defendant's  hands. 


was  unadministered  at  the  time  of  suing  out  plain- 
tiff's writ 

Rogers's  adm'x  v.  Chandler's  adm'x,  66 

16.  See  Appraisement  No.  1.  lb. 

16.  See  Chancery,  No.  2. 

Purcell  V.  Maddox,  70 

17.  See  Decree.  No.  7. 

Legrandv.  Francisco,  88 

18.  An  executor  is  not  to  be  charged  with  the 
debts  due  to  the  estate  of  his  testator,  at  the  time 
when  they  became  due,  but  only  at  the  time  when 
he  actually  received  them:  except  such  debts  as 
are  lost  by  his  negligence  or  improper  conduct 

Cavendish  V.  Fleming.  108 

10.  An  executor's  account  rendered  on  oath,  is 

prima  facie  evidence  of  the  sums  received  by  him 

for  the  estate  of  his  testator,  and  of  the  times  when 

received.  lb. 

20.  An  executor,  except  as  to  debts  lost  by  his 
negligence  or  improper  conduct  is  chargeable  with 
interest  only  on  his  actual  receipts:  and,  generally, 
where  interest  is  charged,  the  rule  established  in 
tbe  case  of  Qranbery  v.  Granbery  (1  Wash.  240.) 
ought  to  be  observed.  lb. 

21.  An  executor  is  not  chargeable  with  interest  on 
a  legacy  payable  to  an  infant  before  a  guardian  has 
been  appointed,  and  he  has  received  notice  of  such 
appointment  lb. 

22.  Under  what  circumstances,  an  executor  is  not 
to  be  charged  with  the  loss  of  a  debt,  contracted 
with  him  on  behalf  of  the  estate  of  his  testator,  or 
for  a  loss  Incurred  by  his  entrusting  an  agent  with 
bonds  for  collection.  lb. 

28.  An  executor  may  reasonably  be  allowed  a  com- 
mission of  ten  per  centum  on  moneys  received  by 
him,  where  the  debts  were  very  small  and  numer- 
ous, and  the  debtors  presumed  to  have  been  much 
dispersed.  lb. 

24.  Where  an  executor  has  a  claim  against  the 
estate  of  his  testator,  depending  on  a  quantum 
meruit  only,  he  may  exhibit  a  bill  in  equity  against 
his  co-executors  and  legatees,  to  have  such  claim 
established,  and  fixed  at  a  certain  sum. 

Baker  v.  Baker  and  others.  222 

26.  In  such  case,  he  ought  to  state  the  claim  with 
reasonable  certainty,  by  setting  forth  his  own 
estimate  of  his  services;  but.  should  he  fall  to  do  so, 
his  bill  ought  not  to  be  dismissed,  but  leave  to 
amend  it  should  be  granted  on  motion.  lb. 

26.  If  the  defendant  in  an  action  of  covenant  die. 
after  judgment  by  default  against  him  and  the  ball 
for  his  appearance,  and  before  a  writ  of  inquiry 
executed,  the  plaintiff  cannot  have  a  scire  facias 
against  the  ball,  but  only  against  the  executors  and 
administrators  of  the  defendant 

Saunders  V.  Gains,  226 

27.  In  determining  which  of  the  goods  and  chat- 
tels of  a  testator  or  Intestate  shall  be  sold,  "as  lia- 
ble to  perish .  consume,  or  be  the  worse  for  using 
or  keeping."  some  latitude  of  discretion  must  be 
allowed  to  the  executor  or  administrator:  and  his 
conduct  appearing  to  be  fair,  and,  probably  pro- 
ceeding from  a  good  intention,  ought  to  be  sanc- 
tioned by  a  court  of  equity. 

M'Callv.  Peach y's  adm'r,  288 

28.  An  administrator  with  the  will  annexed  has, 
in  general,  the  same  powers  which,  under  the  will, 
the  executors  would  have  had.  if  they  had  qualified. 

lb. 
80.  Where  a  testator  directs  the  moneys  arising 
from  certain  sources  (among  which  are  the  rente 
of  his  lands)  to  be  placed  out  at  interest,  his  execu- 
tor is  impliedly  authorized  to  make  leases  of  such 
lands,  not  already  occupied  by  tenante,  as  are  not 
necessary  to  be  reserved  for  cultivation  by  the 
testator's  own  slaves.  lb. 

80.  A  testator,  by  directing  certain  moneys  to  be 
placed  out  at  interest  "upon  good  and  sufficient 
securities,  in  Virginia  or  Maryland,  as  his  executors 
should  think  proper."  authorized  them  to  invest  the 
same  in  loan-office  certificates,  or  other  public 
securities.  lb. 

81.  If  an  executor  be  authorized  by  the  will  to  put 
certain  moneys  out  at  interest,  his  changing  the 
bonds,  shifting  the  debte,  or  applying  moneys  to  his 
own  use,  or  that  of  his  friends,  without  any  fraudu- 
lent design,  is  no  reason  for  charging  him,  to  the 
amount  in  specie,  for  so  much  paper  money  re- 
ceived, lb. 

82.  In  such  case,  it  being  important  that  the 
moneys  should  be  kept  at  Interest,  which  could, 
perhaps,  be  better  effected  by  changing  the  bonds 
than  by  receiving  the  money  from  one  man,  and 
seeking  for  another  to  whom  to  lend  it;  the  execu- 
tor should  not  be  liable  in  case  of  insolvencies, 
unless  the  change  was  made  injudiciously,  or  from 
fraudulent  motives;  and.  as  to  any  moneys  actu- 
ally converted  by  him  to  his  own  use.  or  lent  to  his 
friends  without  security,  he  should  be  chargeable 
with  the  value  thereof,  at  the  times,  respectively, 
when  it  was  so  converted  or  lent;  provided,  that. 
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In  all  Bucta  cases  of  loans,  withont  security,  if  the  bor- 
rower, and  also  tbe  executor  himself,  (who.  in  that 
case,  stands  In  the  place  of  a  security,)  were  suffl- 
cienUy  adequate  and  responsible,  at  the  time,  for 
the  sums  so  lent  as  aforesaid,  (of  which  compe- 
tency the  subsequent  repayment  of  the  money 
should  be  deemed  conclusive  evidence.)  the  fore- 
'going  rule  oug^ht  not  to  apply:  but.  in  such  cases 
they  should  be  considered  as  on  a  common  footing 
with  other  borrowers,  and  the  account  be  taken  ac- 
cordingly, lb. 
88.  In  all  cases,  in  which  an  executor  or  adminis- 
trator has  debited  himself  with,  or  assumed  the  debts 
of,  others  to  the  estate  of  his  testator  or  intestate, 
the  same  ouffht  to  be  considered  as  a  payment  by 
them  to  him,  and  carried  to  the  account  of  paper 
money  or  specie,  as  the  case  may  be:  and  if,  in  any 
case,  such  debts  were  not  due  at  the  time  the  same 
were  debited,  or  assumed  as  aforesaid,  the  said  ex- 
ecutor or  administrator  should  be  charged  only  as 
at  the  time  the  same  became  payable.  lb. 
84.  An  executor  or  administrator,  omitting 
081  to  *in8ert  in  the  inventory  certain  credits  be- 
longing  to  the  estate  of  the  testator  or  intes- 
tate, is  not  to  be  charged,  on  that  account,  with 
more  than  shall  be  proven  to  have  been  received 
by  him.  or  lost  by  his  negligence.                           lb. 

86.  An  executor  or  administrator  may  with  pro- 
priety be  credited  for  deductions  made  by  him  from 
accounts  left  by  his  testator  or  intestate  for  col- 
lection: if  it  appear  that  the  charges  in  those 
accounts  were  unusually  extravagant,  and  it  be 
not  proved  that,  in  making  such  deductions,  he 
acted  fraudulently  or  disadvantageously  for  the 
estate.  lb. 

86l  In  general,  an  executor  or  administrator 
should  not  be  debited,  or  credited,  with  the  value 
of  paper  money,  at  the  times  when  received,  or  paid 
away  by  him,  unless  it  be  proved  that  he  received 
it  unnecessarily,  or  improperly  delayed  paying 
it  away  to  those  entitled  to  it  But  the  account  of 
debits  and  credits  should  be  stated  in  paper  money 
and  the  balance  scaled  at  the  time  of  ^he  last  pay- 
ment, which  balance,  turned  into  specie,  should  be 
carried  to  the  subsequent  account  in  specie.         lb. 

87.  An  executor  or  administrator  is  not  chargeable 
specifically  with  tobacco  received  by  him.  and  not 
disbursed  on  account  of  his  testator*s  estate;  but 
only  with  the  price  actually  received  for  such 
tobacco,  where  that  can  be  ascertained:  and,  where 
not,  with  the  then  current  value  thereof.  lb 

88.  Where  an  ex  parte  settlement  of  an  adminis- 
tration account  has  taken  place  before  commis- 
sioners appointed  by  the  court,  in  which  the 
executor  or  administrator  qualified;  if  the  legatees 
afterwards  bring  a  suit  in  chancery  for  a  new 
examination  and  settlement  of  such  account,  the 
vouchers  in  support  thereof,  if  they  be  not  osten- 
sible, should  be  presumed  to  have  existed,  and  the 
onus  proband!  thrown  on  the  adverse  party.  lb. 

89.  But  it  seems,  the  executor  or  administrator 
may  be  required  to  produce  the  vouchers,  unless  he 
shall  declare  on  oath,  or  otherwise  prove,  that  they 

'  were  deposited  with  the  clerk  of  such  court,  at  or 
after  examination  of  the  account  by  the  commis- 
sioners, and  have  not  come  to  his  possession  since. 

lb. 

40.  In  such  case,  if  the  vouchers,  or  official  copies 
of  them  be  produced,  the  plaintiffs  may,  neverthe- 
less, controvert  the  articles  intended  to  be  Justified 
by  them.  Any  article  ought  to  be  allowed  on  the 
oath  of  the  defendant,  if  it  be  of  such  a  nature, 
that  the  expenses  probably  must  have  been  in- 
curred, or  that,  perhaps,  a  voucher  for  it  could 
not  have  been  procured:  for  example,  mourning 
for  the  widow,  mid-wife's  fees,  services  performed 
by  a  negro  carpenter,  and  the  like.  lb. 

41.  The  executor  ought  not  to  be  charged,  at  the 
suit  of  a  general  residuary  legatee,  with  the  wear- 
ing apparel  of  the  testator,  if  the  same  be  not 
proved  to  have  been  converted  to  his  use,  and  a 
sale  of  it  was  not  necessary  for  payment  of  debts 
or  legacies.  lb. 

48.  An  executor  or  administrator  is  chargeable 
with  interest,  in  all  cases  where  he  has  received  it: 
and,  also,  where  paper  money,  or  specie,  remained 
in  his  hands  more  than  a  reasonable  time,  (which, 
in  this  case,  was  said  to  be  six  months.)  without 
being  applied  to  the  purposes  of  the  estate.  lb. 

48.  In  this  case,  under  circumstances  of  extraor- 
dinary trouble  attendant  on  the  administration,  the 
administrator  was  allowed  a  commission  of  ten 
per  centum  on  all  specie  received  by  him,  in  full 
satisfaction  for  receiving,  putting  out.  and  paying 
away  the  same,  as  also  for  his  trouble  and  services 
in  the  administration  and  management  of  the 
estate:  such  commission  to  be  allowed  only  once, 
on  receiving  the  same  sum  of  money:  and  as  to  the 
paper  money,  a  commission  was  allowed  of  five  per 
centum  on  the  value  thereof  when  received,  and 
the  same  on  the  value  thereof  when  paid  away, 
according  to  the  legal  scale  of  depreciation.         lb, 


44.  See  Wills,  No.  16,  and 

Geddy  &  Knox  v.  Butler  and  wife,  pL  l,  845 

46.  Under  the  stat  21  Hen.  VIII..  ch.  4,  a  convey- 
ance by  part  of  the  executors  named  in  a  will,  (by 
which  "the  executors  therein  mentioned"  are 
empowered  to  convey.)  is  Justified  where  the  others 
refuse  to  qualify.  And  such  refusal  may  be  found 
on  proof  of  declarations  in  pays,  or  presumed  from 
circumstances,  without  any  renunciation  of  record. 
See  Verdict,  and 

Geddy     and    Knox    v.    Butler    and    wife, 
pLS,  845 

46.  An  administrator  may  declare  in  the  debet 
and  detinet  on  a  bond  executed  to  himself  as  such : 
and  his  executor  or  administrator  has  a  right  to 
bring  an  action  upon  it 

Bowden,  ex'or  of  Moore,  v.  Taggart  513 

47.  After  a  Judgment  against  an  executor  or 
administrator,  as  SDCh.  a  fieri  facias  and  return  of 
nulla  bona,  an  action,  against  him  alone,  on  his 
administration  bond,  could  always  be  maintained, 
without  any  previous  suit  suggesting  a  devastavit 

Meade  and  others  v.  Brooking,  518 

48.  Before  the  act  of  Feb.  7th,  1814,  "concerning 
executors  and  administrators,"  (Sess.  acts,  1818,  ch. 
18,  p.  40.)  a  decree  in  chancery  against  an  executor 
or  administrator,  directing  him  to  pay  a  debt  of 
his  testator,  or  intestate,  out  of  the  assets  in  his 
hands  to  be  administered,  (with  a  fieri  facias  and 
return  of  nulla  bona,)  was  not  sufficient  evidence 
of  a  devastavit  to  authorize  an  action  against  the 
securities  in  the  administration  bond;  but  It  was 
necessary  to  bring  a  previous  suit  against  the 
executor  or  administrator,  suggesting  the  devas- 
tavit 

Halrston  v.  Hughes  and  others,  568 

EXPATRIATION. 

See  Ck)lumbia.  (District  of,)  and 

Gustls  V.  Lane.  pi.  1.  579 

688  *FEE  SIMPLE. 

See  Contingent  Remainder,  and 
Coleman  and  wife  v.  HoUaday.  510 

FIERI  FAqiAS. 

1.  See  Execution,  No.  5. 

Lusk  V.  Ramsay,  pi.  1,  417 

2.  See  Nulla  Bona,  No.  1. 

Meade  and  others  v.  Brooking,  pL  1,  518 

8.  See  Nulla  Bona.  No.  8. 
Halrston  v.  Hughes  and  others,  568 

FORTHCOMING  BOND. 

1.  The  sheriff's  falling  to  mention,  in  his  return 
of  an  execution,  one  of  the  negroes  on  whom  It 
was  levied.  Is  no  ground  for  reversing  a  judgment 
on  a  forthcoming  bond,  in  which  that  necrro  is 
mentioned  as  one  of  those  on  whom  such  execu- 
tion is  levied. 

Dix  V.  Evans,  806 

8.  It  seems,  that  where  a  capias  ad  satisfaciendum 
is  executed  at  any  time  before  the  return  day 
thereof,  the  sheriff  may  receive  property  tendered 
by  the  debtor  in  discharge  of  his  body  out  of 
custody,  and  appoint  a  day  of  sale  posterior  to  the 
return  day;  and  that  a  bond  for  the  forthcominir 
of  such  property  is  good  in  law.  though  dated 
after  such  return  day.  rb. 

8.  The  lien,  by  virtue  of  a  writ  of  fieri  facias, 
upon  the  property  of  the  debtor,  is  not  released  by 
his  giving  a  forthcoming  bond;  but  continues  until 
such  bond  is  forfeited. 

Lusk  V.  Ramsay,  pi.  1.  417 

4.  The  surety  in  a  forthcoming  bond  has  a  right 
to  deliver  the  property  on  the  day  of  sale  if  he  can 
on  that  day  peaceably  obtain  possession  thereof. 

Lusk  V.  Ramsay,  pi.  8.  417 

5.  If  the  sheriff,  after  taking  a  forthcoming  bond, 
accept  the  same  goods  from  the  defendant  in 
discharge  of  his  body  from  another  execution, 
and  prevent  the  surety  in  such  bond  from  deliver- 
ing them  on  the  day  of  sale  therein  appointed, 
a  court  of  equity,  on  a  bill  for  discovery  and  injunc- 
tion, exhibited  by  the  surety,  will  require  the 
sheriff  and  all  parties  concerned  to  answer  a  charge 
of  fraud  and  combination,  and  (whether  fraud  be 
establlstaed  or  not)  will  perpetually  enjoin  a  judg- 
ment, rendered  against  the  surety  upon  the  forth- 
coming bond,  as  unconscionable  against  him: 
leaving  the  plaintiff  in  that  Judgment  his  remedy 
against  the  sheriff,  and  the  sheriff  his  remedy 
against  the  person  who  indemnified  him,  or  to 
whom,  by  mistake,  or  in  his  own  wrong,  he  paid 
the  money  in  satisfaction  of  the  second  execution. 
Ibid,  pi.  8. 

6.  The  plaintiff  in  the  second  execution,  to  satisfy 
which  the  sheriff  improperly  sells  the  goods,  need 
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not  be  a  party  to  sncta  suit  In  chancery:  because 
the  surety  in  the  bond  wants  no  decree  against  him. 
Ibid,  pi.  4. 

FRANCHISE. 


See  Freehold,  No.  1.  3,  and 
Hutchinson  ▼.  Kellam, 

FRAUD. 


303 


1.  An  absolute  bill  of  sale  of  slaves,  by  an  executor, 
who  is  nevertheless  permitted  to  retain  the  pos- 
session thereof,  is  fraudulent  and  void,  as  to  lega- 
tees, as  well  as  creditors  aod  purchasers. 

Robertson  v.  Ewell,  1 

2.  It  is  not  necessary,  in  a  special  verdict,  that 
fraud  be  found  expressly  eo  nomine:  if  facts, 
amountinir  to  fraud  in  leffal  construction  be  found. 

lb. 
8.  A  confession  of  Judgment  and  release  of 
equity  will  be  supported,  thougrh  made  by  a  man 
of  a  weak  understandinff,  in  the  habit  of  makiufir 
improvident  barfirains.  addicted  to  intoxicatioci, 
and  embarrassed  in  his  circumstances;  and  thousrh 
such  confession  was  induced  by  the  plaintiff's 
glvinff  him  time  to  pay  the  money,  if  no  other 
influence  was  exerted,  and  no  fraud  was  com- 
mitted. In  obtalniufif  such  confession ;  the  same  beinff 
deliberately  and  voluntarily  made  by  the  defend- 
ant, or  by  virtue  of  a  power  of  attorney  deliberately 
and  voluntarily  executed  by  him. 

Mason  v.  Williams.  136 

4.  If  an  affent  employed  to  sell  a  tract  of  land 
become  himself  the  pnrchaser,  by  barsalniuff  with 
his  employer,  from  whom  he  conceals  the  fact 
that  a  better  price  could  be  ffot  from  another 
person,  he  is  srullty  of  fraud,  and  the  contract 
oairht  to  be  vacated. 

Moseley's    adm'r    and    heirs    v.    Buck  &, 
Brander.  332 

5.  In  such  case,  the  court  of  equity  will  compel 
him  to  re-convey  the  land,  on  receiving  back  his 
purchase  money  with  Interest,  and  make  him 
account  for  the  rents  and  profits.  lb. 

6.  If  an  execator  be  authorized  by  the  will  to 
put  certain  monies  out  at  interest,  his  chansrinff 
the  bonds,  shifting  the  debts,  or  applying  monies 
to  his  own  use,  or  that  of  his  friends,  without  any 
fraudulent  desifirn.  is  no  reason  for  charffluff  him  to 
the  amount.  In  specie,  for  so  much  paper  money 
received. 

M*Call  V.  Peachy's  adm'r,  388 

7.  See  Executors  and  Administrators.  86.  and 

Ibid. 

8.  See  Voluntary  Agreement  and 

Broad  footv.  Dyer,  850 

0.  See  Forthcomlnff  Bond,  Nos.  4.  S. 
Lusk  V.  Ramsay,  pi.  8,  4,  417 

la  What  circumstances  of  collusion  and  com- 
bination, between  a  debtor  and  one  of  his  creditors, 
to  Injure  and  defraud  the  rest,  are  sufficient  to 
prevent  such  creditor  from  beins*  entitled,  to  any 
•  prior  lien  by  virtue  of  a  deed  of  trust  executed  for 
his  benefit  by  the  debtor. 

Wriffht  V.  Hencock  &  Co..  pi.  1,  521 

888  *11.  The  badges  of  fraud  in  this  case  were, 
that  the  deed  was  executed  on  the  eve  of  the 
debtor's  departure  from  the  state,  and  shortly 
after  the  receipt  of  intelligence  materially  affecting 
his  credit:  that  the  value  of  the  property  conveyed 
by  it  was  more  than  double  the  amount  of  the 
debt  intended  to  be  secured:  that  a  bill  of  ladln^r 
for  part  of  the  property  was  antedated  by  the 
ffrantee,  for  the  purpose  of  overreaching  another 
creditor,  who  had  previously  obtained  a  bill  of 
ladinff  for  the  same:  that  the  grantee,  on  applying 
for  an  injunction,  to  prevent  a  sale  at  the  instance 
of  a  third  creditor,  refused  to  accede  to  Just 
and  reasonable  terms  offered  him  by  the  court: 
and,  finally,  that  he  permitted  the  grantor  to  take, 
use.  and  sell  the  property,  (contrary  to  the  tenor 
of  the  deed.)  or  connived  at  bis  doluff  so.  Ibid, 
pi.  8,  521 

12.  A  suit  on  a  bond  was  brought  ag-alnst  the 
debtor  in  a  county  in  which  he  did  not  reside  : 
he  confessed  judgment  on  the  return  of  the  writ 
and  furnished  the  sheriff  having  the  execution 
with  a  list  of  slaves  and  other  property  of  his, 
to  be  advertised  to  be  sold  at  his  own  hou.se:  the 
property  (without  belnff  seen  by  the  sheriff  until 
the  day  of  sale)  was  advertised,  and  sold  to  the 
creditor  for  a  fair  pric§.  though  no  other  person 
bidded.  The  creditor,  (whose  claim  was  proved  to 
be  just  and  bona  fide,  being  a  brother  of  the 
debto'r's  wife  permitted  the  property  to  remain 
in  the  debtor's  possession,  and.  within  five  years 
afterwards,  conveyed  the  same,  in  trust,  for  the 
use  of  the  wife  and  children  of  the  debtor,  by  a 
deed  recorded  In  a  different  county  from  that  in 
which  the  property  was.    None   of  these  circum- 


stances were  considered  unfair:  and  the  deed  was- 
adjudffed  to  be  grood  agrainst  other  creditors. 
Wilson  &    Trent   v.     Butler   and     others, 
pL3.  66» 

FRAUDS.  (STATUTE  OF.) 

1.  A  parol  agreement,  by  an  executor,  to  pay  a 
lefiracy  out  of  his  own  estate,  is  not  void  under  the 
act  to  prevent  frauds  and  perjuries,  if  a  decree 
was  previously  obtained  for  the  legracy  to  be  satis- 
fied from  certain  property  appointed  by  the 
testator:  for  part  of  which  property  the  executor 
was  accountable,  under  the  decree,  and  respon- 
sible de  bonis  propriis;  and  such  agrreement  was 
made  in  consideration  of  forbearance  to  enforce 
the  decree. 

Patton,  adm'r  of  Paffe,  v.  Williams  and  wife.  50 

2.  A  release  entered  of  record,  by  a  verbal 
direction  In  open  court  Is  valid  under  the  statute 
of  frauds:  for  the  clerk  wno  makes  the  note  or 
memorandum,  is  to  be  considered  as  the  ag-ent  of 
both  parties. 

Boy  kin's  devisees  v.  Smith  and  others,  102 

FREEHOLD. 

1.  To  ffive  the  court  of  appeals  jurisdiction  on 
the  ff round  that  the  matter  in  controversy  is  a 
freehold,  or  franchise,  the  riffht  to  the  freehold  or 
franchise  must  be  directly  the  subject  of  the 
action,  not  Incidentally  or  collaterally. 

Hutchinson  v.  Kellam,  303 

2.  If.  therefore.  In  an  action  of  trespass  quare 
clausum  fresrlt  the  damages  recovered  be  less 
than  one  hundred  dollars,  the  defendant  cannot 
appeal  to  this  court,  notwithstanding  it  appears 
from  the  record  that  the  title  or  bounds  of  land 
were  drawn  in  question.  lb. 

GENERAL  ASSEMBLY. 

See  Suffrag^e,  (Rlffht  of,)  and 
Custis  V.  Lane.  pi.  1,  2, 


B7» 


GIFT. 


1.  A  testator  having-  put  his  daugrhter's  husband 
into  possession  of  a  leasehold  tract  of  land,  and 
delivered  him  the  lease,  permanent  improvements, 
also,  being-  made  by  the  son-in-law,  with  the  as- 
sistance of  the  family,  and  parol  declarations  by 
the  testator,  that  he  had  given  him  the  land  in 
consideration  of  his  having  married  his  daugrhter, 
and  to  prevent  his  moving  to  Kentucky,  beinff 
proved,  it  was  decided,  that  the  son-in-law  had  an 
equitable  title  to  the  land,  for  the  time  the  lease 
had  to  run :  and  to  a  release  of  the  legal  title  from 
the  heirs,  or  executors,  according  as  the  Interest 
conveyed  by  the  lease  mlsrht  be  greater  or  less. 
Shobe's  ex'ors  v.  Carr  and  wife,  10 


GOVERNOR. 


See  Sheriffs,  No.  4. 
Bowers  and  others  v.  Millar, 


402 


HEIRS. 


1.  The  executor  or  administrator,  and  not  the 
heir,  of  the  purchaser,  is  entitled  to  relief,  in  case 
the  suit  on  the  bond  be  against  the  executor  or 
administrator. 

Bullitt's  ex'ors  v.  Songster's  adm'rs,  54 

HIRE  OF  SLAVES. 

1.  See  Posthumous  Child,  No.  4.  and 
Armistead  and  others  v.    Dangerfleld  and 

wife,  pi.  4.  80 

3.  See  Discovery,  No.  3. 
Baird  v.  Bland  and  others,  pi.  8,  670 

HUSBAND  AND  WIFE. 

1.  An    acknowledgment  by   a  feme   covert 
684     Is  *not    sufficient    to    establish    an    account 
against  her  husband:  though  it  be  for  articles 
furnished  her  before  the  marriage. 

Sheppard's  ex'or  v.  Starke  and  wife,  pi.  10.        30 

2.  In  what  case  the  marriage  Is  Itself  such  a  sepa- 
ration of  the  wife  from  the  family  of  her  deceased 
father,  as  entitles  the  husband  to  demand  her 
share  of  the  estate.    See  Wills,  Nos,  34.  25. 

Branch's  adm'x  v.  Booker's  adm'r,  48 

8.  See  Marriage  Settlement  Nos.  8,  4.   and 
Baird  v.  Bland  and  others,  pi.  1,  3,  570 

INCUMBRANCE. 
1.  Apurchaserof  land,  warranted  by  the  vendor 
to  be  free  of  all  incumbrance.  Is  not  precluded 
from  relief  in  equity,  against  his  bond  for  the  pur- 
chase money,  by  the  circumstance  that  before  he 
made  the  purchase,  he  was  fully  apprised  of  the 
incumbrance. 

Stockton  V.  Cook.  68 
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2.  See  Declaration,  No.  0. 

Moss  V.  Stipp.  160 

3.  If  the  purchaser  agree  to  pay  a  certain  sum  In 
•discharge  of  an  inctimbrance«  for  which  sum  he  is 
to  have  a  credit  in  part  of  the  purchase  money, 
audit  does  not  appear  that  the  vendor  deceived 
him  with  respect  to  the  sum  for  which  the  removal 
of  such  incumbrance  could  be  obtained,  he  is  not  to 
be  credited  for  any  larsrer  sum.  which  the  incum- 
brancer may  compel  him  to  pay. 

Mayo  V.  Purcell,  248 


INDEMNIFICATION. 
See  Purchaser,  No.  18. 
Foreman  v.  Newkirk  and  others. 


276 


INFANT. 

1.  Where  a  slave  is  ffiven  to  an  infant,  and  left  by 
the  donor  with  the  mother  of  such  infant  for  its 
benefit,  (the  father  being  dead,)  the  possession  by 
the  mother  is  to  be  considered  possession  by  the 
infant 

Mortimer  v.  Brumfleld.  122 

2.  An  executor  is  not  chargeable  with  interest  on 
a  legacy  payable  to  an  infant  before  a  guardian 
has  been  appointed,  and  he  has  received  notice  of 
such  appointment. 

Oavendish  v.  Fleming.  108 

3.  See  Children.  No.  2,  and 

Balrd  V.  Bland  and  others,  pi.  2,  670 

INJUNCTION. 

1.  If,  by  an  agreement  under  seal,  between  the 
vendor  and  purchaser  of  a  tract  of  land,  it  be 
covenanted,  that,  If  any  part  thereof  should  be 
recovered  by  law  from  the  purchaser,  the  vendor 
will  abate  or  refund  in  proportion,  and  that  he  will 
not  bring  suit  upon  the  bond  for  the  purchase 
money  until  the  quantity  of  land  which  the  pur- 
chaser is  to  get  be  ascertained,  provided  the 
purchaser  prosecutes  a  suit  for  that  purpose  in 
reasonable  time,  a  court  of  equity  will  give  relief 
by  injunction  against  a  premature  suit  on  the 
bond:  and,  if  it  appear  that  the  purchaser  prose- 
cuted his  suit  in  reasonable  time,  and  could  not 
recover  the  land,  the  court  will  decree  that  the 
injunction  be  perpetual;  that  whatever  money 
has  been  paid  be  refunded:  that  the  bond  be 
surrendered  and  cancelled,  and  the  contract 
resctnded. 

Bullitt's  ex'ors  v.  Songster's  adm  'rs,  64 

%  In  such  case,  if  the  purchaser  assigned  to  the 
vendor  a  bond  of  a  third  person  in  part  payment 
the  court  will  decree  that  such  bond  be  returned, 
or,  (if  he  fail  to  return  it,)  that  the  vendor  pay 
the  amount  thereof  with  interest;  no  equity  in 
favour  of  the  vendor  appearing  to  exempt  him 
from  such  responsibility.  lb. 

8.  Upon  a  county  court's  overruling  a  motion  for 
dissolution  of  an  injunction,  the  parties  cannot 
make  the  injunction  perpetual,  by  consent  in  order 
that  an  appeal  may  be  taken ;  bat  to  authorize  an 
appeal,  the  cause  must  be  regularly  proceeded  in. 
to  a  final  decree. 

Blakey  v.  West  76 

4.  Under  the  8d  section  of  the  act  of  January  20, 
1804,  concerning  the  proceedings  in  courts  of  chan- 
cery, (Rev.  Code,  vol.  2,  p.  20.)  an  appeal  from  an 
order  dissolving  an  injunction  could  not  be  taken 
but  only  from  the  dismission  of  the  bill. 

Pitts,  executor  of  Rowzee,  v.  Tidwell.  88 

6.  Where  an  Injunction  is  wholly  dissolved  in  a 
county  or  corporation  court  the  bill  is  not  to  stand 
dismissed,  until  two  succeeding  courts  have  been 
held  thereafter  in  such  county  or  corporation; 
and  the  appellate  court  will  not  presume,  from 
length  of  time,  that  two  such  courts  were  held:  but 
this  circumstance  must  explicitly  appear  In  the 
transcript  of  the  record.  lb. 

0.  Quaere.  If  it  do  explicitly  appear  that  two  such 
courts  were  held,  and  it  do  not  appear  that  at  or 
before  the  second  court  any  cause  was  shown 
against  the  dismission  of  the  bill,  can  the  clerk*s 
neglecting  to  enter  the  dismission  have  the  effect 
of  keeping  the  cause  on  the  docket?  lb. 

7.  It  seems,  that  a  person  who  claims  title  to  a 
slave  taken  in  execution  may  get  relief  in  equity 
by  an  injunction  to  prevent  the  sale,  notwithstand- 
ing his  remedy  at  law. 

Randolph  v.  Randolph  and  others,  09 

8.  After  an  injunction  has  been  wholly  dissolved, 
if  the  cause  be  set  for  hearing  on  motion  of  the 
defendant  in  equity.-  he  cannot  take  advantage  of 
the  circumstance  that  the  bill  should  have  been 
dismissed  under  the  act  of  assembly. 

Franklin  V.  Wilkinson,  112 

9.  The  security,  in  a  bond  for  the  prosecution  of 
an  injunction,  is  not  liable  for  the  costs  and  dam- 
ages which  may  accrue  on  an  appeal  to  a  superior 
court 

Woodson  V.  Johns,  380 


686  'la  It  is  no  plea  to  an  action  upon  an  in j mic- 
tion bond,  that  the  injunction  was  not 
dissolved  unconditionally,  but  upon  terms,  that  the 
plaintiff  at  law  should  execute  a  bond  for  securing 
the  title  to  a  tract  of  land,"  without  averring  in 
the  plea  that  such  bond  was  not  thereupon  given. 
Gray  &  Scott  v.  Campbell,  261 

11.  Where  an  injunction  is  dissolved  upon  a  con- 
dition, and  that  condition  has  been  complied  with 
by  the  defendant  in  equity,  the  surety  in  the  in- 
junction bond  is  not  exonerated.  lb. 

12.  See  Forthcoming  Bond,  No.  4. 

Lusk  V.  Ramsay,  pi.  8, 4.  417 

18.  The  pendency  of  the  bill  in  equity.  In  a 
county  court  after  dissolution  of  an  injunction,  is 
no  bar  to  the  complainant's  obtaining  another  in- 
junction from  the  superior  court  of  chancery. 

Roberts  V.  Jordans,  pi.  1,  488 

14.  See  Account  No.  16.  and  Ibid.  pi.  % 

16.  See  Assignment  No.  4,  and  Ibid,  pi.  8. 

18.  If  a  creditor,  holding  a  deed  of  trust  to  secnre 
his  debt  apply  for  an  injunction  to  prevent  a  sale 
of  the  property  at  the  instance  of  another  creditor, 
and  refuse  to  accede  to  just  and  reasonable  terms 
offered  htm  by  the  court  It  is  a  badge  of  fraud, 
which  may  operate  to  deprive  him  of  the  advantage 
of  the  deed. 

Wright  V.  Hencock  &  Co.,  pi.  3,  621 

17.  Although  a  person,  whose  property  is  taken 
in  execution  to  satisfy  the  debt  of  another,  may 
proceed  to  recover  that  property,  or  damages  for 
the  taking  and  detaining  thereof,  in  a  court  of 
law:  and  although  the  sheriff,  having  doubts  as  to 
the  title  to  the  property,  may  demand  from  the 
creditor  an  indemnifying  bond,  yet  neither  of  these 
remedies  is  in  exclusion  of  a  bill  of  injunction  to 
prevent  the  sale. 

Wilson  &  Trent  v.  Butler  and  others.  860 

INSOLVENT  DEBTOR. 

1.  A  sergeant  of  a  corporation  has  not  the  rigrht 
to  sue  for  money  due  to  an  Insolvent  debtor. 

Darby  v.  Henderson,  115 

INSTRUCTIONS  TO    JURIES. 

1.  In  an  action  upon  a  store  account  if  the  act  of 
limitations  be  not  pleaded,  the    court  Is  not  au- 
thorized to  instruct  the  jury  to  disregard  such 
items  as  have  been  of  more  than  a  year's  standing. 
Taylor's  adm'x  v.  Richards  &  Co.,  8 

8.  In  an  action  on  the  case  against  a  sheriff  for 
failing  to  levy  an  execution,  if  the  return  on  the 
execution  was,  that  there  were  no  effects  with  which 
the  debt  could  be  satisfied,  the  burthen  Is  thrown 
on  the  plaintiff  of  proving  the  falsehood  of  such 
return:  and  the  court  if  requested  in  a  proper 
manner,  ought  so  to  instruct  the  jury.  But  If  the 
defendant  request  the  court  to  instruct  the  jury, 
that  it  is  incumbent  on  the  plaintiff  to  prove  the 
falsehood  of  the  return  mentioned  in  the  declara- 
tion, and  no  return  be  distinctly  stated  therein,  the 
court  ought  to  decline  giving  any  instruction  In 
pursuance  of  such  request 

Davis  V.  Johnson  &  Co..  81 

8.  A  point  on  which  a  party  requested  the  court 
to  instruct  the  jury,  is  not  to  be  regarded  as  a  mere 
abstract  question,  (concerning  which  the  court  was 
not  bound  to  give  an  opinion.)  if  it  appear,  from 
the  pleadings,  that  such  point  might  have  applied 
to  the  case  before  the  jury,  and  the  contrary  be 
not  stated. 

Shelton  v.  Cocke,  Crawford  &  Co,.  101 

INTEREST. 

1.  Interest  allowed  on  a  legacy,  (no  certain  time 
for  payment  being  appointed,)  from  the  end  of  one 
year  from  the  testator's  death :  and  to  a  legatee  In 
remainder  from  the  end  of  the  year  in  which  the 
tenant  for  life  died. 

Shobe's  ex'ors  v.  Garr  and  wife,  10 

2.  See  Legacy.  No.  6.  lb. 
8.  If  a  tender  be  made  of  a  less  sum  than  Is  justly 

due,  a  refusal  to  receive  it  is  no  bar  to  the  subse- 

?uent  recovery  of  Interest,  on  the  sum  so  tendered 
rom  the  time  of  the  tender. 

Shobe's  ex'ors  v.  Carr  and  wife.  lb. 

4.  If  a  testator  direct  that  no  interest  shall  be 
demanded  on  a  legacy,  but  that  the  executor  will 
pay  it  off  as  soon  as  money  can  be  raised  by  selling 
certain  proi>erty,  no  Interest  is  to  be  demanded 
until  a  reasonable  time  for  raising  the  money  shall 
have  elapsed:  after  which,  if  the  executor  improp- 
erly withhold  payment  he  is  chargeable  with 
interest 

Patton.  adm'r  of  Page,  v.  Williams  and  wife.      50 

6.  An  executor,   except  as  to  debts  lost  by  his 

negligence  or  improper  conduct,  is  chargeable  with 

interestonlyon  his  actual  receipts:  and.  generally. 

where  interest  is  charged,  the  rule  established  in 
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the  case  of  Qranberry  t.  Qranberry.  1  Wash.  249. 
ouffht  to  be  observed. 

Cavendish  v.  Fleming.  l«8 

ft.  An  executor  Is  not  cbarreable  with  interest  on 

a  legacy  payable  to  an  infant,  before  a  guardian 

has  been  appointed,  and  he  has  received  notice  of 

fluch  appointment.  lb. 

7.  See  Equity,  Nos.  24,  86.  ^^^ 
Moseley's  adm'rs  Ac,  v.  Buck  &  Brander,         282 

8.  A  purchaser  of  land,  being  thoroughly  informed 
of  defects  In  the  vendor's  title,  and  agreeing,  never- 
theless, to  pay  interest  on  the  purchase  money 
from  a  certain  day,  shall  not  be  relieved  from  pay- 
ing such  interest,  on  the  ground  that  he  could  not 
get  possession  of  part  of  the  land,  which  he  knew  at 
Che  time  of  entering  into  the  agreement  was  held 
toy  another  person. 

Mayo  V.  Purcell,  ^  243 

9.  Judgment  ought  not  to  be  rendered  on  a  three 

months'  replevy-bond,  for  interest  from  a  day 
06     anterior  to  the  date  of  the  *bond:  but  it  may 

for  interest  from  that  date,  on  the  rent  and 
costs  of  the  distress  added  together.  And  if  the 
bond  be  taken  including  interest  from  a  day  ante- 
rior to  Its  date,  such  erroneous  interest  may  be 
deducted,  and  judgment  entered  for  the  right  sum. 
Williams  V.  Howard.  277 

10.  See  Executors  and  Administrators,  Nos.  26,  26, 
^,  S8.  and 

M'Call  V.  Peachy's  adm'r,  288 

11.  An  executor  or  administrator  Is  chargeable 
with  interest  in  all  cases  where  he  has  received  it, 
and.  also,  where  paper  money,  or  specie,  remained 
In  his  hands  more  than  a  reasonable  time,  (which. 
In  this  case,  was  said  to  be  six  months,)  without 
being  applied  to  the  purposes  of  the  estate.  Ibid, 
pL  16.  lb. 

INVENTORY. 

1.  An  appraisement  of  a  decedent's  estate,  though 
not  signed  by  the  executor  or  administrator,  and, 
therefore,  not  to  be  received  as  an  inventory,  is  ad- 
missible as  prima  facie  evidence  of  the  value  of  the 
«8tate. 

Rogers's  adm*!  v.  Chandler's  adm'x.  66 

8.  An  executor  or  administrator,  omitting  to  in- 
sert in  the  inventory  certain  credits  belonging  to 
the  estate  of  the  testator  or  Intestate,  is  not  to  be 
charged,  on  that  account,  with  more  than  shall  be 
proven  to  have  been  received  by  him,  or  lost  by  his 
negligence. 

M'Call  V.  Peachy's  adm'r,  288 


ISSUE. 

1.  See  Error.  No.  7. 
Wilkinson's  adm'rs  v.  Bennett, 

JEOFFAILS. 


814 


1.  After  issue  Joined,  in  ejectment,  on  the  titl^ 
only,  and  a  verdict  for  the  plaintiff  for  the  land  in 
one  of  the  counts  id  the  declaration  mentioned,  it  is 
no  ground  for  arrest  of  Judgment,  that  the  two 
counts  laid  demises  of  the  same  land  from  different 
persons. 

Throckmorton  v.  Cooper's  lessee,  08 

2.  Quaere.  Would  a  demurrer  to  the  declaration 
In  this  case  have  been  sustained?  lb. 

3.  After  verdict  in  an  action  for  breach  of  a 
promise  to  marry.  Judgment  ought  not  to  be  re- 
versed on  the  ground  that  the  time  when  the 
marriage  was  to  be  solemnized  is  left  blank  in  the 
•declaration. 

Milstead  V.  Redman,  .  210 

4.  On  a  covenant,  in  which  the  plaintiff  engaged 
to  serve  the  defendant,  as  his  overseer,  for  one 
year,  and  the  defendant  to  pay  to  the  plaintiff  a 
certain  part  of  all  grain  "made  on  the  plantation," 
(after  deducting  the  seed,)  oats  excepted ;  a  dec- 
laration charging  that  the  defendant  did  not,  at 
the  close  of  the  year,  pay  to  the  plaintiff  such  part 
of  the  grain  "made  on  the  plantation,"  (without 
setting  forth  what  crop  was  made,)  is  good  after 
verdict. 

Laughlln  v.  Flood,  executor  of  Washington,    266 
6.  A  count  for  money  had  and  received,  adjudged 
cood  after  verdict:  although  the  sum  received  was 
left  blank. 

Hall  V.  Smith,  Young  &  Hyde,  pi.  8.  660 

6.  See  Recital,  and 
Sexton  V.  Holmes,  666 

JOINT  OBLIGATION. 

1.  In  an  action  of  debt  against  one  obligor  only, 
if  the  declaration  describe  the  bond  as  Joint,  and  do 
not  state  the  other  obligor  to  be  dead.  It  is  a  fatal 
«rror.  (though  not  pleaded  in  abatement,)  and  is 
not  cured  by  verdict. 

Newman  v.  Graham,  187 

2.  A  declaration  in  debt,  against  two  partners  In 


trade,  charging  that  one  of  them  executed  the  bond 
for  himself  and  another,  (without  any  other  aver- 
ment,) is  too  defective  to  support  a  Judgment  against 
such  other  partner,  though  he  pleaded  payment, 
and  a  verdict  was  found  against  him. 

Garland  v.  Davidson,  .  180 

JOINTURE. 

1.  See  Dower,  No.  1,  and 
Ball's    devisees    v.   Ball's     executors  >  and 
widow,  270 

JUDGMENT. 

1.  See  Evidence,  No.  8. 

Chaney  v.  Saunders,  61 

2.  An  appellate  court  ought  not  to  reverse  a 
Judgment,  without  proceeding  to  give  such  Judg- 
ment as  the  inferior  court  should  have  given. 

Darby  v.  Henderson.  116 

8.  A  scire  facias,  purporting  to  be  founded  upon  a 
Judgment  entered  at  rules  in  the  clerk's  office  of  a 
county  court,  but  not  mentioning  that  that  Judg- 
ment was  confirmed  by  not  being  set  aside  at  the 
ensuing  quarterly  term,  nor  even  that  such  quar- 
terly term  occurred  prior  to  the  suing  out  of 
the  said  scire  facias,  ought  to  be  quashed,  as  not 
setting  forth  any  legal  cause  of  action. 

Evans  v.  Freeland,  llO 

4.  Where  the  defendant  to  a  suit  has  not  pleaded, 
but  his  appearance  bail  has.  a  J  udgment  stating  that 
the  attorney  for  the  defendant  withdraws  his  plea. 
Ac.,  and  therefore  it  is  considered,  that  the  plaintiff 
recover  against  the  defendant,  must  be  understood 
as  a  Judgment  against  the  bail  only,  (without  in- 
cluding the  principal.)  and  Is  therefore  erroneous. 

Lee's  adm'r  v.  Carter  &  Forbes,  121 

6.  A  defendant's  relinquishing  his  plea,  and 
agreeing  to  the  plaintiff's  damages,  is  a  confession 
or  Judgment,  and.  of  course,  a  release  of  errors. 

Cooke  V.  Pope's  adm'r.  197 

6.  A  confession  of   J  udgment.  for  no  certain 

687     sum,  in  an  action  sounding  in  damages,  is  *not 

sufficient  to  authorize  the  court  to  assess  the 

damages,  and  enter  Judgment  for  a  certain  sum: 

but  a  writ  of  inquiry  should  be  executed. 

Dunbar  v.  Lindenbergers.  160 

7.  If  a  Judgment  on  a  summary  motion  be  re- 
versed, on  the  ground  that  the  plaintiff's  claim  is 
not  supported  by  evidence,  the  appellate  court 
shouldproceed  to  enter  Judgment,  that  the  plain- 
tiff take  nothing  by  his  motion:  and  such  Judgment 
would  be  a  bar  to  another  motion  for  the  same 
cause  of  action.  But  if  such  Judgment  be  not 
entered,  the  Judgment  of  reversal  is  too  Imperfect . 
to  be  a  legal  bar. 

Webb,  executor  of  Osborne,  v.  M'Nell,  184 

8.  If  the  defendant  in  an  action  of  covenant  die, 
after  Judgment  by  default  against  him  and  the 
ball  for  his  appearance,  and  before  a  writ  of  in- 

?uiry  executed,  the  plaintiff  cannot  have  a  scire 
acias  against  the  bail,  but  only  against  the  exec- 
utors and  administrators  of  the  defendant 

Saunders  v.  Gains,  826 

0.  A  Judgment  on  a  bond,  for  payment  of  a  debt 
by  instalments,  should  be  "for  the  debt  In  the 
declaration  mentioned,  to  be  discharged  by  the 
sum  due  at  the  time  of  institution  of  the  suit:  re- 
serving liberty  to  the  plaintiff  to  resort  to  a  scire 
facias  to  recover  such  other  damages  as  might 
thereafter  arise  under  the  condition  of  the  bond." 

Thatcher  &  Herndon  v.  Taylor  &  (Cochrane,    240 

10.  See  Pleading,  No.  10. 

Gray  &  Scott  v.  Campbell,  261 

11.  See  Replevy-Bond,  and 

Williams  V.  Howard.  277 

18.  See  Office  Judgment,  No.  8. 

Quarles  v.  Buford,  187 

18.  After  a  Judgment  against  an  executor  or  ad- 
ministrator, as  such,  a  fieri  facias  and  return  of 
nulla  bona,  an  action,  against  him  alone,  on  his 
administration  bond,  could  always  be  maintained, 
without  any  previous  suit  suggesting  a  devastavit. 
Meade  and  others  v.  Brooking,  648: 

JURISDICTION. 

1.  In  an  action  of  debt  in  a  county  court  on  a 
single  bill,  for  more  than  one  hundred  dollars,  if 
the  Jury  find  for  the  plain  tiff  the  debt  in  the  dec- 
laration mentioned,  to  be  discharged  by  less  than 
one  hundred  dollars,  and,  upon  a  writ  of  superse- 
deas, at  the  Instance  of  the  defendant,  the  Judgment 
be  reversed,  the  plaintiff  cannot  appeal  to  the  court 
of  appeals  from  such  Judgment  oi  reversal. 

Lewis  V.  Long.  186 

2.  To  give  the  court  of  appeals  Jurisdiction, on  the 
ground  that  the  matter  in  controversy  is  a  free- 
hold or  franchise,  the  right  to  the  freehold  or  fran- 
chise must  be  directly  the  subject  of  the  action,  not 
incidentally,  or  collaterally. 

Hutchinson  v.  Kellam,  80S 
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8.  If,  therefore,  in  an  action  of  trespaas  qaare 
clauBum  f  refflt,  the  damages  recoyered  be  less  than 
one  hundred  dollars,  the  defendant  cannot  appeal 
to  this  court,  notwithstanding  it  appears  from  the 
record  that  the  title  or  bounds  of  land  were  drawn 
in  question.  202 

4.  See  Equity.  No.  84.  and 

Mayo  V.  Marchie,  pi.  3.  858 

5.  See  Injunction,  No.  17,  and 

Wilson  &  Trent  v.  Butler  and  others,  pi.  l,       660 
ft.  See  "Discovery,  No.  2. 
Baird  v.  Bland  and  others,  pi.  8,  5170 

JUSTIFICATION. 

See  Warrant,  No.  1. 
Wells  V.  Jackson,  pL  2,  458 

LADING. 
See  Bill  of  Lading. 

LANDS. 

1.  See  Legacy,  No.  2. 

Shobe's  ex*ors  v.  Carr  and  wife,  pi.  2,  10 

2.  A  testator  having  put  his  daughter's  husband 
into  possession  of  a  leasehold  tract  of  land,  and 
delivered  him  the  lease;  permanent  Improvements 
also  beinff  made  by  the  son-in-law,  with  the  as- 
sistance of  the  family:  and  parol  declarations,  by 
the  testator,  that  he  had  srlven  him  the  land  in 
consideration  of  his  having-  married  his  daughter, 
and  to  prevent  his  movlnsr  to  Kentucky,  belnff 
proved,  it  was  decided,  that  the  son-in-law  had  an 
equitable  title  to  the  land  for  the  time  the  lease 
had  to  run,  and  to  a  release  of  the  leiral  title,  from 
the  heirs,  or  executors,  according-  as  the  interest 
conveyed  by  the  lease  mlffht  be  greater  or  less.  It 
was  also  decided,  that  the  leiral  title  to  that  land, 
(which  was  not  expressly  mentioned  In  the  will,) 
was  not  Intended  to  pass  by  a  residuary  devise. 
Ibid,  pi.  4.  lb. 

8.  See  Breach,  No.  1. 
Mossv.  Stipp,  150 

4.  If,  in  an  action  of  trespass  quare  clausum 
freffit,  the  damages  recovered  be  less  than  one 
hundred  dollars,  the  defendant  cannot  appeal  to 
the  court  of  appeals,  notwlthstandlnir  it  appears 
from  the  record  that  the  title  or  bounds  of  land 
were  drawn  in  question. 

Hutchinson  v.  Kellam,  202 

5.  Apurchaserofland,  being  thorou«rhly  informed 
of  defects  in  the  vendor's  title,  and  agreeing*, 
nevertheless,  to  pay  interest  on  the  purchase 
money  from  a  certain  day.  shall  not  be  relieved 
from  paying-  such  Interest,  on  the  g-round  that  he 
could  not  g-et  possession  of  part  of  the  land,  which 
he  knew,  at  the  time  of  entering  into  the  agree- 
ment was  held  by  another  person. 

Mayov.  Purcell,  248 

888        •e.  If  the  purchaser  affree  to  pay  a  certain 

sum  In  dlscharg-e  of  an  incumbrance,  for 
which  sum  he  is  to  have  a  credit  In  part  of  the 
purchase  money,  and  It  does  not  appear  that  the 
vendor  deceived  him  with  respect  to  the  sum  for 
which  the  removal  of  such  incumbrance  could  be 
obulned.  he  Is  not  to  be  credited  for  any  larg-er 
sum  wbich  the  incumbrancer  may  compel  him  to 

248 


pay. 

7.  See  Purchaser,  No.  18. 
Foreman  v.  Newklrk  and  others, 

8.  See  Lease,  Nos.  1.  2. 
Williams  V.  Howard, 

0.  See  Disseisin,  and 
Davis  and  wife  v.  Martin, 

10.  See  Rents,  No.  5. 
M'Call  V.  Peachy 's  adm'r, 

11.  SeeTiUe,  No.  1. 
Beverley  v.  Lawson's  heirs, 

12.  See  Conveyance.  No.  2. 
Geddy  &  Knox  v.  Butler  and  wife. 

18.  See  Lottery.  No.  1. 
Mayov.  Murchle.  pi.  1, 

14.  See  Equity,  No.  88.  pi.  2. 
16.  See  Towns,  No.  2,  pi.  4, 

16.  See  Contingent  Remainder,  and 
Coleman  and  wife  v.  HoUaday, 

17.  See  Devisees.  No.  4. 
Poster  and  wife  v.  Crenshaw's  ex'ors, 

IB.  See  Reversion,  No.  3. 
BlrthrliTht,  lessee  of  Hall,  v.  Hall,  pi.  1, 

19.  See  Barg-aln  and  Sale,  and 
Birth rlirht,  lessee  of  Hall,  v.  Hall,  pi.  2, 

20.  See  Leases,  No.  5. 
M'Clenahan  v.  Qwynn. 

LEASES. 

1.  See  Lands,  No.  2.  and 

Shobe's  ex'ors  v.  Carr  and  wife,  pi.  4,  10 

2.  It  seems,  that  on  a  lease  of  a  tract  of  land,  with 
sundry  slaves  and  other  personal  property,  reserv- 


276 
277 


285 


817 
845 

858 

lb. 
lb. 

610 

514 

586 

586 

666 


the  remedy,  by  distress,  may  be  resorted  to  without 
any  express  stipulation. 

Williams  V.  Howard,  277 

8.  Rent  may  be  payable  in  advance,  by  contract: 

and  such  rent  may  be  distrained  for.  If  not  paid 

when  due.  lb. 

4.  Where  a  testator  directs  the  moneys  arisinff- 
from  certain  sources  (amon^  which  are  the  rents 
of  his  lands.)  to  be  placed  out  at  Interest  his  execu- 
tor is  impliedly  authorized  to  make  leases  of  such 
lands,  not  already  occupied  by  tenants,  as  are  not 
necessary  to  be  reserved  for  cultivation  by  the 
testator's  own  slaves. 

ITCall  V.  Peachy's  adm'r,  288 

5.  A  person  assigning  a  lease,  for  value  received* 
but  without  any  special  agreement  to  be  responsi- 
ble for  the  title,  is  not  bound  to  restore  the  pur- 
chase money  upon  the  eviction  of  the  assignee 
in  consequence  of  a  defect  In  the  lessor's  title; 
especially  where  the  lessor  has  not  been  previously 
resorted  to,  or  shown  to  be  Insolvent  and  where 
the  possibility  of  the  eviction  was  in  contemplation 
of  both  the  parties  at  the  time  of  the  assignament 

M'Clenahan  v.  Owynn,  pi.  1,  566 

6.  Where  a  lease  Is  assigned,  and  the  assfffnee  Is 
evicted  throuffh  a  defect  In  the  lessor's  title,  he  may 
sue  the  lessor  for  compensation.    Ibid,  pi.  2.        lb. 

LEGACY. 

1.  Interest  allowed  on  a  legacy,  (no  certain  time 
for  payment  beiuff  appointed,  from  the  end  of  one 
year  from  the  testator's  death,  and  to  a  legatee  in 
remainder,  from  the  end  of  the  year  in  which  the 
tenant  for  life  died. 

Shobe's  ex'or  v.  Carr  and  wife,  pL  1.  10 

2.  If  a  testator  devise  to  two  of  his  sons  certain 
lands  rated  at  a  certain  sum.  allowing  them  to  pay 
his  other  children  equal  shares  of  that  sum  by 
Instalments,  such  devisees,  and  those  claiming  under 
them,  are  personally  responsible  (In  proportion  to 
their  respective  estates)  for  the  payment  of  such 
Instalments,  with  lawful  Interest  from  the  times 
when  payable:  and  (In  aid  of  such  responsibility) 
the  lands  so  devised  are  liable.    pL  2,  lb. 

8.  A  testator  bequeathing  to  the  executors  of  his 
daughter's  husband,  to  be  divided  amouff  her 
children  by  him,  a  sum  of  money,  it  was  considered 
as  a  legacy  to  them  from  their  crrandfather,  and 
not  assets  belonfflnff  to  the  estate  of  their  father, 
notwithstanding  the  object  of  the  bequest  was  in 
the  will  stated  to  be.  to  make  up  their  mother'a 
fortune:  part  of  which  was  not  paid  in  her  lifetime 
nor  to  her  husband  after  her  death. 

Patton,    adm'r  of  Pare,  v.    Williams    and 
wife.  5» 

4.  If  a  testator  desire  that  no  Interest  shall  be 
demanded  on  a  legacy,  but  that  the  executors  will 
pay  it  off  as  soon  as  money  can  be  raised  by  certain 
property,  no  interest  is  to  be  demanded  until  a 
reasonable  time  for  ralsluff  the  money  shall  have 
elapsed:  after  which,  if  the  executor  improperly 
withhold  payment  he  is  chargeable  with  Inter- 
est lb. 
6.  A  fund  appointed  by  a  will  for  payment  of  debts 
and  legacies,  must  be  considered  sufficient  unless 
the  contrary  be  proved.                                            lb. 

6.  A  parol  agreement  by  an  executor,  to  pay  a. 
legacy  out  of  his  own  estate,  is  not  void  under  the 
act  to  prevent  frauds  and  perjuries,  if  a  decree  was 
previously  obulned  for  the  legacy,  to  be  satisfied 
out  of  certain  property  appointed  by  the  testator  r 
for  part  of  which  property  the  executor  was  ac- 
countable under  the  decree,  and  responsible  de 
bonis  proprlis:  and  such  agreement  was  made  in 
conslcieration  of  forbearance  to  enforce  the  de- 
cree, lb. 

7.  An  executor  is  not  chargeable  with  interest  on 
a  legacy  payable  to  an  infant  before  a  guardian 
has  been  appointed,  and  he  has  received  notice  of 
such  appointment. 

Cavendish  v.  Fleming,  10» 
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•LEGATEES. 


1.  See  Slaves,  Nos.  1,  2,   and 
Robertson  v.  Ewell,  f 

2.  See  Contribution,  Nos.  1,  2,  and 
Armlstead  and   others  v.  Danfferfleld  and 
wife,  pi.  5,  «,  a> 

8.  All  the  residuary  legatees  or ,  distributees, 
tog-ether  with  the  executors  or  administrators  of 
such  as  have  died  since  the  testator  or  intestate, 
oug-httobe  parties  to  a  suit  for  division  of  a  resid- 
uum. 

Sheppard's  executor    v.  Starke    and    wife, 

pi.  8.  ^  2» 

4.  But  where  a  division  of  a  testator's  estate,  in 

pursuance  of  his  will.  Is  not' to  be  made   at  one  and 

the  same  time,  but  at  the  several  periods  when  one 

or  more  of  his  children  shall  separate   from  the 


luiiux  J' sKivcs  diuu  ufcuer  personal  property,  reserv-    or  more  oi  ai»   uuimrcu  buaia  aci«aiauc    ixuui   luc 
nir,  by  way  of  rent,  a  srross  sum  payable  annually,  |  family,  it  is  not  necessary  that  al]  the  legatees  be 
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made  parties  to  each  suit  in  chancery  for  a  division 
but  only  those  entitled  to  participate  in  the  division 
then  in  question. 

Branches  adm*x  v.  Booker's  adm'r,  48 

6.  See  Division,  No.  2. 

Sheppard's  ex'or  v.  Starke  and  wife,  pi.  11.       29 
<S.  See  Division,  Nos.  4,  S. 
Branches  adm'x  v.  Booker's  adm'r.  pi.  2,  8,         43 

7.  In  a  suit  In  chancery,  on  behalf  or  a  person  who 
claimed  a  share  of  a  residuum,  as  purchaser  from 
one  of  the  legatees,  the  administrator,  de  bonis 
Don.  and  all  the  children  of  the  testator,  were  de- 
fendants to  the  bill:  but  proceedings  were  had 
against  two  of  them  only,  viz.  the  legatee  of  whom 
the  plaintiff  purchased  and  another  who  also 
claimed  the  same  share  by  a  pretended  purchase: 
it  appearing  that,  by  a  decree  In  a  suit  In  behalf  of 
the  administrator,  de  bonis  non.  a  division  among 
certain  persons,  as  residuary  legatees,  had  been 
directed:  and  one  of  the  defendants,  now  before  the 
court,  had  been  ordered  to  pay  to  the  other  the 
share  in  question;  yet  it  was  determined  that  pro- 
ceedings should  have  been  had  against  all  the  de- 
fendants, and  the  cause  was  remanded  to  the  court 
below  for  that  purpose. 

Purcellv.  Maddoz,  79 

8.  See  Vouchers,  No.  1,  2.  8. 

M'Call  V.  Peachy's  adm'r,  pi.  12.  18. 14,  .     288 

'9.  See  Wearing  Apparel.  No.  1.  pi.  16.  lb. 
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LIEN. 

1.  If  a  testator  devise  to  two  of  his  sons  certain 
lands,  rated  at  a  certain  sum.  allowing  them  to  pay 
his  other  children  equal  shares  of  that  sum,  by  in- 
fltalments;  such  devisees,  and  those  claiming  under 
them,  are  personally  responsible,  (in  proportion  to 
their  respective  estates,)  for  the  payment  of  such 
Instalments,  with  lawful  interest  from  the  times 
when  payable;  and,  (in  aid  of  such  responsibility,) 
the  lands  so  devised  are  liable. 

Shobe's  ex'ors  v.  Carr  and  wife,  10 

2.  The  lien,  by  virtue  of  a  writ  of  fieri  facias  upon 
Che  property  of  the  debtor,  is  not  released  by  his 
^riving  a  forthcoming  bond,  but  continues  until  such 
bond  is  forfeited. 

Luskv.  Ramsay,  pi.  1,  417 

8.  What  circumstances  of  collusion  and  combina- 
tion, between  a  debtor  and  one  of  his  creditors,  to 
injure  and  defraud  the  rest,  are  sufficient  to  prevent 
such  creditor  from  being  entitled  to  any  prior  lien 
by  virtue  of  a  deed  of  trust  executed  for  his  benefit 
by  the  debtor. 

Wright  V.  Hencock  &  Co..  pL  1,  621 

4.  What  are  badges  of  fraud  in  such  case.  pi.  2. 

lb. 

LIFE  ESTATE. 
1.  An  appeal  from  a  Judgment  in  ejectment  does 
not  abate  by  the  death  of  the  lessor  of  the  plaintiff, 
notwithstanding  such  lessor  claimed  the  land  for 
life  only. 

Medley  v.  Medley.  191 

LIMITATIONS.    (ACT  OP.) 

1.  A  defendant  cannot  have  the  advantage  of  the 
act  imposing  a  limitation  of  one  year  upon  actions 
•on  store  accounts,  without  pleading  it:  the  court 
not  being  directed  to  cause  such  items  as  have  been 
of  more  than  one  year's  standing,  in  such  accounts, 
to  be  expunged,  or  to  instruct  the  Jury  to  "disre- 
irard"  them;  and  the  Jury  not  being  required  to 

disallow  and  reject"  them,  without  a  plea. 

Taylor's  adm*x  v.  Richards  &  Co.,  8 

2.  Although  the  acknowledgment  of  a  debt  by  one 
•or  more  of  the  partners  of  a  mercantile  firm,  after 
the  dissolution  thereof.  Is  competent  to  do  away  the 
bar  of  the  act  of  limitations  in  an  action  brought 
against  the  firm,  the  existence  of  the  debt  being 
first  proved  by  other  testimony,  or  admitted  by  the 
pleadings,  yet  such  acknowledgment  is  not  proper 
•evidence  of  the  existence  of  the  debt,  so  as  to  charge 
the  other  partners. 

Shelton  v.  Ck>cke,  Crawford  &  Co.,  191 

8.  See  Marriage  Settlement,  No.  4,  and 
Baird  V.  Bland  and  others,  pi.  2,  570 

LOTTERY. 
1.  If  the  owner  of  a  tract  of  land,  on  a  navigable 
-river,  was  authorized  by  law  to  establish  a  town 
upon  it,  and  dispose  of  the  lots  by  way  of  lottery ; 
and,  in  the  scheme  of  such  lottery  as  advertised, 
adventurers  therein  were  assured  that  the  lots 
«hould  be  laid  off  In  a  town  "convenient  to  the  river, 

with  public  landings;"  parol  testimony  is  ad- 
440     missible,   in  aid  of  the  inference  *deducible 

from  such  printed  proposals,  to  establish  an 
equitable  title  in  the  inhabitanu  of  the  town,  as  ten- 


ants in  common,  to  a  piece  of  ground   between  the 
river  and  the  lou  actually  laid  off  for  the  town. 
Mayo  V.  Murchle,  pL  l,  248 

MARRIAGE. 

1.  In  what  case  the  marriage  is  itself  such  a  sep- 
aration of  the  wife,  from  the  family  of  her  deceased 
father,  as  entitles  the  husband  to  demand  her  share 
of  the  estate.    See  Wills,  Nos.  24,  28. 

Branch's  adm'x  v.  Booker's  adm*r,  48 

2.  See  Jeoffalls,  No.  8. 

Milstead  v.  Redman,  219 

MARRIAGE  CONTRACT. 
1.  A  testator  having  put  his  daughter's  husband 
into  possession  of  a  leasehold  tract  of  land,  and 
delivered  him  the  lease:  permanent  improvements, 
also,  being  m^de  by  the  son-in-law,  with  the  assist- 
ance of  the  family,  and  parol  declarations,  by  the 
testator,  that  he  bad  given  him  the  land,  in  consid- 
eration of  his  having  married  his  daughter,  and 
to  prevent  his  moving  to  Kentucky,  being  proved: 
it  was  decided  that  the  son-in-law  had  an  equitable 
title  to  the  land  for  the  time  the  lease  had  to  run, 
and  to  a  release  of  the  legal  title  from  the  heirs,  or 
executors,  according  as  the  interest  conveyed  by 
the  lease  might  be  greater  or  less. 

Shobe's  ex'ors  v.  Carr  and  wife,  10 

MARRIAGE  SETTLEMENT. 

1.  See  Dower,  No.  1,  and 

Ball's  devisees  v.  Ball's  ex'ors  and  widow,       279 

2.  See  Ck>ntingent  Remainder,  and 

Coleman  and  wife  v.  Holladay,  510 

8.  If,  by  a  deed  of  marriage  settlement,  duly  re- 
corded, slaves  be  conveyed  to  certain  trustees  and 
their  heirs,  to  the  use  of  the  wife  for  life,  and  after 
her  death,  to  the  use  of  the  husband  for  life,  and. 
after  the  death  of  the  survivor,  to  the  use  of  the 
children  of  the  marriage,  equally  to  be  divided 
between  them  and  their  heirs  for  ever:  upon  the 
deaths  of  the  husband  and  wife,  the  children  of  the 
marriage  are  entitled,  not  only  to  the  equitable, 
but  tbe  absolute  legal  estate. 

Baird  V.  Bland  and  others,  pi.  1,  570 

4.  In  such  case,  if  the  parents,  in  their  lifetime, 
be  deprived  of  the  slaves,  and  depart  this  life,  leav- 
ing children  under  age,  the  act  of  limitations  does 
not  run  against  the  children  until  they  attain  the 
age  of  twenty-one  years,  pi.  2,  lb. 

MITIGATION  OP  DAMAGES. 
1.  A  case  in  which  a  warrant  to  arrest  a  person, 
of  whom  surety  for  the  peace  is  demanded,  is  Illegal 
and  void  as  a  Justification,  but  may  be  given  In  evi- 
dence In  mitigation  of  damages.  See  Warrant, 
No.  1. 

Wells  V.  Jackson,  pi.  2,  468 

MONEY  HAD  AND  RECEIVED. 
1.  A  count  for  money  had  and  received,  adjudged 
good  after  verdict,  although  the  sum  received  was 
left  blank. 

Hall  V.  Smith,  Young  &  Hyde.  pi.  8,  660 

MORTGAGE. 

1.  Where  a  mortgagor  is  admitted  to  redeem, 
upon  his  bill  filed  for  that  purpose,  the  decree  ought 
not  to  be.  in  general  terms,  that,  upon  his  paying 
the  money  with  interest,  the  mortgagee  shall  con- 
vey to  him  the  mortgaged  premises:  but.  that  such 
conveyance  be  made,  if  he,  within  a  limited  time, 
do  make  such  payment:  and  If  not,  that  he  be  fore- 
closed of  all  equity  of  redemption:  and  that  the 
mortgaged  premises  be  sold. 

Turner  V.  Turner.  86 

2.  On  a  mortgagor's  bill  for  account  of  profits,  and 
a  conveyance  of  the  mortgaged  premises.  If  he  be 
still  Indebted  on  the  mortgage,  his  equity  of  redemp- 
tion should  be  allowed  him.  but  the  costs  of  suit 
should  be  decreed  against  him.  lb. 

MOTION. 

1.  A  decree,  wblch  Is  final  In  all  respects  except 
that  "liberty  is  reserved  to  the  parties,  or  either  of 
them,  to  resort  to  the  court  for  Its  further  Interpo- 
sition, if  it  should  be  found  necessary."  may  be 
amended  on  motion,  in  a  summary  way,  or  by  bill 
of  review. 

Sheppard's  ex'or  v.  Starke  and  wife,  ■  29 

2.  If  a  Judgment  on  a  summary  motion  be  reversed 
on  the  ground  that  the  plaintiff's  claim  Is  not  sup- 
ported by  evidence,  the  appellate  court  should  pro- 
ceed to  enter  Judgment,  that  the  plaintiff  take 
nothing  by  his  motion:  and  such  Judgment  would 
be  a  bar  to  another  motion  for  the  same  cause  of 
action.  But  If  such  Judgment  be  not  entered,  the 
Judgment  of  reversal  Is  too  imperfect  to  be  a  legal 
bar. 

Webb,  executor  of  Osborne,  v.  M'Nell,  184 
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NEGLECT. 

1.  If  a  slave  be  sold  upon  condition  tbat  the  buyer, 
not  likinff.   may  retnm  him  in  a  fflven  time,  and 

while  in  the  buyer's  possession,  but  not  through 
041     his  neglect,  he  *be  disabled  by  cold  so  as  to  be 

of  little  value,  the  buyer  may  refuse  to  keep 
him.  and  is  not  responsible  for  the  loss,  unless  he 
expressly  agreed  to  be  so  liable.  But  the  buyer  la 
responsible,  without  such  agreement,  for  ordinary 
nefflect:  that  is,  if  he  failed  to  take  such  care  of  the 
slave  as  any  man  of  common  prudence,  and  capable 
of  ffoverninff  a  family,  takes  of  his  own  concerns. 
Williams  V.  Moore,  810 

2.  See  Account.  No.  15.  ^ 

Roberts  v.  Jordans,  pi.  2.  488 

NEW  TRIAL. 

1.  Where,  for  reasons  appearing  to  the  court, 
(thouffh  not  specified.)  a  verdict  Is  set  aside,  with- 
out requiring  payment  of  costs,  the  appellate  court 
will  take  it  for  granted  those  reasons  were  suffi- 
cient; no  bill  of  exceptions  belnff  filed. 

Hume  V.  Beale.  290 

2.  It  seems,  that  a  party  to  whom  a  new  trial  is 
granted  may,  at  the  next  term,  without  claiming' 
such  trial,  file  errors  in  arrest  of  judgment. 

Hall  V.  Smith.  Younir  A  Hyde,  pi.  1,  560 

NOTICE. 

1.  Purchasers  from  devisees  and  lesratees  are  not 
exempted  from  contributing  to  make  up  the  portion 
of  a  posthumous  child,  by  their  having-  purchased 
without  notice  of  the  claim. 

Armistead  and  others  v.  Danfferfleld  and 
wife,  pi.  0,  90 

2.  If  two  actions  be  pending  between  the  same 
parties,  and  in  the  same  court,  quaere,  whether  a 
deposition,  taken  by  virtue  of  a  notice  in  which  the 
particular  action  is  not  distinctly  specified,  can  be 
read  as  evidence  in  either  action  ? 

Chaney  v.  Saunders.  51 

8.  If  the  time  appointed  for  taking-  a  deposition  be 

between   the    hours  of  twelve   and    one,  quaere, 

whether  it  can  be  read  upon  a  certificate,  stating, 

merely,  that  it  is  taken  after  twelve  o'clock  ?      lb. 

4.  See  Account,  No.  16,  and 

Roberts  v.  Jordons,  pi.  9,  488 

NULLA  BONA. 

1.  After  a  judgment  against  an  executor,  or  ad- 
ministrator, as  such,  a  fieri  facias,  and  return  of 
nulla  bona,  an  action,  aaralnst  him  alone,  on  his 
administration  bond,  could  always  be  maintained, 
without  any  previous  suits  suffffestlng-  a  devastavit. 

Meade  and  others  v.  Brooking.  548 

2.  Before  the  act  of  February  7th,  1814,  "concern 
ing  executors  and  administrators,"  (sess.  acts  of 
1818.  ch.  13,  p.  40.)  a  decree  in  chancery  arainat  an 
executor  or  administrator,  directing  him  to  pay  a 
debt  of  his  testator,  or  intestate,  out  of  the  assets 
in  his  hands  to  be  administered,  (with  a  fieri  facias, 
and  return  of  nulla  bona.)  was  not  sufficient  evi- 
dence of  a  devastavit  to  authorize  an  action  against 
the  securities  in  the  administration  bond,  but  it  was 
necessary  to  bring-  a  previous  suit  against  the 
executor  or  administrator,  sug-ffestluff  the  devasta- 
vit. 

Halrston  v.  Hughes  and  others.  608 

OATH. 

See  Vouchers,  Nos.  9.  8. 
M'Call  V.  Peachy 's  adm'r,  pi.  18, 14,  988 


OFFICER. 


See  Constitution,  and 
Custis  V.  Lane,  pi.  8* 
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OBLIGATION. 


See  Declaration.  No.  8. 
Bell  V.  Allen's  adm'r. 
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OFFICE  JUDGMENT. 


1.  A  scire  facias,  purporting  to  be  founded  upon  a 
judgment  entered  at  rules  in  the  clerk's  office  of  a 
county  court,  but  not  mentioning-  that  that  judir- 
ment  was  confirmed,  by  not  beiuff  set  aside  at  the 
ensuing  quarterly  term,  nor  even  that  such  quar- 
terly term  occurred  prior  to  the  suing  out  of  the 
said  scire  facias,  ought  to  be  quashed,  as  not  setting- 
forth  any  legal  cause  of  action. 

Evans  v.  Freeland.  11© 

2.  See  Pleading.  No.  10. 

Gray  A  Scott  v.  Campbell.  26! 

8.  A  clerk's  enterlnir  and  conflrminff  a  judfirment. 
at  rules,  against  a  defendant  and  another  person 
as  "security  for  his  appearance,"  is  not  sufficient  to 
make  such  person  liable  as  appearance  ball  :  but  a 
copy  of  the  bail-bond  should  be  inserted  in  the  tran- 
script of  the  record,  for  want  of  which  the  judg- 
ment should  be  reversed. 

Quarlesv.  Buford.  487 


1.  A  deputy  sheriff  holds  his  office  during  the* 
pleasure  of  his  principal,  and  may,  by  him,  be 
removed  from  office,  notwithstanding-  he  has  given, 
bond  and  security  to  indemnify  the  principal  in 
case  of  his  neglect,  or  misconduct :  and  it  wa» 
affreed  between  them,  that  he  should  be  the  deputy 
for  the  time  that  the  sheriff  should  continue  in 
office  under  his  then  commission  ;  but  the  deputy 
la  not  deprived  thereby  of  his  remedy  against  the 
principal  for  an  undue  exercise  of  such  power  of 
removal. 

Hoge  V.  Trigff,  88 

2.  If  the  deputy  sue  the  sheriff  for  turning  hin> 

out  of  office  in  violation  of  his  contract,  a 
042     plea  that  the  plaintiff  had  been  *irnilty  of  a 

certain  misfeasance,  and  other  specified 
improimeties  in  his  office,  from  which  he  was,  there- 
fore, dismissed  by  the  defendant,  is  a  full  answer 
to  the  declaration.  88 

8.  Quaere,  Whether  a  contract  between  a  sheriff* 
and  his  deputy,  that  the  latter  shall  perform  all  the 
duties  of  the  sheriffalty,  receive  all  the  fees  and 
emoluments  arislnir  therefrom,  and  pay  to  the  for- 
mer a  certain  sum  of  money,  be  not  void  under  the 
act  of  assembly  against  buying-  and  selling  of 
offices  r  lb. 

ONUS  PROBANDI. 

1.  Where  a  slave  Is  sold  and  delivered,  althouffb 
without  a  bill  of  sale,  it  is  to  be  presumed,  prima, 
facie,  that  the  seller  has  parted  with  his  title:  if, 
therefore,  he  contend  that  he  reserved  the  title  in 
himself  until  the  purchase  mon,ey  should  be  paid^ 
the  onus  probandl  lies  on  him. 

Randolph  v.  Randolph  and  others,  » 

9.  Where  an  ex  parte  settlement  of  an  admlnlatra- 
tlon  account  has  taken  place  before  commissioners 
appointed  by  the  court,  in  which  the  executor  or 
administrator  qualified,  if  the  leRateea  afterwards 
brinff  a  suit  In  chancery  for  a  new  examination 
and  settlement  of  such  account  the  vouchers  in 
support  hereof,  if  they  be  not  ostensible,  should  be 
presumed  to  have  existed,  and  the  onus  probandl 
thrown  on  the  adverse  party. 

M'Call  V.  Peachy 's  adm'r,  288 

8.  But  it  seems,  the  executor  or  administrator 
may  be  required  to  produce  the  vouchers,  unless  he 
shall  declare  on  oath,  or  otherwise  prove,  that  they 
were  deposited  with  the  clerk  of  such  court,  -at  or 
after  examination  of  the  account  by  the  commis- 
sioners, and  have  not  come  to  his  possession  since. 

lb. 
4.  In  such  case.  If  the  vouchers,  or  official  copies 
of  them  be  produced,  the  plaintiffs  may.  neverthe- 
less,  controvert  the  articles  intended  to  be  justified 
by  them.  Any  article  ouffht  to  be  allowed  on  the 
oath  of  the  defendant,  if  It  be  of  such  a  nature,  that 
the  expense  probably  must  have  been  Incurred,  or 
that,  perhaps,  a  voucher  for  It  could  not  have  beea 
procured  :  for  example,  mourning-  for  the  widow, 
mld-wlfe's  fees,  services  performed  by  a  nemro  car- 
penter,  and  the  like.  Ib» 

6.  A  common  carrier  is  liable  for  all  accidents  to 
STOods  entrusted  to  him  for  transportation,  except 
such  as  arise  from  the  act  of  God.  the  act  of  the 
enemies  of  the  commonwealth,  or  the  act  of  the 
owner  of  the  goods. 

Murphy,  Brown  &  Co.  v.  Staion.  9W 

0.  In  such  case.  If  a  loss  happens,  the  onus  pro- 
bandl lies  on  the  carrier  to  exempt  him  from  the 
liability  :  and  it  is  not  enoug-h  for  him  to  prove, 
(where  the  goods  are  carried  by  water.)  that  the 
navig-atlon  Is  attended  with  so  much  danger  that  a 
loss  may  happen,  notwithstanding  the  utmost  en- 
deavours of  the  waterman  and  crew  to  prevent  it ; 
that  the  person  conducting-  the  boat  possesses  com- 
petent skill,  has  used  due  dilig-ence,  and  provided 
hands  of  sufficient  strength  and  experience  to^ 
assist  him.  281^ 

OVERSEERS  OF  THE  POOR. 

1.  An  action  In  behalf  of  an  apprentice,  upon  his. 
Indenture  of  apprenticeship,  oug-ht  not  to  be 
brousrht  In  the  name  of  the  overseers  of  the  poor,, 
but  in  his  own  name. 

Poindexter  v.  Wilton  and  others,  18ft 

2.  See  Bastard  Child,  and 

Fall  V.  the  overseers  of  the  poor  of  Augusta 
county.  40!^ 

PAPER  MONEY. 

1.  If  an  executor  be  authorized  by  the  will  to  put 
certain  moneys  out  at  interest,  his  chan«rio«- the 
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lx>nd8,  shif  tixiff  the  debts,  or  applyinir  moneys  to 
bis  own  use,  or  that  of  his  friends,  without  any  fraa- 
dalent  design,  is  no  reason  for  charffing  him,  to  the 
amount  in  specie,  for  so  much  paper  money  received. 
M^Call  T.  Peachy's  adm'r.  pi.  6.  288 

2.  See  Executors  and  Administrators,  Nos.  28, 
and  29,  pL  0, 7.  lb. 

8.  In  general  an  executor  or  administrator  should 
not  be  debited,  or  credited,  with  the  value  of  paper 
money,  at  the  times  when  received  or  paid  away  by 
him.  unless  it  be  proved  that  he  received  it  unnec- 
essarily, or  improperly  delayed  paying  it  away  to 
those  entitled  to  it.  But  the  account  of  debits  and 
credits  should  be  stated  in  paper  money  and  the 
balance  scaled  at  the  time  of  the  last  payment, 
which  balance,  turned  into  specie,  should  be  carried 
to  the  subsequent  acconnt,  in  specie,  pi.  10,  lb. 

i.  See  Commissions,  No.  8,  and  pL  17.  lb. 

PARTIES. 

1.  If  it  appear  on  the  face  of  the  record  that 
proper  parties  to  the  suit  are  wanting,  the  decree 
will  be  reversed,  unless  the  objection  was  expressly 
relinquished  in  the  court  below. 

Sbeppard's  ex'or  v.  Starke  and  wife,  pi.  2,        89 

2.  All  the  residuary  legatees  or  distributees, 
together  with  the  executors  or  administrators  of 
such  as  have  died  since  the  testator  or  intestate, 
ought  to  be  parties  to  a  suit  for  division  of  a  resid- 
uum.   pL  8,  lb. 

8.  The  court  cannot  decree  a  distribution  in 
favour  of  persons  not  parties  to  the  cause,  pi.  4,  lb. 

4.  Where  the  division  of  a  testator's  estate,  in 

pursuance  of  his  will,  is  not  to  be  made  at  one 

648     and  the  same  time,  but  at  the  several  ^periods 

when  any  one  or  more  of  his  children  shall 

separate  from  the  family,  it  is  not  necessary  that 

all  the  legatees  be  made  parties  to  each  suit  in 

chancery  for  a  division  :  but  only  those  entitled 

to  participate  in  the  division  then  in  question. 

Branch's  adm'x  v.  Booker's  adm'r,  48 

&  In  a  suit  in  chancery,  on  behalf  of  a  person  who 
claimed  a  share  of  a  residuum,  as  purchaser  from 
one  of  the  legatees,  the  administrator,  de  bonis  non, 
and  all  the  children  of  the  testator,  were  defend- 
ants to  the  bill;  but  proceedings  were  had  against 
jtwo  of  them  only,  viz.  the  legatee  of  whom  the  plain- 
tiff purchased  and  another,  who  also  claimed  the 
same  share,  by  a  pretended  purchase:  it  appearing* 
that,  by  a  decree  in  a  suit  in  behalf  of  the  adminis- 
trator, de  bonis  non.  a  division  among  certain  per- 
sons, as  residuary  legatees,  had  been  directed  ;  and 
one  of  the  defendants,  now  before  the  court,  had 
been  ordered  to  pay  to  the  other  the  share  in  ques- 
tion :  yet  it  was  determined  that  proceedings  should 
have  been  had  against  all  the  defendants,  and  the 
cause  was  remanded  to  the  court  below  for  that 
purpose. 

Purcell  V.  Maddox,  79 

0.  Where  a  plaintiff  in  equity,  having  the  equita- 
ble title  to  land,  sues  for  the  legal  title,  the  person 
holding  such  legal  title  is  a  sufficient  defendant, 
without  making  the  person  of  whom  he  purchased 
a  party  to  the  suit. 

Mayo  V.  Murchie.  pi.  2.  888 

7.  Although  consent  of  parties  cannot  give  a  court 
of  equity  Jurisdiction,  or  supply  the  total  absence  of 
other  necessary  parties,  yet  such  consent  may  dis- 
pense with  the  strictness  of  form,  and  enable  the 
court  to  decide  a  cause  in  relation  to  parties  who 
are.  in  fact,  though  possibly  Irregularly,  before  It. 
pi.  8,  lb. 

8.  Under  what  circumstances  a  single  surviving 
trustee  ot  a  town  is  competent  to  be  the  plaintiff  In 
a  bill  in  equity,  for  the  purpose  of  asserting  the 
right  of  the  inhabitants  generally  to  land  laid  off 
and  annexed  to  such  town  as  a  common,  pi.  4,       lb. 

9.  See  Forthcoming  Bond.  No.  6. 

Lusk  V.  Ramsay,  pi.  8,  4.  417 

10.  A  J  udgm  en  tat  law  being  obtained  against  one 
of  two  obligors  in  a  joint  and  several  bond,  and  no 
proceedings  to  enforce  it  appearing,  a  court  of  eq- 
uity ought  not  to  charge  the  lands  of  the  other 
obligor  in  possession  of  his  devisees,  without  hav- 
ing made  the  obligor  against  whom  the  judgment 
was  rendered,  or  his  representatives,  parties  to  the 
suit 

Foster  and  wife  v.  Crenshaw's  ex'ors,  pi.  8.      514 

PARTNERSHIP. 

1.  A  declaration  In  debt,  against  two  partners  in 
trade,  charging  that  one  of  them  executed  the  bond 
for  himself  and  another,  (without  any  other  aver- 
ment.) is  too  defective  to  support  a  judgment 
against  such  other  partner,  though  he  pleaded  pay- 
ment, and  a  verdict  was  found  against  him. 

Qarland  v.  Davidson,  180 

2.  Although  the  acknowledgment  of  a  debt  by  one 
or  more  of  the  partners  of  a  mercantile  firm,  after 
the  dissolution  thereof,  is  competent  to  do  away 


the  bar  of  the  act  of  limitations  In  an  action  brought 
against  the  firm,  (the  existence  of  the  debt  being 
first  proved  by  other  testimony,  or  admitted  by  the 
pleadings.)  yet  such  acknowledgment  is  not  proper 
evidence  of  the  existence  of  the  debt,  so  as  to  charge 
the  other  partners. 

Shelton  v.  Cocke,  Crawford  &  Co.,  191 

PEACE,  (SURETY  FOR  KEEPING  THE.) 
See  Warrant,  and 
WelU  V.  Jackson,  pi.  2,  8.  4.  458 

PERISHABLE  GOODS. 

1.  In  determining  which  of  the  goods  and  chattels 
of  a  testator  or  IntesUte  shall  be  sold,  "as  liable  to 
ptrlsh.  consume,  or  be  the  worse  for  using  or  keep- 
ing," some  latitude  of  discretion  must  be  allowed 
to  the  executor  or  administrator:  and  his  conduct, 
appearing  to  be  fair,  and,  probably,  proceeding 
from  a  good  intention,  ought  to  be  sanctioned  by  a 
court  of  equity. 

M'Call  V.  Peachy's  adm'r,  288 

PLEADING. 

1.  If  an  executor  or  administrator  wish  to  prove, 
by  a  deed  of  trust,  that  certain  property  in  his  pos- 
session is  not  to  be  considered  assets,  he  must  spe- 
cially plead  the  deed,  and  cannot  give  it  in  evidence 
under  a  plea  of  "fully  administered,"  in  which  it  is 
not  mentioned. 

Taylor's  adm'x  v.  Richards  &  (}o.,  8 

2.  A  defendant  cannot  have  the  advantage  of  the 
act  imposing  a  limitation  of  one  year  upon  actions 
on  store  accounts,  without  pleading  it:  the  court 
not  being  directed  to  cause  such  items  as  have  been 
of  more  than  one  year's  standing,  in  such  accounts, 
to  be  expunged,  or  to  Instruct  the  Jury  to  "disre- 
gard" them:  and  the  jury  not  being  required  to 

disallow  and  reject"  them,  without  a  plea.         lb. 

8.  If  the  plaintiff  be  permitted  to  amend  his  dec- 
laration, by  consent  of  parties,  after  issue  joined  on 
a  plea  to  the  action,  the  defendant  ought  not  to  be 
permitted  to  plead  in  abatement  any  variance  be- 
tween the  amended  declaration  and  the  writ  which 
equally  existed  between  the  writ  and  the  original 
declaration. 

Moss  V.  Stlpp,  150 

4.  In  an  action  upon  a  written  agreement  for 
044  the  sale  of  a  tract  of  land,  setting  forth  *that 
the  vendor  agreed  to  give  the  vendee  posses- 
sion and  a  conveyance  free  of  incumbrances,  on  or 
before  a  certain  day,  for  which  the  vendee  agreed 
to  pay  to  the  vendor  part  of  the  purchase  money  on 
the  same  day,  and  to  give  him,  for  the  balance,  a 
deed  of  trust,  or  such  other  security  as  he  might 
require,  and  that  the  conveyance  was  not  to  be  exe- 
cuted until  the  first  payment  was  made,  and  secu- 
rity given,  the  declaration,  in  behalf  of  the  vendor, 
sufficiently  charged  1  breach,  by  stating  that  the 
plaintiff  was  on  that  day  in  lawful  and  peaceful  pos- 
session of  the  land,  and  ready  to  give  the  defend- 
ant possession,  with  a  proper  conveyance,  clear  of 
all  Incumbrances,  but  that  the  defendant  failed  to 
make  the  payment  and  give  the  security.  160 

5.  What  pleas,  to  such  a  declaration,  are  insuffi- 
cient, lb. 

0.  A  defendant's  relinquishing  his  plea,  and  agree- 
ing to  the  plaintiff's  damages,  is  a  confession  of 
judgment,  and.  of  course,  a  release  of  errors. 

Cooke  V.  Pope's  adm'r.  107 

7.  In  an  action  of  covenant,  the  declaration  de- 
scribing the  covenant  as  sealed  by  the  defendant, 
without  mentioning  any  other  person:  and  the  plea 
being  "covenants  performed,"  though  without 
praying  oyer,  a  joint  and  several  covenant  sealed 
by  the  defendant,  and  others,  but  in  other  re- 
spects answering  to  the  description  in  the  decla- 
ration, is  admissible  as  evidence  to  the  jury. 

HolUngswortbs  v.  Dunbar.  168 

8.  A  point,  on  which  a  party  requested  the  court  to 
instruct  the  jury,  is  not  to  be  regarded  as  a  mere 
abstract  question,  (concerning  which  the  court  was 
not  bound  to  give  an  opinion.)  if  it  appear,  from  the 
pleadings,  that  such  point  might  have  applied  to  the 
case  before  the  jury,  and  the  contrary  be  not  stated. 

Shelton  v.  Cocke,  Crawford  &  (Do.,  191 

9.  In  debt  on  a  bond,  if  the  defendant,  after  crav- 
ing oyer,  plead  "payment,"  and  it  appear,  from  the 
condition  of  the  bond,  that  only  a  part  of  the  debt 
had  become  due  at  the  time  of  institution  of  the 
suit,  the  plea  extends  to  that  part  only,  and  not  to 
sums  which  might  become  due  thereafter. 

Thatcher  &  Herndon  v.  Taylor  &  Cochrane.    249 

10.  It  is  no  plea  to  an  action  upon  an  injunction 
bond,  "that  the  injunction  was  not  dissolved  uncon- 
ditionally, but  upon  terms,  that  the  plaintiff  at  law 
should  execute  a  bond  for  securing  the  title  to  a 
tract  of  land,"  without  averring  in  the  plea  that 
such  bond  was  not  thereupon  given. 

Gray  &  Scott  v.  Campbell,  251 
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11.  Such  defective  plea  ouffht  not  to  be  received 
by  tbe  court  to  set  aside  an  office  judfirment         lb. 

POSSESSION. 

1.  An  absolute  bill  of  sale  of  slaves,  by  an  executor, 
wbo  is  nevertheless  permitted  to  retain  the  posses- 
sion thereof  Is  fraudulent  and  void,  as  to  legatees, 
as  well  as  creditors  and  purchasers. 

Robertson  V.  Ewell,  I 

2.  Where  a  slave  is  sriven  to  an  infant,  and  left  by 
the  donor  with  the  mother  of  such  Infant  for  its 
benefit,  (the  father  beinsr  dead,)  the  possession  by 
the  mother  is  to  be  considered  possession  by  the  in- 
fant 

Mortimer  v.  Brumfield.  182 

8.  See  Entry.  Rifirht  of.  and 
Birthright,  lessee  of  Hall,  v.  Hall.  588 

POSTHUMOUS  CHILD. 

1.  A  devise,  in  general  terms,  to  the  testator's 
''children,"  does  not  comprehend  a  posthumous 
child,  so  as  to  prevent  it  from  claiming,  under  the 
act  of  assembly,  as  pretermitted  by  the  will. 

Armlstead  and   others  v.  Dan^erfleld  and 
wife,  20 

2.  Quasre.  Does  the  testator's  knowing-,  at  tbe 
time  of  making  the  will,  that  his  wife  is  preg-nant, 
make  any  difference  in  the  case?  lb. 

3.  A  posthumous  child,  unprovided  for  by  settle- 
ment, and  pretermitted  by  the  last  will  of  its 
father,  is  entitled  to  a  share  of  the  real  estate,  not- 
withstanding such  child  be  a  daug-hter.  and  it  ap- 
pear, from  the  will,  that  the  testator  intended  to 
crive  all  his  lands  to  his  sons.  lb. 

4.  Such  posthumous  child  is  entitled  to  such  share 
of  the  real  and  personal  estate,  as  it  would  have 
been  entiUed  to  if  the  father  had  died  intestate: 
including-  profits  of  lands,  hires  of  neg-roes.  and  in- 
terest and  profits  of  other  personal  estate.  lb. 

5.  The  portion  of  such  posthumous  child  is  not  to 
be  raised  by  a  division  of  the  estate  into  equal  parts, 
but  by  a  proportionable  contribution  by  the  dev- 
isees and  leg-atees,  and  those  claiming  under  them. 

lb. 

0.  Purchasers  from  the  devisees  and  legatees  are 
not  exempted  from  contributing-  to  make  up  the 
portion  of  such  posthumous  child,  by  their  having 
purchased  without  notice  of  such  claim.  lb. 

PRACTICE. 

1.  It  is  not  necessary,  in  a  special  verdict,  that 
fraud  be  found  expressly,  eo  nomine,  if  facts  amount 
inff  to  fraud  in  legal  construction  be  found. 

Robertson  v.  Ewell,  I 

2.  If  an  executor  or  administrator  wish  to  Drove, 
by  a  deed  of  trust,  that  certain  property  in  his  pos- 
session is  not  to  be  considered  assets,  he  must  spe- 
cially plead  the  dec^d,  and  cannot  ffive  It  in  evidence 
under  a  plea  of  "fuUy  administered,"  in  which  it  is 
not  mentioned. 

Taylor's  adm'x  v.  Richards  &  Co..  8 

8.  A  defendant  cannot  have  the  advantage  of  the 
act  imposing  a  limiution  of  one  year  upon  actions 
on  store  accounts,  without  pleading  it.  lb. 

046  *4.  A  decree,  which  is  final  in  all  respects, 
except  that  "liberty  is  reserved  to  the  parties, 
or  either  of  them,  to  resort  to  the  court  for  its 
further  interposition,  if  it  should  be  found  neces- 
sary," may  be  amended,  on  motion,  in  a  summary 
way,  or  by  bill  of  review. 

Sheppard's  ex'or  v.  Starke  and  wife,  29 

b.  See  Parties.  Nos.  1.  2.  8,  and  pL  2.  8. 4,  lb. 

0.  Under  the  prayer  for  g-eneral  relief,  the  plain- 
tiff in  equity  cannot  recover  a  claim  distinct  from 
that  demanded  or  put  in  issue  by  the  bill.  pi.  5.  lb. 
.  7.  A  decree  against  an  executor  or  administrator 
for  a  balance  due  on  his  administration  account, 
oug-ht  not  to  be,  "that  he  pay  the  same  out  of  the 
estate  in  his  hands  to  be  administered;"  but  as  his 
own  proper  debt     pi.  6,  lb. 

8.  See  Parties,  No.  4,  and 

Branch's  adm'x  v.  Booker's  adm'r,  pi.  1.  48 

9.  See  Decree.  No.  6. 

Turner  v.  Turner,  00 

10.  Where  a  defendant  in  chancery  has  not  an- 
swered the  bill.'it  is  error  to  enter  a  final  decree 
against  him,  without  the  previous  service  of  a  de> 
cree  nisi,  and  his  appeartnir  before  commissioners 
appointed  to  take  an  account  or  having  notice  of 
their  proceeding  to  take  it  does  not  preclude  him 
from  making  this  objection. 

Leg-rand  v.  Francisco,  83 

11.  In  a  suit  in  chancery  asrainsta  defendant  who 
is  out  of  this  country,  and  another  within  the  same, 
having-  in  his  hands  effects  of,  or  otherwise  indebted 
to,  such  absentee,  a  decree  cannot  be  entered 
ag-ainst  the  defendant  in  this  country,  until,  by  lesral 
proof  and  regular  proceedings,  the  plaintiff  has 
established  his  claim  asralnst  the  absentee. 

Gibson  v.  White  &  Co.,  94 

12.  In  such  case,  if  the  defendant  in  this  country 


appear  not  to  be  a  debtor  of  the  absentee,  but  to 
hold  effects  belonging-  to  him  by  a  title  not  effec- 
tual ag-ainst  creditors,  or  without  any  tiUe  at  all.  he 
should  be  considered  personally  responsible  only 
for  so  much  as  he  may  have  consumed  or  appro- 
priated to  his  own  use.  so  as  not  to  be  forthcoming, 
or  for  the  profits  he  may  have  received:  but  for 
that  amount,  a  decree  may  be  made  against  him 
personally,  in  the  first  place,  holding  the  prop- 
erty In  his  hands  ultimately  bound,  if  he  be  insol- 
vent and  for  the  balance  of  the  plaintiff's  claim, 
the  court  may  proceed,  in  the  first  place,  agrainst 
the  property  itself,  either  by  considerinir  such 
defendant  a  trustee  thereof,  for  ihe  use  of  cred- 
itors, and  directing  a  sale,  unless  the  debt  be  paid 
by  a  given  day.  or  by  sequestering-  it,  (under  the 
act  of  assembly,)  as  the  property  of  the  absentee. 

lb. 

13.  Quasre,  after  a  suit  in  chancery  has  been  set 
for  hearing,  has  the  plaintiff  a  riffht  to  amend  his 
bill  before  the  hearing,  as  a  matter  of  course,  upon 
paying  the  defendant  all  costs  occasioned  thereby, 
or  is  such  amendment  to  be  permitted  only  upon 
ffood  cause  shown? 

Boykin's  devisees  v.  Smith  and  others.  102 

14.  After  an  injunction  has  been  wholly  dissolved, 
if  the  cause  be  set  for  hearing,  on  motion  of  the  de- 
fendant in  equity,  he  cannot  take  advantage  of  the 
circumstance  that  the  bill  should  have  been  dis- 
missed under  the  act  of  assembly. 

Franklin  V.  Wilkinson,  118 

15.  It  is  not  necessary,  in  the  declaration  in  det- 
inue, to  state  a  special  demand  and  refusal:  but 
the  general  charg-e  that  the  defendant  although 
often  requested.  &c.,  is  sufficient 

Mortimer  v.  Brumfield,  122 

10.  See  Abatement  No.  l. 
Moss  V.  Stipp,  160 

17.  Under  what  circumstances  a  party,  havlng- 
been  repeatedly  indulg-ed  with  continuances  of  a 
cause,  may  with  propriety  be  refused  a  further 
continuance. 

Milstead  v.  Redman.  219 

18.  If  the  defendant  in  an  action  of  covenant  die. 
after  judgment  by  default  ag-ainst  him  and  the  bail 
for  his  appearance,  and  before  a  writ  of  inquiry  exe- 
cuted, the  plaintiff  cannot  have  a  scire  facias  against 
the  bail,  but  only  ag-ainst  the  executors  and  admin<r 
istrators  of  the  defendant 

Saunders  v.  Qaines.  226 

19.  In  a  decree  of  reversal,  the  appellate  court 
will,  if  requested,  further  direct  that  In  case  the 
money  and  costs  recovered  by  the  appellee  shall 
have  been  paid,  the  same  be  refunded,  with  lawful 
interest  from  the  time  of  payment 

Stanard  v.  Brown  low.  229 

20.  The  court  of  appeals,  in  afflrminff  a  decree, 
will  add  any  explanation  which  may  be  necessary 
to  make  it  correctly  understood. 

Mayo  V.  Purcell.  2M 

21.  See  Pleading,  No.  9. 

Thatcher  &  Hern  don  v.  Taylor  &  Ctochraue, 
trustees.  &c.  of  Miller.  249 

22.  How  a  jndff  men  ton  a  bond,  for  payment  of  a 
debt  by  installments,  should  be  worded.  lb. 

28.  Judg-ment  oug-ht  not  to  be  rendered  on  a  three 
months'  replevy- bond,  for  interest  from  a  day  ante- 
rior to  the  date  of  the  bond:  but  it  may  for  interest 
from  that  date,  on  the  rent  and  costs  of  the  distress 
added  together.  And  if  the  bond  be  taken  includ- 
insT  interest  from  a  day  anterior  to  its  date,  such 
erroneous  interest  may  be  deducted,  and  judg- 
ment entered  for  the  riffht  sum. 

Williams  V.  Howard.  277 

24.  Where  a  bill  in  equity  is  exhibited  by  the 
vendor  of  land  against  the  purchaser  for  specific 
performance,  if  the  purchaser  object  to  the  title, 
and  it  appear  doubtful  whether  the  plaintiff  can 
make  such  a  title  as  would  authorize  a  decree  for 
specific  performance,  or  other  relief  on  ffivinsr 
bond  to  ffuard  affainst  remote  or  improbable  con- 
ting-encies.  the  title  ought,  of  course,  to  be  referred 
a  commissioner  to  be  examined  and  reported  upon. 
Beverly  v.  Lawson's  heirs,  pi.  1.  817 

26.  See  Title,  and  pi.  8,  4.  tb. 

20.  Where  a  plaintiff  in  equity,   having-  the 
040     ^equitable  title  to  land,  sues  for  the  leiral  title, 
the  person  holding  such  legal  title  is  a  suffi- 
cient defendant  without  making  the  i>erscn    of 
whom  he  purchased  a  party  to  the  suit 

Mayo  V.  Murchie.  pi.  2.  lb. 

27.  See  Parties.  No.  0.  and  pL  8.  866 

28.  See  Parties.  No.  7.  and  pL  4.  lb. 

29.  The  plaintiff  cannot  appeal  from  a  judg-ment 
in  favour  of  all  the  defendants,  except  one.  In  a 
joint  action  of  trespass,  until  the  suit  has  been 
abated,  dismissed,  or  decided  as  to  that  one. 

Wells  V.  Jackson,  pi.  1,  468 

80.  See  Bar,  No.  8. 

Roberts  v.  Jordan,  pi.  1,  488 

81.  See  Account  No.  16,  and  pi.  2.  lb. 
32.  See  Assignment  No.  4,  and  pi.  8.                      lb. 
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88.  An  administrator  may  declare  in  the  debet 
and  detinet  on  a  bond  executed  to  himself  as  such: 
and  his  executor  or  administrator  has  a  riffht  to 
brinff  an  action  upon  it. 

Bowden,  ex'or  of  Moore,  v.  Ta^irart,  518 

84.  See  Parties,  No.  10.  and 
Foster  and  wife  v.  Crenshaw's  ex'ors,  pi.  2,     614 

85.  When  lands*  held  by  several  devisees  in  the 
same  will,  are  charsred  in  equity  to  satisfy  a  bond 
debt  of  the  devisor,  the  decree  should  be  against 
the  lands  of  all  the  devisees,  (or  the  money  receii;ed 
or  claimed  in  lieu  thereof,)  in  rateable  proportions: 
and  not  ag-ainst  the  land  of  one  only,  with  liberty 
to  that  one  to  sue  the  others  for  contribution,   pi.  8, 

lb. 
80.  It  seems,  that  a  party  to  whom  a  new  trial  is 
granted  may.  at  the  next  term,  without  claiming 
such  trial,  file  errors  in  arrest  of  Judgment 

Hall  V.  Smith.  Young  &  Hyde,  pi.  1,  660 

87.  See  Assumpsit.  Nos.  8,  4.  and  pi.  2,  8.  lb. 

88.  See  Assumpsit,  No.  6,  and 
Sexton  V.  Holmes,  «  580 

PRESUMPTION. 
1.  The  refusal  of  an  executor  to  qualify  may  be 
presumed  from  circumstances,   without   renunci- 
ation of  record.    See  Conveyance.  No.  3. 

Geddy  &  Knox  v.  Butler  and  wife.  pL  8,  846 

8.  See  Account  No.  14. 
Freeland.   Ac   v.   Cocke's    representatives, 
pi.  2.  86S 

PRESUMPTION  OP  TITLE. 

1.  The  court  of  a  county  having  caused  a  court- 
house and  jail  to  be  erected,  in  or  about  the  year 
1764.  and  courts  having  been  continually  held  in 
such  court-house  until  the  year  1801.  it  ouffht,  in  a 
court  of  equity,  to  be  presumed  that  the  title  to  two 
acres  of  tbe  land  built  upon,  and  adjacent,  were 
duly  vested  in  the  court  and  their  successors;  al- 
though no  deed  from  the  original  proprietor  can  be 
produced. 

Boykiu's  devisees  v.  Smith  and  others,  102 

2.  Quaere.  Oug-ht  not  such  presumption  to  take 
place  at  law.  as  well  as  in  equity?  102 

8.  It  seems,  that  in  such  case,  a  decision  in  ejects 
ment  against  a  person  claiminsr  by  assignment 
from  the  county  court,  is  no  bar  to  his  recoveriuff 
the  land  in  a  court  of  equity.  lb 

PRINCIPAL  OBLIGOR. 
See  Contribution.  No.  8. 
M'Cormack's  adm'r  v.  Obannon*s  ex'or,  &c.,    484 

PRISON  BOUNDS. 
1.  A  debtor,  being-  surrendered  to  the  sheriff  by 
his  special  bail,  (after  Judgment  against  him  in  a 
county  court,)  cannot  legally  be  deuined  in  Jail,  or 
within  the  prison  bounds,  on  a  bond  given  for  that 
purpose,  more  than  twenty  days  from  the  time  of 
such  surrender,  if  the  creditor,  his  attorney,  or 
agrent,  do  not,  within  that  time,  charge  him  in  exe- 
cution in  writing. 

Qreen  v.  Qarrett.  880 

PROFITS. 

1.  See  Posthumous  Child,  No.  4. 
Armistead  and  others  v.   Danverfield  and 

wife,  20 

2.  See  Wills.  No.  25. 
Branch's  adm'x  v.  Booker's  adm'r,  48 

8.  See  Discovery,  No.  2. 
Baird  v.  Bland  and  others,  pi.  8,  670 

PROMISE. 

1.  See  Declaration,  No.  11. 
Milstead  V.  Redman,  210 

2.  The  plaintiff  in  assumpsit  must  chargre  the 
promise  by  the  defendant  positively,  not  by  way  of 
recital  only;  for,  if  the  declaration  be  defective  in 
this  respect,  it  is  a  fatal  error,  and  not  cured  by  ver- 
dict 

Sexton  V.  Holmes,  660 

PROTEST. 
1.  A  copy  of  a  bin  of  exchange  and  notarial  pro- 
test with  an  affidavit  of  the  payee  that  the  orlffinal 
is  lost  or  mislaid.  Is  not  legal  evidence  to  charge 
the  drawer. 

Wriffht  V.  Hencock  &  Co.,  pi.  8,  621 

PUBLIC  SECURITIES. 
1.  A  testator,  by  directing  certain  moneys  to  be 
placed  out  at  interest  "upon  ffood  and  sufficient 
securities,  in  Virginia  or  Maryland,  as  his  execu- 
tors should  think  proper."  authorized  them  to  In- 
vest the  same  In  loan-office  certificates,  or  other 
public  securities. 

M'Call  V.  Peachy's  adm'r,  288 

«47  •PURCHASE. 

1.  See  Slaves,  No.  10. 
Williams  V.  Moore, 


PURCHASE  MONEY. 
1.  See  Lease,  Nos.  6, 0. 
M'Clenahan  v.  Qwynn,  pi.  1,  2,  660 

PURCHASER. 

1.  See  Executors  and  Administrators,  No,  1,  and 
Robertson  v.  Ewell,  l 

2.  See  Posthumous  Child,  No.  6. 
Armistead  and  others  v.  Danirerfield  and 

wife,  20 

8.  Purchasers  from  devisees,  or  lesratees,  are  not 
exempted  from  contributing  to  make  up  the 
portion  of  a  pretermitted  posthumous  child,  not- 
withstandiniT  they  purchased  without  notice  of  the 
claim  of  such  child.  lb. 

4.  If,  by  an  agreement  under  seal,  between  the 
vendor  and  purchaser  of  a  tract  of  land,  It  be 
covenanted,  that  If  any  part  thereof  should  be  re- 
covered, by  law.  from  the  purchaser,  the  vendor 
will  abate,  or  refund,  in  proportion:  and  that  he 
will  not  brinff  suit  upon  the  bond  for  the  purchase 
money,  until  the  quantity  of  land  which  the  pur- 
chaser Is  to  ffet  shall  be  ascertained;  provided  the 
purchaser  prosecute  a  suit  for  that  purpose  In  rea- 
sonable time;— a  court  of  equity  will  give  relief  by 
Injunction  against  a  premature  , suit  on  the  bond ; 
and  If  it  appear  that  the  purchaser  prosecuted  his 
suit  In  reasonable  time,  and  could  not  recover  the 
land,  the  court  will  decree  that  the  Injunction  be 
perpetual;  that  whatever  money  has  been  paid  be 
refunded;  that  the  bond  be  surrendered  and  can- 
celled, and  the  contract  rescinded. 

Bullitt's  ex'rs  v.  Songster's  adm'rs,  54 

6.  In  such  case.  If  the  purchaser  assiirned  to  the 
vendor  a  bond  of  a  third  person  In  part  payment 
the  court  will  decree  that  such  bond  be  returned: 
or.  If  he  fall  to  return  It  that  the  vendor  pay  the 
purchaser  the  amount  thereof,  with  Interest,  no 
equity  In  favour  of  the  vendor  appearing  to  exempt 
him  from  such  responsibility.  lb. 

6.  The  executor  or  administrator,  and  not  the 
heir,  of  the  purchaser.  Is  entlUed  to  relief,  in 
case  the  suit  on  the  bond  be  agralnst  the  executor 
or  administrator.  lb. 

7.  A  purchaser  of  land,  warranted  by  the  vendor 
to  be  free  of  all  Incumbrance,  Is  not  precluded  from 
relief  In  equity  against  his  bond  for  the  purchase 
money,  by  the  circumstance  that  before  he  made 
the  purchase  he  was  fully  apprized  of  the  incum- 
brance. 

Stockton  V.  Cook.  08 

8.  See  Pleading,  No.  8. 
Moss  V.  Stipp.  160 

9.  If  an:  affent  employed  to  sell  a  tract  of  land, 
become  himself  the  purchaser,  by  barffainiuff  with 
his  employer,  from  whom  he  conceals  the  fact  that 
a  better  price  could  be  got  from  another  person,  he 
is  guilty  of  fraud,  and  the  contract  ouirht  to  be  va- 
cated. 

Moseley's  adm'rs  and  heirs    v.    Buck  and 
Brander,  282 

10.  In  such  case,  the  court  of  equity  will  compel 
him  to  reconvey  the  land,  on  receiving  back  his 
purchase  money  with  Interest,  and  make  him  ac- 
count for  the  rents  and  profits.  lb. 

11.  A  purchaser  of  land,  beiuff  thoroughly  in- 
formed of  defects  In  the  vendor's  title,  and 
affreeinff,  nevertheless,  to  pay  interest  on  the  pur- 
chase money  from  a  certain  day  shall  not  be  re- 
lieved from  payiuff  such  interest  on  the  ground 
that  he  could  not  gei  possession  of  part  of  the  land, 
which  he  knew,  at  the  time  of  enterinsr  into  the 
ag-reement,  was  held  by  another  person. 

Mayo  V.  Purcell,  248 

12.  If  the  purchaser  a^ree  to  pay  a  certain  sum  in 
dlscharire  of  an  Incumbrance,  for  which  sum  he  Is 
to  have  a  credit  In  part  of  the  purchase  money,  and 
It  does  not  appear  that  the  vendor  deceived  him 
with  respect  to  the  sum  for  which  the  removal  of 
such  incumbrance  could  be  obtained,  he  is  not  to 
be  credited  for  any  larger  sum  which  the  incum- 
brancer may  compel  him  to  pay.  lb. 

18.  Where  the  purchaser  of  land  ffives  bonds  for 
the  purchase  money,  payable  at  different  times,  and 
the  agreement  is,  that  if  the  title  to  any  part  of  the 
land  prove  defective,  a  deduction  from  the  purchase 
money  shall  be  made  In  proportion  to  the  value  of 
the  land  lost  a  court  of  equity  will  not  protect  the 
purchaser  against  an  assignee  of  one  of  the  bonds, 
on  the  ffround  of  a  defect  In  the  title  to  part  of 
the  land.  If  it  appear  that  the  bonds  not  assig-ned, 
and  remaining  unsatisfied,  are  sufficient  to  indem- 
nify him  against  such  loss. 

Foreman  v.  Newkirk  and  others,  276 

14.  See  Title.  No.  1. 

Beverly  v.  Lawson's  heirs,  Ac.,  817 

QUANTUM    MERUIT. 
1.  Where  an  executor  has  a  claim  affalnst  the  es- 
tate of  his  testator,  depending-  on  a  quantum  mer- 
810 1  ult  only,  he  may  exhibit  a  bill  In  equity  against  his 
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co-executors  and  legatees,  to  have  snch  claim  es- 
tablished, and  fixed  at  a  certain  sam. 

Baker  v.  Baker  and  others,  1S9 

2.  In  such  casei  he  ouirht  to  state  the  claim  with 
reasonable  certainty,  by  setting-  forth  his  own  esti- 
mate of  his  services:  but.  should  he  fail  to  do  so.  his 
bill  ought  not  to  be  dismissed,  but  leave  to  amend 
it  should  be  granted  on  motion.  lb. 
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♦RECITAL. 


1.  The  plaintiff,  in  assumpsit,  must  charge 
the  promise  by  the  defendant  positively,  not  byway 
of  recital  only:  for  if  the  declaration  be  defective,  in 
this  respect,  it  is  a  fatal  error,  and  not  cured  by 
verdict 

Sexton  V.   Holmes,  6M 

RECORD. 
1.  A  release  entered  of  record,  by  a  verbal  direc 
tion,  in  open  court,  is  valid  under  the  statute  of 
frauds;  for  the  clerk  who  makes  the  note,  or  mem- 
orandum, is  to  be  considered  as  the  agent  of  both 
parties. 

Boykin*s  devisees  v.  Smith  and  others,  102 

REFUSAL    TO  QUALIFY. 

1.  An  executor's  refusal  to  qualify  may  be  found 

on  proof  of  declarations  in  pays,  or  presumed  from 

circumstances,  without  any  renunciation  of  record. 

Geddy  &  Knox  v.  Butler  and  wife,  pL  2,  845 

RELEASE. 

1.  A  release  entered  of  record,  by  a  verbal  direc- 
tion in  open  court,  is  valid  under  the  statute  of 
frauds:  for  the  clerk  who  makes  the  note,  or  mem- 
orandum, is  to  be  considered  as  the  agent  of  both 
parties. 

Boykin's  devisees  v.  Smith  and  others,  109 

8.  A  confession  of  Judgment  and  release  of  equity 
will  be  supported,  though  made  by  a  man  of  weak 
understanding  in  the  habit  of  making  improvident 
bargains,  addicted  to  intoxication,  and  embarrassed 
in  his  circumstances:  and  though  such  confession 
was  induced  by  the  plaintiff's  giving  him  time  to 
pay  the  money,  if  no  other  influence  was  exerted, 
and  no  fraud  was  committed  in  obtaining  such  con- 
fession, the  same  being  deliberately  and  voluntarily 
made  by  the  defendant,  or  by  virtue  of  a  power  of 
attorney,  deliberately  and  voluntarily  executed  by 
him. 

Mason  v.  Williams,  120 

RELEASE   OF  ERRORS. 
1.  A   defendant's    relinquishing    his    plea,    and 
agreeing  to  the  plaintiff's  damages,  is  a  confession 
of  judgment,  and,  of  course,  a  release  of  errors. 
Cooke  V.  Pope's  adm'rs,  107 

RELIEF. 
1.  Under  the  prayer  for  general  relief,  the  plain- 
tiff, in  equity,  cannot  recover  a  claim  distinct  from 
that  demanded,  or  put  in  issue,  by  his  bill. 

Sheppard's  ex'or  v.  Starke  and  wife,  pi.  6,  28 

8.  See  Equity,  No.  18. 

Stockton  V.  Cooke,  08 

8.  Under  what  circumstances  a  right  to  relief  in 
equity  may  be  lost  by  acts  of  confirmation  and  com- 
promise. 

Mason  V.  Williams,  180 

REMAINDER. 

1.  Interest  allowed  to  a  legatee,  in  remainder, 
from  the  end  of  the  year  in  which  the  tenant  for 
life  died. 

Shobe's  ex'ors  v.  Carr  and  wife,  10 

2.  See  Contingent  Remainder,  and 

Coleman  and  wife  v.  HoUaday,  510 

8.  Lands  devised,  without  any  specific  charge  by 
will  or  deed,  ought  not  to  be  charged  in  equity  to 
satisfy  a  bond  debt  of  the  devisor,  until  the  per- 
sonal estate  is  exhausted,  including  a  remainder  in 
slaves,  expectant  upon  an  estate  for  the  life  of  the 
testator's  widow. 

Foster  and  wife  v.  Crenshaw's  ex'rs,  514 

4.  See  Reversion,  and 
Birthright,  lessee  of  Hall.  v.  Hall,  pi.  1,  680 

RENTS. 

1.  See  Equity,  No.  24. 

Moseley's  adm'rs  v.  Buck  &  Brander,  888 

2.  See  Replevy  Bond,  and 

Williams  v.  Howard.  277 

3.  It  seems,  that  on  lease  of  a  tract  of  land,  with 
sundry  slaves  and  other  personal  property,  reserv- 
ing, by  way  of  rent,  a  gross  sum  payable  annu- 
ally, the  remedy,  by  distress,  may  be  resorted  to 
without  any  express  stipulation, 

Williams  V.  Howard,  277 

4.  Rent  may  be  payable  in  advance,  by  contract: 
and  such  rent  may  be  distrained  for,  if  not 
paid  when  due.  lb. 


6b  Where  a  testator  directs  the  moneys  arising 
from  certain  sources  (among  which  are  the  rents  of 
his  lands) to  be  placed  out  at  interest,  his  executor 
is  impliedly  authorized  to  make  leases  of  such  lands, 
not  already  occupied  by  tenants,  as  are  not  nec- 
essary to  be  reserved  for  cultivation  by  the  testa- 
tor's own  slaves. 

M'Call  V.  Peachy '8  adm'r,  t» 

REPLEADER. 
1.  If  a  jury  be  impanelled  "to  try  the  issue 
jothed."  when.  In  reality,  no  issue  is  joined,  the 
judgment  must  be  reversed,  and  the  verdict  set 
aside,  notwithstanding  it  was  against  the  party  who 
failed  to  meet,  by  a  negative  on  his  side,  the  affirm- 
ative matter  pleaded  on  the  other  side. 

Wilkinson's  adm'rs  v.  Bennett,  814 

REPLEVY  BOND. 
I.  Judgment  ought  not  to  be  rendered  on  a. 
049  three  months  •  replevy  bond,  for  interest  •from 
a  day  anterior  to  the  date  oftbebond:  but  it 
may  for  Interest  from  that  date,  on  the  rent  and 
costs  of  the  distress  added  together.  And;if  the  bond 
be  taken,  including  interest,  from  a  day  anterior  to 
its  date,  sucl^  erroneous  interest  may  be  deducted, 
and  judgment  entered  for  the  right  sum. 

Williams  V.  Howard.  277 

RESIDUARY  CLAUSE. 

1.  In  this  case,  a  general  residuary  clause,  in  a 
will,  was  construed  as  not  carrying  the  reversion 
after  a  life  estate  in  the  land,  there  being  other 
property  which  the  testator  evidently  intended  to 
convey  by  such  clause :  and,  moreover,  the 
life  estate  in  the  land  being  created  for  the 
benefit  of  the  same  persons  to  whom  the  re- 
siduum was  bequeathed ;  it  was.  therefore,  de- 
cided that  they  were  not  entitled  to  the  fee 
simple,  but  that  It  vested  in  the  heir  at  law. 

Philips  and  wife  v.  Melson  and  others,  70 

2.  See  Legatees,  No.  7. 

Purcell  V.  Maddox,  7ft 

RESIDUUM. 

1.  See  Parties,  and 
Sheppard's  ex'or  v.  Starke  and  wife,  pi.  8,        29 

8.  An  executor  ought  not  to  be  compelled  to  make 
distribution  of  a  residuum,  until  bond  and  security 
be  given,  by  the  distributees,  as  required  by  the 
act  of  assembly  in  the  case  of  an  administra- 
tor, lb. 

8.  Where  a  division  of  a  testator's  estate.  In 
pursuance  of  his  will,  is  not  to  be  made  at  one 
and  the  same  time,  but  at  the  several  periods  when 
one  or  more  of  his  children  shall  separate  from 
the  family,  it  is  not  necessary  that  all  the  legatees 
be  made  parties  to  each  suit  in  chancery  for  a 
division  :  but  only  those  entitled  to  participate  In 
the  division  then  in  question. 

Branch's  adm'x  v.  Booker's  adm'r,  48 

4.  See  Wills,  Nos.  84. 25.  lb. 

RESTITUTION. 

1.  In  a  decree  of  reversal,  the  appellate  court 
will,  if  requested,  further  direct  that,  in  case  the 
money  and  costs  recovered  by  the  appellee  shall 
have  been  paid,  the  same  be  refunded,  with  lawful 
interest  from  the  time  of  payment 

Stanardv.  Brownlow,  22ft 

RETURN-DAY. 

1.  It  seems,  that,  where  a  capias  ad  satisfacien- 
dum is  executed  at  any  time  before  the  return-day 
thereof,  the  sheriff  may  receive  prox>erty  tendered 
by  the  debtor  in  discharge  of  his  body  out  of 
custody,  and  appoint  a  day  of  sale  posterior  to  the 
return-day :  and  that  a  bond  for  the  forth- 
coming of  such  property  is  good  in  law,  thonffh 
dated  after  such  return  day. 

Dix  V.  Evans,  pi.  2,  806 

REVERSAL  OF  JUDGICENT. 

1.  An  appellate  court  ought  not  to  reverse  a 
judgment,  without  proceeding  to  give  such  judg- 
ment as  the  inferior  court  should  have  given. 

Darby  v.  Henderson,  115 

a.  See  Jurisdiction,  No  1. 

Lewis  V.  Long,  180 

8.  On  a  bill  of  exceptions,  to  the  opinion  of  the  * 
court  below,  refusing  to  grant  a  continuance,  the 
appellate  aourt  ought  not  to  reverse  the  judgment 
for  a  ground  of  continuance  not  stated   in    such 
exception.s. 

Ross  V.  Norvell.  170 

4.  See  Summary  Remedy,  and 

Webb,  ex'or  of  Osborne,  v.  M'Neil,  184 

5.  See  Jeoffails,  No.  8. 

Milstead  V.  Redman,  21ft 
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0.  See  TiUe.  No.  4. 

Beverley  v.  Lawson's  heirs.  117 

REVERSION. 

1.  In  this  case,  a  general  residuary  clause  in  a 
will,  was  constmed  as  not  carrying  the  reversion 
after  a  life  esute  in  the  land,  there  beinff  other 
property  which  the  testator  evidently  intended  to 
convey  by  such  clause;  and,  moreover,  the  life 
estate  in  the  land  belnff  created  for  the  benefit  of 
the  same  persons  to  whom  the  residuum  was  be- 
queathed: it  was.  therefore,  decided  that  they 
were  not  entitled  to  the  fee  simple,  but  that  it 
vested  in  the  heir  at  law. 

Philips  and  wife  v.  Melson  and  others,  76 

S.  A  testator,  who  died  in  the  year  17M.  devised  a 
tract  of  land  to  his  sons.  Joseph  and  Thomas,  "dur- 
ing their  natural  life,  and  no  longer,  and  then  to 
each  of  their  eldest  sons,  and  their  heirs,  for  ever  ; 
and,  if  no  male  issue,  to  each  of  their  eldest  dauirh- 
ters.  and  their  heirs,  for  ever."  Joseph  and  Thomas 
entered  and  made  partition,  and  in  the  year  1797, 
Joseph  died  without  having  had  any  son  or  daugh- 
ter. It  was  adjudred  that  his  share  of  the  land 
reverted  to  the  testator's  heir  at  law. 

Birthright,  lessee  of  Hall.  v.  Hall.  pi.  I,  586 

REVIEW.  (BILL  OP.) 
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See  Bill  of  Review. 


SALE. 


1.  See  Slaves,  Nos.  1,  2,  and 
Robertson  v.  Ewell. 
660        *2.  See  Slaves.  Nos.  B,  6.  and 

Randolph  v.  Randolph  and  others, 
8.  See  Slaves.  No.  10,  and 

Williams  V.  Moore.  110 

4.  See  Forthcoming*  Bond,  Nos.  4,  5, 6,  and 

Lusk  V.  Ramsay,  pi.  2, 8,  4,  417 

6.  If  lands  be  sold  according  to  certain  metes  and 
bounds,  and.  by  a  covenant  under  seal,  the  vendor 
agree  to  warrant  the  title  against  all  persons 
whatsoever,  he  is  bound  to  include  in  a  conveyance 
with  general  warranty,  and  in  case  of  eviction,  to 
make  compensation  for  all  the  lands  within  those 
bounds,  which  he  held  and  claimed  as  his  own.  at 
the  time  of  the  sale,  and  showed  to  the  purchaser 
as  part  of  the  lands  sold:  notwithstanding  his  title 
thereto  may  be  defective:  but  he  is  not  bound  to 
convey  lands  which  were  not  held  and  claimed  by 
him,  at  the  time  of  the  sale,  nor  shown  as  part  of 
the  lands  sold,  although  his  title-papers  may 
comprehend  them. 

Beverly  v.  Lawson's  heirs,  pL  2,  817 

6.  If  land  be  sold  on  a  credit,  a  day  being 
appointed  when  the  purchaser  i^  to  give  bond  and 
security  for  the  money,  and  the  vendor  to  convey 
the  land,  and  on  the  day  appointed  the  purchaser 
is  ready  with  the  bond  and  security,  but  the  vendor 
not  ready  to  convey;  on  a  bill  afurwards  brought 
by  the  vendor  against  the  purchaser,  for  specific 
performance,  it  is  too  rigorous  to  decree  an  abso- 
lute sale  of  the  land,  on  a  short  notice  to  raise  the 
purchase  money :  but  if  it  appear  on  examination 
of  the  title,  that  the  contract  can.  according  to  the 
principles  of  equity,  be  enforced  on  both  sides,  the 
decree  should  be  that  the  land  be  held  bound  for  the 
purchase,  if  bond  and  security  for  payment  thereof 
be  not  given  within  a  reasonable  time  after  the 
title  shall  have  been  made,  and  approved  by  the 
Judge,  and  after  the  nlaintiff  shall  have  performed 
such  other  acts  as  the  court  may  enjoin  upon  him; 
and  that  thereupon  the  land  be  sold,  after  allowing 
such  further  reasonable  time  to  redeem  the  same 
b}  payment  of  the  debt  and  interest,  as  is  custom- 
ary in  the  case  of  mortgages,    pi.  8,  lb. 

7.  See  Conveyance,  Nos.  2,  8. 

Geddy  &  Knox  v.  Butler  and  wife.  845 

8.  See  Injunction,  No.  17. 

.  Wilson  &  Trent  v.  Butler  and  others,  pi.  1,       660 

0.  See  Slaves,  No.  16,  and  pi.  2,  lb. 

SCIRE  FACIAS. 

1.  A  scire  facias,  purporting  to  be  founded  upon 
a  judgment  entered  at  rules  in  the  clerk's  office  of 
a  county  court,  but  not  mentioning  that  that 
Judgment  was  confirmed,  by  not  being  set  aside  at 
the  ensuing  quarterly  term,  nor  even  that  such 
quarterly  term  occurred  prior  to  the  suing  out  of 
the  said  scire  facias,  ought  to  be  quashed,  as  not 
setting  forth  any  legal  cause  of  action. 

Evans  v.  Freeland,  110 

2.  If  the  defendant  in  an  action  of  covenant  die, 
after  Judgment  by  default  against  him  and  the 
ball  for  his  appearance,   and  before  a  writ  of  in- 

?uiry  executed,  the  plaintiff  cannot  have  a  scire 
acias  against  the  bail,  but  only  against   the  ex- 
ecutors or  administrators  of  the  defendant    * 

Saunders  v.  Gains,  225 

8.  A  Judgment  on  a  bond,  for  payment  of  a  debt 


by  instalments,  should  be  "for  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by  the 
sum  due  at  the  time  of  institution  of  the  suit; 
reserving  liberty  to  the  plaintiff  to  resort  to  a. 
scire  facias  to  recover  such  other  damages  a» 
might  thereafter  arise  under  the  condition  of  the 
bond." 

Thatcher  &  Herndon  v.  Taylor  &  Cochrane,     249 

SECURITY. 

1.  The  security,  in  a  bond  for  the  prosecution  of 
an  injunction,  is  not  liable  for  the  costs  and 
damages  which  may  accrue  on  an  appeal  to  a 
superior  court 

Woodson  V.  Johns.  280 

2.  The  act  of  assembly,  allowing  damages  on  the 
affirmance  of  decrees  in  chancery,  does  not  author- 
ize the  recovery  of  such  damages  of  a  security 
in  a  bond  bearing  date  before  that  act  lb. 

8.  Where  an  injunction  is  dissolved  upon  a  con- 
dition, and  that  condition  has  been  complied  with 
by  the  defendant  in  equity,  the  surety  in  the 
injunction  bond  Is  not  exonerated. 

Gray  &  Scott  v.  Campbell,  251 

4.  The  surety  in  a  forthcoming  bond  has  a 
right  to  deliver  the  property  on  the  day  of. 
sale,  if  he  can,  on  that  day,  peaceably  obtain 
possession  thereof. 

Lusk  V.  Ramsay,  pi.  2.  417 

5.  See  Equity.  Nos.  86,  87,  and  pi.  8;  4,  lb. 

6.  A  court  of  equity  will  not  compel  a  security 
in  a  bond  to  contribute  to  the  relief  of  his  co-se- 
curity who  has  been  forced  to  pay  the  debt  unless 
it  appear  that  due  diligence  was  used,  without 
effect,  to  obtain  reimbursement  from  the  principal 
obligor,  or  that  he  was  insolvent 

M'Cormack's  adm'r  V.  Obannon's  ex'or  and 
devisees,  484 

7.  See  Bail,  No.  5. 

Quarlesv.  Buford,  487 

8.  See  Nulla  Bona.  No.  2. 

Hairston  v.  Hughes  and  others,  56B 

SEISIN. 

1.  See  Contingent  Remainder,  and 
Coleman  and  wife  v.  Holladay.  510 

SERGEANT  OF  A  CORPORATION. 

I.  A  sergeant  of  a  corporation  has  not  the  right 
to  sue  for  money  due  to  an  insolvent  debtor. 

Darby  v.  Henderson,  11& 
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•SHERIFF. 


1.  In  an  action  on  the  case,  against  a  sheriff 
for  failing  to  levy  an  execution,  if  the  return  on 
the  execution  was,  that  there  were  no  effects  with 
which  the  debt  could  be  satisfied,  the  burthen  is 
thrown  on  the  plaintiff  of  proving  the  falsehood  of 
such  return;  and  the  court  if  requested  in  a 
proper  manner,  ought  so  to  instruct  the  Jury. 
But  if  the  defendant  request  the  court  to  instruct 
the  Jury,  that  it  is  Incumbent  on  the  plaintiff  to 
prove  the  falsehood  of  the  return  mentioned  in 
the  declaration,  and  no  return  be  distinctly 
stated  therein,  the  court  ought  to  decline  giving 
any  instruction  in  pursuance  of  such  request 

Davis  V.  Johnson  &  Co. ,  81 

2.  See  Executions,  and 
Dlx  V.  Evans,  806 

8.  See  Forthcoming  Bond,  and 
Lusk  V.  Ramsay,  pi.  8.  4,  417 

4.  If  two  of  the  persons  nominated  to  the  gov- 
ernor by  a  county  court  have  successively  been 
commissioned  to  execute  the  office  of  sheriff  in 
such  county,  and  each  has  failed  to  give  bond 
within  the  time  prescribed  by  law,  the  governor, 
with  advice  of  council,  cannot  thereupon  commis- 
sion the  person  who  was  commissioned  tn  the  first 
instance.  ^ 

Bowers  and  others  v.  Millar.  402 

1  Quaere,  whether  an  action  upon  the  case  lies 
against  a  sheriff  for  refusing  to  permit  a  person 
who  is  lawfully  entitled,  to  vote  at  an  election  of 
members  of  the  general  assembly? 

Custis  V.  Lane,  pi.  2,  570 

SLAVES. 

1.  An  absolute  bill  of  sale  of  slaves,  by  an  exec- 
utor, who  is,  nevertheless,  permitted  to  retain  the 
possession  thereof,  is  fraudulent  and  void,  as  to 
legatees,  as  well  as  creditors  and  purchasers. 

Robertson  v.  Ewell,  1 

2.  Quaere,  whether  a  sale,  by  an  executor,  of 
slaves,  belonging  to  the  estate  of  his  testator,  for 
the  purpose  of  paying  a  private  debt  of  his  own  to 
the  purchaser,  be  void  as  to  residuary  legatees, 
upon  its  appearing  that  the  personal  assets  were 
sufficient  (exclusive  of  slaves)  for  paying  the  debts 
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and  expenses,  and  that  the  purchaser  knew  in  what 
rlffht  the  executor  held  the  property,  thonirh  he 
mlffht  not  have  known  the  state  of  the  assets?      Ih. 

8.  In  a  dlvislou  of  slaves  amonff  legatees,  if  those 
allotted  to  some  of  them  be  valued  at  more,  and  to 
others  at  less,  than  their  respective  shares,  and  the 
commissioners  making  the  division  direct  that  each 
person  whose  allotment  is  too  largre  shall  pay  a 
surplus,  without  desiffnatluff  to  whom,  it  seems, 
that  such  payments  are  to  be  made  to  the  executor, 
and  by  him  to  the  other  legatees,  so  as  to  make 
the  division  equal:  and  he  is  accountable  if  he  de- 
liver the  slaves  allotted  to  any  legatee  without  re- 
ceiving-the  surplus  payable  from  him  or  her. 

Sheppard*s  ex'or  v.  Starke  and  wife.  29 

4.  See  Wills.  Nos.  24. 26,  and 
Branch's  adm'x  v.  Booker's  adm'r,  48 

6.  When  a  slave  is  sold  and  delivered,  (although 
without  a  bill  of  sale.)  it  Is  to  be  presumed,  prima 
facie,  that  the  seUer  has  parted  with  his  tlUe;  if. 
therefore,  he  contend  that  he  reserved  the  tiUe  in 
himself  until  the  purchase  money  shonld  be  paid, 
the  onus  probandi  lies  on  him. 

Randolph  v.  Randolph  and  others,  99 

«.  It  seems,  that  a  person  who  claims  title  to  a 

slave,  taken  in  execution,  may  get  relief  in  equity 

•by  an    Injunction  to    prevent  the    sale,  notwlth- 

sundinir  his  remedy  at  law.  lb. 

7.  Where  a  slave  is  ffiven  to  an  infant,  and  left 
by  the  donor  with  the  mother  of  such  Infant,  for 
Its  benefit,  (the  father  beinir  dead.)  the  possession 
by  the  mother  is  to  be  considered  possession  by  the 
Infant. 

Mortimer  v.  Brumfleld.  122 

8.  It  seems,  that  on  a  lease  of  a  tract  of  land,  with 
sundry  slaves  and  other  personal  property,  reserv- 
ing, by  way  of  rent  a  gross  sum,  payable  annually, 
the  remedy,  by  distress,  may  be  resorted  to  with- 
out any  express  stipulation. 

Williams  V.  Howard,  277 

9.  A  married  settlement  of  land  and  slaves,  for 
the  wife's  Jointure.  "In  full  satisfaction  of  her 
dower,  or  thirds,  in  any  lands,  tenements  and 
heredlUments,  whereof  the  husband  should  at  any 
time  during  his  life  be  seised  of  any  estate  of 
inherlunce,**  was  not  a  bar  to  her  right  of  dower 
in  the  slaves  though  made  before  the  act  of  1798, 
declaring  slaves  to  be  personal  estate. 

Ball's  devisees  v.  Ball's  ex'ors  and  widow.      879 

10.  If  a  slave  be  sold,  upon  condition  that  the 
D^yer,  not  liking,  may  return  him  in  a  given  time, 
and  while  in  the  buyer's  possession,  but  not  through 
his  neglect,  he  be  disabled  by  cold  so  as  to  be  of 
little  value,  the  buyer  may  refuse  to  keep  him,  and 
is  not  responsible  for  the  loss,  unless  he  expressly 
agreed  to  be  so  liable.  But  the  buyer  Is  respon- 
sible without  such  agreement,  for  ordinary 
neglect:  that  Is,  If  he  failed  to  take  such  care  of  the 
slave  as  any  man  of  common  prudence,  and  capable 
^^  'Sy.?^**'"'  *  family,  takes  of  his  own  concerns. 

Williams  V.  Moore,  810 

11.  An  agreement  under  seal,  by  which  A.  (being 
much  Involved  In  debt)  binds  certain  slaves  to  B., 
until  they  atuin  the  age  of  twenty -one  years,  upon 
a  condition  merely  "that  B.  shall  treat  them  in  a 
lawful  and  humane  manner,  and  If  he  shall  die  or 
remove  from  the  county,  they  shall  be  treated 
equally  well,  or  It  shall  be  opUonal  with  A.  whether 
they  shall  remain  any  louger  In  the  said  service." 
Is  not  on  valuable  consideration,  but  voluntary 
only,  and  void  against  creditors. 

Broadfoot  v.  Dyer,  850 

12.  See  Remainder,  and 

Poster  and  wife  v.  Crenshaw's  ex'ors,  514 

18.  .A  suit  on  a  bond  was  brought  against  the 
^ii  Jc^tor  in  a  county  in  which  he  did  not 
«2  •reside:  he  confessed  Judgment  on  the  return 
of  the  writ,  andf  umished  the  sheriff  having  the 
execution  with  a  list  of  slaves  and  other  property 
of  his,  to  be  advertised  to  be  sold  at  his  own  house: 
the  property  (without  being  seen  by  the  sheriff, 
until  the  day  of  sale)  was  advertised,  and  sold  to 
the  creditor  for  a  fair  price,  though  no  other  person 
biddel.  The  creditor,  (whose  claim  was  proved  to 
be  Just  and  bona  fide.)  being  a  brother  of  the 
debtor's  wife,  permitted  the  property  to  remain 
In  the  debtor's  possession,  and,  within  five  years 
afterwards,  conveyed  the  same,  in  trust,  for  the 
use  of  the  wife  and  children  of  the  debtor,  by  a 
deed,  recorded  In  a  different  county  from  that 
in  which  the  property  was.  None  of  these  circum- 
stances were  considered  unfair:  and  the  deed  was 
adjudged  to  be  good  against  other  creditors. 

Wilson  &  Trent  v.  Butler  and  others,  pi.  8,     669 

14.  See  Marriage  Settlement,  Nos.  8.  4,  and 
Baird  v.  Bland  and  others,  pi.  1,  8,  570 

15.  A  person,  entitled  to  a  legal  estate  in  slaves, 
may  sue  in  equity  to  recover  them,  if  thereby  a  mul- 
tiplicity of  suits  may  be  prevented:  calling  on  the 
defendant  to  discover  how  long  he  has  had  them  In 
possession,  and  to  discover  and  state  an  account  of 
♦Jieir  profits,   pi.  8,  lb. 


SPBCJIPIC  PERFOEUf  ANCE. 


1.  A  decree  in  chancery,  declaring  the  court's 
opinion  that  an  agreement,  for  the  sale  of  a  tract 
of  land,  should  be  specifically  performed  by  both 
the  parties,  and  directing  the  vendee  to  execute 
a  mortgage  of  the  same  land  to  secure  the  purchase 
money.  Is  to  be  understood  as  requiring  the  vendor, 
in  the  first  place,  to  make  a  title  to  him. 

Mayo  V.  Purcell,  248 

2.  See  TlUe.  and 

Beverly  v.  Lawson's  heirs,  817 

STORE  ACOOUNTfe. 

See  Limitations,  No.  1.  and 
Taylor's  adm'x  v.  Richards  &  (3o.,  8 

SUPPRAGE,  (RIGHT  OP.) 

1.  See  Ck)lumbla,  (District  of,)  and 

Custls  V.  Lane.  pi.  1,  679 

2.  Quaere,  whether  an  action  upon  the  case  lies 
against  a  sheriff,  for  refusing  to  permit  a  person, 
who  Is  lawfully  entitled,  to  vote  at  an  election  of 
members  of  the  general  assembly?   pL  2.  lb. 

SUMMARY  REMEDY. 

1.  If  a  Judgment  on  a  summary  motion,  be  re- 
versed on  the  ground  that  the  plaintiff's  claim  is 
not  supported  by  evidence,  the  appellate  court 
should  proceed  to  enter  Judgment,  that  the  plaintiff 
take  nothing  by  his  motion:  and  such  Judgment 
would  be  a  bar  to  another  motion  for  the  same 
cause  of  action.  But  If  such  Judgment  be  not  en- 
tered, the  Judgment  of  reversal  Is  too  Imperfect  to 
be  a  legal  bar. 

Webb,  executor  of  Osborne,  v.  M'Nell,  184 

SUPERIOR  CJOURT  OP  CHANCJERY. 

1.  The  pendency  of  the  bill  in  equity,  in  a  county 
court,  after  dissolution  of  an  injunction,  is  no  bar 
to  the  complainant's  obtaining  another  injunction 
from  the  superior  court  of  chancery. 

Roberts  v.  Jordans,  pi.  l,  488 

SURCHARGING  OR  FALSIPYING. 

1.  When  a  party  claims  to  charge  another  by 
virtue  of  an  account  rendered,  he  must  take  that 
account  all  together,  and  not  garble  or  alter  it, 
unless  he  can  surcharge  or  falsify  the  same, 
either  by  showing  errors  in  calculation,  or  proving 
from  other  testimony,  that  It  is  incorrect,  as  to 
the  amount  charged  or  debited,  or  stated  upon 
principles  not  conformable  to  the  agreement  or 
understanding  of  tte  parties  at  the  time. 

Preeland    Ac.  v.    Cocke's    representatives, 
pi.  1,  862 

SURETY   POR  THE  PEACE. 


See  Warrant  and 
Wells  V.  Jackson,  pi. 


2,8.4, 
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See  Security. 


SURETIES. 
SURRENDER. 


1.  It  seems,  that  a  special  ball's  surrender  of  his 
principal  to  the  sheriff  is  effectual,  without  his  ex- 
hibiting a  bail  piece,  or  other  written  evidence  of 
his  being  bail.  If  the  surrender  be  made  in  the 
county  In  the  court  of  which  he  was  accepted,  and 
entered  as  special  ball  In  open  court,  and  It  ap- 
pear that  the  fact  was  known  to  the  sheriff,  wha 
nevertheless,  refused  to  accept  the  surrender  and 
hold  the  principal  in  custody. 

Evans  V.  Preeland,  119 

2.  A  debtor,  being  surrendered  to  the  sheriff  by 
his  special  bail,  (after  Judgment  against  him  in  a 
county  court,)  cannot  legally  be  detained  In  Jail,  or 
within  the  prison  bounds,  on  a  bond  given  for  that 
purpose,  more  than  twenty  days  from  the  time  of 
such  surrender.  If  the  creditor,  his  attorney,  or 
agent,  do  not,  within  that  time,  charge  him  in 
execution,  in  writing. 

Green  v.  Garrett.  888 


668 


♦TENDER  AND  REPUSAL. 


1.  If  a  tender  be  made  of  a  less  sum  than  is 
Justly  due,  a  refusal  to  receive  It  is  no  bar  to  the 
subsequent  recovery  of  interest  on  the  sum  so  ten- 
dered, from  the  time  of  the  tender. 

Shobe's  ex'ors  v.  Carr  and  wife,  pL  8,  10 

TITLE. 

1.  Where  a  bill  in  equity  is  exhibited  by  the  vendor 
of  land,  against  the  purchaser,  for  specific  perform- 
ance, if  the  purchaser  object  to  the  title,  and  it 
appear  doubtful  whether  the  plaintiff  can  make 
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sach  a  title  as  would  aathoiizea  decree  for  specific 
I>erformance,  or  other  relief,  on  glvinsrboxid  to  «raard 
against  remote  or  improbable  contingencies,  the 
title  onrht,  ofrcourse,  to  be  referred  to  a  commis- 
sioner, to  be  examined  and  reported  upon. 

Beverley  v.  Law8on*s  heirs,  pi.  l,  817 

2.  If  lands  be  sold  according  to  certain  metes  and 
bounds,  and,  by  a  covenant  under  seal,  the  vendor 
affree  to  warrant  the  title  against  all  persons  what- 
soever, he  is  bound  to  include  in  a  conveyance  with 
ireneral  warranty:  and,  in  case  of  eviction,  to  make 
compensation  for  all  the  lands  within  those  bounds, 
which  he  held  and  claimed  as  his  own.  at  the  time 
of  the  sale,  and  showed  to  the  purchaser,  as  part  of 
the  lands  sold,  notwithstanding  his  title  thereto 
maybe  defective:  but  he  is  not  bound  to  convey 
lands  which  were  not  held,  and  claimed  by  him.  at 
the  time  of  the  sale,  nor  shown  as  part  of  the  lands 
sold,  althoug-h  his  title-papers  may  comprehend 
them.   pi.  2,  lb. 

8.  If  land  be  sold  on  a  credit,  a  day  beiuff  appointed 
when  the  purchaser  is  to  firive  bond  and  security 
for  the  money,  and  the  vendor  to  convey  the  land, 
and  on  the  day  appointed  the  purchaser  is  ready 
witb  the  bond  and  security,  but  the  vendor  not 
ready  to  convey :  on  a  bill,  afterwards  brought  by 
the  vendor,  against  the  purchaser,  for  speciilc  per- 
formance, it  is  too  rifforous  to  decree  an  absolute 
sale  of  the  land,  on  a  short  notice,  to  raise  the  pur- 
chase money:  but  if  it  appear,  on  examination  of 
the  title,  that  the  contract  can,  according  to  the 
principles  of  equity,  be  enforced  on  both  sides,  the 
decree  should  be  that  the  land  be  held  bound  for 
the  purchase  money,  if  bond  and  security,  for  pay- 
ment thereof,  be  not  ffiven  within  a  reasonable  time, 
after  the  title  shall  have  been  made  and  approved 
by  the  judre,  and  after  the  plaintiff  shall  have  per- 
formed such  other  acts  as  the  court  may  enjoin 
upon  him ;  and  that,  thereupon,  the  land  be  sold, 
alter  allowinsr  such  further  reasonable  time  to  re- 
deem the  same,  by  payment  of  the  debt  and  interest, 
as  is  customary  in  the  case  of  mortffaffes.  pi.  8.     lb. 

4.  When  a  decree,  in  favour  of  the  vendor,  against 
the  purchaser  of  lands  and  of  sundry  personal  prop- 
erty, is  reversed,  and  the  cause  remanded  for  a 
reference  of  the  title,  and  a  survey  to  be  made  be 
fore  commissioners;  the  court  of  appeals  will  direct 
that  the  appellant  have  liberty  to  show  and  prove  to 
them,  if  he  can,  what  parts  of  the  personal  property, 
stipulated  for,  were  not  delivered  under  the  con- 
tract, and  tbe  value  thereof;  although  the  court 
would  not  have  remanded  the  cause  for  that  pur- 
pose alone,    pi.  4,  lb. 

&  See  Towns.  No.  1,  and 
Mayo  V.  Mnrchle.  pi.  1,  868 

6.  See  Equity,  No.  88,  and  pi.  8,  lb. 

7.  See  Lease,  Nos.  6,  6. 

M'Clenahan  v.  Gwynn,  566 

TOBACCO. 

1.  An  executor,  or  administrator,  is  not  charge- 
able, specifically,  with  tobacco  received  by  him.  and 
not  disbursed  on  account  of  his  testator's  estate, 
but  only  with  the  price  actually  received  for  such 
tobacco,  where  that  can  be  ascertained,  and,  where 
not,  with  the  then  current  value  thereof. 

M'Call  V.  Peachy 's  adm'r,  288 

TOWNS. 

1.  If  the  owner  of  a  tract  of  land,  on  a  naviffable 
river,  was  authorized  by  law  to  establish  a  town 
upon  it,  and  dispose  of  the  lots  by  way  of  lottery; 
and.  in  the  scheme  of  such  lottery,  as  advertised, 
adventurers  therein  were  assured  that  the  lots 
should  be  laid  off  in  a  town  "convenient  to  the  river, 
with  public  landinffs;"  parol  testimony  is  admissi- 
ble, in  aid  of  the  inference  deducible  from  such 
printed  proposals,  to  establish  an  equitable  title  in 
the  inhabitants  of  the  town,  as  tenants  in  common, 
to  a  piece  of  ground  between  the  river  and  the  lots 
actually  laid  off  for  the  town. 

Mayov.  Murchie,  pL  1.  858 

2.  Under  what  circumstances  a  single  survtvinr 
trustee  of  a  town  is  competent  to  be  the  plaintiff  In 
a  bill  in  equity,  for  the  purpose  of  asserting  the 
riffht  of  the  inhabitants  generally  to  land  laid  off 
and  annexed  to  such  town  as  a  common,    pi.  4,      lb. 

TRESPASS. 

1.  In  an  action  of  trespass*  quaere,  clausum  f resit, 
if  the  damag-es  recovered  be  less  than  one  hundred 
dollars,  the  defendant  cannot  appeal  to  tbe  court 
of  appeals,  notwithstanding  it  appears  from  the 
record  that  the  title  or  bounds  of  land  were  drawn 
in  question. 

Hutchinson  v.  Kellam,  202 

2.  The  plaintiff,  in  a  joint  action  of  trespass^ 
against  several  defendants,  cannot  appeal  from  a 
Judirment  in  favour  of  all  except  one,  until  the  suit 


has  been  abated,  dismissed,  or  decided,  as  to  that 
one. 

Wells  V.  Jackson,  pi.  1,  458 
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510 


1.  See  Deed,  No.  1,  and 

Taylor's  adm'x  v.  Richards  &  Co., 
2.  See  Trustees,  No.  1,  and 

Ross  V.  Norvell, 
8.  See  Contingent  Remainder,  and 

Coleman  and  wife  v.  Holladay. 

4.  See  Fraud,  Nos.  10, 11.  and 
Wriffbt  V.  Hencock.  &  Co.,  pi.  1,  2,  521 

5.  A  suit,  on  a  bond,  was  brought  arainst  tbe 
debtor,  in  a  county  in  which  he  did  not  reside;  he  con- 
fessed Judgment  on  the  return  of  the  writ,  and  fur- 
nished the  sheriff,  having  the  execution,  with  a  list 
of  slaves  and  other  property  of  his.  to  be  advertised 
to  be  sold  at  his  own  house.  Tbe  property  (without 
beiuff  seen  by  the  sheriff,  until  the  day  of  sale)  was 
advertised  and  sold  to  the  creditor,  for  a  fair  price, 
though  no  other  person  bid ded ;  the  creditor,  (whose 
claim  was  proved  to  be  Just  and  bona  fide.)  being-  a 
brother  of  the  debtor's  wife,  permitted  the  property 
to  remain  in  the  debtor's  possession,  and.  within 
five  years  afterwards,  conveyed  the  same,  in  trust, 
for  the  use  of  the  wife  and  children  of  the  debtor, 
by  a  deed  recorded  in  a  different  county  from  that 
in  which  the  property  was.  None  of  these  circum- 
stances were  considered  unfair,  and  the  deed  was 
adjudged  to  be  ffood  asralnst  other  creditors. 

Wilson  &  Trent  v.  Butler  and  others,  pi.  2,        55(> 

6.  See  Marrlafire  Settlement,  Nos.  3,  4. 

Balrd  v.  Bland  and  others,  pi.  1,  2,  570 

TRUSTEES. 

1.  Tbe  trustee,  in  a  deed  of  trust,  conveying  prop- 
erty to  be  sold  for  payment  of  a  debt,  is  equally 
the  agent  of  the  debtor  and  creditor,  and  a  compe- 
tent witness,  in  an  action  of  ejectment,  against  the 
debtor,  in  behalf  of  a  purchaser  from  himself,  (to 
whom  he  has  made  a  deed,  with  warranty  against 
himself  and  his  heirs  only,)  to  prove  that  the  sale  of 
the  property  was  advertised  according  to  the  terms 
of  the  deed  of  trust 

Ross  V.  Norvell.  170 

2.  See  Towns.  No.  2. 

Mayo  V.  Murchie,  868 

TRUST  ESTATE. 

See  X)ontlnffent  Remainder,  and 
Coleman  and  wife  v.  Holladay,  510 

USURY. 

1.  A  continuance  ought  not  to  be  granted  at  law 
on  the  irround  that  the  party,  a  few  days  before  that 
appointed  for  the  trial,  filed  a  bill  in  equity  for  a 
discovery  of  usury,  as  auxiliary  to  his  defence  at 
law.  unless  he  make  afQdavit  that  the  usury  therein 
charged  had  recently  come  to  his  knowledge. 

Rossv.  Norvell.  170 

VACATING  OF  CONTRACTS. 

1.  If  an  affent.  employed  to  sell  a  tract  of  land, 
become  the  purchaser  himself,  by  barffaininir  with 
his  employer,  from  whom  he  conceals  the  fact  that 
a  better  price  could  be  g-ot  from  another  person,  he 
is  g-ullty  of  fraud,  and  the  contract  ought  to  be  va- 
cated. 

Moseley's    adm'rs    and    heirs    v.    Buck    & 
Brander,  282 

2.  In  such  case,  the  court  of  equity  will  compel  him 
to  reconvey  the  land,  on  receiving  back  his  purchase 
money,  with  interest,  and  make  him  account  for  the 
rents  and  profits.  lb. 

VARIANCJE. 

1.  If  the  plaintiff  be  permitted  to  amend  his  decla- 
ration, by  consent  of  parties,  after  issue  joined  on 
a  plea  to  the  action,  the  defendant  oug-ht  not  to  be 
permitted  to  plead  in  abatement  any  variance  be- 
tween the  amended  declaration  and  the  writ  which 
equally  existed  between  the  writ  and  the  origrinai 
declaration. 

Moss  V.  Stipp.  160 

VENDOR  AND  VENDEE. 

1.  If.  by  an  agreement  under  seal,  between  the 
vendor  and  purchaser  of  a  tract  of  land.  It  be  cove- 
nanted, that  if  any  part  thereof  should  be  recovered, 
by  law,  from  the  purchaser,  the  vendor  will  abate, 
or  refund,  in  proportion;  and  that  he  will  not  brinff 
suit  upon  the  bond' for  the  purchase  money,  until 
the  quantity  of  land  which  the  purchaser  is  to  ret 
be  ascertained;  provided  the  purchaser  prosecutes 
a  suit  for  that  purpose  In  reasonable  time;— a  court 
of  equity  will  ffive  relief  by  injunction   affainst  a 
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prematnre  suit  on  the  bond:  and  If  it  appear  tbat 
the  parchaser  prosecuted  his  suit  in  reasonable 
time,  and  could  not  recover  the  land,  the  court  will 
decree  that  the  injunction  be  perpetual;  that  what^ 
«ver  money  has  been  paid  be  refunded:  that  the 
bond  be  surrendered  and  cancelled,  and  the  con- 
tract rescinded. 

Bullitt's  ex'rs  v.  Songster's  adm'rs,  54 

2.  In  such  case,  if  the  purchaser  assigned  to  the 

vendor  a  bond  of  a  third  person  in  part  payment, 

the  court  will  decree  that  such  bond  be  re- 

466     turned:   or.  if  he  fail  to  *retum  it.  that  the 

vendor  pay  the  purchaser  the  amount  thereof. 

with  interest,   no  equity  in  favour  of  the   vendor 

appearing-  to  exempt  him  from  such  responsibility. 

lb. 
8.  See  Purchaser,  No.  8.  lb. 

4.  See  Equity,  No.  18. 

Stockton  V.  Cook.  08 

5.  In  an  action  upon  a  written  agreement  for  the 
sale  of  a  tract  of  land,  setting  forth  that  the  vendor 
agreed  to  give  the  vendee  possession  and  a  convey- 
ance, free  of  incumbrances,  on  or  before  a  certain 
day.  for  which  the  vendee  agreed  to  pay  to  the 
vendor  part  of  the  purchase  money,  on  the  same 
day,  and  to  give  him.  for  the  balance,  a  deed  of  trust, 
or  such  other  security  as  he  might  require,  and  that 
the  conveyance  was  not  to  be  executed  until  the 
first  payment  was  made,  and  security  given,  the 
declaration.  In  behalf  of  the  vendor,  sufficiently 
charged  a  breach,  by  stating  that  the  plaintiff  was 
on  that  day  in  lawful  and  peaceful  possession  of  the 
land,  and  ready  to  give  the  defendant  possession, 
with  a  proper  conveyance,  clear  of  all  incumbrances, 
but  that  the  defendant  failed  to  make  the  payment 
and  give  the  security. 

Mossv.  Stipp,  160 

6.  What  pleas,  to  such  a  declaration,  are  sinnffl- 
cient.  lb. 

7.  See  Purchaser.  No.  18. 

Foreman  v.  Newkirk  and  others,  S76 

8.  See  Title,  Nos.  1,  2,  8. 

Beverley  v.  Lawson's  Heirs,  817 

■9.  See  Interest.  No.  8. 
Mayo  V.  Purcell.  S48 

10.  See  Lands,  Nos.  5.  6.  lb. 

11.  A  decree  in  chancery,  declaring  the  court's 
opinion  that  an  agreement  for  the  sale  of  a  tract  of 
land,  should  be  specifically  performed  by  both  par- 
ties, and  directing  the  vendee  to  execute  a  mort- 
gage of  the  same  land,  to  secure  the  purchase 
money,  is  to  be  understood  as  requiring  the  vendor, 
in  the  first  place,  to  make  a  title  to  him.  lb. 

VERDICT. 
1.  Upon  issue  Joined  on  the  plea  of  fully  adminis- 
tered, a  verdict  finding,  in  general  terms,  the  issue 
for  the  plaintiff,  and  that  assets,  equal  to  the  claim 
of  the  plaintiff,  came  to  the  hands  of  the  defendant. 
Is  uncertain  and  insufficient.  It  should  set  forth, 
with  sufficient  certainty,  what  portion  of  the  assets, 
which  came  to  the  defendant's  hands,  was  unad- 
ministered  at  the  time  of  suing  out  the  plaintiff's 
writ 

Roger's  adm'x  v.  Chandler's  adm'x,  66 

8.  Where,  for  reasons  appearing  to  the  court, 
(though  not  specified.)  a  verdict  is  set  aside,  with- 
out requiring  payment  of  costs,  the  appellate  court 
will  take  it  for  granted  those  reasons  were  suffi- 
cient: no  bill  of  exceptions  being  filed. 

Hume  V.  Beale.  880 

&  See  Repleader.  No.  1. 

Wilkinson's  adm'rs  v.  Bennett,  814 

4.  A  special  verdict  in  ejectment,  finding  that  the 
executors,  who  failed  to  join  In  the  deed,  "never 
did  take  upon  themselves  the  burthen  of  executing 
the  will,  and  never  did  relinquish  their  right  so  to 
do,"  (when  it  appears  that  they  were  living  at  the 
time  of  the  date  of  the  deed.)  is  so  defective,  that  a 
venire  facias  de  novo  should  be  awarded.  See  Ex- 
«cutor8  and  Administrators.  No.  45. 

Geddy  &  Knox  v.  Butler  and  wife.  pi.  8,  846 

6.  See  Money  Had  and  Received,  and 
Hall  V.  Smith.  Young  &  Hyde,  pi.  8,  560 

0.  See  Recital,  and 

Sexton  V.  Holmes.  506 

VOLUNTARY  AGREEMENT. 

1.  An  agreement  under  seal,  by  which  A.  (being 
much  involved  In  debt)  binds  certain  slaves  to  B.. 
until  they  attain  the  age  of  twenty-one  years,  upon  a 
condition  merely,  "that  B.  shall  treat  them  in  a  law- 
ful and  humane  manner,  and.  if  he  shall  die.  or  re- 
move from  the  county,  they  shall  be  treated  equally 
well,  or  it  shall  be  optional  with  A.  whether  they 
shall  remain  any  longer  in  the  said  service."  is  not 
on  valuable  consideration,  but  voluntary  only,  and 
void  against  creditors. 

Broadf oot  v.  Dyer.  850 
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VOTERS. 
1.  See  Suffrage,  (Right  of.)  and 
Custls  V.  Lane,  pi.  I.  8,  • 

VOUCJHERS. 

1.  Where  an  ex  parte  settlement  of  an  adminis- 
tration account  has  taken  place,  before  commis- 
sioners appointed  by  the  court,  in  which  the  execu- 
tor or  administrator  qualified,  if  the  legatees 
afterwards  bring  a  suit  in  chancery  for  a  new  ex- 
amination and  settlement  of  such  account,  the 
vouchers  in  support  thereof,  if  they  be  not  osten- 
sible should  be  presumed  to  have  existed,  and  the 
onus  probandl  thrown  on  the  adverse  party. 

M'Call  V.  Peachy's  adm'r,  288 

2.  But,  it  seems,  the  executor  or  administrator 
may  be  required  to  produce  the  vouchers,  unless 
he  shall  declare  on  oath,  or  otherwise  prove,  that 
they  were  deposited  with  the  clerk  of  such  court,  at 
ur  after  examination  of  the  account  by  the  com- 
missioners, and  have  not  come  to  his  possession 
since.  lb. 

8.  In  such  case,  if  the  vouchers,  or  official  copies 
of  them,  be  produced,  the  plaintiffs  may,  neverthe- 
less, controvert  the  articles  Intended  to  be  justified 
by  them.  Any  article  ought  to  be  allowed,  on  the 
oath  of  the  defendant.  If  it  be  of  such  a  nature  that 

the  expense  probably  must  have  been  in- 
660     curred.   or   that,  perhaps,  a  voucher  for  *it 

could  not  have  been  procured:  for  example, 
mourning  for  the  widow,  mid-wife's  fees,  services 
performed  by  a  negro  carpenter,  and  the  like.      lb. 

WARRANT. 

1.  A  warrant  to  arrest  a  person,  of  whom  surety 
for  the  peace  is  demanded,  beln^  executed,  neither 
by  a  sworn  officer,  nor  the  person  to  whom  it  was 
directed  by  the  magistrate,  but  by  an  individual, 
selected  by  the  prosecutor,  who  erased  the  name  of 
the  person  appointed  by  the  magistrate,  and  substi- 
tuted that  of  the  person  selected  by  himself,  is, 
thereby,  rendered  altogether  illegal  and  void  as  a 
justification,  but  may  be  given  In  evidence,  in  mit- 
ig-ation  of  damages. 

Wells  V.  Jackson,  pL  2,  468 

8.  Quaere,  if  the  persons  to  be  arrested  be  described 
only  by  their  surnames,  the  counties  they  reside  In, 
and  their  professions,  or  trades,  without  their 
christian  names:  is  not  such  warrant  too  general 
and  uncertain,  and,  therefore,  illegal  and  void? 
pi.  S,  ibL 

8.  A  warrant  directing  the  "associates"  of  persons 

named,  to  be  arrested,  without  mentioning  the 

names  of  such  associates,  is  illegal  and  void  as  to 

them.    pi.  4,  lb. 

WARRANTY. 

1.  A  purchaser  of  land,  warranted  by  the  vendor 
to  be  free  of  all  incumbrance,  is  not  precluded  from 
relief  in  equity  against  his  bond  for  the  purchase 
money,  by  the  circumstance  that  before  he  made 
the  purchase  he  was,  fully  apprized  of  the  incum- 
brance. 

Stockton  V.  Cook,  08 

8.  If  lands  be  sold  according  to  certain  metes  and 
bounds,  and,  by  a  covenant  under  seal,  the  vendor 
agree  to  warrant  the  title  against  all  persons  what- 
soever, he  is  bound  to  include  in  a  conveyance  with 
general  warranty:  and,  in  case  of  eviction,  to 
make  compensation  for  all  the  lands  within  those 
bounds,  which  he  held  and  claimed  as  his  own  at 
the  time  of  the  sale,  and  showed  to  the  purchaser  as 
part  of  the  lands  sold,  notwithstanding  his  title 
thereto  maybe  defective:  but  he  is  not  bound  to 
convey  lands  which  were  not  held  and  claimed  by 
him  at  the  time  of  the  sale,  nor  shown  as  part  of 
the  lands  sold,  although  his  title  papers  may  com- 
prehend them. 

Beverley  v.  Lawson's  heirs,  pi.  2,  817 

WEARING  APPAREL. 

1.  The  executor  ought  not  to  be  charred,  at  the 
suit  of  a  general  residuary  legatee,  with  the  wear- 
ing apparel  of  the  testator,  if  the  same  be  not 
proved  to  have  been  converted  to  his  use.  and  a  sale 
of  it  was  not  necessary  for  payment  of  debts  or 
IcflTacicB ' 

M'CaJl  V.  Peachy's  adm'r,  pL  16,  888 


See  Dower. 


WIDOW. 
WILLS. 


1.  If  a  testator  devise  to  two  of  his  sons  certain 
lands,  rated  at  a  certain  sum,  allowing  them  to  pay 
his  other  children  equal  shares  of  that  sum,  by  in- 
stalments, such  devisees,  and  those  claiming  under 
them,  are  personally  responsible,  (in  proportion  to 
their  respective  estates.)  for  the  payment  of  snch 
insuiments,  with  lawful  interest  from  the  times 
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wben  payable:  and.  (In  aid  of  such  responsibility,) 
the  lands  so  devised  are  liable. 

Shobe's  ex'ors  v.  Carr  and  wife,  10 

2.  A  case  in  which  a  leiral  title  to  a  tract  of  land 
which  was  not  expressly  mentioned  in  the  will,  was 
<lecided  not  to  pass  by  a  residuary  devise.  See  Mar- 
riage Contract.  No.  2. 

Shobe's  ex'ors  v.  Carr  and  wife.  10 

8.  A  devise,  in  general  terms,  to  the  testator's 
"'children."  does  not  comprehend  a  posthumous 
child,  so  as  to  prevent  it  from  claiminsr.  under  the 
act  of  assembly,  as  pretermitted  by  the  will. 

Armistead  and    others  v.  Dan^erfleld  and 

wife,  SO 

4.  Quaere.  Does  the  testator's  knowinir.  at  the  time 

•of  makinff  the  will,  that  his  wife  ispreffuant,  make 

any  difference  In  the  case?  lb. 

&  See  Posthumous  Child.  Nos.  8,  4.  6,  6.  lb. 

6.  Quasre.  if  a  testator  direct  that  each  of  his  chil- 
•dren,  upon  separating-  from  the  family,  shall  have 
a  "child's  share"  of  the  personal  property,  is  it  to  be 
fluch  part  as  he  or  she  would  have  been  entitled  to 
in  case  of  the  father's  intesucy?  or  is  the  whole  to 
"be  divided  amonff  the  children,  excludinsr  the 
widow?  Or.  among- the  children  and  the  widow,  in 
such  manner  as  to  give  her  a  child's  part? 

Branch's  adm'x  v.  Booker's  adm'r,  48 

7.  In  such  case,  the  marriage  of  a  daughter  (with 
the  widow's  consent,  if  such  consent  be  requisite  un- 
<ler  the  will)  is  such  a  separation  from  the  family  as 
entitles  her  husband  to  demand  her  share  of  the  es- 
tate; and  thisaltbouffh  she  continue  until  her  death, 
to  reside  with  the  widow,  and  no  demand  be  made 
of  an  allotment  of  her  share  during  her  lifetime; 
he  Is.  also,  entitled  to  the  profits  received  upon  such 
share,  from  the  day  of  the  marriage,  or  a  reason- 
able time  thereafter,  with  Interest  thereupon,  and 
is.  in  like  manner,  chargeable  with  his  proportion 
•of  the  expense  of  maintaining  sucb  slaves  as  pro- 
vince no  profit  lb. 

8.  A  testator  bequeathing-  to  the  executors  of 
^S67  his  daughter's  husband,  to  be  divided  *among 
her  children  by  him.  a  sum  of  money,  it  was 
considered  as  a  leg-acy  to  them  from  their  errand- 
father,  and  not  assets  belonging-  to  the  estate  of 
their  father,  notwithstanding-  the  object  of  the 
bequest  was  in  the  will  stated  to  be,  to  make  up 
their  mother's  fortune,  part  of  which  was  not  paid 
in  her  lifetime,  nor  to  her  husband  after  her  death. 
Patton.  adm'r  of  Page.  v.  Williams  and  wife.   M 

9.  If  a  testator  desire  that  no  interest  shall  be 
<lemanded  on  a  legacy,  but  that  the  executor  will 
pay  it  off  as  soon  as  money  can  be  raised,  by  sellin«r 
certain  property,  no  interest  is  to  be  demanded 
until  a  reasonable  time  for  raising  the  money  shall 
have  elapsed,  after  which,  if  the  executor  improp- 
erly withhold  payment,  he  is  chargeable  with  in- 
terest lb. 

10.  A  fund  appointed  by  a  will  for  payment  of 
<lebts  and  legacies,  must  be  considered  sufficient, 
nnless  the  contrary  be  proved.  lb. 

11.  In  this  case,  a  general  residuary  clause  in  a 
will  was  construed  as  not  csLrryina  the  reversion 
after  a  life  estate  in  the  land,  there  belnff  other 
property  which  the  testator  evidently  intended  to 
convey  by  such  clause:  and,  moreover,  the  land 
beinff  created  for  the  benefit  of  the  same  persons 
to  whom  the  residuum  was  bequeathed:  it  was, 
therefore,  decided  that  they  were  not  entitled  to 
the  fee  simple,  but  that  it  vested  in  the  heir  at  law. 

Philips  and  wife  v.  Melson  and  others.  76 

12.  See  Disseisin,  No.  10. 

Davis  and  wife  v.  Martin ,  386 

18.  An  administrator,  with  the  will  annexed,  has, 

in  general,  the  same  powers  which,  under  the  will. 

the  executors  would  have  had  if  they  had  qualified. 

M'Call  V.  Peachy's  adm'r,  888 

14.  Where  a  testator  directs  the  moneys  arising 

from  certain  sources  (amonsr  which  are  the  rents 

of  his  lands)  to  be  placed  out  at  interest  his  exec- 

ntor  is  Impliedly  authorized   to    make  leases  of 

such  lands,  not  already  occupied  by  tenants,  as  are 


nof,  necessary  to  be  reserved  for  cultivation  by  the 
testator's  own  slaves.  lb. 

16.  A  testator,  by  directing-  certain  moneys  to  be 
placed  out  at  interest  "upon  good  and  sufficient 
securities,  in  Virginia  or  Maryland,  as  his  executors 
should  think  proper."  authorized  them  to  invest  the 
same  in  loan-office  certificates,  or  other  public 
securities.  lb. 

10.  If  an  executor  be  authorized  by  the  will  to  put 
certain  moneys  out  at  interest  his  changing  the 
bonds,  shifting-  the  debts,  or  applyinsr  moneys  to 
his  own  use.  or  that  of  his  friends  without  any 
fraudulent  deslffn.  Is  no  reason  for  charsriuff  him. 
to  the  amount  in  specie,  for  so  much  paper  money 
received.  lb. 

17.  In  such  case,  it  being  Important  that  the 
monies  should  be  always  kept  at  interest,  which 
could,  perhaps,  be  better  effected  by  chansring  the 
bonds,  than  by  receiving-  the  money  from  one  man. 
and  seeking  for  another  to  whom  to  lend  it,  the 
executor  should  not  be  liable,  in  case  of  insolven- 
cies, unless  the  change  was  made  injudiciously,  or 
from  fraudulent  motives;  and.  as  to  any  moneys 
actually  converted,  by  him,  to  his  own  use.  or  lent 
to  his  friends,  without  security,  he  should  be 
charg-eable  with  the  value  thereof,  at  the  times, 
respectively,  when  it  was  so  converted,  or  lent,  pro- 
vided, that  in  all  such  cases  of  loans,  without  secu- 
rity, if  the  borrower,  and.  also,  the  executor 
himself,  (who.  in  that  case,  stands  in  the  place  of  a 
security,)  were  sufficiently  adequate  and  respon- 
sible, at  the  time,  for  the  sums  so  lent  as  aforesaid, 
(of  which  competency  the  subsequent  re-payment 
of  the  money  should  be  deemed  conclusive  evi- 
dence.) the  foregoiuff  rule  ought  not  to  apply,  but 
in  such  cases,  they  should  be  considered  as  on  a 
common  footinsr  with  other  borrowers,  and  the 
account  be  taken  accordingly.  288 

18.  Where  a  testator,  who  empowered  his  execu- 
tors to  sell  and  convey  certain  real  estate,  died  be- 
fore the  1st  of  January.  1787.  the  construction  of  the 
will,  as  to  the  power  of  the  executors  to  convey,  is  to 
be  g-ovemed  by  the  statute  of  21  Henry  vm.  ch.  4, 
and  not  by  the  act  of  1786.  ch.  61,  notwithstanding 
the  conveyance  was  executed  after  the  Ist  of  Jan- 
uary. 1787. 

Oeddy  &  Knox  v.  Butler  and  wife,  pi.  1,  346 

19.  See  Executors  and  Administrators,  No.  46,  and 
pi.  2,  lb. 

20.  A  testator,  who  died  in  the  year  1764.  devised  a 
tract  of  land  to  his  sons,  Joseph  and  Thomas, 
"during-  their  natural  life,  and  no  longer,  and 
then  to  each  of  their  eldest  sons  and  their  heirs 
for  ever,  and,  if  no  male  Issue,  to  each  of  their 
eldest  daufirhters,  and  their  heirs  for  ever."  Jo- 
seph and  Thomas  entered  and  made  partition,  and, 
in  the  year  1797,  Joseph  died,  without  having  had 
any  son  or  daughter:  it  was  adjudg-ed  that  his 
share  of  the  land  reverted  to  the  testator's  heir  at 
law. 

Birthright  lessee  of  Hall,  v.  Hall,  pi.  1,  686 

WITNESS. 

1.  See  Evidence,  No.  8. 

Chaney  V.  Saunders,  6 

2.  The  trustee.  In  a  deed  of  trust,  conveying-  prop- 
erty to  be  sold  for  payment  of  a  debt  is  equally  the 
agent  of  the  debtor  and  creditor,  and  a  competent 
witness,  in  an  action  of  ejectment  ag-alnst  the 
debtor,  in  behalf  of  the  purchaser,  from  himself, 
(to  whom  he  has  made  a  deed  with  warranty  affalust 
himself  and  his  heirs  only.)  to  prove  that  the  sale 
of  the  property  was  advertised  according  to  the 
terms  of  the  deed  of  trust 

Ross  V.  Norvell,  170 


WRIT. 


See  Pleading.  No.  8. 
Moss  V.  Stipp, 
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